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.    Yardteyc.Clothlar.tfFed.Rep.BaT tm 

Teates  r.  Hartln,  GCods.  Elect.  Caa.  880 883 

■    ~  "    w  Hlver  Imp.  Co.  v.  Arnold,  IS  Wla,  Bl*..  M 

m.  MeNamee.  46  N.  T.  Blt_ JflB 

.    TorkMri!._CO;T._iniln_oiB  Ceiit^_E.  Oo.,T0D.8. 


,  «Mo.  m-iee. 

D.  state.  24  Fla.  UT 

D,  Wraipm  D.  Te1e«,  Co., 
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Cttationb. 
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Hq.814... 488 


ZRneerille  o.  Blchards,  5  Ohio  8t  089 ^  T98 

Zeliirler  V.Scott,  10  Ga.  889 ,. 48 

ZoebiMh  v.  rCarbell,  10  Allen,  888, 87  Am.  Dee. 
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STATUTES  AND  CONSTITUTIONS  CITED,  CONSTRUED,  ETC. 


EnnfUuid. 

IS  Blob.  n.  obap.  6.   Beffulatinff  laboren ^^ 

4  Edw.  IV .  chap.  L   IndustriaTleglslation 806 

6  Eljz.  chap.  4.    Compulsory  labor 880 

8  Eliz.chap.  7.    Industrial  lefflalatlon 896 

14Bl!z.ohap.  12.   Industrial  Tefflslation 

1  Anne,  chap.  IS.   To  prevent  abuses  in  man- 

nfacturini? 

9  Anne,  chap.  20l   Industrial  lejerlslatlon 

10  Anne,  chap.  16.   Industrial  legislation 

1  Geo.  I.  chap.  16.   Industrial  leKislation 

12  Geo.  I.  chap.  84.   To  prevent  unlawful  com- 

bination of  workmen.. 

13  Qeo,  I.  chap.  28.   Industrial  legislation 

13  Geo.  n.  chap.  8.    Industrial  legislation 

28  Geo.  II.  dhap.  29.  To  prevent  aouses  in  maiH 

uAtcturinar 

29  Geo.  n.  chap.  83.   Industrial  leoislation — 
80  Geo.  IL  ohap.  12.  To  prevent  unlawful  com- 
bination ................. 

17  Geo.  m.  ohap.  68.   Industrial  legislation. . . 
19  Geo.  IIL  chap.  40.   To   prevent  abuses  tn 

payment  of  wages — 
W  Geo.  UL  chaps.  116,122.   Industrial  legisla- 
tion  

68  Geo.  HL  chap.  6L   Industrial  legislation...   806 

142  Wnuiy.  chaps.  86,87.   Truck  Act 

6  ft  6  Wm.  IV,  ohap.  76.    Municipal   Oorponi- 

tlons  Act 

14  ft  16  Tlot  ohap.  88, 110.   Appeal  to  house  of 

lords 

United  States, 

ComtUution, 

Art  1,  i  8.    Power  to  regulate  oommeroe...444. 846 

4.  i  2.    Privileges  and  immunities 472, 860 

Amand.6.    Due  process  of  law .» 860 

14.    BqusJ  protection  of  laws 860 

Privileges  and  immunities 808, 472 

OrdinanesB. 

1787.   €k>veroing  northwest  territory;  equality 

of  representation .•...•......^.   188 

Statutei. 

1806,  July  24.   Telegraph  lines 808 

1887,  March  2.   Experiment  stations 248, 798 

Fbb.  4.   Interstate  Oommerce  Act 112, 114 

1880,  March  2.  Amendment  of  Interstate  Oom- 
merce Act 114 

1891,  March  8»  i  7.  Circuit  court  of  appeals;  ap- 
peal from  interlocutory 
injunction  order 817 

Eevised  Statutei, 

I  nSL    United  states  chancery  practice 820 

1861   Leglslativepower  of  territories 88 

H  1918, 1018,  1019.  liegislatlve  power  of  ter- 
ritories   89 

I  4000.    DOTloes  on  pa  looted  products 857 

61361    Powers  of  national  banks 626 

Over  transfer  of  stock 261 

inn9.   Transfer  of  national  bank  stock 261 

8197.    Interest  to  be  charged  by  national 

bank 828 

6108.    Penalty  for  taking  Ulcgal  interest....  824 
6242.   Preferences  after  insoivencjr  of  bank 

483,468 

6347.    Plxnishment  for  offense  by  seamen...  261 

Statutes  at  Large, 

ToL  0,  p.  458,  ohap.  6L    Orjranic  Act  of  XTtah; 

power  to  appoint  of- 
ficers     248 

Alabama. 

Comtitutian, 
Art.  14, 1 8.    Fictitious  corporate  stock.. .^...   879 
17  L.  R.  A. 


Code, 

Bxtortion  by  carrier ^. 

Stock  subscriptions 

Notice  of  mortgage  by  corporation. 

Increase  of  stock 

Publication  of  notice. 


6  U60. 
1660. 
1662. 
1678. 
1664. 

1888  (2064).   Petition  for  dissolution  of  oor- 
poration 

1884  (2066).    Notice  by  register 

1885  (2068).    When  dissolution  decreed . 

1686(2067,2060).    Beoeiver,  duties  of 

1687(2066).   How  selected:  bond 

1688  (2060MSD,   Payment  of  debts;  contested 

claims.  ..................... . 

1680(2082).    Appeal ^... 

1800.   Tolnntary  dissolution........... 

2680.   Solti  by  next  friend . ....... 

California. 

Btatutee, 

18M,  lltooh  8Gl   To  amend  Otril  Oode ....... 

1888,  Mazoh  18L   Municipal  charters 

1880,  Peb.  14.   Oharler  of  Oakland . 

1880,  March  10.   Municipal  boundaries 


114 
8f79 
879 
880 
879 

876 
878 
878 
870 
870 

878 
870 
878 

408 


264 
264 
264 


6   21201 


OivU  Code. 

Carrier^  41uty  after  goods  rea<^  dest^ 
nation. 


P<>Utiedl  Oode. 

P.   788.   Municipal  charters 

41197   Heading  of  ballots... 
168152-8167   Unclaimed  property. 


264 

607 


•  37Bw 
877. 
426. 
487. 


Code  of  OivH  Procedure, 

Damages  for  death 

Amount  of  damage 

Pacts  to  be  stated  in  complaint. 

Pormof  answer , 

Burden  of  proof 


80 

80 


Art  10.68. 
17. 


Colorado. 

OonsUttUion, 

Xmiform  taxation.. 
Municipal  taxation. 


140 
140 


P.2O6LI078. 
•  1707. 


818 


188 


General  Statutes, 

Duty  of  clerk  to  preserve  record. 
Interest  on  Judgment 

Seeeion  Latoe, 

1888,  p.  14L   Denver  charter;  street  improve- 
ment   

Conneetieut. 

Statutet, 
1880,  ohap.  247,  6  0.    Double  ballots 

General  Statutei, 

•  287.  Filing  election  returns 871 

288.  Double  ballots .  867 

240.  Return  of  rejected  baUots .. 868 

24L  Forms  for  election  returns 872 

8018.  Mechanics*  lien ..^  818 


Florida. 

Statutei, 

1848,  June  4.   Apportionment  of  judges.  ...... 

1881,  Feb.  8, 16 18-20.    Depositions 42 

1806,  chap.  1488.    Legal  rate  of  interest 88 

1868.118.  Becommendation   of   prisoner    to 

mercy 714 

1874,  Feb,  4.   Testimony  in  dvil  actions 42 

1877.119.  Punishment  of   murderer    reoon^ 

mended  to  mercy. 714 

1887,  June  2.   Incorporating  ^Tamna 884 


CiTATIOlia. 


Chap.8(0T. 


LatDt, 

Tampa'Street  Baliwttj  ComiNuiy 
obarter — 


Beeised  Statutei, 

H  M7, 060,099.   DlsQualifloatlon  of  Judges 

I  SOESb    BeoommeDaatiOQ  of  prisoner  to  mercy 

£B2A.  PuDishment  of  murderer  reoommendea 

to  mercy 

McOleUan'i  DigeH. 

P.4IS.  PunishmentofmardeierreoommeDded 

to  mercy 

Becommendatfon  of  prisoner  to  meroy 

S18,  M18-J31.    Beposidons 

S18,  •  24.   Testimony  In  oirll  actions 

68fi,il*   Legal  rate  of  Interest ....^ 

Georifia. 

atatuta. 

mn,  p.  m.   Penalty  for  failing  to  deUyer  tele- 
gram ............................. 

Cods, 

I  210B.   Bailment  for  hire,  what  constitutes.. 
M  2104-2105.   Dillsenoe  in  case  of  gratuitous 

bailment 

I   S9QL   Prinoipal*B  llabiUty   for  default  of 

agent 

fan.   Liability  for  torts  of  servant 

8007.   Damage  for  injury  to  feelings 

niinois. 

Chfutitutian,  1848. 
Art.  0, 1  2l    Uniformity  of  taxation ......  ...... 

QmitituUon,  1870, 

Art.  0, 1  L   Uniformity  of  taxation 

I  0.   Assessment  for  special  improve- 
ments   

U,  114.    Bminentdomain 

8tatuU$. 

1846.   Power  of  married  woman  over  property 
180L   To  protect  married  women  in  their  prop- 
erty   

1874.    BaHroad  crossings 

1801,  June  la    Weighing  ooal 

1802,  March  28.   Begulaung  payment  of  wages 

Bsnsed  Statuta,  1874. 
Chap.  24,  art  S.  I L   Power  to  open  streets 

Bented  Siatuta,  1891. 

Ohap.  22. 1 40.    Foundation  for  creditors*  bill. 
2L  Municipal  Incorporation  Act.. 


714 
714 


n4 

714 
42 
42 


484 


P.  47L   Locomotive  signals 


484 


776 


778 

778 
688 


604 

504 
536 

864 
401 


06,  H  26-28.    Weiflrhing  ooal. 
142,  IL   Underwrtters  patrol 


880 
776 
854 
600 


Indiaiuu 

Constitutwn. 

Art  1,  f  L   Elections  to  be  free  and  equal 

2,12.    Qualification  of  electors 

1 14.   Begistratlon  law 

Statuta. 

1888,  p.  8L    Adoption - 

1880,  March  U.  Bights  of  second  wife  surviv- 
ing her  husband 

1801,p.850l   Begistratlon 

Beviied  Statutes,  1881, 

f   825.  Bights  of  adopted  child 

888.  Status  of  adopted  child 

820.  Adopted  children 

2486.  Bights  of  widow 

2487.  Life  estate  of  second  wife  who  be- 

comes a  widow 

248a    Dower  

2B60.    Birth  of  child  after  making  of  will.... 
6618.   Attorney's  fees 

BtatwtM. 

20  Geo.  Aflsem.  ohap.  104.   Locomotive  signals 
22  Gen.  Aflsem.  chap.  28.    Tariff  schedules 

17  L.  R  A. 


848 
840 
848 


808 

806 
845 


811 
808 
807 
810 

811 
810 
810 
607 


266 
444 


C0d6. 

80L   Property  subject  to  taxation ...  201 

2580.    Suitln  wrong  county 782 

2708.   Allegation  of  place 782 

8226.   Averments  in  action  to  reoover  per- 
sonalty    782 

18868-64.    Statute  of  Frauds 758 

I  8S06.    Contracts  to  manufacture  .... 757 

Proof  of  contract  by  parol 758 

Penalty  forsettlng  out  tire 811 

Liability  for  permitting  fire  to  escape 

from  control 8U 


8687. 


786 


880a 


Btatutet. 
1880,  ohap.  10.   Bastardy  Act 

Maine* 

ConsUtution, 
Art  1,  f  7.   Prosecution  fbr  infamous  crime. 

CoUmial  Ordinances, 
1641-47.   Private  ownership  of  flats 281 

Statutes. 

1801,  diap.  182, 1 2.    Illegal,  transportation    of 

liquors ......    785 

Revised  Statutes. 

Chap.  27,  i  8L    Illegal  transportation  of  liq- 
uors  

•  6L   Prosecution  for  illegal  manu- 
facture of  liquors T66 

87, 1 86b   Bights  of  adopted  child 438 

68,1  7.   Trustee's  title ^. 

74,110.   Inheritance  by  lineal  descend- 
ant   

77,1  6,cl.l0.    Creditors' biU 287 

186,1  8.    Imprisonment 987 

Maryland* 

Statutes. 

1880,  chap.  278.   Payment  of  wages 883 

1800,  chap.  804.    Property  of  married  women. .    504 
1882,  chap.  207.   Property  of  married  women..   604 

Code, 

Art  46,  M  L  2.   Property  of  married  women..    504 
68,  18.    Mechanics' Uens 801 

MasBachu  settfl* 

Statutes, 

1880,  chap.  8L   Beserved  power  to  amend  char- 
ter     861 


80i 


Revised  Statutes. 

Chap.  44,  •  28.   Beserved  power  to  amend  char- 
ter   

General  Statutes, 

Chap.  88,1 4L   Beserved  power  to  amend  char- 
ter  800,861 

Public  Statutes. 
Chap.  156,  •  10.   Jury  trial  in  probate  appeals .    VS» 

Michig^an. 

Constitution. 

Art  4,128.    Number  in  jury 751 

6,1  8.    Power  of  supreme  court  to  issue 

writs 164 

127.  Bight  of  trial  by  Jury 761 

128.  Jury 751 

18,12.    Bininent  domain 762 

Statutes. 

1861,  p.  2S8.    Procedure  in  case  of  disability  of 

Juror 751 

Compiled  Laws. 
•  4180.    Purpose  of  corporation 


CXTATIONa. 


SawWi  SiatuUi. 

•  8I8L  'Power  to  make  a  will 607 

58SMb  Umltations  upon  will  of  penonaltj. . . 

68K.  ElectiOQ  to  take  against  will 

7546.  Hnsband  or  wife  as  witness T84 

P.  1914, 17022.   Procedure  In  case  of  dlaal)aity 
of  juror - 751 

•  88791   Proseoatlon  for  adultery .....^..   7M 

Minnesota. 

1889,  ohap.  fOOi    Mechanics*  Uens 815 

217.   Powers  of  insurance  oommis- 

sloners 199 

General   Statutee,  1878. 

Serrlce  of  process 815 

i  1&   Effect  of  alMenoe  from  state 

upon  Statute  of  limitations  8S7 
89.    Leaying   summons   at   resi« 

dance 


Chapw  OS. 


MisBonrL 

Cimetitution,  1875. 
ArL  10.  i  8L   Uniform  taxation . 

Staiutet, 

1888,  Ifarch  19.   Dam  across  Nishnabotna  xlyer 
1887,  p.  49.   Bnlargement  of  municipalities.... 

Nebrajduu 

Oonetitution,  1866. 
ArklXIL   Tenitorial  laws 

Ckmititutian, 

Art.  8,  •  1&    Ix)oal  laws 

18,  I  L   Tenttorial  laws 

CkmeoUdated  Btatutee. 

%  19L    Supervision  of  dogs 

19S&    CoUarless  dogs 

IflB.    Permitting  dogs  to  run  at  large 


141 

eao 


884 


CompOed  Statutes,  1891. 

Gliap.8,112.   Agrlouiture 

-  7S,  118.    Transcript  of  record  as  evi- 

denoe 

*lfi8L    Gonstruotion  of  instruments... 


778 
772 
972 


884 


Oritninal  Code. 


•  47. 

109. 
24L 


Malicious  libel 

Malicious  destruction  of  property. 

Sunday  law 

Offenses  against  spirit  of  Act . . 


772 
882 
8» 


Vevada. 

Statutet. 
1889,  Peb.  28u    Agent  of  foreign  corporation.. 

General  Btatutee. 

i  1799.    ButSes  of  deputy  secretary  of  state 

3051.    Officers  to  receive  service  upon  corpo- 
ration  

VXBL    Service  on  foreign  corporation 

3827.    Judgment  roll 

8828L    Notice  in  proceeding  to  enforce  lien.. 

New^  Hampshire. 

Statutee. 
US7,  chap.  1962.   Parties  as  witnesses ...... 

General  Lawi. 
Cbap.  228,  i  18.   Parties  as  witnesses ......... 

Bevieed  Statutee. 
Cbap.  149, 18,   Married  woman's  property.... 

New  ^ermvy* 

Constitution. 

Art.  4,  f  7,  pL  4.   Subject  of  Acts 

par.  11.   Special  and  local  laws 

17  L.R  A. 


868 
851 


106 
107 


Public  Lawe. 

1889,  March  U.    Amendment  to  General  Bafl- 

road  Act 

1886,  May2.   Leasing  of  railroads . 

1888,pray7.   Public  roads .... 

1801,  p.  79.    Laying  out  blgbways .......^. 

SjpeeicU    AoU. 

1847,  Peb.28.    SomervUle   k  Baaton    B.  Oo. 

cbarter 

1849,  Peb.  2IL    Ballroad  OonsoUdation  Aot 

Be^ieiwfi. 

P.  980.  General  Ballroad  AotJ 

068, 1 127.   Amendment  of  Ballroad  Act . 

Befoieion  Supplement. 
P.  888.   Amendment  to  General  Ballroad  Aot. 

NeviU'i  Laws, 
YoL  It  chap.  28,  •  8b    Width  of  highway..... 

AUin'i  LatM. 
Ohap.  689, 1 8L    Width  of  highway .. . 

JPinUereon'B  Laiioi. 
P.8B7«fL   Width  of  highway 

Elmei'i  Bigeet. 
P.4!n,fL   Width  of  highway 

IRa»n'$  Diffut. 
P.  TQU 1 1.   Width  of  highway 


103 
108 
786 
787 


97 

97 


108 
104 


106 


Seeeion  Lawe, 

1818w   Tax ezemj^ions.... 425 

1845,  chap.  215.   Hudson  BlverB.Oo.  charter..  617 

1848,  chap.  80i   New  location  for  railroad 518 

40.   Oorporatlon law; trustees..  745,769 

200.   Married  Women^  Aot 628 

265.   Teleerniph  companies..... 578 

1849,  chap.  875.    Married  Women  Vi  Act 683 

I860.    General  Ballroad  Act 618 

I860,  chap.  288.    Granting  land  under  water...  619 
1868,  ohap.  866.     Ceding  land  to  the  United 

States 728 

1800,  chap.  90.  Married  Women's  Act 628 

cbap.  289.    Corporation  law 745 

1802,  chap.  172.    Married  Women's  Aot 628 

chap.  288.   Motive  power  for  street  rail- 
way   678 

1870,  chap.   15L      To   regulate    proceedings 

against  corporations....  748 

1875,  chap.  Oil.   Liicorporation  law 768 

1888,  chap.  176.    Assessment  insurance  comp»' 

Dice 648 

1884,  chap.  268.   Surface  Ballroad  Act 679 

1889,  ohap.  68L    Conditions  upon  which  surface 

street  railway  may  be  built.  679 

Bevieed  Statutes. 

y oL  1,  p.  602,  •  8.    Discontinuanoe  of  highway.  488 
p.  60L  Dissolution  of  corporation;  trus- 
tees   770 

8,  p.  19L,  I  15L   Judgment  for  deficiency 

on  mortgage  foreclos- 
ure   807 

402,iaL   Bestrainlng ultra virss acts 

of  corporation 740 

Code  of  Civil  Procedure, 

1283.    Jurisdiction  of  dty  court 722 

206.   Jurisdiction    of  superior   court   pra- 

sumed 728 

M  428-447.    Actions  by  attorney-general . .. 742 

•  460.    Power  of  married  woman  to  sue 623 

1627.   Judgment  for  deficiency 807 

•9JL781-82.   Judicial  supervision  of  corpora- 
tions  .v.. 742 

9 1786.   Action  to  dissolve  corporation 748 

n  1797-98.    Actions  to  annul  corporate  charter  748 

91804.    Corporations  excepted 743 

1808.    When  attorney-general   must  bring 

action 748 

1811.   Bemoval  of  officer  of  corporation 744 

1919.   Action  against  president  of  unincor- 
porated association 205 

19SL   Property  bound 206 

19B8L   Bzeoutlon 205 


ClTATXOKa 


lUB.   AotlonBffaliistmembenofaaoolatlQii. 

UBft.   ISQlli  by  attorney-general 

841SL   Blflsolation  of  oorporatioii 

Jnziadlctlon  of  olty  court 


205 

744 
746 


North  CaroliB»« 

OdntUtutian. 


Art  6, 1 8.   XTntf  ormlty  of  taxation . 

7,  i  9.    AsseflBment  of  taxes 

8, 1 4.    Mimtolpal  corporatioDB. 


887 


.  Code. 

1 1274.    AflBlgnment  of  chattel  mortgage 
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*1.  An  aMdffninent  of  error,  -whiidi  ia 
sabmitted  withoatarf^iiment***  niay  be 
treated  as  abandoned. 

2«  The  jmrpose  of  the  Praetlee  Act  of 
Febnaary  8, 1861  •  (McGlel.  Dlff.  91  ItHBl,  pp. 
618, 517,)  in  authorizing  Interrogatoiies  to  be  pro* 
pounded  in  an  action  at  law  to  the  opposite  par- 
ty, and  requiring  such  party,  or,  in  case  of  a  body 
corporate,  its  offioers,  to  answer  the  same  in  wrlu 
tngr  by  affidavit,  was  to  enable  parties  to  obtain 
testimony  without  haying  to  resort  to  tardy  and 

*HeadnoteB,  except  25-40,  by  Bakxt,  Gh.  J. 


ezpenslTa  procedure  of  a  blU  of  dlsooyery  in 
equity. 

8.  The  extent  of  the  examination  of  an 
adverse  party  bgr  interrog^toriee  un- 
der the  Praotloe  Act  of  February  8, 1861,  (McGleL 
Dig.  M 18-21,  pp.  616, 617,)  is  subject  to  the  same 
limitations  as  an  examination  by  a  bill  of  discov- 
ery in  equity  in  aid  of  an  action  at  law.  The  ex- 
amination must  be  simply  in  support  of  the  case 
or  defense  of  the  party  propounding  the  inter- 
rogatories, and  cannot  extend  to  the  whole  case. 

4«  Whether  the  provisione  of  the  Prae- 
tieeAet  of  February  8. 1861»anthoria. 
inflrinterroir*toriee  to  be  propounded 
in  an  action  at  law»  do  away  with  the 
equity  Juriedietion  or  practice  for  obtaining 
discovery  in  aid  of  such  an  action,  not  decided. 
Authorities  pro  and  eon,  cited.  This  statute  was 
not  repealed  by  the  Act  of  February  4,  lK7i,  (Mo- 
del. Dig.  124.  p.  ftl8,)  removing  the  common-law 


KOTR.— It^eet  of  eoncurrino  ne^fiigmee  of  tMrd  per^ 
son  upon  the  lioMIfty  of  one  med  for  nefMoeniUy 
eauttng  i/ndury. 

Leaving  out  of  account  cases  in  whldi  there  is 
some  special  contract  relation  between  the  partly 
such  as  that  of  carrier  and  passenger,  or  principal 
and  agent,  and  also  those  in  which  some  duty  is 
Imposed  by  law  upon  one  of  them,  such  as  that  of 
a  munidiMtllty  in  respect  to  the  safety  of  its  streets* 
the  remaining  cases  divide  into  three  principal 
^Innsps :  L  Those  in  which  the  negligence  of  the 
person  sued  is  the  efficient  and  proximate  cause  of 
the  injury  notwithstanding  the  negligence  of  the 
third  person.  2.  Those  in  which  the  negligence  of 
neither  would  have  caused  the  injury  in  the  absence 
of  negligence  of  the  other.  8.  Those  in  which  the 
negitgeoce  of  the  third  person  is  the  efficient  and 
proximate  cause  of  the  injury  notwithstanding 
negligence  on  the  part  of  the  person  sued. 

L  Where  defendanVe  negUgenee  is  the  ejfleient  and 
proximate  cauae  of  the  injury. 

Where  the  injury  results  from  the  negligence  of 
the  person  sued  as  the  direct  and  proximate  cause 
the  mere  fact  that  some  third  person  has  also  been 
Deffligent  is  no  defense.  Many  of  the  cases  of  this 
•e\am  are  those  where  defendant's  negligence  might 
be  regarded  as  the  cause  of  that  of  the  third  person 
as  well  as  of  the  injury,  and  the  case  then  comes 
within  the  principle  of  the  "  Squib  **  case.  Bcott  v. 
Shepherd,  2  W.  BL  8B2. 

Thus  where  defendant  left  a  barrel  of  fish  brine 
in  the  highway,  which  plalntilTs  cow  attempted  to 
drfnk,  whereupon  a  third  person  emptied  the  brine 
into  the  street  and  the  cow  licked  up  the  brine, 
from  the  effects  of  which  she  died,  the  court  ruled 
that  the  act  of  the  third  person  In  pouring  the 
brine  Into  the  street  was  a  natural  and  probable  I 
consequence  of  the  negligont  act  of  defendant  in  I 

i7  L.  R.  A.  8 


leaving  the  brine  exposed,  and  that  deftodant  was 
liable  for  the  death  of  the  cow,  even  though  her 
death  was  caused  solely  by  the  effects  of  the  brine 
which  she  licked  from  the  street  Henry  v.  Den- 
nis, W  Ind.  4Bfi. 

So  in  a  case  where  defendant  left  his  horse  stand* 
ing  unhitched  in  the  street  and  some  children  began 
to  play  about  It,  and  one  was  thrown  down  and 
injured  by  another's  starting  the  hone  forward, 
the  court,  in  deciding  against  the  owner  of  the 
horse,  stated  the  law  as  follows :  ^*  If  I  am  guilty 
of  negligence  in  leaving  anything  dangerous  in  a 
place. where  I  know  it  to  be  extremely  probable 
that  some  other  person  will  unjustifiably  set  it  in 
motion  to  the  injury  of  third  persons,  and  if  that 
injury  should  be  brought  about,  I  presume  that 
the  sufferer  might  have  repress  by  action  against 
both  or  either  of  the  two;  but  unquestionably 
against  the  first.**    Lynch  v.  Nurdin,  1 Q.  R  29. 

If  a  horse  and  cart  are  left  standing  in  the  street 
without  anyone  to  watch  them,  the  owner  is  liable 
for  damages  done  by  them,  although  occasioned 
by  the  act  of  a  passetwhjin  striking  the  horse. 
Illidge  V.  Ooodwin,  6 'Oar.  A  P.  190.  See  also  Mo- 
Oahlll  V.  Kipp,  2  B.  D.  Smith,  418. 

Where  a  team  running  away  through  defend* 
ant*s  negligence  was  caused  to  swerve  from  its 
course  by  persons  attempting  to  stop  it,  and  there- 
by started  another  team  which  inflicted  damage  on 
plaintiff,  plaintiff  was  held  entitled  to  recover. 
Griggs  V.  Flecken6tein,  U  Minn.  94, 100  Am.  Dec.  199. 

One  superintending  work  done  by  another  in 
such  a  way  as  to  cause  injury  to  a  third  person  is 
liable.  Hawkesworth  v.  Thompson,  96  Mass.  77. 88 
Am.  Dec.  187. 

So  vhere  a  railroad  company  was  negligently 
backing  a  train,  and  a  third  person  took  up  a  child 
in  her  arms  to  remove  it  out  of  danger,  and  while 
making  such  attempt  tripped  and  fell  in  front  of 
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disability  to  testify  on  acoonnt  of  intereet  in  or 
beins:  a  party  to  a  cause. 
6.  The  answers  of  an  officer  of  a  corpo- 
ration to  Interrogatories  for  discovery 
filed  In  an  action  at  law  are  admissible  as  evi- 
dence against  the  oorporation  on  the  trial  of  the 
cause. 

6 .  An  objection  by  a  corporation  to  the 
introduction  in  evidence  of  answers  of 
an  officer  to  interrogr&tories  filed  therein 
for  discovery*  on  the  ground  that  the  olfioer  was 
not  one  of  such  grade  or  character  as  should  have 
answered,  such  objection  not  being  made  until 
the  trial  is  on,  nor  supported  by  evidence,  is 
properly  overruled. 

9.  A  railroad  company  ^rhieh  has  pos- 
session of  and  is  actually  operating  a 
railroad*  and  holds  itself  out  to  the  public  efl 
the  operator,  is  liable  for  damages  occasioned  to 
third  persons  by  the  negligence  of  itsoflBcers  or 
agents  in  the  management  or  operation  of  the 
same,  whether  its  possession  thereof  be  legal  or 
Ulegal. 

8«  Where  a'railroad  company  operates 
and  controls  a  railroad  in  its  own 
name  and  through  its  own  officers  and  em- 
ployes, it  is  liable  to  a  third  person  for  an  injury 
resulting  to  him  from  negligence  in  the  manage- 
ment or  operation  of  the  same,  and  no  exemption 
from  such  liability  is  caused  by  the  tact  that  its 
possession  and  operation  of  the  road  are  under 
an  agrreement  between  such  company  and  the 
owner  of  the  road,  by  the  terms  of  which  the 
company  is  to  operate  the  road  in  its  own  right, 
furnish  the  rolling  stock,  and  to  charge  for  tlie 
use  of  the  same,  and  also  charge  a  certain  per 
cent  of  its  own  expenses  as  the  operating  ex- 
penses of  such  road. 


9*   The  burden  of  proving  negligence  i» 

on  the  party  alleging  it. 

10.  The  mere  emission  of  sparics  firon^ 
a  railroad  locomotive,  or  the  mere  setting 
out  of  fires  thereby,  is  not,  per  se,  evidence  ot 
negligence  upon  the  part  of  the  company;  but 
when  the  emission  is  of  such  character  as*  to  la- 
consistent  with  the  common  experience  or  tb& 
known  eflloienoy  of  approved  spark-arresters  in. 
general  use,  and  properly  used,  it  is  evidence  of 
negligence.  The  emission  of  sparks  of  unusual' 
size,  or  both  of  unusual  size  and  in  unusual  quan- 
tities, is  evidence  sufficient  to  raise  the  presump- 
tion of  negligence,  and  throw  upon  the  oompany 
the  burden  of  removing  such  presumption. 

11.  Wherein  an  action  for  negligently 
setting  out  fires  and  burning  property* 
the  testimony  in  behalf  of  plaintiff 
shows  an  escape  of  sparks  of  eztraoiv 
dinary  sise*  and  in  unusual  quantities,  or  far 
in  excess  of  anything  likely  to  occur  in  the  ordi. 
nary  operation  of  a  locomotive  duly  suppUed- 
with  modem  appliances,  approved  by  the  test  of 
use,  and  properly  managed  by  competent  opera^ 
tives,  and  the  evidence  in  behalf  of  the  defendant 
shows  that  the  engine  was  in  good  condition,  and. 
supplied  with  proper  appliances  for  arresting  the 
escape  of  sparks,  and  was  properly  managed  by 
competent  operatives,  which  circumstances  are 
relied  on  by  defendant  as  showing  due  care  in  the- 
operatlon  of  the  locomotive,  and  the  evidence 
further  shows  that  sparks  of  the  size  and  qusnti- 
tj  indicated  could  not  have  escaped  where  the 
engine  so  supplied  with  proper  appliances  is 
properly  managed,  and  there  is  a  verdict  in  flavor 
of  the  plaintiff,  and,  in  effect,  affirming  negli- 
gence upon  the  part  of  the  defendant,  such  find- 
Ing  will  not  be  disturbed  by  an  appellate  oovirt^ 
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the  train,  whereby  the  child  was  injured,  the  oourt 
said  that  if  the  case  was  one  to  which  the  doctrine 
of  proximate  cause  applied,  such  cause  was  the 
motion  of  the  train,  not  the  negligence  of  the 
third  person.  Northern  Pennsylvania  R.  Go.  v. 
Hahoney,  57  Pa.  lOS. 

Where  one  having  a  loaded  gun  sent  a  young  girl 
to  bring  it  to  him,  with  directions  to  take  the 
priming  out,  which  she  did,  and  then  pointed  it  at 
another  person  and  fired  it,  injuring  him,  the 
owner  of  the  gun  was  held  liable  for  the  damages 
infiioted.    Dixon  v.  Bell,  6  Maule  &  8. 108. 

Where  defendanVe  act  toaa  unZaio/ul. 

Where  an  act  is  unlawful  in  itself  the  wrong- 
doer will  be  held  responsible  although  other  causes 
may  have  subsequently  arisen  and  contributed  in 
producing  the  injury.  Where  such  act  is  done, 
from  which  an  Injury  may  reasonably  and  naturally 
be  expected  to  result,  the  Injury,  when  it  occurs, 
will  be  traced  back  and  rested  upon  the  original 
wrongdoer.    Weick  v.  Lander,  75  TIL  00. 

A  person  making  an  excavHtion  in  the  highway 
is  bound  at  his  peril  to  keep  the  highway  as  safe  as 
before,  and  the  wrongful  act  of  a  third  person  will 
not  exonerate  him  from  habillty.  Gongreve  v. 
Morgan,  18  N.  Y.  84,  72  Am.  Dec.  405. 

Where  defendants  were  by  statute  directed  to 
construct  a  cut  with  proper  walls  to  keep  out  the 
water  of  a  river,  and  by  reason  of  the  negligent 
construction  of  the  wall  the  water  broke  into  the 
cut  and  carried  away  one  of  its  banks,  overspread- 
Insr  adjacent  lands,  the  owners  of  which  opened  a 
drain  to  protect  themselves,  by  reason  of  which 
the  water  overflowed  plaint iif^s  lands,  it  was  held 
thpit  dofcndunts  could  not  defend  an  action  against 
them  by  setting  up  the  act  of  the  former  land- 
ownei-s.  Collins  v.  Middle  Level  Comrs.  L.  R.  4  C. 
P.  379. 
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Neifiigmce  of  vhysidan. 

One  who  has  negligently  inflicted  an  injur/  wtL 
not  be  relieved  from  liability  by  the  fact  that  the- 
injury  is  aggravated  by  the  ph3r8iclan^8  treatment 
of  it  if  ordinary  care  was  exercised  to  procure  a 
competent  physician.  Bice  v.  Des  Moines,  40  lowd^ 
644;  Collins  v.  Council  Bluffs.  82  Iowa,  829,  7  Am. 
Bep.  800:  Nagel  v.  Missouri  Paa  B.  Oo.  75  Mo.  654, 
42  Am.  Bep.  418:  Tuttle  v.  I^rmington,  53  N.  H.  IR; 
Bardwell  v.  Jamaica,  15  Yt.  438. 

Defendant  cannot  take  advantage  of  errooeoud^ 
advice  of  a  competent  physician.  Lyons  7.  Srie 
Oo.  57  N.  Y.  480. 

One  who  makes  a  hired  horse  sick  by  over-t'eeil 
ing  him  is  liable  for  his  full  value  in  case  of  \iiB 
death  although  erroneous  treatment  by  the  sur- 
geon may  contribute  to  the  loss.    Eastman  v.  8an~ 
bom,  3  Allen,  504,  81  Am.  Dec.  077. 

Liability  to  mistakes  in  curing  is  incident  to  a 
broken  arm,  and  where  such  mistakes  oocui-  the 
injury  resulting  therefrom  is  properly  regarded  as* 
part  of  the  immediate  and  direct  damages  from 
the  breaking  of  the  arm.  Pullman  Palace  Gar  Oo. 
V.  Bluhm,  100  Dl.  20, 50  Am.  Bep.  601. 

Defendant  is  liable  for  the  increased  damages 
arising  from  unskillful  treatment  by  a  physician  of 
ordinary  skill  and  knowledge  without  fault  on  the 
part  of  plaintiff.    Stover  v.  BluehiU,  51  Me.  441. 

Plaintiff  will  be  entitled  to  recover  to  the  whole 
extent  of  his  damage  although  the  physician  whon^ 
he  employed  omitted  to  apply  the  remedy  most 
approved  In  similar  cases  and  by  reason  thereof 
the  damage  of  the  injured  party  was  not  diminished 
as  much  as  It  otherwise  would  have  been.  Loeser 
V.  Humphrey.  41  Ohio  St.  382, 52  Am.  Bep.  86. 

Where  negligence  has  caused  an  injury  which 
without  treatment  will  result  in  death  the  mistake* 
of  a  physician  In  operating  upon  the  injured  per- 
son will  not  shield  the  negligent  person  from  lia> 
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The  testimony  upon  the  issue  of  negligence  veL 
nan  la  palpably  irreconcilable*  and  makes  a  ques- 
tion dependent  entirely  upon  tbe  credibility  of 
witneflseB,  and  peculiarly  for  the  dedsion  of  the 
lory. 
12*  The  degree  of  care  required  to  be 
used  in  any  given  case  to  avoid  tbe  imputation  of 
negligence  must  be  accoi'diuflr  to  the  circumstan- 
oea,  or  in  proportion  to  the  danger,— «uch  care  as 
is  ordinarily  sufficient,  under  similar  circumstan- 
ces, to  avoid  danger,  and  secure  safety. 

18*  A  charge  that  a  railroad  company- 
Is  required  to  exercise  the  utmost  care 
in  running  through  a  town  or  village 
where  buildings  are  constructed  of  wood,  and 
situated  so  near  to  a  railroad  as  to  be  exposed  to 
lire  t^iat  may  oome  in  large  quantities  from  the 
looomotive,  and  ospeciaUy  so  if  at  the  time  the 
wind  is  blowing  in  the  direction  from  the  engine 
towards  the  buildings,  and  that  under  such  dr- 
cumstances  the  company  is  bound  to  exercise  a 
greater  degree  of  cure  thau  when  running  trains 
in  the  country,  where  there  is  no  property  near 
the  trB<dE,  exposed  to  fire:  and  that  the  degree  of 
care  which  to  required  to  proportioned  to  the 
danger  to  be  apprehended  of  inflicting  injury  on 
the  person  or  property  of  others,— does  not  pre- 
scribe a  greater  degree  of  care  than  thedrcum- 
Etaooes  stated  in  it  call  for. 

14.  A  charge  that  railroad  comiianies 
are  required  to  tanlah  their  locomo- 
tiwes  with  spark-arresters  of  the  best 
meeb&nical  invention  and  construction  in  gen^ 
eral  use  at  the  time  to  not  erroneous. 

16<  The  negligence  of  one  for  whose 
acts  the  plaintUT  is  not  responsible* 
bo  vrc^er  much  it  maj*  hawe  contributed 


to  the  injury  for  which  the  plaintiff  sues,  to  no 
defense  in  behalf  of  a  defendant  whose  negli- 
gence to  the  proximate  cause  of  such  injury.  The 
fact  that  both  the  defendant  and  such  stranger 
are  each,  on  account  of  hto  own  negligence,  liable 
to  the  plaintlif,  to  no  defense  to  either  such  de- 
fendant or  stranger. 

16.  Chars^  oiraie  subject  of  contribu* 
tory  negligence  are  not  objectionable 

OQ  the  ground  that  their  effect  to  to  exclude  from 
the  Jury  the  consideration  of  negligence  of  third 
persons,  with  whom  or  for  whose  acts  or  negli- 
gence the  testimony  faito  entirely  to  show  any 
privity  or  responsibility  upon  the  part  of  the 
plaintiff. 

17«  A  person  having  property  acUaoent 
to  a  railroad  is  not  bound  to  keep  his 
property  in  such  a  condition  as  to 
gnwpd  against  the  negligence  of  tho 
railroad  company^  but  every  person  has  the 
Tight  to  enjoy  his  property  in  the  ordinary 
manner;  and,  while  one  is  charged  with  the  duty 
of  saying  hto  property  when  he  can  do  so,  he  to 
under  no  obligation  to  stand  guard  over  it,  con- 
tinually watching  it,  to  protect  it  from  the  negli- 
genoe  of  a  railroad  company. 

18*  The  fkct  that  a  person's  property  is 
exposed  to  the  reach  of  sparks  of  a  loco- 
motive engine  to  no  defense  to  an  action  for  an 
injury  occasioned  by  the  railroad  oompany^s  neg- 
ligence in  setting  out  fire. 

19.  A  person  has  the  right  to  construct 
buildings  on  any  part  of  his  property. 

and  to  enjoy  the  same,  without  rendering  him- 
self Itoble  to  the  negligence  of  a  railroad  com- 
pany. 
20«   Assuming*  but  not  deciding»  that 


bility  although  the  operation  becomes  the  immedi- 
ate cause  of  the  death.  Sauter  v.  New  York  Oent. 
A;  K.  R.  R.  Co.  ee  N.  Y.  60, 23  Am.  Rep.  IS. 

If  a  wound  to  inflicted  not  dangerous  in  itself 
and  death  to  occasioned  by  grossly  erroneous  treat- 
ment, the  original  author  will  not  be  held  respon- 
sible, but  if  the  wound  was  mortal  or  dangerous 
the  one  who  inflicted  it  cannot  shelter  himself  un- 
der the  plea  of  erroneous  treatment.  Parsons  v. 
State,  21  Ala.  801. 

But  in  Schmidt  ▼.  'Mitchell,  84  lU.  m,  26  Am. 
Bep.  446.  the  action  was  brought  against  a  liquor 
dealer  to  recover  damages  for  the  death  of  plain- 
tiirs  husband  who  became  Intoxicated  and  began 
destroying  property  whereupon  he  was  shot  in  the 
leg.  He  dteregarded  the  doctor^  orders  not  to  use 
tbe  leg  and  inflammation  set  in  in  consequence  of 
which  the  doctor  regarded  amputation  necessary 
from  tbe  effects  of  which  the  injured  person  died. 
Tbe  court  ruled  that  defendant  would  not  natural- 
ly anticipate  such  an  event  from  the  sale  of  the 
liquor  and  that  therefore  he  was  not  liable. 

1  Wherefhe  neali4fence of  both  ponona  loos  nec«»- 
taru  to  vro^^ice  th&  injury. 

OMes  of  thto  dass  are  the  only  true  oases  of  con- 
eoneot  or  combined  negligence.  And  the  negli- 
renoe  of  both  taken  together  to  the  proximate 
eause  of  the  injury.  In  such  cases  neither  person 
can  be  relieved  from  liability  on  the  ground  that 
his  negligence  was  not  the  proximate  cause.  The 
trae  inquiry  to  not.  Was  defendant's  negligence  the 
yrozimate  cause?  but.  Was  it  a  necessary  element 
of  the  proximate  cause?  By  applying  tbe  test  of 
proximate  cause  to  defendant's  action,  Itobillty 
would  be  escaped  in  every  case  of  thto  class. 

In  cases  of  combined  negligence,  each  party 
vnilty  of  negligence  to  liable  for  the  result.  The 
oegiigence  of  each  to  a  proximate  cause  where  the 
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In]ui7  would  not  have  occurred  but  for  that  neg- 
ligence. Johnson  v.  Northwestern  Teleph.  Exch. 
Co.  (Ifinn.)  Feb.  16, 1802. 

If  an  accident  occurs  from  two  causes  dud  to 
negligence  of  diiferent  peraons  both  together  the 
efficient  cause,  then  all  persons  whose  acts  con- 
tributed to  the  accident  are  liable  for  the  injuiy 
resulting  and  the  negligence  of  one  furnishes  no 
excuse  for  the  negligence  of  the  other.  Gulf,  C. 
ft  S.  F.  R.  Go.  V.  McWhirter,  77  Tex.  380. 

It  to  sufficient  if  defendant's  negligence  co-oper- 
ated in  producing  the  accident.  Carpenter  v. 
Central  Park,  N.  &  E.  B.  B.  Co.  11  Abb.  Pr.  N.  8. 
US. 

Concurring  negligence  to  no  defense.  Webster 
V.  Hudson  River  R.  Co.  88  N.  Y.  260;  Quill  v.  New 
York  Cent.  3:  H.  R.  R.  Co.  82  N.  Y.  8.  R.  614;  Marine 
Ins.  Co.  V.  Bt.  Louis,  I.  M.  &  S.  R.  Co.  41  Fed. 
Rep.  651;  Ricker  v.  Freeman,  50  N.  H.  432,  9  Am. 
Rep.  267:  Hughes  v.  Macfle,  2  Hurtot.  &  C.  744;  Mil- 
ler  V.  New  River  Co.  7  Besit  8c  S.  808. 

It  to  not  legally  possible  that  one  negligent  per- 
son may  escape  liability  because  tbe  negligence  of 
another  concurred  in  producing  the  injury.  Louis- 
ville, N.  A.  &  a  R.  Co.  V.  Lucas,  6  L.  R.  A.  198. 119 
Ind.  688. 

When  the  Injury  is  the  result  of  two  concurring 
causes  one  party  to  not  exempt  from  full  liability 
although  another  was  equally  culpable.  Lake 
V.  Millikon,  63  Me.  243, 16  Am.  Rep.  456. 

One  who  to  negligently  pushed  from  an  unguard- 
ed sidewalk,  which  to  elevated  some  distance  above 
the  ground,  may  recover  from  the  municipality* 
Cartersville  v.  Cook.  4  L.  R.  A.  721, 129  111.  162. 

Where  several  concurring  acts— one  of  them  the 
wrongful  act  of  defendant— produce  the  injury, 
and  it  would  not  have  been  produced  but  for  such 
wrongful  act,  such  act  is  the  proximate  cause  of 
the  injury  if  tbe  injury  was  one  which  might  rea- 
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the  negrligrenee  of  a  leasee  or  fairer  of 
property  in  not  airing  it,  or  any  part 
of  it,  may,  under  some  cirenmstanees, 
preclude  the  lessor  or  owner  firom  re- 
co'verinfl^  from  fhe  penon  whose  Deffligenoe 
was  the  proximate  cause  of  a  Are  by  whJch  It  was 
destroyed,  the  rejection  of  oharffes  to  suoh  effect 
Is  Immaterial  to  the  defendant  when  the  testi- 
mony shows  that  the  lessee  not  only  endeavored 
to  save,  bat  actually  saved,  some  of  tbe  proper- 
ty, and  does  show  that  he  was  negllffeot  In  not 
savinflT  other  property  tlian  that  which  he  did 
save,  but  there  is  not  suflBoient  testimony  in  the 
record  to  have  enabled  the  Jury  to  find  that  any 
particular  property  destroyed  could  have  been 
saved  by  him  in  the  exercise  of  due  diligence. 

81.  Where  the  fire  resnltinsf  in  the  iBp 
Jury  oomplained  of  is  shown  to  have 
been  set  by  a  partieulav  loeomotive* 

evidence  of  former  fires  set  out  by  the  same  en- 
gine is  admissible  as  tending  to  prove  Its  defect- 
ive construction  or  condition  or  improper  man- 
agement, but  evidence  of  fires  set  out  by  other 
locomotives  is  Inadmissible,  because  irrelevantk 

82.  Error  eannot  be  assigned  on  the 
mere  admission  of  testimony  claimed  to 
be  irrelevant,  which  was  not  objected  to  on  that 
ground  in  the  trial  court. 

£8*  Where  testimony  of  a  witness  is  ob- 
jected to  as  irrelevant  on  his  direct  exam- 
ination, but  does  then  not  appear  to  be  so,  and 
afterwards,  on  the  cross-examination,  it  is  shown 
to  be  so,  and  there  is  no  motion  made  to  strike 
out  the  direct  testimony,  error  cannot  be  as- 
signed on  the  mere  admission  of  the  direct  evi- 
dence. 

84.  It  is  within  the  discretion  of  a  trial 


court  to  permit  a  plaintiff  who  may,  be- 
Ibre  resttnflft  have  introduced  enough 
testimony  to  make  out  a  prima  fade  case,  to 
IB  roduce,  after  the  defendant  has  rested.  addJ- 
tlo  ml  proof  in  chief,  as  distinguished  from  proof 
in  rebuttal:  and  the  exerdae  of  this  discretion  Is 
not  assignable  as  error  except  in  case  of  manifest 
abuse. 

*86«  In  a  suit  lk»r  damages  ftir  the  de- 
struction of  property  by  fire  wJIi&geA 
to  have  been  negrUffently  allowed  to 
escape  from  defendantVi  railroad  engine,  the 
question  whether  the  lire  that  escaped  from  such 
engine  was  the  direct  or  prozimatB  cause  of  the 
destruction  of  plaintiff *s  property  tB  one  of  fact 
f6r  the  Jury  to  determine  fiom  the  evidence. 

86«  In  such  a  suit,  if  the  evidence  shows 
that  sparks  negljgfently  permitted  to 
escape  ft^om  the  defendant's  en^^ine 
caused  the  ori^^inal  fire,  and  that  its  nat- 
ural and  continuous  spread  could  not  have  been 
arrested  by  the  plaintilf  in  the  exercise  of  proper 
care  until  it  reached  and  destroyed  bis  property, 
and  that  its  destruction  of  hts  property  was  not 
caused  by  new  or  intervening  force,  then,  upon 
the  question  of  direct  or  proximate  cause,  it  does 
not  matter  whether  the  buildings  destroyed  of 
the  plaintiff  were  the  first  or  the  tenth  to  be  con- 
sumed by  such  Dre. 

87.  Proximate  cause  is  that  which  nat- 
urally leads  to  or  produces  a  (Iven 

result,— such  a  result  as  might  be  expected  di- 
rectly and  naturally  to  flow  from  such  cause; 
such  a  result  as  naturally  suggests  itself  to  the 
mind  of  any  reasonable  and  prudent  man  as  liko- 

•Headnotes  aHO  by  XatxiOb,  J*. 


sonably  have  been  anticipated  as  a  natural  conse- 
quence of  the  act.  Campbell  ▼•  Stillwater,  n 
Minn.  806,  60  Am.  Hep.  667. 

A  wrongdoer  who  contributes  to  a  damage  can- 
not escape  entirely  because  his  proportional  con- 
tribution to  the  result  cannot  be  accurately  meas- 
ured.   Learned  v.  Castle,  78  Cal.  401. 

All  guilty  are  liable  for  setting  back  water  in  a 
watercourse.   Wheeler  v.  Worcester,  10  Allen,  601. 

It  Is  no  defense  that  the  injury  was  the  result  of 
the  joint  negligence  of  several  and  that  some  of 
them  are  not  made  parties  to  the  action.  Baton  v. 
Boston  ft  L.  B.  Co.  11  Allen,  606, 87  Am.  Dec  780. 

insprsodfnajlre. 

Negligence  in  leaving  combustible  material  so 
near  a  railroad  track  that  it  takes  fire  from  a  pass- 
ing engine,  which  fire  is  subsequently  communi- 
cated to  another*s  property,  is  no  defense  to  an  ac- 
tion against  the  railroad  company  if  it  was  also 
negligent.  £ltber  of  the  wrongdoers  was  respon- 
sible, and  the  concurrent  negligence  of  the  other 
would  be  no  defense.  Johnson  v.  Chicago,  M.  ft 
St.  P.  B.  Co.  81  Minn.6L 

Negligence  in  leaving  shavings  scattered  about, 
which  aided  in  kindling  a  fire  and  spreading  it,  is 
no  defense  to  the  one  responsible  for  the  sparks 
which  set  out  the  fire.  Atkinson  v.  Goodrich 
Transp.  Co.  60  Wis.  167, 60  Am.  Rep.  852. 

Negligence  of  the  owner  of  property  as  to  its 
condition  would  be  no  defense  to  an  action  against 
a  railroad  company  through  whose  negligence  it 
was  set  on  fire,  to  recover  damages  for  the  deetruo- 
tlon  of  other  property  to  which  the  fire  was  after- 
wards communicated.  Small  v.  Chicago,  B.  I.  ft  P. 
B.  Co.  66  Iowa,  688. 

LidbUtty  denied. 
In  some  early  Massachusetts  cases  which  seem  to 
be  based  in  part  at  least  on  the  policy  of  that  oom- 
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monwealth  to  restrict  as  much  as  possible  the  lia- 
bility of  municipalities  for  injuries  resulting  from 
defects  In  highways  it  was  held  that  a  city  is  not 
liable  for  injuries  caused  by  oombination  of  the 
unsafe  condition  of  tbe  highway  and  the  imiawf  ul 
or  carelesB  act  of  a  third  person.  Shepherd  ▼. 
Chelaea,  4  Allen,  118. 

And  in  Marble  v.  Worcester,  4  Gray,  807,  the 
general  doctrine  is  stated  by  Shaw,  C9L  J*.,  to  be 
that  in  case  of  concurrent  causes  no  recovery  oan 
be  had.  That  result  appears  to  have  been  reached 
by  an  erroneous  application  of  the  doctrine  of 
proximate  cause  to  defendant's  action.  But  that 
doctrine  was  subsequently  followed  by  the  Maine 
court  in  a  case  in  which  the  court  said:  **It  is  a 
well-established  doctrine  that  where  two  immedi- 
ate causes  concur  in  producing  an  injury  and  the 
person  sued  is  responsible  for  only  one  of  them, 
and  it  cannot  be  determined  which  was  the  efficient 
or  most  efficient  cause,  or  whether  without  both 
the  injury  would  have  been  done,  the  action  can- 
not be  maintained."   Bigelow  v.  Beed,  51  Me.  888. 

How  far  the  eoneurriina  neoUo^nee  muBt  IMws  been 

anUeipated. 

In  Massachusetts  it  is  held  that  the  subsequent 
negligence  must  be  such  as  the  first  person  ought 
to  have  apprehended  and  provided  against  in 
order  to  render  him  liable.  Lane  v.  Atlantlo 
Works,  111  Mass.  141. 

So  where  hoisting  shears  were  held  In  position 
by  two  guys,  and  defendant  cast  one  loose  and 
did  not  replace  it,  and  subsequently  some  boys 
sw  ung  on  the  other  and  caused  the  shears  to  fall  and 
break.  And  it  appeared  that  they  would  not  have 
fallen  but  for  the  swinging  of  the  boys,  and  snoh 
swinging  would  not  have  caused  the  fall  ha.4.  de- 
fendant refastened  the  guy,  defendant  was  held 
not  liable  for  the  danuges  caused  by  the  breaking 
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ly  to  flow  out  of  the  performance  or  non-per- 
formaDce  of  any  act. 

28.  To  entitle  a  party  to  recover  for 
property  destroyed  through  the  neirliffeDce 
of  another,  the  neirlieence  comphilned  of  must 
be  shown  to  be  the  proximate  cause  of  the  injury 
sustained. 

89.  Instmetions  of  law  by  the  court  to 
the  Jury  must  be  predicated  upon  some 
evidencse  that  has  been  Introduced  at  the  trial, 
and  It  is  not  error  to  refuse  to  give  instructions 
that  are  mere  abstract  propositions  of  law,  that 
are  not  made  applicable  to  the  case  by  some  color 
of  evidenoe. 

80.  It  is  not  error  to  refuse  to  flrive  in- 
stmctions  upon  propositions  of  law  that  are 
substantially  embraced  in  and  covered  by  other 
instructions  already  ffiven,  though  couched  in 
diflTerent  language. 

81.  **  Every  one  is  liable  Ibr  all  of  those 
ii^nrions  consequences  that  might 
have  been  Ibreseen  and  expected  as  the  re- 
sult of  his  conduct,  but  not  for  those  that  he 
could  not  have  foreseen,  and  was  therefore  un- 
der no  moral  obligation  to  take  into  his  consider- 
ation.** This  rule,  from  8  Pairsons  on  Contracts, 
7th  ed.  p.  18U,  cited  with  approval. 

82*  The  measure  of  damage  in  cases 
where  the  property  of  one  has  been 
destroyed  unintentionally,  but  by  the 
negligence  of  another,  where  there  is  no  ele- 
ment of  willfulness  or  maliciousness  in  its 
destruction,  is  Just  compensation  in  money  for 
the  property  destroyed,— such  an  amount  as  will 
ftally  restore  the  loser  to  the  same  property  status 
that  he  oooupied  at  the  time  of  the  destruction. 
TO  arrive  at  the  amount  of  such  compensation, 
inqutey,  in  the  absence  of  malice,  is  to  be  con- 


fined strictly  to  the  ascertainment  of  the  value  of 
the  property  destroyed,  with  interest  thereon  for 
the  retention  of  such  value  from  the  date  of  the 
destruction. 

38.  In  ^«oertaining  the  value  of  prop- 
erty destroyed  in  such  a  ease,  where  it 
has  a  well-known  or  fixed  market 
value  at  the  time  and  pJkce  of  Its  destruction, 
tile  claimant  must  be  confined  to  the  proof  of 
such  market  value,  unless  the  property  destroyed 
is  of  a  well-known  kind  in  general  use,  having  a 
well-recognized  standard  value  wherever  found. 
In  the  latter  case  the  proofs  should  not  be  cir- 
cumscribed within  the  limits  of  the  market  de- 
mand at  the  time  when,  and  at  the  place  where, 
it  was  destroyed. 

84.  In  actions  of  this  kind,  where  the 
value  of  the  inroperties  destroyed  is 
the  criterion  of  the  amount  of  damage 
to  be  awarded*  and  the  property  destroyed 
had  no  market  value  at  the  place  of  its  destruc- 
tion, then  all  such  pertinent  facts  and  circum- 
stances are  admissible  in  evidence  as  tend  to 
establish  Its  real  and  ordinary  value  at  the  time 
of  its  destruction;  such  facts  as  will  furnish  the 
Jury,  who  alone  determine  the  amount,  with  such 
pertinent  data  as  will  enable  them  reasonably  and 
intelligently  to  arrive  at  a  fair  valuation.  And 
to  this  end,  the  original  cost  of  the  property;  the 
manner  in  which  it  has  been  used;  its  general 
condition  and  quality;  the  percentage  of  its  de- 
preciation since  its  purchase  or  erection  from 
use,  damage,  decay,  or  otherwise,— are  all  ele- 
ments of  proof  proper  to  be  submitted  to  the 
jury.  So,  also,  in  such  cases,  it  is  proper  to  intro- 
duce the  opinions  of  witnesses  who  are  acquaint- 
ed with  the  ordinary  standard  values  of  such 
properties. 


■Inoe  bis  negligence  was  too  remote.   Tutein  v. 
Hurley,  98  Mass.  211,98  Am.  Dec.  154. 

But  this  rule  has  not  asiyet  been  generally  ac- 
cepted.  Bee  Oil  City  Oas  Oo.  v.  Boblnson,  99  Pa.  !• 

iSustfUtforu  of  the  rvie. 

Where  lumber  was  negligently  piled  in  the  high- 
way and  waa  thrown  down  by  the  negligence  of  a 
third  person,  causing  injury,  the  court  said  the 
negligent  piling  concurring  with  the  action  of  a 
third  peraoQ  was  a  direct  and  proximate  cause  of 
the  injury.    Pastene  v.  Adams,  49  Cal.  88. 

So  in  Martin  v.  North  Star  Iron  Works,  81  Minn. 
410,  in  which  an  action  was  brought  against  one 
who  had  piled  iron  so  near  to  a  railroad  track  that 
a  passing  train  interfered  with  it  and  pushed  it 
against  plaintiff  so  as  to  injure  him,  Mitchell,  J., 
concurred  in  holding  defendant  liable  upon  the 
following  ground:  **It  was  edmply  a  case  of  con- 
current or  successive  negligence  of  two  persons 
oomblned  resulting  in  an  injury  to  a  third  person 
for  which  he  may  recover  damages  from  the  one 
guilty  of  the  first  wrong,  notwithstanding  the  suc- 
ceeding negligence  of  the  other  united  in  produc- 
ing the  injury." 

When  one  negligently  suspends  the  guy  ropes  of 
a  derrick  so  low  across  a  street-car  track  that  a  car 
cannot  pass  under  it  and  the  driver  of  the  car  neg- 
ligently drives  against  it  and  causes  the  derrick  to 
fall,  both  the  company  and  the  one  who  erected 
the  derrick  may  be  held  liable  for  an  injury  caused 
by  the  fall.  Bunt  v.  Missouri  R.  Oo.  14  Mo.  App. 
161. 

llie  illegal  act  of  a  third  person  in  negligently 
pushing  plaintiff  from  a  car  platform  is  no  defense 
to  an  action  against  the  company  for  the  resulting 
injuries  where  it  negligently  compelled  him  to  re- 
main on  the  platform.  Sheridan  v.  Brooklyn  &  N. 
U.  Co.  38N.  Y.  4L  93  Am.  Dec.  490. 
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Where  defendant  ran  its  oars  over  a  hose  which 
was  laid  to  extinguish  a  fire  in  plalntiiTs  house  and 
thereby  rendered  it  unfit  for  use  so  that  the  house 
was  consumed,  the  court  held  that  If  It  was  done 
by  the  concurring  negligence  of  defendant  and  the 
firemen,  so  that  the  hose  would  not  have  been  cut 
If  either  had  been  free  from  negligence,  plaintiff 
could  recover.  Mott  v.  Hudson  Biver  B.  Co.  8 
Bosw.846. 

Where  a  gas  company  placed  leaky  pines  in  a 
building  and  a  gasfltter  went  into  the  building  with 
a  lighted  candle  causing  an  explosion,  the  owner 
of  the  property  was  held  entitled  to  maintain  an 
action  against  either  or  both  of  the  wronsrdoers. 
Burrows  v.  March  Gtfta  Oo.  L.  B.  6  Ezch.  70 

Where  the  negllfirence  of  defendant  in  leaving  a 
truck  in  the  street  with  an  unsecured  iron  casting 
upon  it,  and  of  a  third  person  in  attempting  to 
move  the  truck,  resulted  In  the  injury  to  plaintiff, 
defendant  will  be  liable;  but  if  the  negligence  of 
the  third  penon  was  the  sole,  direct,  or  culpable 
cause  of  the  injury,  an  action  cannot  be  maintained 
against  di-.'eudant.  Lane  v.  Atlantic  Works,  107 
Mass.  106. 

In  Harrison  v.  Great  Northern  B.  Co.,  SHurlst.  Ss 
C.  281,  in  which  the  negligence  of  defendant  and  a 
third  person  caused  the  injury,  which  would  not 
have  happened  without  both,  the  court  ruled  that 
defendant's  negligence  was  the  proximate  and  Im- 
mediate cause  of  the  injury,  and  held  it  liable. 

SeparcfU  CLcts  of  neaUoenee^  each  caxtsino  damage. 

Where  separate  and  independent  acts  of  negli- 
gence of  two  persotis  are  the  direct  causes  of  a 
single  injury  to  a  third  person,  and  it  is  impossible 
to  determine  in  what  proportion  each  contributed 
to  the  injury,  each  is  responsible  for  the  whole 
damage.    Slater  v.  Mersereau,  64  N.  Y.  189. 


FliOBEDA  SUFBEMB  COXTBT. 


86.  Interest  upon  the  amount  of  the 
value  of  the  property  destroyed  from 
the  thne  of  its  destruction  through  oeKligenoe  Is 
a  material  and  necessary  element  of  damage  as 
complete  compensation,  and  it  is  proper  for  the 
court  to  instruct  the  jury  to  allow  it. 

86.  Notice  to  an  ag^nt*  to  be  binding^ 
upon  his  principal*  must  be  concerning 
some  fact  within  the  scope  of  the  powen  and 
duties  of  the  agent  as  such. 

87.  An  improper  charge  that  was  not 
material  to  Uie  case*  &d^  that  could  not 
reasonably  affect  the  issues  in  the  minds  of  the 
Jnry,  though  erroneous,  is  not  enough  to  reverse 
the  Judgment  appealed  from. 

88.  Ne^lig^nce  may  be  inferred  ISrom 
circumstances  adduced  in  evidence,  and  cir- 
cumstantial evidence  alone  may  authorize  the 
findmg  of  negligence. 

89*  A  witness*  on  g^ing^  to  the  scene  of 
the  orig^  of  the  fire  out  of  which  the  pend- 
ing action  arose,  heard  a  stranger  to  the  action 
say  how,  according  to  his  understanding,  the  fire 
originated;  but  the  trial  court  refused  to  permit 
blm  to  state  what  the  stranger  said.  Bdd,  not 
error.   The  testimony  was  hearsay. 

40«  The  trial  court  permitted  a  witness* 
who  was  present  at  the  orig^  of  the 
fire  out  of  which  the  action  arose,  to  testify  that 
he  had  said  at  the  time,  "that,  if  there  were  any 

'  coals  under  the  plank  walk,  we  would  have  a 
blaze.*^  Held^  to  be  error,  ;but  in  view  of  other 
testimony  In  the  cause,  corroborating  the  cor- 
rectness of  the  remark,  error  without  Injury. 

On  retuarkiO' 

*41»  The  absence  of  Airther  notice  of 
assignments  of  error  than  a  statement 
in  a  brief  that  questions  propounded  to  wit- 
nesses, as  appears  by  96  assignments  of  error, 
'^were  leading,  and  sought  to  elicit  testimony 
which  was  Irrelevant  and  mcompetent,  and  that 
the  court  erred  in  overruling  the  objections** 
to  them,  may  be  treated  as  an  abandonment  of 
the  assignments,  particularly  where  such  ques- 
tions and  objections  are  scattered  throughout  a 
bUl  of  exceptions  of  479  pages,  although  such  sub- 
mission of  the  assignments  is  accompanied  with 
the  assurance  that  they  are  ^^eamesUy  Insisted 
upon;**  yet  In  this  case  they  were  not  so  treated, 
but,  In  view  of  the  gravity  of  the  cause,  were 

*Behearlng  headnotes  by  Ranst,  Ch.  J. 


duly  considered  by  the  court,  and  found  to  ha^vie 
received  from  counsel  all  the  attention  they 
merited. 

48.  No  g^round  or  position  not  taken  on 
the  ^1*^*^*?^  can  be  assumed  in  a  petition  for 
rehearing. 

48.   A  rehearing  will  not  be  g^rantetl 

where  the  petition  for  It  suggests  nothing  which 
gives  us  reason  to  apprehend  that  the  judgment 
is  erroneous. 

(April  2K,  18BL) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Orange  County  In 
favor  of  plaintiff  in  an  action  brought  to 
recover  the  value  of  certain  property  which 
was  alleged  to  have  been  destroyed  by  fire  set 
through  defendant's  negligence.    Affirmed, 

The  facts  are  stated  in  ttie  opinion. 

Messrs.  J.  R.  Parrott,  Robert  W. 
Davis*  Hammond  ft  Jackson  and  T«  M« 
Dajr,  Jr.,  for  appellant: 

The  Act  of  1860  under  which  the  interroga- 
tories were  filed  was  in  aid  of  actions  at  com- 
mon law,  under  a  rule  which  forbade  puties 
to  testify;  it  was  passed  to  avoid  the  necessity 
for  a  bill  for  discovery.  After  the  passage  of 
the  Act  of  1874  (McClellan's  Dig.  p.  518,  ^24;, 
enablinfr  parties  to  testify  aa  witnesses  in  their 
own  suits,  the  reason  of  the  Act  of  1860  being 
answered  by  the  Ad  of  1874,  the  former  is 
abrogated. 

8  Coolev's  Bl.  Com.  882;  Rindskopfy.  Fltztto, 
29  Fed.  Sep.  180;  1  Pom.  Eq.  Jur.  198,  197; 
Handiey  v.  H^in,  84  Ala.  600,  and  case  cited. 

The  admissions  of  an  agent  can  be  used  in 
evidence  only  when  they  are  part  of  the  res 
gestcB  and  within  the  scope  of  the  agent's  em- 
ployment. 

1  Greenl.  Ev.  §§  118,  114 

The  admissions  of  the  president  of  a  railroad 
company  have  been  held  not  to  be  admissible 
against  the  corporation. 

Piedmont  Mfg.  Co.  v.  Columbia  dt  G.  R  Co. 
19  8.  C.  858.  See  also  Rorer,  Railroads,  600- 
662,  and  cases  cited. 

A  superintendent  and  an  assistant  general 
manager  are  not  officers  within  the  intent  of 
the  statute. 

1  Wood,  Railway  Law,  444. 

The  burden  of  the  proof  of  n^ligence  in  the 


8.  Where  the  third  penon^s  neglioence  is  the  cause  of 

the  injury. 

The  Intervention  of  the  independent  act  of  a 
third  person  between  the  wroner  oomplalned  of  and 
the  injury  sustained  which  was  the  Immediate 
cause  of  the  injury,  makes  the  former  wrong  re- 
mote and  prevents  recovery  against  the  person 
sued.  Cuff  V.  Newark  &  N.  Y.  B.  Go.  85  N.  J.  L.  8S, 
10  Am.  Hep.  206. 

Where  one  engaged  to  do  a  certain  portion  of 
the  work  on  a  house  made  a  passageway  for  his 
own  convenience,  which  he  left  open  while  away 
from  the  Job  waiting  for  the  work  to  progress  so 
that  he  could  finish  his  part,  and  during  his  ab- 
sence the  other  workmen  used  the  passage,  It  was 
held  to  be  their  duty  to  make  It  safe,  and  the  for- 
mer could  not  be  held  liable  for  injury  caused  by 
its  being  left  unguarded.  Milne  v.  Smltli,  2  Dow. 
P.  C.  890. 

Where  one  sold  gunpowder  to  a  boy  who  took  it 
home  and  afterwards  his  mother  gave  him  some  to 
fire  off  and  he  was  injured  by  the  explosion,  the 
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mother*8  negllgonoe  and  not  that  of  the  seller  of 
the  powder  was  held  to  be  the  proximate  oause  of 
the  injury.   Carter  v.  Towne,  108  Mass.  Wl. 

As  to  the  presumption  of  negligence  when  flre 
is  set  out  by  a  railway  locomotive,  see  note  to  Bar- 
no  wskl  V.  Helson  (Mich.)  16  L.  B.  A.  40. 

For  a  review  of  the  authorities  upon  the  admis- 
sibiUty  of  evidence  as  to  the  setting  out  of  fires 
along  the  track,  see  Henderson  v.  Philadelphia  & 
B.  K.  Co.  (Pa.)  16  L.  R.  A.  299. 

As  to  the  duty  of  the  company  to  guard  against 
setting  out  fire,  see  note  to  Louisville,  N.  A.  ft  C. 
B.  Co.  V.  Nitsche  (Tnd.)  9  L.  B.  A.  780. 

As  to  the  proximate  cause  of  an  Injury,  see  notes 
to  Smethurst  V.  Independent  Cong.  Church  Proprs. 
(Mass.)  2  L.  B.  A  606;  Smith  ▼.  Kanawha  County 
Court  (W.  Va.)  8  L.  B.  A  82;  especially  In  ease  of 
flre  set  out  by  locomotive,  see  note  to  Bead  ▼• 
Nichols  (N.  Y.)  7  L.  R.  A.  182;  or  where  there  are 
concurrent  or  co-operating  causes,  see  fiote  to 
Smithwick  v.  HaU  (Conn.)  12  L.  B.  A.  283. 

H.P.F. 
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defendant  is  on  the  plaintiff— it  is  not  enongh 
to  prove  the  mere  setting  out  of  Are  by  sparks 
emitted  from  defendant's  engine,  bat  the 
plaintiff  must  go  further  and  prove  that  those 
«parks  were  emitted  negligendy. 

2  Rorer,  Railroads,  796;  Pierce,  Raiiroads, 
437,  488;  Redfield,  Railways,  476,  g  6;  Whar- 
ton, Neg.  §  870. 

If  the  plaintiff  by  its  evidence,  did  succeed 
Id  raising  a  presumption  of  negligence  on  the 
part  of  the  defendant,  that  presumption  was 
successfully  rebutted  by  the  defendant  when 
it  proved  due  care  on  its  part  in  handling  the 
engine,  and  that  said  engine  was  fitted  with 
proper  appliances  for  arresting  sparks;  that 
such  appliances  were  in  proper  order  and  po- 
sition, and  that  the  engine  was  properly 
Iiandled.  Such  proof  will  constitute  a  success- 
ful defense  (in  law)  to  any  presumption  of 
oegligence  arising  from  any  proof  of  the 
•escape  of  sparks  and  the  setting  out  of  fire. 

Spaulding  v.  Chicago  A  N,  W.  B.  Co,  98 
Wis.  582:  Coata  v.  Mistouri,  K.  &  T.  B.  Co. 
•61  Mo.  88;  Jennings  v.  Fmnsylvania  B.  Co.  93 
Pa.  887:  Baltimore  d  8,  B,  Co.  v.  Woodruff,  4 
Md.  242;  Ovlf,  C  A  JS.  F.  B.  Co.  v.  Benson, 
60  Tex.  407;  Pielke  y.  CMeago,  M.  db  St.  P.  B. 
Co.  5  Dak.  444. 

The  jury  should  not  have  been  charged  that 
the  defendant  was  required  to  exercise  the 
**  utmost  care." 

Wharton,  Neg.  §  869;  Frankford  dt  B. 
Tump.  Co.  V.  Philadelphia  db  T.  B.  Co.  54  Pa. 
S45;  Michigan  Cent.  B.  Co.  v.  Anderson,  20 
Mich.  244. 

When  fire  escapes  on  account  of  the  exist- 
<eaoe  of  a  high  wind,  the  railroad  will  not  be 
liable. 

Kansas  Pae.  B.  Co.  v.  ButU,  7  Kan.  808. 

The  charge  that  if  the  engine  "  was  not  sup- 
plied with  a  spark  arrester  of  the  best  me- 
chanical invention  and  construction  in  use  at 
the  time,  or  that  the  spark  arrester  was  not 
properly  adjusted,"  the  defendant  was  guiltv 
of  negligence,  sets  out  a  more  stringent  liabil- 
ity than  is  warranted  by  the  principles  of  law. 

Whart.  Neg.  §  872;  1  Thomp.  Neg.  154; 
FranJfford  db  B.  Tump.  Co.  v.  Philadelphia  db 
T.  K  Co.  supra;  Jefferis  v.  PhiXadelphia,  W.  db 
B.B.GO.S  Houst.  (Del.)  447;  Steinweg  v.  Erie 
JS.  C^.  48  N.  Y.  128,  8  Am.  Rep.  678;  Oowen 
T.  Glaaer  (Pa.)  8  Cent.  Rep.  109. 

The  owner  or  keeper  of  the  premises  where 
the  fire  occurred  was  negligent  in  permitting 
trash  to  accumulate  and  remain  there  under 
the  sidewalk  and  house.  If  this  negligence 
<contributed  to  the  injury,  the  plaintiff  in  this 
case  can  be  in  no  better  position  than  the  per- 
son whose  buildins  first  caught. 

Pierce,  Railroads,  484;  Coiates  v.  Missouri, 
K.  dkT.B.  Co.  6r  Mo.  88;  Ohio  db  M.  B.  Go. 
▼.  Sfianefelt,  47  Dl.  497;  Chicago  db  JV:  W.  B. 
Co.  V.  Simonson,  54  HI.  504,  5  Am.  Rep.  155; 
Murphy  Y.  Chicago  db  N.  W.  B.  Co.  45  Wis. 
^22;  Kesee  y.  Chicago  db  N.  W.  B.  Co.  80  Iowa, 
78,  6  Ara.  Rep.  648;  Kansas  Pae.  B.  Co.  v. 
Brady,  17  Ean.  880. 

Plaintiff  ought  not  to  recover  because  the 

Rroperty  alleged  to  have  been  destroyed,  being 
1  the  possession  of  its  tenants  or  lessees,  they 
neglected  and  refused  to  exercise  ordinary  care 
and  prudence,  by  which  they  might  have  saved 
plHintlfT's  property,  or  a  large  part  of  it. 
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Bartlett  v.  Boston  Gas  Light  Co.  117  Mass. 
533. 19  Am.  Rep.  421;  2  Rorer,  Railroads,  793; 
Toledo,  P.  db  W.  B.  Co.  v.  Pindar,  58  111.  447; 
Chicago  A  A.  B.  Co.  v.  Pennell,  94  111.  448;  St. 
Louis,  1.  M.  db  S.  B.  Co.  v.  Hecht,  88  Ark.  857; 
Tavlor,  Land.  &  T.  §  196. 

Where  the  engine  which  did  the  damage  is 
specified,  either  in  the  pleading  or  in  the  evi- 
dence, the  proof  as  to  other  fires  should  have 
been  confined  to  that  engine. 

Coale  V.  Hannibal  db  St.  J.  B.  Co.  60  Mo. 
288;  Baltimore  db  8.  B.  Co.  v.  Woodruff  4  Md. 
242;  CoUins  v.  New  York  Cent,  db  H.  B.  B.  Co. 
12  Cent.  Rep.  196,  109  N.  T.  248;  Gibbons  v. 
Wisconsin  Valley  B.  Co.  58  Wis.  885. 

Admitting  that  defendant  set  out  the  orig- 
inal fire,  other  causes  intervened  between  the 
original  fire  and  the  plaintiff's  damage. 

Pennsylvania  Co.  v.  Whitlock,  99  Ind.  16,  22 
Am.  &  £ng.  R.  R.  Cas.  636;  Bigelow,  Torts, 
812;  Cooley,  Torts,  70;  Pennsylvania JEL  Co.  v. 
Kerr,  62  Pa.  853.  1  Am.  Rep.  431. 

Plaintiff's  damage  was  too  remote;  in  order 
to  enable  it  to  recover  it  must  be  shown  that 
the  fire  set  out  by  defendant  was  the  proximate 
cause  of  plaintiff's  damage;  that  the  in ju^  to 
plaintiff  nowed  directly  and  immediately  from 
It. 

Pennsylvania  B.  Co.  y.  Kerr,  supra;  Byan 
V.  New  York  Cent.  B.  Co.  85  N.  Y.  210;  Tloag 
V.  iMke  Shore  db  M.  8.  B.  Co.  85  Pa.  298,  27 
Am.  Rep.  658;  Burroughs  v.  Housatonie  B. 
Co.  15  Conn.  124,  88  Am.  Dec.  64;  Rorer, 
Railroads.  814. 

What  the  plaintiff  would  be  entitled  to  if  he 
had  established  the  negligent  setting  of  the  fire 
by  defendant  is  compensation  and  compensa- 
tion only. 

1  Sedgw.  Damages,  84,  note;  1  Snth.  Dam- 
ages, 17, 174;  Baker  v.  Drake,  58  N.  T.  211,  18 
Am.  Rep.  507;  Louisville,  N.  db  G.  8.  B.  Co. 
V.  Guinau  (Tenn.)  18  Am.  &  Eng.  R  R  Cas. 
87;  Sullivan  v.  Lear,  23  Fla.  475. 

As  the  plaintiff's  claim  was  an  uncertain  and 
unliquidated  demand  which  had  to  be  settled 
by  process  of  law,  interest  eo  nomine  could  not 
be  allowed. 

Coburn  v.  Goodall,  72  Cal.  498,  1  Am.  St. 
Rep.  75;  BanJc  of  Calif omia  v.  Northam,  51 
Cat.  887;  Brady  v.  Wilcoxson,  44  Cal.  289;  Cen- 
tral B.  Co.  V.  Sears,  66  Ga.  502. 

In  actions  ex  delicto  based  upon  simple  neg- 
ligence of  a  party  to  whom  no  pecuniary  bene- 
fit could  accrue  by  reason  of  the  injury  there- 
by inflicted,  interest  is  not  allowable. 

Marshall  v.  Schricker,  63  Mo.  308. 

That  interest  does  not  follow  as  matter  of 
law  has  been  entirely  set  at  rest  by  the  highest 
tribunal  in  the  land. 

Lincoln  v.  Claflin,  74  U.  8.  7  Wall.  189,  19 
L.  ed.  109;  De  Steiger  v.  Hannibal  db  St.  J.  B. 
Co.  73  Mo.  38;  Garrett  v.  Chicago  db  N.  W.  B. 
Co.  86  Iowa,  121;  Toledo,  P.  db  W.  B.  Co.  v. 
Johnston,  74  111.  83. 

The  knowledge  of  a  servant, who  has  no  du- 
ties in  connect  ion  with  the  actual  running  of 
locomotives,  cannot  be  considered  as  an  ele- 
ment of  the  negligence  of  the  servants  whose 
duty  it  was  to  provide  and  maintain  spark 
arresters  or  to  operate  the  locomotives. 

1  Rorer,  Railroads,  669;  1  Parsons,  Cont. 
*76;  Congar  v.  Chicago  db  N.  W.  B.  Co,  24 
Wis.  157,  1  Am.  Rep.  164. 
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MewTB.  Alexander  St.  Clair  Abrams 
aDd  Beg^frs  ft  Palmer^  for  appellee: 

The  first  grouod  of  the  demurrer  is  clearly 
bad.  The  declaration  on  its  face  distinctly 
alleges  that  the  negligence  of  the  defendant 
was  the  proximate  cause  of  the  fire  and  does 
not  show  that  it  was  too  remote  for  Uie  pur- 
poses of  this  action. 

Fent  V.  Toledo,  P,  AW.  R.  6b.  69  DL  849. 
14  Am.  Rep.  13. 

The  depositions  objected  to  were  taken  un- 
der Qie  statutes  (see  McClellan's  Dig.  pp.  016, 
617,  gt^  18,  19,)  and  were  admissible. 

WiUiams  v.  Cheney,  8  Gray,  216.  Also 
Mass.  Gen.  Stat.  1860,  p.  689,  §  46.  See  also 
1  Greenl.  Ev.  552;  8  Greenl.  £v.  804. 

This  statute  was  passed  to  obviate  the  neces- 
sity of  a  bill  for  discovery,  and  the  answers 
thereto  are  as  admissible  in  evidence  as  any 
other  statement  of  party  in  interest. 

1  Greenl.  Ev.  552;  Day,  Common  Law  Pro- 
cedure, pp.  804,  861;  Meier  v.  Pavlvs,  70  Wis. 
165;  Goodwin  v.  Wood,  5  Ala.  154;  Woodruff  v. 
WestcoU,  12  Conn.  188;  Buckingham  v.  Bar- 
num,  80  Conn.  359;  McFadzen  v.  Liverpool, 
L.  R  3  Exch.  279. 

Witnesses  for  the  plaintiff  testify  positively 
to  the  sparks  and  fire,  while  two  of  defend- 
ant's witnesses,  engineer  and  fireman,  testify 
that  the  spark  arrester  was  in  perfect  condi- 
tion, but  it  is  shown  that  it  was  impossible  for 
an  engine  to  throw  such  sparks  if  the  arrester 
was  in  proper  position  and  eood  condition. 

It  was  then  a  question  of  fact  for  the  Jury 
to  determine,  and  unless  the  verdict  was  mani- 
festly against  the  weight  of  evidence  the  court 
will  not  disturb  the  verdict. 

iSeska  v.  Ohieago,  Af,  db  St,  P.  R  Go.  T7 
Iowa  187;  Dean  v.  Chicago,  M.  A  St,  P.  JEL 
Co.  89  Minn.  418. 

The  engine  beinff  identified,  evidence  of 
other  fires  was  admissible. 

2  Sbearm.  &  Redf.  Neg.  675;  Green  Ridge 
B.  Co,  v.  Brinkman,  64  Md.  52.  See  ex- 
tensive notes  in  18  Am.  &  £ng.  R.  R.  Caa. 
489.  Bvrke  v.  LouiwilUdk  N,K.Co,t  Heisk. 
451,  19  Am.  Rep.  618. 

Testimony  in  rebuttal  going  to  show  pre> 
vious  fires,  and  that  sparks  fell  from  the  same 
engine  (of  unusual  size)  and  set  fire  to  weeds, 
etc.,  along  the  line  of  road  was  proper. 

Home  Sav,  Bank  v.  Mackintosh,  181  Mass. 
489;  Rose  v.  Boston  d  W.  R.  Co.  6  Allen, 
87;  Shearm.  &  Redf.  Neg.  888;  2  Hill.  Torts, 
80,  p.  851;  Burrovghs  v.  Housatonic  R  Co,  15 
Conn.  124,  88  Am.  Dec.  74,  noU;  Philadel- 
phia db  R.  R.  Oo,  V.  ScTiultz.  98  Pa.  841; 
Baseltine  v.  Concord  R,  Co,  64  N.  H.  645; 
Gidf,  a  d  8.  F,  R,  Go,  v.  Holt  (Tex.)  11  Am. 
6i,  Eng.  R  R.  Cas.  72;  Patton  v.  St,  Louis  d 
S,  F,  R.  Co.  87  Mo.  117;  Slossen  v.  Burlington, 
0,  R.  d  -y.  R,  Co,  (Iowa)  7  Am.  &  Eng.  R. 
R.  Cas.  509;  Nashmlle  d  C.  R.  Co.  v.  Tyne 
(Tenn.)  7  Am.  &  Eng.  R.  R.  Cas.  575. 

The  charges  upon  the  law  of  proximate 
cause  were  correct. 

Johnston  v.  Hyde,  88  N.  J.  Eq.  647;  Hart  v. 
Western  R,  Co.  18  Met.  99,  46  Am.  Dec.  719; 
AtchiS'/n,  T.  d  8.  F.  R,  Co.  v.  Stanford,  12 
Kau.  354,  15  Am.  Rep.  867;  Flynn  v.  San 
Francisco  d  6,  J.  R,  Co.  40  Cal.  14,  6  Am. 
Rep.  595;  Fent  v.  Toledo,  P,  d  W,  R.  Co.  59 
111.  849,  14  Am.  Rep.  18;  Burroughs  y.  Hous- 
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atonie  R.  Co.  supra;  2  Wood,  Railway  Law» 
1372;  Clemens  v.  Hannibal  d  St.  J.  R.  Go.  5S 
Mo.  866,  14  Am.  Rep.  460:  Safford  d  Boston 
M.  R.  Go.  103  Mass.  588;  Pennsylwinia  R.  Co. 
V.  Hope,  80  Pa.  878,  21  Am.  Rep.  100;  Webb^. 
Rome,  W,  d  0,  R,  Co.  49  'N.  Y.  420, 10  Am. 
Rep.  889:  Loioery  v.  Manhattan  ROo.HdN.  T. 
158;  Milwaukee  d  St.  P.  R.  Co,  v.  KeUogg,  04 
U.  S.  469,  24  L.  ed.  256;  Small  v.  Cideago,  R. 
1,  d  P.  R.  Co.  66  Iowa,  587;  Grem  Ridge  R. 
Co,  y.  Brinkman,  64  Md.  52,  64  Am.  Rep. 
766.  See  cases  cited  in  18  Am.  &  Eng.  R  R 
Cas.  842;  Kellogg  v.  Chicago  d  N.  W.  R.  Co. 
26  Wis.  228;  Johnson  v.  Chicago,  M.  d  St,  P. 
R,  Co,  (MinnO  18  Am.  &  Eng.  R  R  Cas.  460; 
2  Shearm.  &  Redf.  Neg.  666, 667;  1  Shearm.  & 
Redf.  Neg.  81,  82,  89,  notes. 

The  charges  given  by  the  court  at  request  of 
plaintiff,  as  to  the  character  of  evidence  nec- 
essary to  establish  negligence,  are  more  than 
supported  by  the  following  authorities: 

2  Wood,  Railway  Law,  1845,  note  1,  1847, 
1848,  note;  Fallon  v.  O'Brien,  12  R  I.  518, 84 
Am.  Rep.  715:  West  v.  Chicago  dN.W,R,  Co. 
77  Iowa,  654;  Burke  v.  Louisville  d  N.  R. 
Go.  7  Heisk.  451,  19  Am.  Rep.  618:  Vose  v. 
Dolan,l<^  Mass.  166.  11  Am.  Rep.  882;  Gulf^ 
C.  d  8.  F.  R.  Co.  V.  Benson,  69  Tex.  407;  Stin- 
son  V.  New  T<n'k  Cent.  R,  Go,  82  N.  Y.  883; 
LouisxdUe  d  N,  R,  Go.  v.  Reese,  85  Ala.  497, 
7  Am.  St.  Rep.  66;  2  Shearm.  &  Redf.  Neg. 
676;  Gulf,  C.  d  8,  F.  R,  Go,  v.  HoU  (Tex.)  11 
Am.  &  Eng.  R  R.  Cas.  72;  BedeU  ▼.  Lonff 
Island  R.  Go,  44  N.  Y.  867,  4  Am.  Rep.  688; 
Stein  V.  Indianapolis  Bldg,  L.  F.  d  Sav,  Asso. 
18  Ind.  287.  81  Am.  Dec.  854;  Lanninq  v. 
Chicago,  B.  d  Q.  R.  Go,  68  Iowa,  502;  Lehigh 
Valley  R.  Go.  v.  McKeen,  90  Pa.  122,  86  Am. 
Rep.  644;  Chicago  d  A.  R,  Co.  v.  Glampit.  63 
HL  97;  St  Louis,  A.  d  T,  H.  R.  Go.  v.  QU- 
ham,  89  111.  456;  Chicago  d  A.  R.  Go,  v.  Shan- 
non,  48  111.  848;  Chicago  d  N.  W.  R.  Co.  ▼.' 
MeGahia,  66  Rl.  82. 

As  to  what  constitutes  negligence  in  railway 
company,  see — 

Bedell  v.  Long  lOand  R  Go.  sfupra;  Jack- 
son V.  Chicago  d  N.  W.  R.  Go.  81  Iowa,  176, 7 
Am.  Rep.  120. 

A  defect  in  an  engine  is  negligence. 

2  Wood.  Railway  Law,  1848,  §  826. 

As  to  the  dnty  of  the  company  in  operating^ 
machinery,  see  Toledo,  P.  d  W.  R.  Co.  v.  Pin- 
dar, 68  111.  447.  5'  Am.  Rep.  68:  2  Wood, 
Railway  Law,  1844,  notes;  2  Thomp.  Trials, 
1818. 

Duty  in  running  through  viUages  and  dose 
to  buildings. 

Frankford  d  B,  Tump,  Go.  v.  Philadel- 
phia d  T.  R.  Co.  54  Pa.  845,  98  Am.  Dec.  708; 
Fero  V.  Buffalo  d  8.  Line  R.  Go,  22  N.  Y. 
210,  78  Am.  Dec.  178;  Philaddphia  d  R.  R. 
Co.  V.  Hendrickson,  80  Pa.  182,  21  Am.  Rep.  97. 

The  charges  given  were  correct. 

Burroughs  v.  Housatonic  R,  Co,  16  Conn. 
124,  88  Am.  Dec  74;  Philaddphia  d  R,  R. 
Go,  V.  Hendrickson  and  Fero  v.  Buffalo  dh 
St.  L,  R.  Co,  supra;  Richmond  d  D.  R,  Go. 
V.  Medley,  75  Va.  505;  Bvrke  v.  Louistille  db 
N.  R.  Co.  7  Heisk.  451,  19  Am.  Rep.  618. 

The  burden  of  proof  is  on  defendant 

Little  Rock  d  Ft.  8.  R.  Go.  v.  Eubanks,  48 
Ark.  460,  3  Am.  St.  Rep.  260;  KnighUtown-v. 
Musgrove,  116  Ind.  121,  9  Am.  St  Rep.  827; 
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2  Wood.  Railway  Law.  1372;  1  Wood,  Railway 
Law,  55;  Small  v.  ChwoLQo^  R.  1.  db  F,  M. 
Co.  55  Iowa,  587;  Lanning  v.  Chicago ,  B,  db 
Q.  R  Go.  68  Iowa,  612;  Philadelphia  d  R,  R 
Co,  V.  Schultz,  93  Pa.  841. 

The  witness,  Alex.  St.  Clair  Abrams,  showed 
that  he  was  qualified  to  testify  as  to  the  value 
of  the  property,  both  real  and  personal.  It 
is  not  necessary  for  a  witness  to  be  an  expert 
in  order  thus  to  testify. 

1  Suth.  Damages,  792,  795,  798;  Vandine  ▼. 
Burpee,  13  Met.  288;  Lanning  v.  Chicago,  B, 
d  Q.  R,  Co.  supra;  2  Sedgw.  Damages,  637, 
640;  J&y  v.  Hopkins,  5  Denio,  84;  1  Thomp. 
Trials,  8,  380;  Continental  Ins.  Co.  y.  HoT' 
ton,  28  Mich.  178;  WhippU  v.  WahH)U,  10 
N.  H.  180. 

As  to  the  measure  of  damages  the  true  rule 
is  that  the  plaintiff  is  entitled  to  recover  the 
actual  value  of  the  property  at  the  time  and 
place  it  was  destroyed,  with  interest  from  the 
date  of  its  destruction  {Fremont,  E.  db  J/. 
VaUey  R.  Co.  v.  Ma/rley,  25  Neb.  188,  18 
Am.  St.  Rep.  482);  as  the  property  was  of 
such  a  character  as  to  have  no  particular 
market  value  upon  which  to  base  opinions  as 
to  the  market  value  of  the  same  by  the  Jury. 

1  Suth.  Damages,  178,  800;  Luse  v.  Jonee, 
89  N.  J.  L.  707:  Cftapnan  v.  Chicago  db  N. 
W.  R.  Co,  26  Wis.  802;  MeCormick  v.  Penn- 
siflvania  C.  R.  Co,  49  N.  Y.  815;  2  Shearm. 
&  Redf.  Neg.  §§  740,  747,  750;  Parroit  v. 
Houeatonie  R.  Co.  47  Conn.  676;  Burke  v. 
Louisville  db  JV.  R  Co.  7  Heisk.  451,  19  Am. 
Rep.  618;  Whiibeck  v.  2few  York  Cent.  R.  Co. 
S6  Barb.  644;  Burger  v.  Norifiem  Pae.  R  Co. 
22  Minn.  843;  May,  Ins.  740;  ParrottY.  Knick- 
erbocker lee  Go.  46  N.  T.  869;  Wylie  v.  Smith- 
srman,  80  N.  C.  239. 


%  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  Jud£ment  recovered 
against  appellant  by  the  appellee  in  April, 
1890,  for  the  sum  of  $52,909.03  and  costs,  in 
an  action  of  trespass. 

L  The  amended  declaration  states  that  the 
defendant,  who  is  a  corporation  under  the 
laws  of  Florida,  on  April  9, 1888,  owned,  con- 
trolled, managed,  and  operated  a  railroad  from 
the  town  of  Sanford,  in  Orange  county,  to 
Tavaies.  in  Lake  county,  in  this  state,  known 
as  the  "Banford  &  Lake  Eustis  Division  of  the 
Jacksonville,  Tampa  &  Key  West  Railway 
Company;"  and  that  at  the  same  time,  and  at 
the  time  of  the  construction  of  the  said  San- 
ford &  Lake  Eustis  road,  the  plaintiff,  a  body 
corporate  under  the  laws  of  this  state,  was  the 
owner  of  certain  buildings  in  Tavares,  to  wit: 
The  Feninaular  hotel,  of  the  value  of  $40,- 
000.  a  store  building  on  Tavares  boulevard,  at 
the  corner  of  New  Hampshire  avenue,  of  the 
value  of  $6,000;  and  another  store  building, 
on  the  same  boulevard,  and  near  the  same  ave- 
nue, of  the  value  of  $2,000;  one  livery  stable, 
valued  at  $1,500;  one  cottnge,  on  East  Ruby 
street,  valued  at  $600;  another  at  the  corner  of 
the  same  street  and  Joanna  avenue,  valued  at 
$500;  two  other  cottages  on  the  same  avenue, 
valued,  respectively,  at  $500  and  $400,  and 
one  on  Texas  avenue,  valued  at  $400;  and 
that  the  phdntuf  was  at  the  time  stated  the 
owner  of  the  following  personal   property, 
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viz.:  The  furniture  and  entire  outfit  of  the 
hotel,  of  the  value  of  $16,000;  the  counters, 
shelves,  cases,  etc.,  in  the  first-named  store, 
of  the  value  of  $1,000;  chairs,  tables,  maps, 
desks,  life-preservers,  and  harness  of  the 
value  of  $1,000;  one  outfit  of  printing  ma- 
terial, of  the  value  of  $1,200,— the  buildings, 
tenements,  and  personal  property  aegregalin^ 
in  value  the  sum  of  $72, lOO.  That  the  railroad 
was  constructed  along  Tavares  boulevard, 
within  150  feet  of  plaintiff's  stores  and  hotel, 
and  within  1,000  feet  of  all  the  other  above 
described  property;  and  that  defendant,  al- 
though well  aware  of  the  inflammable  nature 
of  the  material  of  which  the  buildings,  tene- 
ments, and  personal  property  was  composed, 
and  of  their  liability  to  take  fire,  negligently 
and  carelessly  permitted  its  locomotive  engines, 
operated  and  controlled  bv  its  agents,  servants, 
and  employes,  to  be  run  along  the  said  boule 
yard  without  taking  necessary  and  proper 
precaution  to  prevent  sparks  of  fire  escapmg 
from  the  smokestack  of  the  locomotive  engines 
thereby  endangering  the  property  of  the  plain- 
tiff to  destruction  by  fire;  and  that,  on  the 
morning  of  the  day  aforesaid,  the  defendant's 
train  of  cars,  drawn  by  one  of  its  locomotive 
engines,  and  controlled,  managed,  and  oper- 
ate by  one  of  its  employes,  agents,  and  serv- 
ants, started  from  the  said  boulevard  for 
Sanford,  the  said  locomotive  not  having  a 
spark-arrester  therein,  (if  there  was  any  spark- 
arrester  at  all,)  so  arranged  as  to  prevent  the 
escape  of  sparks  from  the  smoke-stack:  and 
the  defendant  having  negligently,  recklessly, 
and  carelessly  omitted  and  failed  to  exercise 
due  care  and  precaution  to  prevent  the  escape 
of  sparks  of  fire  from  the  smoke-stack  of  said 
locomotive  engine,  and  not  exercising  due 
care  and  diligence  in  managing,  controlling. 
and  operating  the  locomotive,  it,  the  said  loco- 
motive, there  beine  at  the  time  of  leaving  said 
boulevard,  and  beu)re,  a  high  wind  blowing, 
threw  out  from  its  smoke-stack  a  considerable 
number  of  sparks  and  blazing  fragments  of 
wood,  which  then  and  there  set  fire  to  a 
certain  wooden  sidewalk  on  said  boulevard, 
and  the  fire  was  communicated  to  the  adjacent 
buildings,  including  the  plaintiff's  said  build- 
ings, tenements,  and  personal  property,  and 
plaintiff's  properties  aforesaid  were,  all  and 
each  of  them,  totally  destroyed  by  said  fire; 
the  plaintiff  being  without  fault,  and  unable 
to  arrest  or  prevent  the  spread  of  the  fire, 
which  fire  was  caused  by  the  gross  negligence 
of  defendant  in  not  exercising  due  care  and 
precaution  in  preventing  the  escape  of  the 
sparks  from  the  locomotive;  the  plaintiff 
claiming  $75,000  damages. 

A  demurrer  was  filed  to  this  declaration;  but, 
the  general  assignment  of  error,  that  the  action 
of  the  court  overruling  it  was  erroneous, 
having  been  submitted  ''without  argument," 
we  may  treat  the  assignment  as  abandoned. 
We  may  remark,  however,  that  we  perceive  no 
defect  in  the  declaration. 

The  demurrer  having  been  overruled,  the 
defendant  filed  five  pleas: 

(1)  Not  guilty. 

(2)  That  it  did  not  own,  manage,  control,  of 
operate  a  certain  railroad,  or  any  railroad,  run- 
ning from  the  said  town  of  Sanford  to  that  of 
Tavares,  and  known  as  the  ''Sanford  &  Lakt- 
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Eustis  Division  of  tlie  JackflODvllle,  Tampa  & 
Key  West  Railway/'  and  was  not  the  owner, 
manager,  controller,  or  operater  of  any  such 
railroad  on  the  9th  day  of  AprU,  1B88,  or  at 
aoy  time  prior  or  subsequent  to  this  date. 

(8)  That  plaintiff  la  not  a  corporation,  as 
alleged. 

(4)  That  the  plaintiff,  by  its  own  acta,  so 
contributed  to  its  own  loss  and  injury  that  it 
has  no  right  of  action. 

(5)  That  whatever  loss  or  damage  the  plain- 
tiff ma^  have  sustained,  as  set  forth  in  the 
declaration,  was  by  its  own  fault  and  negli- 
gence. 

Issue  was  joined  on  these  pleas,  but  the 
third  plea  has  been  abandoned  in  this  court. 

The  questions  to  be  considered  next  arise 
under  the  issue  made  by  the  second  plea. 

The  plaintiff  delivered  to  the  defendant's  at- 
torney, on  July  80,  1889,  interrogatories  for 
disco  very »  addressed  "to  the  superintendent" 
of  the  defendant  company,  *'an  officer  of  said 
body  corporate,"  and  other  interrogatories  ad- 
dressed to  Charles  C.  Deming.  secretary  of  the 
defendant  company,  "an  officer  of  said  body 
corporate;"  such  interrogatories  being  accom- 
panied b^  a  notice  to  such  attorney,  requiring 
that  the  interrogatories  should  be  answered  by 
affidavit  within  10  days.  Answers  to  the 
former  interrogatories  were  made  by  one  J.  A. 
Lamed  (he  swearing  that  he  is  superintendent 
of  the  company)  on  the  81st  day  of  the  follow- 
ing month,  and  to  the  latter  by  Deming,  the 
secretary,  two  da^s  before;  and  on  the  12th  of 
September  other  interrogatories,  addressed  to 
the  same  secretarv,  were  served,  and  he  an- 
swered them  on  the  Ist  day  of  October;  and 
afterwards,  on  a  subsequent  day  in  the  same 
month,  filed  an  amendatory  answer.  Con- 
temporaneously with  the  last- mentioned  inter- 
rogatories there  were  served  others  addressed 
to  "the  superintendent"  of  the  defendant 
company,  "an  officer  of  said  body  corporate," 
which  were  answered  October  4th  by  one  C. 
O.  Parker,  who  states,  among  other  things,  in 
his  affidavit,  that  he  is  the  assistant  general 
manager  of  the  defendant  company.  On  the 
25th  of  the  last-named  month  the  plaintiff,  by 
notice  addressed  to  the  defendant  company, 
and  to  J.  A.  Lamed,  superintendent  thereof, 
required  them  to  answer  accompanying  in- 
terrogatories addressed  to  J.  A  I^rned,  such 
superintendent,  and  he  answered  them  early 
in  the  succeeding  month. 

Upon  the  answers,  with  the  interrogatories, 
being  offered  in  evidence,  they  were  objected 
to,  but  the  court  overruled  the  objection,  and 
permitted  them  to  be  read,  and  this  ruling  is 
assigned  as  error. 

The  interrogatories  were  filed  under  certain 
provisions  of  "  An  Act  to  Amend  the  Plead- 
ing and  Practice  of  the  Courts  of  this  State," 
approved  Febraary  8,  1861,  (McClel.  Dig. 
^§  18-21,  pp.  516,  617).  The  eighteenth  and 
nineteenth  of  these  sections  are  as  follows: 

"  (18)  In  all  causes  in  any  of  the  courts  of 
the  state  the  plaintiff  may,  with  the  declara- 
tion, and  the  defendant  may,  with  the  plea,  or 
either  of  them  may,  at  any  other  time,  deliver 
to  the  opposite  party  or  his  attorney  interrog- 
atories in  writing  upon  any  matter  as  to  which 
discovery  may  be  sought,  and  require  such 
party,  or,  in  case  of  a  body  corporate,  any  of 
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the  officers  of  such  body  corporate,  within  ten 
days  to  answer  the  questions  in  writing  by  af* 
fidavit,  to  be  sworn  and  filed  in  the  ordinary 
way;  and  any  partv  or  officer  omitting,  with- 
out just  cause,  sufficiently  to  answer  all  ques- 
tions as  to  which  a  discovery  may  be  sought 
within  the  above  time,  or  such  extended  time 
as  the  court  or  'a  juage  may  allow,  shall  be 
deemed  to  have  committed  a  contempt  of  court, 
and  shall  be  liable  to  be  proceeded  against  ao- 
cordingly.*' 

"  (19)  In  caae  of  omission,  without  just  cause, 
to  answer  sufficientlv  such  written  interroga- 
tories, it  shaU  be  lawful  for  the  court  or  judge, 
at  their  or  his  discretion,  to  direct  an  oral  ex- 
amination of  the  interrogated  party  as  to  aucfa 
points  as  they  or  he  may  direct,  either  before 
the  court  or  judge  or  clerk;  and  the  court  or 
judge  may,  by  such  rule  or  order,  or  any  sub- 
sequent rule  or  order,  command  the  attendance 
of  such  party  or  parties  before  the  person  ap- 
pointed to  take  such  examination,  for  the  pur- 
pose of  being  orally  examined  as  aforesaid,  or 
the  production  of  any  writings  or  other  docu- 
ments to  be  mentioned  in  such  rule  or  order, 
and  may  impose  therein  such  terma  as  to  such 
examination  and  the  costs  of  the  application, 
and  of  the  proceedings  thereon  and  otherwise, 
as  to  such  court  or  judge  shall  seem  just." 

The  twentieth  section  is  aa  to  the  return  of 
depositions  taken  under  the  preceding  section, 
and  authorizes  office  copies  to  be  given  to  the 
opposite  party.  The  other  section  la  aa  to  re- 
ports by  the  examiner  and  costs. 

It  Is  contended  that  these  sections  have  been 
repealed  by  the  Act  of  Febmary  4,  1874,  en- 
titled "An  Act  in  Relation  to  Testimony  in 
Civil  Actions,"  (chapter  1988  of  the  Statutes; 
McClel.  Dig.  §  24,  p.  618),  which  statute  en- 
acts that  no  person  offered  as  a  witness  in  any 
court,  or  before  any  officer  acting  judiciallv, 
shall  be  excluded  by  reason  of  his  interest  in 
the  event  of  the  action  or  proceeding,  or  be- 
cause he  is  a  party  thereto;  providing,  how- 
ever, the  parties  to  and  those  interestea  in  the 
event  of  an  action,  their  assignees,  and  those 
under  whom  such  parties  or  interested  persona 
claim,  shall  not  testify  as  to  any  transaction 
or  communication  between  such  a  witness  and 
a  person  then  deceased  or  lunatic,  against  the 
representative  or  assignee  of  such  deceased 
person,  or  the  assignee  or  committee  of  such 
msane  person,  unless  such  representative,  as- 
signee, or  committee  shall  be  examined  in  his 
own  behalf  as  to  such  transaction  or  commu- 
nication, or  unless  the  testimony  of  such  de* 
ceased  person,  or  who  may  have  become  lu- 
natic, shall  be  given  in  evidence. 

The  purpose  of  the  Act  of  1861  was  to  ena- 
ble parties  to  actions  at  law  to  obtain  "  discov- 
ery "  without  having  to  resort  to  the  expensive 
and  tardy  procedure  by  bill  in  equity  for  such 
purpose.  In  WiUon  v.  Webber,  2  Gray.  561,  it 
is  said  of  a  substantially  similar  statute:  "The 
main  purpose  of  these  "provisions  .  .  .  was  to 
substitute  in  place  of  tiie  tedious,  expensive, 
and  complex  process  of  a  bill  of  discovery  on 
the  equity  side  of  the  court|an  easy,  cheap,  and 
simple  mode  of  interrogating  an  adverse  [^rty, 
as  incident  to  and  part  of  Uie  proceedings  ia 
the  cause  in  which  the  discovery  was  sought. 
It  was  not  intended  to  make  the  parties  to  a 
cause  witnesses,  who  might,  at  the  pleasure  of 
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the  party  interrogating,  be  made  to  testify 
rebpcctjn|^  the  whole  case;  but  only  lo  give  a 
limited  right  to  obtain  evidence  from  an  ad- 
verse party  in  analogy  to  the  well-settled  rules 
regulating  bills  of  discovery  in  the  court  of 
chancery  in  England."  See  also  Bayley  v. 
iinffith,  1  Hurlst.  &  C.  429.  In  WiUiams  v. 
Cheney,  8  Gray,  216.  317,  220,  where  the  de- 
fendants proi)osed  to  read  in  evidence  the 
answers  of  the  plaintiff  to  interrogatories  filed 
by  the  defendants  to  another  suit  pending  in 
the  same  court,  but  in  which  the  issues  were 
not  the  same  as  those  in  that  in  which  it  was 
proposed  to  read  them,  it  was  held  that  such 
answers  were  competent  evidence,  bo  far  as 
they  contained  admissions  by  him  of  facta 
material  and  relevant  to  the  points  in  issue  in 
the  latter  action;  and  it  ia  said  of  the  statute 
that  its  provisions  secure  to  parties  the  /ight  to 
make  complete  statements  of  all  facts  in  rela- 
tion to  which  they  may  be  interrogated  in  any 
suit,  and  guard  them  against  being  compelled 
to  make  partial  and  garbled  disclosures  in  an- 
swer to  artfully  contrived  questions.  There 
can,  therefore,  be  no  danger  or  hardship  in 
allowing  such  statements  to  be  used  in  evidence 
in  like  manner  as  other  admissions  of  a  party 
to  a  suit,  fairly  made,  are  ordinarily  admitted 
against  them. 

Whether  or  not  this  Act  does  away  with  the 
equity  Jurisdiction  or  practice  for  obtaining 
discovery  in  aid  of  actions  at  law  we  need  not 
decide,  as  no  such  proceeding  in  equity  is  be- 
fore us.  The  authorities  cited  in  the  books 
against  the  idea  of  an  abrogation  of  the  equita- 
ble jurisdiction  or  practice  are:  Gannon  v. 
McJfab,  48  Ala.  99;  Continental  L.  Ins,  Co.  v. 
Wdib,  54  Ala.  688;  Buckner  v.  Ferguson,  44 
Miss.  677;  MUlsapa  v.  Pfeiffer,  Id.  805;  Kearny 
V.  Jeffiiee,  48  Miss.  848;  Shotwell  ▼.  8mUh,  20 
N.J.  Eq.  79;  Hom>ockY,  United  New  Jersey  B.db 
Qanal  Co.  27  N.  J.  Eq.  286;  and  French  v.  Firet 
Nat,  Bank  of  New  York,  7  Ben.  488;  while  those 
relied  on  as  against  it  are:  Rindskopfy.  Plat- 
to,  29  Fed.  Rep.  180;  Ri<ypeUe  v.  Doellner,  26 
MicL.  102;  BeaUh  y.  Erie  R.  Co.  9  Blalchf .  816; 
and  Broton  v.  Swann,  35  U.  8.  10  Pet.  497,  9 
L.  ed.  508.  Assuming,  even,  that  the  statute 
last  mentioned  has  superseded  the  right  to  use 
the  equity  practice,  we  are  still  satisfied  that 
the  Act  of  1874,  chap.  1983.  supra,  has  not  re- 
pealed that  of  1861;  and  for  the  reason  that  the 
sole  purpose  of  discovery  under  the  statute,  or 
of  its  prototype  in  equity,  is  not  merely  to  ob- 
laia  evidence  foi  use  upon  the  actual  trial  of 
the  issues  at  law,  but  also  to  aid  a  party  in 
preparing:  for  trial.  Baker  v.  Carpenter,  127 
Mass.  226;  Blossom  y.  Ludington,  82  Wis. 
■^:2,  WooUey  v.  North  London  R.  Co.  L.  R.  4 
0  P.  602;  Atkinson  ▼.  FoOfroke,  L.  R.  1  6.  B. 
^;  Wyeh  v.  Meal,  8  P.  Wms.  810;  Vermilyea 
y.  Fulton  Bank,  1  Paige,  87,  2  L.  ed.  558; 
,  Wright  v.  Dame,  1  Met  287;  Moodalay  v.  Mor- 
ton, 1  Brown,  Cb.  469. 

Though  the  general  rule  in  equity  is  that  a 
person  who  has  no  interest  in  the  subject-mat- 
ter of  the  suit,  or  is  merely  a  witness,  cannot 
be  made  a  party  defendant  to  a  bill  either  for 
n:Hef  or  for  purposes  of  discovery,  there  is  an 
exception  to  this  rule  in  the  case  of  a  proceed- 
ing against  a  corporation,  for  the  reason  that  a 
corporation  answers  under  its  seal,  and  not 
under  oath,  and  a   full  knowledge  of  facts 
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might  not  be  obtained  from  it.  2  Story,  Eq. 
Jur.  §  150,  and  notes;  Qarr  v.  Bright,  1  Barb. 
Oh.  157,  5  L.  ed.  837;  Fenton  v.  Hughes,  7 
Ves.  Jr.  287;  Lindsley  v.  James,  8  Coldw.  477; 
Smith  V.  St.  Louis  M.  L.  Ins,  Go.  2  Tenn.  Ch. 
599;  Fulton  Bank  v.  New  York  &  8.  Canal  Go. 
1  Paige,  812,  2  L.  ed.  659.  Hence  grew  up 
the  rule  of  permitting  the  officers  of  a  corpo- 
ration to  be  made  codefendants  for  the  pur- 
poses of  discovery,  to  enable  complainants  to 
obtain  full  knowledge  of  all  facts  material  to 
their  action  or  defense.  The  answer  of  the 
officer  could,  however,  not  be  used  as  evidence 
against  the  corporation,  but  it  served  only  to 
enable  the  plaintiff  to  understand  his  rights, 
and  direct  his  suit,  action,»or  defense;  and  the 
plaintiff  could  afterwards  examine  the  officer 
or  servant  as  a  witness,  when  the  corporation 
could  have  the  benefit  of  a  cross-examination, 
or  disprove  the  matters  contained  in  his  an- 
swer. Wyeh  y.  Meal,  8  P.  Wms.  812;  Ver- 
milyea y.  Fulton  Bank,  1  Paige,  87.  2  L.  ed. 
558;  Many  v.  Beekman  Iron  Co.  9  Paige,  188, 
4  L.  ed.  661. 

The  reason  given  for  this  inadmissibility  of 
the  answer  of  the  officer  as  evidence  against 
the  corporation  is  the  rule  that  the  answer  of 
one  derendant  in  chancery  cannot  be  used  or 
is  not  evidence  against  his  codefendant;  the 
admissions  of  the  one  do  not  bind  the  other. 

Though  we  think  the  purpose  of  this  statute 
was  not  to  authorize  either  party  to  examine 
the  opposite  party  or  officer  of  the  opposing 
corporation  as  to  the  whole  case,  or  as  to  sucE 
opponent's  case,  but  simply  in  support  of  the 
case  or  defense  of  the  party  propounding  the 
interrogatories  upon  the  principles  governing 
and  limiting  bills  of  discovery  in  chancery, 
{ZeigUr  v.  Scott,  10  Ga.  889;  Thornton  v.  Ad- 
kins,  19  Qa.  464;  Goodwin  v.  Wood,  5  Ala.  152; 
Pritchett  y.  Munroe,  22  Ala.  501),  we  do  not 
think  the  same  rule  obtains  as  to  the  use  of  the 
answers  of  an  officer  obtained  under  the  stat- 
ute. The  officer  answers  reallv  for  the  corpo- 
ration, the  same  as  any  other  defendant  answers 
for  himself.  The  •interrogatories  are  served 
on  the  attorney  of  the  corporation,  or,  if  not 
on  him,  they  must  be  served  on  such  officer  as 
makes  it  in  law  a  legal  service  on  the  corpora- 
tion. If  there  is  any  reason  or  *'  just  cause  " 
why  the  person  called  upon  as  an  officer  to 
answer  should  not  answer  the  interrogatories, 
the  corporation  is  in  position  to  protect  itself. 
The  answer  of  a  corporation  under  its  seal 
could  not,  under  the  chancery  practice,  be  ex- 
cepted to  on  the  ground  of  its  insufficiency  as 
a  discovery.  Smith  v.  St.  Louis  M.  L,  Ins.  Co.  2 
Tenn.  Ch.  599.  The  purpose  of  the  statute 
was  to  obtain  the  same  discovery  of  a  corpora- 
tion as  would  have  been  obtainable  in  equity 
before  in  aid  of  a  suit  at  law  if  these  bodies 
had  been  required  to  answer  under  the  oaths 
of  their  officers  instead  of  under  seal.  If  an 
officer  answers,  but  not  ''sufficiently,"  the  stat- 
ute provides  the  means  of  compelling  a  suffi- 
cient answer.  Corporations  are  no  more  at  a 
disadvantage  under  this  rule  than  they  are 
from  their  ordinary  answers  in  chancery,  being 
prepared  under  the  direction  of  their  officers. 
The  loyalty  of  officers  on  this  line  cannot  be 
questioned  so  long  as  they  tell  the  whole  truth. 

The  introduction  of  the  answers  of  the  offi- 
cers named  above  were  objected  to  on  four 
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^rouDds:  (1)  It  was  not  the  proper  way  of 
bringing  into  court  the  testimony  of  an  alraent 
witness;  (2)  the  defendant  had  no  opportunity 
of  cross-examination;  (8)  that  Parker  is  not 
shown  to  be  a  part  of  the  defendant  company; 
and  (4)  because  if  a  mere  employ6  of  the  com- 
pany, it  is  not  bound  by  its  answers  in  these 
ex  parte  depositions. 

The  first  and  second  of  these  objections  are 
fully  answered  by  what  has  been  said  above. 
A  corporation  has  no  more  right  to  urge  the 
second  objection  than  any  other  defendant. 
It  acts  through  its  officers,  and  not  otherwise. 
As  to  the  third  and  fourth  objection,  it  is  only 
necessary  to  say  that  it  must  be  presumed,  in 
the  absence  of  any  showing  to  the  contrary  by 
the  company,  that  Parker  answered  by  and 
with  its  consent,  and  as  its  officer.  Tbere  is 
no  pretense  that  the  interrogatories  were  not 
duly  served,  or  that  any  unfair  advantage  or 
irregularity  of  prHctice  was  attempted  against 
the  defendant.  Il  is  tnie,  the  interrogatories 
were  not  addressed  to  him;  still  the  only  justi- 
fiable assumption  is  that  he  was  put  forward 
by  the  company  to  answer  those  addressed  to 
another  and  ament  officer,  in  whose  place  he 
was  acting.  If  he  or  any  of  these  officers  were 
of  such  a  grade  or  character  that  they  should 
not  have  answered,  the  objection  should  have 
been  supported  by  some  affirmative  showing 
to  that  effect.  Without  saying  more,  an  ob- 
jection that  any  officer  is  not  such  a  one  as 
should  have  answered,  comes  very  inoppor- 
tuuely  when  the  case  is  on  trial.  It  is  reason- 
able to  require  that  it  should  be  made  before 
answering,  and  fair  practice  demands  that  the 
partv  propounding  the  interrogatories  should 
not  be  liable  to  be  ensnared  by  an  answer  filed 
as  a  compliance  with  the  statute,  and  an  ex- 
ception of  this  kind  made  upon  the  trial,  which 
has  been  entered  upon  in  reliance  upon  such 
answers  to  prove  a  part  of  his  case. 

Regarding  the  answers  as  evidence,  and 
considering  them  in  connection  with  other 
testimony  bearing  upon  the  same  point,  it  is 
clear  that  the  defendant  companv  controlled, 
managed,  and  operated  the  San  ford  &  Lake 
Eustis  road  at  the  time  of  the  fire  in. question. 
It  is  not  necessarv  to  set  forth  aU  the  testimony 
on  this  point.  To  do  so  in  this  or  in  several 
other  questions  of  fact  would  swell  the  opinion, 
which  necessarily  will  be  very  long,  beyond  a 
tolerable  measure. 

It  is  asserted  by  appellant's  counsel,  how- 
ever, that,  barring  the  answers  to  the  interrojK- 
atories  for  discovery,  propounded  by  plaintiff 
to  Larned,  Deming,  and  Parker,  there  is  no 
testimony  to  sustain  the  allegations  of  the 
declaration,  upon  which  the  plea  takes  issue. 
A  concise  statement  of  the  other  evidence 
bearing  on  the  point  will  show  this  contention 
to  be  untenable.  M.  R.  Moran,  who  was  the 
general  superintendent  of  the  defendatit  com- 
pany from  the  year  1887  to  March  30,  1889, 
fiays  that  the  Sanford  &  Lake  Eustis  Railroad, 
from  Tavares  to  Sanford,  was  operated  and 
controlled  by  the  defendant  during  those  years, 
and  on  April  9,  1888,  the  day  of  the  fire,  to  the 
best  of  his  knowledge  and  belief;  that  the 
defendant  company  was  not  the  owner  of  the 
road,  and  that  the  receipts  were  taken  by 
the  Sanford  &  Lake  Eustis  Company,  and  the 
expenses  of  the  operation  of  the  road  were 
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paid  out  of  the  moneys  received  from  it  so  far 
as  they  went;  that  the  engines,  cars,  and  rolling 
stock  run  upon  the  road  on  the  day  of  the  fire, 
and  prior  thereto,  were  not  in  the  name  of  the 
Sanford  &  Lake  Eustis  Company;  and  whether 
they  were  leased  by  said  company  belongs 
more  particularly  to  the  accounting  depart- 
ment, and  not  to  his,  and  he  has  no  definite 
knowledge  as  to  the  matter.  W.  B.  Tucker, 
who  was  agent  of  the  defendant  company  at 
Tavarea  in  1888,  says  that  the  line  of  the  road 
ran  from  Tavares  to  Jacksonville;  that  the 
portion  of  the  line  of  which  he  was  agent  at 
Tavares  was  designated  or  set  down  on  the 
cards  as  the  Sanford  &  Lake  Eustis  Division 
of  the  Jacksonville,  Tampa  &  Key  West  Rail- 
way; that  the  forms,  in  so  far  as  the  business 
of  his  office  was  conducted,  were  all  headed, 
"Jacksonville,  Tampa  &  Key  West  Railway 
Company."  and  he  issued  freight  receipts  and 
bills  in  the  same  name;  that  the  printed  through 
passenger  tickets  were  headed,  ''Jacksonville, 
Tampa  and  Key  West  Railway,"  and  there  was 
a  coupon  good  ft^>m  Tavares  to  Sanford 
printed,  "S.  &  L.  E.  Division;"  that  Jackson- 
ville, Tampa  &  Key  West  trains  were  run  on 
the  division, — that  is,  their  engines  were  so 
labeled;  and  that  an  engine  marked  "J.,  T.  & 
K.  W."  carried  the  train  out  on  the  morning 
of  the  fire;  that  he  rendered  his  accounts  to 
the  auditor  of  the  Jacksonville,  Tampa  &  Key 
West  B^ilway,  and  looked  to  that  company 
for  compensation  for  his  services,  and  received 
compensation  from  the  pa^aster  or  cashier 
of  that  railway;  and  in  receiving  freights  from 
other  roads  connecting  with  the  One  at  Tavares 
he  receipted  for  them  in  the  name  of  the 
defendant  company,  and  in  delivering  freights 
to  such  lines  delivered  them  in  the  name  of  the 
same  company;  that  the  business  was  thus 
transacted  duiing  the  entire  time  of  his  agency 
at  Tavares.  On  cross-examination  he  says  that 
during  the  same  time  he  was  acting  superin- 
tendent of  the  Tavares,  Apopka  &  Gulf,  of 
which  Maj.  Alexander  St.  Clair  Abrams  was 
president;  and,  on  being  asked  if  he  knew  that 
the  cashier  of  the  Jacksonville,  Tampa  &  Key 
West  was  also  cashier  of  the  Sanfora  &  Lake 
Eustis,  replied:  '*  He  paid  me  off.  I  used  to 
send  my  remittances  to  him  from  that  division ;" 
and  further  said  that  he  did  not  know  that  the 
cashier  of  the  Jacksonville,  Tampa  &  Key 
West  was  cashier  of  the  Sanford  &  Lake 
Eustis,  or  how  the  pay-rolls  be  signed  were 
headed,  but  that  he  '*  just  signed"  his  name. 
J.  T.  Sullivan,  a  witness  for  plaintiff,  says  he 
was  a  locomotive  engineer  on  the  defendant 
road  on  the  morning  of  the  fire,  and  ran  the 
train  that  morning  nom  Tavares  to  Sanford, 
having  come  into  the  former  place  with  a 
mixed  train.  E.  W.  Dunn,  another  witness 
for  the  plaintiff,  says  he  was  a  conductor  for 
the  defendant  company  on  the  morning  of  the 
fire,  and  that  his  run  that  day  was  from 
Tavares  to  Sanford,  the  making  of  which  he 
describes.  The  testimony  of  Earle,  the  foreinan 
boilermnker,  shows  that  the  locomotive  which 
pulled  the  trsin  thst  morning  was  one  of  the 
defendant  company's  locomotives. 

The  testimony  set  out  above  shows  that  the 
defendant  company  was  actually  operating  and 
controlling  ihe  road.  It  was  holding  itself  out 
to  the  public  as  the  operator  and  controller  of 
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it  Tbe  road  was  maDaged  and  operated  by 
its  officers  and  employes,  in  its  name,  and  not 
in  the  name  of  tbe  Banford  &  Lake  JBustis,  or 
that  of  any  other  company.  The  public  is  not 
required  to  look  further  than  this.  The  state- 
ment of  Moran  that  the  "  receipts  were  taken 
by  the  8anford  is  Lake  Eustis  Company,  and 
tbe  expenses  of  the  operation  of  the  road  were 
paid  out  of  tbe  moneys  received  from  it  so  far 
as  they  went,"  is  not  inconsistent  with  the 
actual  and  ostensible  management  of  the  road 
by  the  defendant  company,  to  which  he  testi- 
fies. He  fUso  fails  to  state  who  paid  or  was  to 
pay  the  excess  of  the  expenses  over  what  such 
receipts  **  went"  to  pay.  No  secret  agreement 
as  to  the  application  of  the  earnings  to  tbe 
expenses  will  protect  or  relieve  the  company 
actually  operating  the  road  or  train  from  lia- 
bility to  those  simering  iDjuries  by  its  negli- 
gence. 

If  we  look  beyond  the  testimony  set  out 
above  to  that  contained  in  the  answers  to 
ioterrogatories,  we  find  the  secretary  of  the 
defendant  company  testifying  that  it  was  op- 
erating the  road  "under  and  in  accordance 
with  a  memorandum  of  agreement  between  the 
two  companies,"  providing  that  the  defendant 
company  would  operate  the  road  until  May  1, 
1888,  and  pay  the  difference,  if  any,  between 
the  expenses  and  receipts  of  the  Sanford  & 
Lake  Eustis  Company,  and  "supply  for  the 
use  of  the  second  party"  (Sanford  &  Lake 
Eustis  Company)  rolling  stock  at  stated  prices 
for  the  use  of  the  same;  and  that  2^  per  cent 
of  the  general  administration  expenses  of  the 
defendant  company,  including  its  steam-boat 
service,  should  be  'charged  as  part  of  the-op- 
erating  expenses  of  the  Sanford  &  Lake  Eustis 
Company;  that  interest  shall  be  reckoned  at  8 
per  cent  on  monthly  balances,  and  the  accounts 
''now  outstanding  between  the  two  companies 
shall  be  computed  and  settled  upon  the  fore- 
going basis;"  the  agreement  not  to  cover  any 
advances  made,  or  expenses  incurred,  by  de- 
fendant company  on  construction  account. 

This  agreement  was  made  in  1887.  The 
effect  of  its  terms  is  that  the  defendant  com- 
pany should  in  its  own  right  operate  the  road, 
furnishing  rolling  stock,  and  charging  for  the 
use  of  the  same,  and  the  2^  percent  of  its  own 
expenses  as  operating  expenses.  There  is  cer- 
tainly nothing  in  its  terms  or  effect  that  would 
relieve  the  defendant  from  liability  as  tbe 
actual  operator  of  the  road;  and  the  fact  that 
the  memorandum  agreement  may  not  have 
been  formally  executed  by  the  defendant  or 
any  of  its  ofilcers  does  not  do  away  with  the 
potential  fact  that  the  defendant  was  in  posses- 
sion of  the  road,  and  actually  operating  it,  as 
was  understood  by  its  officers,  on  those  terms. 
If  not  on  those  terms,  on  what  terms,  beneficial 
to  the  defendant,  or  relieving  him  from  re- 
sponsibility, can  it  be  said  the  road  was  op- 
erated? 

The  Judge  charged  at  the  request  of  the 
plaintiff: 

' '  That  a  party  in  possession  of  and  operating 
a  railroad,  whether  a  leasee  or  otherwlBe,  is 
primarily  Hable  for  all  injuries  and  default; 
and  that,  even  if  the  train  or  engine  inflicting 
the  injuiy  is  hired  to  another  company,  if  the 
company  owning  the  train  employs  the  enzi- 
neer,  and  said  train  is  under  the  control  of  the 
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engineers  and  officers  of  the  company  hiring 
it,  said  company  is  liable  in  damages  for  aoy 
injury  inflicted;  and  that  the  owner  of  the 
engine  inflicting  the  injury  is  liable  to  tbe 
person  injured  ii  said  engine  is  operated  by  an 
engineer  in  the  employ  and  under  the  control 
of  said  owner. 

"  That  a  company  controlling  and  operating 
a  railroad,  and  employing  all  the  agents,  serv- 
ants, engineers,  conductors,  and  other  em- 
ployes, and  having  complete  control  over  them, 
and,  doing  business  in  its  own  name,  whether 
said  company  operates  and  controls  as  lessee 
or  otherwise,  such  company  may  be  regarded 
as  Uie  owner  pro  kae  vice  of  the  road  it  controls 
and  operates."  ' 

Each  of  these  charges  were  excepted  to  by 
the  defendant,  who  re€|uested  the  following 
charge :  "If  the  Jury  t)elie ve  from  the  evidence 
that  the  Are  which  destroyed  the  property  of 
the  plaintiff  on  the  9th  of  April,  1888,  in  the 
town  of  Tavares.  originated  from  sparks  emit- 
ted from  an  engine  which  left  Tavares  on  the 
mominff  of  the  fire,  ran  over  the  track  of  the 
Sanford  &  Li^e  Eustis  Railroad  Company, 
and  that  the  agents  operating  said  engine  were 
paid  by  the  Sanford  &  Lake  Eustis  Railroad 
Company,  and  were  solely  under  the  control 
of  the  Sanford  &  Lake  Eustis  Railroad  Com- 
pany, then  the  Jacksonville,  Tampa  &  Key 
west  Railway  Company,  the  defendant  cor- 
poration, is  not  responsible  for  the  act  of  said 
airents  and  servants,  although  they  may  believe 
said  a^nts  and  servants  were  guilty  of  negli- 
gence in  oi)erating  said  engine.  This  charge 
was  refused »  and  the  refusal  excepted  to. 

We  do  not  see  that  the  judge  erred  either  in 
instructing  the  jury  as  he  did  or  in  refusing  to 
charge  as  be  was  requested  by  the  defendant. 
If  one  railroad  company  operates  a  railroad 
under  a  lease  from  another,  it  is  responsible  for 
its  negligence  to  persons  injured  thereby;  and 
the  invalidity  in  law  of  the  lease  is  no  defense 
to  the  lessee  company  against  liability  to  per- 
sons suffering  by  its  negligence.  If  its  posses- 
sion or  operation  of  the  road  is.  in  law,  unau- 
thorized, it  is  no  less  the  author  of  the  injuries 
its  want  of  care  may  proximately  infiict  upon 
them;  and  it  cannot  use  one  wrong  as  an  excuse 
for  or  bar  to  liability  for  another  which  it  could 
not  have  inflicted  but  for  the  first.  8  Wood, 
Railway  Law,  ^§  489,  490;  Rorer,  Railroads, 
606;  Spraaue  v.  timith,  29  Vt.  421, 70  Am.  Dec. 
424;  NcOluer  v.  Manchester  d  L.  R  Co,  13 
Gray,  124,  74  Am.  Dec.  624;  Warner  v.  Del- 
aware, X.  dt  F.  B.  do.  80  N.  Y.  212;  Olaryy, 
Iowa  M,  B.  Co,  87  Iowa,  844;  Pittebtirg,  C.  db 
Bt,  L,  B,  Co,  y.  Campbell,  86  HI.  448;  Doolan 
y.  Midland  B.  Co.  L.  R.  2  App.  Cas.  792.  In 
Bprague  v.  Smith,  supra,  where  trustees  of 
mortgage  bonds  had  taken  possession  of  a  rail- 
road on  account  of  default  in  payment  of  in- 
terest, and  at  the  request  of  the  company,  and 
a  question  was  whether  the  defendants  were 
personally  liable  upon  contracts  made  by  tbe 
operators  upon  the  road  or  for  their  neglij^ence 
or  misconduct,  while  the  defendants  continued 
to  operate  the  road  and  to  receive  freight  nnd 
pay  for  passengers  for  the  benefit  of  the  cettvis 
que  trustent.  Judge  Redfield.  speaking  for  tbe 
court,  and  after  remarking  that  lessees  are  lia- 
ble to  the  same  extent  as  tbe  lessors  would  be, 
says:     "Indeed,  there  can  be  np  question,  wo 
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tbink,  that  a  mere  intruder  into  the  franchises 
of  u  railway  corporation,  who  should  continue 
to  use  it  for  his  own  benefit,  would  be  liable  to 
passengers  and  the  owners  of  freight  who 
should  employ  him,  to  the  same  extent  pre- 
cisely as  the  company  itself,  while  continuing 
the  same  business.  Any  other  view  of  the  lia- 
billty  of  such  intruder  would  be  to  allow  him 
to  allege  his  wrong  in  his  defense;  and  we  can 
see  no  reason  why  the  defendants  are  not  liable 
to  the  same  extent  as  the  company  would  have 
been,  and  upon  similar  grounds  to  those  upon 
which  lessees  or  any  others  exercising  the 
franchises  of  the  company  for  the  time  must  be; 
that  is,  Uiey  are  the  ostensible  parties  who  ap- 
pear to  the  public  to  be  exercising  the  fran- 
chises of  the  company.  It  would  be  perplexing 
in  the  extreme  to  require  strangers  suffering 
injury  through  the  negligence  of  operatives 
under  the  defendant's  control  to  look  beyond 
the  party  exercising  such  control.  The  party 
having  this  independent  control  is  general ly  li- 
able for  the  acts  of  those  under  such  control, 
whether  of  contract  or  tort."  In  HaU  v. 
Brown,  54  N.  H.  495,  the  defendants,  owners 
of  a  private  railroad,  were,  with  the  consent  of 
a  railroad  corporation,  accustomed  to  ran  their 
cars  and  engmes  over  a  part  of  the  track  of 
the  corporation,  including  a  highway  cross- 
ing; and  it  was  held  that,  while  thus  in 
occupation  of  the  track,  they  were  to  be 
considered  proprietors  of  the  railroad  of  the 
corporation,  under  a  statute  providing  that  no 
such  *' proprietors"  should  obstruct  by  their 
engine,  cars  or  train  any  highway,under  a  cer- 
tain penalty.  Bee  also  Traqf  v.  Troy  db  B.  B.  Co, 
88N.Y.  4d3,  98  Am,  Dec.  54.  And  in  MoOluer 
V.  Manchester  db  L.  Co,,\Z  Gray,  124,  74  Am. 
Dec.  624,  the  decision  was  that  parol  evidence 
that  a  railroad  corporation  established  by  law 
in  another  state  has  held  itself  out  through  its 
agents  as  a  common  carrier  over  a  railr<^  in 
Massachusetts,  is  sufficient  prima  facie  evi- 
dence of  its  capacity  to  contract  for  such  car- 
riage to  maintain  an  action  against  it  for  the 
loss  of  merchandise  intrusted  to  it 

The  defendant  company  was  in  possession 
and  operation  of  the  road,  and  the  train  was 
under  the  control  and  management  of  its  offi- 
cers and  agents;  and  whether  we  consider  or 
exclude  from  our  consideration  the  memoran- 
dum, and  whether  the  possession  was  rightful 
or  wrongful,  and  whether  the  agreement  of 
lease  was  valid  or  invalid,  the  company  is  lia- 
ble. There  is  nothing  in  the  authorities  or  the 
charge  of  the  court  inconsistent  with  this 
view. 

II.  There  is  testimony  to  the  effect  that 
on  the  morning  of  April  9.  1888,  as  a  train  of 
cars  drawn  by  a  locomotive  of  the  defendant 
company  started  from  Tavares,  a  large  quan- 
tity of  sparks^  cinders,  and  coals  were  emitted 
from  the  smukerStack  of  the  engine,  and  fell 
on  the  ^ound  and  sidewalk  in  front  of  build- 
ings facing  on  the  street  or  boulevard  which 
intervened  between  these  buildings  and  the 
railroad  track,  and  in  one  instance  inside  of 
one  of  the  buildings  fiom  nearly  opposite  to 
which  the  train  started,  setting  nrein  a  num- 
ber of  places  to  sawdust  on  the  street  near  a 
pine-wood  sidewalk,  which  was  adjacent  to 
the  build iDgs,  and  to  trash  which  had  collected 
under  the  sidewalk,  and  to  some  paper  on  a 

17  L.  R.  A. 


case  of  goods  In  the  particular  building 
referred  to;  and  the  sidewalk,  which  was  ele- 
vated a  few  inches  from  the  ground,  caught 
lire,and  the  fire  was  communicated  under  and 
to  one  of  the  stores,  and  thence  to  other  build- 
ing, including  those  of  the  plalatiff,  whose 
buildings,  constructed  of  pine  wood,  together 
with  its  personal  property  described  m  the 
declaration,  were  entirely  consumed.  That  a 
very  strong  wind,  incident  in  that  section  of 
the  country  to  the  season,  waa  blowing  at  the 
time  in  the  general  direction  in  which  plain- 
tiffs buildings  lay  from  where  the  fire  was 
set  out  The  fire  in  the  sawdust  was  sup- 
pressed in  a  number  of  plaoes,  but  whatever 
efforts  were  made  as  to  that  in  the  sidewalk  were 
ineffectual;  and,  the  flames  spreading  with 
great  rapidity,  nearly  the  entire  town  was  de- 
stroyed withm,  according  to  the  great  prepon- 
derance of  the  testimonv,  one  hour.  It  is  tes- 
tified by  one  witness  that  some  of  the  coals 
were  as  large  as  three  quarters  of  an  inch 
long  by  a  quarter  of  an  inch  wide,  and  by  an- 
other that  they  were  as  large  as  the  end  of  his 
little  finger,  and  Xrf  another  that  they  were  the 
size  of  his  finger-nail,  and  by  another  they 
were  a  quarter  of  an  indi  long;  and  they  are 
also  described  as  being  bumiug  coals  when 
they  fell.  There  are  other  witnesses  who  do 
not  describe  the  sparks  as  being  large,  yet  tes- 
tify to  seeing  them,  and  their  setting  out  the 
fire;  and  some  witnesses  who  saw  this  much 
do  not  connect  the  sparks  with  defendant's 
engine.  The  engine  did  not  leave  on  time, 
but  there  is  a  conflict  as  to  the  time  it  was  be- 
hind, the  plaintiff's  witnesses  putting  it  at  as 
much  as  40  minutes,  and  the  defendant's  about 
15  minutes,  leaving  Tavares  about  7:45  A.  M. 
Plaintiff's  witnesses  say  that  the  engine  started 
off  with  a  sudden  Jerk,  and  moved  at  a  very 
great  speed. 

The  testimony  of  certain  witnesses  of  the 
defendant,  (the  conductor,  engineer,  firemen, 
and  foreman  boilermaker),  without  statine 
what  point  each  or  any  of  them  has  testified 
to,  is  to  the  effect  that  on  the  morning  ia 
question  a  "mixed  train"  came  into  Tavares, 
and  the  freight  cars  being  thrown  off,  the  en- 
gine, which  was  numbei-ed  12,  went  around 
the  "  Y"  with  the  baggage  and  passenger 
coach,  took  water,  and  returned  to  the  plat- 
form, when  the  engineer  oiled  up,  and.  ou  sig- 
nal from  the  conductor,  the  train  pulled  out 
on  its  way  to  Sanford,  going  at  the  speed  of 
about  three  or  four  miles  an  hour  until  it  got 
beyond  the  limits  of  the  town;  not  starting  at 
this  speed,  however,  nor  with  a  Jerk,  but,  as 
ordinarily,  the  engineer  opening  his  throttle 
enough  to  start  the  train,  or  probably  some 
two,  three  or  four  of  its  twenty-five  or  thirty 
notches.  That  the  fire  was  made  of  light 
wood,  without  bark,  and  was  a  "fresh"  or 
••green"  fire;  the  firebox  being  full,  filled 
while  the  engineer  was  oiling  up  to  start  out; 
and  that  such  a  fire  makes  a  Leavy  dark 
smoke;  and  that  with  such  a  fire  an  engine 
does  not  throw  sparks.  That  the  engine  was 
an  extension  front  engine,  and  in  first-class  re- 
pair at  the  time;  and  that  the  spark-arrester 
was  a  Cook  arrester,  a  very  good  arrester,  and 
as  good  as  any  in  general  use  in  extension 
front  engines,  and  in  perfect  order,  and  all  the 
appliances  of  the  engine  were  in  good  repair 
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when  the  engioe  left  the  shops  of  the  company 
about  the  last  of  March  preceding  the  fire, 
having  been  put  in  that  condition  then.  That 
the  dampers  were  closed,  and  the  spark-ar- 
rester was  in  proper  position:  and  that  It  would 
sot  be  possible  to  move  a  spark-arrester  while 
the  engine  was  hot.  That  the  slide  or  door  of 
the  spark-arrester,  which  slide  or  door  is  about 
8  or  10  by  14  inches  in  size,  was  closed  at  the 
time  the  train  started  from,  as  it  was  on  its  ar- 
rival that  mominfir  at,  Tavares,  and  that  this 
was  indicated  or  shown  by  the  handle  to  the 
rod  of  the  door  or  slide,  which  handle  is  in 
fall  view  of  the  engineer  and  fireman,  was 
almost  perpendicular  downward,  and  had  a 
pin  on  a  chain  to  hold  it  in  position,  which 
pin  was  in  its  hole  or  proper  place.  That  to 
open  the  door  the  handle  had  to  be  thrown  up, 
the  door  working  on  an  axis.  That  the 
spark-arrester  was  examined  the  next  after- 
noon, and  found  to  be  in  position,  and  sound 
condition,  there  being  no  holes  in  the  netting, 
and  did  not  look  as  if  it  had  been  tampered 
with.  That  the  construction  of  the  door  or 
slide  was  such  as  to  have  a  tendency  to  keep  it 
closed,  independent  of  the  pin  on  the  outside 
for  thai  purpose.  That  the  handle  weighed 
four  pounds,  and  that  it  would  require  a  pretty 
good  jerk  sometimes,  and  especially  when 
the  engine  was  hot,  to  open  the  slide.  That 
he  does  not  see  how  there  could  be  any  move- 
ment of  the  door,  even  if  the  pin  should  be 
out,  during  the  running  of  the  engine.  To 
cause  it  to  oscillate  would  take  a  pretty  cood 
jerk  of  the  engine.  That  it  might  do  so  if  the 
enerine  should  leave  the  track,  but  not  other- 
wise. That  part  of  the  netting  of  the  spark- 
arrester  had  meshes  an  eighth  of  an  inch 
square,  and  the  other  part  was  of  smaller 
meshes.  The  engineer  states  that,  if  coal  or 
cinders  three  quarters  of  an  inch  long  should 
come  from  an  extension  front  engine,  it  would 
indicate  that  the  spark-arrester  was  in  bad  or- 
der, and  that  the  emission  of  such  sparks 
would  probably  occur  if  the  engine  was  work- 
ing hard;  that  if  the  spark-arrester  was  closed, 
and  the  netting  in  perfect  condition,  it  would 
not  have  been  possible  for  sparks  of  the  size  of 
a  finger-nail — three  quarters  of  an  inch  long — 
to  have  escaped  from  the  engine.  The  fore- 
man boilermaker  says  that,  if  the  o  -tting  was 
in  good  order,  etc..  the  sparks  of  the  large 
size  indicated  could  not  have  passed  through 
the  netting.  The  conductor  says  he  did  not 
notice  any  sparks  from  the  engine;  that  he  was 
standing  in  the  door  of  the  baggage-car  with 
Maj.  St.  Clair  Abrams,  looking  towards  the 
town. 

It  is  insisted  by  defendant  that  the  burden 
of  proving  negligence,  which  burden  is  on  the 
plaintiff,  is  not  met  by  showing  the  mere  fact 
of  the  setting  out  of  fires  by  sparks  emitted 
from  the  defendant's  engine,  but  that  he  must 
j!0  further,  and  prove  that  the  sparks  were 
emitted  negligently, which  negligent  emission, 
it  is  admitteil,  may  be  proved  by  circum- 
stances of  a  character  to  raise  a  presumption 
of  negligence,  which  presumption,  however, 
may  be  successfully  rebutted;  and  defendant 
insists  that,  even  if  plaintiff's  testimony  is  suf- 
ficient to  raise  such  a  presumption  of  negli- 
feoce  by  defendant,  it  has  been  successfinly 
rebutted  bv  the  latter  in  proving  due  care  on 
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its  part  in  hnndling  the  engine,  and  that  the 
engine  was  fitted  with  proper  applinnces  for 
arresting  sparks,  ond  that  they  were  in  proper 
order  and  condition. 

The  trial  judge  refused  the  plaintiff's  re- 
quest of  a  charge  containing  the  proposition 
that,  if  the  jury  were  satisfied  from  the  evi- 
dence that  sparks  came  from  the  locomotive 
and  caused  the  fire,  which,  spreading,  de- 
stroyed plaintiff's  property,  the  burden  or  proof 
rests  on  the  defendant  to  show  that  he  was  not 
negligent;  but,  on  the  contrary,  he  instructed 
them  in  accordance  with  the  view  requiring 
the  plaintiff  to  prove  that  the  fire  was  set  out 
by  the  defendant  negligently  or  through 
some  default  of  duty  or  proper  care  on  its 
part.  Whart.  Neg.  §870;  Shearm.  &  Redt 
Nee.  §§  57-60;  Pierce,  Railroads,  487.  488;  1 
Redfield,  Railroads,  476;  2  Rorer,  Railroads, 
796;  SaTannah,  F.  d  W.B.  do.  v.  Qeiger,  21  Fla. 
669;  Jennings  v.  Pennsylvania  B,  Co,  98  Pa. 
837;  Franltfard  d  B.  Tump.  Co.  v.  Phila- 
delphia &  T,  B.  Co,  54  Pa.  845.  That  negli- 
gence may  be  proved  circumstantially  there 
can  be  no  doubt,  either  in  reason  or  upon  au- 
thority. A  tehison,  T.  A  8,  F.  B.Co.y.  Bales,  16 
Kan.  252;  Philadelphia  d: B.  BCo.y.  SchultzfiB 
Pa.  844.  The  fact  that  no  instrument  has  yet 
been  found  which  entirely  prevents  the  escape 
of  sparks  from  locomotives,  seems,  when 
coupled  with  the  fact  that  the  use  of  these 
engines  is  both  lawful  and  eminently  useful, 
a  sound  reason  for  the  view  that  the  mere 
emission  of  sparks,  or  the  simple  setting  out 
of  fires  thereby,  is  not  per  se  evidence  of  neer- 
ligence,  and  will  not  throw  upon  the  defendant 
the  burden  of  removing  such  presumption, 
but  when  the  circumstances  of  the  emission 
are  such  as  common  experience  or  the  known 
eflBciency  of  approved  spark-arreslers  in  gen- 
eral use  tells  us  would  not  exist  if  such  instru- 
ments are  properly  used,  such  circumstances, 
of  themselves,  suggest  negligence.  Shearm. 
&  Redf.  Neg.  §§59.  60;  Whart.  Neg.  §  871; 
Wood,  Railway  Law,  1848,  1349;  Oarreit  v. 
Chicago  &  N,  W.  B.  Co,  86  Iowa,  121;  Phila- 
delphia db  B,  B,  Co.  V.  SehuUz,  stipra.  Where 
the  sparks  are  unusual  in  size,  or  both  of  un- 
usual size  and  in  unusual  quantity,  the  infer- 
ence of  negligence  arises.  Jackson  v.  Chicago 
&  N.  W,  B.  Co.  81  Iowa,176.  In  Hull  v.  S^acra- 
mento  Valley  B.  Co.,  14  Cal.  888.  the  fact  that 
fire  was  communicated  to  plaintiff's  grain  from 
defend«int's  engine,  with  proof  that  this  result 
was  not  probable  from  the  ordinary  working 
of  the  engine,  was  held  suflicient  prima  facie 
proof  of  negligence  to  carry  the  rase  to  the 
jury.  Henry  v.  Southern  Pac.  B,  Co.  50  Cal. 
176;  Ellisy  Portsmouth  dt  B.B. Go.  24  N.C.140; 
HerHng  v.  Wilmington  d  B.B.  Co.  82  N.C.  402. 
In  Euiett  V.  Philadelphia  dB.B.  Co.  23  Pa. 
878,  it  was  shown  that  the  weather  was  very 
dry  and  windy,  the  wind  blowing  strong  across 
the  road  towards  plaintiff's  house,  which  was 
77  feet  from  the  railroad  track.  Sparks  were 
seen  flying  from  the  engine  to  the  distance  of 
more  than  50  yards,  and  farms  and  fields  were 
set  on  fire  about  the  same  time,  and  at  consider- 
able distance  from  the  road :  the  defendant's  evi- 
dence showing  that  the  engines  were  in  cood 
order,  and  Si  provided  with  good  spark 
catchers;  that  they  flew  most  when  the  door 
was  open,  and  the  fire  stirred,  and  considerably 
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in  tiring  up.  The  lower  court  directed  a  ver- 
dict for  defendant,  but  it  was  revei9«d  on  ap- 
peal, where  it  was  bdd  that  the  questioo  of 
defendant's  negligence  was  one  for  the  jury  to 
decide.  Gagg  y.  Vetter,  41  Ind.  228, 18  Am. 
Rep.  822;  Pennsylvania  R  Co,  ▼.  Hope,  80  Fa. 
378, 21  Am.  Rep.  100. 

The  testimony  in  behalf  of  the  plaintiff 
shows  an  extraordinary  escape  of  sparks,  both 
in  quantity  and  size.  The  witnesses  who  tes- 
tify to  this  are  numerous;  and  the  terms  in 
which  they  describe  them  cannot  fail  to  ira- 

SresH  any  one.  if  the  facts  were  as  represented 
y  them,  that  the  emission  of  sparks  was  in  all 
respects  far  in  excess  of  anything  likely  to 
occur  in  the  ordinary  operation  of  a  loco- 
motiye  duly  supplied  with  modem  appliances 
approved  by  the  test  of  use,  and  properly 
managed  by  competent  operatives.  This 
testimony  was  of  itself,  to  say  no  more 
now.  sufficient  to  raise  a  presumption  of 
nej^ligcnce  upon  the  part  of  the  defendant, 
and  throw  the  burden  of  proof  of  care 
upon  it.  The  railroad  company  does  not 
present  any  affirmative  testimony  that  sparks 
were  not  emitted  as  asserted  by  the  witnesses 
of  plaintiff,  but  its  main  relinnce  on  this  point 
If  OIL  the  evidence  that  the  engine  was  in  good 
eondition,  supplied  with  proper  appliances, 
aad  properly  managed.  In  considering  this 
peiBt,  we  shall  assume  that  the  testimony  of 
defendant's  witnesses  is  to  the  effect  that'  the 
eagine  was  perfect  in  all  its  parts  and  appli- 
tftces,  and  its  management  unequaled;  yet, 
aftei'  doing  this,  the  law  govemio?  the  case 
will  not  permit  as  to  disturb  the  finding  of  the 
Jury  in  so  far  as  it  imputes  negligence  to  the 
defendant. 

In  Bruiberg  v.  MHwa/ukee,  L.8,  AW.  B.  Co,, 
65  Wis.  106,  the  issue  was  whether  the  fire 
which  destroyed  plaintiff's  bam  was  caused  by 
the  negligence  of  the  railway  company.  The 
defendant's  evidence  was  that  the  engine  was 
perfect  in  all  respects,  and  supplied  with  all 
suitable  appliances  for  preventing  the  escape 
of  sparks,  and  ran  In  a  careful  manner,  and 
that  the  spark-arrester  and  fire-box  were  both 
closed,  so  that  no  dangerous  sparks  or  fire 
could  escape;  and  the  testimony  of  the  plain- 
tiff was  not  only  that  the  bam  was  found  on 
hre  after  the  engine  passed,  but  that  when 
passing  it  the  engine  was  emitting  sparks  in 
areat  numbers,  and  coals  an  incn  or  more 
long;  that  some  of  these  struck  the  barn,  and 
some  went  under  It;  that  coals  of  a  similar 
size  were  seen  immediately  after  on  the  track 
and  beside  the  track  in  the  immediate  vicinity 
of  the  barn,  and  that  several  stumps,  a  short 
distance  from  the  barn  and  near  tne  track, 
were  also  found  on  fire  soon  after;  and  the 
officers  of  the  company  testified  that,  if  the 
engine  had  been  properly  run  and  cared  for,  no 
coals  of  the  size  described  could  have  escaped. 
The  jury  found  for  the  plaintiff,  and  the  judg- 
ment was  affirmed  od  an  appeal  taken  by  the 
railroad  company.  Alluding  to  the  testimony 
in  behalf  of  the  plaintiff  as  to  the  large  coals 
and  cinders,  and  their  being  carried  by  the 
wind  to  and  under  the  bam,  and  that  the  barn 
wrtH  on  fire  a  few  minutes  after  the  train  had 
ptijtscd,  it  is  said  in  the  opinion  that  there  cer- 
tainly was  evidence  to  go  to  the  jury,  not  only 
as  to  whether  the  fire  was  commuuicated  to 
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the  bam,  but  also  whether  the  engine  was 
properly  managed  and  run  at  the  time,  though 
it  be  admitied  that  the  evidence  on  the  part  of 
the  company  was  conclusive  that  the  engine 
was  properly  constructed  and  furnished  with 
the  most  approved  appliances  for  preventing 
the  escape  of  sparks,  coals,  and  cinders;  that,  ix 
the  engine  was  properly  constructed  and  han- 
dled, it  would  not  and  could  not  haye  emitted 
coals  and  cinders  of  the  size  indicated,  and 
therefore  it  became  a  question  of  veracity  be- 
tween plaintiff's  witnesses  and  those  of  defend- 
ant, and  this  question  was  one  which  had  to 
be  determined  by  the  jury,  and  which  the 
court  could  not  determine.  Referring  to  the 
cases  of  Sj'atUding  v.  Chicago  db  If.  W.  R.  Co., 
38  Wis.  682,  and  Read  v.  Mone,  84  Wis.  315 
(the  former  of  which  is  relied  on  by  the  appel- 
lant before  us),  it  is  further  said:  "Had  the 
plaintiff's  proofs  gone  no  further  than  to  show 
that  sparks  escaped  from  the  engine  and  were 
carried  by  the  wind  as  indicated,  without 
showing  the  escape  of  coals  and  cinders  of  an 
unusual  size,  the  proof  offered  by  the  defend- 
ant might  have  oeen  sufficient  to  rebut  the 
presumption  of  negligence  on  the  part  of  the 
emploves  arising  from  the  fact  that  such  sparks 
iffuited  the  bam,  and  put  the  case  within 
the  rulings  of  the  two  cases  referred  to."  la 
AtcMwn,  T.  d  8,  F,  R.  Co,  y.  Bales,  16  Kan. 
252,  the  defendant's  proof  was  that  the  engine 
was  of  the  first  class,  in  good  order  and  condi- 
tion, and  operated  by  a  careful  and  skillful 
engineer,  to  the  best  of  his  knowledge  and 
ability;  and  the  plaintiff  proved  that  the  same 
engine,  on  the  day  of  the  alleged  fire,  caused  a 
large  number  of  flres,~a  dozen  or  more, — but 
that  other  engines  operated  over  the  same  track 
on  the  same  day,  and  before  and  since,  did 
not  produce  any  such  results.  "  Now,"  says 
the  opinion,  "it  would  seem  to  us  that  such 
evidence  would  lead  irresistibly  to  the  conclu- 
sion that  there  was  negligence  somewhere. 
Of  course  it  would  not  locate  the  negligence, 
or  show  whether  the  fault  was  with  the  eoffine 
or  the  engineer.  .  .  .  Now,  when  the  Jury 
found  that  the  eneine  was  good  and  in  proper 
condition,  then  tl^ey  had  to  weigh  the  fore- 
going circumstantial  evidence  with  the  direct 
testimony  of  the  engineer,  who  testified  that 
he  managed  the  engine  skillfully  and  care- 
fully. If  they  believed  from  all  the  circum- 
stances of  the  case  that  the  testimony  of  the 
engineer  was  whoUv  unworihy  of  belief,  they 
had  the  undoubted  right  to  so  find,  and  en- 
entirely  disregard  it,  and  to  say  that  the  cir- 
cumstantial evidence  of  the  plaintiff  tending  to 
prove  negligence  Immeasurably  outweighed  the 
direct  and  positive  testimony  of  the  defendant 
declaring  there  was  no  negligence.  The  court 
could  not  weigh  the  evidence."  In  Philadel- 
phia db  B.  R.  Go.  y.  Bciiultz,  98  Pa.  841,  there 
was  testimony  that  the  engine  was  furnished 
with  an  approved  spark-arrester,  and  was  ex- 
amined on  the  day  of  the  fire,  when  it  waa 
found  to  be  in  good  condition,  and  that  it  so 
continued  for  months  afterwards.  "Unfortu- 
nately for  the  defendant,"  says  the  court,  "  the 
plaintiff  fumishes  abundant  proof  that  the 
engine  in  question  either  was  not  furnished 
with  the  necessary  spark-arresting  appliances, 
or,  if  so,  they  had  been  tampered  with  by  the 
persons  in  charge  of  the  same.    On  any  other 
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theory  it  is  unaccountable  that  this  locomotive 
alone,  of  all  run  on  the  road,  should  bave  fired 
the  country  through  wbich  it  passed  almost 
daily  for  the  period  of  two  weeks,  and  Ibat  it 
fihoald  bave  become  so  notorious  in  this  respect 
tbat,  as  one  of  the  witnesses  says,  'We  watched 
for  tbat  train  every  day,  so  that  we  migbt  be 
ready  to  put  out  fires.'  Moreover,  two  of 
plaiD tiff's  witnesses  say  tbat  Ibis  engine  tbrew 
out  sparks  as  large  as  a  hickory  nut:  and  tbere 
is  the  further  significant  testimony  that  shortly 
after  the  Schultz  fire  this  locomotive  ceased  to 
be  dangerous;  or,  as  one  of  the  witnesses  said, 
'After  this  we  had  a  rest.' "  See  also  St.  Lovii, 
A.  A  T,  H,  R.  Co.  V.  Qilham,  89  III.  455; 
WOb  T.  Rome,  W,  d  0.  R.  Go,  49  N.  Y.  420, 
10  Am.  Rep.  389;  Philadelphia  A  R  R  Co,  v. 
ffendnekson,  80  Pa.  182,  21  Am.  Rep.  97; 
lUinoii  Cent.  R.  Co.  v.  McClelland,  42  111.  365; 
Suyett  Y.  Philadelphia  i&RRCo.2SP&.  878. 

The  application  of  these  authorities  to  the 
testimony  of  the  case  before  us  is  patent.  An 
inspection  of  the  piece  of  the  netting  in  evidence, 
with  meshes  one  eighth  of  an  inch  square,  is, 
to  say  nothing  of  the  testimony  of  the  engineer 
and  foreman  boilermaker,  enough  to  satisfy 
any  one  that  the  larger  coals  could  not  have 
passed  through  the  arrester  if  the  door  bad 
been  kept  closed  or  the  arrester  in  proper  con- 
dition. This  impossibility  rendered  the  testi- 
mony of  the  plaintiff's  witnesses  and  that  in 
behalf  of  the  defendant  on  the  subject  of  the 
engine's  having  a  spark  arrester,  or,  admitting 
tbat  it  had  one,  of  its  proper  management,  and 
hence,  on  the  issue  of  negli^nce  Tel  non,  abso- 
lutely irreconcilable;  and  it  made  a  question 
of  credibility  of  witnesses,  the  decision  of 
wbich  the  law  remitted  to  the  jury,  who  bave 
settled  it  in  favor  of  the  plaintiff;  and,  under 
the  jurisprudence  governing  us,  this  court  can- 
not interfere,  whatever  may  be  its  view  as  to 
the  correctness  of  their  judgment.  There  is 
nothing  in  any  case  cited  by  the  appellant  that 
is  inconsistent  with  these  conclusions. 

It  is  ur^ed,  under  this  head,  that  certain 
charges  given  to  the  jury  were  erroneous. 
These  are  the  Sd,  14th,  19th,  20th.  22d  and  23d. 
The  objection  urged  against  the  20th  *charge 
is,  it  affirma  that  the  defendants  were  required 
to  exercise  the  "utmost  care"  under  the  cir- 
cumstances indicated  in  the  charge.  The  au- 
thorities relied  upon  in  support  of  the  objec- 
tion are:  Whart.  Neg.  §  869;  Frankford  £  B. 
Tump.  Co.  V.  Philadelphia  d  T.  R.  Co.  54  Pa. 
345:  Michigan  Cent  R.  Co.  v.  Anderson,  20 
Micb.  244;  Rangae  Pde.  R.  Co.  v.  Butte,  7 
Kan.  S06.    The  first  of  these  authorities,  as 


far  as  applicable,  calls  for  "the  diligence  good 
speciallfitB  in  this  department  are  accustomed 
to  exercise,"  and  for  the  exercise  of  "every 
precaution  ...  to  prevent  injury."  In  the 
Pennsylvania  case  the  plaintiff's  bridge  bad 
been  constructed  long  before  the  railroad,  and 
was  destroyed  by  fire  set  out  by  the  locomotive 
of  a  passing  train.  The  track  was  about  150 
feet  from  one  end  of  the  bridge  and  800  feet 
from  the  other;  and  the  nearest  depot  stood 
about  400  yards  from  the  bridge.  The  plain- 
tiff's contention  wa?,  in  so  far  as  the  case  need 
be  noticed  now,  tbat  the  station  should  not 
bave  been  placed  so  near  the  bridge,  and  tbat 
the  bridge  should  not  bave  been  passed  by  the 
locomotive  under  steam.  It  was  shown  by  the 
testimony  that  an  engine  under  ordinary  head- 
way would  run  600  feet  with  the  steam  shut 
off.  but  that  stopping  at  the  station  required 
that  steam  be  put  on  to  run  over  defendant's 
bridge  over  the  same  creek  tbat  plaintiff's 
bridge  spanned.  There  was  no  evidence  as  to 
any  unusual  emission  of  sparks,  either  in 
quantity  or  size.  The  doctrine  of  the  case 
announced,  as  abundantly  supported  by  au- 
thorities adduced  on  both  sides,  is  that,  there 
being  in  the  charter  of  the  company  no  pre- 
scribed limit  of  approach  towards  buildings 
and  bridges,  it  could  locate  its  road  and  station 
on  such  route  and  at  such  points  as  in  the 
judgment  of  the  directors  would  be  beneficial 
to  the  interest  of  the  corporation  and  the  pul>- 
lic;  tbat,  in  the  absence  of  proof  of  a  special 
motive  to  do  injury,  we  must  presume  tbat  the 
location  was  made  for  proper  ends,  and  not  to 
do  injury;  that  the  proximity  of  the  station 
and  of  the  line  of  the  road  to  the  plaintiU's 
bridge  could  not  in  itself  be  considered  a 
ground  of  legal  liability,  but  an  element  only 
in  ascertaining  tbe  degree  of  reasonable  care  to~ 
be  used  under  the  circumstances;  that  the  law, 
in  conferring  the  right  to  use  an  element  of 
danger,  protects  tbe  person  using  it,  except  for 
an  abuse  of  his  privilege,  and  that  in  proper* 
tion  to  the  danger  to  others  will  arise  the 
degree  of  care  and  caution  to  be  used  in  exer* 
cidng  the  privilege;  tbat  great  danger  demands 
higher  vigilance  and  more  efficient  means  to 
secure  sa^ty;  where  the  peril  is  small,  less 
will  suffice;  that  it  is  undoubtedly  the  duty 
of  a  railroad  company  using  such  dangerous 
machines,  fired  by  intense  heat,  and  running 
in  close  proximity  to  our  bouses  and  valuable 
buildings,  to  use  the  utmost  vigilance  and  fore- 
sight to  avoid  injury;  that  ii  is  the  duty  of 
those  using  these  hazardous  agencies  to  control 
them  carefully,  and  adopt  every  known  safe- 


*Tbat  cbaxge  was  as  follows : 

**(2D)  That  the  defendants  are  required  to  ezer- 
dw  the  utmost  care  In  running  through  a  town  or 
Tillage  where  buildings  are  constructed  of  wood, 
tsd  are  situated  so  near  to  their  road  as  to  be  ex- 
posed to  fire  that  may  come  in  large  and  dangerous 
auaotities  from  their  locomotive ;  and  especially  so 
!  at  the  time  the  wind  was  blowing  in  the  direction 
from  the  engine  towards  the  buildingrs.  Under 
nch  ciroumstances  the  defendants  are  bound  to 
eierciae  a  Rreater  deffree  of  care  than  would  be 
required  of  them  when  runninir  trains  in  the  coun- 
try, where  there  is  no  property  near  their  track 
^xDosed  to  fire,  and  for  the  want  of  such  care  fire 
in  larKe,  unusual,  and  dangerous  quantities  is  per- 
mitted to  escape  from  the  smoke-stack  of  their 
eogioe,  and  such  lire  is  communicated,  and  they 
are  consumed,  the  defendants  are  liable  for  the 
damage  sustained  thereby,  unleai  the  neirligence 
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of  the  owners  of  the  building  In  oariuff  for  and 
protecting  their  property  concurred  in  producing 
the  result.  That  the  degree  of  the  care  which  is 
required  of  tbe  defendant  is  to  be  proportioned  to 
the  danger  to  be  apprehended  of  inflicting  injury 
on  the  person  or  property  of  others,  ana  the  de- 
fendant controlJinR  theenrlDe  was  bound  to  exer- 
cise the  utmost  vigilance  while  operating  its  engine 
on  the  streets  of  a  viUaire  lined  with  wooden  build- 
ings :  and  if  from  tbe  faulty  construction  of  tbe 
engine,  or  from  the  want  of  proper  appliances 
upon  it  to  prevent  the  escape  of  sparks  in  large 
and  dangerous  quantities  and  of  unusual  size,  or  If 
from  tbe  failure  to  bave  such  appliances  so  ad- 
justed as  to  prevent  the  escape  or  sparks  in  large 
and  dangerous  quantities  and  of  unusual  size,  or  if 
from  an  unskillful  management  of  the  engine,  or 
from  want  oi  such  core,  the  property  of  the  plaln- 
tifr  is  destroyed,  the  defendant  is  liable.**    [Uep.l 
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guard,  and  to  avail  themselves  from  time  to 
time  of  every  approved  inveDtioa  to  lessen 
their  danji^er  to  others;  that  questions  of  skill, 
vij^ilance,  care  and  proper  management  in  any 
business  are  necessarily  questions  of  fact,  de- 
pending upon  the  circumstances  of  each  case, 
and  are  to  be  referred  to  a  jury;  what  is  care 
in  one  case  may  be  negligence  in  another, 
where  the  danger  is  greater  and  more  care  is 
required;  that,  as  the  degree  of  care  has  no 
legal  standard,  but  is  measured  by  the  facts 
that  arise,  it  is  reasonable  that  such  care  must 
be  required  as  it  is  shown  is  ordinarily  suffi- 
cient, under  similar  circumstances,  to  avoid  the 
danger  and  secure  the  safetv  needed;  and, 
therefore,  that  ordinary  care  is  the  only  rule 
that  can  be  stated  by  a  court;  and  that  which 
is  ordinary  care  in  the  case  of  extraordinary 
danger  would  be  extraordinary  care  in  a  case 
of  ordinary  dan^^er;  and  that  which  would  be 
ordinary  care  in  a  case  of  ordinary  danger 
would  be  less  than  ordinarv  care  in  a  case  of 
extraordinary  danger.  Holding  these  views, 
the  court  saia  it  could  not  controvert  the  prop- 
osition of  the  turnpike  company  that  it  is  the 
duty  of  railroad  companies  to  adopt  the  best 
precautions  against  danger  in  use;  and  it  is  not 
sufficient  for  them  to  exercise  what,  under  cir- 
cumstances of  less  risk,  would  be  ordinary 
care.  It  was  held,  however,  that  the  trial 
judge  had  not  violated  these  principles  in  his 
charges.  The  conclusion  of  the  court  upon 
the  point  was  that  to  hold  it  improper  to  stop 
at  the  station,  and  that  steam  must  be  shut  off 
in  passing  by  the  bridge;  would  be  to  abridge 
the  proper  and  ordinary  use  of  the  road;  that 
the  injury  in  the  case  did  not  arise  from  any 
special  act  of  neglif2:enoe,  but  from  a  customair 
and  lawful  use  of  the  road;  that  such  use  would, 
however,  not  justify  stopping  to  blow  off  steam 
through  the  naud- valves  at  a  common  crossing, 
where  many  horses  pass,  or  are  frightened 
by  the  noise,  or  stopping  in  a  high  wind 
opposite  a  new  house  in  the  process  of  build- 
ing, where  the  burning  cinders  and  sparks  are 
carried  through  the  open  door  by  the  wind; 
that  neffligenoo  has  been  defined  to  be  the  ab- 
sence 01  care  according  to  the  circumstances, 
bat  that  it  had  never  been  held  that  steam 
must  be  shut  off  in  passing  even  in  close  prox- 
imity to  dwellings,  though  many  miles  of  rail- 
roaa  run  within  a  few  feet  of  valuable  houses, 
mills  and  manufactories,  and,  indeed,  through 
towns  and  cities. 

The  Michigan  case  is  one  in  which  the  plain- 
tiff's building  was  destroyed  by  fire  communi- 
cated by  sparks  flying  from  defendant's  engine. 
The  lower  court,  says  the  opinion  "  charged 
the  jurv  that  regard  must  be  had  to  the  actual 
state  or  things  at  the  time,  the  force  and  direc- 
tion of  the  wind,  dryness  of  the  weather,  and 
proximity  of  the  building  to  the  railroad;  and 
that  what  might  be  ordinary  care  on  a  still 
and  wet  day  might  not  be  on  a  windy  and  dry 
one,  and  when  near  combustible  matter;  the 
question  still  being  what  care  a  prudent  man 
would  exercise  in  predsely  similar  circum- 
stances." There  had  been  full  testimony  upon 
the  character  of  the  engines  and  stacks,  and 
the  use  of  the  proper  means  to  render  them  as 
secure  as  possible  from  doing  mischief  by  the 
discharge  of  sparks,  and  this  charge  was  inde 
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pendent  of  any  question  as  to  the  quality  and 
character  of  the  equipments  as  suitable  to  be 
used.  This  rule  was  held  to  be  incorrect,  the 
supreme  court  saying  that  railroad  trains  can- 
not deviate  from  their  track,  and  must  make 
schedule  time,  not  only  for  purposes  of  busi- 
ness, but  for  consideration  for  human  life; 
and  that  those  who  establish  themselves  in  the 
neighborhood  of  railroads  must  know  that 
trains  are  expected  to  run  with  reeularity,  and, 
if  there  are  special  risks,  arising  from  no  want 
of  care  in  the  proper  equipment  and  manage- 
ment of  engines  and  trains,  those  risks  are  not 
chargeable  to  the  railroad,  but  are  incidental 
to  the  situation,  and  the  extra  care  they  de- 
mand devolves  upon  the  other  party,  and  the 
consequence  of  his  not  exercising  it  must  fall 
upon  him,  because  the  railroad  is  not  in  fault. 
'The  Kansas  decision  merely  decides  that, 
where  the  fire  escapes  owing  to  high  winds, 
and  no  negligence  or  want  of  care  upon  the 
part  of  the  railroad  company,  the  latter  is  not 
responsible. 

There  is  nothing  in  any  of  these  authorities 
that  requires  us  to  hold  the  use  of  the  word 
''utmost"  to  be  fatal  to  the  charge.  The 
Pennsylvania  court  uses  the  same  expression 
asserted  here  as  being;  objectionable  in  the 
charge.  Nothing  need  be  said  of  the  section 
in  Wharton's  work,  nor  of  the  Kansas  case; 
and  we  think  that  the  meaning  of  the  Michi^n 
decision  is  the  same  as  that  in  Kansas,  which 
is  that,  where  there  is  no  negligence  upon  the 
part  of  the  railroad,  it  is  not  liable  for  dam- 
ages  attributable  solely  to  the  wind,— damaee 
which  the  exercise  of  proper  care  was  unable 
to  avoid.  In  neither  of  them  was  the  loeu$  of 
the  injury  in  a  village  or  town. 

In  Fero  v.  Buffalo  d  S.  Line  R,  Oo„  82  N, 
T.  209,  78  Am.  Dec.  178.  the  chaige  was  that 
less  care  is  required  of  railroad  companies 
while  running  their  trains  in  the  country, 
where  there  is  no  property  near  their  track,  ex- 
posed to  fire,  than  in  a  village,  where  wooden 
buildings  are  situated  so  near  their  road  as  to 
be  exposed  to  fire  from  the  locomotive,  and  at 
a  Ume  when  the  wind  is  blowing  in  a  direction 
from  the  engine  towards  the  ouildings;  and 
that,  under  such  circumstances,  they  are  bound 
to  use  the  utmost  care;  and  if,  from  the  want 
of  such  care,  fire  is  communicated  to  such 
building,  and  they  are  consumed,  the  com- 
pany will  be  liable,  in  the  absence  of  contrib- 
utory negligence  upon  the  part  of  the  owners; 
and  the  ruling  was  affirmed  by  the  court  of 
appeals,  it  observing  that  a  much  higher  de- 
gree of  cai'e,  both  in  respect  to  the  rate  of 
speed,  and  the  watchfulness  to  prevent  casual- 
ties, should  manifestly  be  required  when  trains 
are  passing  throuf^h  or  remaining  stationary  in 
the  streets  of  a  city  or  densely  populated  vil- 
lage; and  that  it  was  not  stretching  th^^  rule 
unduly  to  say  that  under  such  circumstances 
the  railroad  company  is  bound  to  use  the  ut- 
most care  to  guard  against  the  damages  which 
obviously  attend  such  a  condition.  *'  The  sub- 
stance of  the  charge,  without  criticising  its 
terms  with  too  ^reat  nicety.  Is  that  the  care 
must  be  proportioned  to  the  danger  of  acci- 
dents, and  that,  where  there  is  great  danger, 
there  must  be  a  corresponding  degree  of  care." 
See  also  Longdbaugh  v.  Virginia  City  <ft  2,  R, 
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C(>.  9  Ner.  270,  299,  and  (?ran(?  Trunk  R  Co. 
of  Canada  y.  Bichardwn,  91  U.  S.  454,  469, 
470.  23  L.  ed.  856,  861, 862. 

in  view  of  the  New  York  and  Pennsylvania 
cases,  we  do  not  say  and  do  not  thinlc  there 
was  error  in  the  use  of  the  word  "  utmost "  in 
the  twentieth  charge;  and  there  is  nothing  in 
the  authorities  cited  by  appellaot,  or  in  any 
falling  under  our  noUoe,  that  is  inconsistent 
with  this  conclusion.  Moreover,  this  charge 
distinctly  affirms  that  the  degree  of  care  re- 
quired is  to  be  proportioned  to  the  danger  to 
be  apprehended  of  inflicting  injury  to  the  per- 
soD  or  property  of  others,  by  which  we  under- 
stand the  Judge  announced  the  same  doctrine 
as  is  announced  in  the  opinions  in  the  two 
cases  referred  to,  which,  in  other  words,  is  that 
the  degree  of  care  is  to  be  measured  by  or  ac- 
cording to  the  facts  that  arise,  or  in  proportion 
to  the  danger,  and  with  which  rule  the  use  of 
the  word  *' utmost,"  as  defining  the  care  re- 
quired in  a  case  where  circumstances  are  like 
those  existing  in  the  one  at  bar,  is  not  incon- 
sistent. We  fall  now  to  conceive  a  case  likely 
to  occur  in  the  natural  course  of  things  that 
would  call  for  a  higher  degree  of  care  against 
damage  by  fire  than  the  drcumstances  of  the 
one  before  us  called  for. 

In  one  of  these  charges  it  is  said  that  the  en- 
gine must  have  the  *'  most  approved  appli- 
ances" to  prevent  the  escape  of  sparks;  and 
another,  that  a  railroad  company  should  pro- 
vide engines  with  "modem  appliances."  In 
another,  the  twenty-third,  the  view  announced 
is  that  the  engine  must  have  been  supplied 
with  "  a  spark-arrester  of  the  best  mechanical 
invention  and  construction  in  general  use  at 
the  time."  These  charges  were  all  given  at 
the  request  of  the  plaintin.  Instructions  given 
at  the  request  of  the  defendant  are,  in  so  far 
as  they  relate  to  the  character  of  the  appli- 
ances, as  follows:  **  That  it  is  not  negligence 
to  run  an  engine  which  emits  sparks,  provided 
the  company  use  machinery  equipped  with 
such  spark  arresters  and  mechanical  contriv- 
ances as  are  the  best  generally  known  and  in 
use  in  the  country  for  the  prevention  of  the 
escape  of  sparks,  and  that  are  approved  by  ex- 
perienced railroad  operators."  That  the  com- 
pany is  onljr  required  "  to  avail  itself  of  the 
best  mechanical  contrivances  which  had  been 
tested  and  put  in  general  use  at  the  time  of  the 
fire  for  preventing  the  burning  of  the  property 
of  others,  but  it  is  not  required  to  use  every 
possible  contrivance,  although  patented,  and 
recommended  in  scientific  **  discussions; "  and 
that  the  engine  shall  be  supplied  '*  with  a  spark- 
arrester  of  the  best  mechanical  invention  and 
construction  in  general  use  at  the  time,"  or,  as 
in  still  another,  or  fourth,  charge  on  the  sub- 
ject, one  "  of  the  most  approved  style  in  gen- 
eral use." 

The  language  of  the  twenty-third  charge  is 
excepted  to  as  too  stringent.  Of  the  six  au- 
thorities cited  by  counsel  for  appellant  on  this 
point,  we  have  access  to  Whart.  Neg.  §  872; 
Frankford  db  B.  Tump,  Go.  v.  Philadelphia  db 
T.  R  Co.  5i  Pa.  845:  Steinweg  v.  Erie  E.  Co. 
43  N.  Y.  123.  8  Am.  Rep.  673;  Jefferis  v.  Phil- 
adelphia, W.dRROo.S  Houst.  (Del.)  447. 
These  authorities,  taking  them  in  their  order, 
hold,  the  first,  that  a  company  cannot  be  re- 
quired to  use  thtt  "  most  perfect  possible  con- 
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trivanoes  to  prevent  the  escape  of  sparks,"*  and, 
until  the  contrivance  "  has  been  accepted  in 
general  use,  a  company  cannot  be  charged 
with  negligence  in  not  adopting  it;"  the 
second,  that  it  is  the  duty  of  the  company  "  to 
avail  themselves  from  time  to  time  of  every  ap- 
proved invention  to  lessen"  the  danger;  the 
third,  that  it  should  use  any  improvement 
known  to  practical  men,  and  which  has  actu- 
ally been  put  into  practical  use,  but  a  failure 
to  take  every  possible  precaution  which  the 
highest  scientific  skill  might  sugrat,  or  to 
adopt  an  untried  machine  or  mode  of  construc- 
tion, is  not,  of  itself,  negligence;  and  the 
fourth,  that  engines  should  be  supplied  *'  with 
such  spark-catchers  as  were  then  in  general 
use." 

The  charge  excepted  to  considered  alone, 
or  in  connection  with  the  others,  does  not  vio- 
late these  authorities.  The  several  instruc- 
tions set  forth  the  law  correctly  and  in  accord- 
ance with  the  current  of  authority. 

ni.  The  defense  of  contributory  negligence 
is  asserted  in  the  fifth  plea,  and  it  is  attempted 
to  maintain  it  by  evidence  which  tends  to  show 
that  there  was  an  accumulation  of  trash  in  thi 
streets  and  under  the  sidewalk  where  the  fire 
was  set  out,  and  under  the  store  or  building  of 
Lester,  to  which  it  communicated,  and  from 
which  it  spread  to  other  buildings,  including 
those  of  the  plaintiff.  There  is  nothing  in  the 
record  that  connects  the  plaintiff  in  ownership 
or  control  of  the  street  or  sidewalk  where  the 
fire  was  set  out,  or  of  the  Lester  premises,  or 
in  responsibility  of  any  kind  for  their  condi- 
tion; yet  it  is  contended  that,  as  the  owner  or 
keeper  of  the  Lester  premises,  and  the  author- 
ities of  the  town  of  Tavares,  were  negligent, 
and  thereby  they  contributed  to  whatever  in- 
jury they  respectively  may  have  sustained,  and 
could  not  recover  damages  of  the  defendant, 
the  plaintiff  cannot  be  in  a  better  position  than 
they  would  be.  Assuming,  for  argument's 
sake,  that  Lester  and  the  town  authorities 
were  culpably  negligent,  and  that  such  negli- 
gence was  contributory  to  any  injury  thev  may 
have  sustained  by  the  fire,  that  neither  of  them 
could  recover  for  it,  and  that  but  for  their 
negligence  the  fire  would  not  have  communi- 
cated to  plaintiff's  property,  there  is  yet  no 
benefit  to  be  found  for  the  defendant  m  such 
an  assumption.  Lester  and  the  town  author- 
ities are  entire  strangers  to  the  plaintiff;  and 
the  fault  of  a  mere  stranger,  however  much  it 
may  contribute  to  the  injury,  is  no  defense  for 
one  whose  neglifi^ence  is  the  proximate  cause 
of  the  injury.  The  fact  that  Both  the  defend- 
ant and  the  stranger  may  be  liable  to  the  plain- 
tiff is  not  a  defense  for  either.  Cooley,  Torts, 
684;  8hearm.  &  Kedf.  Neg.  §§61,  65, 66;  Small 
V.  Chicago,  B,  1.  A  P,  S.  Co.  55  Iowa,  582; 
I^orth  Pennsylvania  B.  Co.  v.  Mahoney,  57  Pa. 
187;  Eaton  v.  Boeion  dbL,B.  Co,  11  Allen,  5C0, 
87  Am.  Dec  780;  Lane  v.  Atlantic  Wwks,  107 
Mass.  104;  Martin  v,  N&rih  Star  Iron-Works, 
81  Minn.  407;  Hunt  v.  Missouri  B.  Co,  14  Mo. 
App.  160;  Atkinson  v.  Goodrich  Transp,  Co.  6 ) 
Wis.  141,  50  Anii  Rep.  852;  Paulmier  v.  EU 
B.  Co.  84  N.  J.  L.  151;  Lake  v.  MiUiken.  62 
Me.  240,  16  Am.  Rep.  456:  SuUivan  v  'PhiU- 
delphia  d  B,  R  Co.  dO  Pa.  234;  Sheridan  v. 
Brooklyn  City  d^ N.  B.  Co.  86  N.  Y.  89;  \\eb' 
ster  y.  Hudson  Biver  B,  Co,  ^  N.  Y    260; 
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AreUe  F.  Ins.  Co,  v.  Au%Un,  69  N.  Y.  470,  80 
Am.  Rep.  221. 

'X  he  charges  of  the  judge  to  the  Juiy  on  this 
point  are  complaiDed  of  as  excIudiDg  entirely 
from  the  latter  the  consideration  of  the  evi- 
dence showing  the  condition  of  the  streets  and 
«idewalk;  that  it  was  a  question  for  the  jury  to 
-say  whether  this  condition  of  the  streets  con- 
•ctituted  contributory  negligence:  but  the  court 
•determined  this  question  itself,  by  deciding 
that  DO  act  or  omi^on  of  that  kind  constituted 
contributory  negligence.  The  charges  on  this 
particular  point,  to  which  appellant  has  ob- 
jected, are  the  sixth,  given  at  plaintiff*s  re- 
quest, and  the  fourth,  given  by  the  judge  of 
his  own  motion. 

These  charges  are  as  follows:  "  (6)  That  the 

J>laintiff  is  not  charged  with  the  duty  of  keep- 
ng  the  streets  or  the  sidewalks  of  the  town  in 
^od  condition  or  free  from  trash;  that  the  fact 
that  there  was  trash  in  the  streets  or  under  the 
«idewalk8,  or  that  the  sidewalks  were  made  of 
inflammable  material,  does  not  constitute  con- 
tributory negligence,  so  as  to  prevent  plaintiff 
from  recovering;  that  contributory  nej^ligence 
to  prevent  recovery  must  be  some  omission  of 
duty  which  the  plaintiff  was  compelled  to  per- 
form, or  some  act  by  him  concurring  in  the 
destruction  of  his  property;  that  the  owner  of 
property  is  not  compelled  to  keep  his  i>roperty 
In  such  a  condition  as  to  guaid  against  the 
segligence  of  a  railroad  company." 

*'  (4)  The  contributory  negligence  of  the 
plaintiff,  in  order  to  defeat  a  recovery,  must 
oe  such  as  contributed  as  a  proximate  cause  to 
the  occurrence  from  which  the  damage  arose; 
and  it  must  be  the  necrligence  of  the  plaintiff, 
bis  asents,  servants,  or  employes,  and  not  that 
of  tinrd  persons;  and  the  burden  is  on  the  de- 
fendant to  prove  it,  unless  disclosed  by  plain- 
tiff's testimony." 

**(15}  That  to  charge  the  plaintiff  with  con- 
trihutorjjT  negligence  defendant  must  show  by 
affirmative  tesiimony  that  the  plaintiff  did 
something,  or  failed  to  do  something,  which  it 
was  the  duty  of  the  plaintiff  to  do  or  not  to  do, 
that  concurred  in  causing  the  fire  or  the  spread 
of  the  fire  to  plaintiff's  property,  and  which 
tended  to  produce  the  destruction  thereof,  and 
that  the  burden  of  proofs  is  on  the  defendant 
to  show  such  contributory  negligence." 

These  charges,  considered  as  bearing  upon 
the  negligence  of  the  town  authorities  and 
Lester,  are,  in  the  light  of  the  testimony, 
which  fails  entirely  to  show  any  privity  or 
responsibility  of  plaintiff  with  or  on  account 
of  either  of  them,  entirely  in  consonance  with 
the  law  as  we  find  it  written  in  the  books. 
Had  the  judge  submitted  to  the  judgment  of 
the  jury  the  question  as  to  whether  the  con- 
tribute ry  negligence  of  a  stranger  is  a  defense 
to  plai"! tiff's  action  against  a  negligent  defend- 
ant, he  would  have  grievously  renounced,  for 
the  time,  his  own  proper  function  of  instruct- 
ing the  jury  as  to  the  law  of  the  case,  and 
made  them,  instead  of  the  court,  judges  of  the 
law. 

There  is  nothing  in  the  authorities  cited  by 
appellant — Pierce,  Rail  roads,  434;  Coates  Y.Mia- 
9our<,  K  &  T.  R.  Co,  61  Mo.  38;  Ohio  dbM.R. 
Co,  V.  Shanrfeit,  47  111.  497;  Chicago  db  N,  W.  R, 
Co,  y.  Bimonaon,  64  111.  604,  6  Am.  Hep.  165; 
Murphy  y.  Chicago  db  N.   W.  R,  Co.  46  Wis. 

17  L.  R.  A. 


222;  Kciee  y.  Cfiicago  dt  N.  W.  R,  Co,  80 
Iowa,  78,  6  Am.  Rep.  643;  Kanuu  Pac  R,  Co, 
V.  Brady,  17  Kan.  380— that  in  any  way  con- 
flicts, on  this  point,  with  those  we  have  given 
above.  Counsel  have  overlooked  the  distinc- 
tion made  by  the  law  between  the  negligence 
of  the  plaintiff  and  that  of  a  stranger  to  him. 

That  the  plaintiff  was  not  bound  to  keep 
guard  against  the  negligence  of  the  defendant, 
but  has  the  right  to  enjoy  his  property  in  the 
ordinary  manner,  and  that,  while  he  is  charged 
with  the  duty  of  saving  his  property  from 
destruction,  if  it  can  be  saved,  he  is  under  no 
obligation  to  stand  guard  over  it,  continuously 
watching  it,  to  protect  it  from  the  negligence 
of  the  defendant,  is  a  proposition  of  law  too 
clearly  correct  to  admit  of  any  controversy, 
and  nothing  in  the  authorities  cited  by  appel- 
lant question  it:  and  the  same  is  true  of  the 
charge  that  the  fact  that  the  plaintiff's  prop- 
erty was  exposed  to  the  reach  of  sparks  of  a 
locomotive  engine  is  no  defense  to  an  action  of 
this  kind,  ana  the  plaintiff  has  the  right  to 
construct  his  buildings  on  any  part  of  his 
property,  and  to  enjoy  the  same  without  ren- 
dering himself  liable  to  the  negligence  of  the 
defendant. 

There  was  no  error  in  the  fifteenth  charge. 
Louiadlle  di  N.  R,  Co,  y.  Tniestra,  21  Fla. 
700.  Neither  the  plaintiff's  nor  the  defend- 
ant's evidence  shows  any  contributory  negli- 
gence. 

IV.  The  appellant  also  assigns  as  error  the 
refusal  of  the  judge  to  give  the  following 
charges,  requested  by  it:  "That,  if  the  jury 
belieye  from  the  evidence  that  at  the  time  of 
the  fire  plaintiff's  property,  or  any  part  of  it, 
was  in  the  possession  of  a  lessee  or  tenant  of 
the  plaintiff,  and  that,  by  the  exercise  of  the 
ordinary  prudence  and  care  under  the  circum- 
stances then  existing,  the  said  lessee  or  tenant 
might  have  saved  or  preserved  from  destruc- 
tion the  property  of  the  plaintiff,  or  any  part 
of  it,  then  the  plaintiff  cannot  recover  dam- 
ages for  the  destruction  of  the  property,  or 
that  part  of  it  which  might  have  been  saved , 
even  though  the  defendant  were  guilty  of 
negligence  in  setting  out  the  fire  which  caused 
the  destruction  of  the  plaintiff's  propertjj^." 

"That,  if  the  jury  believe  from  the  evidence 
that  at  the  time  of  the  fire  the  property  of  the 
plaintiff,  or  any  part  of  it,  was  In  the  hands  of 
a  tenant  or  a  lessee  of  the  plaintiff,  the  rela- 
tion of  such  tenant  or  lessee  to  the  property  is 
such  as  to  require  him  to  take  reasonable  care 
to  prevent  damage  and  loss  of  said  property; 
ana  if  they  believe  from  the  evidence  that  the 
property  of  the  plaintiff,  or  any  part  of  it,  at 
the  time  it  was  destroyed,  was  in  the  posses- 
sion or  control  of  said  lessee  or  tenant,  and 
that  he  failed  or  neglected  to  save  said  prop- 
erty, or  any  part  of  it,  from  destruction, 
which  he  could  have  done  by  reasonable  care 
and  diligence, — then  the  plaintiff  cannot  re- 
cover from  the  defendant  for  that  part  of  the 
property  destroyed  in  consequence  of  said 
failure  or  neglect." 

Contributory  negligence,  as  it  is  defined  by 
the  books,  must  emanate  from  the  plaintiff  or 
from  some  person  for  whose  act  he  is  respon- 
sible. Shearm.  <&  Redf.  Neg.  §  61.  In  the 
case  of  Bartktt  v.  Boston  Gas- Light  Co.,  117 
Mass.  533,  19  Am.  Rep.  42,  cited  by  appellant^ 
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it  wM  t  »»lil  til  at  the  owner  of  a  house  could 
Dot  iiinliiinin  an  action  against  a  gas-light 
company  for  an  injury  to  his  reversionary 
intercBt,  caused  by  the  negligence  of  the  com- 
pnny  in  permitting  gas  to  escape  into  the 
bouse,  if  the  immediate  cause  of  the  injury 
was  the  explosion  of  the  gas  by  the  negligence 
of  the  tenant  in  p'  ssession  of  the  house.  The 
tenant  having  smelled  gas  during  the  night, 
went  into  the  basement  with  a  li&rhted  candle, 
tnd  the  gas  ignited  from  the  candle  flame,  and 
an  explosion  took  place.  The  explosion  would 
not  have  occurred  but  for  this  reckless  or 
negligent  conduct  of  the  tenant,  and  the  con- 
clusion of  the  court  as  to  the  absence  of  right 
of  tbe  plaintiff  to  recover  was  held  to  rest,  not 
upon  tbe  ground  of  any  personal  relation  of 
agency  between  the  landlord  and  his  tenant, 
but  upon  the  relation  of  the  latter  to  the  prop- 
erty, as  having  the  present  control  and  charge 
of  it,  and  therefore  being  the  one  upon  whom 
devolved  the  duty  to  take  reasonable  care  to 
prevent  damage. 

We  are  not  prepared  to  say  that  the  charges 
requested  would  not  have  been  proper  if  there 
was  testimony  in  the  record  to  support  them. 
But  if  they  would  be  proper  under  the  circum- 
stances stated,  we  find  that  the  only  afl9rmative 
testimony  directed  to  the  conduct  of  the  lessee 
of  the  hotel  shows  that  he  did  endeavor  to 
save,  and  actually  did  save,  some  of  the  per- 
sonal property  in  the  hotel.  Not  only  can  it 
not  be  said  that  he  was  negligent  in  not  saving 
other  personal  property  than  that  which  was 
actually  saved,  but  there  is  not  in  the  record 
sufficient  testimony  to  have  enabled  a  jury  to 
•ay  that  any  particular  property  destroyed 
could  have  heen  saved  by  him.  The  testimony 
should  at  least  go  to  the  extent  of  identifving 
the  property  which  might  have  been  saved  by 
the  exercise  of  proper  diligence  or  care,  so  as 
to  enable  the  jury  to  fix  the  amount  of  reduc- 
tion of  damages  on  account  of  such  negligence. 
8t,  Louis,  L  If,  <fe  8.  B.  Co.  v.  Hec/it,  88  Ark. 
857;  Toledo,  P,  df  W.  R.  Co.  v.  Pindar,  58  111. 
447,  5  Am.  Rep.  *  57;  C/ncago  <&  A.  R.  Co,  v. 
Penneil,  94  111.  448;  BartleU  v.  Boston  Gas- 
Light  Co,  117  Mass.  538, 19  Am.  Rep.  421;  2 
Rorer,  Railroads, 798;  Taylor,  Land.  &  T.^  196. 
The  rejection  of  the  charges,  assuming  them 
to  announce  correct  abstract  propositions  of 
law,  was  immaterial  to  the  defendant,  con- 
sidering the  testimony  before  us.  Whether 
there  should  be  a  plea  setting  up  the  negligence 
of  the  lessee  is  a  question  which  suggests  it- 
self, but  is  not  material  to  be  passed  on. 

What  has  been  said  covers  also  that  part  of 
the  fifteenth  charge  bearing  on  the  same  point. 

Y.  Appellant's  counsel  insist  "that  the 
questions  propounded  to  the  witnesses  A.  N. 
Lester,  J.  S.  Erman  et  al.,  by  plaintiff,  as  ap- 
pears from  the  8th  to  the  102d  ground,  in- 
clusive, of  the  assignment  of  errors,  were 
leading,  and  sought  to  elicit  testimony  which 
was  incompetent  and  irrelevant,  and  that  the 
court  erred  in  overruling  defendant's  objection 
thereto; "  and  they  say  ''these  objections  are 
manifest  on  the  face  of  the  questions,"  and 
they  "submit  them  without  argument."  There 
are  147  assignments  of  error,  of  which  a  half 
dozen  are  expressly  abandoned  in  this  court. 
We  have  perceived  no  such  infractions  of  the 
rules  invoked  as  call  upon  an  appellate  court 
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for  interference,  and  we  feel  that  counsel 
would  have  pointed  out  the  same  if  they  had 
detected  them. 

The  authorities  hold  that,  where  it  is  shown, 
as  it  is  in  this  case,  that  the  fatal  fire  has  been 
set  out  from  a  designated  engine,  it  is  admis- 
sible to  introduce  evidence  of  other  fires  previ- 
ously set  out  by  the  same  engine,  but  not  by 
any  other  engine  of  tbe  defendant  company. 
Ireland  v.  Cineinnati,  W.  dh  M,  H,  Co,  79 
Mich.  168;  Coale  v.  Hannibal  di  St,  J,  B.  Co. 
60  Mo.  227;  Brighthope  B.  Co.  v.  Rogers,  76  Va. 
448;  Gibbons  v.  Wisconsin  Valley  R,  Co.  58  Wis. 
836;  Slossen  v.  Burlington,  C,  R,  &  N.  R,  Co.  60 
Iowa,  215;  Lanning  v.  Chicago,  B,  dt  Q.  R,  Co, 
68  Iowa,  502;  Baltimore  d  S,  R,  Co,  y.  Wood- 
ruf,  4  Md.  242  258,  264,  59  Am.  Dec.  72. 
Former  fires  by  the  same  engine  are  admissible 
as  evidence  tending  to  prove  its  defective  con- 
dition or  construction,  or  improper  manage- 
ment, and  those  put  out  by  other  engines  aro 
excluded  because  they*are  matters  collateral  to 
the  issue,  and  not  evidence  of  the  imperfect 
condition  or  bad  management  of  the  particular 
locomotive.  It  is  objected  that  evidence  viola^ 
tive  of  this  principle  was  introduced,  against 
the  objection  of  defendant.  It  does  not  appear 
that  the  testimony  of  Lester  was  objected  to  on 
this  ground,  or  that  that  of  York  did  not  relate 
to  the  locomotive  referred  to  in  the  declara- 
tion; on  the  contrary,  it  seems  otherwise.  The 
same  is  true  of  that  part  of  the  direct  testimony 
of  Erman  so  objected  to.  On  the  cross-exam- 
ination he  was  asked  ;what  engine  it  was  he 
saw  throwing  sparks  "around  the  opera- 
house,"  and  said  he  thought-  it  was  one  num- 
bered 18,  which,  we  may  remark,  is  a  different 
number  from  that  giyen  by  the  witnesses  to 
the  engine  which  set  out  the  fire  on  the  morn- 
ing of  April  9,  1888.  There  does  not  appear, 
however,  to  have  been  any  motion  by  defend- 
ant to  strike  out  the  direct  testimony  alluded 
to,  and  there  is  consequently  nothing  to  found 
an  assignment  of  error  upon.  Bill  v.  Reese,  47 
Cal.  294,  841;  Baltimore  &  0,  R.  Co,  v.  Ship- 
ley, 89  Md.  251. 

YI.  Upon  the  questions  of  proximate  and 
intervening  cause  the  court  gave  the  jury  the 
following  instructions,  (numbered  here  as  in 
the  record,)  at  the  request  of  plaintiff:  "(3)  *  .  .  . 
That  it  is  for  the  jury  to  decide  whether  the 
burning  of  the  plaintiff's  property  was  the 
direct  consequence  of  fire  caused  by  sparks 
from  defendant's  engine;  that,  if  the  jury  be- 
lieve the  fire,  where  it  originally  started,  was 
caused  by  sparks  from  the  defendant's  locomo- 
tive, and  that  said  fire  spread,  whether  from 
the  force  of  the  elements  or  the  inflammable 
character  of  tbe  buildings,  and  burned  con- 
tinuously from  building  to  building  to  plain- 
tiff's buildings,  and  destroyed  them,  and  that 
the  plaintiff  either  had  no  power  to  arrest  the 

«The  omitted  clauses  of  the  cbanre  are  as  fol- 
lows; 

'Tbat  the  question  of  negliffenoe  is  one  for 
the  jury  to  determine;  that.  If  the  Jury  believes 
from  the  evidence  that  t^e  property  of  the  plain- 
tiff was  destroyed  by  fire,  and  that  said  fire  was 
the  primp ry  result  of  the  negligence  of  the  de- 
fendant, either  in  not  having  proper  appliances  on 
bis  engine,  or,  if  it  did  have  them,  in  not  having 
them  BO  adjusted  as  to  prevent  the  escape  of  the 
sparks  in  unusually  large  quantities,  calculated  to 
ignite  combustible  material,  then  the  defendant  is 
l&ble  to  the  plaintiff.'*   [Bep.] 
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flames,  or  was  not  present,  and  coDsequently 
could  not  do  anything  towards  arresting  the 
flames,  the  Jury  have  the  right  to  conclude 
that  the  Are  set  by  the  defendant's  engine  was 
the  proximate  cause  of  the  destruction  of  the 
plaintiff's  property."  This  charge  is  assigned 
as  the  lOStb  error. 

"(6)  That,  if  the  Jury  believe  from  the  evi- 
dence that  the  sparks  from  the  defendant's 
engine  caused  the  Are,  and  that  the  spread  of 
the  said  fire  could  not  have  been  arrested,  or 
was  not  occasioned  by  any  new  or  intervening 
force,  it  does  not  matter  whether  the  buildings 
belonging  to  the  plaintiff  that  were  destroyed 
were  the  first  or  the  tenth.  The  original  fire 
must  be  regarded  as  the  proximate  cause  of 
the  burning  of  the  buildings."  This  charge  is 
assigned  as  the  106th  error. 

Second  instruction  given  by  the  court  on  its 
own  motion :  "Proximate  cause  is  what  leads  to 
and  might  be  expected  directly  to  produce  the 
injury;  that  is,  such  a»cause  as  naturally  sug- 
ffests  Itself  to  the  mind  of  a  prudent  man  as  like- 
ly to  cause  the  accident  whicn  produces  the  dam- 
age. "    This  charge  is  the  ISM  error  assigned. 

Third  charge  by  the  court:  '*To  entitle 
plaintiff  to  recover,  the  defendant's  negligence 
must  be  the  proximate  cause  of  the  accident 
which  produces  the  damage  without  inter- 
vening carelessness  on  the  part  of  the  plaintiff, 
in  which  event  he  would  become  the  author  of 
his  own  misfortune,  unless,  by  ordinary  care,, 
he  could  not  have  avoided  the  consequences  of 
defendant's  negligence."  This  charge  consti- 
tutes the  18dd  error  assigned. 

The  fifteenth  instruction  requested  by  the 
defendant  on  the  subject  was  also  given,  as 
follows:  "The  court  instructs  the  jury  that 
the  immediate  or  proximate  cause  of  an  injury 
is  that  which  immediately  produces  it  as  its 
natural  consequence." 

Upon  the  same  questions  the  court  belcfw  re- 
fused to  give  the  following  instructions,  num- 
bered as  in  the  record,  requested  by  the  de- 
fendant: 

**(16)  .The  court  further  charges  the  jury 
that,  should  they  believe  from  the  evidence 
that  the  negligence  of  tbe  defendant  caused 
the  origin  of  the  fire  on  the  9th  day  of 
April,  1888,  in  the  town  of  Tavares,  yet,  if 
they  further  believe  from  the  evidence  that 
the  wrongful  act  or  willful  omission  of  duty 
on  the  part  of  third  parties  intervened,  and 
caused  the  spread  of  the  fiames  beyond  the 
natural  sequence  crowing  out  of  the  first  fire, 
and  thereby  causea  the  fiames  to  consume  the 

{>roperty  of  the  plaintiff,  the  defendant  is  not 
iable  by  reason  of  the  intervention  of  those 
causes.  The  refusal  of  the  court  to  give  this 
instruction  is  assigned  as  the  123d  error. 

"(17)  The  court  further  charges  the  jury 
that,  although  they  may  believe  from  the  evi- 
dence that  the  fire  originated  from  sparks 
emitted  from  the  smoke-stack  of  defendant's 
engine,  and  that,  too,  by  the  negligence  of  the 
deiendant,  yet,  if  they  further  believe  from 
the  evidence  that  some  new  intervening  force 
or  agency  carried  the  fire  from  where  it 
was  first  started,  beyond  its  natural  or  proxi- 
mate sequence,  to  the  property  of  the  plaintiff, 
whereby  it  was  destroyed,  defendant  is  not  lia- 
ble for  the  destruction  of  plaintiff's  property, 
and  the  jury  should  so  find."    The  refusal  of 
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the  court  to  give  this  charge  ts  assigned  as  the 
128d  error. 

"(18)  The  court  further  instrucU  the  Jury 
that,  although  they  may  believe  from  the  evi- 
dence that  the  defendant  negligently  permitted 
sparks  to  escape  from  the  smoke-stack  of  its 
engine  on  the  9th  day  of  April,  1888,  in  the 
town  of  Tavares,  whereby  fire  was  communi- 
cated to  buildings,  and  the  flames  from  which 
were  communicated  to  the  property  of  the 
plaintiff,  which  were  thereby  destroyed,  yet 
if  they  believe  from  the  evidence  that  after  the 
beginning  of  said  fire,  and  before  it  reached 
the  property  of  plaintiff,  a  fresh  wind  of  addi- 
tional force  arose,  and  carried  the  fiames  to 
the  property  of  the  plaintiff,  the  defendant  is 
not  liable  for  such  destruction,  unless  the 
jury  further  believe  from  the  evidence  that 
such  flames  would  have  been  communicated  to 
the  property  of  the  plaintiff  as  a  natural  con- 
sequence of  the  said  first  fire,  and  without  the 
intervention  of  the  said  f(»tse."  The  refusal 
of  the  court  to  give  ti^is  charge  is  assigned  as 
the  124th  error. 

"(14)  The  court  charges  the  lury  that,  al- 
though they  may  believe  that  the  defendant 
was  ^Ity  of  negligence  in  setting  out  flres 
from  Its  engines  in  the  town  of  Tavares  on  the 
9th  day  of  April,  1888,  it  can  only  be  held  lia> 
ble  for  the  immediate  or  proximate,  and  not 
the  remote,  causes  of  the  injury  resulting  there- 
from." The  refusal  of  the  court  to  give  which 
charge  is  assigned  as  the  121st  error. 

Alter  full  consideration  of  the  evidence  as 
to  whether  it  furnishes  any  ground  work  for 
the  suppositions  premised  in  these  four  in- 
structions that  were  asked  and  refused  to  be 
given,  we  are  unable  to  see  that  there  was  error 
in  such  refusal  so  to  give  them.  And  this  for 
two  reasons:  (1)  Because  we  fail  to  discover  in 
the  record  any  modicum  of  evidence,  even, 
that  would  furnish  a  basis  for  the  premises 
supposed  in  the  first  three  of  these  instructiona. 
As  to  the  sixteenth  instruction  above,  that  waa 
asked  and  refused  to  be  g^ven,  the  premise 
upon  which  the  defendant  sought  therein  to 
construct  the  defense  of  intervening  cause  la 
"that,  if  the  Jury  believe  from  the  evidence 
that  the  wrongful  act  or  willful  omission  of 
duty  on  the  part  of  third  parties  intervened, 
and  caused  the  spread  of  the  flames  beyond 
the  natural  sequence  growing  out  of  the  first 
fire,  and  thereby  causedf  the  flames  to  consume 
the  property  of  the  plaintiff,  the  defendant  ia 
not  liable,"  etc.,  we  cannot  find  in  the  record 
even  a  spark  of  evidence  tending  to  prove  that 
any  act  of  commission  or  omission  of  any  third 
party  intervened  and  caused  the  spread  of  the 
flames  beyond  the  natural  sequence  of  the  first 
fire.  So,  also,  do  we  fail  to  find  the  evidence 
in  the  record  upon  which  to  base  the  premise 
of  tlie  seventeenth  instruction  asked  above, 
and  refused  to  be  given.  The  supposed  fact 
premised  therein  is  "that  some  new  interven- 
ing force  or  agency  carried  the  Are  from  where 
it  was  first  started  beyond  its  natural  or  proxi- 
mate sequence  to  plaintiff's  property,  and  de- 
stroyed It,"  etc.  There  is  no  evidence  in  the 
record  out  of  which  this  statement  of  fact 
could  reasonably  have  been  deduced. 

And  so  with  the  eighteenth  instruction 
above,  asked  and  refused  to  be  given.  It  ia 
premised  upon  the  assumption  of  the  fact  that 
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"a  fresh  wind  of  additional  force  arose  and 
carried  the  flames  to  the  property  of  the  plain- 
tiff/' etc.;  but  we  fail  to  see  in  the  record 
proof  from  which  this  assumption  of  fact 
could  reasonable  have  been  deduced  sufficient 
to  predicate  thereon  the  askiuj^  contained  in 
this  eighteenth  iostruction  refused,  even  if  the 
coming  up  of  a  sudden  wind  could  properly 
be  regarded  as  such  an  interyening  agency  as 
could  not  reasonably  have  been  expected.  In 
the  argument  of  the  cause  it  was  contended 
with  great  ingenuity  by  the  counsel  presenting 
this  branch  of  the  defense,  that  there  was 
foundation  for  this  charge  in  that  part  of  the 
evidence  of  the  plaintiff's  witness  W.  S.  Blais- 
del  wherein  he  says  "that  the  smoke  was  ris- 
ing up  straight,  and  the  wind  was  sufficient  to 
dnve  it  a  little  towards  the  east, — the  heavier 
fire;"  the  contention  of  the  argument  being 
that  because  the  smoke  rose  straight  up,  u 
could  be  inferred  therefrom  that  when  the  fire 
first  started  there  was  no  wind  blowing;  but 
this  witness  in  the  same  sentence  savs  that  the 
wind  was  sufficient  to  drive  the  smoKe  and  the 
heavier  fire  a  little  to  the  east.  And  in  an- 
other part  of  his  testimony  this  witness  says: 
"The  wind  was  to  the  southeast,  and  the  wa- 
ter was  pretty  rough,"  (meaning  the  water  of 
a  lake,  on  the  shore  of  which  the  town  of 
Tavares  is  situated.)  And  it  was  further  con- 
tended in  the  argument  that  there  was  food 
for  this  eighteenth  instruction  in  the  following 
piece  of  testimony  of  the  plaintiff's  witness  jl 
M.  Sears:  "My  first  notice  of  the  flames  was 
seeing  them  rush  under  and  between  the  build- 
ings. Then  the  flames  communicated  from 
one  building  to  the  adjoining.  The  wind 
seemed  to  freshen,  if  anything."  The  fact  was 
lost  sight  of  in  the  argument  that  this  same 
witness  in  another  part  of  his  evidence  stated 
that  before  any  of  the  buildings  caught,  while 
he  wiih  another,  were  trampling  out  burning 
coals  of  fire  near  to  and  alonff  the  sidewalk, 
"the  wind  was  blowing  ouite  msh."  We  be- 
lieve it  to  be  a  philosophic  truth,  capable  at 
any  time  of  practical  demonstration,  that  every 
extensive  fire  so  rarities  the  air  within  the 
radius  of  its  heat  as  to  create  a  vacuum,  into 
which  the  denser  surrounding  air  rushes  to 
fill  the  void  so  abhorrent  to  nature.  The  wit- 
ness Sears  does  not  state  whether  the  "seem- 
ing" freshening  of  the  wind,  about  which  he 
speaks,  went  to  any  greater  extent  in  this  in- 
stance than  was  the  natural  consequence  of  so 
larse  a  confiagration.  We  confess  our  ina- 
bility, even  in  the  light  of  the  ingenuity  dis- 
played in  the  argument  of  counsel,  to  see  any- 
thing in  these  detached  parcels  of  evidence 
upon  which  the  assumption  of  fact  in  these 
refused  instructions  can  reasonably  be  predi- 
cated, particularly  when  considered  in  connec- 
tion with  other  parts  of  the  testimony  of  the 
same  witnesses  from  whose  evidence  they  are 
excerpted. 

It  is  well  settled  that  instructions  of  law 
most  be  predicated  upon  some  evidence  that 
has  been  introduced  at  the  trial;  and  that  a  re- 
fusal to  give  instructions  that  are  mere  ab- 
stract propositions,  not  based  on  any  color  of 
evidence  in  the  case,  affords  no  ground  of  ex- 
ception. BandaU  v.  Parramore,  1  Fla.  458; 
Proctor  V.  Hart,  5  Fla.  466;  Judae  v.  Moore, 
9  Fla.  269. 
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Sdcond.  The  other,  or  second,  reason  why 
we  think  there  was  no  error  in  the  refusal  to 
give  the  above  four  instructions  asked  by 
the  defendant  is  that  we  think  the  substance 
of  the  propositions  of  law  contained  therein, 
in  so  far  as  they  were  proper,  are  fully  em- 
braced in  and  covered  by  the  instructions 
above  quoted,  that  were  given  by  the  court. 
The  instructions  given  embrace  the  law  as 
fully  as  was  warranted  bv  the  evidence  in  the 
the  case.  The  fourteenth  refused  instruction 
above  might  properly  have  been  given,  as  it 
states  the  law  correctly,  and  contains  no  as- 
sumption of  fact  not  warranted  by  the  evi- 
dence; but  its  proposition  of  law  is  fully  cov- 
ered in  substance  by  the  instructions  that  were 
given,  and  there  was,  therefore,  no  error  in 
the  discarding  thereof  by  the  court.  NickeU 
v.  Mo<mng,  16  Fla.  76;  Wooten  v.  State,  24 
Fla.  885.  . 

The  proposition  of  law  desired  by  the  first 
three  of  the  above  discarded  instructions  to  be 
impressed  upon  the  Jury  was  that  the  defend- 
ant company  was  not  liable  for  the  destruc- 
tion of  the  plaintiff's  property  by  the  fire  ori^« 
nated  through  the  defendant's  negligence,  if, 
from  the  evidence,  it  appeared  that  some  new 
independent  agency  intervened,  and  that  such 
intervening  agency  caused  the  destruction  of 
plaintifPs  property.  While,  as  before  stated, 
we  have  been  unaole  to  find  any  evidence  upon 
which  to  build  the  theory  of  "intervening 
cause"  in  this  case,  yet  we  think  the  5tb,  2d,  8a, 
and  15th  charges  above,  that  were  given,  in- 
structed the  Jury,  as  fully  as  was  warranted 
by  the  evidence,  that  the  defendant  was  .not 
liable  if  plaintiff's  loss  was  the  result  of  any 
new  intervening  force  or  agency;  and  that  it 
was  not  liable  unless  the  plaintifTs  loss  was  the 
direct,  proximate,  and  natural  consequence  of 
its  negligence.  We  have  carefully  considered 
the  great  number  of  authorities  cited  by  all  the 
counsel  in  their  briefs,  besides  many  others 
suggested  by  those  cited,  and  we  think  that 
the  instructions  given  upon  this  feature  of  the 
case,  as  above  quoted,  are  fully  sustained,  not 
only  by  the  numerical  strength  of  the  author- 
ities, but  by  the  clearness  and  force  of  the  rea- 
soning therein,  and.  to  our  minds,  by  the 
soundness  of  the  principles  therein  enunciated. 
There  seems  to  be  no  fixed  rule  by  which  ac- 
curately to  apply  the  maxim  eau9a  proxima, 
rum  remota,  spectatur  to  the  circumstances  of 
every  individual  case;  each  case  necessarily 
depending,  for  the  applicability  of  this  rule, 
upon  its  own  peculiar  facts.  But  in  Parsons 
on  Contracts  (vol.  8,  p.  180,  7th  ed.)  we  find 
the  clearest  and  most  comprehensive  explana- 
tion of  the  maxim,  and  a  formula  for  its  appli- 
cation that  will  furnish  a  test  in  almost  every 
case,  in  the  following  terse  language:  "Every 
defendant  shall  be  held  liable  for  all  of  those 
consequences  which  might  have  been  foreseen 
and  expected  as  the  result  of  bis  conduct,  but 
not  for  those  which  he  could  not  have  foreseen, 
and  was  therefore  under  no  moral  obligation 
to  take  into  his  consideration."  The  same  au- 
thor (Ibid,)  says,  as  to  the  test  whether  a  cause 
of  damage  was  proximate  or  remote:  "Did 
the  cause  alleged  produce  its  effect  without 
another  cause  intervening,  or  was  it  made  oper- 
ative only  through  and  by  means  of  this  inter- 
vening cause?" 
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In  Fent  v.  Toledo,  P.  AW.  R,  Co.,  59  HI. 
849, 14  Am.  Rep.  18,  a  case  almost  on  all  foun 
with  the  one  under  consideration,  in  which  a 
locomotive,  passing  through  a  village,  threw 
out  great  quantities  of  unusually  large  cinders, 
and  set  on  fire  a  warehouse  near  the  track, 
from  which  the  plaintifiTs  building  was  de- 
stroyed, 200  feet  distant,  the  weather  at  the 
time  being  very  dry,  and  the  wind  blowing 
freely.  Chief  Justice  Lawrence,  rendering  one 
of  the  ablest  opinions  upon  this  subject  we 
have  seen,  in  which  many  authorities  are  re- 
viewed, says:  "We  believe  there  is  no  other 
just  or  reasonable  rule  than  to  determine  in 
every  instance  whether  the  loss  was  one  which 
might  reasonably  have  been  anticipated  from 
the  careless  setting  of  the  fire,  under  all  the 
circumstances  surrounding  the  careless  act  at 
the  time  of  its  performance.  If  loss  has  been 
caused  by  the  act,  and  it  was.  under  the  cir- 
cumstances, a  natural  consequez^ce  which  any 
reasonable  person  could  have  anticipated,  then 
the  act  is  a  proximate  cause,  whether  the 
house  burned  was  the  first  or  the  tenth,  the 
latter  being  so  situated  that  its  destruction  is  a 
consequence  reasonably  to  be  anticipated  from 
Betting  the  first  on  fire." 

Whether  the  injury  complained  of  is  the 
proximate  result  of  the  defendant's  negligent 
act,  or  whether  the  injury  was  too  remote  from 
the  original  cause,  and  was  brought  about  by 
some  independent  intervening  force  or  agency, 
are  questions  of  fact  peculiarly  and  exclusively 
within  the  province  of  the  jury  to  determine. 
These  propositions,  though  not  in  the  same 
forms  of  expression  here  used,  are  substan- 
tially embraced  in  the  instructions  above  that 
were  ^ven;  and  the  soundness  of  them  as 
propositions  of  law  are  fully  sustained  by  the 
following  authorities:  Pennsylrama  i?.  Go. 
V.  Hope,  80  Pa.  878,  21  Am,  Kep.  iOO;  Ateh- 
ison,  T.  d  8,  F.  R.  Oo,  v.  Baki,  16  Kan.  252; 
Atchison,  T.  <fe  A  F.  R.  Co,  v.  Stanford,  12 
Kan.  854;  Ciemem  v.  Hannibal  db  8t,  J,  R  Go, 
63  Mo.  866,  14  Am.  Rep.  460;  Poejmert  v. 
Mimuri,  K,  d  T.  R.  Co,  67  Mo.  715,  29  Am. 
Rep.  518;  Perry  v.  Southern  Pac  R.  Oo,  50 
Cal.  578;  Louisville,  N.  A,  d  0.  R,  Go,  v. 
Krinning,  87  Ind.  851;  Doggett  v,  Richmond 
d  D.  R,  Co,  78  N.  C.  805;  Annapolis  d  E,  R, 
Co,  V.  Qantt,  89  Md.  115;  Kuhn  v.  Jeuiett,  82 
N.  J.  Eq.  647;  Murphy  v.  Cldcago  d  N,  F. 
R.  Co,  45  Wis.  222;  Righy  v.  Hewitt,  5  Exch. 
240:  Smith  v.  Lojidon  d  S,  W.  R.  Co,  L.  R.  5 
C.  P.  98;  Kellogg  v.  Chicago  d  N.  W,  R,  Co. 
26  Wis.  228.  7  Am.  Rej).  69. 

The  following  clause  in  the  fifth  instruction 
asked  for  by  the  plaintiff,  and  given:  *'The 
original  fire  must  be  regarded  as  the  proxi- 
mate cause  of  the  burning  of  the  building," — 
is  strenuously  urged  as  error.  Had  this  prop- 
osition been  eiven  as  an  independent  abstract 
utterance,  without  any  explanation  or  qualifi- 
cation, we  have  no  doubt  of  its  impropriety  in 
a  case  like  this;  but,  in  considering  it,  refer- 
ence must  be  had  to  that  which  precedes  it  in 
the  same  charge.  When  read  in  connection 
with  the  rest  oi  the  same  charge  it  is  nothing 
more  than  the  expression  of  the  conclusion  to 
be  reached  if  the  hypothetical  proposition  put 
in  the  preceding  part  of  the  charge  should  be 
found  in  the  affirmative.  The  objectionable 
clause  might  just  as  well,  and  possibly  with 
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more  forceful  grammatical  construction,  haw 
been  placed  at  the  beginning  of  the  chaige, 
when  it  would  have  read  as  follows:  "The 
original  fire  must  be  regarded  as  the  proximate 
cause  of  the  burning  of  the  building  if  the  jury 
believe  from  the  evidence  that  the  sparks  from 
defendant's  engine  caused  the  fire,  and  that  the 
spread  of  the  said  fire  could  not  have  been  ar- 
rested, or  was  not  occasioned  by  any  new  or 
intervening  force;  it  does  not  matter  whether 
the  buildings  belondng  to  the  plaintiff  that 
were  destroyed  were  the  first  or  the  tenth." 
By  this  transposition  of  sentences,  without 
change  of  verbiage,  it  at  once  appears  that 
there  was  no  error  in  the  clause  objected  to, 
connected,  as  it  was,  with  the  preceding  part 
of  the  charge. 

yil.  As  to  the  measure  of  damages,  the  fol- 
lowing instructions,  numbered  here  as  in  the 
record,  were  given  to  the  jury:  •'(21)  That 
the  measure  of  damage  in  cases  of  this  kind  is 
the  value  of  the  property  at  the  time  it  was  de- 
stroyed, wtth  interest  at  the  rate  of  8  per  cent 
per  annum;  that  the  jury  have  the  right  to  ar- 
rive at  this  value  from  the  testimony  of  the 
witnesses,  of  the  weight  and  credibility  of 
which  they  are  the  sole  judges."  (117th  error 
assigned.) 

**(8)  [General  charge  by  the  court:]  If  the 
jury  believe  from  the  evidence  that  the  fire 
which  destroyed  plaintiff's  property  was 
caused,  as  laid  down  in  the  declaration,  by  the 
negligence  of  the  defendant  as  a  proximate 
cause,  and  that  no  negligence  of  the  plaintiff 
concurred  as  contributing  to  the  result,  the 
plaintiff  is  entitled  to  recover  from  the  defend- 
ant the  value  of  the  property  destroyed  at  the 
time  and  place  of  its  destruction,  which  value 
you  must  arrive  at  from  the  evidence,  with 
eight  per  cent  per  annum  interest  added  from 
the  9th  of  April,  1888,  to  this  time."  (188th 
error  assigned.) 

Upon  tlie  same  question  the  following  ia- 
stnictions  were  asked  for  by  the  defense,  and 
refused  to  be  given  by  the  court,  numbered 
here  also,  as  in  the  record,  to  wit:  "(28)  The 
court  instructs  the  jury  that,  should  they  find 
from  the  evidence  tnat  the  defendant  is  liable 
for  the  burning  of  plaintiff's  property,  in  esti- 
mating the  damages  for  the  property  destroyed 
they  must  be  governed  by  the  market  value  of 
the  property  at  the  time  and  place  it  was  de- 
stroyed." (Its  refusal  is  assigned  as  the  128lh 
error.) 

"(29)  That  it  devolves  upon  the  plaintiff  to 
prove  by  a  preponderance  of  evidence,  the 
market  value  of  the  proper^  destroyed."  (Its 
refusal  is  assigned  as  the  l^th  error.) 

''(30)  That,  should  the  iury  find  from  the 
evidence  that  defendant  is  liable  for  ttie  burn- 
ing of  plaintiff's  property,  In  estimating  the 
damages  resulting  therefrom  they  are  confined 
to  the  market  value  of  the  property  destroyed 
at  the  time  and  place  of  its  destruction,  and 
they  are  not  to  be  governed  alone  by  the  cost 
of  the  property  to  the  plaintiff;  but  they  may 
take  into  consideration  the  age  of  the  property 
destroyed,  its  deterioration  from  use,  its  situa- 
tion, the  quality  of  its  materials,  and  all  other 
facts  given  in  evidence  which  bear  on  the  mar- 
ket value  of  the  property  at  the  time  and  place 
it  was  destroyed."  (Its  refusal  is  assigned  as 
the  180th  error.) 
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Tbe  law  as  to  what  is  the  "measore  of  dam- 
tge"  ID  the  abetract,  in  cases  ^bere  tbe  prop- 
erty of  one  has  been  destroyed,  unintention- 
ally, but  by  the  negligence  or  carelessness  of 
soother,  where  there.is  no  element  of  willful- 
oess  or  maliciousness  in  the  destruction,  is  well 
settled  to  be  'Must  compensation  in  money  for 
tbe  property  destroyed;"  such  an  amount  as 
will  fully  restore  the  loser  to  the  same  property 
status  that  he  occupied  before  the  destruction. 
To  arrive  at  the  amount  of  such  compensation, 
inquiry,  in  the  absence  of  malice,  is  necessarily 
confined  strictly  to  the  ascertainment  of  the 
value  of  the  property  destroyed,  with  such  in- 
cidents of  interest  for  the  retention  of  such 
▼alue  from  the  person  entitled  thereto  as  may 
be  sanctioned  by  law.  Tbe  contention  of  tbe 
appellant  in  urging  as  error  the  giving  of  tbe 
above-quoted  instructions  by  the  court  on  this 
subject,  and  the  refusal  to  give  the  above  in- 
structions by  it  asked  for,  is  that  the  plaintiff, 
in  establishing  the  value  of  his  destroyed  prop- 
erties, should^  have  been  confined  to  proof  of 
its  market  value  at  the  time  and  place  of  its  de- 
struction; and  that  the  admission  of  evidence 
as  to  the  original  cost  of  the  properties,  and  as 
to  the  depreciation  thereof  from  its  original 
cost  by  usage  or  otherwise,  was  erroneous; 
and  that  it  was  error  to  instruct  the  jury  that 
tbe  plaintiff  was  entitled,  as  matter  of  law,  to 
interest,  at  the  rate  fixed  by  law,  upon  what- 
soever amount  of  damages  tiiey  might  find  the 
plaintiff  to  be  entitled  to. 

Wherever  there  is  a  well-known  or  fixed 
market  price  for  any  property,  the  value  of 
which  is  in  controversy,  it  is  proper,  in  estab- 
lishing tbe  value,  to  prove  such  market  value; 
but,  in  order  to  say  of  a  thing  that  it  has  a 
market  ealue,  it  is  necessary  that  there  shall 
he  a  market  for  such  commodity;  that  is,  a  de- 
mand therefor, — an  ability  from  such  demand, 
to  sell  the  same  when  a  sale  thereof  is  desired. 
Where,  therefore,  there  is  no  demand  for  a 
thing, — no  ability  to  sell  the  same, — ^then  it 
cannot  be  said  to  have  a  market  value  "  at  a 
time  when,  and  at  a  place  where,"  there  is  no 
market  for  the  same.  We  think  it  would  have 
been  a  very  harsh  rule  in  a  case  like  this  to 
have  confined  the  plaintiff  to  proof  of  the  mar- 
ket value  of  the  property  at  the  time  and  place 
of  its  destruction,  in  the  absence  of  prooi  that 
at  the  time  and  place  of  such  destruction  there 
was  a  market  for  such  property.  In  cases 
where  propertv  is  of  a  well-known  kind  in 
general  use,  having  a  recognized  standard 
value,  it  is  not  proper  to  circumscribe  the 
proof  of  such  value  within  the  limits  of  the 
market  demand  at  tbe  time  when,  and  at  the 
place  where,  it  was  destroyed.  Were  the  rule 
contended  for  to  prevail,  then  the  compensa- 
tion for  personal  properties,  confessedly  worth 
thousands  of  dollars,  would  be  reduced  to  a 
pittance  in  cents  if  destroved  en  route  from 
market  to  market,  in  a  thinly  settled,  barren 
country  where  there  was  no  demand,  simply 
because  of  the  accident  of  "time  and  place"  of 
its  destruction.  In  actions  of  this  kind,  where 
the  value  of  the  properties  destroyed  is  the  cri- 
terion of  the  amount  of  damage  to  be  awarded, 
and  the  property  destroyed  has  no  market 
value  at  the  place  of  its  destruction,  then  all 
such  pertinent  facts  and  circumstances  are  ad- 
missible in  evidence  that  tend  to  establish  its 

ni*.  R  A. 


real  and  ordinanr  value  at  the  time  of  its  de« 
struction;  such  facts  as  will  furnish  the  jury, 
who  alone  determine  the  amount,  with  such 
pertinent  data  as  will  enable  them  reasonably 
and  intelligently  to  arrive  at  a  fair  valuation; 
and  to  this  end  the  original  market  cost  of  the 
property;  tbe  manner  in  which  it  has  been 
used;  ito  general  condition  and  (juality;  the 
percentage  of  its  depreciation  since  its  purchase 
or  erection,  from  use,  damage,  age,  decay,  or 
otherwise,— are  all  elements  of  proof  proper  to 
be  submitted  to  the  jury  to  aid  tbera  in  ascer* 
taining  its  value.  And  to  establish  value  in 
such  cases  the  opinions  of  witnesses  acquainted 
with  the  standard  value  of  such  properties  are 
properly  admissible.  Sullivan  v.  Lear,  33 
Fla.  463;  Lafayette,  B.  d  M,  R,  Co.  v.  Win- 
slaw,  66  III.  219;  1  Thomp.  Trials,  §  880;  Ohia 
<fe  M.  R,  Co.  V.  /m;?.  27111.  178;  Whiter. 
Hermann,  61  III.  248;  Pennsylvania  d  N.  Jl 
R.  d  Oanal  Go.  v.  Bunnell,  81  Pa.  414;  Van- 
dine  V.  Burpee,  13  Met.  288.  Judge  Cooley,  in 
Continental  L.  Ins,Co,Y,  Eorton,  28  Mich.  175, 
in  speaking  of  evidence  based  on  a  knowledge 
of  the  purchase  price  of  property,  says:  "The 
objection  that  the  daughter  of  the  plaintiff 
was  allowed  to  testify  to  the  value  of  articles 
burned,  without  having  been  shown  to  possess 
tbe  proper  knowledge  to  qualify  her  to  speak 
as  an  expert  was  not  well  taken.  She  testified 
that  she  bought  a  good  many  of  the  articles, and 
was  present  when  others  were  bought.  Oa 
this  evidence  she  had  some  knowledge  of 
values  which  it  was  proper  she  should  commu- 
nicate to  the  Jury.  The  extent  of  that  knowl- 
edge, and  its  sufficiency  as  a  basis  for  a  ver- 
dict, were  to  be  tested  by  her  examination, and 
by  tlie  good  sense  and  judgment  of  tbe  jurors.'* 
Coburn  v.  GoodaU,  72  Cal.  498;  Com.  v.  Stur* 
tivant,  117  Mass.  122,  19  Am.  Rep.  401;  Derbv 
V.  GaUup,6  Minn.119  (Gil.86);  ne  8lacers,Q9  U. 
8. 2  Wall.  875,  17  L.  ed.  908;  Johnston  v.  War- 
den,  8  Watts,  104;  Whipple  v.  Walpole,  10  N. 
H.  180;  Joy  v.  Hopkins,  5  Denio,  84.  In  Nor* 
man  v.  Wells,  17  Wend.  136,  the  court  says: 
**The  ordinary,  and  in  general  the  only,  legal 
course  is  to  lay  such  facts  before  the  jury  a» 
have  a  bearing  on  the  question  of  damages, 
and  leave  them  to  fix  the  amount.  They  are 
the  only  proper  judges.  They  are  impartial, 
and  capable  of  entering  into  these  ordinary 
matters."  In  Clark  v.  Baird,  9  N.  Y.  183, 
Johnson,  J.,  delivering  the  opinion,  says: 
"Upon  this  ground,  as  well  as  upon  that  of 
superior  convenience  and  the  constant  recep- 
tion of  such  testimony  upon  trials  without  ob- 
jection,— a  tacit,  but  strong,  proof  of  its  pro- 
priety,— ^it  must  be  deem^  established  that, 
upon  a  question  of  value,  the  opinion  of  a  wit- 
ness who  has  seen  the  thing  in  question,  and  is 
acquainted  with  the  value  of  similar  things,  is 
not  incompetent  to  be  submitted  to  a  Jury. " 
Hamer  v.  Hathaway,  88  Cal.  117;  Rogers  v. 
Mechanics  Ins.  Co.  1  Storv,  608;  Blydsnburgh 
V.  wash,  1  Baldw.  831;  Whitbeckv.  New  York 
Cent.  R.  Go.  86  Barb.  644;  Luse  v.  Jon^,  ^9 
N.  J.  L.  707;  Brown  v.  Werner,  40  Md.  15; 
Allison  V.  Chandler,  11  Mich.  642;  Fremont, 
JBL  d  M.  V.  R  Go.  v.  Parley,  25  Neb.  188; 
Browne  v.  Moore,  82  Mich.  2.54.  We  think 
the  evidence  as  to  values  admitted  in  this  case 
was  fully  confined  within  tbe  limits  of  the 
principles  announced,  and  that  there  was  no 
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error  In  the  admission  of  such  testimoDy,  nor 
in  the  giving  of  the  instructions  al)ove  quoted 
upon  the  question  of  the  measure  of  damages, 
nor  in  the  refusal  to  giye  the  above-quoted  in- 
fttructions  asked  for  by  the  appellant. 

It  is  also  contended  by  appellant  that  the 
sole  proof  of  value,  excepting  the  evidence  of 
Ranaolpb  as  to  the  rental  payable  by  him,  is 
by  or  upon  the  theory  of  proving  cost,  and 
then  the  depreciation,  and  making  this  the  test 
of  value. 

Mr.  Alexander  St.  Clair  Abrams,  a  witness 
for  plaintiff,  was  permitted^  without  objection 
from  defendant,  to  describe  minutely  the  hotel, 
which  was  originally  built  in  188'3,  and  en- 
larged in  1886  to  a  four-story  building  with 
tower,  and  the  kind  and  quality  of  the  Umber 
and  materials  of  which  it  was  constructed, 
furnished,  plastered,  and  painted.  He  says 
when  the  building  was  first  put  up  he  was 
present,  acting  as  the  superintendent  of  it,  al- 
most every  day,  and  then  owned  a  saw-mill  at 
Tavares,  at  which  the  lumber  put  into  the 
building  was  manufactured  from  the  best  logs. 
He  also  described  with  fullness  the  other  build- 
ings, and  the  furniture  and  other  personal 
property  belonging  to  the  plaintiff  company 
involved  in  this  suit.  He  was  then  asked  what 
it  cost  to  construct  the  hotel,  and  defendant  ob- 
jected, on  the  ground  that  it  was  "not  the 
proper  way  to  prove  the  true  measure  of  dam- 
ages, the  true  measure  being  the  market  value 
of  the  property  at  the  time  and  place  of  its  de- 
struction; and  the  objection  was  overruled 
and  exception  taken.  At  this  juncture  it  was 
stated  to  the  court  on  behalf  of  plaintiff  that 
this  evidence  of  cost  was  not  oftered  as  evidence 
of  the  value,  and  that  the  plaintiff  admitted 
that  the  value  of  the  property  at  the  time  of  the 
fire  was  the  true  measure  of  damage,  and  that 
this  statement  of  cost  was  put  in  for  the  pur- 
pose of  enabling  plaintiff  to  show  by  subse- 
quent testimony  what  the  value  was  at  the  time 
of  the  fire.  The  witness  then  testified  that  the 
hotel  building,  with  tower  and  outbuildings, 
and  its  appurtenances,  cost  over  $42,000.  That 
when  the  first  buildine  was  put  up  the  cost  of 
building  material  ana  labor  and  the  freights 
were  much  higher  than  when  the  extension 
was  made;  and  that  he  had  a  personal  knowl- 
edge of  the  cost  of  lumber,  as  he  was  for  five 
vears  actually  engaged  in  and  was  at  the  time 
in  the  saw-mill  busmess;  and  that,  when  the 
extension  was  made,  the  cost  of  labor  and 
material  was  about  Uie  some  as  when  the  fire 
took  place:  that  the  condition  of  the  building 
was  perfect;  that  in  1886,  when  the  extension 
was  made,  he  had  the  ori^nal  building  exam- 
ined, helped  to  examine  it,  and  found  every- 
tbinff  in  perfect  condition;  that  at  the  time  of 
the  fire  the  paint  was  faded,  but  the  walls  were 
perfect  and  unmarked,  and  the  ceiling  in  good 
condition,  and  the  wood-work  all  as  sound,  ap- 
parently, as  the  day  it  was  built;  that  he  bad 
constructed  80  or  40  buildings  since  he  bad 
been  in  Florida,  they  ranging  from  a  little 
sltHnty  to  an  hotel.  Here  the  plaintiff's  attor- 
ney asked  him  what  he  estimated  the  value  of 
the  hotel  to  have  been  on  the  day  of  the  fire, 
and  defendant  objected,  because  it  sought 
to  elicit  an  opinion  from  the  witness,  who  bad 
not  so  far  properly  qualified  as  an  expert,  or 
shown  himself  legally  qualified  and  competent 
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to  give  an  opinion.  The  question  being  with- 
drawn, he  stated  that  he  was  familiar  vvithtbe 
construction  of  buildings,  and  that  there  was 
no  arbitrary  rule  governing  the  deterioration 
of  any  building,  and  was  tfaoroughly  acquaint- 
ed with  the  hotel  at  the  time  of  its  burning, 
and  had  been  ever  since  its  construction.  Here, 
being  again  asked  what  the  value  of  the  hotel 
was  on  the  day  of  the  fire,  lie,  after  objection, 
no  ground  being  stated,  and  exception,  by  de- 
fendant, to  the  ruling  of  the  court,  replied  that 
he  estimated  the  value  of  the  hotel  with  the 
outbuilding  on  the  day  of  the  fire  at  $H5.000, 
stating  again  that  the  building  on  that  day  was 
in  perfect  condition,  except  paintin^t  on  three 
sides;  the  flooring  and  interior  painting,  frame, 
and  everything  l^ing  in  perfect  condition;  and 
Uiat  he  arrived  at  his  estimate  of  the  value  at 
the  time  from  his  personal  knowledge  of  the 
prices  of  material  and  labor  in  April,  18c$8,  as 
compared  wi^  prices  of  labor  and  material  in 
the  previous  years  in  which  the  building  was 
constructed.  That  in  1883,  when  the  building 
was  put  up,  lumber  was  considerably  hieber 
in  price  than  in  1886,  when  he  enlarged  it. 
Rough  lumber  was  "from  $10  up;"  dreased 
lu  mber  in  the  same  proportion.  In  1 886  rough 
lumber  had  faUen  to  $12,  delivered  in  Tavarea. 
In  1888  mill  lumber  was  $10;  selected  lumber, 
not  all  heart,  $12;  all  heart,  free  from  knots  or 
windshakes,  in  1886.  could  not  have  been  pur- 
chased for  less  than  $15  or  $16  a  thousand,  de- 
livered in  Tavares.  That  he  spoke  particular- 
Iv  of  the  first  building,  where  he  selected  and 
dfelivered  nearly  all  the  lumber  put  in  it,  su- 
perintending the  loading  of  the  wagons  and 
hauling  to  the  building,  and  thinks  he  can  safe- 
ly say  that  there  was  not  one  stick  of  timber 
put  in  the  first  building  that  had  a  windahake 
or  a  knot  in  it;  all  was  soft,  heart  pine  lumber. 
That  they  had  probably  a  million  feet  to  select 
from  in  the  yard.  That  the  hardware  in  tiie 
building  waa  all  purchased  by  him  personally, 
from  different  parties  in  New  York,  Jackson- 
ville, and  elsewhere;  and  thai  he  was  acting 
superintendent  of  the  construction  of  the  little 
building  and  the  enlargement  of  it. 

He  also  testified,  subject  to  the  objection  that 
it  was  improper  and  incompetent,  that  he  had 
the  store  at  the  comer  of  New  Hampshire  aT- 
enue  constructed,  and  was  there  nearly  eveij 
day,  and  his  office  waa  on  the  second  floor,  and 
personally  made  repeated  examinations  of  the 
building,  as  he  aid  all  his  other  building, 
in  Tavares,  and  it,  with  its  annex,  coat 
|4,000,  several  hundred  dollars  being  spent 
for  certain  decorationa,  which  had  been 
taken  away  before  the  fire;  and  the  build- 
ing, with  its  annex,  he,  from  his  knowledge  of 
the  price  of  material  and  labor  in  April,  1888, 
estimates  at  the  value  of  $8,500;  that  the  build- 
ing east  of  this  one  was  constructed  by  witnesa. 
The  newspaper  office  was  on  its  second  floor, 
and  the  paper  was  owned  and  published  by 
him  for  several  years,  and  he  was  almost  daily 
in  the  newspaper  office,  and  examined  thie 
building  frequently;  and  that  it  cost  $2,000; 
and  witness  was  familiar  with  its  value  on  the 
day  of  the  fire,. and  estimates  it  at  $1,400. 
That  the  stable,  which  he  says  he  coostructed 
and  helped  to  do  the  carpenter  work  on,  waa 
built  in  1885,  and  cost  about  $1,600;  and  he 
estimates  the  value  of  the  building,  with  which 
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he  says  he  wan  familiar,  at  about  (1 .000.  Tbat 
he  had  the  cottage  on  Ruby  street  constructed, 
and  it  had  cost  about  $000  or  $700  at  the  time 
of  the  fire,  and  he  estimaAed  its  value  then  at 
about  $400.  That  he  had  a  cottage  on  East 
Ruby  street  built,  and  was  frequently  in  it, 
and  it  cost  $400  or  $SKK);  and  he  was  familiar 
with  its  value  on  the  day  of  the  fire,  and  esti- 
mates it  at  about  $200.  That  he  was  acquaint- 
ed with  the  value  of  the  three  remaining  cot- 
taf:es,  having  had  them  constructed  under  his 
supervision.  That  they  cost  about  $850  each; 
and  he  estimates  their  value,  with  which  he  is 
familiar,  at  about  $200  each. 

That  in  estimating  the  value  of  the  hotel  at 
the  time  of  the  fire  he  makes  allowance  for  the 
deterioration  of  the  building.  That  the  deteri- 
oration of  a  building  of  that  character — a 
wooden  building,  of  yellow  pine— depends 
lar^lv  on  the  quality  of  the  timber  put  into  it. 
If  It  is  dear,  heart  lumber,  free  from  wind- 
shakes  or  knots,  and  painted  over,  and  pro- 
tected from  the  weather,  it  is  very  difficult  to 
say  when  deterioration  begins.  If  it  is  what  is 
called  "mill-run  lumber,"-— that  is,  a  whole  log 
taken  through,  with  portions  of  sap  in  each 
board.^^et^oration  will  begin  in  two  or  three 
years,  at  times  earlier;  but  on  clear,  heart  lum- 
ber, such  as  was  put  into  that  building,  he  does 
not  believe  there  was  a  deterioration  of  5  per 
cent  in  ten  years  on  the  building.  That  the 
roof  of  the  building  was  covered  in  1886  with 
new  tin,  and  with  three  coats  of  paint  on  the 
tin .  Tbat  there  could  not  have  been  any  deter- 
ioration in  two  years.  That  he  made  a  very 
iar^  allowance  for  deterioration  in  the  other 
buildings,  as  the  material  was  not  so  select  as 
that  put  in  the  hotel. 

He  also  stated,  under  objection,  that  it  was 
"improper,"  etc.,  the  cost  of  the  furniture  and 
outfit  of  the  hotel  was  nearly  $16,000  gross,  or 
$14,600  or  $14,700,  exclusive  of  the  freight. 
He  gives  the  cost  of  a  great  many,  if  not  all, 
of  the  separate  things  composing  this  outfit. 
He  states  that  he  was  thoroughly  acguainted 
with  this  property  on  the  day  of  the  fire,  and 
was  familiar  with  its  value  at  that  time,  having 
bought  and  sold  furniture  for  nearly  five  years 
in  Tavares,  and  having  stayed  in  the  hotel 
nearly  all  the  time  up  to  a  short  time  before  its 
destruction,  and  had,  several  days  before  the 
fire,  taken  a  Mr.  Roost  over  the  entire  build- 
iDg,  with  the  view  of  renting  it  to  him  for  the 
ensuing  year,  and  therefore  examined  every- 
thing but  a  few  days  before  the  fire.  The  fur- 
niture, he  says,  was  in  complete  condition. 
There  was  but  one  bedstead  in  the  entire  fur- 
niture that  was  hurt;  that  was  on  the  fourth 
fioor.  Some  Englishmen  got  on  a  frolic,  and 
broke  it  where  the  locks  go  into  the  sides. 
Tbat  was  the  only  thing  that  was  not  in  abso- 
lutely perfect  condition.  '  'I  estimate  the  value 
of  the  entire  outfit  on  the  day  of  the  fire  at 
$10,000.  I  dealt  in  furniture  for  four  years, 
and  know  what  the  price  is;  and  I  will  state  I 
could  have  sold  the  furniture  in  my  store  for 
over  $10,000." 

He  states  that  the  counters,  shelvinsr,  etc.,  in 
the  first  store  cost  $1,150  or  $1,200,  and  shows 
his  familiarity  with  them.  He  does  not  state 
their  value.  Gives  the  cost  of  the  life-preserv- 
ers, maps,  and  harness  at  $2,000,  and  their 
value  at  the  time  of  the  fire  at  $1,000.    That 
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he  purchased  the  entire  outfit  of  printing  ma- 
terial in  Cincinnati,  and  published  and  ^ited 
the  Tavares  Herald  for  several  years.  That  it 
cost  $1,600  there,  and  part  of  the  furniture  for 
it  he  had  made  at  Tavares  at  a  cost  of  about 
$100;  and  he  estimates  the  value  of  this  prop- 
erty on  the  day  of  the  fire  at  $1,200.  A  large 
amount  of  the  type  had  never  been  used. 

W.  P.  Floyd,  a  carpenter,  who  says  he  su- 
perintended the  work  of  enlarging  the  hotel,  ho 
having  had  charge  of  the  carpenter  and  mason 
work,  testifies  tbat  he  made  an  examination  of 
the  original  building  before  enlarging  it,  and 
found  the  sills  souna.  and  the  plastering  good; 
and  says  all  heart  pine  was  put  in  the  new 
building  as  near  as  he  could  get  it,  the  lumber 
being  select^  and  the  f  ramini;  being  sawed 
out  specially  for  it.  He  describes  the  buildinff 
and  material  fully,  savins  that  between  $3,600 
and  $8,700  were  paid  ror  carpenter's  work 
alone;  that  very  little  repair  had  to  be  made  on 
the  building  up  to  the  time  of  the  fire;  and  that 
he  had  charge  of  the  plaintiff  company's  work 
up  to  that  time;  no  repairs,  outside  of  a  pane 
of  glass,  or  some  little  thing  about  the  water- 
closet,  or  Bomethine  like  that.  The  building 
was  in  good  condition  at  the  time  of  the  fire. 
He  also  describes  the  counters  and  shelving  of 
the  comer  store,  which  counters  and  sheivea 
he  regards  as  being  elaborate,  and  a  good  solid 
Job,  and  in  good  condition  on  the  day  of  the 
fire,  so  far  as  he  knew,  which  counters  and 
shelves  he  estimates,  from  his  practical  knowl- 
edge of  building  them,  as  worth  three  to  four 
dollars  a  running  foot  on  the  day  of  the  fire, 
and  that  other  counters,  of  not  so  fine  a  quali- 
ty, were  worth  two  dollars  per  foot  He  did 
his  trading  in  the  store,  and  was  there  "every 
day  or  evening." 

J.  H.  Sears,  a  practical  carpenter  and  builder 
of  forty-four  years'  experience,  and  who  had 
done  building  in  Florida  for  about  two  years 
before  the  fiie,  and  at  Tavares,  aod  is  familiar 
with  the  price  of  lumber,  building  material, 
and  labor,  upon  being  given  specifications,  dia- 
grams, and  photograph  as  descriptive  of  the 
hotel,  was  asked  to  state  what  it  would  have 
cost  the  plaintiff  to  have  such  a  building  con- 
structed on  the  0th  day  of  April,  1888,  the  day 
of  the  fire.  The  question  was  objected  to  as 
not  stating  a  proper  hypothetical  case  to  be 
submitted  to  the  Jury  under  the  facts  of  the 
case  at  bar,  and  as  too  indefinite,  and  offering 
too  wide  a  latitude,  and  not  confining  the  est^ 
mate  of  the  witness  to  a  definite  building,  and 
as  misleading,  incompetent,  and  irrelevant;  but 
the  objection  was  overruled,  and  exception 
taken.  His  reply  was  $85,687. 17,  including  15 
per  cent  for  builders'  commissions,  or  $81,- 
207.82,  exclusive  of  such  commissions.  That 
he  lived  in  the  building  more  than  a  year,  and 
that  the  character  of  the  construction  was 
very  fine  and  good.  Had  occasion  to  notice 
the  character  of  the  construction;  as  a  builder 
be  generally  looked  out  for  such  things.  Had 
taken  no  particular  notice  of  the  plastering  on 
the  walls,  but  knows  it  was  a  good  lob,  and 
noticed  that  in  burning  down  the  boarding  had 
burned  off  the  framework,  leaving  the  skeleton 
— the  walls — standing,  and  the  frame-work 
burning;  and  it  fell  piece  by  piece,  showing  it 
was  thoroughly  put  up,  and  solidly  constructed. 
That  he  was  in  the  building  at  times  other  than 
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^hen  lie  lived  in  it.  Had  no  other  place  to  sit 
arouDd  except  on  the  piazza  in  the  eveoio^. 
That  he  spent  much  time  there,  went  inside, 
occupied  three  different  rooms  when  he  lived 
there,  and  had  been  over  the  building  or 
through  it,  except  the  upper  story,  which  he 
was  never  in,  and  has  sufficient  personal 
knowledge  of  the  building  to  be  able  to  give 
an  estimate  of  its  value  on  the  9th  of  April, 
1888.  That  the  condition  of  it  on  the  day  of 
the  fire  and  prior  was  about  perfect.  In  repl^ 
to  the  question  now  put  to  him  as  to  his  esti- 
mate of  the  value  of  the  building  on  the  day 
of  the  fire,  he  replied:  "I  have  been  used  to 
adjust  fire  losses  north,  and  am  pretty  well 
posted.  That  building  was  worth  $85,637.17 
on  that  day  of  the  fire."  He,  in  reply  to  a 
subsequent  inquiry,  said  he  would  not  take 
the  contract  to  put  up  the  building  on  that 
day  for  |31,000.  He  also  stated  that  it  would 
have  cost  $3,500  to  $4,000  to  construct  the 
corner  store  building  on  the  day  of  the  fire, 
and  that  from  his  knowledge  of  its  condition 
it  was  then  well  worth  $2,600;  and  that  the 
second  store,  with  the  condition  of  which  he 
was  well  acquainted  at  the  time  of  the  fire, — 
it  being  good,— was  worth  $1,800. 

W.  A.  Miller,  a  contractor  for  buildings  of 
all  kinds,  who  has  been  engaged  in  the  busi- 
ness for  five  years,  and  lives  at  San  ford,  Fla., 
and  was  familiar  with  the  price  of  material 
and  labor  in  1888,  and  at  the  time  of  the  fire, 
stated  in  answer  to  a  question  like  the  first 
given  above  as  propounded  to  Sears,  the  same 
objection  and  ruline  and  exception  being 
made,  that  it  would  have  cost  $80,000,  and 
that  there  would  have  been  no  deterioration  in 
Buch  a  building  in  two  years. 

G.  B.  Pearce,  a  contractor  for  thirty  years, 
and  for  eight  years  in  South  Florida,  and 
familiar  wiUi  the  cost  of  labor  and  building 
material  in  April,  1888,  replied  to  the  same 
question,  under  same  objection,  ruling,  and 
exception,  that  it  would  have  cost  $27,964.20. 
That  be  had  a  personal  knowledge  of  the  price 
of  lumber  and  woodwork,  and  some  acquaint- 
ance with  the  building.  Had  been  in  it,  but 
his  knowled^  of  the  building  did  not  aid  him 
in  making  the  estimates.  That  there  would 
have  been  5  per  cent  depreciation  in  the  build- 
ing for  the  two  years  in  that  locality,  and,  sup- 
posing one  third  of  it  had  been  constructed  in 
1882,  that  one  third  would  have  depreciated 
over  10  per  cent,  but  not  if  it  had  been  thor- 
oughly repaired  in  1886. 

W.  T,  Cotter,  a  witness  for  defendant,  car- 
penter and  builder  of  all  kinds  for  twenty-five 
years,  who  has  built  all  classes  of  buildings  in 
Florida,  in  answering  the  same  question,  put 
the  estimate  at  $18,000,  and  says  he  would 
have  built  it  for  this  price;  and  that  the  corner 
store  could  have  been  built  for  $2,500,  cor> 
reeling  a  previous  estimate  of  $4,000;  and  that 
the  second  store  could  have  been  built  for  $1,- 
000.  He  states  the  depreciation  of  buildings 
in  Florida  to  be  from  5  to  7  per  cent. 

J.  K.  Barrett,  a  witness  for  plaintiff,  who 
was  in  charge  of  the  hotel  from  December, 
1885,  to  April  20,  1886,  it  bavine  been  refitted 
after  he  took  charge,  and  had  been  in  the 
hotel  business  twenty  years,  describes  the  fur- 
niture and  outfit,  and  estimates  its  value  as  of 
that  time  at  from  $7,000  to  $7,500. 

17  L.  R  A. 


£.  S.  Newell,  a  witness  for  defendant,  tnd 
steward  in  the  hotel  from  December,  1887,  to 
February  22,  1888,  considers  $3,000  a  very 
liberal  estimate  of  value.  He  says  furniture 
in  hotels,  when  the  lease  changes  at  short  pe- 
riods, depreciates  from  20  to  25  per  cent. 

D.  S.  Randolph,  the  lessee  of  the  hotel  frnm 
December,  1887,  up  to  the  time  of  the  .  re, 
says  the  lease  was  at  $100  p)er  month,  be  'o 

gut  in  all  repairs;  that  when  he  rented,  ^Ir. 
t.  Clair  Abrams  said  the  house  was  in  such 
bad  condition  he  thought  of  shutting  it  up, 
and  would  not  put  in  any  repairs.  Ilis  esti- 
mate of  the  value  of  the  furniture  is  $2,571, 
and  says  the  annual  depreciation  of  furniture 
in  hotels  is  20  to  25  per  cent  and  upwards; 
that  the  linen  depreciates  50  per  cent. 

There  is  an  irreconcilable  conflict  between 
Newell  and  Randolph  on  the  one  side  and  Mr. 
St.  Clair  Abrams  on  the  other,  as  to  the  quan- 
tity, quality,  and  condition  of  the  furniture  in 
the  hotel;  but  it  is  sufficient,  without  meniion- 
ing  particular  points  in  which  other  witness-  s 
sustain  the  last-named  witness,  to  sslj  that  the 
jury  has  settled  this.  Mr.  St.  Clair  Abrams 
also  states  that  the  terms  of  the  lease  had  been 
changed  to  a  percentage  on  the  gross  income 
over  a  certain  sum,  which  is  denied  by  Ran- 
dolph. Randolph  also  stated  that  a  great 
many  panes  of  window-glass  were  out,  and 
that  the  house  leaked. 

The  amount  which  it  would  have  cost  to 
erect  buildings  of  the  same  kind  on  the  day  of 
the  fire,  less  a  proper  deduction  for  deteriora- 
tion, is  not  the  proper  measure  of  damages  in 
a  case  of  this  kind.  In  Burke  v.  LouUMU  4b 
N,  R.  Co, ,  7  Heisk.  451, 19  Am.  Rep.  618,  where 
the  plaintiff's  dwelling  and  contents  had  been 
destroyed  by  fire  communicated  by  sparks 
from  the  railroad  company's  locomotive,  the 
jury  were  instructed  that  tbe  measure  of  dam- 
ages would  be  just  what  it  would  cost  in  cash 
at  the  time  and  place  of  the  burning  to  replace 
the  house  and  each  article  consumed  in  it 
This  was  held  to  be  inaccurate,  and  calculated 
to  produce  confusion  in  the  estimate  of  dam- 
ages, and  the  better  instruction  to  be  that  the 
measure  of  damages  would  be  the  value  of  the 
property  destroyed  at  the  time  and  place  of 
the  destruction.  In  Lafayette^  B,  d  M.  R,  Co. 
V.  WinaloWf  66  HI.  219,  a  case  of  condemnation 
of  private  property  for  railroad  purposes,  the 
company  having  taken  the  land  and  destroyed 
the  buildings  upon  it,  it  is  said:  "For  aH'tbe 
property  of  appellees  taken  by  the  corporation 
for  thefr  uses,  or  damaged  by  it,  just  compen- 
sation must  be  made  to  the  owners.  If  a 
building  stands  in  the  way  of  the  road  which 
it  is  necessary  to  destroy,  its  value  must  be 
paid  by  the  corporation,  and  the  jury,  in  es- 
timating its  value,  will  take  into  conaideFation, 
not  the  value  of  the  materials  composing  the 
building,  but  the  value  of  the  building  as 
such." 

The  value  of  the  property  at  the  time  and 
place  of  the  fire  is  the  question  the  jury  is  to 
pass  upon.  This  the  court  charged,  and  the 
plaintiff  admitted.  Market  value  is  what  a 
thing  will  sell  for.  Pennsylvania  &  N,  T,  R, 
db  Canal  Co,  v.  Bunnell,  81  Pa.  414  To  make 
a  market,  however,  there  must  be  buying  and 
selling.  Blydenburgk  v.  Welsh,  1  Baldw.  340. 
Property  may  have  a  value  for  which  the 
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owner  may  recover  if  it  he  destroyed,  altboueh 
it  have  no  market  value.    Atchiion,  T,  d  8.  F. 
B.  Co,  V.  Stanford,  12  Kan.  864,  880.     ''Sup- 
pose/ aska  the  court  in  the  case  just  cited,  "a 
rod  of  railway  track,  or  a  shade  tree,  or  a 
fresco  painting  on  the  walla  or  ceiling  of  a 
house,  or  a  hushel  of  corn  on  the  western 
plains,  should  be  destroyed,  could  there  be  no 
recovery  for  these  articles  simply  because  there 
might  be  no  actual  market  value  for  the  same?" 
To  fix  the  market  value  of  a  thing,  it  seems  to 
us  that  there  must  be  a  selling  of  things  of  the 
same  kind.    If  there  had  ever  been  a  sale  of 
an  betel,  or  of  any  other  building,  in  Tavares, 
we  are  not  informed;  and  we  have  no  judicial 
knowledge,  nor  does  the  record  inform  us, 
that  hotels  have  a  market  value  there.    Yet, 
though  there  is  no  market  value  or  standard 
value,  the  plaintiff  should  not  be  allowed  more 
than  the  property  destroyed  bv  fire  on  the  9th 
of  April,  1888,  was  reasonably  worth  in  Ta- 
vares.   To  do  this  it  is  proper  to  invoke  the 
aid  of  an  facta  calculated  to  show  its  value, 
and  we  are  unable  to  perceive  that  the  circuit 
judge  erred  in  admitting  the  evidence  of  the 
cost  of  replacing  the  building  on  the  day  of 
the  fire.    It  was  a  fact  tending  to  show,  and 
to  be  considered  with  others,  by  the  jurv  in 
determining  what  amount  of  money  would  put 
the  plaintiff  in  the  position  in  which  he  was 
at  the  time.    If  there  were  any  other  facts  in- 
cident to  the  condition  of  Tavares,  considered 
in  a  business  or  other  point  of  view,  calculated 
to  afTect  the  value  of  this  or  any  other  prop- 
ertj'  there,  and  which  would  qualify  or  out- 
weigh the  item  of  this  cost  of  restitution,  and 
SQcii  facts  do  not  appear  in  the  record,  we  are 
Dot  responsible.    It  must  be  assumed  there 
were  none  other  existing.    Bv  saying  the  tes- 
timony was  admissible  we  do  not  say  what 
weight  should  be  given  it,  nor  do  we  come  in- 
to conflict  with  the  Tennessee  and  Illinois  cases 
last  mentioned.    The  evident  meaning  of  tbose 
cases  is  that  the  cost  of  restitution  or  of  the 
materials  is  not  the  measure  of  damages  gov- 
erning the  Jury,  and  not  that  such  facts  can 
never   be  considered  in  arriving  at  the  true 
value  or  measure  of  damages.    If  an  article 
has  DO  market  value,  its  value  may  be  shown 
by  proof  of  such  elements  or  facts  affecting 
the  question  as  exist.    Recourse  may  be  had 
to  the  items  of  cost,  and  its  utility  and  use. 
2  Sutb.  Damages,  878.    In  Ltue  v.  Jones,  89 
N.  J.   1m  707,  the  plaintiff  was  permitted  to 
show  tlie  cost  of  a  bedstead  as  tenaiog  to  prove 
its  value.     This  cost  was  the  price  at  which  a 
regular  dealer  in  such  articles  had  sold  it  when 
new  in  the  ordinary  course  of  trade.     "A  sale 
io  made,"  said  the  court,  *'was  evidence  of  the 
market  value  of  the  thing  when  new,  and 
the    value   of  such  goods   when   worn   can 
scarcely  be  ascertained  except  by  reference  to 
the  former  price,  and  the  extent  of  the  depre- 
ciation.    Of  course,  the  cost  alone  would  not 
be  a  Just  criterion  of  the  present  value,  but  it 
would   constitute  one  element  in  such  a  cri- 
terion,   and  the  attention  of  the  jury  in  this 
case  "WHS  clearly  directed  to  the  importance 
which  it  deserved  to  have."    See  also  8uUi- 
tnn  V.  Lear,  23  Fla.  468,  474.    In  WhippU  v. 
Walpoie,  10  N.  H.  180,  it  was  held  it  was  ad- 
missible to  prove  what  horses  like  those  lost 
or  injured  cost  at  a  town  near  the  place  where 
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the  loss  occurred.  Upon  the  same  principle, 
and  for  even  stronger  reasons,  we  tbiuk  that 
the  cost  of  restitution  at  the  time  of  the  de- 
struction of  the  building  was  an  element  which 
might  be  considered  by  the  jury  with  others 
in  ascertaining  value. 

The  suggestion  of  appellant's  brief  that  what 
a  building  is  used  for,  whether  it  was  a  home 
or  a  business  house,  what  income  was  deriv- 
able from  it,  where  it  was  located,  what  its 
surroundings,  enter  into  the  consideration  of 
value,  are,  as  to  the  hotel,  met  by  the  evidence 
in  this  case,  and,  except  as  to  that  of  income, 
the  s^me  may  be  said  of  the  other  buildings. 
Whether  or  not  any  of  the  buildings  were 
profitable  as  investments  at  the  lime  of  the  fire 
the  defendant  could,  if  such  evidence  was  ad- 
missible, have  elicited  on  cro&s  examination  of 
plaintiff's  witnesses,  or  by  independent  testi- 
mony, as  might  have  been  proper  under  the 
circumstances;  and  the  same  may  be  said  also 
of  the  suggestion  as  to  the  "prospects"  of  these 
properties,  and  of  the  value  of  other  property 
in  the  vicinity,  and  of  the  land  after  the  houses 
were  burned.  "What  were  the  whole  prem- 
ises worth  in  the  market  as  they  stood  at  the 
time  of  the  fire,"  is,  if  we  substitute  the  words 
"at  Tavares"  for  "in  the  market,"  the  ques- 
tion really  submitted  to  the  jury  for  decision. 

The  question  of  value  in  cases  where,  as 
here,  there  is  no  market  value,  is  one  pecul- 
iarly for  the  jury.  Nothing  has  been  permitted 
to  go  to  this  jury  which  it  was  improper  for 
them  to  consiaer  in  coming  to  a  conclusion  as 
to  the  value  of  the  several  kinds  of  property 
involved.  It  cannot  be  assumed  that  there 
were  other  persons  who  would  have  testified 
to  facts  or  circumstances  other  than  those 
shown  by  the  record,  of  a  character  to  in- 
fluence the  Jurors  to  a  lower  estimate  of  the 
values,  or  have  themselves  placed  a  less  value 
on  the  property.  The  juiy  has  returned  a 
verdict  according  to  its  Judgment,  and  it  is 
undeniable  that  Uiey  have  not  given  the  plain- 
tiff the  benefit  of  the  several  values  insisted 
upon  by  the  plaintiff's  chief  witness,  but  it  is 
apparent  that,  after  considering  all  the  facts 
and  circumstances  and  testimony,  the  jury  has 
said  what  they  deemed  the  property  to  be 
worth,  falling  considerablv  below  the  aggre- 
gate of  that  witness'  opinion.  There  was,  in 
our  Judgment,  suflScient  evidence  to  sustain 
the  verdict,  and  we  fail  to  find  in  the  brief  any 
contention  that  the  verdict  should  be  reversed 
as  being  excessive.  If  there  were  such  con- 
tention, we  could  not  sustain  it. 

Yin.  Upon  the  question  of  the  allowance 
of  interest  as  matter  of  right  upon  the  amount 
of  damages  found  by  the  jury,  from  the  date 
of  the  destruction  of  the  property  in  cases  like 
this,  where  the  damages  sued  for  are  unliqui- 
dated, the  following  authorities,  with  others 
that  we  have  examined,  hold,  in  effect,  "  that 
the  jury  may,  at  their  discretion,  allow  and 
include  interest  in  their  verdict  as  damages, 
but  not  as  interest  eo  nomine.'^  2  Sedgw. 
Damages,  p.  190;  authorities  cited  in  note  to 
ShOleck  V.  French,  6  Am.  Dec.  196;  Elaek  v. 
Gamden  d  A,  B.  di  Transp,  Co.  45  Barb.  40; 
Central  B.  Co,  v.  Beare,  66  Ga.  499;  Lincoln  v. 
Glaflin,  74  D.  8.  7  Wall.  182,  19  L.  ed.  106; 
C^arrett  v.  Ohieago  d  N,  W,  B.  Co.  86  Iowa, 
121;  Brady  v.  Wikoxeon,  44  Cal.  289.    In  all 
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liiAte  authorities  no  other  reason  is  given  for 
this  rule  than  that  it  has  been  so  held  in  other 
cases  that  have  gone  before  them,  except  that 
in  a  few  cases  it  is  put  upon  the  ground  that 
where  property  is  wrongfully  taken  and  with- 
held, the  defendant  gets  the  benefit  of  its  use 
during  the  detention^  and  is  required  to  pay 
interest  as  compensation  for  such  use,  when  in 
cases  of  property  wrongfully  destroyed  the 
defendant  derives  no  benefit  therefrom.  The 
answer  to  this  theory  is  that,  in  cases  of  this 
kind  for  the  negligent  and  wrongful  destruc- 
tion of  property,  the  issue  as  to  the  amount  of 
the  compensation  does  not  depend  upoq  ben- 
efits that  accrued  therefrom  to  the  defendant, 
whose  negligent  act  brought  about  the  destruc- 
tion; but  the  issue  rests  wholly  upon  the  ques 
tion  as  to  what  is  the  sum  of  the  damage  to  the 
party  whose  property  has  been  destroyed. 
Keilher  do  we  think  this  theory  can  properly 
be  applied  even  in  cases  of  trespass  and  trover. 
Interest  on  the  value  of  the  property  taken  in 
those  cases  cannot  correctly  be  said  to  be 
allowed  to  the  plaintiff  '^because  the  defendant 
derives  benefit  from  the  use  of  the  property," 
but  is  allowed  to  the  plaintiff  to  compensate 
him  for  Lis  deprivation  of  its  use  during  the 
detention  thereof.  Suppose  in  this  case  the 
fumitui-e  in  this  hotel,  instead  of  being  de- 
stroyed, had  been  wrongfully  taken  by  the 
defendant,  and  had  been  carried  away  and 
disposed  of  at  once  by  gift  to  other  parties,  or 
had  been  destroyed  by  fire  or  otherwise  after 
the  taking,  so  that  it  really  derived  no  benefit 
therefrom,  in  an  action  for  the  recovery  of  its 
value  interest  under  the  modern  authorities 
would  be  recoverable  as  matter  of  legal  right; 
but  in  such  case,  would  the  subsequent  gift  or 
destruction  thereof,  and  absence  of  beneficial 
use  to  the  defendant,  have  any  effect  upon  the 
right  to  the  recovery  of  interest?  The  answer 
in  the  negative  is  self-evident. 

In  Anerum  y,8lone,  2  Bpeer,  L.  5d4,  in  which 
this  question  of  interest  is  discussed  at  greater 
length  than  in  any  case  we  have  examined 
holding  this  view,  Frost.  J.,  says:  '*To  the 
argument,  if  interest  may  be  allowed  in  the 
aggregate  damages  found  by  a  verdict,  why 
may  it  not  be  allowed  eo  nominef^ihe  reply  is: 
The  law  does  not  inquire  into  the  particulars 
of  a  verdict  for  damages,  and  in  some  cases 
interest  furnishes  a  just  and  convenient 
measure  for  the  jury.  But  it  is  a  stated  com- 
pensation for  the  use  of  money,  and,  as  it  can- 
not be  separated,  even  in  idea,  from  debt, 
seems  not  properly  incident  to  uncertain  and 
contingent  damages.  The  distinction  is  ad- 
mitted to  be  one  of  form,  depending  on  the 
form  and  cause  of  action.  It  u  necessary  and 
obligatory  by  law,  to  maintain  the  forms  of 
action,  with  the  distinctive  rules  which  govern 
ihem.  If  this  argument  is  not  allowed  to  he 
decisive,  there  is  no  reason  why  assumpsit 
should  not  be  brought  on  a  sealed  instrument, 
or  one  form  of  action  serve  alike  for  all  con- 
tracts as  well  as  torts.  Besides,  in  actions 
sounding  in  damages,  the  liability,  amount, 
and  time,  necessary  incidents  for  the  allowance 
of  interest,  are  not  ascertained  and  determined 
until  the  verdict  is  rendered.  Interest  being 
stated  damages  on  pecuniary  liabilities,  to  find 
n  sum  with  interest  in  an  action  sounding  in 
flpmapres  is  to  allow  damages  on  damages, 
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which  is  an  incongruity."    The  pith  of  the 
argument  here  is  that  the  distinction  grows  out 
of  and  depends  upon  the  "form*'  of  action, 
and  that  it  is  necessary  to  maintain  the  **  forms 
of  action,"  with  the  distinctive  rules  which 
govern  them.    We  cannot  give  our  consent 
that  matters  of  substance  founded  upon  right 
shall  be  thus  made  subservient  to  the  mainte- 
nance of  the  mere  forms  of  action;  or  that 
money  which  rightfully  belongs  to  a  party 
shall  be  given  when  called  by  the  name  "  dam- 
ages," and  withheld  if  chanced  to  be  called 
•  'interest"   In  Parroti  v.  Knickerbocker  Ice  Co,, 
46  N.  Y.  861.  the  court  says:    "In  cases  of 
trover,  replevin,  and  trespass,  interest  on  the 
value  of  property  unlawfully  taken  or  con- 
verted is  allowed  by  way  of  damages,  for  the 
purpose  of  complete  indemnity  of  the  party 
injured,  and  it  is  difiScult  to  see  why,  on  the 
same  principle,  interest  on  the  value  of  property 
lost  or  destroyed  by  the  wrongful  or  negligent 
act  of  another  may  not  be  included  in  the 
damages."    In  the  case  of  Anerum  v.  Blone, 
supra,  the  court  says:    "  It  is  necessary  to  the 
allowance  and  estimate  of  interest  to  ascertain 
the  sum  due,  and  the  time  when  payable." 
At  what  time  does  the  liability  for  the  negligent 
destruction  of  property  attach  to  the  wrong- 
doer if  it  shall  be  found  that  all  things  concur 
to  set  such  liability  in  motion?    It  has  been 
sometimes  contended  that  such   liability  at- 
taches only  upon  the  finding  of  the  jury.     We 
do  not  think  so.    The  verdict  of  the  jury 
simply  declares  the   liability  and    fixes  the 
amount.    The  law  attaches  the  liability  at  the 
time  of  the  destruction,  if  all  the  circumstances 
attendant  thereon  concur  in  stamping  the  case 
with  the  legal  elements  of  liability.    As  before 
seen,  the  measure  of  the  loser's  damage  is  the 
vfdue  of  his  property  destroyed  at  the  time  of 
its  destruction.    Why  at  the  time  of  destruo- 
tion?    Because  it  is  at  that  time  that  the  de- 
stroyer becomes  liable  for  such  value.    The 
loser,  before  and  at  the  time  of  such  destruo- 
tion,  was  entitled  to  bis  property,  and  the 
beneficial  use  of  it,  and  instantly,  upon  such 
destruction,  becomes,  under  the  law,  entitled 
to  its  value  in  money  at  the  hands  of  the 
wrongdoer,  and  can  sue  instantly  for  such 
value.    Because,  through  the  law's  delays,  no 
opportunitp^  is  afforded  to  have  the  amount  of 
that  value  declared  by  a  jury  for  a  year, 
perhaps  several  years,  is  it  right  that  the  loser 
shall,  during  all  that  time,  be  kept  out  of  both 
his  property,  its  use.  and  its  value,  without 
some  remuneration  for  the  retention  by  the 
wrongdoer  of  such  value?    Upon  every  prin- 
ciple of  right  we  cannot  think  so.    The  theory 
or  the  measure  of  liability  in  such  cases  is  just 
compensation.    We  cannot  see  either  justice 
or  completeness  of  the  compensation  dispensed 
under  a  rule  that  declares  a  party  who  wrone- 
fully  destroys  another's  property  to  be  liable 
at  the  time  of  such  destruction  for  the  value 
thereof,  but  that  permits  the  wrongdoer  to 
withhold  such  value  for  years,  without  some 
compensation  for  such  retention.     We  cannot 
appreciate  the  force  of  the  argument  of,. the 
learned  judge  in  Anerum  v,  Slone,  aupra,  ''that 
to  allow  interest  in  an  action  for  damages 
would  be  to  allow  damages  on  damages."     It 
is  true  that  in  a  certain  sense  it  is  an  allowance 
of  damages  on  damages  (interest  being  a  species 
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of  damage),  but  ft  is  not  an  allowaace  of 
damage  on  damage,  for  the  same  cause  of 
damage.  In  the  oue  case  the  principal  sum — 
the  value  of  the  property  destroyed — is 
awarded  as  the  damage  for  the  wroofrful  de- 
struction; in  the  other,  interest  is  allowed  as 
the  damage  for  the  wrongful  detention  of  such 
value.  In  Chapman  v.  Chicago  i&  N,  W.  R, 
Go. ,  26  Wis.  804.  Chief  Justice  Dixon  says: 
"  In  trespass,  trover,  or  rCTilevin  for  the  same 
property  taken  or  converted  by  the  defendants, 
such  would  have  been  the  legal  rule  of  dam- 
ages; or,  rather,  the  value,  with  interest  from 
the  time  of  the  takine  or  conversion.  Why 
should  not  the  same  rule  prevail  in  this  action? 
We  are  at  a  loss  to  assign  any  good  reason  for 
the  distinction,  if  it  can  be  said  that  it  exists, 
or  if  it  can  be  said  to  be  in  the  discretion  of 
the  jury  to  give  interest  by  way  of  damages  in 
this  case,  whilst  in  the  others  they  must  give 
it  as  a  matter  of  strict  leffal  right.  We  say  we 
can  see  no  good  reason  fox  the  discrimination. 
The  object  of  the  rule,  or  of  any  rule  of 
damages  in  any  of  the  cases,  is  to  give  just  and 
full  compensation  for  losses  actually  sustained. 
It  is  obvious,  regard  being  had  to  such  com- 
pensation, which  constitutes  the  foundation  of 
the  rule,  that  the  giving  of  interest  is  as  essen- 
tial in  this  case  as  in  any  of  the  others.  It  is 
immaterial  to  the  party  who  has  lost  his  prop- 
erty, whether  it  has  been  taken  and  converted^ 
or  negligently  destroyed  by  the  other.  His  loss 
\a  the  same  in  either  case,  and  in  either  case  he 
should  be  entitled  to  the  same  com|)en8ation." 
This  view  of  the  law  accords  f ullv  with  ours, 
and  seems  to  be  sustained  also  by  the  following 
aothorities:  1  Suth.  Dam.*  174;  Fremont,  E. 
d  M.  V.  B.  Co,  V.  Marley,  25  Neb.  188;  Mote 
T.  Chicago  d  N.  W,  B.  Co.  27  Iowa,  22;  Snyre 
▼.  ffewa,  82  K.  J.  £q.  662;  Derby  v.  OaUup, 
5  Minn.  119.  In  the  case  of  Milton  v.  Black- 
shear,  8  Fla.  161  (decided  in  1858),  relied  upon 
to  establbh  a  contrary  view,  the  question  under 
discussion  was  not  involved.  The  action  In 
that  case  was  upon  an  account  for  lumber  sold 
and  delivered;  and  there  is  nothing  in  the 
decision  that  conflicts  with  the  views  here 
expressed.  Neither  do  we  find  anything  in 
our  statute  that  is  inconsistent  therewith.  Our 
statute —page  585,  §  1,  McCIel.  Dig.  (Laws 
1866,  chap.  1483),— provides  as  follows:  "The 
legal  rate  of  interest  to  be  charged  on  all  notes, 
money,  or  liability  of  whatsoever  character, 
and  upon  all  judgments,  shall  be  eight  per 
centum  per  annum."  In  view  of  the  charges 
given,  we  must  assume  that  they  were  heeded 
by  the  jury,  and  that  they  included  interest  in 
their  verdict  from  the  date  of  the  fire  to  the 
day  of  their  finding  upon  the  amount  found  by 
them  to  be  the  value  of  the  property  destroyed, 
which  value,  by  arithmetical  rules,  we  find  to 
be,  in  round  numbers,  forty-five  thousand  and 
some  hundred  dollars.  The  remainder  of  the 
verdict  of  $52,909.08  represents  interest  found 
by  the  jury  for  the  period  of  two  years  and 
seventeen  days  intervening  between  the  fire 
and  the  verdict.  The  established  measure  of 
damage  in  such  cases  being  complete  compen- 
sation, we  feel  that  it  would  be  doing  a  positive 
wrong  to  the  plaintiff  were  we,  because  of  these 
instructions  on  the  question,  to  order  either  a 
new  trial,  or  a  remittitttr  of  this  sum,  to  which, 
upon  every  principle  of  right,  the  plaintiff  is 
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justly  entitled.  The  errors  assigned  for  giving 
the  above-quoted  2l8t  and  8th  instructions  on 
the  subject  of  interest  and  measure  of  damage, 
and  for  the  refusal  to  give  the  above  quoted 
28th,  29th,  and  80th  instructions  asked  for,  can- 
not be  sustained. 

IX.  It  is  claimed  that  the  court  erred  in 
giving  to  the  jury  the  seventh  instruction 
requested  by  the  appellees,  which  ia as  follows: 
*  *  That,  if  the  Jury  believe  from  the  evidence 
that  the  defendant,  or  the  defendant's  a^ent  at 
Tavares,  had  knowledge  of  the  condition  of 
the  streets  and  of  the  sidewalks,  and  had 
knowledge  that  there  was  trash  on  or  under 
the  sidewalks,  and  that  the  sidewalks  were  of 
inflammable  material,  such  knowledge  can  be 
considered  by  the  jury  in  connection  with  the 
question  of  negligence  in  x>ermitting  the  emis- 
sion of  sparks  m large  and  dangerous  qunnti- 
ties  and  of  unusual  size  from  the  locomotive, 
if  the  jury  believe  from  the  evidence  that  such 
sparks  were  emitted."  (Assigned  as  the  108th 
error.)  The  effect  of  this  charge,  though 
framed  with  cautious  ingenuity,  was  to  say  lo 
the  jury  "  that,  in  considering  the  question  of 
negligence  on  the  part  of  the  defendant  com- 
pany, the  knowledge  of  the  company's  agent, 
at  Tavares  of  the  inflammable  condition  of  the 
sidewalks  could  be  regarded  as  the  knowledge 
of  the  defendant  company,  and  that  such 
knowledge  might  be  regarded  as  an  element 
of  negligence."  It  is  now  no  longer  an  open 
question,  but  well  settled,  that  notice  to  an 
agent,  to  be  binding  upon  his  principle,  must 
be  concerning  some  fact  within  the  scope  of 
the  powers  and  duties  of  the  agent  as  such. 
To  charge  the  principal  with  the  knowledge 
of  his  agent,  it  must  be  concerning  some  fact 
connected  with  the  particular  duties  that  the 
agent  is  authorized  to  perform  for  the  prin- 
cipal. Story,  Ag.  g  140;  Hiem  v.  MiU,  18 
Yes.  Jr.  114;  1  Parsons,  Oont.  77,  and  author- 
ities cited  in  note  x;  1  Rorer,  Railroads,  669; 
Fulton  Bank  v.  J^ew  York  d  8.  Canal  Co.  4 
Paige,  126,  8  L.  ed.  872;  Congar  v.  Chicago  d 
N.  W.  B.  Co.  24  Wis.  167;  Bank  of  United 
States  y.  Davis,  2  HiU,  451;  Winchester  y.  Bal- 
timore &  8,  B.  Co.  4  Md.  281;  Bank  of  8k 
Marys  v.'Mumford,  6  Ghi.  44. 

We  are  not  satisfied,  in  the  absence  of  some 
definite  evidence  or  better  knowledge  than  we 
have,  assuming  that  such  knowledge  can  be 
invoked,  as  to  the  extent  of  the  duties  of  a  local 
or  station  agent,  that  notice  to  this  agent  was 
in  law  notice  to  the  company,  and  therefore  to 
the  engineer  managing  the  train;  and,  though 
the  charge  mav  be  erroneous,  we  do^not  think 
it  could  have  had  any  material  effect  on  the 
conclusion  of  the  jury  as  to  the  question  of 
negligence. 

The  question  of  negligence  in  this  case  as 
shown  bv  the  discussion"  of  it  in  the  second 
paragraph  of  this  opinion,  resolved  itself  into 
one  of  the  relative  veracity  of  the  witnesses  of 
the  plaintiff  and  those  of  the  defendant  upon 
the  issue  of  the  emission  of  sparks  as  claimed 
by  the  plaintiff,  and  the  presence  of  a  proper 
spark-arrester,  and  its  proper  management,  as 
claimed  by  the  defendant.  The  jury  have 
shown  by  their  verdict  that  they  believed  the 
testimony  given  by  plaintiff's  witnesses  as  to 
the  escape  of  the  large  quantities  of  sparks,  or 
coals,  and  cinders  of  extraordinary  size,  and  did 
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DOt  believe  the  defendnot's  conteDtion.  ThU 
conclusioD  results  oecessarily  from  the  verdict, 
because  a  yeidict  findiDg  negligence,  as  this 
impliedly  does,  could  not  have  been  reached, 
and  cannot  be  maintained,  on  any  other  theory. 
The  escape  of  such  sparks  was  conclusive  evi- 
dence that  there  was  either  not  a  proper  spark- 
arrester,  or  that  it  was  not  properly  managed; 
and  the  absence  of  such  an  arrester,  or  of 
proper  management,  established,  of  itself,  neg- 
ligeoce  in  the  defendant.  As  the  jury  believed 
this  testimony,  it  is  altogether  unreasonable  to 
say  that  the  charge  under  consideration  could 
have  influenced  ue  verdict.  Negligence  was 
necessarily  made  out  without  its  supporting 
influence,  and  could  not  have  been  made  out 
without  the  evidence  referred  to,  and  the  belief 
thereof.  The  above  testimony,  believed  as  it 
was,  precluded  entirely  any  other  verdict  on 
the  question  of  negligeuoe  than  the  one  reached; 
and,  if  the  admission  of  the  testimony  on  which 
the  charge  was  based,  which  testimony  showed 
that  the  local  agent  had  knowledge  as  to  the 
trash  and  sidewalks,  had  been  excepted  to.  and 
the  question  before  us  was  the  propriety  of  its 
admission,  we  should  be  compelled  to  say  that 
it  was  error  without  injury;  and  our  conclu- 
sion as  to  the  charge  is  the  same.  The  jury 
could  not  have  found  the  verdict  without  be- 
lieving plaintiff's  witnesses,  vet  this  charge 
could  nave  had  no  eifect  in  the  formation  of 
this  belief;  and,  this  being  so,  it  had  necessar- 
ily no  effect  upon  the  finding  of  neglierence, 
the  only  point  to  which  it  related.  Knowledge 
by  the  company  or  the  engineer  managing  the 
locomotive  of  the  alleged  condition  of  the  streets 
and  sidewalks  might,  in  the  minds  of  the  jury, 
have  aggravated  the  degree  of  negligence  to 
willful  injury;  but  tbe  escape  of  Ihe  sparks 
of  the  size  and  in  the  quantitv  indicated  made 
a  case  of  negligence,  under  the  circumstances 
existing,  independent  of  any  consideration  by 
the  jury  of  knowledge  or  ignorance  of  the  com- 
panv  or  its  asent. 

2l  Tbe  118th  error  assigned  is  the  giving  of 
the  fourteenth  charge  requested  by  plaintiff 
below,  as  follows:  "That  in  cases  of  this  kind 
the  jury  have  the  right  to  infer  negligence 
from  the  circumstances  of  the  case;  that  cir- 
cumstantial evidence  alone  would  authorize 
the  finding  of  negligence;  and  that  the  jury 
have  the  nght  to  presume  from  the  escape  of 
sparks  in  large  and  dangerous  quantities,  and 
of  unusual  size,  from  the  smoke-stack  of  tbe 
locomotive  engine,  and  at  different  times  from 
this  same  engine,  that  the  enfifine  either  did  not 
have  the  most  approved  appliances  to  prevent 
their  I  escape,  or  that  the  said  appliances 
were  not  properly  adjusted  so  as  to  prevent 
their  escape,  or  that  the  engine  was  not  han- 
dled or  operated  in  a  proper  manner,  and  with 
due  care  and  vigilance.      The  merits  of  the 

Eroposition  of  law  involved  in  this  instruction 
ave  already  been  fullv  discussed  in  another 
part  of  this  opinion,  wherein  it  is  held  that  the 
testimony  of  the  plaintiff's  witnesses  to  the  ef- 
fect that  sparks  and  burning  cinders  of  unusual 
size  and  in  unusual  quantities  were  in  fact 
emitted  from  the  defenaant's  en^iue,  as  against 
the  evidence  of  thedef end  ant's  witnesses  that  the 
engine  was  in  perfect  condition,  and  skillfully 
handled,  presented  a  simple  question  of  verac- 
ity between  the  opposing  witnesses,  that  was 
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for  the  jury  alone  to  settle;  and,  from  what  has 
been  said,  we  cannot  see  that  this  charge  is  ob- 
noxious to  the  law  upon  the  subject,  but,  on 
the  contrary,  enunciates  the  principle  correctly. 
We  cannot  discover  therein  any  encroachment 
upon  the  province  of  the  jury  to  deal  with  tbe 
facts.  It  instructs  the  jury,  in  effect,  that 
from  certain  circumstances  mentioned  they 
can  under  the  law,  arrive  at  a  mentioned  result. 
It  does  not  trench  upon  the  facta  by  tbe  asser- 
tion that  any  mentioned  fact  or  circumstanco 
does  exist,  or  has  been  •established;  nor  does 
it  undertake  to  assert  that  the  result  therein 
mentioned  has  been  reached,  or  should  be  es- 
tablished by  the  jury.  We  think  the  charge 
is  fully  sustained  by  the  cases  cited  supra, — 
Burke  v.  Louisville  dJif.B.  Co,,  a,nd  Atehiaon, 
r.  dk  R  F.  R.  Oo.  V.  Bales, 

XI.  The  refusal  of  the  court  to  permit  de- 
fendant's witness  L.  P.  Dupont  to  l>e  interro- 
gated as  to  what  he  heard  other  parties  at  tbe 
fire  say  in  reference  to  its  origin  is  also  relied 
upon  as  error.  It  seems  that  the  witness  Du- 
pont was  in  Tavares  on  the  morning  of  the 
fire,  and  that  on  hearing  the  alarm  of  fire  he 
went  to  the  scene  of  its  origin,  at  Lester's  sa- 
loon, and  there  heard,  but  did  not  see  for  him- 
self, bow  it  originated.  We  think  the  court 
properly  excluded  any  detail  of  what  others 
may  have  said  in  this  witness*  presence  as  to 
how  the  fire  originated. 

The  origin  of  the  fire  was  an  independent, 
isolated  fact,  standing  out  by  itself  alone,  that 
was  necessary  to  be  proven  by  direct,  inde- 
pendent facts  or  circumstances;  and  if  a  knowl- 
edge of  such  fact  is  possessed  by  any  person^ 
such  person  should  have  been  produced,  and 
his  knowledge  thereof  detailed  under  the  sanc- 
tity of  an  oath  as  a  witness  on  the  stand.  To 
have  permit  tod  the  witness  Dupont  to  state  what 
he  heard  some  one  say  was  the  origin  of  the 
fire  would  have  been  to  admit  hearsay  evidence, 
pure  and  simple.  1  Greenleaf  on  Evidence, 
g  108,  in  discussing  the  exceptional  cases  where- 
in hearsay  evidence  is  sometimes  permitted, 
savs:  "The  principal  points  of  attention  are 
whether  the  circumstances  and  declarations 
offered  in  proof  were  contemporaneous  with 
the  main  fact  under  consideration,  and  whether 
they  were  so  connected  with  it  as  to  illustrate 
its  character."  The  attempt  here  was  not  to 
introduce  declarations  or  circumstances  con- 
nected with,  or  a  part  of.  or  that  illustrated 
the  character  of,  the  main  fact  necessary  to  be 
established,  but  it  was  an  effort  to  prove  the 
main  fact  itself  by  hearsay,  which  fact,  as  be- 
fore stated,  stood  independent  and  alone.  The 
object  in  having  this  witness  to  testif  v  that 
he  heard  some  one  at  the  fire  say  how  it  orig- 
inated was  evidently  for  the  purpose  of  estab- 
lishing the  fact  that  tbe  fire's  origin  was  other 
than  sparks  from  defendant's  locomotive. 
Suppose  the  witness  bad  been  allowed  to  so 
testify,  what  would  it  have  proved?  Clearly 
it  would  have  proven  nothing  more  than  the 
bare  fact  that  he  did  so  hear;  but  this  certain- 
Iv  could  not  be  claimed  as  nn  establishment  of 
the  truth  of  whatever  it  was  that  he  did  hear. 

In  this  connection  it  is  also  contended  that 
the  court,  in  plaintlfl's  favor,  committed  tbe 
thirty-third  error  assigned,  in  pormiiiing  the 
plaintiff's  witness  J.  H.  Sean  to  rol  <te  a  remark 
that  he,  Sears  himself,  made  at  the  time  he 
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and  one  Terry  were  trampling  out  large  coals 
of  fire  along  the  sidewalk,  to  wit:  *  'I  remarked 
that  if  there  were  any  coals  underneath  the 
plHDk  walk  we  would  soon  have  a  blaze.  The 
wind  was  blowing  quite  fresh  at  that  time." 
And  it  is  contended  that  the  admission  of  this 
remark  in  evidence  was  the  same  in  character 
as  the  testimony  sought  to  be  drawn  from  the 
witDess  Dupont  Where  the  parallelity  or 
similarity  lies  between  the  two  propositions, 
either  in  su^jstance  or  effect  intended  to  be 
produced,  we  are  wholly  at  a  loss  to  discover. 
The  attempt,  with  the  witness  Dupont,  was  to 
have  him  testify  to  what  he  heard  another  party 
say,  in  order  to  prove  the  origin  of  the  fire. 
With  the  witness  Sears,  he  was  allowed  to  re- 
hearse to  the  jury  an  observation  or  remark 
that  he  himself  made  as  to  the  probability  of  a 
blaze  "if  there  were  any  coals  underneath  the 
plank  walk,"  such  as  he,  at  the  time  of  the  re- 
mark, was  trampling  out.  And  he  gives  as 
reason  for  the  remark,  that  "the  wind  was 
blowiog  quite  fresh  at  the  time  "  In  the  case  of 
Dupont,  hearsay  evidence  was  attempted;  in 
the  case  of  Sears,  he  was  allowed  to  rehearse 
an  oral  observation  made  by  himself,  that  was 
prompted  by  the  surrounding  circumstances 
at  the  time,  of  wind,  dr}'  weather,  inflammable 
sidewalks,  etc.  If  Sears,  in  the  Jury's  pres- 
ence, had  stated  that* 'he knew  or  thought  at 
the  time,  from  the  surroundings,  of  fresh  wind, 
inflammable  sidewalks,  and  dry  weather,  that 
there  would  be  a  blaze  if  any  of  those  coals 
were  underneath  the  walk,^  it  would  have 
amounted  to  the  same  thin^  in  substance  and 
effect  as  the  rehearsal  of  his  formerly  made 
oral  remark.  Under  the  strict  rule  of  evidence, 
this  observation  of  Sears  should  have  been  ez- 
eluded;  not  upon  the  ground  of  it  being  hearsay, 
as  was  Du pout's,  but  because  it  was  the  ex- 
pression of  his  opinion.  But.  in  the  light  of 
the  other  legal,  and  with  the  lury  convincini?, 
testimonv  in  the  case,  establishing  the  correct- 
ness of  the  truth  of  Mr.  Sears'  observation,  we 
cannot  see  that  the  restatement  of  that  obser- 
vation to  the  Jury  could  possibly  have  been 
productive  of  any  harm  to  the  defendant. 

XII.  Another  error  assigned  is  the  admission 
of  certain  evidence  of  one  G.  W.  W.  Davis, 
over  defendant's  objection .  The  objection  was 
that  his  testimonv  was  the  same  as  that  of 
certain  of  plaintiff's  witnesses  who  had  testMed 
before  the  defendant's  witnesses,  and  that  it 
was  not  admissible  in  rebuttal. 

The  authorities  hold  that  it  is  within  the 
discretion  of  the  trial  court  to  permit  a  plain- 
tiff who  mav,  before  resting,  have  introduced 
enough  testfmony  to  make  out  a  prima  facie 
case,  to  introduce,  after  the  defendant,  addi- 
tional proof  in  chief,  as  distinguished  from 
proof  in  rebuttal;  and  the  exercise  of  this  dis- 
cretion is  not  assignable  for  error  except  in 
cases  of  manifest  abuse.  Thomp.  Trials, 
g^  343-^7.  We  do  not  see  that  there  has  been 
any  abuse  of  discretion  in  this  case.  In  view 
of  the  character  of  the  defense  on  the  question 
of  negligence,  and  the  fact  that  the  decision  of 
this  question  bc^Mime  one  of  the  mere  credibil- 
ity of  witnesses,  we  think  the  judge  properly 
exercised  that  discretion  in  permitting  addi- 
tional witnesses  to  those  first  used  to  prove  the 
escape  of  sparks  by  the  same  engine,  either  at 
he  same  or  other  points,  that  morning.    It 
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does  not  appear  that  the  defendant  was  placed 
at  an  unfair  position,  or  suffered  any  disad- 
vantage from  the  mere  fact  of  these  witnesses 
testifying  after  the  defendant  had  put  in  its 
case.  No  exercise  of  discretion  unfairly  as 
against  the  defendant  on  this  line  is  shown. 

Xin.  There  is  sufilcient  testimony  to  sustain 
the  verdict;  and,  while  there  is  on  some  points 
such  conflict  between  plaintiff's  witnesses  and 
those  of  the  defendant  as  makes  this  peculiarly 
a  case  in  which  an  appellate  oourt  cannot 
interfere  or  disturb  the  finding  of  the  Jury, 
there  is  no  such  inconsistency  or  conflict  or 
unnaturalness  in  the  testimony  of  the  plaintiff's 
witnesses  as  can  cause  it  to  be  said  that  no  jury 
could  believe  them.  Their  credibility  was  a 
(question  for  the  jury.  Interest  in  or  connec- 
tion with  other  suits  of  the  same  character 
against  the  defendant  are  circumstances  affect- 
ing the  credibility  of  witnesses.  They  do  not 
disqualify  the  witnesses,  but  constitute  a  con- 
sideration with  which  the  Jury,  and  not  the 
court,  have  to  deal  and  have  dealt. 

The  member  of  the  court  whose  name  appears 
at  the  head  of  this  opinion  feels  it  is  due  to  his 
associate,  Mr.  Justice  Taylor,  to  say  that  he 
prepared  about  the  same  number  of  the  sub- 
divisions of  this  opinion  as  were  prepared  by 
such  member. 

The  judgment  it  c^ffirmed. 

Judge  Mitchell,  of  the  sixth  circuit,  sat  in 
the  place  of  Mr,  Juitiee  Mabry*  who  was  di^ 
qualified. 

A  petition  for  a  rehearing  was  subsequentlv 
filed  in  response  to  which  on  July  1,  1891, 
Raney,  On,  J.,  On  behalf  of  the  court,  de- 
livered the  foUowinf^  opinion: 

Appellant  has  petitioned  for  a  rehearing  of 
this  cause. 

In  the  fifth  subdivision  of  the  main  opinion 
we  said:  "Appellant's  counsel  insist  that  the 
questions  propounded  to  the  witnesses  A.  N. 
Lester,  J.  S.  Erman  et  cU,,  by  plaintiff,  as 
appears  from  the  dth  to  the  10^  grounds,  ii> 
elusive,  of  the  assignment  of  errors,  were 
leading,  and  sought  to  elicit  testimony  which 
was  irrelevant  and  incompetent,  and  that  the 
court  erred  in  overruling  aefendanfs  objection 
thereto;  and  they  say  that  these  objections  are 
manifest  on  the  face  of  the  questions,  and  they 
submit  them  without  argument.  There  are 
147  assignments  of  error,  of  which  a  half  dozen 
are  expressly  abandoned  in  this  court.  We 
have  perceived  no  such  infractions  of  the  rules 
invoked  as  call  ui>on  an  appellate  court  for  in- 
terference, and  we  feel  that  counsel  would  have 
pointed  out  the  same  if  they  had  detected  them." 

This  conclusion  was  not  reached  by  us  un- 
advisedly. It  expresses  exactly  what  we  in- 
tended to  say.  As  careful  a  consideration  had 
been  given  to  the  entire  record  and  its  bearing 
upon  the  numerous  points  discussed  in  the 
brief  as  the  very  impressive  gravity  of  the  case 
demanded,  and  we  had  found  nothing  justifying 
any  other  conclusion  than  that  reached,  as  to 
any  one  of  these  points,  or  as  to  the  whole  case: 
nor  had  we  perceived  any  such  infractions  of 
the  rules  as  to  leading  questions,  irrelevant  or 
incompetent  testimony,  in  the  questions  pro- 
pounded to  witnesses  and  not  discussed  in  the 
brief,  as  . .  lied  for  a  reversal  of  the  judgment 

5 


66 


Wyoaunq  Sdfkeicb  Couht. 


Aua.» 


of  the  lower  court.  In  saying  thto,  however, 
we  did  not  intend,  and  do  not  now  desire,  to 
be  understood  as  holding  that  such  a  consign- 
ment to  an  appellate  court  of  a  long  array  of 
assignments  of  errors,  scattered  throughout  a 
bill  of  exceptions  of  479  pages,  should  not  be 
treated  as  an  abandonment  of  them,  eTen 
though  it  is  accompanied  with  the  assurance 
that  tbey  are  "earnestly  insisted  upon."  We 
do  not  mean  to  intimate,  however,  thatcoonsel 
were  at  fault  in  not  giving  more  attention  to 
these  assignments  of  error.  On  the  contrary, 
we  think,  considering  the  whole  case  made  by 
the  record,  that  they  gave  them  all  the  atten- 
tion they  merited. 

The  proper  function  of  a  petition  for  a  re- 
hearing is  to  present  to  us  anv  omission  or  cause 
for  which  our  Judgment  is  supposed  to  be 
erroneous.  No  new  ground  or  position,  not 
taken  in  the  argument  submitting  the  cause, 
can  be  assumed.  It  is  our  dutv  to  consider  the 
petition  in  the  light  of  this  rule,  and  to  grant 
a  rehearing,  if  we  find  in  it  anything  which 
gives  us  reason  to  apprehend  that  the  Judg- 
ment rendered  is  erroneous.  First  Nat.  Bank  v. 
Ashmead,  28  Fla.  879, 891 .  We  have  carefully 
considered  the  points  made  in  this  petition,  and 
find  nothing  In  any  of  them  to  Justify  a  rehear- 
ing, or  that  in  tlie  least  shakes  the  conclusions 
reached  in  the  main  opinion.  What  is  said  in 
the  main  opinion  of  the  testimony  of  Lester 
and  Erman  on  the  subject  of  former  fires  is 
entirely  correct  The  opinion  not  only  treats 
of  the  remark  of  Sean,  in  connection  with  the 
argument  made  as  to  it  in  the  brief,  but  it  also 
discusses  it  as  to  the  possibility  of  its  prejudic- 
ing defendant's  case;  thus  covering  all  that 
might  have  been  said  as  to  it  on  the  ground  of 
the  objection  made  to  it  on  the  trial  and  in  the 
assignment  of  error.  The  testimonv  of  Pearce 
was  not  assailed  here  as  being  calculated  to 
lead  to  an  excessive  verdict;  still  that  it  was 
•11  proper  to  go  to  the  iury  was  affirmed  after 
the  most  careful  consideration.  The  fact  that 
there  were  no  contractor's  profits  or  architect's 
fees  actually  incurred  by  plaintiff  in  the  con- 
struction of  the  hotel  .old  not  render  the 
evidence   inadmissible.   *  The    question   was 


the  value  of  the  property,  and  all  usual  or 
proper  items  of  cost  could  be  considere<l  by  the 
jury,  with  other  proper  evidence,  in  forming 
their  Judgment  as  to  what  it  was  worth  at  the 
time  of  the  fire,  or  what  it  would  cost  to  rein- 
state the  plaintiff  in  its  financial  condition,  in 
so  far  as  the  same  was  affected  by  the  deslruo 
tion  of  the  building. 

The  testimony  of  Davis  was  not  urged  before 
us  in  the  connection  of  former  fires,  but  on 
another  and  distinct  proposition;  and  to  attempt 
to  do  so  now  is  a  clear  violation  of  the  rule 
forbidding  new  positions  on  an  application  for 
rehearing.  Ur^ng  in  the  brief  the  objection 
made  to  his  testimonv  as  not  properly  admissi- 
ble in  rebuttal,  which  objection  is  disposed  of 
in  the  twelfth  subdivision  of  the  opinion,  waa 
clearlv  an  abandonment  of  the  point  now  pre- 
sentea.  Besides  all  this,  however,  the  testi- 
mony as  to  the  escape  of  sparks  from  this 
engine  is  too  full,  and  testified  to  by  too  many 
witnesses,  to  permit  any  one  to  think  for 
a  moment  that  the  fact  that  Davis'  testimony 
related  to  a  different  engine, — assuming  such 
to  be  the  case, — could  have  misled  the  jury  to 
the  inlury  of  defendant  There  was  no  failure 
or  omission  on  the  part  of  the  court  to  con- 
sider all  the  testimony  bearing  on  the  question 
of  Randolph's  not  saving  furniture,  and  the 
responsibility  of  the  plaintiff  therefor.  We 
are  entirely  satisfied  with  the  correctness 
of  the  conclusion  reached  on  this  point.  The 
Question  of  interest  was  the  subject  of  the  mosi 
acliberate  consideration,  and  not  only  has  our 
satisfaction  with  the  conclusion  increased,  but 
we  find  the  supreme  court  of  Pennsylvania 
taking  practically  the  same  course  in  the  case 
of  Penntylwinia  8,  VaUey  B,  Oo.  v.  Ziemer^ 
124  Pa.  660,  566,  671  (decided  in  1889).  The 
charges  on  the  subject  of  locomotive  appliances 
received  our  full  consideration.  They  were 
all  considered  by  us,  and  nothing  further  n€«d 
be  said  than  that  counsel  are  mistaken  as  ta 
the  word  "general"  not  appearing  in  the  2dd 
charge,  set  out  in  the  119th  assignment  of  error. 

No  more  extended  discussion  is  nesessaty* 
The  case  has  received  the  fullest  attention. 

A  rehearing  i»  denied. 


WYOMINa  SUPREME  COURT. 


Charles  M.  WHITE,  Admr.,  etc.,  of  Samuel 
H.  Winsor,  Deceased,  et  al,,  Appte,, 

«. 
William  HINTON  et  al,  lUepii. 
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!•  The  teehnieal  rule  of  law  mm^king 
pm,rt  of  a  day  a  whole  day  does  not  ap- 


ply to  the  days  of  a  legialatlve  ■eeeloa 

BO  as  to  make  a  session  of  a  limited  number  of 
days  whloh  began  at  noon  expire  with  the  end  of 
a  calendar  day,  but  the  last  legfslatiye  days  wiU 
expire  at  noon,  making  each  of  the  limited  num- 
ber of  days  full  days  of  twenty-four  hours. 

8.  Parol  testimony  cannot  be  admitted 

to  Impeach  legislative  Journals  and  records. 

8«   The  Wjondng  Act  .'of  I>eoepiber  i6» 


NOTB.~0cmipiitatton  of  legWatioe  dayt. 
U.  S.  Rev.  Stat.,  1 185^  as  amended  December  £8. 
1880,  providing  that "  the  sessions  of  the  legislative 
uBemblles  of  the  several  territories  of  the  United 
States  shall  be  limited  to  sixty  days*  duration,** 
means  not  sixty  oonsecutive  days  but  sixty  legis- 
lative  or  working  days,  exclusive  of  Sundays,  hol- 
idays, ana  days  of  intermediate  adjournment. 
Gheyney  v.  Smith  (Ariz.;  March  24, 1890. 

17  L.  H.  A. 


It  appears  from  a  recital  in  the  opinion  in  First 
Nat.  Bank  of  Brunswick  y.  Yankton  Oounty.  101 
IT.  S.  U8, 26  L.  ed.  104A,  that  the  territorial  legisla- 
tive assembly  of  Dakota  made  a  practical  oonstruo* 
tion  of  this  section  directly  opposed  to  the  forego* 
Ing,  calling  the  fortieth  consecutive  day  after  it 
convened  the  fortieth  day  of  the  sesBion,  although 
it  had  actually  been  in  session  only  tMrtihM9 
days. 


See  also  18  L.  R.  A.  337. 
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'  1877,ef«atl]i«  a  naw  Judicial  district 
and  aastfl^niiiir  a  Jud^e  thereto  did  not 

displace  him  from  his  sphere  in  excess  of  tbe  leg- 
Islative  power  under  the  graot  of  Conffrees  fflv- 
infir  legislative  authority  on  all  rightful  subjects 
of  legialatioa  and  explicitly  authorizing  the  as- 
signment  of  Judges  to  the  several  Judicial  dis- 
tricts in  such  manner  as  each  legislative  assem- 
bly deems  **  proper  and  convenient." 

4f  A  Judge  is  not  disquaUlled  to  bold 
eonrte  in  counties  added  to  his  district  by  stat- 
ute because  the  Act  provides  additional  compen- 
sation for  the  service. 

5.  The  Jurisdiction  of  a  eonrt  is  eetab* 
liahed  ae  res  Judicata  although  not  dis- 
cossed  or  expressly  decided  where  an  appellate 
court  treats  its  Judgments  and  decrees  as  those  of 
a  lawful  court  in  the  exercise  of  its  lawful  Juris- 
dictioo. 

6.  A  defect  in  the  proof  of  serrioe  by 
publication  will  not  defeat  the  Jurisdiction  of 
the  court  If  the  requisite  service  was  in  fact 
made,  i 

!•  Adefltetinthenotloeof  suitorinthe 
serwice  Is  not  sufllcient  to  authorise  open- 
ing up  a  decree  or  Judgment  witho^it  showing  a 
good  defense. 

B.  A  Judgment  or  decree  aminst  an  in- 

i  althougl 


e  Fperson  is  not  void  although  within 
the  time  limited  by  statute  it  may  be  opened  op 
to  admit  of  a  valid  defense. 

(August  82,  liBOd 

APPEAL  by  oomplatnantfl  from  a  decree  of 
the  District  Court  for  Uiota  County  In 
favor  of  defendants  in  a  suit  brought  to  vacate 
a  decree  foreclosing  a  mortgage  against  Sam- 
uel £L  Winsor  for  want  of  proper  service,  and 
of  jurisdiction  in  tbe  court  decreeing  foreclos- 
nre,  and  also  because  of  Winsor's  insanity  at 
the  time  of  the  commencement  of  the  suit 
Jiffinned, 

Tbe  facts  are  stated  in  the  opinion. 

Mr.  Williaoi  Ware  Peck  for  appellants. 

Messrs.  Lacey  ft  Vandevanter  for  re- 
spondents. 

Cona^ray»  /.,  delivered  the  opinion  of 
the  court : 

On  November  80,  1874,  Samuel  H,  Win- 
sor made  bis  promissory  note  in  favor  of 
William  Hinton  for  the  sum  of  $2,146,  with 
interest  at  16  per  cent  per  annum  from  date. 
At  the  same  time,  and  to  secure  payment  of 
this  note,  Winsor  excuted  to  Hinton  a  mort- 
gage upon  the  realty  in  controversy  in  Uiis 
suit.  In  May,  1876,  Winsor  removed  to  the 
state  of  Indiana,  where  be  resided  continu- 
ously from  that  time  until  bis  death,  in  Oc- 
tober, 1881.  He  left,  as  bis  only  surviving 
heirs,  Emma  A.  Winsor,  bis  widow,  and  two 
minor  children  of  bimself  and  the  said  Em- 
ma, by  name  George  Ames  Winsor,  bom  Jan- 
nary  27,  1878,  and  Marie  Booth  Winsor,  bom 
January  14,  1875.  These  beirs  and  Charles 
U.  White,  administrator  of  the  estate  of  said 


Samuel  H.    Winsor,  in  Wyoming,  are  the 
complainants  in  this  suit.     On  March  15, 
1877,  Hinton  commenced  suit  for  tbe  foreclos- 
ure of  bis  mortgage  in  tbe  district  court  of 
the  third  judicial  district  for  Uinta  countv. 
Winsor  was  defendant  therein,  as  also  rne 
Uinta  C^l  &  Mining  Companv,  but  ibi^ 
company  passed  out  or  the  suit  by  plea  of 
disclaimer.     Uinta  county  was  maide  part  of 
the  second  judicial  district  by  an  Act  of  the 
legislative  assembly  of  Wyoming  territory, 
approved  December  16,  1877,  and  during  the 
pendency  of  the  foreclosure  suit;  and  such 
proceedings  were  bad  in  said  suit  tbat,  on 
July  81,  1878,   the  second  judicial   court, 
sitting  within  and  for  Uinta  county,  made, 
in  due  form,  a  decree  of  foreclosure  of  said 
mortgage,  finding,  among  other  things,  that 
due  service  bad  oeen  made  upon  both 'de- 
fendants, and  tbat  there  was  due  upon  the 
note  $8,088.80.    Pursuant  to  this  decree,  the 
master  sold  the  realty  in  due  course  of  law 
to  Hinton  for  $2,700,  tbat  being  the  highest 
bid.    This  sale  was  confirmed,  and  a  deed  or- 
dered accordingly  by  said  second  judicial 
district  court,  sittirg  within  and  for  U^nta 
county,  at  its  July  term,  and  on  the  6th  day 
of  July,  1878.    This  deed  never  passed  to 
Hinton.    He  took   iomiediate  pos8esi»ion  of 
tbe  property,   and  on  September  5,   1878, 
deeded  it,  and  delivered  possession  to  tbe 
Union  Pacific  Railroad  Companv,  the  pre- 
decessor in  title  and  interest  of  one  of  the 
defendants  berein,  tbe  Union  Pacific  Railway 
Company.    Tbe  service  of  notice  upon  Win- 
sor in  tbe  foreclosure  suit  was  by~  publica- 
tion.   The  law  then  in  force  required  serv- 
ice, wben  naade  by  publication,  to  be  made 
in  a  newspaper  printed  in  tlie  county  where 
tbe  suit  was  begun,  or,  if  no  newspaper  was 
printed  there,  in  a  newspaper  of  general  cir- 
culation in  such  county,    and  printed   in 
Wyoming  territory.    Tbe  affidavit  of  publi- 
cation on  file  shows  publication  of  a  notice 
in  due  form  for  tbe  requisite  time  in  tbe 
Evanston  Age,  a  newspaper  of  general  cir- 
culation in  Uinta  county.    It  does  not  show 
that  the  Evanston  Age  was  printed  in  Uinta 
county,    or   that  there  was  no   newspaper 
printed  in  Uinta  county,  and  tbat  the  Evans- 
ton Age  was  printed  elsewhere  in  the  terri- 
tory.   This  affidavit  is  tbe  only  evidence  of 
a  constructive  service  fumishea  in  the  fore- 
closure suit.    Winsor  became  insane  after 
tbe  execution  of  bis  note  and  mortgatre  to 
Hinton,  and  before  the  commencement  of  the 
foreclosure  suit,  and  continued  insane  until 
bis  death.    No  api)earance  in  tbat  suit  was 
made  by  or  for  him,  and  no  ^ardia?  ad 
litem  was  appointed,  and  he  baa  no  general 
guardian  in  or  out  of  tbe  territory.    How  his 
affairs  were  managed   during  his  insanity 
does  not  appear.    The  defendant  tbe  Union 
Pacific  Rauroad  Company  and  tbe  defendant 
William  Hinton  have  taken  from  said  prop- 
ety,  anl  have  appropriated,  sold,  and  con- 


The  word  '*  days  **  in  Ala.  Const.,  art.  4,  8  6,  llmlt- 
tng  the  sessions  of  the  Leaislature  to  fifty  days, 
means  working,  legislative  days,  and  does  not  in' 
dude  Sundays.    MBx  parte  Oowert,  OS  Ala.  94. 

Nor  other  days  upon  which  both  Houses  concur 
in  refusing  to  sit  by  Joint  resolutions  of  adjourn- 

17L.B.  A. 


ment.    Moog  v.  Randolph,  77  Ala.  697:  Sayrev. 
Pollaid,  Td.  OOS. 

We  have  not  discovered  the  conflict  of  Judicial 
opinion  on  this  point  referred  to  In  the  principal 
case,  unless  the  vigorous  dissenting  opinion  in 
Cheyney  v.  Smith,  supra,  Is  meant*  J.  Q.  O. 
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sumed,  quantities  of  coal,  largely  exceeding 
in  value  the  amouat  of  Hinton's  note,  wit£ 
interest,  above  coat  of  mining,  handling, 
marketing,  and  all  expenses  therewith  con- 
nected. It  is  asked  in  this  suit  that  the  de- 
cree of  foreclosure,  the  master^s  sale  to  Hin- 
ton,  and  Hinton's  deed  to  the  Union  Pacific 
Railroad  Company  be  annulled,  vacated,  and 
held  fornaugbt,  and  the  Union  Pacific  Bail- 
way  Company  be  perpetually  enjoined  from 
asserting  any  title  to  the  property  in  contro- 
versy under  its  deed,  and  extracting  coal 
from  or  committing  waste  upon  said  prop- 
erty, and  that  the  complainants  be  admitted 
to  redeem  from  said  mortgage,  and  that  an 
accounting  be  had  of  the  coal  taken,  and  of  its 
value  above  expenses,  and  the  amount  each 
of  said  defendants  is  responsible  for,  and  the 
amount  to  which  each  of  said  complainants 
is  entitled,  and  that  the  court  decree  accord- 
ingly. To  the  bill  of  complaint,  alleging, 
substantially  as  above,  and  asking  relief 
substantially,  as  stated,  a  general  demurrer 
was  interposed.  The  district  court  sustained 
the  demurrer,  and  complainants  appeal.  It 
is  not  to  be  overlooked,  however,  that  com- 
plainants asked  that  Hinton's  deed  to  the 
Union  Pacific  Railroad  Company  should  be 
considered  as  extinguishing  his  mortgage. 
The  claim  is  that  the  deed  is  void,  but  still 
has  the  effect  to  extinguish  the  mortgage. 
This  cannot  be  the  case.  80  in  effect,  the 
lelief  asked  is,  as  stated,  to  declare  void, 
vacate,  or  annul  the  decree  of  foreclosure, 
the  master's  sale  thereunder  to  Hinton,  and 
Hinton's  deed  to  the  Union  Pacific  Railroad 
Company  to  admit  complainants  to  redeem 
from  the  mortgage,  and  to  have  an  account- 
ing. Complainants  claim  that  the  Act  of 
December  15,  1877,  attaching  Uinta  countv 
to  the  second  judicial  district,  was  invalid, 
and  never  became  law;  that  the  bill  was 
really  introduced,  passed,  transmitted  to  the 
governor,  approved,  and  returned  by  him, 
on  December  16,  and  after  the  session  of 
the  Legislature  had  expired  by  operation  of 
law ;  and  the  bill  of  complaint  alleges  t^at, 
"in  order  to 'give  the  aspect  of  validity  to 
said  proceedings  in  the  matter  of  the  intro- 
duction, passage,  transmission,  approval, 
and  return  of  the  bill,  and  thus  falsely 
and  unlawfully,  the  bill  was  dated  on  the 
15th  day  of  said  December,  all  the  proceed- 
ings of  said  Houses  in  respect  thereto  before 
its  transmission  to  the  governor,  the  date  of 
its  transmission  to  the  governor,  and  of  its 
return  and  reception  by  the  assembly  were 
entered  upon  the  journals  as  of  the  said  15th 
day  of  December,  making  the  journals 
fafsely  and  unlawfully  read  as  if  all  said 
proceedings  in  the  matter  of  the  bill  trans- 
pired on  that  day,  and  that  the  governor, 
lalsely  and  illegally  concerting  wiUi  the 
Legislature,  dated  the  approval  with  the 
last- mentioned  date.  That  afterwards,  and 
on  the  16th  day  of  December,  and  before  noon 
thereof,  and  with  like  want  of  authority, 
capacity,  and  legality,  the  members  of  said 
House  of  Representatives  and  said  council,  in 
the  name  of  said  fifth  legislative  assembly, 
the  session  of  which  had  ceased  to  exist  in 
law  on  the  expiration  of  the  said  15th  day 
of  December,  passed  a  joint  resolution  of  ad- 
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joumment  tins  die,  and  thereupon  dissolved 
and  departed."  The  bill  of  complaint  else- 
where alleges  that  the  Legislature  convened 
at  noon,  November  6th.  The  Act  of  Congress 
controlling  the  session  limited  its  duration 
to  forty  days.  This  period  of  forty  days, 
reckoning  consecutive  days,  holidays  and 
all,  would  terminate  at  noon,  December  16. 
It  is  said  the  law  knows  no  fractions  of 
days,  but  counts  each  fraction  as  a  whole 
day.  But  this  rule  is  by  no  means  universal. 
It  is  in  a  measure  abrogated  by  our  Civil 
Code,  §  2841:  **  Unless  otherwise  specially 
provided,  the  time  within  which  an  Act  is 
required  by  law  to  be  done  shall  be  computet 
by  excluding  the  first  day,  and  including 
the  last,  and,  if  the  last  be  Sunday,  it  shall 
be  excluded."  And  this  is  a  reasonable  nile 
for  computing  time,  independently  of  statute. 
The  rule  of  counting  fractions  of  days  as 
whole  days  is  doubtless  good  law  in  its  prop- 
er and  accustomed  application.  But  it  is 
technical  and  unnatural.    In  ordinary  Ian- 

fuage,  a  day  commencing  at  noon  means  a 
ay  closing  at  noon  of  t£e  following  day. 
The  technical  rule  of  law,  making  a  part  of 
a  day  a  whole  day,  is  not  recognized  as  con- 
trolling legislative  days.  A  calendar  day, 
even,  is  not  necessarily  a  legislative  day. 
A  fortiori  a  fraction  of  a  calendar  day  is  not 
necessarily,  or  even  presumptively,  a  legis- 
lative day.  By  a  long  established  practice 
of  Congress,  a  calendar  day  is  not  recognized 
as  limiting  a  session  of  any  legislative  days. 
Dating  legislative  proceedings  of  a  day's 
session  prolonged  into  the  morning  houis  of 
the  succeeding  day  as  of  the  date  when  the 
diurnal  session  began  seems  to  have  the  sanc- 
tion of  custom  in  both  Houses  of  Congress^ 
and  such  dating  is  not  considered  either  false 
or  unlawful.  Whether  the  limitation  of 
forty  days  means  forty  consecutive  days,  or 
forty  days  of  actual  legislative  session,  ex* 
eluding  Sundays  and  other  days  when  the 
Legislature  does  not  sit,  is  a  question  upon 
which  there  seems  to  be  some  conflict  of  ju- 
dicial opinion.  Some  of  the  best-considered 
cases  hold  that  tlie  limitation  allows  forty 
full  days  for  actual  legislative  work.  But  in 
this  case  the  bill  of  complaint  shows  a  final 
adioumment  before  noon  of  the  16th  day  of 
December,  which  was  within  the  forty  day 
limit  from  noon  of  the  6th  day  of  Novembner. 
In  addition  to  this,  it  appears  from  the  bill 
of  complaint  that  the  loumals  of  both  Houses 
of  the  Legislature  and  the  records  of  the  sec- 
retary's office  show  that  the  Act  of  December 
15,  1877,  was  passed  by  the  Legislature,  and 
approved  by  the  governor,  December  15.  By 
a  eoMensiu  of  authority  almost  unanimous, 
these  records  are  conclusive.  Parol  testi* 
mony  cannot  be  admitted  to  impeach  them. 
From  these  records  the  statutes  are  published 
for  the  information  of  the  people  and  the 
courts.  To  these  records  resort  is  had  in 
case  of  any  question  as  to  the  correctness  of 
the  published  statutes.  On  these  records  re- 
liance is  had  by  the  bench,  the  bar,  and  the 
public,  of  necessity  and  of  right.  Resort 
cannot  be  had  to  the  recollection  of  individ- 
uals to  shoM  what  the  law  is  or  is  not,  ot 
to  impeach  these  solemn  records  made  by  the 
members  and  officers  of  the  Legislature,  and 


k 


189d 


WfllTB  V.  HiKTOH. 


99 


by  the  governor  and  the  flecretary  ander  the 
sanction  of  their  official  oaUis,  and  to  prove 
against  the  records,  and  in  spite  of  them,  the 
astounding  proposition  that  the  governor  and 
both  Houses  ol  the  Legislature  falsely  and 
illegally  concerted  together  to  falsify  the  rec- 
ord of  the  two  Houses  and  of  the  secretary's 
otticc.  It  is  possible  that  all  this  might,  in 
tiie  course  of  history,  occur.  It  is  much 
more  probable  that  parol  testimony  to  that 
effect  would,  in  any  particular  instance,  be 
mistaken  or  false.  If  it  should  result  from 
these  principles  that  on  rare  occasions  valid- 
ity should  be  given  to  legislation  not  strictly 
regular  in  its  enactment,  the  evil  would 
be  much  less  than  the  unsettling  of  the  evi- 
dentiary foundation  of  all  statutory  law,  and 
the  weakening  of  the  public  faith  in  all  ex- 
isting legislative  enactments  which  would 
result  from  throwing  open  the  records  of 
legislative  action  to  impeachment  by  parol 
testimony  whenever  the  interest  or  caprice 
of  individuals  may  pi^pmpt  them  to  such  a 
course.  It  is  not  to  be  tolerated  that  the 
courts  or  the  people  should  depend  upon  or 
resort  to  the  recollection  of  individuals  for 
the  statutory  law. 

It  is  further  argued  by  counsel  for  com- 
plainants that  the  provisions  of  the  Act  of 
December  15,  1877,  attaching  Uinta  and 
Sweetwater  counties  to  the  second  judicial 
district,  and  assigning  J'udg^  Blair  to  hold 
the  terms  of  the  disSict  court  there,  were 
not  intended  to  take  effect  until  Crook  and 
Pease  counties,  constituting  the  new  third 
district,  should  be  organized,  and  courts 
established  therein.  The  Act  does  not  read 
so.  The  language  indicates  that  these  pro- 
visions were  to  take  effect  at  once.  It  is 
evidently  so  understood  by  counsel  for  com- 
plainants. Their  brief  sa^s:  The  statute 
discloses  on  its  face  that  its  direct  "object 
was  to  displace  from  his  sphere  the  judge 
whom  it  assigns  to  the  new  dislxict. "  These 
two  propositions  of  counsel  are  inconsistent. 
Both  cannot  be  correct.  Perhaps  neither  is. 
We  are  not  prepared  to  say  that  either  the 
object  or  the  effect  of  the  Act  was  to  displace 
from  his  sphere  the  judge  whom  it  assigned 
to  the  new  district.  Part  of  his  sphere  of 
Judicial  action  was  as  Justice  of  the  supreme 
court  This  was  not  interfered  with.  The 
Act  seems  to  be  within  the  general  grant  by 
Congress  of  legislative  authority  to  the  ter- 
ritories, extending  to  all  **  rightful  subjects 
of  legislation  not  inconsistent  with  the  Con- 
stitution and  laws  of  the  United  States, "  and 
within  the  special  authority  granted  to  the 
legislative  assemblies  of  Wvoming  and  other 
territories  to  **  organize,  alter,  and  mod  if v 
the  several  judicial  districts  thereof  in  such 
manner  as  each  legislative  assembly  deems 
proper  and  convenient,**  and  to  "assign  the 
judges  appointed  for  such  territories,  respect- 
ively, to  the  several  judicial  districts  there- 
of in  such  manner  as  each  legislative  as- 
sembly deems  proper  and  convenient* "  and 
to  "fix  and  after  the  times  and  places  of 
holding  the  district  courts  for  sudi  ter- 
ritories, respectively,  in  such  manner  as  such 
legislative  assembly  deems  proper  and  con- 
venient." U.  S.  Rev.  Stat  1878*  §§  1861, 
1918,  1918,  1919. 
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Whether*  legislation  is  wise  or  unwise, 
politic  or  impolitic,  Is  not  a  judicial  ques- 
tion. The  question  here  is  whether  the  Act 
is  upon  a  rightful  subject  of  legislation,  and 
whether  it  is  consistent  with  the  Constitution 
and  laws  of  the  United  States.  The  subject 
of  the  Act  is  certainly  a  rightful  subject  of 
legislation,  and  it  does  not  seem  to  conflict 
with  any  provision  of  the  Constitution  or 
laws  of  the  United  States.  It  seems  rather 
to  be  an  ordinary  and  regular  exercise  of  the 
legislative  power.  It  is  insisted  by  counsel, 
arguendo,  that  this  Act  displaces  a  judge, 
and,  if  it  can  stand,  the  Legislature  may 
displace  all  the  judges,  and  so  close  the 
courts.  We  have  alreadv  intimated  the  opin- 
ion tiiat  there  is  no  displacement  of  a  juage. 
When  the  Legislature  attempts  to  close  the 
courts,  in  whole  or  in  part,  there  will  be 
time  to  consider  its  authority  to  do  so.  The 
legislation  in  question  makes  no  such  at- 
tempt, but  provides  courts  for  all  counties 
within  its  scope. 

It  is  further  urfed  that  JudiM  Blair  was 
disqualified  to  hold  the  courts  in  Uinta  and 
Sweetwater  counties  by  pecuniary  interest, 
because  the  Act  provided  additional  compen- 
sation for  this  service.  This  contention  is 
without  reason.  That  a  judge  of  a  court  re- 
ceives compensation  for  his  services  never 
disqualifies  him.  It  does  not  give  him  a 
pecuniary  interest  in  any  cause  he  tries. 
Every  judge  necessarily  determines  for  him- 
self, in  the  first  instance,  the  territorial  extent 
of  Uie  jurisdiction  of  his  court.  We  have 
considered  the  principal  objections  ur^ed 
against  the  validity  of  the  Act  of  December 
16,  1877,  and  to  the  jurisdiction  of  the  second 
judicial  district  court  and  the  judge  thereof 
to  sit  in  Uinta  county,  in  1878,  because  it 
has  been  claimed  by  counsel  that  these  ques- 
tions were  evaded,  and  never  decided,  by  the 
territorial  supreme  court.  We  are  satisfied, 
however,  that  the  better  view  is  that  these 
questions  are  re»  Judieataf  and  that  the  prin* 
ciple  of  itare  deems  applies.  The  legislative 
records  show  the  Act  of  December  16,  1877, 
to  be  a  regularlv  enacted  law.  It  has  been 
published  as  such  in  accordance  with  law  and 
custom.  It  has  been  recognized  as  valid 
subsistinjr  law  by  the  bendi,  the  bar,  and 
the  public.  No  less  than  seven  cases  were 
earned  up  in  1878  from  the  second  judicial 
district  court  for  Uinta  county  to  the  supreme 
court  of  the  territory,  and  one  from  the  same 
court  for  Sweetwater  county.  In  each  of 
these  cases  the  validity  of  the  Act  of  De- 
cember 16,  1877,  and  the  jurisdiction  of  the 
second  ludicial  district  court  and  its  judge  to 
sit  in  Umta  and  Sweetwater  counties,  were  at- 
tacked in  a  dissenting  opinion  by  the  judge 
who  was  assigned  by  the  Act  to  the  new  dis- 
trict composed  of  the  unorganized  counties  of 
Pease  ana  Crook.  In  some  of  these  cases  the 
same  points  were  made  by  counsel,  and  in 
some  not.  In  none  could  they  have  been  over- 
looked or  evaded.  The  points  are  jurisdic- 
tional. The  cases  are  all  reported  in  volume 
2  of  the  Wyoming  Reports.  They  are  Hint'  n 
V.  Wineor,  2  Wyo.  206 ;  Oarbanati  v.  Berk- 
mth.  Id.  218;  Oarbanati  v.  Beckwith,  Id. 
216;  Oarbanati  v.  Uinta  County  Gomrs.  Id. 
267;  SweettDoter  County  Comrt.    v.  Johiutuu, 
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Id.  S90;  Oof^nati  ▼.  BinUn,  Id.  271;  Lee 
y.  Cook,  Id.  812;  and  T<9m((iry  ▼.  Ccmley^ 
Id.  881. 

The  case  of  Mnton  v.  TFtfU^r  waa  an  ap- 
peal by  the  codefendant  of  Winaor  from  the 
decree  of  foreclosure,  which  is  attacked  as 
Toid  in  the  present  suit.  The  appeal  was 
dismissed,  Peck,  J, ,  dissenting,  and  arguing 
that  the  decree  should  be  reversed  for  want 
of  jurisdiction  in  the  district  court  of  the 
second  judicial  district  to  sit  in  Uinta 
county.  Neither  in  this  nor  either  of  the 
other  cases  is  this  point  discussed  or  ex- 
pressly decided  by  the  court,  but  the  judtr- 
ment  and  decrees  are  treated  as  those  of  a  suB- 
listing  court  in  the  exercise  ot  its  lawful 
jurisdiction,  and  have  ever  since  stood  as 
such.  Language  could  not  be  more  effective 
to  establish  the  jurisdiction  of  the  court  and 
the  judge  thereof  to  sit  in  Uinta  county. 
And  such  language  was  not  essential.  It  is 
not  necessary  to  preface  every  decision  of  an 
appealed  case  with  the  declaration  that  the 
trial  court  had  jurisdiction.  Some  things 
ffo  without  saying.  A  finding  by  a  court  or 
jury  that  an  event  occurred  at  the  rising  of 
the  sun  is  a  finding  that  it  was  in  the  morn- 
ing. When  a  court  adjudges  the  realty  of  a 
decedent's  estate  to  the  heir  and  the  person- 
alty to  the  administrator,  it  is  a  decision 
that  such  Is  the  law.  When  a  court  sen- 
tences a  convict  to  be  hanged  for  murder,  it 
is  a  decision  that  death  bv  hanging  is  the 
penalty  for  murder.  When  an  appellate 
court  considers  and  affirms  a  judgment  or 
decree  of  a  nm  priue  court,  or  reverses  and 
orders  a  new  trial,  it  is  a  decision  that  the 
tribunal  appealed  from  is  a  court,  and  the 
judgment  or  decree  appealed  from  is  the  re- 
sult of  the  exercise  of  its  lawful  jurisdiction. 
Especially  so  where  it  is  shown  that  the 
question  of  jurisdiction  was  in  any  manner 
brought  to  the  attention  of  the  appellate 
court.  It  is  with  courts  as  witii  mankind 
in  general.  What  they  say  may  be  impor- 
tant, but  not  so  important  as  what  they  do. 
It  is  even  poesible  that  a  decision  may  be 
correct,  and  founded  on  correct  principles 
not  expressed,  and  yet  the  accompanying 
opinion  be  but  a  bundle  of  errors.  Con- 
versely, the  opinion  may  be  right,  but  the 
decision  wrong.  It  is  sometimes  claimed 
that,  because  a  point  involved  in  a  decision 
is  not  discussed  in  the  opinion  of  the  court, 
It  is  overlooked,  and  not  decided.  Nothing 
can  be  more  misleading  than  this  idea,  it 
is  of  tener  the  case  that  me  unmentioned  point 
is  not  controverted  b^  either  party  to  the 
litigation,  and  is  considered  too  clear  to  need 
argument  or  illustration.  Every  judicial 
decision  is  an  affirmation  of  every  legal  prop- 
osition necessarily  involved  in  the  decis- 
ion, and  without  which  the  decision  cannot  be 
correct,  and  this  is  so,  although  there  be  no 
single  proposition  of  law  expressed. 

In  none  of  these  cases  taken  from  Uinta 
county  to  the  supreme  court  of  the  territory 
in  1878  was  the  question  of  the  jurisdiction 
of  the  court  of  the  second  judicial  district  to 
sit  in  Uinta  county  expressly  decided.  But 
In  each  instance  the  judgment  or  decree  was 
recognized  and  treated  as  the  judgment  or 
decree  of  a  lawful  court  in  the  exercise  of  its 
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lawful  jurisdiction.  No  elaboration  of  ar- 
gument could  have  made  this  clearer  than  it 
18.  These  decisions  of  the  court  of  last  resort 
were  all  made  at  the  March  term,  1880.  Now, 
after  the  lapse  of  more  than  twelve  years,  we 
are  asked  to  say,  in  effect,  that  tiieae  decis- 
ions are  erroneous,  and  that  the  proceedings, 
judgments,  and  decrees  of  the  two  tc*m^«  of 
the  district  court  held  in  Uinta  county,  and 
the  two  terms  in  Sweetwater  county,  in  1878, 
are  absol utely  void.  Important  interests  have 
attached  and  reposed  upon  these  prooeedincs^ 
judgments,  ana  decrees.  A  new  line  of  de- 
cision now  upon  this  matter  would  produce 
confusion  and  disaster.  The  extent  of  these 
evil  results  it  Is  impossible  to  estimate  or 
foresee. 

The  jurisdiction  of  the  district  court  to 
hear  and  determine  the  foreclosure  suit  of 
Hinton  v.  Winnor  is  also  attacked  on  the 
ground  of  a  defect  of  proof  of  service  of 
notice  of  suit  upon  Winsor.  The  service  was 
by  publication.  The  statute  then  in  force  re- 
quired publication  to  be  made  in  a  news- 
paper printed  in  the  county,  or,  if  none  were 
printed  there,  in  a  newspaper  printed  in  the 
territory,  and  of  general  circulation  in  the 
county.  The  proof  of  publication  on  file 
shows  publication  in  the  Evanston  Age,  a 
newspaper  of  general  circulation  in  the 
county.  It  does  not  show  where  it  was 
printed.  But  there  is  a  finding  by  the  court 
that  both  defendants  were  duly  served. 
There  is  nothing  inconsistent  with  this  find- 
ing in  the  prooi  of  publication.  The  Evans- 
ton  Age  might  have  been,  and  no  doubt  was, 
**  printed"  in  Uinta  county.  This  is  not  de- 
nied by  complainants  by  their  pleading. 
The  jurisdiction  depends  upon  the  fact  of  ser- 
vice, and  not  upon  the  proof.  The  proof  may 
be  amended  in  accordance  with  the  fact  at  any 
time.  No  amendment  is  necessary  here,  be- 
cause the  record  already  shows  due  service, 
which  is  not  denied. 

It  is  also  objected  that  the  notice  was 
signed  by  the  party  complainant  only,  and 
that  it  should  have  been  signed  by  the  regis- 
ter in  chancery.  We  do  not  so  understand 
the  law.  But  defect  in  the  notice  or  in  the 
service,  one  or  both,  is  not  sufficient  to  au- 
thorize the  opening  up  of  a  decree  or  judg- 
ment. There  must  also  be  a  showing  of 
merits, — ^a  good  defense.  No  defense  what- 
ever is  set  up  in  the  present  suit.  The  de- 
cree of  foreclosure  is  shown  to  be  the  proper 
decree  in  the  former  suit.  There  was  an  ap- 
pearance in  the  forclosure  suit^  and  a  motion 
oy  Winsor' s  codefendant  to  strike  the  bill  of 
complaint  from  the  files  for  want  of  a  caption 
stating  the  title  of  the  cause.  This  resulted 
in  the  filing,  on  leave,  of  an  amended  bill 
of  complaint,  which  was  simply  the  original 
bill,  with  the  caption  prefixed.  It  is  urged 
that  this  necessitated  a  new  service  as  to 
Winsor,  who  made  no  appearance.  Such 
might  be  the  effect  of  a  material  amendment 
to  the  bill.  But  in  the  case  under  considera- 
tion, the  amendment  was  merely  formal. 
There  was  no  substantial  change  in  the  bill. 
It  was  the  same  bill,  rewritten,  with  the 
caption  prefixed.  There  was  no  change  of 
parties,  no  change  in  statement  of  facts,  no 
change  ia  the  relief  sought;  and,  again  to 
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make  Ibis  point  available  there  should  be  a 
showing  of  a  good  defense,  which  is  not 
made. 

It  is  urged  that  the  decree  of  forclosure  is 
void  as  to  Winsor,  because  he  was  insane  at 
the  time  of  the  bringing  of  the  suit  against 
him,  and  continued  insane  until  his  death. 
But  a  judgment  or  decree  against  an  insane 
person  is  not  void.  If  attacked  by  suit 
brought  within  the  time  limited  by  statute, 
after  the  removal  of  the  disability  the  decree 
may  be  opened  up  to  admit  of  a  valid  de- 
fense, which  must  be  set  out.  In  this  case 
the  suit  is  not  brought  in  time ;  neither  is 
there  any  defense  to  the  foreclosure  suit  set 
forth.  It  is  alleged  that  the  master  never 
made  any  deed  to  Hinton  after  selling  the 
property  to  him.  This  shows  no  right  of 
action  in  the  complainants,  but  rather  in  the 
defendant  company  to  have  its  title  perfected 
and  quieted  by  the  execution  and  delivery  of 
the  aeed.  In  addition,  it  would  seem  that 
the  present  suit  is  brought  in  a  manner  and 


at  a  time  when  none  of  the  numerous  objec* 
tions  urged  could  be  made  available,  except 
the  single  objection  to  the  iurisdiction.  It  is 
in  effect  admitted  that  neither  the  legal  mcth* 
od  for  opening  up  judgments  nor  reviewing 
decrees  has  been  follow^,  nor  the  law  or  prac* 
tioe  in  equity  for  either  of  these  purposea 
complied  with.  Defendants'  citations  of  au* 
thorities  to  establish  these  two  propositions 
are  not  .questioned  as  to  their  sufficiency,  but 
are  considered  as  inapplicable  by  complain- 
ants in  their  brief,  because  the  decree  of  fore- 
closure is  assailed  as  nonjurisdictional  and 
absolutely  void, — in  the  language  of  the 
brief,  as  the  decree  of  a  "court  which  was 
not  a  court. "  There  seems  to  be,  in  the  last 
analysis,  the  only  ground  upon  which  com- 
plainants rely. 

TJu  judgment  and  decree  of  tlu  Dieiriet  Court 
auetaining  the  demurrer  of  the  dtfendanU  to  the 
bill  is  affirmed, 

Groesbeck,  Oh,  J.,  and  Merrell»  J,, 
concur. 


CALIFORNIA  SUPREME  COURT. 


Flora  MORGAN,  Eespt, 
SOUTHERN  PACIFIC  CO.,  Appt. 
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1.  BeeoTerjr  for  the  pecuniary  loM  only 

can  be  had  In  an  action  for  the  death  of  a 
leiBtive. 


B.  A  eomplaint  in  an  action  for  the 
death  of  a  person  need  not  specially  aver 
the  loss  of  his  services  as  that  is  a  natural  and 
neoessary  oonsequenoe  of  the  death. 

8.  The  insufficiency  of  an  unTerilled 
ans^rer  to  a  verified  oomplaint  oannot  be  in* 
Bisted  on  by  plaintilT  in  the  appellate  court  if  the 
trial  court  rulsB  against  him  and  he  takes  no  ap- 
peal 


HoroL— Death  caueed  by  negiiomee;  meatiwre  of 

recovery. 

The  damages  should  be  such  as  to  folly  and  fair- 
ly make  compensation,  oonsiderloir  the  physical 
condition,  aii;e,  habits,  and  iodustry  of  the  person 
killed.  Atkyn V.Wabash  R.Ck).41  I^.  Bep.  183; 
Hickman  ▼.  Missouzl  Paa  B.  Oo.  4  West.  Hep.  754, 
SMo.App.844. 

In  the  absenoe,  however,  of  evidence  tending  to 
show  aggravation,  the  words  *'neoessary  injury," 
instead  of  the  words  ^^peouniary  injury,"  when 
osed  in  the  statute,  are  of  the  same  import  as  **pe- 
canlary  injury."  Morgan  v.  Durf ee,  00  Mo.  478, 88 
Am.  Bep.  606;  Owen  v.  Brockscbmldt.  M  Mo.  289; 
Joice  V.  Branson,  78  Mo.  28. 

Funeral  expenses  paid  by  plaintiff  are  among 
the  elements  of  damages.  Petrie  v.  Golumbla  St 
O.B.  Co.  29  6.0.808. 

In  estimating  the  damages,  the  jury  may  consider 
the  expense  of  board,  Bursing,  and  medical  aid, 
with  compensation  for  loss  of  time,  physical  and 
mental  pain,  including  such  sum  as  they  may  as- 
•00  on  aooount  of  distress  or  anxiety  of  mind,  ex- 
peri'enoed  In  view  of  death.  Corliss  v.  Worcester, 
N.  ft  B.  B.  Oo.  1  New  Bng.  Bep.  163, 68  N.  H.  40A. 

Aggravation  of  exitUno  diseaae  aUowed  for  in  dam- 

0068. 

Though  the  plaintiff  be  afBlcted  with  a  disease 
or  weakness  whloh  has  a  tendency  to  aggravate 
tbe  injury,  d0fendant*8  negUgenoe  will  still  be 
beld  to  be  the  proximate  cause;  and  the  defense 
that  the  sufferer  died  from  an  independent  disease 
ta  not  made  out  unless  it  is  clearly  shown  that  death 
must  have  ensued  Independent  of  the  injury.  2 
^hearm.  &  Bedf .  Neg.  4tb  ed.  %  742;  Jucker  v.  Chica- 
go ft  X.  W.  B.  Co.  N9  Wis.  160;  Denver  ft  B.  Q.  B. 

HLRA. 


Co.  V.  Harris,  122  U.  8.  607,  80  H  ed.  1146;  Lake 
Shore  ft  M.  8.  B.  Co.  v.  Bosenzweig,  4  Cent.  Bep, 
712, 118  Pa.  610;  Houston  ft  T.  C.  B.  Co.  v.  Leslie,  SI 
Tex.  88. 

Pecuniary  loss  only  rectweralAe. 

For  death  caused  by  negligence  the  law  implies 
pecuniary  loss,  for  which  oompensation  under  the 
statute  may  be  given.  Stafford  v.  Bubens,  1  West. 
Bep.  640, 116 111.106. 

But  some  one  must  sustain  pecuniary  loss  by 
reason  of  the  death,  otherwise  there  can  be  no  re- 
covery. Van  Brunt  v.  Cincinnati,  J.  ft  M.  B.  Co. 
78  Mich.  680;  Chicago  ft  N.  W.  B.  Co.  v.  Bayfield,  87 
Mich.  206;  Balob  v.  Grand  Bapids  ft  I.  B.  Co.  11 
West.  Bep.  476, 67  Mich.  804;  Tilley  v.  Hudson  Biver 
B.  Co.  24  N.  r.  471;  Pennsylvania  B.  Co.  v.  Good- 
man, 62  Pa.  880;  Pennsylvania  B.  Co.  v.  Keller,  67 
Pa.  800:  Steal  v.  Grand  Bapids  ft  L  B.  Co.  67  Mich. 
280;  Chicago  ft  A.  B.  Co.  v.  Shannon,  48  HI.  838; 
Matthews  v.  Warner.  28  Gratt.  670;  Lockwood  v* 
New  York,  L.  E.  ft  W.  B.  Co.  06  N.  T.  628;  Cook  v. 
Clay  Street  Hill  Co.  60  Gal.  604;  Webb  v.  Denver  ft 
R  G.  W.  B.  Co.  OTtah)  July  28,  1800;  Beeson  v. 
Green  Mountain  Min.  Co.  67  CaL  88;  Clifford  v.  All- 
man,  84  CaL  628;  Pool  v.  Southern  Pao.  B.  Co. 
(Utah)  April  18, 180L 

The  amount  should  be  just  oompensation  with 
reference  to  the  pecuniary  injury  resulting  to  the 
beneficiary  from  such  death.  Union  Pac.  B.  CO. 
V.  Dunden,  87  Kan.  1;  Ladd  v.  Foster,  81  Fed.  Bep. 
827;  Davis  v.  Guarnieri,  13  West.  Bep.  444, 45  Ohio 
St.  470. 

Compensatory  damages  only  are  allowed  where 
the  Injury  inflicted  is  not  the  result  of  willful  or 
wanton  wrong.  Green  v.  Pennsylvania  B.  Co.  96 
Fed.  Bep.  66.   See  note  to  Spokane  T.  ft  D.  Co.  v* 
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Aug., 


(AuflTUst  S,  1802.) 

APPEAL  by  defeDdant  from  a  Judgment  of 
the  Superior  Court  for  Kern  County,  in 
favor  of  plaintiff,  and  from  an  order  denying 
motion  for  new  trial,  in  an  action  brought  to 
recover  damages  for  the  alleged  negligent  kill- 
ing by  defendant  of  plaintiff's  minor  child. 
Bexer9ed, 

The  case  sufficiently  appears  in  the  opiDion. 

Mr,  R»  B.  Carpenter,  with  Mttsrh,  E.  L. 
Crai|c  ftod  Foshay  Walker*  for  appellant: 

The  damages  awarded  by  the  jury  are  gross- 
ly excessive,  and  were  evidently  given  under 
the  influence  of  passion  and  prejudnce. 

In  an  action  by  a  parent  against  a  railroad 
company  for  negligently  caunng  the  death  of 
his  infant  child,  he  is  entitled  to  recover  only 
for  the  pecuniary  injury  he  has  sustained. 

Pennsylvania  Co.  r.  LiUy,  78  Ind.  252; 
Munro  y.  Paeiflc  Coast  D.  dbACo.Si  Cal.  515; 
8i.  Louis,  I.  M.  d  8,  R  Co.  v.  Freeman,  86 
Ark.  41 ;  Atchison,  T,  4b  8.  F.  B.  Co.  v.  Broum, 
26  Kan.  448;  Lehigh  Iron  Co.  v.  Rupp,  100  Pa. 
95. 

The  whole  of  the  proof  is  as  silent  as  the 
averment  of  the  complaint  as  to  any  loss  of 
service.  There  was  no  damage  of  any  kind 
attempted  to  be  shown. 

Si^cial  damages  must  be  speciallv  pleaded. 

See  Cole  ▼.  Sioanston,  1  Cal.  51,  52  Am.  Dec. 
288;  Smith  y.  Harper,  5  Cal.  829;  Daboffich  y. 


Emetic,  12  Cal.  171;  8leteiMon  t.  Smith, ^OsX, 
108,  87  Am.  Dec.  107;  Oay  y.  Winter,  84  Cat 
158;  MaedougaU  T.  Maguire,  85  Cal.  279; 
Ifunan  y.  San Frandseo Oity  db Cottntif,98CBl. 
689;  Lewiston  Tump.  Co.  y.  Shasta  A  W.  W. 
Rood  Co.  41  Cal.  562;  Potter  y.  Froment,  47 
Cal.  165;  Payne  v.  MeKihUy,  54  Cal.  582. 

Damages  must  be  estimated  by  way  of  com- 
pensation and  not  by  way  of  solace. 

Beeson  y.  Oreen  Mountain  Min.  Co.  57  CaL 
89. 

No  damages  in  this  case  could  be  sustained, 
on  the  ground  that  they  were  exemplary. 

Terian  y.  LinkUtter,  80  Cal.  185. 

At  common  law  no  damages  can  be  recov- 
ered for  occasioning  the  death  of  a  human  be- 
ing. 

Biggins  y.  Butcher,  Tely.  89;  Baker  y.  Bol- 
ton, 1  Campb.  498. 

There  can  be  no  solatium  for  wounded  feel- 
ings or  loss  of  comfort  and  companionship. 

Blake  v.  Midland  R.  Co.  18  Q.  B.  93;  Porter 
y.  Hannibal  d  St.  J.  R.  Co.  71  Mo.  66,  86Am« 
Rep.  454;  Chicago,  B.  db  Q.  R.  Co.  y.  Sykes, 
(111.)  2  Am.  <&  Eng.  R.  R.  Cas.  254;  Webb  v. 
Benter  <ft  R.  O,  W.  R  Co.  (Utah,)  July  28, 
1890;  ChicMO  y.  Mf^or,  18  111.  849.  68  Am. 
Dec.  558;  Chicago  y.  SehoiUn,  75  HI.  468;  Chi- 
eago  y.  Uaneood,  80  III.  88;  Pennsylvania  R 
Co.  y.  MeCloskey,2d  Pa.  526;  Huntingdon  dt  B. 
T,  R  Co.  y.  Decker,^  Pa.  419;  Kansas  Pae. 
R  Co.  y.  MiUer,  2  Colo.  442;  Southwestern  R. 


Hoefer  ( Wanh.)  11  L.  R.  A.  680;  H*Fee  y.  Yioksburg, 
B.  ft  P.  B.  Ca  4S  La.  Ann.  790;  Bradahaw  v.  Lanca- 
shire ft  r.  R.  Ck>.  L.  R.  10  C.  P.  180;  Legffott  v.  Great 
Northern  R.  Co.  L.  R.  1  Q.  a  Dlv.  600. 

ODly  the  actual  money  value  of  the  life  of  one 
killed  by  oeffilgence,  based  on  proved  data,  oan  be 
recovered  by  hts  admlalfltrator  under  the  Alabama 
statutes.  James  v.  Richmond  ft  D.  R.  Co.  OS  Ala. 
Ki. 

The  peouDiary  injury  resulting  from  the  death 
of  a  person  from  whom  the  beneflciarles  of  the  ac- 
tion had  no  ngbt  to  claim  support  is  the  loss  of 
what  the  deceased  would  probably  have  accumu- 
lated afterward  if  he  had  lived.  Howard  y.  Dela- 
ware ft  H.  Canal  Co.  6  K  B.  A.  75,  40  Fed.  Kep. 
105. 

Before  damages  for  future  pecuniary  loss  can 
be  awarded,  there  sliould  be  proof  of  the  oiroum- 
staDces  of  the  person  kiiled  or  injured,  his  condi- 
tion in  life,  earning  power,  skill,  and  capacity. 
Btaal  y.  Grand  St.  ft  N.  R.  Co.  0  Cent.  Rep.  46K,  107 
N.  T.  086;  Hoque  y.  Chicago  ft  A.  R.  Co.  OS  Fed. 
Bep.866. 

Pain  and  suffering. 

Where  the  person  injured  by  the  negligent  act 
of  another  sues  for  damages  he  may  recover,  not 
only  for  bodily  pain  endured  but  for  mental  suf- 
fering as  elements  of  the  injury  for  which  com- 
pensation may  be  recovered  according  to  the 
iound  discretion  of  the  Jury.  But  in  an  action  by 
representatives  of  a  deceased  person  who  came  to 
his  death  by  reason  of  injuries  inflicted  through 
the  negligence  of  a  third  party  he  cannot  recover 
for  pain  and  sufferingror  mental  anguish  caused 
by  the  death  of  the  party  injured,  and  nothing 
may  be  allowed  as  a  sdUUium,  because  incapable  of 
a  pecuniary  estimate,  nor  for  the  suffering  of  the 
injured  party.  Pennsylvania  R.  Co.  v.  Zebe.33  Pa. 
818;  Telfer  v.  Korthem  R.  Co.  80  N.  J.  L.  188;  Hutch- 
ins  V.  St^  Paul,  M.  ft  M.  R.  Co.  44  Minn.  5. 

8o,the  mental  pain  and  suffering  of  a  mother 
caused  by  the  negligence  or  wrcingrful  act  of  an- 

17  L.R  A. 


other  resulting  in  the  death  of  her  child,  are  too 
remote  to  be  a  proper  element  of  damages.  See 
Webb  y.  Denver  ft  R.  G.  W.  R.  Co.  (Dtah  July  28, 
1800;  Corliss  y. Worcester,  N.  ft  R.  R.  Co.  1  New  Eng. 
Rep.  163, 68  N.  H.  404;  Bunyea  v.  Metropolitan  R. 
Co.  (D.  C)  18  Wash.  L.  Rep.  418;  Munro  v.  Pacific 
Coast  D.  ft  R.  Co.  84  CaL  516,  cited  in  Spauldingy. 
Pennsylvania  Co.  (Pa.)  12  L.  R.  A.  008. 

In  this  latter  case  it  was  held  that  the  price  for 
which  a  yolunteer  would  endure  the  suffering 
caused  by  a  personal  injury  inflicted  on  another 
cannot  be  made  the  measure  of  daniages  in  such 
oases.  See  also  note  to  Chicago  v.  McE^ean  (lU.)  8  L. 
R.  A.  766. 

Equitable  plaintiffs  are  not  entitled  to  recover 
anything  for  grief  or  mental  suffering  oooaaloned 
by  death,  but  are  entitled  only  to  damages  by  way 
of  compensation  for  the  pecuniary  loss  sustained 
by  them  in  consequence  of  death.  President,  etc., 
of  Baltimore  ft  R.  Tump.  Road  v.  State,  71  Md.  073. 

The  damages  under  the  statute  are  wholly  com- 
pensatory for  pecuniary  loss  and  exclude  all  puni- 
tive or  exemplary  elements,  as  well  as  ail  solace 
for  losR  of  society,  or  compensation  for  the  injured 
feelings  of  the  ^ryiyors  or  the  suffering  of  the  de- 
ceased. The  proper  estimate  oan  usually  be  nr- 
rlved  at  with  approximate  accuracy,  by  taking 
into  account  the  calling  of  deceased,  and  the  in- 
come derived  therefrom;  his  health,  age,  talents, 
habits  of  industry,  his  success  in  life  in  the  past,  as 
well  as  the  amount  of  aid  in  money  or  services 
which  he  was  accustomed  u>  furnish  the  next  of 
kin.  2  Thomp.  Neg.  1201, 1202;  Rose  v.  Desmoines 
VaUey  R.  Co.  80  Iowa.  266;  Chicago  ft  N.  W.  H.  Co. 
y.  Bayfield,  37  Mich.  205;  Balch  v.  Grand  Rapids  ft 
L  R.  Co.  11  West.  Rep.  476,  67  Mich.  804;  Howard  v. 
Dehiware  ft  H.  Canal  Co.  6  L.  R.  A.  75,  40  Fed.  Rep. 
108,  cited  in  Hutchins  y.  St.  Paul,  M.  ft  M.  R.  Co.  44 
Minn.  6. 

Exemplary  and  punitive  danuiges  net  recovenMs, 

As  a  general  rule  exemplary  damages  are  not  r^ 
ooverable  in  an  action  for  negligence  resulting  in 
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Cb.  ▼.  Pavik,  34  Ga.  856;  Barley  ▼;  Ohieago  A 
A.  E,  Co.  4  Biss.  480;  Ke9ler  ▼.  Smith,  86  N. 
C.  154;  Oreen  ▼.  Eudsan  River  R.  do,  83  Barb. 
35;  Paulmier  v.  Brie  B.  Oo.  84  N.  J.  L.  151; 
Donaldson  ▼.  Mueieaippi  tbM.B,  Oo,  18  Iowa, 
280. 87  Am.  Dec.  891;  NdekoiUe  d  0.  R  Co,  y. 
Stettne,  9  Heisk.  13;  fjong  y.  Morrison,  14  lod. 
595,  77  Am.  Dec  73;  March  y.  Walker.  48  Tex. 
872;  OtOf,  0,  db  8.  F.R,  Oo.  y.  Leey,  69  Tex.  668, 
46  Am.  Hep.  378;  Comngton  Street  R  Co,  v. 
Parker,  9  Bu8h,455, 15  Am.  Rep.  735;  James  v. 
Christy,  18  Mo.  163;  Hyatt  y.  Adams,  16 
Mich.  180. 

For  ttie  death  of  a  child,  parents  are  onl  y 
entitled  to  the  value  of  his  serYices  during  bu 
minority,  less  cost  of  raising  child. 

Caldwell  Y.  Brown,  58  Fa.  453;  State  y. 
Baltimore  R.  Oo,  34  Md.  84,  87*  Am.  Dec. 
600;  Pennsylvania  R.  Oo,  y.  Selly,  81  Pa. 
873;  Telfer  y.  Iforthem  R.  Oo,  80  N.  J.  L. 
198;  Walters  y.  Chicago,  R,  L  db  P,  R.  Oo, 
86  Iowa,  458;  Roehford,  R.  I,  d  St,  L,  R,  Oo, 
Y.  DOaney,  83  IlL  198.  35  Am.  Rep.  808;  Me- 
Govern  y.  New  York  Cent,  A  H.  EL  R.  Oo,  67 
K.  Y.  417. 

And,  in  determining  the  Yalue  of  these  serv- 
ices, the  occupation  and  condition  in  life  of 
the  plaintiff  may  be  taken  into  account. 

Ewen  Y.  Chicago  A  N.  W.  R,  Oo,  2S  Wis. 
613;  Barley  y.  CHacago  db  A.  R,  Oo,  4  Biss.  480; 
Ohieago  y.  Pimers,  43  DL  169,  89  Am.  Dec. 
418. 


The  jury  cannot  take  into  account  "the 
opportunities  of  acquiring  wealth  or  fortune 
by  change  of  circumstances  of  life." 

Mansmd  Coal  dt  Coke  Oo.  y.  MeEnery,  8 
W.  N.  C.  88. 

The  damages  In  all  these  cases  must  be 
compensatory  and  not  exemplary. 

Conant  ▼.  Oriffln,  48  III.  410;  Pennsylvania 
R.Co,  Y.  Henderson,  51  Pa.  815;  Baltimore  db  0. 
R.  Oo.  Y.  State,  34  Md.  371;  Cleveland  dt  P,  R. 

00,  Y.  Rowan,  66  Pa.  893;  Hurt  y.  St,   Uuis, 

1.  M,<bS,R  Co,  13  West.  Rep.  333,  94  Mo. 
355;  Atlanta  <b  W,  P,  R.  Co,  v.  Newton.  85  Ga. 
517;  LiUU  Rock  dt  Ft.  S.  R  Oo,  y.  Barker,  83 
Ark.  350,  84  Am.  Rep.  44. 

No  damages  having  been  proved  in  this 
case  none  should  have  been  found. 

Biake  v.  Midland  R.  Oo.  18  Q.  B.  93.  31  L. 
J.  Q.  B.  338;  Burke  v.  Cork,  etc,  R.  Co.  10 
Cent.  L.  J.  48;  StaU  v.  Baltimore  dt  0,  R.  Co.  24 
Md.  84,  107,  87  Am.  Dec.  600;  Porter  v.  Han- 
nibal db  St,  J.  R,  Oo.  71  Mo.  88, 36  Am.  Rep. 
454;  Rains  v.  St,  Louis,  1.  M,  db  S,  R,  Co.  71 
Mo.  164,  36  Am.  Rep.  459;  3  Thomp.  Neg. 
1393;  Brown  v.  Emerson,  18  Mo.  103;  Oieen 
Y.  aReiUy,  30  Mo.  603;  Pack  v.  New  Toik,  8 
N.  Y.  489. 

As  the  damages  should  be  confined  to  com- 
pensation for  the  pecuniary  loss,  it  is  erroneous 
to  leave  the  question  o£  the  amount  to  the  un- 
controlled discretion  of  the  jury. 

Sedgw.  Damages,  6th  ed.  698,  note;  Penn* 


tbedeatbof  another.  Thompson  v.  Louisville  & 
N.B.0O.11L.B.  A.ltf.«lAla.4M:  LouisvUleftN. 
fi.  Co.  V.  Orr,  01  AUu  548. 

But  exemplary  dama^res  not  exceeding  $6,000  In 
the  total  recovery  may  be  awarded,  under  Mo. 
Bev.  StaU  1879,  H  CUBS,  2128L  Gray  v.  McDonald,  104 
Mo.  808. 

In  an  aotlon  of  damages  for  negligence  the  doc- 
trine of  punitive  damages  is  rejected  by  the 
Bapreme  Ck>art  of  Washington  as  unsound  in  prin- 
eipJe  and  unfair  and  dangerous  in  practice.  Spo- 
kane Trunk  ft  Dray  Oo.  v.  Hoefer  ( Wash.)  11 L.  R. 
A.  680;  Stewart  v.  Maddox,  68  Ind.  61;  Murphy  v. 
Hobbs,  7  Goio.  541«  48  Am.  Bep.  866;  Eay  v.  Parker, 
68  N.  H.  84S,  18  Am.  Bep.  STO. 

Punitive  damages  cannot  be  recovered  for  an  ac- 
eident  which  was  not  occasioned  by  reckleasness 
and  wrong  intention  arising  in  malice  and  evil  dis- 
regard of  the  rights  of  others.  Hamilton  v.  Mor- 
gan's L.  ft  T.  B.  ft  8.  8.  Co.  48  La.  Ann.  824;  McFee 
V.  VickBburg,  S.  ft  P.  R.  Go.  48  La.  Ann.  790;  andn- 
nati,  N.  O.  ft  T.  P.  B.  Oo.  v.  Prewltt  (Ky.)  18  Ky.  L. 
Bep.  474. 

Punitive  damages  cannot  be  recovered  in  an  ac- 
tion for  negligence  causing  the  death  of  a  relative 
unless  expressly  provided  for  in  the  statute.  HI!- 
Dois  Cent.  R.  Co.  v.  Grudup,  88  Miss.  SOL 

State  statutes  construed. 

Alabama, 

The  statute  of  Alabama,  which  declares  that  the 
lepreeeotative  of  a  person  whose  death  was  caused 
hy  a  wrongful  act  may  ^^recover  such  sum  as  the 
Jury  nmy  deem  Just**  (Code,  I  8741),  only  applies  to 
cases  in  which  death  resulted  from  the  wron^ul 
act  or  omission  of  another.  Bast  Tennessee,  Y.  ft 
O.  B.  Co.  V.  King,  81  Ala.  177. 

A  father  has  no  standing  in  ooiurt  to  recover 
damages  for  the  death  of  a  minor  son,  luider  Ala. 
Code,  H  8600-2608,  which  give  the  right  only  to  the 
personal  representative  of  the  decedent.  LoveU 
t.  De  fiardelaben  Coal  ft  Iron  Oo.  00  Ala.  18. 

Bat  he  may  reoover  under  section  8888  against 

17L.R.A. 


one  who  employed  the  son  without  the  father*s 
knowledge  or  consent,  although  the  deceased  was 
guilty  of  contributory  negligence.  *  Williams  v. 
South  ft  North  Ala.  B.  Co.  01  Ala.68K. 

Arkansas. 

Mansf.  (Ark.)  Dig.  H  6886,  6886,  provides  that  ac 
Uons  for  damages  for  death  caused  by  the  wrong- 
ful act,  neglect,  or  default  of  another,  shall  be 
brought  by  the  personal  representative  of  the  de- 
ceased for  the  benefit  of  the  widow  and  next  of  kin. 
This  supersedes  the  Act  of  February  8, 1875,  pre- 
scribing that  when  a  minor  is  killed,  the  father, 
mother,  or  guardian  JBhall  sue;  and  an  action  for 
loss  of  services  of  a  minor  killed  by  negligence 
must  be  brought  by  the  administrator.  Davis  v. 
St.  Louis,  L  M.  ft  B.  R  Co.  7  L.  B.  A.  288, 68  Ark. 
117.  See  Little  Bock  ft  Ft.  S.  R.  Co.  v.  Townsend* 
41  Ark.  888;  Fordyce  v.  M'Cants,  61  Ark.  600. 

They  do  not  take  away  the  remedy  given  by  see- 
tlon6888.  Hence  the  personal  representatTve  may 
maintain  one  action  for  the  benefit  of  the  estate 
and  another  for  the  benefit  of  the  widow  and  next 
of  kin.    Davis  v.  St.  Louis,  L  M.  ft  B.  B.  Go.  supra. 

These  sections  apply  to  all  cases  in  which  a  r^ 
covery  may  be  had  under  that  Act,  regardless  of 
the  agency  by  which  the  injury  was  inflicted.  Ibid, 

The  Arkansas  Act  of  1888  does  not  take  away  the 
right  which  survives  to  the  personal  repredenta- 
tive  by  Mansf.  (Ark.)  Dig.  I  68S8,  to  recover  upon 
the  cause  of  action  for  injuries  which  accrued  by 
the  common  law  to  an  injured  party  in  his  life* 
time.   iMd. 

Therefore  In  case  of  the  death  of  a  minor  the 
three  actions  may  be  prosecuted  at  the  same  time, 
and  recoveries  had  in  each  and  all  of  them.  Ibid, 
See  also  Ansonia  Brass  ft  Copper  Go.  v.  Babbitt,  74 
N.  Y,  866;  LitUewood  v.  New  York,  80  JH,  7. 24.  48 
Am.  Bep.  271;  Yicksburg  ft  M.  B.  Co.  v.  Phillips,  64 
Miss.  868;  Hulbert  v.  Topeka,  84  Fed.  Bep.  610; 
Blake  v.  Midland  B.  Co.  18  Q.  B.  08;  Pym  v.  Great 
Northern  B.  Co.  8  Best  ft  &  760;  Barrett  v.  Lucas, 
8  Ir.  0.  L.  Bep. 847;  Chicago  ftB.  L  B.  Co.  v.  Mor. 
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tylvania  R,  Co.  ▼.  Vandewr,  86  Pa.  296;  Penn- 
tylvania  R  Co.  ▼.  Ogier,  85 Pa.  60;Field,  Dam- 
ages, 498. 

Plaintiff  cannot  recoyer  smart  moneT. 

Moody  V.  MeDonaid,  4  Cal.  299;  }^ardrobe 
T.  California  Stage  Co.  7  Cal.  120,  68  Am. 
Dec.  281. 

Where  the  amount  of  the  verdict  is  so  large 
as  to  induce  a  reasonable  person  upon  bearing 
the  circumstances  to  declare  it  outrageously 
excessive  or  suggests,  at  first  blush,  passion, 
prejudice,  or  corruption  on  the  part  of  the 
Jury,  the  rerdict  will  be  set  aside. 

Auirich  ▼.  Palmer,  24  Oal.  616;  Tarbett  y. 
Central  Pae.  R,  Co.  84  Cal.  628;  Kine^  y. 
Wallace,  86  Oal. '480,  481;  Wheaton  y.  North 
Beach  dk  M.  B.  Co.  W  Cal.  691;  BueaeU  y.  Den- 
nieon,  46  Cal.  887, 60  CaL  248;  Karr  y.  Ptirks, 
44  Cal.  60.    • 

A  verdict  greatly  disproportionate  to  the 
actual  damage  shown  by  the  facts  of  the  case 
is  of  itself  sufficient  evidence  that  it  was  ren- 
dered under  the  influence  of  passion  or  preju- 
dice. 

Kineey  v.  Wallace,  86  Cal.  481;  MeCarty  v. 
Fremont,  28  Cal.  19a 

In  the  following  cases  verdicts  have  been  set 
aside  as  excessive: 

Karr  v.  Parke,  eupra;  Phelpe  v.  CogeweU,  70 
Cal.  208;  Penneylvania  Co.  v.  Lilly,  78  Ind. 
252;  Carpenter  v.  Buffalo,  if.  T.  dt  P.  R.  Co. 
t8  Hun,  116;  Atehieon,  T.  <b  8.  F.  R.  Co.  v. 


Brown,  26*Kan.  448;  Little  Rock  db  Ft.  8.  B, 
Co.  V.  Barker,  88  Ark.  860,  84  Am.  Rep.  44; 
Vaughn  v.  California  Cent.  R.  Co.  88  Cal.  19; 
Plotter  V.  Chicago  db  JT.  W.  R.  Co.  21  Wis.  872, 
94  Am.  Dec.  648;  Chicago  d  if.  W.  R.  Co.  v. 
Bayfield,  87  Mich.  206.  See  generally,  8  Law- 
son,  Rights,  Rem.  &  Pr.  g  im 

There  must  be  no  verdict  so  large  that  the 
interest  upon  it  would  exceed  all  the  probable 
earnings  of  the  deceased  during  minority. 

Coolev,  Torts.  274;  Chicago  dbN.  W.  B  Oo. 
Y.  Bayfield,  eupra;  Boee  v.  Dee  Moinee  Valley 
R.  Co.  89  Iowa,  264. 

This  is  not  a  case  for  affirmance  upon  con- 
dition that  plaintiff  remit  any  portion,  however 
large,  of  the  $20,000  awarded  by  the  jury,  bat 
the  verdict  should  be  unconditionally  set  aside 
and  a  new  trial  ordered. 

Camn  v.  Delany,  88  N.  Y.  178;  NaefiHUe, 
0.  d8t.  L.  R  Co.  V.  Foeter  (Tenn.)  11  Am.  & 
Eng.  R  R  Cas.  180;  QaU  v.  New  York  Cent. 
dbH.RRCo.^  How.  Pr.  891;  dissenting 
opinion,  CoUine  v.  Council  Bluffe,  86  Iowa, 
482;'  dissentinff  (minion,  Roee  v.  Dee  Moinee 
Valley  R.  O.  89  Iowa,  257. 

Meeere.  Clutrlee  O.  Laabereon  and  J. 
W.  Ahem«  for  respondent: 

Where  a  veri6ed  complaint  has  been  filed 
and  the  defendants  have  filed  an  unverified  an- 
swer plaintiffs  have  the  right  to  proceed  as  if 
no  answer  whatever  had  been  filed,  and  to 
cause  the  default  of  defendant  to  be  entered. 


ris,  MBL  400;  Chicago  V.  Major,  IB  UL  840,  68  Am. 
Deo.668.      . 

€aiUfomia, 

Ihe  Oode  of  Civil  Prooedureianthorlaesan  action 
to  be  brought  for  death  caused  by  the  wronfrrul 
aotorneffleot  of  another,  by  the  penonal  repre- 
sentative or  by  the  heirs  of  deceased,  and  a  Judg- 
ment rendered  in  such  action  brought  by  either 
wiU  be  a  bar  to  any  subsequent  action.  Munro 
V.  Pacific  Coast  D.  &  B.  Co.  8i  Oal.  61fi;  Hartigan 
V.  Southern -Paa  B.  Co.  86  Oal.  14S. 

The  pecuniary  Iobb  which  the  hein  might  sustain 
by  the  death  is  one  of  the  circumstances  to  be  con- 
sidered under  9  &  10  Vict.,  chap.  86,  known  as  Lord 
CampbeU*s  Act,  as  well  as  under  the  Acts  of  the 
same  character  which  have  been  enacted  in  the  va- 
rious states  of  the  Union.  Munro  v.  Pacific  Coast 
V.ScEL  Co.  eupra. 

If  brought  by  a  personal  representative  he  has 
Authority  to  make  a  compromise  of  the  suit,  with 
the  approval  of  the  probate  court.  Hartigan  v. 
Southern  Paa  EL  Co.  euvra;  Moulton  v.  Holmes* 
«7  0b1.8I8. 

Gblorodo. 

Under  the  Colorado  statute,  it  is  'not  necessary 
that  plaintiff  should  have  been  dependent  on  de- 
cedent f orsuppurt.  Brennan  v.  Molly  Gibson  Con- 
sol.  Mm.  &  MilL  Co.  44  Fed.  Bep.  7B6. 

Otorgia. 

The  Georgia  Act  of  October  27,  1887,  amending 
Oa.  Code,  1 2871,  confers  upon  the  mother  or  father 
the  right  to  sue  for  the  homicide  of  a  child  only 
where  the^parent  was  dependent  upon  the  child  for 
a  support.  Clay  v.  Central  B.  ft  Bkg.  Co.  84  Ga. 
<45;  Daniels  v.  Savannah,  F.  ft  W.  B.  Co.  86  Ga.  236. 

niinoie. 

The  Illinois  statute  does  not  limit  the  damages  to 
pecuniary  loss.   Bev.  Stat.  1874.  chap.  70, 1 2L 

Beaaonable  expectations  of  benefit  should  be 
11  L.  R.  A. 


considered.  Chicago  v.  Keefe,  l^West.  Bep.  HOa, 
114  111.  228;  Chicago  ft  A.  B.  Co.  v.  Shannon,  48  111. 
847.  See  also  Franklin  v.  South  Bastem  B.  Co.  8 
Hurlst.  ft  N.  ni;  Dalton  v.  South  Bastem  B.  Co.  4  OL 
aN.&296. 

Indiana, 

Sections  266, 284.  of  the  present  Code  of  Indiana 
correspond  in  all  material  respects  wlUi  sectlooa 
27,  281,  of  the  Code  of  1862,  and  the  effect  of  section 
266  Is  to  confer  upon  the  father  a  new  and  Inde* 
pendent  right  of  action  for  lost  services  after  the 
death  of  his  child,  and  when  recovered  they  belong 
to  the  parent  in  Us  own  right  and  are  not  distriba- 
table  under  section  284.  Mayhew  v.  Bums,  1  West. 
Bep.  681, 108  Ind.  828. 

In  Indiana,  for  the  death  of  a  child,  the  action 
must  be  brought  by  the  father,  or  th<)  mother,  or 
the  guardian  of  his  ward,  in  his  own  right,  untfl 
such  child  reaches  the  age  of  majority.  Ibid^ 
Pittsburgh,  FtW.  ft  C.  B.  Co.  v.  Vining,  27  Ind.  618. 

And  the  complainant  must  negative  contrIbu« 
tory  fault.  Indianapolis,  P.  ft  a  B.  Co.  v.  Keely, 
28  Did.  188. 

Kentuekv 

A  father  cannot  maintain  an  action  as  the  heir  of 
his  son,  whose  life  was  lost  by  the  wrongful  act  or 
neglect  of  a  railroad  company,  under  Ky.  Gen. 
Stat,  chap.  57,  art  1, 88.  Kentucky  Cent  B.  Co.  v. 
McGinty  (Ky.)  12  Ky.  L.  Bep.  482. 

Ko  recovery  can  be  had  under  Ky.  Gen.  8tat.« 
chap.  57, 1 8,  by  an  administrator  for  the  death  of 
his  intestate  where  the  intestate  left  no  widow  or 
child  surviving,  and  there  Is  no  claim  for  damairea 
on  account  of  the  mental  and  pbsralcal  suffering  of 
the  deceased.  Baker  v.  Louisville  ft  N.  B.  Co.  (Ky.) 
18  Ky.  L.  Bep.  465;  Morris  v.  Louisville  ft  N.  B.  G6. 
(Ky.)  U  Ky.  L.  Rep. 686;  Kooning  v.  Covington  (Ky.) 
11  Ky.  L.  Bep.  251;  Jordan  v.  (TindnnatL,  N.  O.  ft  T. 
P.  B.  Co.  80  Ky.  40;  Henderson  v.  Kentucky  Oect. 
B.  Co.  86  Ky.  889. 

Tet  under  section  1  of  said  chapter  the  •'twill  ^^ 
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Arringtan  r.  Tapper,  10  Ca].  465;  McOul- 
Uugh  V.  Clark,  41  Gal.  298;  Stockton  ▼.  DaM, 
66  GsL  877;  Drum  v.  FAtto'n^,  9  Gal.  423; 
People  T.  Bagar,  52  Gal.  171;  8an  FrancUco 
Oas  Go.  Y.  5eia  Francisco,  9  Cal  458;  Humphrey 
▼.  MeGaU,  9  GaL  59,  70  Am.  Dec.  631;  07<7  v. 
7^  Unde  Sam,  18  Gal.  870;  OuHis  ▼.  A»(:A- 
«^,  9  GaL  88;  McOormick  v.  AiO^y,  10  Gal. 
232;  Vauaulty.  Austin,  82  Gal.  597;  Brown  ▼. 
Scott,  25  GaL  190;  I^Vsft  ▼.  Bedington,  81  Gal. 
IM;  Barney  v.  JR>rfor,  63  GaL  611 ;  Pico  v. 
CoUmae,  82  Gal.  578;  Z>oA  t.  Qood,  88  Gal.  287; 
homeland  v.  Qamer,  74  Gal.  298;  Bemme  v, 
Ba^s,  65  GaL  887;  i^«M  ▼.  Beavdry,  40  GaL 
439. 

And  for  the  reaaoB  that  the  defendant  did 
not  file  a  proper  answer  in  the  case,  patting  in 
isaue  the  material  allegations  of  the  complaint, 
it  caonot  now  he  heard  to  complain  of  any 
Judement  which  may  be  rendered  against  it. 

McLaughUn  ▼.  KeUy,  22  GaL  212;  Bowe  t. 
Bradley,  12  GaL  227. 

No  proof  of  damages  was  required  as  do 
issue  ^as  made  upon  that  point 

Huston  y.  Tiein  db  City  Greek  Tump  Boad 
Co,  45  Gal.  550. 

Tbe  insufficiency  of  the  answer  renders  it 
nn necessary  to  examine  the  other  questions 
rais^  in  the  course  of  the  trial. 

Higgine  ▼.  KforUXt,  18  Gal.  830;  Patterson  v. 
my.  19  GaL  28;  Stewart  ▼.  Street,  10  Gal.  872; 


Smith  V.  Billett,  15  GaL  23;  Fitzgibbon  t.  Gal- 
wrt,  89  Gal.  261. 

The  allegation  of  special  damage  was  un- 
necessary. 

1  Estey,  PL  §§  1841,  1851;  Oay  ▼.  Winters, 
84  Gal.  158;  1  Suth.  Damages,  p.  763;  Gode 
Civ.  Proc.  §§  876,  877. 

The  statute  provides  that  in  such  cases  as 
this  such  damages  may  be  given  as  under  all 
tbe  circumstances  of  the  case  may  be  just,  and 
the  Junr  was  impaneled  for  the  express  pur- 
pose of  saying  what  damages  under  all  the 
circumstances  of  the  case  would  be  just,  and 
in  every  instance  we  have  been  able  to  find  in 
this  state  the  court  has  sustained  that  view  of 
the  case  and  permitted  the  verdict  of  the  jury 
to  stand. 

Beeson  v.  Qreen  Mountain  Co,  til  Gal.  20; 
Cook  V.  Clay  Street  BiU  Co.  60  GaL  604; 
Nehrbas  v.  Central  Pac,  R  Go,  62  Cal.  820; 
McKeever  v.  Market  Street  B.  Co,  59  Cal.  294. 

The  jury  in  estimating  the  damage  is  not 
limited  to  tbe  actual  pecuniary  injury  sustained 
by  plaintiff. 

Nehrbas  v.  C^tral  Pae.  B.  Co.  62  Gal.  820: 
Cleary  v.  City  B.  Co.  76  Gal.  240;  Munro  v. 
Paeifle  Coast  D.  cfe  5.  O?.  84  GaL  516. 

McFajfland*  /.,  delivered  the  opinion  of 
the  court: 
The  parties  to  this  action  are  the  same  as  in 


trator  might  recover  whether  a  widow,  ohiid,  or 
liefr  was  left  or  not  Morris  v.  Louisville  ft  N.  B. 
Go.  supra. 

But  be  cannot  recover  mider  a  clause  of  section 
1  givlnfr  him  such  cause  of  action  as  the  deceased 
would  have  had  for  the  Injury  had  death  not 
ensued.  Cincinnati,  N.  0.  &  T.  P.  B.  Co.  v.  Prewitt 
(Ex*>  18  E^.  L.  Bep.  474. 

Mi^Mgan. 

Bvidenoe  of  pecuniary  injury  to  some  person  Is 
wieutialtq  a  recovery  under  How.  (Mich.)  Stat^ 
M  33D1,  8802,  In  an  action  by  an  administrator  for 
tbe  aliened  negUgeot  klilinff  of  his  intestate,  even 
where  Intestate  had  a  father  and  a  brother.  Van 
Bnmt  "V.  aneinnati,  J.  &  M.  B.  Ca  78  Mich.  680; 
CUaton  ▼•  Lanlng,  61  Mich.  860. 

A  widow  akme  has  the  rlffht  of  action  for  the 
death  ot  her  husband,  under  MiSB.  Code  1880, 1 1510, 
and  has  tbe  right  to  compromise  the  claim,  although 
there  are  minor  children.  Natchez  Cotton-Mil  Is  Co. 
T.  Mullina.  67  Miss.  672.  See  Stephens  v.  Nashville, 
C  *  Bt.  !<.  B.  COblO  Lea,  448;  McNamara  v.  Slavens. 

«Mo.  asm. 

JbRMourt. 

Sectian  SUBI,  Bev.  Stat  1879,  authorising  recovery 
<if  96cOOO  damages  against  a  railroad  company  for 
negllgentJy  causing  death  of  a  passenger,  is  not 
fa  Tlolatlon  of  the  United  States  or  state  Constitu- 
tioo  as  attempting  to  deprive  defendant  cf  its  prop- 
erty witlioat  due  prooees  of  law,  or  depriving  it  of 
its  trial  l>y  Jury.  Carroll  v.  Missouri  Pao.  B.  Co.  8 
West.  Bep.  880, 88  Mo.  299;  Bamett  v.  Atlantic  ft  P. 
B.  Go.  6B  Mo.  66. 80  Am.  Bep.  778;  Meyers  v.  Union 
Trust  Gow  BS  Mo.  237;  Humes  v.  Missouri  Pac.  B.  Co. 
Id.  227. 

By  thiB  section  the  amount  of  damages  Is  fixed, 
and  is  expressly  conferred  upon  tMueflciaries  named 
therein:  and  a  defense  claiming  that  insurance 
BooQr  received  by  plaintlfl  upon  the  death  of  her 
harimnd  Inores  to  defendant  Is  Irrelevant  and  im- 
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material,  and  was  properiy  stricken  out.    Carroll 
V.  Missouri  Pac.  B.  Co.  supra. 

The  measure  of  damages,  under  1 8  of  the  Dam- 
age Act  of  Missouri,  *'not  exceeding  $6,000,"  may 
be  less  under  the  provisions  of  Wag.  Stat^  1 4,  p.  £§. 
ilynn  v.  Kansas  City*  St;  J.  &  C  B.  B.  Co.  (Mo.)  10 
West.  Bep.  418. 

Pecuniary  loss  for  the  death  of  a  son  consists  of 
the  expenses  attending  the  injury  and  burial  of  the 
deceased ;  also  the  full  value  of  servlces.'of  the  son 
during  the  son*s  minority,  less  the  expense  of  sup- 
porting him,  not  exceeding  $2,000,  limited  by  Bev.^ 
Stat.  1879,  8  2123.  Hickman  y.  Missouri  Pao.  B.  Co.* 
4  West  Bep.  764. 22  Mo.  App.  844. 

Montana. 
Under  the  Laws  of  Montana  the  action  must  be 
brought  by  the  personal  representative  for  the 
exclusive  benefit  of  the  widow  and  next  of  kin, 
and  the  fact  that  such  beneficiaries  exist  must  be 
alleged  In  the  complaint.  Serensen  v.  Northern 
Pac  B.CO.  45  Fed.  Bep.  407,  citing  lUiools  Cen  tB.Co. 
V.  BaiTon,  72  U.  B.  5  Wall.  90, 18  L.  ed.  691;  Chicago 
&  B.  I.  fi.  Co.  V.  Morris,  26  HL  400;  Chicago  ft  A.  B. 
Co.  V.  Shannon,  48  IlL  888;  Quiocy  Coal  Co.  v.  flood, 
77  01.68:  Holton V.Daly,  106 HI.  18L 

New  HampsMre. 

An  action  lies  by  a  personal  representative  fOr 
the  death  of  his  mtestate  through  defendant's  neg- 
hgenoe,  brought  under  N.  H.  Iaws  1885,  chap.  11, 
providing  that  no  action  or  cause  of  action  shsUl  be 
lost  by  the  death  of  either  party,  but  the  same 
shall  survive  for  or  against  the^personal  repre- 
sentative. 

The  notioe  required  by  N.  H.  liiws  1887,  chap.  71, 
to  be  given  within  sixty  days  after  the  injury,  is 
not  a  condition  precedent,  as  the  Act  of  1887,  ex- 
pressly repeaUng  the  Act  of  1879  on  that  subject, 
did  not  by  Implication  repeal  the  Act  of  1885. 
French  v.  Masooma  Flannel  Co.  (N.  fl.)  Maroh  14, 

1890. 

Penneylvania. 

In  an  action  for  the  negligent  killing  of  the 
plamtlfTs  wife,  it  Is  not  necessary  for  the  plaintUf 
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Califobhia  Sufbbmb  Coubt. 


Morgan  ▼.  Soufhem  Pae.  €h,  (Cal.)  90  Pac. 
Rep.  601,  (No.  14,841,  this  day  decided,)  in 
which  plaintiff  recovered  a  judgment  for  $16,- 
000  for  alleged  personal  injuries  received  hy 
beine  thrown  from  the  steps  of  defendant's  car, 
whicn  judgment  was  by  this  court  aflSrmed. 
When  she  fell  from  the  steps  of  the  car  she 
had  in  her  arms  her  infant  daughter,  aged 
about  two  vears.  Kine  days  afterwards  the 
child  died  from  an  attack  of  pneumonia;  and 
plaintiff  brought  this  present  action  to  recover 
damages  for  the  death  of  said  child,  upon  the 
theory  that  the  pneumonia  was  caused  by  said 
fall.  The  jury  gave  her  damages  in  the 
amount  of  $20,000.  for  which  sum  judgment 
was  rendered;  and  defendant  appeals  from  the 
judgment,  and  from  an  order  denying  a  mo- 
tion for  a  new  trial.  The  evidence  upon  the 
issues  of  the  alleged  negligence  of  defendant's 
employes  at  the  time  of  the  accident,  and  the 
alleged  contributory  negligence  of  plaintiff, 
was  substantially  the  same  as  in  the  other  case, 
and  as  to  those  Issues  the  veidict  cannot  be 
disturbed.  There  was  some  evidence  tending 
slightly  to  show  that  the  death  of  the  child 
was  caused  by  the  accident,  but  it  is  not  neces- 
sary to  inquire  whether  or  not  it  was  sufficient 
to  establish  that  fact,  because  the  judgment 


must  clearly  be  lerersed  on  aoooant  of  th« 
excessive  damages  awarded  by  the  Jury. 

There  was  no  averment  in  the  complaint  of 
any  special  damage,  and  no  averment  of  any 
damaee  at  all,  except  the  general  statement 
that  the  child  died,  "to  the  damage  of  pUiintiff 
in  the  sum  of  fifty  thousand  doUm;"  and  there 
was  no  evidence  whatever  Introduced  or  Mered 
upon  the  sublect  of  damage.  The  jury,  there- 
fore, bad  nothing  before  them  upon  which  to 
base  damages  except  the  naked  fact  of  the 
death  of  a  female  child  two  years  old;  and  it 
is  apparent,  at  first  blush,  that  "the  amount 
of  the  dama^  is  obviously  so  disproportion- 
ate to  the  injury  proved  as  to  justify  the  con- 
clusion that  the  verdict  is  not  the  result  of  the 
cool  and  dispassionate  discretion  of  the  jury." 
The  main  element  of  damage  to  plaintiff  was 
the  probable  value  of  the  services  of  the  de- 
ceased until  she  had  attained  her  majority, 
considering  the  cost  of  her  support  and  main- 
tenance during  the  early  and  helpless  part  of 
her  life.  We  think  that  the  court  erred  in 
charging  that  "the  jury  is  not  limited  by  the 
actual  pecuniary  injury  sustained  by  her,  by 
reason  of  the  death  of  her  child."  An  action 
to  recover  damages  foi  the  death  of  a  relative 
was  not  known  to  the  common  law;  it  la  of 
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to  show  that  he  suffered  pecuniary  loss  on  aooount 
of  his  wife's  death.  Delaware,  L.  ft  W.  B.  Oo.  v. 
Jones  (Pa.)  24  W.  N.  G.  6<B. 

Rhode  /alaruL 

A  father  cannot  maintain  a  suit  in  his  own  name 
as  next  of  kin  for  the  negligent  kUlinff  of  his  son, 
as,  under  K,  L  Pub.  Stat.,  chap.  204, 1  SO,  such  suit 
must  be  brought  in  the  name  of  tiie  iattor's  per- 
sonal representative.   Goodwin  v.  Nickerson,  17  B. 

T^nnetBee, 

An  administrator  is  not  debarred  from  suing  for 
damages  on  account  of  the  death  of  the  Intestate, 
under  MilL  Sc  V.  (Tenn.)  Code,  H  8ia(K^182,  merely 
because  the  widow  Is  Uving.  She  has  the  prefer- 
ence, but  may  waive  IL  Webb  v.  Bast  Tennessee, 
Y.  ft  G.  B.  Go.  88  Tenn.  119;  Trafford  v.  Adams 
Bxp.  Go.  8  Lea.  90. 

Utah. 

The  family  of  a  person  killed  by  the  negligence 
of  another  Is  entitled  to  rocover,  under  the  Utah 
statutes,  what  it  had  been  accustomed  to  receive, 
or  had  reasonable  expectation  of  receiving,  from 
the  deceased  in  his  lifetime.  Pool  v.  Southern  Pao. 
B.  Go.  (Utah)  April  18, 1891. 

Vermont, 

A  right  to  support  from  the  person  killed  is  not 
necessary  to  give  a  right  of  action  under  the  stat- 
ute by  the  personal  representative  of  a  person 
negligently  killed.  Howard  v.. Delaware  ft  H.  Oanal 
Go.  6  L.  B.  A.  7ft,  and  note^  40  Fed.  Bep.  19^.  See 
Needham  v.  Grand  Trunk  B.  Go.  88  Yt.  294. 

TFisoonsfn. 

Under  the  Wisconsin  Statute,  I  4fBB,  the  widow 
alone  is  entitled  to  damages  in  an  action  to  recover 
for  such  death;  and  su(di  damages  cannot  be 
awarded  to  recompense  the  estate  of  deceased,  as 
the  effect  would  be  to  give  such  damages  to  the 
children  as  well  as  the  widow.  Gores  v.  Graff,  77 
Wis.  174:  Woodward  v.  Gbicago  ft  N.  W.  B.  Go.  S8 
Wis.  404:  Schadewald  v.  Milwaukee.  H  S.  ft  W.  B. 
Go.  66  Wis.  674;^  Kreusiger  v.  Ghlcago  ft  N.  W.  B. 
Oo.  78  Wis.  laSL 
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OontrfhtitfDe  ooiiset  of  death, 

A  result  which  is  the  necessary  and  unavoidable 
product  of  two  causes,  the  latter  having  the  effect 
to  hasten  by  its  Independent  force  of  itself  sufB- 
dent  to  produce  the  result.  Is  imputable  to  the 
first  cause:  so  mortal  injuries  inflicted  throu;;h 
negligence  of  another  Is  the  proximate  cause  of  the 
resulting  death,  though  death  was  hastened  by  an* 
other  cause.  Thompson  v.  Louisville  ft  N.  U.  GO. 
U  L.  R.  A.  146, 91  Ala.  496. 

Where  the  wrongful  act  was  the  effldent  causa 
of  the  injury  and  loss  of  health  it  is  sofflcient  to 
allege  it  in  a  general  manner.  Bircbard  v.  Booth, 
4  Wis.  74:  Schmidt  v.  Pfeil,  84  Wis.  46£. 

Under  the  allegation  that  plaintiff  was  generally 
bruised,  hurt,  and  injured,  plaintiff  may  prove  any 
and  all  the  injuries  he  has  received,  and  which 
were  the  natural  oonsequenoe  of  the  wrong-ful 
act  of  the  defendant.  Ohio  ft  M.  B.  Go.  v.  Selby,  47 
Ind.  471, 17  Am.  Bep.  719. 

Where  a  disease,  caused  by  an  injury  received 
through  defendant's  negligence  supervenes,  aa 
well  as  where  the  disease  ejdsts  at  the  time  of  the 
injury  and  is  aggravated  by  it,  the  plaintiff  is  enti- 
tled to  full  compensatory  damages.  Ohio  ft  M.  B, 
Go.  V.  Hecht,  116  Ind.  448:  Louisville,  N.  A.  ft  C.  B, 
Go.  V.  Wood,  12  West.  Bep.  808, 118  Ind.  642, 607,  and 
cases  cited ;  Louisville,  N.  A.  ft  G.  B.  Go.  v.  Jones, 
7  West  Bep.  88, 108  Ind.  661;  Indianapolis,  P.  ft  G. 
B.  Go.  V.  Pitzer,  7  West.  Bep.  896,  109  Ind.  179, 188, 
and  cases  cited;  Louisville,  N.  A.  ft  G.  B.  Go.  v. 
Falvey,  1  West  Bep.  888, 104  Ind.  409;  Terre  Haute 
ft  I.  B.  Go.  V.  Buck,  96  Ind.  84ft,  49  Am.  Bep.  168; 
JeffersonvUle,  M.  ft  L  B.  Go.  v.  Biley,  89  Ind.  568; 
Keyser  v.  Ghicago  ft  G.  T.  B.  Go.  66  Mich.  550; 
Quackenbush  v.  Ghicago  ft  N.  W.  B.  Go.  78  Iowa* 
468. 

Actum  for  death  o/  rdaHv$, 

Qflwuband, 

It  is  the  probalde  pecuniary  loss  of  the  widow  or 
next  of  kin  by  rpason  of  the  death,  in  view  of  all 
the  facts  and  circumstances,  which  may  be  recov- 
ered. Hutchins  V.  8L  Paul,  M.  ft  M.  B.  Go.  44 
Minn.  6. 

An  averment  that  the  widow  of  deceased  and  bia 
minor  children  have  been  deprived  of  support  and 
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fecent  leglfllative  orij^D.  There  are  statutes 
in  many  of  the  Amencan  states  providiog  for 
such  an  action,  and  it  has  been  quite  unif ormly 
held  that  Id  such  an  action  the  plaintiff  does 
not  represent  the  right  of  action  .which  the 
deceased  would  have  had  if  the  latter  had  sar- 
Ti?ed  the  injury,  but  can  recover  only  for  the 
pecuniary  loss  suffered  by  the  plaintiff  on  ac- 
count of  the  death  of  the  relative;  that  sorrow 
and  mental  anguish  caused  by  the  death  are 
not  elements  of  damage;  and  that  nothing  can 
be  recovered  as  a  iolaUum  for  wounded  f eel- 
iogs.  The  authorities  outside  of  this  state  are 
almost  unanimous  to  the  point  above  stated. 
The  following  are  a  few  of  such  authorities: 
Pennsylvania  B.  Co,  ▼.  yandener,  86  Pa.  298; 
Lthigh  Iron  Co.  v.  Rupp,  100  Pa,  95:  St.  Louis, 
I.  M.  dt  8.  B,  Co,  V,  Freeman,  86  Ark.  41 ;  At- 
chi9on,  T.  d  8.  F.  R  Co.  ▼.  Brown,  26  Kan. 
44ii;  Pennsylvania  Co.  t.  LiUp,  78  Ind.  252; 
Donaldson  v.  Mississippi  db  M.  B.  Co.  18  Iowa, 
280,  87  Am.  Dec.  891;  Southwestern  B.  Co.  ▼. 
Paulk,  24  Ga.  856;.  Kansas  Pae.  B.  Co.  v. 
Miller,  2  Colo.  466;  Kesler  v.  Smith,  66  N. 
C.  154;  March  v.  Walker,  48  Tex.  872;  Quff, 
C.  d  8.  F.  B.  Co.  V.  Lew,  59  Tex.  568,  46 
Am.  Rep.  278;  James  v.  Christy,  18  Mo.  162; 
HyaU  V.  Adams,  16  Mich.   180;  Chicago  v. 


Mc^.  18  Dl.  849,  63  Am.  Dec.  553;  Bockford, 
B.  L  d  St.  U  B.  Co.  Y.  Delaney,  82111. 198,  25 
Am.  Rep.  808;  Blake  v.  Midland  B.  Co.  18  Q. 
B.  98. 

With  respect  to  the  decisions  in  this  state  we 
do  not  think  those  cited  by  respondent  (ex- 
cept one)  are,  when  closely  examined,  incon- 
sistent with  the  general  authorities.  Beeson 
Y.  Green  Mountain  Min.  Co.,  57  Cal.  20,  is  a 
leading  case  on  the  subject,  and  is  cited  by  all 
the  cases  which  follow  it.  In  that  case  the 
action  was  brought  by  the  widow  for  the  death 
of  herhusbaod,  and  the  question  was  whether 
or  not  the  lower  court  erred  in  allowing  evi- 
dence of  the  kindly  relations  between  the  plain- 
tiff and  the  deceased  diuingthe  lifetime  of  the 
latter.  The  court,  sustain^  the  ruling  of  the 
court  below,  but  clearly  upon  the  ground  that 
those  relations  could  be  considered  only  in  es- 
timating the  pecuniary  loss.  The  court  says: 
"It  is  true  that  in  one  sense  the  value  of  social 
relations  and  of  society  cannot  be  measured 
by  any  pecuniary  standard;  .  .  .  but.  in  an- 
other sense,  it  might  be  not  only  possible,  but 
eminentlj[  fitting,  that  a  loss  from  severing  so- 
cial relations,  or  from  deprivation  of  society, 
miffht  be  measured  from  a  pecuniary  stand- 
point. ...  If  a  husband  and  wife  were  living 


means  of  education  is  sufficient  to  admit  evidence 
that  tbey  have  sustained  pecuniary  loss.  Chicago 
tA.H.  Co.  V.  Carey,  2  West.  Bep.  78, 116  IlL  US. 

Id  estimating  the  prospective  damages  to  the 
widow,  the  Jury  are  to  take  into  oonsideiation  the 
rpasonable  prolMibilities  of  her  life  and  the  life  of 
her  husband,  or  of  their  joint  Uvea,  fialtimore  ft 
fi.  Tump.  Boad  v.  8tate.  71  Md.  678. 

Id  an  action  by  a  married  woman  for  the  ncffli- 
geDt  killing  of  her  former  husband,  where  there 
were  no  aggravating  ciroumstanoes  to  ^isttf  y  more 
ttuQ  actual  damages,  an  instruction  limiting  re- 
*  orery  to  such  sum  as  the  Jury  should  find  to  be 
Just  and  fair  is  not  erroneous.  Nichols  v.  Win- 
frey, 7  West.  Bep.  160, 90  Mo.  406. 

In  estimating  the  pecuniary  injury  to  children 
from  the  death  uf  their  father,  the  Jury  may  take 
into  consideration  the  nurture,  instruction,  and 
physical,  moral,  and  intellectual  training  which 
the  children  would  have  received  from  their  father 
bad  he  not  been  injured.    Bearle  v.  Kanawha  Sc  0. 

B.  Co.  82  W.  Va.  870. 

Under  the  Missouri  statute,  infant  children  are 
entitled,  in  an  action  for  the  death  of  their  father, 
caused  by  the  negligence  of  his  employer,  to  re- 
cover $6,000,  without  reference  to  the  amount  of 
his  earnings.  McPherson  v.  St.  Louis,  L  M.  &  8. 
R.  Co.  97  Mo.  253.    See  note  to  Louisville,  K.  A.  & 

C.  B.  Co.  V.  Buck  (Ind.)  2  L.  B.  A.  620;  and  see 
8toher  v.  Bt.  Louis,  L  M.  ft  S.  B.  Co.  10  West.  Bep. 
64. 91  Mo.  609. 

For  death  of  tvi/s. 

The  assessment  of  reasonable  compensation  for 
loss  by  the  husband  of  the  society  and  comfort  of 
his  wife  should  be  left  to  the  sound  discretion  of 
the  Jury,  since  the  nature  of  the  subject  does  not 
admit  of  direct  proof  of  value.  Furnish  v.  Mis- 
souri Pao.  B.  Co.  102  Mo.  060. 

Any  diminution  of  a  wife's  capacities  for  usef ul- 
neas,  aid,  and  comfort,  as  she  possessed  them  at  the 
time  of  sustaining  a  personal  injury  sued  for  by 
her  husband,  is  a  proper  element  of  compensatory 
damages  in  his  favor.  Jbid.;  Blair  v.  Chicago  Sc  A. 
fi.  Co.  5  West.  Bep.  440, 89  Mo.  884 ;  fierger  v.  Jacobs. 
21  Mich.  216;  Cregin  v.  Brooklyn  City  B.  Co.  83  N. 
T.  606;  Jones  v.  Utica  &  B.  B.  Co.  40  Hun,  849;  i 
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Ainley  ▼.  Manhattan  B.  Co.  47  Hun,  206 ;  Maxion  v 
Delaware,  L.  ft  W.  B.  Co.  112  N.  Y.  660. 

For  death  of  cousin. 

A  verdict  for  $1,760  damages,  in  an  action  for 
negligently  causing  the  death  of  ones  cousin,  who 
is  proved  to  have  a  sister  and  brothers  in  Den- 
mark, and  to  have  been  receiving  about  $2  per  day 
wages,  without  evidence  as  to  his  age  or  capacity 
for  earning  or  saving  money,  was  held  excessive. 
Serensen  v.  Northern  Pac.  B.  Co.  45  Fed.  Bep.  107. 

.Action  hi/  parent  for  death  of  ehUd. 

An  action  for  the  death  of  an  intestate  was  un- 
known to  the  common  law,  and  is  of  statutory 
origin.  Cincinnati,  H.  ft  D.  B.  Co.  v.  Chester,  67 
Ind.  297  r  Indianapolis,  P.  ft  C.  B.  Co.  v.  Keely,  28 
Ind.  188.  See  notes  to  Louisville,  N.  A.  ft  C.  B.  Co. 
V.  Buck  (Ind.)  2  L.  B.  A.  620 :  Usher  v.  West  Jersey 
B.  Co.  (Pa.)  4  L.  B.  A.  261 ;  Wlnnt  v.  International 
ftG.  N.  B.  Co.  (Tex.)  6  L.  B.  A.  172;  Bamsdell  v. 
New  York  ft  N.  E.  B.  Co.  (Mass.)  7L.  B.  A.  164. 

The  right  of  action  for  damages  given  to  the 
parents  of  a  minor  for  death  caused  by  uegllgence 
is  given  by  statute.  Dulaney  v.  Missouri  Pac.  B. 
Co.  6  West.  Bep.  S3, 21  Mo.  App.  607 :  McNamara  v. 
Slavens,  76  Mo.  829:  Barker  v.  Hannibal  ft  St.  J.  fi. 
Co.  96  Mo.  GO ;  Stewart  v.  Terre  Haute  ft  I.  B.  Co.  1 
West  Bep.  168,  and  note^  108  Ind.  44 :  May  hew  v. 
Bums,  1  West.  Bep.  680,  108  Ind.  828;  Corliss  v. 
Worcester,  N.  ft  B.  B.  Co.  1  New  Bug.  Bep.  163,  68 
N.H.404. 

The  right  of  action  by  the  father  continues  dur- 
ing the  minority  of  the  child.  N  orth  Pennsylvania 
B.  Co.  V.  Kirk,  90  Pa.  15. 

The  right  belongs  to  the  father  and  mother,  only 
in  the  event  that  such  minor  had  no  wife.  Dulaney 
V.  Missouri  Pac.  B.  Co.  sujfra. 

The  action  for  the  death  is  a  new  action  and  not 
a  transfer  to  the  representative  of  the  right  of  ac- 
tion which  deceased  would  have  had,  if  he  had 
survived  the  injury.  Munro  v.  Padflo  Coast,  D.  ft 
R.  Co.  84  CaL  616. 

The  measure  of  damages  in  an  action  by  a  father 
for  the  death  of  his  minor  son  is  such  an  amount 
of  money,  not  exceeding  $2,000,  as  the  Jury  may 
deem  fair  and  Just  under  all  the  circumstances. 
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apart  by  mutual  ooDsent,  neither  rendering 
tibe  other  assistance  or  kindly  offices,  the  jury 
might  take  into  consideration  the  absence  of 
soaal  relations  and  the  absence  of  society  in 
estimatiDg  the  loss  sustained  by  either  from 
the  death  of  the  other.  So  If  the  husband  and 
wife  had  lived  together  in  accord,  each  render- 
ing kindly  offices  to  the  other,  such  facts 
might  be  taken  into  consideration,  not,  as  the 
books  say,  for  the  purpose  of  affording  solace 
in  money,  but  for  the  purpose  of  estimating 
pecuniary  losses.  The  loss  of  a  kind  husband 
may  be  a  considerable  pecuniary  loss  to  a  wife; 
she  loses  his  advice  and  assistance  in  many 
matters  of  domestic  economy."  A  quotation 
is  made  from  a  Penni^lvania  case  where  the 
same  rule  was  applied  to  the  loss  of  a  wife, 
the  court  saying  that  "certainly  the  service  of 
a  wife  is  pecuniarllv  more  valuable  than  of  a 
mere  hireling."  The  Beaon  Case,  therefore, 
does  not  decide  that  the  jury  may  depart  from 
a  pecuniary  standpoint  m  assessing  damages; 
it  merely  holds  that  in  estimating  the  pecuni- 
ary losses  of  a  wife  from  the  death  of  her  hus- 
band they  may  consider  whether  or  not  the 
deceased  was  a  good  husband,  able  and  will- 
ing to  provide  well  for  bis  wife.  The  opinion 
of  the  court  no  doubt  goes  somewhat  farther 


in  this  direction  than  the  general  current  of 
authorities,  but  it  decides  nothing  more  than 
above  stated.  Cook  v.  Ciay  Street  Hill  B.  Co. 
60  CaL  604,  also  cited  by  respondent,  Cecides 
nothing  more  than  the  Beeton  Comb,  In  Mc- 
Keewr  v.  Marka  8t  R.  Co,  69  Cat.  800,  the 
point  was  not  involved,  and  in  Nehrbtu  v.  Cen- 
tral Pac.  B.  Co,  62  Cal.  820,  (he  point  does  not 
appear  in  any  way  to  have  been  Involved;  and 
the  dictum  at  the  close  of  the  opinion,  as  it 
refers  to  the  Beeaon  due,  must  be  held  as  only 
intended  to  go  to  the  length  of  the  latter  case. 
It  is  true,  however,  that  in  Cleary  v.  City  B. 
C^.,76  Cal.  240,  a  decision  in  department, 
views  were  expressed  favorable  to  respondent's 
contention.  The  opinion  of  the  commission 
in  that  case  was,  however,  expressly  baaed  on 
Beeaon  v.  Oreen Mountain  Min.  Co,,  $upra,  and 
upon,  as  we  have  seen,  a  misunderstanding  of 
that  case.  There  appears  to  have  been  no  pe- 
tition for  a  hearing  in  bank.  It  was  stated  in 
that  case  tl^at  there  could  be  a  recovery  for  the 
"mental  anguish  and  suffering  of  the  parents,'* 
but  we  have  been  referred  to  no  other  case 
that  holds  such  doctrine.  Certainly  it  was  not 
so  held  in  the  Beeson  Ccue,  But  entirely  con- 
trary views  were  expressed  in  the  latest  decis- 
ion of  this  court  on  the  subject,  (Munro  v. 


havlnff  regard  to  the  mltlffatinff  or  acncravatlnff 
clroumstanoes  attending  the  wrongful  act.  Bev. 
Stat.  IBTd,  1 2128;  Hlokman  v.  Missouri  Pao.  B.  Co. 
4  West.  Rep.  78i.  22  Mo.  App.  844.  See  Owen  v. 
BKKiksohmidt,  64  Mo.  280;  Morgan  ▼.  Durfee,  OB 
Mo.  478, 88  Am.  Bep.  608;  Joioe  v.  Branson,  78  Mo. 
28. 

An  Instruotion  that  plaintiff  could  only  recover 
numlnal  damages  was  properly  refused.  Grogan 
v.  Pope  Iron  ft  Mln.  Qo,  8  West  Bep.  288,  87  Mo. 
821;  Nagel  v.  Missouri  Pao.  B.  Co.  76  Mo.  668,  40 
Am.  Kep.  418.  See  also  Ihi  y.  Fbrty-Second  St.  k 
G.  St.  Ferry  B.  Co.  47  N.  Y.  817, 7  Am.  Bep.  460;  Chi- 
cago V.  Major,  18  lU.  849, 68  Am.  Bee.  668. 

Two  thousand  dollars  damages  was  awarded  for 
the  death  of  pbiintlfl*S  son,  between  eighteen  and 
nineteen  years  of  age,  who  was  robust,  earning  $26 
per  montli,  and  who  was  a  dutiful  son  employing 
his  wages  for  the  benefit  of  his  father's  family. 
Myhan  v.  Louisiana  Electric  L.  ft  P.  Co.  7  L.  B.  A. 
172,  and  naU^  41  La.  Ann.  984. 

A  verdict  for  $1,260  for  the  death  of  a  boy  killed 
by  falling  down  a  chute  In  a  coal  breaker,  where 
he  was  employed,  was  considered  moderate  and 
Just.  Pennsylvania  Coal  Co.  v.  Nee  (Pa.)  12  Cent 
Bep.  624. 

ETidenoe  of  the  poverty  of  the  parent,  and  her 
dependence  upon  the  son  for  support  and  main- 
tenance, is  admiiEBlble  to  show  the  pecuniary  dam- 
age sustained  by  her  in  the  death  of  the  son.  Little 
Bock.  M.  R  ft  T.  B.  Co.  V.  Leverett,  48  Ark.  388; 
Ewen  V.  Chicago  ft  N.  W.  B.  Co.  38  Wis.  622;  Barley 
V.  Chicago  ft  A.  B.  Co.  4  Blss.  484;  Cook  y.  Clay 
Street  Hill  B.  Co.  60  Cal.  609;  Opsahl  v.  Judd,  80 
Minn.  126. 

ConX/ribvUyni  netHtgence  of  parent. 

Allowing  a  child  four  years  old  to  go  on  the 
street  is  not  negligence  such  as  to  debar  a  recovery 
by  the  parent.  Chicago  v.  Uesing,  88  HI.  204,  2b 
Am.  Bep.  878:  Stafford  v.  Bubens,  1  West.  Bep.  640, 
116  HI.  196;  Collins  v.  South  Boston  Horse  B.  Co.  2 
New  Bng.  Bep.  649,  and  note,  liSi  Mass.  801. 

The  right  of  recovery  In  favor  of  the  estate  of  a 
child  killed  in  consequence  of  negligence  to  not 
affected  by  the  fact  that  the  parents,  who  aie  en- 
titled to  his  estate  by  inheritance,  contributed  to 
17  L.  R.  A. 


the  accident   Wymore  v.  Mahaska  County.  0  lu 
B.  A.  646,  and  nate^  78  Iowa,  896. 

The  care  required  of  parents  in  regard  to  their 
children  In  order  to  avoid  the  defense  of  contriba- 
tory  negligence  in  an  action  to  recover  damagea 
for  the  negligent  killing  of  such  child  by  a  third 
person,  is  a  reasonable  care  having  regard  to  all 
the  circumstances  of  the  case;  and  the  questioa 
whether  or  not  such  care  was  exercised  is  for  the 
jury.  Slattery  v.  O'Connell,  10  L.  B.  A.  668,  and 
note^  168  Mass.  94;  Chicago  aty  B.  Co.  v.  BoUnson* 
4  L^  K.  A.  126,  and  no(U^  127  HL  9. 

Contribytory  negUgenee  of  ehQd not  harto  recovery. 

The  law  does  not  require  from  a  child  that  degree 
of  care  and  caution  which  it  demands  from  an 
adult;  the  jury  must  in  such  case  decide  as  to  th» 
question  of  contributory  negligence;  and  thequea- 
tion  as  to  age  and  responsibility  is  to  be  tried  by  th» 
Jury.  Duffy  v.  Missouri  Pac  B.  Co.  2  West.  Bep. 
198, 19  Mo.  App.  880.  See  noU  to  Chicago  City  B.  Co. 
V.  Bobinson  (111.)  4  L.  B.  A.  126. 

All  that  Is  required  of  a  child  is  care  and  pm* 
dence  equal  to  its  capacity.  Indianapolis,  P.  ft  G» 
B.  Co.  V.  Pitzer,  4  West.  Bep.  280,  and  note  at  page 
268, 100  Ind.  191. 

If  too  young  and  inexperienced  to  appreciate  the 
danger  to  which  he  was  exposed,  then  conduct  oa 
his  part  which  would  be  negligence  in  one  aware 
of  the  danger  might  not  be  imputed  as  ne^genoe 
to  him.  But  if  the  Jury  should  find  that  he  wae 
aware  of  the  danger  to  which  he  was  exposed,  any 
negligence  on  his  part  which  contributed  directly 
to  his  injury  wlU  defeat  his  action.  Dowling  v.  Al- 
len, 6  West.  Bep.  872, 88  Mo.  208. 

liie  doctrine  of  contributory  negllgenoe  does  not 
apply  to  children.  See  notes  to  Winter  v.  ^^^mia 
City  Cable  B.  Co.  (Mo.)  6  L.  B.  A.  686;  Wymore  v. 
Mahaska  County  (Iowa)  6  L.  B.  A.  646. 

The  same  rigid  rule  as  to  what  would  bar  the  ao» 
tlon,  on  the  ground  of  contributory  negligenoe» 
applied  in  the  case  of  adults,  would  not  be  applioa* 
ble  in  the  case  of  an  infant.  Duffy  v.  Missouri  Pao» 
B.  Co.  supra;  O^Fiaherty  v.  Union  B.  Co.  45  Mo.  7(V 
100  Am.  Dec  848;  Kay  v.  Pennsylvania  B.  Co.  66  Pa. 
209, 8  Am.  Bep.  628. 

Contributory  negligence  cannot  be  imputed  to  a 


18»8. 


MoReAv  Y.  SouTBEBN  Paoifxo  Ca 


79 


Ptieijte  Ooatt,D.  d  B.  Ch..  84  Cal.  616.)  In 
that  case — which  was  for  the  death  of  an  adult 
son— the  lower  court  had  Instructed  that  the 
lury  in  estimating  the  damages  might  consider 
^'the  sorrow,  grief,  and  mental  suffering  oc- 
casioned by  his  death  to  his  mother;"  and  this 
court  held  the  instruction  erroneous,  and  for 
that  reason  reversed  the  Judgment,  the  court 
holding  that  such  a  rule  would  afford  an  "op- 
portunity to  run  into  wild  and  eiccessive  ver- 
dicts." The  court  said:  "We  are  of  opinion 
that  the  court  erred  in  including  in  the  in- 
struction the  words,  'sorrow,  grief,  and  men- 
tal suffering,  occasioned  by  the  death  of  the 
son  to  his  mother.'  In  thus  directing  the  Jury 
the  court  fell  into  error.  In  our  opinion,  the 
damage  should  have  been  confined  to  the  pe- 
cuniary loss  suffered  by  the  mother,  and  the 
loss  of  the  comfort,  society,  support,  and  pro- 
tection of  the  deceased.  .  .  .  We  have  found 
no  case  in  which  damages  for  sorrow,  grief, 
and  mental  suffering  are  allowed,  under  any 
of  the  statutes."  And,  further,  that  the  statu- 
tory action  is  a  new  one.  "and  not  the  transfer 
to  the  representative  of  the  right  of  action 
"Which  the  deceased  person  would  have  had  if 
he  bad  survived  the  iojuir."  The  case  was 
decided  in  bank.    JtuUes  Thornton  delivered 


the  opinion,  which  was  concurred  In  by  two 
other  Justices,  and  a  fourth  Justice  concurred 
in  the  Judgment,  and  must,  therefore,  have 
concurred  in  the  one  main  reason  for  which 
the  Judgment  was  reversed.  He  may  not  have 
been  ready  to  say  that  the  "comfort  and  so- 
ciety" of  the  deceased  could  be  considered. 
There  was  only  one  dissent,  but  upon  what 
ground  does  not  appear.  We  think,  there- 
fore, that  the  case  is  full  authority  on  the 
main  point.  At  all  events,  we  think  that  the 
opinion  states  the  general  propositions  of  law 
governing  the  case  correctly,  although,  as  to 
one  matter,  it  may  be  misunderstood.  The 
language,  "the  loss  of  the  comfort,  society, 
support,  and  protection  of  the  deceased,"  must 
be  held  as  having  been  used  within  the  mean- 
ing given  to  it  in  Beeton  v.  Green  Mountain 
Min,  Co,,  mipra,  as  hereinbefore  stated,  that 
Is,  with  reference  to  the  value  of  the  life  of 
the  deceased,  and  the  pecuniary  loss  to  the 
plaintiff  caused  by  the  death.    The  said  lan- 

Saage  would  not  be  correct  in  any  other  sense, 
ut  in  the  case  at  bar  the  Jury  were  not  con- 
fined by  the  instructions  to  pecunianr  loss  or 
any  other  kind  of  loss;  they  were  given  wide 
range  to  run  into  any  wild  and  excessive  ver- 
dict which  their  caprice  might  suggest    We 


elilld  of  nineteen  months  (Kay  v.  Pennsylvania  B, 
Co.  supnt).  or  to  a  obild  three  years  old  <Erle  City 
Pass.  B.  Oo.  V.  Sofaoster,  4  Cent.  Bep.  910, 118  Pa. 
4DS);  or  eight  yean  old.  Taylor  v.  Delaware  A  H. 
Canal  B.  Go.  4  Osnt.  Bep.  888, 113  Pa.  l«i. 

The  diffiouity  in  cases  of  InfantOe  neffhgenoe  is 
to  regard  to  that  age  when  it  oanootbesald  that  its 
capacity  is  sooh  that  it  should  or  should  not  be  held 
respoDflfble  as  an  adult.  In  sach  oases,  as  In  all 
otlierB  where  the  matter  Is  uncertain,  It  Is  to  be 
tried,  and  tried  by  a  Jury  under  proper  directions 
from  the  ooort  Duffy  v.  Missouri  Pao.  B.  Oo.  8 
West.  Bepb  800, 19  Mo.  App.  880l» 


A  ntuMon  of  fact  for  (hejunh 

"Where  the  one  injured  was  of  tender  years,  the 
question  as  to  care  and  diligence  he  should  have 
exercised,  considering  his  age,  is  one  for  the  Jury. 
Saaxe  t.  Union  B.  Oo.  8  West  Bep.  898, 80  Mo.  App. 

Tfae  q[nestlons  of  neffllgenoe  and  contributory 
neffUgence  in  the  case  of  a  boy  twelve  years  old. 
Injured  whUe  playing  on  a  railway  turntable,  are 
for  the  Juiy.  Kansas  Oent  B.  Oo.  v.  Fltaslmmons, 
8  Kan.  680^  31  Am.  Bep.  803;  Oanley  v.  Pltaburgh« 
CL&StL.B.Oo.06Pa.a06,40  Am.  Bep.  804. 

Boys,  In  such  cases,  are  technically  trespassers: 
bat  even  trespasBers  have  rights  which  canoot  be 
Ignored.  Sioux  City  ft  Pac.  B.  B.  Oo.  v.'Stout,  84  U. 
8. 17  Wan.  667, 81  L,  ed.  746:  Keffe  v.  Blliwaukee  ft 
St.  P.  B.  Oo»  21  Minn.  807, 18  Am.  Bep.  8B8.  See  not^ 
to  Slattery  v.  O'OonneU (Mass.)  10  L.  B.  A.  6R8. 

Tlie  f  ollowinff  are  some  of  the  recent  oases  where 
the  question  of  contributory  negligence  was  left  to 
tlie  Jury:  Mattey  v.  Whlttler  Machlae  Oo.  1  New 
Bogr-  Bep.  488, 140  Mass.  807,  child  six  and  a  half 
yeera  old;  Nolan  v.  New  Tork  ft  N.  H.  B.  Oo.  1  New 
Bogr-  Bep.  880),  68  Oonn.  401«  a  child  seven  years 
old;  Saare  v.  Union  B.  Oo.  9itpra%  atshfld  ten  years 
old. 

In  Jf easenger  t.  Dennle,  1  New  Bng.  Bep.  760, 141 
Maaa.  886.  a  child  nine  years  old  was  held  guilty  of 
contributory  negligence;  in  Wright  v.  Boston  ft  A. 
B.  C^  8  New  Eng.  Bep.  728.118  Mass.  800,  chUd  be- 
tween six  and  seven.  See  Clevelaad  B.  Mill  Oo.  v. 
Corrlgan,  8  UB.  A.  885,  and  not«»  40  Ohio  St.  888. 
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Neglioenre  of  pareni  not  imputed  to  6MUL 

Negligence  of  parents,  or  others  standing  in  loeo 
porentit,  cannot  be  Imputed  to  a  child  of  tender 
years,  so  as  to  support  the  def  oose  of  contributory 
negligence  in  his  suit  for  damages.  Ohlcago  City 
B.  Co.  V.  Wilcox  (BL)  8  L.  B.  A.  4M,  and  note;  Smith 
V.  O'Connor,  48  Pa.  818, 88  Am.  Dec.  688;  Belief on- 
talne  ft  L  B.  Oo.  v.  Snyder,  18  Ohio  St  890, 06  Am* 
Dea  178;  St.  Clair  Street  &  Co.  t.  Badle,  1  West. 
Bep.  88, 48  Ohio  St.  01. 

No  amount  of  negligence  of  the  child's  parents 
is  a  defense  to  such  action.    Whart.  Neg.  M  800-818. 

The  contributory  negligence  will  not  bar  recov- 
ery by  an  infant.  Brie  City  Psas.  B.  Co.  v.  Schus- 
ter,40ent.  Bep.  010, 118  Pa.  418. 

But  the  rule  is  otherwise  it  the  action  is  brought 
by  the  father.  Olassey  v.  Hestonville,  M.  ft  F. 
Pass.  B.  Co.  67  Pa.  178;  North  Pennsylvania  B.  Oo. 
V.  Mahoney,  Id.  187.  See  FitBgerald  t.  St.  Paul,  M. 
ft  If.  B.  Oo.  (Mhiu.)  8  Am.  ft  Bng.  B.  B.  Oss.  810; 
Stnison  V.  Hannibal  ft  St  J.  B.  Co.  07  Mo.  071. 

In  case  of  a  daughter,  a  minor  aged  sixteen  years 
fully  capable  of  taking  reasonable  care  of  herself, 
who  while  riding  with  her  father  in  his  wagon  was 
injured  by  a  collision  with  astreet-car,  her  father** 
negligence  could  not  be  Imputed  to  her  so  as  to  bar 
her  recovery  flrom  the  street-car  company  for  Its 
concurrent  negligence.  St  dalr  Street  B.  Oo.  t. 
Badle,  1  West  Bep.  88, 48  Ohio  St  01;  Covington 
Transfer  Oo.  v.  Kelly,  88  Ohio  St  88;  Bobinson  v. 
New  York  Cent  ft  H.  B.  B.  Co.  00  N.  T.  U*  88  Am. 
Bep.  I. 

By  the  well-settled  rule  of  law  the  father  would. 
In  such  case,  be  Jointly  liable,  unless  his  relation  to 
her  modifies  this  rule  for  his  culpable  negligence, 
she  being  sui  Jwria,  and  not  guilty  of  want  of  proper 
care  for  her  own  safety.  Boyd  v.  Watt  27  Ohio  St 
260;  Whart  Neg.  1 144;  Shearm.  ft  Bedf .  Neg.  •  68. 

Negligence  of  parent  cannot  be  imputed  to  child. 
Cleveland  Boll.  Mill  Oo.  v.  Corrigan,  8  !«.  B.  A.  886» 
40  Ohio  St  888;  Chicago  City  B.  Co.  v.  Bobinson,  4 
L.  B.  A.  180, 187  m.  0;  Chicago  aty  B.  Oo.  T.  Wilcox 
(lU.)  8  L.  B.  A.  404, 

uoee  of  eervlcee  of  chAd. 

A  parent  seeking  to  reoover  damages  for  the  neg* 
ligent  killing  of  hla  oy  V  m  not  limited  to  the  pi 
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do  not  think  that  the  complaint  ia  defectiye 
because  it  does  not  specially  aver  the  loss  of 
the  services  of  the  deceased;  that  was  a  natural 
and  necessary  sequence  of  the  death.  It  was 
not  special  damage  necessary  to  be  averred. 
There  is  nothing  in  the  point  made  b^  re- 
spondent (hat  the  answer  was  not  verified, 
upon  that  point  the  court  ruled  in  favor  of 
defendant,  and  plaintiff  is  not  appealing. 

The  jvdgment  and  order  appealed  from  are 
reversed,  and  a  new  trial  ordered. 

Sharpsteiiiy  J.:    I  concur. 

De  Haven*  J,: 

I  concur  in  the  Ju.dgment  and  generally  in  the 
foregoing  opinion.  The  measure  of  damages  in 
actions  by  a  parent  for  the  death  of  a  child, 
when  the  facts  are  not  such  as  to  warrant  exem- 
plary damages,  is  correctly  stated  in  section  768 
of  Shearman  &  Redfleld  on  Negligence,  as  fol- 
lows: "The  damages  recoverable  by  a  husband, 
parent,  or  master  for  a  negligent  injury  to  the 
person  of  his  wife,  child,  or  servant  are  strictly 
limited  to  an  amount  fully  compensatory  for 
the  consequent  loss  of  serviqe  for  a  period  not 
exceeding  the  minority  of  the  child,  or  the  term 
of  service  of  a  servant,  and  the  expenses  which 
the  plaintiff  has  incurred  in  consequence  of 
the  injury,  such  as  for  surgical  attendance, 
nursing,  and  the  like."  The  sixth  instruction 
given  upon  the  request  of  plaintiff,  to  the  effect 
that  *'in  estimating  the  dfamage  sustained  by 
her  the  juiy  is  not  limited  by  the  actual  pe- 
cuniary injury  sustained  by  her  by  reason  of 
the  death  of  her  child,  but  such  damages  may 


be  given  as  under  all  the  circumstances  of  the 
case  may  be  just,"  Is  contrary  to  this  rule,  and 
was  erroneous.  The  object  of  section  376  of 
the  Code  of  Civil  Procedure  is  not  to  give  re- 
dress or  compensation  for  the  mental  distress 
of  a  mother,  consequent  upon  the  death  of  her 
child.  The  general  language  of  section  877  of 
the  Code  of  Civil  Procedure,  that  in  actions 
of  this  character  "such  damages  may  be  given 
as  under  all  the  circumstances  of  the  case  may 
be  just,"  is  used  with  reference  to  the  fact 
that  the  damages  which  are  allowed  to  be  re- 
covered by  sections  876  and  877  of  the  Code 
of  Civil  Procedure  are,  with  the  exception  of 
the  expenses  incurred  by  the  plaintiff  in  con- 
sequence of  the  injury  resulting  in  the  death 
for  which  they  are  claimed,  prospective  in 
their  nature,  relating,  as  they  do,  to  the  loa 
of  future  service,  and  necessarily  based  upon 
probabilities,  and  upon  data  which  in  mftny 
respects  are  uncertain,  and  therefore  the  es- 
timate of  such  damages  calls  for  the  exercise 
of  a  very  laree  discretion  upon  the  part  of  the 
jury;  and  all  that  is  meant  by  the  language 
quoted  is  that  the  jury  shall,  in  view  of  all  the 
circumstances  of  the  case,  and  considering 
also  the  age  and  the  ability  of  (he  deceased  to 
serve  the  relative  for  whose  benefit  the  action 
is  brought,  give  such  damages  as  they  shall 
deem  just,  keeping  in  view  that  such  damages 
are  to  be  measured  by  what  shall  fairly  seem 
the  pecuniary  injury  or  loss  to  the  plaintiff. 

Petition  for  rehearing  in  bane  denied  Sep- 
tember 4,  1892. 


ent  loss  of  money,  but  may  be  allowed  prospective 
ndvantacres  of  a  pecuniary  nature.  Vicksburg  v. 
HoLain,  87  Miss.  4;  Pennsylvania  R.  Oo.  v.  Keller, 
67  Pa.  804;  TUley  v.  Hudson  Biver  B.  Oo.  24  K.  Y. 
473. 

The  reasonable  expeotatlon  of  pecuniary  advan- 
tage by  the  relation  of  parent  aad  child  continu- 
Ingr  may  be  taken  into  account.  Mayhew  v.  Burns, 
1  West  Bep.  677,108  Ind.  888;  Dalton  v.  South  East- 
ern B.  Oo.  4  C.  B.  N.  S.  896;  Pranklln  v.  South  East- 
em  B.  Oo.  8  Hurlst.  ft  N.  811;  Pennsylvania  B.  Oo.  v. 
Adams,  56  Pa.  480. 

A  father  may  reoover  for  loss  of  aervioe  of  minor 
child,  up  to  termination  of  minority.  Traver  v. 
Eighth  Ave.  R.  Oo.  6  Abb.  Pr.  N.  S.  46;  Drew  v. 
Sixth  Ave.  B.  Go.  86  K.  T.  40:  State  v.  Baltimore  & 
O.  R.  Oo.  84  Md.  107,  87  Am.  Dec.  600. 

But  he  cannot  recover  for  loes  of  services  with- 
out alleging  and  proving  that  the  child  was  his 
servant.  Dunn  v.  Oass  Avenue  ft  F.  G.  K.  Oo.  8 
West.  Rep.  480, 21  Mo.  App.  188;  Ohicago  v.  O^Bren- 
nan,  66  111.  160;  1  Ohltty,  PI.  411. 

Such  damages  cannot  be  recovered  without  evi- 
dence tending  to  show  the  probable  value  of  such 
services  from  the  time  of  the  injury  to  the  child^s 
majority.  Dunn  v.  Oass  Avenue  ft  F.  G.  R.  Oo.  and 
Mayhew  v.  Burns,  tupra;  Wood  v.  The  Fleetwood, 
10  Mo.  588;  McOord  v.  Doniphan  Branch  B.  Oo.  8 
West.  Rep.  806, 21  Mo.  App.  08;  Field  v.  Barr,  87  Mo. 
416;  Wetzell  v.  Waters,  18  Mo.  886. 

In  an  action  for  damages  for  loss  of  services  of 
minor  daughter,  the  jury  may  consider  how  far  the 
Injury  was  permanent.  Huasey  v.  Ryan,  8  Oent 
Bep.  626. 64  Md.  486. 

Where  an  injury  resulted  in  death,  a  father*8 
right  of  recovery  by  the  common  law  was  limited 
to  the  interim  between  the  disabling  injury  to  the 
child  and  its  death,  but  the  rule  is  otherwise  under 
the  statute.  Dillon  v.  Union  Pac.  R.  Co.  3  Dill.  880; 
Little  Rock  ft  Ft.  8.  R.  Co.  v.  Barker.  88  Ark.  850,  84 
Am.  Rep.  44:  Little  Rock  ft  Ft.  S.  R.  Co.  v.  Town- 
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send.  41  Ark.  888  Mobile  Life  Ins.  Oo.  v.  Brame,  OS 
U.  8. 764, 84  L.  ed.  680;  The  Harrisburg,  UO  U.  8. 108, 
80  L.  ed.  868;  Oooley,  Torts,  I  808,  cited  in  Davis  v. 
St.  Louis,  L  M.  ft  &  R.  Oo.  7  L.  R.  A.  883,  63  Ark.  117. 

A  judgment  for  $8,000  for  the  death  of  a  minor 
eleven  years  old  was  held  not  grossly  ezoesslve. 
Union  Pac.  R.  Oo.  v.  Dunden,  87  Kan.  1. 

A  verdict  of  $4,000  for  the  death  of  a  daughter  of 
infirm  parents  was  held  not  excessive.  Bowles  v. 
Rome,  W.  ft  O.  R.  Oo.  46  Hun,  824. 

A  child  four  years  old,  $800  (Ohicago  v.  Major,  18 
lU.  840, 68  Am.  Dec.  568;  Ohicago  v.  Heeing,  83  Dl. 
804,  85  Am.  Rep.  878);  a  child  six  years  old  $8,000 
(Ohicago  ft  A.  R.  Oo.  v.  Becker,  84  liL  4B8>,  and  in 
another  case  $5,000.  Houghkirk  v.  Delaware  ft  H. 
Oanal  Oo.  88  Hun,  407. 

Where  the  deoeased  lacked  but  thirtv-two  months 
of  majority,  a  reasonable  estimate  of  his  earolngs, 
lessened  by  expenses  during  that  period,  will  limit 
the  recovery.  Parsons  v.  Missouri  Pac  cb.  12  WesU 
Rep.  616, 04  Mo.  886. 

A  father  whose  son,  twenty  years  and  three 
months  of  ajire,  was  killed  by  negligence,  may  re- 
cover more  than  nominal  damages.  Robel  v.  Chi- 
cago,  M.  ftSt.  P.  R.  Oo.  85  Minn.  84;  Grogan  v.  Pope 
Iron  ft  Metal  Oo.  8  West.  Rep.  288, 87  Mo.  881. 

In  an  action  based  on  the  statute  the  measure  of 
damages  would  be  the  whole  pecuniary  loss  occa- 
sioned by  her  death.  Birkett  v.  ELnlckerbocker  Ice 
Oo.  41  Hun,  404. 

Six  thousand  dollars  was  allowed  as  compensa- 
tory damages  for  the  death  of  a  fireman  twenty- 
five  years  old  who  contributed  to  the  support  of 
his  mother  and  h%r  two  daughters.  McFee  v.  Ticks- 
burg,  S.  ft  P.  R.  On.  42  La.  Ann.  700. 

A  verdict  for  $8,000  for  causing  the  death  of  a 
young  man  of  twenty-three,  of  good  habits,  who 
was  the  sole  support  of  his  widowed  mother  and 
her  minor  children,  to*  whom  he  gave  out  of  hta 
wages  $40  or  $50  a  month,  will  not  be  held  exces- 
sive.   O*0allaghan  v.  Bode,  84  Cal.  480.         B.  D. 
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1  •  A  eontraet  for  the  nse  of  a  mare  for 
the  purpose  of  breeding  a  colt  whioh 
slTee  aright  to  poflBession  of  her  UDtU  the  oolt  is 
tared,  foaled,  and  weaned,  establishes  a  riarht  to 
the  oolt  as  against  a  subsequent  execution  ored- 
ttor  of  her  owner. 

8.  A  Jndf^ent  determtntng  the  r%ht  to 
the  poflsesaion  of  a  mare  with  foal  is  no 

bar  to  an  action  after  the  birth  of  the  oolt  to  de- 
tensine  the  question  of  its  ownership^ 

(May  17, 1803.) 

APPEAL  by  defendant  from  a  ludcment  of 
the  Court  of  Common  Pleas  for  Jefferson 


Koxa— 2YtIe  to  the  incrtcue  of  aninuilt, 
QtnerdBy, 

The  rule  is  that  in  the  absence  of  stipulations  to 
tbo  contrary  the  increase  of  livestock  belongs  to 
the  owner  of  the  dam  at  the  time.  White  v.  Storms. 
4  'West.  Bep.  780, 20  Mo.  App.  888;  Stewart  ▼.  Ball, 
>3  Ifo.  164;  Hazelbaker  ▼.  Gobdf ellow,  64  111.  288; 
IjBtLViU  V,  Jones.  M  Vt.  4281 

An  exception  is  where  the  dam  is  hired  tempora- 
rily, when  the  increase  belongs  to  the  usufructu- 
ary. White  V.  Storm  and  Stewart  y.  Ball,  mpra; 
Wood  ▼.  Ash,  1  Owen,  130;  Eull  v.  Hull,  48  Conn. 
atO,  40  Am.  Bep.  165. 

But  it  IS  held  that  one  in  possesdon  of  a  mare  who 
Is  to  pasture  her  for  her  services  so  long  ss  her 
owner  might  leave  her,  is  not  entitled  to  her  in- 
crease while  in  his  possession.  Allen  v.  Alien,  Z 
Peor.  ^  W.  166w 

A  promise  by  a  bailee  of  livestock  for  a  year  to 
deliwer  their  increase  to  the  owner  is  a  sufficient 
coneideration  to  convert  a  naked  bailment  into  one 
for  liire,  since  such  increase  belongs  to  the  tempo- 
nry  proprietor.  Putnam  ▼.  Wyley,  8  Johns.  432, 5 
Am.  DecSldl 

Tlie  increase  of  cattle,  the  statutory  separate  es- 
tate of  e  married  woman,  are  part  of  such  estate. 
GeneT.  Williams,  92  Ala.  41;  Bush  v.  Henry,  86  Ala. 
mSi  Hanson  v.  Millett,S6  Me.  184. 

A  bequest  of  a  female  slave  and  her  increase  does 
not  cover  her  children  then  bom.  Puller  v.  Pul- 
ler, 8  Band.  (Va.)  88L 

Tbe  owner  of  a  mare  has  a  potential  interest  in 
the  oolts  which  she  shall  produce  which  will  sup- 
port a  sale  thereof,  and  the  purchaser  may  upon 
the  foaling  of  the  colts  maintain  trover  therefor. 
FonviUe  v.  Ossey.ftK.  a  888, 4  Am.  Dec.  660. 

In  MoOarty  v.  Blevins,  6  Yerg.  196.  26  Am.  Dec. 
tbe  owner  of  a  stallion  allowed  him  to  cover  a 
with  the  understanding  with  her  owner  that 
the  foal  should  belong  to  a  third  person.  The  third 
person  brought  trover  against  a  purchaser  of  the 
eoH  from  the  owner  of  the  mare  :and  recovered. 
It  wes  objected  that  there  was  no  subject-matter 
at  tbe  time  the  contract  was  made  but  the  arrange- 
vas  held  to  be  a  hiring  of  the  mare  for  her 
tn  breeding. 

In  linnendoll  v.  Doe,  14  Johns.  222,  a  father  told 
his  minor  son  that  if  he  would  take  his  mare  to 
bosse  and  pay  therefor,  the  foal  should  be  the  son^s. 
Btnrfng  done  so  and  having  always  treated  tbe  colt 
as  bJs  own,  the  son  was  held  entitled  to  it  as  against 
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Counts  In  favor  of  plaintiff  In  an  action 
brought  to  recover  possession  of  a  colt  Af. 
firmed. 

The  facts  sulflcientlyappear  fn  Ibe  opinion. 

MesiTB.  Barnett»  nnUer  A  Barnett*  for 
appellant: 

When  Maize  bought  the  mare  at  ludicfal 
sale  he  acquired  a  good  title  to  the  foal  she 
was  then  carrying.  The  doctrine  of  '* partus 
Hquiiur  ventrem  "  is  in  force  in  Ken  tuck  v. 

2  Bl.  Com.  890:  Evghes  v.  Graven,  1  Litt. 
817;  Bernard  v.  OnUes,  7  Dana,  22;  Forman  v. 
Proctor,  9  B.  Mod.  126;  O^wrn  ▼.  Taylor,  9 
Ky.  L.  Rep.  495;  Fowler  v.  Merrill,  62  U.  S. 
11  How.  896.  18  L.  ed.  744;  Back/iousey.  Jett, 
1  Brock.  C.  C.  611. 

The  alleged  contract  between  the  Bowman 
boys  was  executory  only,  and  for  something 
not  in  es9e,  and  was  void  as  against  creditors. 

A^ustin,  Jurisp.  g  1049;  2  Kent,  Com.  ♦468; 
Wheeler  v.  Wheeler,  2  Met.  (Ky.)  474;  White- 


the  creditors  of  the  fttther,  the  tranaotlon  not  be- 
ingaglft 

In  Lockwood  v.  Barnes,  8  Hill,  128. 88  Am.  Deo. 
69),  the  owners  of  a  mareandofa  stallion  orally 
agreed  that  she  should  be  put  to  the  stallion  and 
that  the  owner  of  the  stallion  would  pay  $SK  for  the 
colt  after  it  was  weaned  and  not  less  than  four 
months  after  its  birth.  The  agreement  to  purchase 
was  held  to  be  within  the  Statute  of  Frauds  as  not  to 
be  performed  within  a  year-performance  require 
ing  eleven  months  for  gestation  and  at  least  four 
months  more  for  weaning. 

Where  the  owner  of  a  mare  in  foal  was  induced 
by  false  representations  to  trade  her  off  he  is  en- 
titled to  recover  the  mare  and  tbe  colt  born  in  the 
meantime.    King  v.  Wright,  77  Ga.  681. 

In  an  action  for  the  conversion  of  cattle,  the 
plaintiff,  if  successful,  is  entitled  to  recover  tiie 
value  of  the  animals  and  their  increase  up  to  the 
time  of  the  demand  but  not  to  the  time  of  the  in- 
stitution of  the  suit  Arkansas  Valley  L.  A  C.  Co. 
V.  Mann.  180  U.  &  09. 82  L.  ed.  85L 

A  judgment  for  a  female  slave  isoonoluslve  ss  to 
the  right  to  the  possession  of  sach  of  her  children 
only  as  were  in  venire  m:.rMrt  at  the  time  of  the  ron* 
dition  of  the  judgment.  Bernard  v.  Chiles,  7  Da> 
na,22. 

In  Gkirth  v.  Everett,  16  Mo.  480,  one  who  had  re- 
covered for  the  conversion  of  a  female  slave  sued 
for  the  value  of  her  child  bom  during  the  penden- 
cy of  the  first  suit.  It  was  held  that  he  could  not 
recover,  that  the  ftiot  of  tbe  increase  should 
have  been  estimated  in  sssesslng  the  damages  for 
the  conversion  of  the  mother. 

The  increase  of  the  increase  of  stock  ad  inflnU 
turn  belongs  to  the  owner  of  the  original  stock. 
Tyson  v.  Simpson,  8  K.  C.  147. 

As  bettoeen  life^^nant  and  remaWiderman, 

The  owner  of  a  limited  estate--as  for  life  or  dur- 
ing widowhood— in  livestock  is  entitled  to  the  in- 
crease thereof  during  the  continuance  of  the  es» 
tate.  Lewis  v.  Davis,  8  Mo.  183,  23  Am.  Dec.  608; 
Perry  v.  Terrel,  21  N.  C.  441:  Forseyv.  Linton,2 
Head,  183;  Polndezter  v.  BUckborn,  86  N.  C.  S86: 
Major  V.  Hemdon,  78  Ky.  12BL  Contra^  Flowers  v. 
Franklin,  5  Watts,  285. 

But  tbe  life  tenant  must  keep  up  the  origiDal 
number.  Horry  v.  Qlover,  2  Hill,  Bq.  61&,  ttL 
C(mtra^  Saunders  v.  Haughton,  48  N.  C.  217. 

Slaves  do  not  perish  with  use  within  the  mean- 
ing of  the  rule  that  when  a  life  estate  is  ghen  is 
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head  T.  Boot,  Id.  587;  Forman  v.  Proctor^  m- 
pra;  Hutchinson  v.  Ford,  9  Bush,  822, 15  Am. 
Sep.  711;  Boss  v.  Wilson,  7  Bush,  29;  Dye  v. 
Bramel,  6  Ey.  L.  Rep.  669;  Vinson  v.  ^o^- 
201^^;,  10  Bush,  588;  Loth  v.  Cbr^j^,  85  Ky. 
692;  ^M^d  T.  Chiplejf,  79  Ky.  263,  42  Am.  Rep. 
215. 

The TenneBsee cases. avafl  nothing  in  this 
court;  (1)  because  McCarty  t.  Blevins,  5  Yerg. 
195,  26  Am.  Dec  262,  (decided  in  1888)  is  not 
a  well-considered  opinion,  cites  no  authority 
whateyer,  and  is  based  upon  the  custom  of 
"horse-growing  districts"  in  Tennessee;  and  (2) 
because  the  Unlucky  doctrine,  as  settled  in 
Eutcfiinson  t.  Ford,  ^upro,  has  been  expressly 
denied  eo  nomine  by  tne  Tennessee  court  in 
Watkins  v.  Wyatt,  9  Baxt.  251.  If  Hutchinson 
y.  Ford  is  law  in  Kentucky,  MeGarty  y.  Blev- 
ins  cannot  be  authority  in  Kentucky. 

The  Kentucky  doctrine  as  laid  down  in 
Hutchinson  y.  Ford  is  sustained  by  the  best 
considered  opinions  of  other  states. 

Iy>w  y.  Feu>,  108  Mass.  847,  11  Am.  Rep. 
857;  Everman  v.  Bobb,  3  Cent.  L.  J.  7ZQ;Bedd 
y.  Burrus,  58  Ga.  577;  Barnard  y.  Eaton,  2 
Gush.  295.   Oomstoek  y.   ikales,  7  WLs.  159; 


Bank  tf  Lansingburffh  t.  Orary^  1  Barb.  542; 
Otis  y.  Sai  8  Barb.  102. 

Bowman's  first  suit  was  upon  the  same  al- 
leged contract  as  is  now  sued  on  in  Uiis  action, 
and  the  Judgment  in  that  action  being  unra- 
yersed,  is  a  bar  to  this  action. 

Mann  y.  Stowers,  9  Ky.  L.  Rep.    290;  An- 
derson y.  Meredith  (Ky.)  10  Ky.  L.  Rep.  460 
WooVey  y.  LouisviUe   Bkg,  Co.  81  Ky.  627 
Lammey,  Saunders,  1  T.B.  Moo.  267;  CromtceU 
y.  8ae  County,  94  U.    8.  851.  24  L.  ed.  195 
Daw's  y.  McGorkte,  14  Bush,  746;  Jones   y 
Commercial  Dank  of  Kentucky,  78  Ky.    423 
Francis  y.  Wood,  81  Ky.   22;  Black,  Judgm 
§§  504-606;  Lynch  y.  Stcanton,  5H  Me.    100, 
Badford  v.  Folsom,  8  Fed.  Rep.  1S9;  Laird  y. 
De  Soto,  82  Fed.  Rep.  653;  Foye  y.  Patch,  132 
Mass.  105;  Hanna  y.  Head,  102  El.  596. 

The  nature  of  the  question  in  dispute  be- 
tween the  parties  to  a  former  judgment  may 
be  shown  by  parol  eyidence  and  thus  brought 
within  the  estoppel  of  the  Judgment 

Touvg  y.  Black,  11  U.  8.  7  Cranch.  566.  8 
L.  ed.  440;  Chapman  y.  Smith,  57  U.  8.  16 
How.  183,  14  L.  ed.  875;  Washington  A.  di  Q. 
Steam  Packet  Co,  y.  Sickles,  72  U.  8.  5  WalL 


tblnflrs  that  are  consumed  with  use  they  are  to  be 
sold  and  the  ioterest  given  to  the  life  tenant,  but 
the  waste  of  the  slave  is  supplied  by  their  issue 
which  goes  with  them  to  the  remainderman. 
Smith  y.  iiartaam,  17  N.  OL  4J90;  Glasgow  y.  Slowezs, 
2N.  C.836. 

Upon  the  death  of  the  life  tenant  of  a  female 
•lave  her  children  beiong  to  her  personal  represen- 
tative*  Concklin  v.  Havens,  12  Johns.  814. 

A  testator  after  bequeathing  a  life  estate  In  a  fe- 
male slave  may  dispose  of  her  chUdren  then  un* 
bora.    CarroU  y.  Hancock,  48  N.  C«  478. 

On  condUion  saie  of  dam, 

A  mare  with  foal  having  been  sold  on  condition 
that  the  title  was  to  remain  in  the  vendor  till  the 
price  was  paid,  the  title  of  the  oolt  when  foaled  re- 
mains in  the  vendor  until  the  condition  is  per- 
formed. Alien  V.  Delano,  66  Me.  118, 03  Am.  Bee 
«73. 

So,  too,  as  to  colts  subsequently  bred  from  the 
mare.  Elmore  y.  Fitzpatrick,  56  Ala.  400;  Buck- 
master  y.  Smith«  22  Y  t.  aOS. 

As  hetween  mortQogee  of  dam  and  other  claimants. 

The  increase  of  pledged  animals  are  also  pledged, 
^ory,  Bailm.  8th  ed.  1 282. 

The  oflCspring  of  mortgaged  animals  bom  after 
the  execution  of  the  mortgage  are  subject  to  the 
lien  thereof.  Dyer  v.  State,  88  Ala.  225;  Forman  v. 
Proctor, 9 B.  Hon.  T24;  Hughes y.  Graves,!  Lltt. 
817. 

As  against  the  mortgagor  a  mortgagee  of  a  mare 
Is  entitled  to  all  colts  dropped  by  her  between 
the  date  of  the  mortgage  and  his  obtaining  pos- 
■ession  of  her  under  the  mortgage,  as  well  as  after 
such  possession.  Meyer  y.  Cook,  85  Ala.  417.  In 
this  case  it  is  said:  **  The  attempt  has  been  made 
to  draw  a  distinction,  when,  during  the  time  the 
property  remained  with  the  mortgagor,  the  off- 
spring so  increased  in  strength  and  maturity  as  to 
cease  to  follow  the  dam.  In  such  case,  it  has  been 
contended  that  the  mortgage  ceases  to  bind  the 
olfsprlng.  We  are  at  a  loss  to  conjecture  on  what 
principle  such  a  distinction  can  be  maintained. 
We  apprehend,  however,  that  all  such  seeming 
rulings  rest  on  an  entirely  different  principle. 
The  exception  has  been  allowed  only  id  favor  of 
bona  fide  purchasers, who,  finding  such  offspring  in 
theposaeesion  of  the  mortgagor,  arbiter  of  its  own 
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movements,  and  not  following  its  dam,  purchased 
and  paid  for  the  same,  without  notice  of  the  mort- 
gage iien.  Such  offlsprlng  not  being  mentioned  in 
any  recorded  mortgage,  and  there  being  nothing 
visible  to  put  the  purchaser  on  Inquiry,  it  was 
ruled  that  it  would  be  a  fraud  on  him  to  take  from 
him  the  property  he  had  bought  and  paid  for  In 
good  faith,  and  without  notioe.  Winter  y.  Land- 
phere  42  Iowa,  471:  Kellogg  y.  Lovely,  46  Mlob. 
m,  41  Am.  Bep.  151.** 

Where  the  purchaser  of  a  mare  with  foal  gives 
back  a  purchase-money  mortgage  to  seoure  the 
payment  of  the  entire  price  which  is  to  be  paid  be- 
fore the  colt  in  the  ordinary  course  of  things  could 
be  weaned,  the  mortgagee  upon  default  is  entitled 
to  the  colt.    Kellogg  v.  Lovely,  suj^ra. 

Where  a  mortgage  of  stock  does  not  expressi y 
cover  their  increase  and  their  young  have  ceased 
to  run  with  the  mothers,  a  bona  fide  purchaser  of 
the  young  without  notice  will  hold  them  as  against 
the  mortgagee  of  the  mothers.  Winter  v.  Land- 
phere,  supra;  Darling  v.  Wilson,  60  N.  H.  59, 49  Am. 
Kep.  805:  Funk  v.  Paul.  64  Wis.  85, 64  Am.  Rep.  RO. 

As  against  an  attaching  creditor  of  the  mort- 
gagor a  mortgage  of  a  mare  covers  her  colt  at  least 
until  it  is  weaned  or  should  be  weaned,  according 
to  the  course  of  nature  or  tke  usual  custom  ot 
horse  raisers.  Bogers  v.  Highland,  69  Iowa ,  504.  58 
Am.  Bep.2!30. 

The  issue  of  a  female  slave  who  is  subject 
to  a  mortgage,  bom  after  default  and  while 
she  is  in  the  mortgagor's  possession,  is  subject  to 
the  Hen  of  the  mortgage.  Bvans  v.  Merriken,  8 
Gill  &  J.  88. 

The  mortgagee  of  slaves  is  entitled  upon  fore- 
closure  to  the  children  bom  of  the  slaves  subse- 
quent to  the  mortgage.  Fowler  y.  Merrill,  52  U.  S. 
U  How.  875, 18  L.  ed.  736. 

To  entitle  a  mortgagee  of  cattle  to  hold  the  in- 
crease thereof  as  against  attaching  creditors  of  the 
mortgagor  he  must  establish  thafSuch  young  were 
conceived  prior  to  the  date  of  the  mortgage  or 
that  thereafter  the  mothers  and  the  young  were  in 
the  open  possession  and  control  of  the  mortgagee. 
Thorpe  V.  Oowies,  66:iowa,406. 

A  purchaser  (ff  a  colt  of  a  mortgaged  mare  prior 
to  default  by  the  mortgagor  takes  it  subject  to  th« 
lien  of  the  mortgage :  but  it  seems  otherwise  tt 
purchased  after  such  default.  Qundey  v.  Biteler, 
6  Dl.  App.  610.  J.  G.  O. 
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580.  18  L.  ed.  550:  Walker  t.  Ohate,  68  Me. 
260;  Doty  v.  Brown^  4  N.  Y.  71,  58  Am.  Dea 
a'SO;  J^un^  T.  BummOl,  2  Hill,  478,  88  Am. 
Dec.  594;  Lawrence  ▼.  ITvnt,  10  Wend.  89,  25 
Am.  Dec.  589;  McKnigM  v.  Dunlop,  4  Barb. 
86;  Beehe  ▼.  EUioU,  Id.  467;  ^tfr<  y.  Libby, 
85  Me.  200;  Jacfcww  v.  Wood,  3  Wend.  27; 
Wright  V.  ^tf<5r,  6  Wend.  289,  21  Am.  Dec. 
323;  BurtY.  Sternburgh,  4  Cow.  559;  OromiweU 
Y.  Sae  County^  ewora;  Herman,  Estoppel,  §  98; 
Wells,  Res  Adjudicata,  g  297. 

Messrs.  Humphrey  A  Davie  and  Mar- 
shall A  Lochre  for  appellee. 

Holt»  Ch,  J.,  delivered  the  opinion  of  the 
court: 

Id  March,  1880,  Howard  Bowman  delivered 
a  mare  belonging  to  him  to  the  appellee.  Bite 
Bowman,  under  a  verbal  agreement,  based 
upon  a  valuable  consideration,  by  which  the 
^tier  was  to  breed  her  at  his  own  expense,  and 
keep  her  until  the  colt,  which  was  to  belong 
to  him,  was  foaled  and  weaned,  when  the  mare 
was  to  be  returned  to  her  owner.  Subsequent- 
ly the  appellant,  William  Maize,  a  creditor  of 
Howard  Bowman,  had  the  mare  levied  upon 
and  sold,  she  being  then  with  foal.  Public 
notice  was  given  at  the  sale  of  Hite  Bowman's 
claim  to  the  unborn  colt.  Maize  became  the 
purchaser.  After  the  sale,  but  before  the  colt 
was  bom,  the  appellee,  Bovnnan  brought  suit 
for  the  pofisesAion  of  the  mare,  claimhig  that, 
by  reason  of  his  contract,  he  had  a  q)ecial  in- 
terest in  her,  and  was  entitled  to  hold  her  until 
the  colt  was  foaled  and  weaned,  which  the 
petition  averred  would  belong  to  him.  Before 
the  colt  was  bom  the  action  was  dismissed 
upon  a  demurrer  to  the  petition.  After  its 
birth  this  suit  was  brought  for  its  recovery. 
Maize  claims  to  be  the  owner  of  it  by  virtue  of 
hia  purchase  of  the  mare,  and  that  the  dismis- 
sal of  the  former  suit  upon  demurrer  is  a  bar 
to  this  one. 

It  18  urged  that  the  contract  between  the 
Bow  mans  was  void  because  the  subject-matter 
of  it  was  not  then  in  esse, — ^the  colt  being  then 
unborn;  in  other  words,  that  it  was  merelv  a 
contract  to  sell  something  which  then  had 
neither  an  actual  nor  potenlial  existence.  The 
general  mle  is  that  a  sale  or  mortgage  of  some- 
thing thereafter  to  be  acquired  is  void  as  to 
creditors.  If  the  debtor  has,  when  the  con- 
tract is  made,  no  right  to  the  article, — ^if,  as  to 
him,  it  has  then  neither  an  actual  nor  potential 
ccKistenoe, — ^then  the  contract  is  invalid  as 
aural nat  his  creditors.  It  relates  to  a  mere  pos- 
sihility,  coupled  with  no  interest,  and  public 
policy  forbids  the  making  of  such  contracts. 
Thus  a  mortgage  of  goods  to  be  thereafter  pur- 
chased, or  of  an  unsown  crop,  vests  no  title  in 
the  mortgagee,  and  none  in  the  vendee,  in  case 
of  a  sale,  as  against  creditors  and  purchasers. 
This  is  a  settled  rule  in  this  state.  This,  how- 
ever, is  not  such  a  contract.  It  was  not  an 
agreement  to  sell  a  thing  not  in  existence,  but 
for  the  use  of  something  for  a  particular  pur- 
pose. While  the  owner  of  a  field  cannot  sell 
the  com  to  be  thereafter  raised  upon  it,  and 
which  Ia  then  not  planted,  yet  he  may  contract 
the  ase  of  the  field  to  another  for  com  raising, 
and  the  latter  will  be  entitled  to  the  crop. 
There  is  no  difference  between  the  latter  case 
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and  this  one.  The  appellee  was  entitled  to  the 
possession  of  the  mare  for  a  special  piu'pose 
until  a  certain  time,  and  her  produce  in  the 
mean  time,  and  to  this  end  he  had  her  in 
possession.  McCarty  v.  Blevins,  6  Yerg.  105, 
26  Am.  Dec.  262.  The  instructions  of  the 
lower  court  required  the  Jury,  in  order  to  find 
for  the  appellee,  to  believe  from  the  evidence 
that  the  appellant  or  his  agent  had  notice  before 
the  purchase  of  the  appeUee's  daim. 

The  dismissal  of  the  former  suit  is  not  a  bar 
to  this  one.  That  related  to  the  possession  of 
the  mare,  while  this  relates  to  the  ownership 
of  the  colt,  which  was  unbom  when  the  first 
action  was  dismissed.  The  subject-matter  is 
different.  It  is  not  the  same  claim.  The  state- 
ment in  the  petition  in  the  first  suit  that  the 
colt,  when  foaled,  would  belong  to  the  appel- 
lee, was  unnecessary  matter.  The  court  had 
no  right  in  that  suit  to  determine  anything  as 
to  it.  This  was  not  the  purpose  of  that  acUon. 
It  was  not  brought  to  test  the  title  of  anvtbing. 
The  gravamen  of  it  was  the  right  to  the  pos- 
session of  the  mare.  Courts  do  not  favor  a 
plea  of  resjudiecUa^  unless  it  be  clear  that  the 
merits  of  the  case  were  considered.  The 
opinion  of  the  court  in  the  first  case  does  not 
show  upon  what  ground  the  demurrer  was 
sustained.  It  is  true,  where  it  does  not  appear 
from  the  record  what  was  determined,  it  may 
be  shown  aliunde  or  by  parol  evidence.  It  is 
also  true  that  it  matters  not  whether  the  facts 
upon  which  the  court  acted  were  shown  by 
evidence,  or  were  averred  in  the  petition  and 
admitted  by  demurrer.  The  determination  of 
the  court  is  equally  conclusive,  and  renders 
the  question  res  judicata.  In  either  case  the 
determination  has  reached  the  merits  of  the 
case,  and  is  therefore  conclusive  of  the  matter. 
It  is  unlike  a  case  where  the  action  has  been 
dismissed  upon  demurrer  by  reason  of  the  lack 
of  a  material  averment  in  the  petition.  This 
never  constitutes  a  bar  to  a  second  action, 
where  the  petition  supplies  the  averment  that 
was  lacking  in  the  first  one.  Where,  however, 
the  facts  are  found  by  the  court,  whether  upon 
evidence  or  by  demurrer  to  a  sufficient  peti- 
tion, its  Judgment  is  the  sentence  of  the  law 
upon  those  facts,  and  is  conclusive  between 
the  parties.  In  this  case,  however,  the  lower 
court  properly  rejected  the  record  of  the  former 
suit  as  evidence,  because  it  appeared  from  the 
petition  that  the  subject-matter  of  that  action 
was  different  from  this  one.  In  one,  it  was 
the  right  to  the  possession  of  the  mare;  in  the 
other,  it  is  the  question  of  ownership  of  the 
colt  The  issue  in  this  suit  could  not  have 
been  determined  in  that  one.  The  point  of 
controversy  was  not  the  same.  This  appeared 
from  the  pleadings,  and  therefore  it  was  pure- 
ly a  question  of  law,  to  be  determined  by  the 
court,  and  as  the  petition  in  the  other  suit  did 
not  present  the  issue  made  in  this  action,  the 
court  was  bound  to  consider  that  it  could  not 
have  been  determined,  and  therefore  it  proper- 
ly refused  to  hear  testimony  upon  this  point. 
The  record  of  the  first  suit  showed  that  the 
question  in  this  case  could  not  have  been  de- 
termined, because  it  was  not  presented  by  the 
pleadings. 

Judgment  affirmed. 
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^1.  For  the  parpoaes  of  attaehment*  a 
debt  has  a  sitiu  wherever  the  debtor 
can  be  found*  Wherever  the  creditor  might 
sue  for  Its  recovery,  there  it  may  be  attached  aa 
hiB  property,  provided  the  laws  of  the  forum  au- 
thorize it. 

fi.  Neither  im  It  material  that  the  debt 
was  not  made  payable  in  the  state 

where  the  attaohmeat  proceedings  are  insti- 
tuted. 

8*   The  pendeney  of  a  prior  action  by 

attachment  in  another  statOt  which  binds 
le  debt,  may  be  set  up  by  way  of  defense  to  a 
suit  by  the  defendant  in  the  attachment  in  this 
state  to  recover  the  same  debt 
4.   Blair  v.  Hilgediok*  45  Minn.  28,  foUowed 
as  to  the  proper  practice  in  such  cases, 

(July  7, 1882.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Municipal  Court  for  the  City  of  Min- 
ceapolis  in  favor  of  plaintiff  in  an  action 
brought  to  recover  the  amount  of  a  conductor's 
■alary  which  was  alleged  to  be  due  and  unpaid. 
Judgment  Hi  aside, 

^Headnotes  by  HixoHSLii,  J*. 


The  trial  court  found  fn  substance  as  fol- 
lows: 

1.  That  defendant  is  a  railway  compaoy 
operating  a  line  of  railway  extending  from  a 
point  in  the  state  of  Minnesota  to  a  point  in  the 
state  of  Montana. 

2.  That  from  September  1,  1891.  until  No- 
vember 1,  1891.  one.  A.  Zellar,  was  in  defend- 
ant's employ  as  a  freight  conductor. 

8.  That  Zellar  before  October  23,  1891.  re- 
sided at  Glasgow,  Montana.  That  subse- 
quently he  changed  his  place  of  residence  to 
Kinneapolis.  Minnesota,  where  be  resided  at 
the  time  he  assigned  the  claim  in  this  action  to 
plaintiff. 

4.  That  Zellar  was  to  receive  for  his  services 
three  cents  per  mile  for  each  mile  run  as  such 
conductor,  that  no  place  of  pajment  of  his 
wages  was  agreed  upon  but  that  it  was  the 
custom  of  defendant  to  send  pay  checks  to 
some  convenient  division  station  upon  the  line 
and  that  S^ellar's  had  usually  been  sent  to 
WillistoQ,  North  Dakota;  and  none  of  he 
checks  for  money  for  which  this  suit  is  brought 
ever  came  within  the  stale  of  Montana. 

5.  That  on  December  4,  1891,  Zellar.  for 
value  received,  assigned  hisclum  for  wage<«  to 
plaintiff,  who,  at  the  time  of  the  purchase,  was 
informed  and  knew  that  an  action  of  sttuch- 
ment  against  Zellar  had  been  commenced  in 
Montana. 

6.  That  by  the  laws  of  Montana,  any  railway 
corporation  doing  business  therein  is  subject  to 


V(yrE.—Supremaeu  of  state  ornation  over  devolution 

of  property. 

The  power  of  a  state  to  reff ulate  the  transfer  of 
all  property  within  its  territory  is  well  established. 
Story,  GonfL  L.  1 89(1;  Milne  v.  Moreton,  6  Binn.  801; 
Green  v.  Van  Busklrk,  74  U.  8.  7  WaU.  151, 10  L.  ed. 
118;  Warner's  App.  18  W.  N.  C.  60S. 

A  state  has  authority  to  pass  insolvency  laws, 
provided  they  do  not  impair  the  obligation  of  con- 
tracts or  conflict  with  any  ezistlnir  laws  of  Con- 
gvGM,  Sturges  v.  Crowninshleld,  17  U.  8.  4  Wheat. 
122. 4  L.  ed.  689;  Bank  of  Tennessee  v.  Horn,  5S  U. 
8. 17  How.  157, 15  L.  ed.  70;  Baldwin  v.  Hale,  88  U. 
8. 1  WalL  2S3, 17  L.  ed.  681. 

The  dominion  of  a  state  over  personal  property 
situate  there,  and  over  its  transfer,  is  complete. 
Green  v.  Van  Buskirk,  74  U.  8. 7  WalL  180, 10  L.  ed. 
100. 

State  inaotvent  latM  have  no  extraterrUorial  effect. 

The  law  of  any  state  has  no  force  or  effect,  pro- 
prfo  viQore,  beyond  its  territorial  limits.  Eaulkner 
T.  Hyman,  2  New  Eng.  Rep.  181, 142  Mass.  68. 

The  insolvent  law  of  one  state  has  no  elfeot  in 
another  state  as  against  its  citizens  holding  claims 
that  follow  the  person  of  the  creditor,  unless  such 
citizens  submit  themselves  to  the  jurisdiction  of 
the  state  where  the  law  was  enacted.  Carbee  v. 
Mason,  2  New  Eng.  Bep.  208.  64  N.  H.  10;  Baldwin 
V.  Hale,  68  U.  B.  1  WalL  223, 17  L.  ed.  631;  Dunlap  v. 
Bogers,  47  N.  H.  281, 03  Am.  Dec.  433;  New  Market 
Bank  v.  Butler,  45  N.  H.  280;  Re  Walte,  1  Cent.  Rep. 
15,  00  N.  Y.  483.  448,  440;  KeUey  v.  Drury,  0  Allen, 
97:  Glenn  v.  Clabaugh,  7  Gent.  Rep.  891, 65  Md.  65. 

So  insolvent  laws  of  one  state  cannot  discharge 
the  contracts  of  citizens  of  other  states.  Gil  man  v. 
Lockwood,  71 U.  8. 4  WalL  409, 18  L.  ed.  432;  Clark  v. 
Van  Riemsdyk,  18  U,  8.  0  Crancb,  153.  8  L.  ed.  688; 
Siivdam  v.  Broadnax,  80  U.  8. 14  Pet.  67, 10  L.  ed. 
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8CT;  Cook  v.  MolTat,  40  U.  S.  6  How  205, 12  L.  ed.  159; 
Baldwin  v.  Hale,  supra:  Baldwin  v.  Biank  of  New- 
bury, 68  U.  8. 1  Wall.  234, 17  L.  ed.  584. 

That  state  insolvent  laws  have  no  extraterritorial 
effect,  see  notes  to  Phoenix  Nat.  Bank  v.  BatrheUer 
(Mass.)  8  L.  R.  A.  644;  Cranton  v.  Yalido  Marble  Co. 
rvt.)  1 L.  R.  A.  120,  and  Woodward  v.  Brooks  (IIU  8 
L.  B.  A.  702. 

Validity  of  assignment^  law  of  domfcQ  governs. 

The  law  of  the  owner's  domlcil  is  to  deterralne 
the  validity  of  the  transfer  or  alienation  of  per- 
sonal property,  unless  there  is  some  positive  or 
customaiy  law  of  the  country  to  the  contrary. 
Black  V.  Jacharle,  44  U.  8.  3  How.  488, 11  L.  ed.  083; 
Pemberton  v.  Klein,  0  Cent.  Bep.  010,  43  N.  J.  Bq.  08. 

But  residents  of  other  states  may  assign  equita- 
ble Interests  in  the  stock  of  a  corporation  situated 
in  Louisiana,  which  will  prevent  attachment 
against  them  by  creditors  with  notice.  Black  v. 
Jacharie,  supra. 

An  assignment  by  a  nonresident  of  New  York, 
valid  by  the  law  of  his  domidl  and  not  prohibited 
by  the  law  of  that  state,  is  valid  as  to  assets  there. 
Ockerman  v.  Cross,  54  N.  Y.  20. 

And  aaslgrnees,  after  taking  possession,  can  hold 
the  same  against  attaching  creditors  of  the  debtor, 
llHd, 

The  validity  of  the  general  assignment  should  be 
determined  by  the  laws  of  the  state  where  it  waa 
made.  Coates  v.  First  Nat.  Bank  of  Emporia,  15 
Jones  &  S.  822.  See  comprehensive  note  to  Re  Dal- 
pay  (Minn.)  6  L.  R.  A.  103. 

An  assignment  for  creditors  by  residents  of  New^ 
York,  recorded  there  and  in  Pennsylvania,  passes 
title  to  personal  property  in  Pennsylvania. 
Smith's  App.  0  Cent.  Ilep.  595. 117  Pa.  30. 

Such  an  assignment  executed,  delivered,  and 
corded  outside  of  this  state.  Is  ineffectual  to 
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Beryice  of  Bummons  or  other  process  or  Dotice, 
by  service  thereof  upon  any  ticket,  or  other 
agent  thereof,  in  said  state;  that  the  same  laws 

Srovide  that  the  property  of  any  nonresident 
efendant  may  he  attached  in  said  state  and 
service  of  summons  upon  such  nonresident 
defendant  thereafter  made  upon  him,  hy  pub- 
lication, and  that  in  such  case  if  there  is  no 
appearance  by  such  defendant,  the  judgment 
recovered  and  the  execution  thereon  runs 
against  the  property  so  attached;  that  by  sec- 
tion 1B5  of  the  Compiled  Statutes  of  Montana, 
of  1887,  which  statute  is  still  in  force,  "all 
debts  due  such  defendant  and  all  other  prop- 
erty in  this  state,  of  such  defendant,  not  ex- 
empt from  execution,  may  be  attached,"  that 
by  the  laws  of  Montana  such  attachment  is 
niade  by  service  of  a  copy  of  the  writ  thereof 
and  of  a  notice  of  such  attachment  upon  the 
aj^ent  of  such  railway  corporation,  and  by  the 
laws  of  Montana,  no  exemption  is  allowed  to 
a  nonresident  defendant. 

7.  That  on  November  28,  1891,  one  John  L. 
Truscott.  a  resident  of  Montana,  commenced 
an  action  by  attachment  against  said  Zellar 
before  one  F.  S.  Taylor,  Esq.,  a  Justice  of  the 
peace  within  and  for  Dawson  County,  Mon- 
tana, duly  qualified  and  having  jurisdiction  of 
the  subject-matter  thereof,  to  recover  of  said 
Zellar  a  debt  then  due  said  Truscott  amounting 
to  the  sum  of  seventy -nine  and  fifty  one-hun- 
dredtbs  dollars  (|79.50)  with  interest  and  cost 
to  be  added:  that  a  copy  of  said  writ  of  attach- 
ment and  of  the  notice  required  by  said  statute 
was  upon  November  28,  1891,  served  by  the 
sheriff  of  said  Dawson  County  upon  the  agent 


of  defendant  herein,  the  Oreat  Northern  Rail- 
way Company,  at  Glasgow,  Montana,  in  the 
manner  and  as  required  bv  the  statutes  of  said 
state  above  mentioned;  that  said  Zellar,  the 
defendant  in  said  action,  was  served  with 
summons  by  publication  thereof,  as  provided 
by  the  law  of  Montana,  and  in  no  other  man- 
ner, and  never  appeared  in  said  action,  and 
that  said  action  is  still  pending  undetermined, 
and  said  attachment  is  still  in  full  force. 

As  conclusions  of  law,  ]  find  that  the  plain- 
tiff is  entitled  to  judgment  against  the  defend- 
ant for  the  sum  of  ninety-four  and  twenty-five 
one- hundredths  dollars  ($94.25)  with  interest 
thereon  since  December  1,  1891. 

MestTB.  Benton*  Roberts  A  Brown*  for 
appellant: 

Laws  governing  the  collection  of  debts  and 
enforcement  of  contracts  may,  and  of  neces- 
sity often  do,  vary  the  titus  of  personal  prop- 
erty belonging  to  a  nonresident. 

Oreen  v.  Van  Buskirk,  74  U.  8.  7  Wall.  189, 
19  L.  ed.  109;  Leioia  v.  Buth,  80  Minn. 
244. 

The  Montana  court  had  jurisdiction. 

The  laws  of  Montana  intended  to  and  did 
give  its  courts  authority  to  reach  ''debts"  of 
nonresidents. 

Ckfoper  v.  Bejfnokb,  77  U.  8.  10  Wall.  808, 
19  L.  ed.  981;  State  v.  Eddp,  10  Mont.  811. 

Appellant  owned  proper^  and  operated  a 
line  of  its  railway  in  Montana,  and,  by  the 
laws  of  that  state,  was  expressly  made  subject 
to  the  service  of  the  same  process,  etc.,  as  any 
other  person  found  in  the  state.  These  stat- 
utory requirements  of  Montana  made  appel- 


tftJe  to  property  within  this  state,  until  recorded  in 
the  county  where  said  property  lies.  Waraer^a 
App.  18  W.  N.  C.  50& 

The  title  acquired  by  the  aasiflrnee,  although  ffood 
$8  to  the  property  assi^ed,  is,  as  tu  assets  in  other 
states,  whose  policy  is  not  to  recoirnize  the  validity 
of  general  assignments  with  preferences,  liable 
to  be  defeated  by  attachment  sued  out  in  other 
states,  by  creditors  domiciled  therein,  to  recover 
their  debts  out  of  such  assets.  Kimball  v.  Lee,  4 
Gentw  Rep.  882,  40  N.  J.  Eq.  406. 

Voluntary  aaslgnments,  the  only  consideration  of 
which  la  the  acceptance  of  the  trust  by  the  as- 
signee, are  invalid  against  attachments,  except  so 
far  as  aasented  to  by  creditors,  and  so  far  property 
wfli  be  protected  from  attachment  for  their  ben- 
efit.   Faulkner  v.  Hyman,  Z  New  Eng.  Rep.  18L.  14S 

JfBS8.5B. 

Such  assent  is  not  to  be  presumed,  but  must  be 
shown  by  some  atfirmative  act,  such  as  presenting 
daima,  accepting  a  dividend,  or  distinctly  becom- 
ing a  party  to  the  written  assignment.  Swan  v. 
Crafts.  124  Mass.  468;  Pierce  v.  O'Brien,  120  Mass. 
314,  37  ^m.  Bep.  860;  Widgery  v.  Haskell,  6  Mass. 
14S,  4  Am.  Dec  !• 

A  voluntary  assignment  of  realty  in  Illinois  giv- 
ing prefoorenoes,  made  in  New  Tork  in  conformity 
with  its  laws,  and  complying  with  the  Illinois  law 
for  the  cohveyance  of  realty,  is  valid  against  cred- 
itors who  do  not  reside  in  either  of  those  states. 
May  T.  First  Nat.  Bank,  11  West.  Bep.  838. 122  SI.  661. 

A  mortgage  convesring  substantially  all  a  debt- 
or's property,  including  lands  in  another  state,  is 
governed,  as  to  whether  it  operates  as  a  general  as- 
signment of  lands,  by  the  law  of  the  state  where 
they  are  situated.    Danner  v.  Brewer,  89  Ala.  19L 

A  voluntary  assignment  made  in  New  Tork  and 
valid  there,  is  not  valid  in  Massachusetts  against 
in  attachment,  if  such  assignment  would  be  inop- 

17  U  KA. 


erative  here  for  want  of  oompUance  with  legal 
requisites.  Fiaulkner  v.  Hyman,  8  New  Eng.  Bep. 
181, 142  Mass.  63. 

Even  if  such  assignment  was  valid  in  the  state 
where  it  was  made,  and  sufficient  to  transfer  prop- 
erty under  its  control.  Green  v.  Van  Buskirk,  72 
U.  8.  6  WalL  806, 18  L.  ed.  699,  74  U.  8.  7  WaU.  140, 19 
L.  ed.  109;  Cunningham  v.  Butler,  2  New  Eng.  Rep. 
888, 142  Mass.  47, 66  Am.  Rep.  667;  Debon  v.  Foster,  4 
Allen,  645. 

And  the  fact  that  some  of  the  plaintiff  firm  are 
cltizeDs  of  New  York,  the  principal  office  and  ma- 
jority of  members  being  ia  Boston,  does  not  affect 
the  result    Eaulkner  v.  Hyman,  supra. 

If  suit  were  brought  by  New  Tork  plaintiffs 
alone,  it  may  be  that  they  could  not  be  heard  to 
deny  the  validity  of  the  assignment,  because  as 
citizens  of  that  state  they  would  be  bound  by  its 
laws,  even  in  Massachusetts.  May  v.  Wanne- 
macher,  HI  Mass.  202. 

When  a  debt  was  contracted  where  garnishment 
took  place,  but  the  garnishee  agreed  to  pay  the 
money  in  another  state,  he  was  nevertheless 
charged.    Sturtevant  v.  Robinson,  18  Pick.  176. 

Conflict  of  laws  as  to  assignments  for  creditors. 
See  notes  to  Drunker  v.  Wellhouse  (0€u)  2  L.  R.  A« 
3S8;  Bacon  v.  Home  (Pa.)  2  L.  R.  A  855;  Woodward 
V.  Brooks  (HL)  8  L.  R.  a.  7(6;  Rouse  v.  Merchants 
Nat.  Bank  (Ohio)  6  L.  R.  A.  878;  Re  Dalpay  (Minn.) 
6  L.  B.  A.  108;  Phillips  v.  Madrid  (Me.)  12  L.  R.  A 
862. 

Priority  of  foretffn  auignment  over  mibsequent  do» 
mestic  aiUaehment. 
A  valid  assignment,  executed  abroad,  will  take 
precedence  over  the  liens  of  subsequent  attach- 
ments taken  out  in  this  state,  and  levied  upon 
property  here.  West  v.  Tupper,  1  BaiL  L.  198; 
Greene  v.  Mowry,  2  BaiL  L.  168;  Mitchell  v.  Smith, 
2  Strobh.  L.  286;  Russell  v.  Tunno,  11  Rich.  L.  803. 
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lant  to  all  intents  and  purposeB  a  domestic 
corporation  of  that  state. 

Fithian  y.  New  Tark  <ft  i?.  iS.  O?.  81  Pa. 
114;  Pennsiflvania  E.  Co,  v.  PeqpUs^  81  Ohio 
St.  687;  Hannibal  A  8t,  J.  B.  (U.  v.  Cfrane, 
lOa  HI.  249,  40  Am.  Rep.  581;  MeAaUler  t. 
Commonwealth  Itu.  Co,  28  Mo.  214 

A  creditor  can  reach  money  due  bis  debtor 
wherever  the  latter  can  sue  for  it 

Drake,  Attachment,  6tb  ed.  §  597;  Elakey, 
WiUiams,  6  Pick.  285,  17  Am.  Dec.  373;  Bur- 
lington 4t  M.  S,  R.  Co.  y.  Thompson,  81  Kan. 
180;  Mooney  y.  Union  Fae,  B.  Go.  CO  Iowa, 
846. 

The  notice  giyen  appellant  fixed  the  wages 
in  its  hands  due  to  Zellar,  to  abide  the  eyent 
of  the  Montana  action  against  the  latter,  and 
appellant  could  not  afterwards  pay  such  wages 
oyer  to  24e11ar,  nor  to  any  one  else. 

South  Boston  Iron  Go,  y.  Boston  L,  Works 
61  Me.  586;   Ward  y.  Morrison,  26  Yt.  598; 


American  Bank  r.  BoUins,  99  Mass.  813;  Em- 
tree  y.  Banna,  6  Johns.  101;  Morffan  v.  Ne- 
piUe,  74  Pa.  51;  Baltimore  d  O,  B,  Co.  y. 
May,  25  Ohio  St.  847;  Hannibal  d  St.  J,  B. 
Go,  y.  Crane,  102  Dl.  249,  40  Am.  Rep.  581; 
Mooney  y.  Union  Pac.  B.  Co,  svpra;  Wallace 
y.  MfXhnneU,  88  U.  S.  18  Pet.  186,  10  L.  ed. 
95;  Missouri  Pae,  B.  Co,  y.  Sharitt,  43  Kan. 
887,  dissenting  opinion. 

A  yalid  Judgment  entered  and  paid,  in  case 
of  a  foreign  attachment  upon  a  nonresident's 
debt  is  a  good  defense.  If  this  is  so  as  to  a 
prior  satisfied  Judgment,  there  is  no  reason  in 
the  nature  of  things  that  the  pendency  of  a 
prior  proper  action,  by  foreign  attachment^ 
capable  of  bein^ pursued  to  Judgment  and  like- 
wise enforced,  is  not  also  a  good  defense. 

U.  8.  Const,  art.  4,  §  1;  Wallace  y.  McGon- 

nell,  supra;  Maitingly  y.  Btyd,  61  U.  8.  20 

,  How.  128, 16  L.  ed.  846;  Haselton  y.  Monroe, 

1 18  N.  H.  598;  American  Bank  y.  BoUins,  and 


Where  a  ConDeoticut  oompany  paid  a  judgmeii^ 
upon  a  policy,  recovered  against  it  in  New  York 
hy  the  general  assignee  of  the  iDsured,  the  judg- 
ment creditors  of  the  insured  cannot  attack  the 
yalidity  of  the  assignment,  and  garnish  the  com- 
pany for  the  amount  of  its  debt  under  such  policy, 
in  the  courts  of  Oonnectiout.  Grouse  y.  Phoenix 
Ins.  Go.  6  New  Bng.  Bep.  288,  M  Oonn.  17V. 

Creditors  of  an  insolvent,  with  knowledge  that 
the  debtor  contemplates  an  assignment,  will  be  en- 
joined from  proceeding  by  attachment  in  another 
state  to  secure  for  themselves  a  preference.  Cun- 
ningham V.  Butler,  2  New  Bng.  Bep.  888, 14S  Mass. 
47. 66  Am.  Bep.  807. 

Foreign  creditors  who  acknowledge  the  receipt 
of  a  **  dividend  in  matter  of  composition  **  thereby 
recognise,  ratify,  and  submit  to  the  insolvency 
vroceedings  so  as  to  become  bound  thereby  in  the 
same  manner  as  If  they  were  residents  of  the  state. 
Horray  v.  Boberts,  6  L.  B.  A.  8IA.  IfiO  Mass.  858. 

This  Is  upon  the  principle  that  one  who  volun- 
tarily submits  himself  to  the  jurisdiction  of  a  court 
of  insolvency  by  proving  his  claims  or  otherwise 
participating  in  the  proceedings,  waives  his  right 
to  afterwards  object  to  the  jurisdiction.  Clay  v. 
Smith,  28  U.  8. 8  Pet.  417. 7  L.  ed.  786;  Joumeay  v. 
Gardner,  11  Cush.  856:  Eustls  v.  Belles,  6  New 
Eng.  Bep.  88, 146  Mass.  413;  Baldwin  v.  Blale,  68  U. 
8. 1  Wall.  2S8, 17  li.  ed.  581:  Dunlap  v.  Bogers,  47  N. 
B.  281. 96  Am.  Dec.  483;  Newmarket  Bank  y.  Butler, 
45  N.  H.  286:  Be  Waite,  1  Cent.  Bep.  151, 90  N.  Y.488; 
KeUey  v.  Drury,  0  Alien,  27. 

Law  of  comity. 

The  title  to  property  in  one  state  cannot  be  passed 
by  force  of  tlie  laws  of  another  state,  except  in 
yirtue  of  the  comity  which  prevails  among  the 
states.  Rtate  Bank  of  New  Brunswick  v.  Ilrst  Nat. 
Bank  of  Plainfleld,  84  N.  J.  Eq.  450. 

Whatever  extraterritorial  vitality  it  may  have 
Is  owing  to  the  comity  which  should  prevail  be- 
tween different  states  or  nations.  Faulkner  v.  Uy- 
man,  2  New  Eng.  Bep.  186, 142  Mass.  53. 

But  comity  does  not  require  that  it  should  be 
executed  elsewhere  when  it  would  be  against  the 
public  policy  of  the  state  where  the  remedy  is 
eought,  or  would  be  injurious  to  the  best  interests 
of  its  citizens.  Pierce  y.  O^Brien,  12»  Mass.  814,  87 
Am.  Bep.  860;  Faulkner  v.  Hyman,  supra. 

When  the  power  of  the  state  to  regulate  the 
transfer  of  property  has  been  declared,  any  prin- 
ciple of  comity  in  conflict  therewith  must  not 
ren der  the  regulation  inoperative*  Warner's  App. 
18  W.  N.  C.  506. 

The  Insolvent  law  may  act  upon  contracts  made 
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^  another  state  by  oitlaens  of  this  state,  when  all 
the  parties  interested  are  within  the  jurisdiction  of 
our  court  Cramton  y.  Valldo  Marble  Go.  6  New 
Bng.  Bep.  801, 1  li.  B.  A.  UQ,  60  Vt.  20L 

The  validity  of  contracts  relating  to  personal 
property  is  to  be  tested  by  the  law  of  the  plaoe 
where  the  contract  is  nuide.  If  valid  there,  they 
will  be  sustained  everywhere,  upon  principles  of 
international  or  interstate  comity.  See  Story, 
Confl.  L,  chap.  0;  Bunlli,  Assignm.  1 8(B. 

Protection  of  domestic  eredUors, 

If  an  attaching  Greditor,  resident  or  nonresfdentt 
is  a  dtlzen  of  this  state,  or  a  corporation  exlatin^ 
under  the  laws  of  this  state,  it  would  be  entitled  to 
the  property  attached,  as  against  a  foreign  asslfirnee 
who  seeks  to  remove  it  to  another  state  to  be  ad- 
ministered under  the  laws  of  such  state.  Hayy. 
First  Nat  Bank  of  Attleboro  fill.)  7  West  Bep.  681. 

No  state  Is  bound  to  give  effect  to  the  law  of  a 
foreign  state  when  to  do  so  will  prejudice  either 
the  rights  of  Its  citiiens  or  the  interests  of  the 
state.  State  Bank  of  New  Brunswick  y.  First  Nau 
Bank  of  Plainfleld,  84  N.  J.  Eq.  450. 

The  principle  of  comity  always  yields  when  the 
laws  and  policy  of  the  state  where  the  property  la 
located  has  prescribed  a  different  rule  of  transfer 
from  that  of  the  state  where  the  owner  Uvea. 
Green  v.  Van  Buskirk,  74  U.  8.  7  Wall  151, 19  L.  ed. 
118;  Hervey  v.  Bhode  Island  L.  Works,  98  U.  8. 664, 
28L.ed.1008. 

While  there  Is  some  conflict  of  authority  on  thta 
subject  the  above  view  is  also  sustained  in  the  fol- 
lowing cases:  Warner  v.  Jaffray.  96  N.  Y.  248, 48 
Am.  Rep.  616:  Pierce  v.  O^Brien,  128  Mass.  814, 87 
Am.  Bep.  800;  Paine  v.  Lester,  44  Conn.  196, 28  Am. 
Rep.  442;  Moore  v.  Church,  70  Iowa,  206, 69  Am.  Rep. 
480;  Strieker  v.  TInkham,  36  Ga.  177,  80  Am.  Dec 
280;  Mason  V.  Strieker,  87  Ga.  262. 

Some  of  the  oases  which  sustam  a  contrary  ylew 
rest  upon  the  theory  that  the  provisions  of  the  In- 
solvency Act  apply  only  to  assignments  made  with- 
in the  state.  Butler  y.  Wendell,  67  Mich.  62, 58  Am. 
Bep.  829. 

While  others  draw  a  distinction  between  the 
rights  of  resident  and  nonresident  attaching  cred- 
itors, recognizing  the  priority  of  a  resident  attach- 
ing creditor  over  an  assignment  valid  by  the  law  of 
the  state  where  it  was  executed,  but  Invalid  by  the 
law  of  the  state  where  it  is  sought  to  be  enforced, 
bOt  denjing  such  priority  to  a  nonresident  attach- 
ing creditor.  This  has  not  been  adopted,  however, 
since  a  plaintiff,  although  a  foreign  creditor  right- 
fully pursuing  a  remedy  given  by  state  statutes, 
may  enforce  it  in  the  state  courts  the  same  as  % 
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Ombree  v.  Eanna,  9upra;  Irtine  v.  LMmber- 
men's  Bank,  2  Watto  &  S.  190;  Baltimore  d 
O.  a.  Co.  ▼.  May,  mpra. 
Mr.  Willis  MeDowell*  for  respondent: 
At  the  time  of  the  service  of  the  attachment 
in  Montana,  the  appellant  had  nothing  belong- 
ing to  Zcllar  over  which  the  courts  of  Mon- 
tana had  jurisdiction. 

Waples,  Attachments  &  Qamishments,  pp. 
22<^^249;  MohtroM  Piekle  Co.  v.  DodUon  4b  H. 
2ffg.  Co,2Jj.  R  A.  417.  76  Iowa,  172;  Ala- 
bama G.  8.  B.  Co,  T.  Chumley,  92  Ala.  817; 
Buchanan  t.  Hunt,  98  N.  Y.  660;  Wright  v. 
Chicago,  B.  di  Q.  A  Co.  19  Neb.  176;  Botcen 
V.  Pope,  26  HI.  App.  288;  Pmnoyer  v.  Neff, 
M  U.  S.  714,  24  L.  ed.  666;  LouistnOe  d  J^.IL 
Co.  ▼.  Booley,  78  Ala.  626;  WiUet  ▼.  Bmii- 
table  Ins.  Co.  10  Abb.  Pr.  198;  Missouri  floe. 
2?.  Co,  y.  Sharitt,  48  Kan.  875;  Benier  ▼. 
JSTtirlbut  (Wis.)  14  L.  B.  A  562,  and  cases 
cited. 


The  pendency  of  the  pnnMshee  proreedings 
in  Montana  is  only  good  in  abatement,  and 
having  been  pleaded  in  bar,  it  cannot  avail  the 
appellant  on  this  appeal. 

West  V.  McConneU,  26  Am.  Dec.  191,  and 
note,  6  La.  424;  Irtine  v.  Lumbermen's  Bank, 
2  WattsftS.  20a 

Mitchell*  J.,  delivered  the  opinion  of  the 
court: 

The  question  is  whether,  upon  the  facts 
found,  the  pendencv  of  a  prior  action  in  Mon- 
tana, in  which  a  debt  had  been  attached  in  the 
hands  of  defendant  as  garnishee,  was  available 
by  way  of  answer  to  a  suit  brought  in  this 
state  Dj  the  defendant  in  the  attachment  (or 
his  assignee)  to  recover  the  same  debt.  The 
defendant  is  a  corporation  organized  under  the 
laws  of  this  state,  in  which  its  headquarters 
and  general  oflSces  are  situated,  but  it  owns 
and  operates  a  line  of  railway  extending  into 


dtlxen;  for  before  the  law  and  its  tribunals  there 
can  be  no  pieferenoe.  Hlbemla  Nat.  Bank  v.  La- 
ocmbe,  84  N.  Y.  807;  Abraham  v.  Flestoro,  8  Weed. 
848L  20  Am.  Dec.  738;  Johnson  ▼.  Hunt,  £3  Wend.  91: 
Hoyt  ▼.  Thompson,  6  N.  Y.  851;  Merrlok  v.  Tan 
Santvoord,  84  N.  Y.  217;  Blake  v.  Williams,  6  Flok. 
JB0B,  17  Am.  Deo.  9lfL 

A  resident  attaching  creditor  or  corporation  Is 
entitled  to  the  property,  as  against  a  foreign  as- 
fllgiiee  who  seeks  to  remove  It  to  another  state  to 
loe  there  administered;  and  no  distlnotion  exists  be- 
tween resident  and  nonresident  creditors  seekmg 
the  aM  of  onr  courts  In  such  proceedings.  May  y. 
Vint  Nat  Bank  of  Attleboro  (Dl.)  7  West.  Bep.  eSL 

Wortiffn  attaehment;  residence  of  debtor  deUrmlnes 

fftotiiff. 

It  Is  the  aotoal  residence  of  the  debtor,  and  not 
feilB  domlcfl,  which  determines  the  status  of  the 
partiea  In  an  attachment  proceeding.  Lawson  ▼. 
Adlard.  4A  Minn.  243. 

The  declared  object  of  the  Act  was  to  prevent 
Donresidents  from  withdrawing  their  eflFects  from 
the  state,  leaving  their  debts  unpaid.  Fitch  v. 
BoflB,  4  Serg.  ft  B.  1164. 

The  payor  of  a  negotiable  note  made  In  Vermont 
•md  payable  to  a  citlaen  of  that  state  cannot  be 
efaarged  In  this  state  as  a  trustee.  Garbee  ▼. 
Mason^  2  New  Eng.  Bep.  289, 64  N.  H.  10;  Jones  v. 
Sider,  60  N.  H.  462;  Oen.  Laws,  chap.  24D,  M  1&,  16, 
17:  Chadboum  v.  Oflmsn,  1  Kew  Bng.  Bep.  62,  68 
17.  H.aSB. 

A  writ  of  attachment  will  Issue  against  a  Joint 
tf^btor  when  all  are  nonresidents;  but  not  when 
be  or  either  of  the  other  joint  debtors  is  a  resident 
of  this  state.  Oorbit  t.  Ck>rblt,  U  Cent.  Bep.  072, 60 
27.  J.Ii.863. 

^s  under  S.  C.  Code,  1 428,  a  nonresident  can  sue 
ai  foreign  corporation  only  when  the  cause  arose  or 
the  subject  is  situated  within  the  state,  he  cannot, 
under  any  other  circumstances,  obtain  an  attach- 
ment. Central  B.  ft  Bkg.  Co.  v.  Georgia  Constr.  fr 
I.  GO.82S.C.810. 

JL  foreign  attachment  cannot  be  malntamed  In 
Pennsylvania  by  creditors,  citizens  of  Missouri  and 
Kew  York  but  residing  In  Canada,  against  property 
of  a  debtor  residing  In  Scotland,  of  whose  property 
«  aequestrutor  has  there  been  appointed  In  bank- 
raptey  proceedmga.   Long  v.  Girdwood,  28  W.  K. 

'While  a  man  remains  in  a  state,  although  avowing 
mn  Intention  to  withdraw  from  it,  he  must  be  con- 
sidered an  Inhabitant,  and  therefore  not  liable  to 
foreign  attachment.  Lyle  v.  IToreman,  1  U.  B.  1 
I>tai.480,lL.ed.28S. 
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A  foreign  attachment  lies  against  a  corporation 
chartered  In  another  state,  which  has  filed  tn  the 
ofllce  of  the  secretary  of  the  commonwealth  of 
Pennsylvania  the  necessary  papers,  and  is  author- 
ised to  transact  and  Is  transacting  business  In  the 
state.  Pierce  v.  McLaughlin  Electric  Co.  28  W.  N. 
a  811. 

An  ^*abeent  debtor,**  under  the  foreign  attach- 
ment laws  of  Connecticut,  Includes  one  who  Is 
liable  for  damages  on  a  breach  of  covenant.  Pol- 
lard V.  Dwlght,  8  F.  8. 4  Cranch,421, 2  L.  ed.666. 

Where  a  railroad  company  was  chartered  In  two 
states,  a  debt  due  by  It  In  one  state  Is  not  sub- 
ject to  attachment  In  the  other  state.  WeUf  v. 
Bast  Tennessee,  Y .  ft  G.  B.  Co.  74  Ga.  548. 

lasuanee  and  quashing  of  writ. 

Proof  that  an  Insolvent  corporation  has  dilpped 
out  of  the  state  a  material  part  of  Its  property, 
without  leaving  enough  therein  to  pay  Its  debts.  Is 
sufficient  to  sustam  an  attachment.  Bimon  v. 
Sevier  County  Co-Op.  Asbo.  64  Ark.  68. 

But  sending  money  and  negotiable  notes  out  of 
the  state.  In  good  faith,  to  pay  an  honest  debt 
which  was  contracted  there,  and  In  the  usual  course 
of  trade  must  be  paid  there.  Is  not  ground  for  at- 
tachment. Simpson  V.  DaO,  70  U.  8. 8  Wall.  460,  IB 
L.  ed.  266. 

A  writ  of  foreign  attachment  may  Issue  pending 
an  action  begun  by  summons.  If  the  defendant  be 
a  nonresident.  Stockliam  v.  Boyd  (Pa.)  11  Cent. 
Bep.  188. 

That  the  debt  Is  not  presently  due  is  not  sufficient 
ground  for  quashing  a  writ  of  foreign  attachment 
at  the  Instance  of  the  defendant*s  assignee  for  the 
benefit  of  creditors.  Steel  v.  Goodwm,  4  Cent. 
Bep.  660, 118  Pa.  288. 

An  existing  indebtedness  from  the  defendant  to 
the'plaintlff  being  undisputed,  the  question  whetb- 
er  the  debt  Is  or  is  not  presently  due  Is  for  the 
Jury.  Pleasants  v.  Cowden,  7  Watts  ft  8.  879;  Lan- 
caster County  Bank  v.  Gross,  60  Pa.  224;  Lorens  v. 
Orlady,  87  Pa.  226. 

The  power  to  quash  writs  Is  limited  to  proceed- 
ings which  are  Illegal,  Irregular,  defective  and  Im- 
proper. Crawford  v.  Stewart,  88  Pa.  84;  Steel  v. 
Goodwin,  supra. 

When  vjiU  not  lie, 

A  foreign  attachment  will  not  lie  against  execu- 
tors. McCoombe  v.  Dunch,  2  C  8.  2  Dall.  78, 1  li. 
ed.  204:  Prlngle  v.  Black,  2  U.  8.  2Dall.  97,1  L.  ed. 
806;  Stevenson  v.  Bunlap,  88  &  a  860. 

Where  a  bond  executed  by  a  resident  of  New 
York  to  a  resident  of  Yermont  came  to  the  hands 
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and  through  the  state  of  Montana;  and  for 
that  reason  ia,  by  the  laws  of  Montana,  for  the 
purposes  of  suit,  including  proceedings  in  at- 
tachment and  garnishment,  deemed  a  resident 
of  that  state;  and  service  of  process  upon  it 
may  be  made  by  service  upon  any  ticket  or 
other  agent  in  the  state.  The  laws  of  that 
state  also  provide  for  the  attachment  of  the 
property  oif  any  nonresident,  including  debts 
due  him,  by  service  of  a  copy  of  the  writ  and 
notice  of  the  attachment  upon  the  party  owing 
the  debt,  and  by  service  of  the  summons  upon 
the  nonresident  defendant  by  publication;  the 
Judgment  and  execution  thereon,  in  case  the 
defendant  makes  no  appearance,  to  run  against 
the  property  attached.  The  original  creditor 
(plaiutifl's  assignor)  is  a  nonresident  of  Mon- 
tana, and  no  place  of  payment  of  the  debt  due 
him  from  the  defendant  was  named.  The  at- 
tachment suit  in  Montana  was  brought  by  a 
resident  of  that  state,  and  the  proceedings 
have  been  in  all  respects  in  conformity  to  its 


laws,  and  the  action  Is  still  pending  and  unde- 
termined, and  the  attachment  in  full  force. 
The  original  creditor  (the  defendant  in  the 
attachment)  has  never  appeared  in  that  ac- 
tion, and  the  summons  therein  has  been  served 
on  him  by  publication  only.  The  contention 
of  plaintiil  is  that  the  proceedings  in  the  court 
of  Montana  are  void  for  want  of  Jurisdiction, 
for  the  reason  that  the  debt  due  from  the 
plaintiff's  assignor  had  no  iitvi  In  that  state, 
and  consequently  was  incapable  of  being  at- 
tached there. 

The  statement  of  the  following  propositions, 
which  we  deem  well  settled,  wUl  be  sufficient 
for  the  purposes  of  this  appeal: 

1.  Wnile,  by  fiction  of  law,  a  debt,  like 
other  personal  property,  is  for  most  purposes, 
as,  for  example,  transmission  and  succession, 
deemed  attached  to  the  person  of  the  owner, 
80  as  to  have  its  sitvM  at  his  domicil,  yet  thii 
fiction  alwavs  yields  to  laws  for  attaching  the 
property  of  nonresidents,  because  such  laws 


of  the  ndminJstmtor  In  the  latter  state,  it  was  as- 
sets in  htehaads  even  though  secured  by  mortgage. 
If  a  oredftor  had  sued  oat  letters  of  administration 
in  New  York,  be  would  have  had  nothing  to  ad- 
minister. NashviUe  v.  Thomas,  6  Ooldw.  000.  See 
Doolittle  V.  Lewis,  7  Johns.  Ch.  49, 2  L.  ed.  217. 

Stooic  of  a  foreign  corporation,  pledged  with  a 
citizen  of  Connecticut,  is  not  subject  to  foreign 
attachment.  Winslow  v.  Fletcher,  9  New  Bng. 
Uep.  828,  £8  Oonn.  880. 

Certificates  of  stock  are  distinct  from  the  interest 
of  the  bolder  in  the  capital  stock,  and  are  not  goods 
and  effects  within  the  meaning  of  the  statute  re- 
lating to  foreign  attachment  Ibid.;  Young  v. 
South  Tredegar  Iron  Co.  86  Tenn.  189. 

But  stock  of  a  foreign  corporation  legally  doing 
business  within  Tennessee  may  be  attached  for  the 
debt  of  a  nonresident  owner,  although  the  cer- 
tificates thereof  may  be  In  the  owner^s  possession 
and  outside  of  the  state.  Young  v.  South  Tredegar 
Iron  Go.  supra. 

The  aHlf^avit 

An  affidavit  against  one  of  several  Joint  debtors 
must  show  the  nonresldenoe  of  the  other  Joint 
debtors.  Ck)rbit  v.  Corbit,  11  Gent  Bep.  972,  5C  N. 
J.  Ij.  868. 

It  need  not  state  that  he  has  property  In  the 
state  subject  to  attachment  Kenney  v.  Goergen, 
86  Minn.  190. 

It  cannot  be  aided  by  a  supplemental  or  amended 
affidavit  supplying  omissions  of  material  aver- 
ments.  Jacobs  V.  Tiohenor,  27  W.  N.  C.  86. 

Effect  offoreton  attaehmenU 

In  foreign  attachment  the  trustee^s  acceptance 
of  service  of  the  writ  is  not  an  attachment  upon 
which  he  can  be  charged  against  the  defendant's 
objection.  Nelson  v.  Sanborn,  4  New  Eng.  Rep. 
896, 64  N.  H.  810;  Bedlngton  v.  Dunn,  24  N.  H.  168. 

But  service  of  the  writ  upon  the  trustee  in  the 
manner  prescribed  by  the  statute  (Gen.  Laws, 
chap.  249, 1 8)  is  an  attachment  of  the  funds  in  his 
possession  belonging  to  the  defendant  (Blaisdell  v. 
Ladd,  14  N.  H.  129, 180),  and  an  essential  step  in  the 
proceedings  by  which  the  property  is  appropriated* 
without  the  defendant's  consent,  to  the  payment 
of  his  del  9.  BusseU  v.  Dyer,  40  N.  H.  178,  48  N.  fl. 
896;  Gaboon  v.  Goe,  67  N.  H.  666. 

A  trustee  may  waive  his  own  right  but  cannot 
waive  the  right  of  another;  hence,  he  cannot  waive 
an  attachment  or  defendant's  right  that  his  prop- 
erty shall  not  be  taken  by  such  process.  Baymond 
V.  Rockland  Go.  40  Gonn.  40L 
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Compulsory  payment  under  process  of  law,  by 
the  trustee  to  the  plaintiff,  will  bar  a  recovery  of 
the  same  debt  by  the  defendant  (Woods  v.  Milford 
F.  G.  Sav.  Inst  68  N.  H.  184;  Palmer  v.  Woodward* 
28  Gonn.  248),  but  his  indebtedness  will  not  be  die- 
charged  by  payment  to  the  plaintiff,  made  upon  a 
Judgment  after  the  attachme9t  is  dissolved  (Bur- 
nap  V.  GampbelU  6  Gray,  241),  or  if  the  Judgment 
was  obtained  through  collusion  with  him,  or  by 
his  wUlful  default  Wilkinson  v.  Hall,  6  Gray,  668: 
Whipple  V.  Bobbins,  97  Mass.  107, 98  Am.  Dec  64s 
Page  V.  Thompson,  48  N.  H.  878, 876. 

The  issuance  of  a  foreign  attachment  in  an  equi- 
table suit,  pursuant  to  statute,  is  the  institution  of 
an  independent  action  at  law  which  awaits  the  re» 
suit  of,  and  is  determined  by,  the  suit  in  equity. 
Stewart  v.  Pamell,  8  Pa.  Ck).  Ct  Rep.  604. 

A  sale  on  foreign  attachment^  by  order  of  a  court 
of  competent  Jurisdiction,  cannot  be  attacked  for 
irregularities  in  collateral  proceedings.  Voorheee 
V.  Jackson,  85  U.  S.  10  Pet  448, 9  L.  ed.  480. 

Primiiy  over  foreign  otetonmenL 

A  foreign  attachment  issued  in  any  county 
where  the  property  of  a  nonresident  is  situated, 
after  the  execution  in  another  state  of  an  assign- 
ment for  the  benefit  of  crediton,  but  before  the 
assignment  is  recorded  in  the  county,  has  priority 
over  the  assignment  Steel  v.  Gk)odwln,  4  Gent. 
Rep.  768, 118  Pa.  288:  Warner  *s  App.  13  W.  N.  a  60S; 
Philson  V.  Barnes,  60  Pa.  280. 

Where  the  assignee  of  an  insolvent  debtor  in  an- 
other state  affirms  the  sale  to  a  citizen  of  this  state, 
the  creditor  may  attach  goods  here  as  property  of 
insolvent,  as  though  no  assignment  had  been 
made.  Harvey  v.  Watson,  1  New  Bng.  Rep.  849, 
68N.  H.406. 

In  foreign  attachment  of  money,  etc.,  for  which 
the  defendant  has  an  unsatisfied  Judgment  against 
the  trustee,  interested  persons  may  be  made  parties 
for  the  purpose  of  equitably  adjusting  and  secure 
ing  their  rights,  and  binding  them  by  a  Judgment 
protecting  the  trustee  against  the  former  Judg- 
ment and  charging  him  without  subjecting  him  to 
double  liability.  Blake  v.  Adams,  8  New  E^. 
Bep.  61, 64  N.  H.  86;  Melven  v.  Darling,  Smith  (N. 
H.)  74,  76, 78.  79;  Thayer  v.  Pratt  *7  N.  H.  470,  472^ 
Williams  V.  Hcrcer,  189  Mass.  141,  143;  Owen  ▼• 
Weston.  2  New  Eng.  Bep.  717,  68  N.  H.  699;  Weet> 
moreland  v.  Miller,  8  Tex.  168. 

A  debt  due  to  a  nonresident  debtor  is  bound  by 
a  foreign  attachment  issued  in  Pennsylvania,  not- 
withstanding a  previous  assignment  Philson  ▼. 
Barnes,  tupra,  B.  D. 
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Decenaiily  assuine  that  the  property  has  a  Httu 
distinct  from  the  owner's  domicil.  For  such 
pur]M)se  a  debt  has  a  ntiu  wherever  the  debtor 
or  his  property  can  be  found.  Wherever  the 
creditor  might  maintain  a  suit  to  recover  the 
debt,  there  it  may  be  attached  as  his  property » 
provided,  of  course,  the  laws  of  the  forum  au- 
thorize it  Embree  ▼.  Banna,  5  Johns.  101; 
Biakf  V.  WiUiams,  6  Pick.  286-315,  17  Am. 
Dec.  872;  Leioii  v.  Bush,  80  Minn.  247;  Drake, 
Attachm.  ^597. 

2.  Neither  is  it  material  that  the  debt  was 
not  made  payable  in  Montana.  It  was  a  debt 
from  the  defendant  every  where.  The  original 
creditor  might  have  maintained  a  suit  for  it  in 
Montana,  and  therefore  the  debt  might  be 
attached  there.  Biake  v.  WiUiams,  ntpra; 
Drake,  Attachm.  §  697. 

S.  The  pendency  of  a  prior  action  by  foreign 
attachment  in  another  jurisdiction,  which 
biods  the  debt,  may  alwavs  be  set  up  by  way 
of  defense  to  a  suit  by  the  defendant  in  the 
attachment  to  recover  the  same  debt.  This 
coD&titutes  an  exception  to  the  ^neral  rule 
Ihat  lis  pendens  in  a  foreign  court  is  not  a  good 
plea.  An  attachment  is  in  the  nature  of  pro- 
ceedings in  rem,  the  res  bein^  the  debt  or  other 
propertv  attached,  and  a  lu  pendens  in  such 
proceeaings,  before  the  tribunals  of  another 
Jurisdiction,  is  held  to  be  a  (rood  plea  in  abate- 
ment of  a  suit.  This  rule  is  essential  to  pre- 
vent a  collision  in  the  jurisdiction  of  courts,  as 
well  as  for  the  protection  of  a  party  summoned 
as  garnishee  or  trustee,  who  might  otherwise, 
without  any  fault  of  his  own,  l]«  in  danger  of 
being  compelled  to  pay  the  debt  twice.  JSm- 
bres  V.  Banna,  supra;  Wallace  v.  McCanneU, 
88  U.  S.  18  Pet  186.  10  L.  ed.  95;  American 
Bank  v.  BoUins,  W  Mass.  813;  Baltimore  ±  0. 
R,  Co.  ▼.  Uay^  26  Ohio  8t.  847;  2  Kent,  Com. 

We  have  examined  all  the  cases  cited  by 
plaintifiPs  counsel,  and  none  of  them,  in  our 
opinion,  sustain  bis  contention,  unless  it  is 
Missouri  Pac,  B.  Co,  v.  Sharitt,  48  Kan.  875, 
which  seems  to  us  to  be  contrary,  not  only  to 
the  authorities  elsewhere,  but  also  to  the  de- 
cision of  the  same  court  in  Burlington  d  M, 
B.  B,  Co.  V.  Thompson,  81  Kan.  180.  The 
other  cases  cited  by  plaintiff  are  all  distin- 
guishable from  the  present,  and  all  turned  on 
some  other  point,  as,  for  example,  that  the 
property  attemptcKl  to  be  attached  by  garnish- 
ment was  chattel  property,  not  within  the 
■tate,  or  where  the  laws  of  the  forum  where 


the  attachment  proceedings  were  instituted 
contained  no  provision  for  the  service  of  pro* 
cess  in  such  ca^es. 

4.  The  doctrine  in  England,  followed  by  a 
majority  of  the  courts  in  this  country,  is  that 
where  one  has  been  summoned  as  garnishee, 
and  the  defendant  in  the  attachment,  before 
judgment  therein,  sues  the  garnishee  for  the 
same  debt,  the  latter  may  plead  the  attach- 
ment in  abatement  of  the  suit  But  in  many 
states  it  is  held  that  the  pendency  of  an  attach- 
ment is  no  cause  for  abating  the  action,  but 
that  it  is  merely  good  ground  for  a  continu- 
ance while  the  attachment  proceedings  are 
pending,  or  for  a  stay  of  execution  on  the  judg- 
ment, if  one  is  rendered,  until  the  attachment 
proceedinn  are  finally  determined.  Drake, 
Attachm.  g§  700, 701.  In  Blair  v.  Hilgedick,  45 
Minn.  28,  we  expressed  the  opinion  that  the  lat- 
ter is  the  proper,  as  it  undoubtedly  is  the  most 
convenient,  practice.  In  the  case  referred  to 
the  garnishee  process  was  served  after  the  other 
action  was  pendine,  but  that  fact  is  not  al- 
luded to  in  the  opinion,  undoubtedly  because 
not  deemed  material;  and  we  see  no  good  rea- 
son for  making  any  distinction  on  that  ground. 
Under  the  common-law  practice,  if  the  attach- 
ment was  prior  to  the  action  by  the  defendant 
in  the  attachment  it  could  be  set  up  by  plea 
in  abatement;  and,  if  the  attachment  was  pend- 
inff  such  action,  it  could  be  pleaded  puis  dar- 
rein continuance,  at  least  where  both  the  ac- 
tion and  the  attachment  were  in  courts  of  the 
same  jurisdiction.  Under  our  practice  the 
same  facts  may  be  set  up  by  answer  or  sup- 
plemental answer,  and  in  either  case  the  rem- 
edy is  the  same,  to  wit,  continue  the  action, 
or  stay  execution  on  the  judgment  (if  one  is 
rendered)  in  accordance  with  the  views  ex- 
pressed in  Blair  v.  Hilgedick,  supra.  The 
former  would  usually  be  the  better  and  sim- 
pler practice.  It  is  not  necessary  to  consider 
the  distinction  sometimes  made  between  cases 
where  both  actions  are  in  the  courts  of  the 
same  jurisdiction  and  those  where  they  are  in 
different  jurisdictions,  for  the  reason  that  it 
would  have  no  practical  bearing  (at  least  in 
favor  of  plaintiff)  in  the  present  case,  because 
the  Montana  attachment  was  already  pending 
when  this  action  was  commenced. 

TTie  cause  is  remanded^  with  directions  to  the 
court  below  to  set  aside  the  judgment,  and  eon' 
tinue  the  cause  until  the  determination  cf  the 
attachment  proceedings  in  the  court  of  Mon- 
tana. 


VERMONT  SUPREME  COURT. 


Sarah  E.  BILLINGS 

ACCIDENT  INSURANCE   CO.  of  North 

America. 
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Ho  depree  of  insanity  on  the  ]Mtrt  of  one 
wbo  intentionaily  takes  his  own  life 


will  be  Buffieient  to  take  the  case  out  of  a 

stipulation  in  a  policy  of  insuraoce  upon  hia  life 
relieving  the  insurer  from  liability  If  death  re- 
salts  from  suicide,  sane  or  insane. 

{Tyler  atid  Thompeony  JJ.,  dtesentj 

(June  10,  1882.) 

EXCEPTIONS    by  plaintiff  to  rulings  of 
the  Rutland  County  Court  made  during 


Koxx.— E# eet  of  prooteton  avaidino  poliey  if  deaXh 
results  fnm  suicide,  *'  sane  orinsaner* 

Tbe  conflict  of  the  decisions  on  the  question 

nuRA. 


whether  or  not  the  self  destruction  of  an  insane 
person  will  avoid  a  policy  which  is  conditioned  to 
be  void  in  case  he  shall  **  commit  suicide  **  or ''  die 


See  also  24  L.  R.  A.  589;  30  L.  R.  A.   87;  31  L.  R.  A.  67;  42  L.  R.  A.  ."iSS. 
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Yebmont  Sufbbmb  Coubt. 


Junk, 


the  trial  of  an  action  upon  a  policy  of  life  in- 
snrance  construing  a  clause  in  the  policy  upon 
which  the  suit  was  brought     Overruled. 

The  facts  sulflciently  appear  in  the  opinion. 

Mr,  H.  A.  Harmaiit  with  Meesre.  Brom- 
ley A  Clark,  for  plaintiff : 

In  the  earliest  reported  case  the  legal  mean- 
ing of  the  word  "  suicide "  was  passed  upon 
by  that  eminent  jurist,  Samuel  Nelson,  Uien 
01  the  old  New  York  supreme  court,  to  whose 
mind  it  seemed  dear  that  in  legal  sense  a  man 
could  no  more  be  said  to  "  commit  suicide," 
when  impelled  to  the  self- destroying  act  by  a 
force  within  him,  which  his  enfeebled  will 
could  not  resist;  than  when  impelled  to  death 
by  a  force  without  him  which  his  physical 
powers  could  not  withstand. 

The  opposite  rule  was  adopted  in  England 
and  has  been  followed  in  Massachusetts,  and 


in  New  York,  but  not  in  a  majority  of  the 
United  States. 

Borradaile  ▼.  Hunter,  6  Man.  ft  O.  639; 
Clift  V.  Sehwahe,  8  C.  B.  487;  Dean  v.  Ameri- 
can Mut  L,  Ine,  Ch.  4  Allen,  96;  Ckfopery. 
MaesachueetU  Mut.  L.  Ins,  Go.  102  Mass.  227, 
2  Am.  Rep.  451;  Van  Zandt  ▼.  Mutual  Ben. 
L.  Ins.  Co.  55  N.  Y.  169.  14  Am.  Rep.  216. 

The  views  of  Judge  Nelson  have  prevailed  in 
that  high  court  to  which  he  ^ve  the  greater 
part  of  his  judicial  life,  in  Maine,  Pennsylva- 
nia, Georgia,  Michigan,  Minnesota,  etc.,  and 
in  our  own  state. 

Breasted  v.  Farmers  L.  <St  T,  Go.  A  Hill,  73, 
8  N.  Y.  299,  59  Am.  Dec.  482;  American* L. 
Ins.  Co.  V.  Isett,  74  Pa.  179;  Mutual  L.  Ins. 
Co.  Y.  Terry,  82  U.  S.  15  Wall  580,  21 L.  ed. 
236;  Ouirter  Oak  L.  Ins.  Co.  v.  Bodel,  95  U. 
8.  232,  24  L.  ed.  433;   Manhattan  L.  Ins.  Co. 


by  hJs  own  hand/*  etc,  does  not  exist  where  the 
policy  as  In  the  above  case  ezdudes  liability  for 
death  by  suioide,  ^  sane  or  Insane.** 

A  leading  case  on  this  subject  is  Bigelow  v.  Berk- 
shire L.  Ins.  Go.,  98  TJ.  S.  284, 28  L.  ed.  918,  in  which 
the  policy  excluded  the  liability  In  case  the  Insured 
should  **die  by  suicide, sane  or  insane**  and  was 
held  to  be  avoided  when  the  insured  shot  and  killed 
himself  while  insane.  It  was  said  that  if  he  was 
conscious  of  the  physical  nature  of  the  aot  and  in- 
tended by  it  to  cause  his  death  the  policy  was 
avoided  although  at  the  time  he  was  incapable 
of  Judging  between  right  and  wrong  and  did  not 
understand  the  moral  consequences  of  what  he 
was  doing. 

A  still  earher  case  was  that  of  Pierce  v.  Travelers 
Ins.  Co.,  84  Wis.  880,  in  which  the  same  decision  was 
made  in  respect  to  a  policy  conditioned  against  li- 
ability for  suicide,  **  felonious  or  otherwise,  sane 
or  insane.** 

The  same  decision  was  again  made  in  respect  to 
the  same  provision  In  Soarth  v.  Security  Mut.  L. 
8oc  76  Iowa,  848. 

The  same  deoislOQ  also  has  been  made  in  the  case 
of  policies  in  which  the  provision  is  against  the 
death  of  the  insured  by  his  **own  aot  or  intention^ 
whether  sane  or  insane.**  Chapman  v.  Republic  L. 
Ins.  Co.  6  BisB.  238;  Adkins  V.  Columbia  L.  Ins.  Co. 
70  Mo.  27. 

The  words  ^die  by  his  ovm  hand,  sane  or  insane,** 
have  been  given  the  same  construction  and  elfect. 
Streeter  v.  Western  Union  Mut^  L.  ft  A.  Soc  8 
West.  Rep.  168, 86  Mich.  199. 

Likewise  the  words,  **  shall  die  by  his  ovm  hand 
or  act,  sane  or  insane.**  De  Gogorza  V.Knicker- 
bocker L.  Ins.  Co.  66  N.  Y.  288. 

8o  one  who  hangs  himself,  although  he  is  insane 
at  the  time,  defeats  the  liability  on  a  policy  condi- 
tioned to  be  void  if  he  **  commits  suicide,**  whether 
hebe^^saneorinsane.**  Sabin  v.  Senate  National 
Union  (Mich.)  Feb.  6, 1862. 

And  intentionally  taking  poison  although  insane 
brings  the  death  within  a  provision  that  the  Insurer 
shoU  be  liable  only  for  a  return  of  the  premiums  in 
case  of  the  death  of  the  insured  **  by  his  own  hand, 
whether  voluntary  or  involuntary,  sane  or  insane.** 
Bachmeyer  v.  Mutual  Beserve  Fund  L.  Asso.  CWis.) 
May  3, 1892. 

To  similar  effect  is  a  decision  that  provisions 
against  liability  for  the  death  of  the  insured  by  his 
own  band,  and  also  that  if  he  is  Insane  at  the  time  of 
taking  his  life,  the  insurer  shall  have  the  option  to 
pay  the  sum  insured  or  to  refund  the  premiums 
with  Interest  according  to  the  equities  of  the  case, 
are  valid,  and  that  such  option  may  be  exercised  by 
the  insurer.  Saientlne  v.  Mutual  Ben.  L.  Ins.  Co. 
24  Fed.  Kep.  150. 

17L.R.  A. 


Uhlntentfonolse^  destruction. 

A  policy  providing  that  if  the  insured  shall  **  die 
by  hik  ovm  hand  while  insane  **  the  insurer  shall 
pay  the  amount  of  the  premiums  paid  with  inter- 
est applies  only  in  case  the  self  destruction  is  inten- 
tional and  where  the  insured  shot  himself  while  un- 
conscious of  the  fact  that  the  aot  would  take  his 
Uf  e  the  whole  amount  of  the  policy  can  be  reoor- 
ered.  Mutual  Ben.  L.  Ins.  Co.  t.  Davieas,  87  Ky. 
64L 

Like  the  last  case  dted  ia  Another  decision  that 
self  destruction  by  aoddent  is  not  included  in  a 
provision  against  the  death  of  the  insured  ^  by  his 
own  hand,  whether  voluntary  or  involuntary,  aane 
or  insane.**  Kebls  v.  Mutual  Beserve  Fund  Ii. 
Asso.  20  Fed.  Etep.  198b 

The  same  is  held  in  respect  to  the  death  of  th^ 
insured  *'byhis  own  hand,  sane  or  insane,**  in 
Knickerbocker  L.  Ins.  Co.  v.  Peters,  7  Ghioago  L^ 
gal  News,  4a  (as  quoted  in  note  in  6  Blss.  ti9. 

KQUfoalant  tsords. 

The  words  **  felonious  or  otherwise  **  nsed  In  ft 
policy  with  reference  to  self  destruction  are  held 
equivalent  to*' sane  or  inaane.**  Biley  T.Hartford 
L.  ft  A.  Co.  28  Fed.  Bep.  8L6. 

But  it  is  not  so  with  the  words  **  die  by  his  own 
hand  or  act,  voluntary  or  otherwise.**  Jacobs  v. 
National  L.  Ins.  Co.  1  MoArthur,  682. 

Nor  with  the  words  ^  under  any  drcnmstancea 
die  by  his  own  hand.**  Sohults  v.  Insuranoe  Oo.  40 
Ohio  St.  217. 

By-iaw  of  mutwA  eompamif. 

A  by-law  of  a  mutual  life  insuranoe  companj 
making  a  certificate  void  if  the  member,  whether 
**sane  or  insane,  should  take  his  own  life,**  is  valid 
and  effectual  as  to  a  prior  oertiflcate  which  zeolted 
that  any  violation  of  **tbe  requirements  of  the 
laws  now  in  force  or  hereafter  enacted,**  should 
render  the  certificate  null  and  void.  Supreme 
Commandery  Knights  Golden  Rule  v.  Alnsworth, 
71  Ala.  486, 48  Am.  Bep.  832. 

Statutory  ehanos  of  ruU, 

The  provision  of  Mo.  Bev.  Stat,  16062,  that  suicide 
shall  be  no  defense  in  an  action  on  an  Insurance 
policy  unless  it  was  contemplated  at  the  time  of 
obtaining  the  policy  applies  to  a  policy  in  a  mutual 
company  which  provides  that  on  self  destruction 
whether  sane  or  Insane  the  insurer  shall  be  liable 
only  for  the  amount  paid  in  by  the  member  on  as- 
sessment, and  in  such  a  case  the  whole  amount  of 
the  policy  is  recoverable  although  the  Insured 
killed  himself  while  insane.  Knights  Templar  A 
Masons  L.  Indem.  Co.  v.  Berry,  60  Fed.  Rep.  611. 

B.A.B. 
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▼.  BrmghUm,  109  XT.  8.  121,  27  L.  ed.  878; 
JierrtU  y.  Cotton  States  L.  Ins.  Co,  65  Ga.  103; 
Phillips  V.  Louinana  Bquitable  Life  Tn$,  Co.  26 
La.  Add.  404,  21  Am.  Kep.  549;  John  Hancock 
Mut,  L.  Ine.  Go.  v.  Moore,  84  Mich.  41;  Schef- 
fer  ▼.  National  L.  Ine.  Go,  25  Minn.  534;  Con- 
necticut Mut.  L.  Ine.  Go.  y.  Groom,  86  Pa.  92, 
87  Am.  Rep.  689;  Hathaway  y.  National  Life 
Ine.  Go.  48  Yt.  883;  Blacketone  y.  Standard 
Life  <ft  Aec  Ine.  G?.  8  L.  R  A.  486,  74  Mich. 
fi92. 

The  entire  weight  of  authority  in  this  conn- 
tiyls  that  the  word  "insane"  simply  elimi- 
nates those  mental  characteristic  which  this 
ooint  has  decided  constitute  legral  insanity, 
meaning  thereby  the  moral  inability  to  distin- 
guish right  from  wrong  in  the  particular  in- 
stance. If  the  subject  bad  not  the  capacity  to 
understand  the  physical  nature  and  conse- 
quences of  the  act,  it  would  not  be  "  suicide, 
sane  or  insane." 

Pierce  y.  TrawHere  L.  Ine.  Go.  84  Wis.  889; 
Bigdow  v.  BerkMre  L.  Ine.  Go.  98  IT.  8.  284, 
23  L.  ed.  918,  cited  in  note  to  19  Am.  Rep. 
€28;  Mutual  Ben.  L.  Ine.  Co.  y.Davieee^Wt 
Ky.  541.  And  see  opinion  of  Earl,  G.^inDe 
Oogorza  y.  Knickerbodcer  L.  Ine.  Go.  65  N.  Y. 
243. 

The  unintentional  killing  of  one's  self  in  a 
state  of  incapacity  to  form  any  intent  to  kill, 
is  as  much  an  "  accident."  within  the  meaning 
of  the  word  in  a  policy,  as  if  it  had  occurred 
by  the  unintentional  act  of  some  other  person, 
or  by  the  mischance  of  nature. 

Accident  Ine.  Co.  of  North  America  y.  Gran- 
dal,  120  U.  8.  527,  80  L.  ed.  740;  Horn  y. 
Anglo- Australia  <ft  U.  F.  L.  Ine.  Go.  80  L.  J. 
N.  8.  Ch.  511. 

Meeere.  Henry  Ballard  and  J.  C.  Baker 
for  defendant 

Talt*  J.,  deliyered  the  opinion  of  the  court: 
It  is  a  condition  of  the  policy  in  question 
that  it  shall  not  coyer  a  case  if  death  results 
from  "suicide,  (sane  or  insane,)"  It  is  not 
denied  by  the  plaintiff  but  that  the  assured 
died  from  the  effects  of  a  pistol  shot  fired  by 
himself,  but  she'  insists  and  offered  testimony 
to  show  that  when  the  insured  so  fired  the  diot 
bis  mind  "had  become  so  dominated  and  con- 
trolled by  an  unnatural  impulse  to  fire  said 
pistol  into  his  own  forehead  that  his  will  could 
not  resist  said  impulse,  and  that  he  did  not  yol- 
untarOy  or  intentionally  fire  the  same,  but  in 
obedience  to  such  impulse.  That  at  the  Ume 
when  said  shot  was  jso  fired  deceased  had  be- 
come mentally  incapable  of  understanding  and 
appreciating  the  physical  nature  and  conse- 
queoces  of  the  act  he  was  then  committing, 
and  did  not  understand  or  appreciate  the  same, 
and  did  not  then  know  nor  recognize  the  fact 
that  by  so  flrio|^  that  pistol  be  would  take  his 
own  life."  Life  insurance  companies  long 
since  inserted  in  their  contracts  a  clause  of  non- 
liability in  case  the  assured  died  by  ^-suicide" 
or  "  by  his  own  hand,"  which  courts  haye  con- 
strued as  synonymous  terms.  In  construing 
this  clause  courts  haye  widely  differed,  some— 
notably  those  of  England,  Massachusetts,  and 
New  York — holding  that  no  recoyery  can  be 
had  in  case  of  self-destruction,  howeyer  insane 
the  act  of  the  assured  might  haye  been;  while 
others — ^including  this  court,  in  Hathatoay  y. 
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National  L.  Ine.  Co.,48\X  335— haye  held  that 
when  one's  reason  and  judgment  had  become 
so  impaired  that  his  mind  was  oyerthrown, 
and  he  could  not  resist  the  insane  idea  that  he 
must  take  his  own  life,  although  his  mind  in 
that  condition  contriyed  the  means,  and  his 
physical  strength  carried  them  out  and  took 
his  life,  such  self-destruction  did  not  ayoid  the 
policy.  After  the  decisions  holding  com  panics 
liable  in  case  of  suicide  by  the  assured  while 
insane,  many  companies  inserted  the  condition 
of  nonliability  in  case  of  "suicide,  sane  or  in- 
sane." This  clause  has  been  before  the  courts 
for  construction .  and  the  decisions  generally 
are  that  a  company  is  not  liable  if  the  assured 
designedly  dies  by  his  own  hand,  i.  e.,  if  he 
commits  the  act  intentionally  with  knowledge 
of  its  consequences,  although  unconscious  of 
its  criminal  character.  This  is  as  far  as  many 
of  the  courts  haye  been  required  to  go  upon 
the  facts  before  them,  but  the  question  has 
arisen  In  some  instances  as  to  the  liability  of 
the  insurer  in  case  the  assured  destroys  him- 
self in  such  an  insane  condition  as  to  be  incap- 
able of  understanding  the  physical  nature  and 
consequences  of  the  act  he  was  doing.^nlid  not 
know  that  by  firing  the  pistol,  hanffing  himself, 
or  doing  like  acts,  he  would  take  nis  own  life. 
That  the  insurer  is  liable  in  such  cases  Is  main- 
tained, apparently,  in  Mutual  Ben.  L.  Ine,  Co.  t. 
Davieee,  87  Ey.  641,  and  Adhine  y.  Cotumbia 
L.  Ine.  Go.  70  Mo.  27,  85  Am.  Rep.  410:  and 
perhaps  some  other  cases.  We  think  the  con- 
trary rule  the  better  doctrine.  The  parties 
contracted,  and  the  condition  is  expressed,  in 
terms  not  easily  misunderstood.  The  words 
are:  "Nor  will  it  [the  policy]  coyer  death  or 
injury  resulting  from  .  .  .  suicide,  (sane 
or  insane.)"  It  is  not  contended  that  the  in- 
sured was  in  any  way  misled,  nor  that  the 
contract  was  contrary  to  sound  morals  or  pub- 
lic policy.  If  the  insured  can  contract  aj^inst 
hazardous  occupations,  residence  within  the 
tropics  in  July  and  August,  death  in  a  duel, 
by  the  hands  of  the  law,  in  war.  or  when  in- 
toxicated, why  can  they  not  limit  their  liabili- 
ty in  case  of  suicide,  felonious  or  otherwise? 
Ijtis  our  duty  to  construe  the  contract  made 
by  the  parties,  not  to  contract  for  them.  The 
better  construction  to  giye  a  term  or  phrase  in 
a  contract  is  the  one  according  to  its  ordinary 
and  common  meanine,  as    mankind  would 

fenertdly  understand  It.  The  defendant  eyi- 
ently  was  unwilling  to  incur  the  perils  of  in< 
sanity,  and  this  clause  limiting  its  liability  was 
inserted  for  its  protection.  It  was  a  yalid  con- 
tract. The  defendant  had  the  ri^ht  to  say 
that  it  would  not  hold  itself  responsible  for  the 
acts  of  the  assured  committed  when  insane, 
and  the  question  is,  Can  the  court,  with  such 
a  contract  before  it,  attempt  to  measure  the 
degrees  of  insanity?  The  construction  con- 
tended for  by  the  plaintiff  renders  the  words 
"sane  or  insane"  immaterial,  surplusage,  of  no 
force  whateyer.  They  must  haye  been  in- 
serted for  some  purpose.  Felonious  suicide 
was  not  alone  in  the  contemplation  of  the  par- 
ties to  the  contract.  If  it  had  been,  there  was 
no  necessity  ot  adding  anything  to  the  general 
words.  The  defendant  says  that  "by  force  of 
them  we  are  not  to  be  liable  in  case  the  assured 
dies  by  suicide,  sane  or  insane,"  and  the  ot\j 
answer  is:    "It  is  true  the  assured  died  by  hu 
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own  band  when  Insane,  but  be  was  very  insane; 
in  fact  so  Insane  tbat  when  be  took  bis  life  be 
did  not  know  wbat  be  was  doing,  nor  tbe  ef- 
fect of  bis  acts. "  If  we  adopt  tbis  constroction 
of  tbe  contract,  we  add  to  it  an  element  not 
agreed  to  by  tbe  parties.  If  tbe  death  of  tbe 
assured  was  caused  in  tbe  manner  and  under 
tbe  circumstances  stated  in  tbe  plaintiff's  offer 
of  evidence,  tbe  defendant  is  not  liable.  There 
was  nothing  in  tbe  eyidenoe  nor  offer  of  evi- 
dence tending  to  show  an  accidental  discbarge 
of  tbe  pistol,  nor  tbat  death  resulted  from  any- 
thing save  tbe  pistol  shot  fired  by  the  assured. 
We  bold  there  can  be  no  recovery  if  tbe  as- 
sured committed  tbe  fatal  act  otherwise  than 
accidentally:  tbat  tbe  clause  "suicide,  sane  or 
insane,"  was  intended  to,  and  does,  include 
self-destruction  irrespective  of  tbe  assured's 
mental  condition  at  tbe  time  of  tbe  act  which 
caused  bis  death.    Tbis  is  tbe  better  rule,  in 


that  it  gives  effect  to  tbe  contract  made  by  the 
parties,  and  tbe  logical  conclusion  of  the  better 
considered  cases.  De  Oogona  v.  Knidter- 
bocker  L.  Ins,  Co,  65  K  Y.  232;  Fierce  v. 
Tratelere  L,  Ins,  Co.  84  Wis.  389;  Searth  t. 
Security  Mvt,  L,  8oc  75  Iowa,  346;  Bigdow 
T.  Berkshire  L,  Ins.  Co,  93  U.  S.  284.  28  L. 
ed.  918;  Chapman  v.  Hepublie  L,  Ins,  Co.  6 
Biss.  238,  6  Big.  Ins.  Cas.  110;  Hiley  v.  Hart- 
ford L,  dbA,  Ine.  G?.  25  Fed.  Rep.  815;  StreeUr 
V.  Western  Union  Mut.  L.  A  A,  8oe,  65  Mich. 
199,  8  West.  Rep.  188,  16  Ins.  L.  J.  575. 

The  construction  oj  and  ruling  of  the  court 
upon  the  clause  cf  the  contract  in  question  %» 
sustained.  Under  t he  agreement  of  tbe  parties, 
tbe  cause  is  remanded. 

Rowellf  ldtiiiiaon»  and  Start»  JJ,^  con- 
cur;   Tyler  and  Thompson*  JJ,,  dissent 
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A  dam  owned  by  a  isorporatlon  author- 
ised to  Improve  the  nairifl^tion  of  a 
river  and  colleet  tolls  for  toe  passaffe  of 


lORB  therein,  which  is  necesBarj  to  the  purposes 
of  its  orffanlzation  and  the  exercise  of  its  fran- 
obises,  is  not  taxahle,  apart  from  Its  plant  and 
franchises,  as  part  of  the  abuttioff  real  estate 
owned  by  suoh  corporation. 

(March  »,  1802.) 

APPEAIi  hj  plain  liff  from  a  ladgment  of 
the  Circuit  Court  for  Wood   Countv  In 


KOTS.— IFTkit  property  is  part  of  the  franchise  of  a 
corporation  for  purposes  of  taacatiton. 

This  question  is  one  that  has  not  been  very  much 
discussed.  Tbe  decision  in  tbe  main  case  is  in  ac- 
oord  with  a  series  of  Pennsylvania  decisions  in 
which  it  Is  held  that  property  necessary  to  the  ex- 
ercise of  a  corporate  franchise  is  not  subject  to 
local  taxation  like  other  similar  property  owned 
by  individuals,  but  is  to  be  re^rarded  as  a  part  of 
the  franchise  of  the  corporation  subject  to  a  dif- 
ferent mode  of  taxation. 

Thus  reservoirs  For  the  supply  of  the  canal  of 
an  incorporated  company  are  of  this  character. 
Wayne  County  v.  Delaware  &  H.  Oanal  Co.  15  Pa. 
851. 

Tbe  same  is  true  of  the  bull  dings,  machinery, 
horses  and  cars  necessarily  used  in  the  operation 
of  the  businesp.   IMd, 

Likewise  tbe  bed,  berme  bank  and  tow-path  of 
such  canal.  Lehi^rh  CoaJ  ft  Nav.  Ca  v.  Northamp- 
ton County,  8  Watts  ft  S.  884. 

Also  the  toll-bouses  of  suoh  a  oanal  company, 
altbougb  they  are  occupied  also  by  tbe  collectors 
or  other  agents  of  tbe  company  as  resldeooes. 
Wayne  County  v.  Delaware  ft  H.  Oanal  Co.  supra; 
BcbuylJdIl  Nav.  Go.  v.  Berks  County  Comrs.  11  Pa. 
£02. 

Tbe  water  rights  and  surface  of  land  purchased 
by  a  water-supply  company  so  far  as  used  for  its 
waterworks  are  on  tbis  principle  not  liable  to 
taxation  as  real  estate,  but  it  is  otherwise  as  to 
land  held  merely  to  keep  it  free  from  nuisances. 
Soaring  Creek  Water  Co.  v.  GIrton,  14S  Pa.  98; 
Roaring  Creek  Water  Go.  v.  Northumberland 
County  Comrs.  6  Pa.  Co.  Ct.  478. 

Street-car  horses,  as  well  as  cars,  vehicles,  land 
and  stables  which  are  indispensable  to  the  opera- 
tion of  the  road  are  in  the  same  way  free  from 
local  taxation.  Northampton  County  v.  Easton, 
8.  £.  ft  W.  E.  Pass.  R.  Co.  (Pa.)  March  28, 1802,  af- 
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firming  8  Pa.  Co.  Ct.  Rep.  44^  overruling  People  a 
Street  R.  Co.  v.  Scranton,  8  Pa.  Co.  Ct.  Rep.  638. 

The  decision  of  the  supreme  court,  however,  was 
based  on  the  express  stipulation  that  the  property 
was  thus  Indispensable. 

The  publio  works  of  an  inoorporsted  railroad 
company  which  are  necessary  for  the  proper  op- 
eration of  the  business  in  exercising  the  franchise 
of  the  company  are  also  a  part  of  the  corporate 
franchise  for  tbe  purpose  of  taxation.  Northum- 
berland County  V.  Philadelphia  ft  £.  R.  Co.  (Pa.)  9 
Cent.  Rep.  581. 

Tbis  includes  freight  and  passenger  depots. 
Northampton  County  v.  Lehigh  Coal  ft  Nav.  Co.  7^ 
Pa.  461 ;  Raihroad  (^«  v.  Berks  County,  6  Pa.  7a 

Likewise  the  water  stations  along  the  road.  ibidL 

But  not  warehouses,  coal  lots,  ooal  chutes,  ma- 
chine shops,  woodyards.  etc.    Itkd. 

Tbe  shops  for  construction  and  repair  of  loco- 
motives and  cars  are  taxable  like  other  real  estate 
although  they  are  used  exclusively  for  the  railroad 
business.  Pennsylvania  ft  N.  Y.  Canal  ft  R.  Co.  v. 
Vandyke,  187  Pa.  248. 

And  residences  for  workmen  are  not  included  in 
this  kind  of  property  as  part  of  the  Crancbise  of  a 
gas  company.  West  (Chester  Gas  Co.  ▼.  Cheater 
County,  80  Pa.  282. 

Neither  is  a  house  occupied  by  a  tenant.  Schuyl- 
kill Ciounty  V.  Citizens  Clas  Co.  of  Tamaqua  (Pa^^ 
March  28, 1892. 

But  the  same  exemption  from  local  taxation  ex- 
ists in  case  of  tbe  gas  pipes  of  an  incorporated 
company  laid  in  the  streets  of  a  city  for  the  supply 
of  natural  gas.    Pittsburgh's  A  pp.  128  Pa.  874. 

And  also  in  case  of  gasworks  for  tbe  manufact- 
ure of  gas  by  an  incorporated  company  with  the 
land  on  which  they  are  situated.  Coateevllle  Qtm 
Co.  V.  Chester  County,  97  Pa.  476 ;  West  Chester 
Gas  Co.  V.  Chester  County,  and  Schuylidli  County 
V.  Citizens  Gas  Co.  of  Tamaqua,  supra. 


.See  alpo  IG  L.  R.  A.  581 ;  17  L.  R.  A.    301 ;  21  L.  R.  A.  41G. 
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Ybllow  Ritsb  Impboykmeht  Oa  t.  Wood  Couitty. 


fav'or  of  defendants  in  a  suit  bronght  to  re- 
stnuD  tke  sale  of  certain  of  plaintiffs  property 
for  unpaid  taxes.    Bewned. 

Statement  by  Cassoday*  /..* 

This  is  a  bill  in  equity  to  restrain  the  sale  of 
five  separate  40  acre  tracts  of  land  in  Richfield, 
Wood  county,  described,  for  taxes  levied  in 
tlie  year  188?,  on  several  grounds  mentioDed  in 
the  complaint,  which  among  other  things,  in 
effect  alleged  the  incorporation  and  organiza- 
tion of  the  plaintiff  under  tha  laws  of  this 
state,  for  the  purpose  of  improving  the  naviga- 
tion of  the  Yellow  river  in  Wood  and  Juneau 
counties,  having  its  office  and  chief  place  of 
business  at  Necedah,  Juneau  county;  that  in 
carrying  out  the  object  of  its  incorporation  it 
became  necessary  for  the  company,  as  author- 
ized by  its  charter,  to  purchase  certain  lands 
upon  and  adjacent  to  said  river  for  the  purpose 
of  building  thereon  flood-dams  for  flowing  the 
water  of  said  river  back  from  said  dams  to  aid 
in  floating  and  driving  logs  upon  said  river, 
and  that  the  lands  in  question  were  purchased 
and  held  by  the  plaintiff  for  such  purpose; 
that  each  of  said  40s  was  assessed  at  $200  only, 
except  the  8.  £.  i  of  the  S.  £.  i  of  section  20, 
upon  which  was  constructed  a  flood-dam  at  the 
cost  of  $3,000,  and  that  the  balance  of  said 
lands  were  used  by  the  plaintiff  for  flooding 
purposes  only,  and  were  wholly  wild  and  un- 
cultivated, and  of  no  value  for  any  other  pur- 
pose; that  the  40  on  which  said  flood-dam  was 
so  constructed  was  assessed  at  $200  for  the 
land  and  $5,800  for  the  dam.  The  defendants 
answered,  and,  upon  the  trial  of  the  cause 
without  a  jury,  the  parties  entered  into  a  stip- 


ulation, and  the  court,  in  effect,  found,  as  mat- 
ters of- fact,  that  all  of  the  taxes  on  the  lands 
mentioned  in  the  complaint  had  been  compro- 
mised and  settled  at  60  per  cent  of  the  face 
thereof,  except  the  taxes  upon  said  40  upon 
which  said  flooding-dam  was  situated;  that,  it 
being  desired  by  the  parties  that  the  question 
as  to  whether  the  flooding-dam  was  assessable 
as  a  part  of  that  40,  it  was  therefore  stipulat- 
ed, as  named,  and  that  said  40,  independent  of 
said  dam  thereon,  was  not  worth  more  than 
each  of  the  other  40s  described  in  the  com- 
plaint, that  is  to  say,  $200  each,  and  that  said 
dam  was  in  fact  assessed  as  a  part  of  said  40  at 
$5,800,  and  was  used  only  for  the  purposes 
stated  in  said  complaint;  that  in  case  the  court 
hdd  said  dam  assessable  as  a  part  of  said  40, 
or  that  the  value  of  said  dam  should  be  added 
to  the  value  of  said  40,  then  that  the  plaintiff 
should  be  required  to  pay  only  50  per  cent  of 
the  amount  of  the  taxes  thereon  levied  and  in 
controversy,  and,  in  case  the  court  decided 
that  the  value  of  the  dam  was  not  assessable  as 
a  part  of  said  4Q,  then  that  the  plaintiff  should 
pav  the  same  amount  of  taxes  on  that  40  as  it 
paid  under  said  compromise  on  each  of  the 
other  40s;  that  said  dam  was  built  and  was 
used  by  the  plaintiff  solely  for  the  purpose  of 
a  flooding-dam,  and  for  flowing  the  water  of 
said  river  back,  in  aid  of  navigation  on  said 
river  in  floating  and  driving  lojcrs  down  the 
same,  and  was  so  built  and  was  being  so  used 
by  the  plaintiff  under  and  pursuant  to  its  char 
ter  and  the  several  amendments  thereto.  And 
the  court,  as  conclusions  of  law  upon  said  stip- 
ulated facts,  found  that  said  flooding-dam  was 
assessable  as  a  part  of  said  40  upon  which  the 


The  doctrine  of  these  Pennsylvania  oases  In  re- 
spect to  property  necessary  to  the  exercise  of  a 
bnDchiae  does  not  apply  to  property  of  a  corpora- 
tion which  needs  no  chartered  rights  in  order  to 
carry  on  its  businees,  but  it  is  held  that  the  prop> 
ertyof  such  a  corporation  stands  In  nodifTerent 
position  from  that  of  an  indlviduaL 

Thus  the  building  of  a  market  company  is  tax- 
able like  other  buildings.  Allegheny  County  v. 
McKeesport  Diamond  Uarketi  128  Pa.  IM. 

So  lands  of  an  iron  mauufactaring  company  are 
liable  to  taxation  like  those  of  an  individual.  Oar- 
bon  Iron  Go.  v.  Carbon  County,  89  Pa.  251. 

In  Pennsylvania  B.  Co.  v.  Plttsburgli,  104  Pa.  see* 
the  land,  buildtngs,  and  improvementB  of  a  railruad 
company  and  of  a  street  railway  company  were 
held  taxable  as  real  estate,  but  this  was  by  reason 
of  a  special  act  which  provided  tbat  all  real  estate 
of  any  railroad  company  in  the  city  should  be  sub- 
ject to  taxation  for  city  purposes,  the  same  as  other 
real  estate  in  the  city. 

8o  far  as  we  have  found  this  question  has  not 
been  considered  by  the  courts  of  the  other  states. 
The  taxation  of  corporace  property  being  mani- 
featly  dependent  on  statutes  presents  questions  of 
different  form  in  different  states;  and  the  above 
Pennsylvania  decisions  have  grown  out  of  the 
state  law  under  which  property  oonneoted  with  the 
franchise  of  corporations  is  taxable  in  connection 
with  the  franchise  and  therefore  the  courts  have 
held  it  to  be  not  taxable  again  like  other  similar 
properly  of  individuals. 

Cinder  the  statutes  of  many  states  the  kinds  of 
property  mentioned  in  the  above  oases,  although 
used  in  the  exercise  of  corporate  franchises  are  tax- 
9blfB  like  the  property  of  individuals,  and  the  ques- 
tion whether  such  property  is  a  part  of  the  trail* 
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chise  of  a  corporation  or  not  is  not  raised.  See 
instances  of  this  character  la  note  to  Oskaloosa 
Water  Co.  v.  Oskalooea  Board  of  Equalization 
(Iowa>  15  L.  R.  A.  298. 

Something  like  the  converse  of  the  question  here 
discussed  is  decided  in  People  v.  Commissioners  of 
Taxes,  6  Cent.  Rep.  381, 1(M  N.  Y.  210,  which  holds 
that  the  franchise  of  a  railroad  corporation  is  not 
a  part  of  its  real  estate  within  the  meaning  of  New 
York  laws  requiring  a  deduction  of  the  value  of  its 
real  estate  from  the  value  of  capital  stock  which  is 
assessed  for  taxes. 

Remotely  connected  with  the  question  is  the  de- 
cision in  Home  Ins.  Co.  v.  New  York,  134  XT.  6. 604, 
83  L.  ed.  108S,  that  a  tax  on  the  ^'corporate  fran- 
chise or  business**  of  a  company  under  a  statute 
which  refers  only  to  the  capital  stock  and  dividends 
for  the  purpose  of  determining  the  amount  of  the 
tax,  is  not  a  tax  on  the  capital  stock  or  property  of 
the  company  and  does  not  therefore  tax  United 
States  securities  in  which  the  capital  stoolc  is  in- 
vested. 

A  Wisconsin  case  decided  since  the  decision  in  the 
main  case  holds  that  it  is  error  to  tax  the  lots  w  here- 
on the  pumping  station  and  works  of  a  water  com- 
pany are  situated,  as  separate  from  the  water 
mains,  franchises,  and  other  property  constituting 
the  plant  as  the  lots  are  an  incident  of  the  water- 
works and  franchises  rather  than  the  principal 
thing.  Fond  du  Lao  Water  Ca  ▼.  Fond  du  Lac  (Wis.) 
May  24, 1892. 

So  the  increased  value  of  the  franchise  of  a  street 
railway  company  does  not  make  the  company  lia- 
ble to  an  assessment  for  benefit  to  its  '*land  and 
buildings.**  Farmexs  L.  A  T«  Co^  v.  Ansonia,  61 
Conn.  TOb  B.  A.  R. 
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same  was  constructed;  that  the  value  of  said 
dam  should  be  and  was  rightfully  added  to  the 
▼alue  of  said  40,  and  was  and  is  properly  as- 
sessable as  a  part  thereof;  that,  aa  a  condition 
of  haviDg  the  taxes  on  said  40  for  the  year  1887 
set  aside  and  canceled,  the  plaintiff  should  pay 
$108.74,  with  interest  thereon  at  7  per  cent  per 
annum  from  May  11, 1888,  and  upon  such  pay- 
ment said  tax  for  said  year  upon  said 40  should 
be  canceled  and  discharged  of  record,  and  that 
neither  party  was  entitle  to  coete.  From  the 
judgment  entered  thereon  Accordingly  the 
plaintiff  brings  this  appeal. 

Messrs,  Gardner  A  Qmynov  for  appel- 
lant. 

Mr,  E.  C.  Pors»  Dist-Attjf.,  for  respond- 
•nt: 

Taxes  should  be  levied  upon  all  property  in 
this  state,  except  such  as  is  exempted  there- 
from. 

Wis.  Rev.  8tat.  §  1034. 

Neither  the  land  nor  the  dam,  independent- 
ly of  the  land ,  is  exempted  by  statute. 

Wis.  Rev.  Stat,  g  1038. 

The  dam  is  a  part  of  the  land  on  which  it  is 
Imilt,  a  part  of  the  real  estate. 

Wis.  Rev.  Stat.  §  1035. 

The  Yellow  river  is  not,  at  least  at  loeus  in 
quo,  meandered,  and  the  bed  of  the  river  where 
the  dsm  is  situated  is  a  part  of  said  quarter 
section. 

Olson  V.  MerrtU,  42  Wis.  208. 

Under  laws  similar  to  the  laws  of  our  state, 
piers,  bridges,  and  wharves  on  meandered  nav- 
arable  streams  and  over  tide  waters  have  been 
held  taxable  as  real  estate. 

People  V.  Cassity,  46  N.  Y.  46;  Smith  y.  New 
York,  68  N.  Y.  556;  PHo^  v.  New  York  City 
d  County  Comrs.  82  N.  Y.  459;  People  y. 
Taxes  db  Assessments  Comrs.  1  Cent.  Rep.  809, 
101 N.  Y.  822;  8t,  Louis  By-idge  Co.  ▼.  East  St, 
Louis,  10  West.  Rep.  610,  121  111.  238. 

Plaintiff  is  strictly  a  private  corporation 
{Burhop  T.  MHwavkee,  21  Wis.  257),  and  its 
grant  strictly  a  monopoly. 

In  valuing  the  land  in  question,  together 
with  the  dam,  it  must  not  be  considered ^as  an 
isolated  piece  of  land,  but  must  be  estimated  in 
connection  with  the  whole  system  of  improve- 
ments of  which  it  forms  a  part,  its  business, 
position,  character,  and  revenue. 

Pe(^  y.  Barker,  48  N.  Y.  70;  St.  Louis 
Bridge  Co.  v.  East  St.  Louis,  10  West.  Rep. 
610, 121  ni.  238;  Tide  Water  Pipe  Line  Co.  v. 
Berry.  53  K.  J.  L.  212. 

Cassodaj*  /.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  was  incorporated  and  organ- 
ized under  chapter  170,  Pnvate  &  Local  Laws 
1857,  with  a  capital  stock  of  $20,000.  By 
that  Act  the  corix>rators  therein  named  were 
thereby  created  a  body  corporate  and  politic, 
by  the  name  and  style  mentioned,  "with  per- 
petual succession  to  them  and  their  successors 
and  associates."  Such  corporation  was  there- 
by authorized  and  empowered,  with  certain 
limitations,  among  other  things,  to  purchase, 
hold,  sell,  and  convey  real  estate  for  the  use  of 
the  company;  to  mase,  ordain,  establish,  and 
alter,  at  pleasure,  rules  and  by-laws  for  the 
government  of  themselves,  their  officers,  agents, 

17  L.  R.  A/ 


and  emplov6i;  to  keep  an  office,  record 
minutes  of  its  proceedings,  and  determine  the 
amount  and  number  of  shares  of  its  stock,  and 
the  amount  of  each  share;  the  mode  of  sub- 
scribing and  paying  therefor  and  transferring 
the  same;  the  time,  place,  and  manner  of  elect> 
ing  officers;  to  make  such  improvements  in 
Yellow  river,  in  the  counties  of  Wood  and 
Juneau,  as  should  tend  to  facilitate  and  render 
more  secure  Uie  runnine  of  lumber,  saw-logs, 
etc.,  on  said  river;  and  for  such  pozpoae  to  re- 
move all  natural  and  other  obstructions  in  said 
stream,  and  to  remove  from  the  banks  of  the 
same  any  logs  or  leaning  trees;  to  straighten 
the  channel  of  said  river  in  aU  places  deemed 
necessary  for  the  purposes  mentioned;  to  erect 
and  maintain  on  said  stream  all  dams,  booms, 
and  other  improvements  deemed  necessary  for 
said  purposes,  and  with  the  right  of  eminent 
domain  on  payment  of  damages;  to  demand 
and  collect  toll  on  said  river  for  all  lumber, 
saw-logs,  etc.,  as  prescribed.  By  amendmenta 
the  company  was  authorized  and  empowered 
to  take  chu^  and  control  of  all  general  drives 
of  logs  on  Yellow  river  from  the  upper  forks 
thereof  to  the  mouth  of  the  same,  and  to  charge 
toll  therefor.  Priv.  &  Local  Laws  1868,  chap. 
898;  Priv.  &  Local  Laws  1869,  chap.  186;  Priv. 
&  Local  Laws  1871,  chap.  116;  Laws  1873, 
chap.  131.  See  YeUow  Biver  Imp.  Co.  y.  Ar- 
nold,  46  Wis.  214;  Black  Biter  Imp.  Co.  v.  La 
Crosse  Boom,  db  Transp,  Co.  54  Wis.  659;  Black 
Biver  F.  1),  Asso,  v.  Ketchum,  64  Wis.  318. 

Such  were  the  purposes  and  scope  of  the  in- 
corporation. Its  powers  and  franchises  cov* 
ered  nearly  the  whole  length  of  the  river,  and 
traversed  several  towns  and  more  than  half  of 
each  of  the  counties  named.  The  timber  had 
been  cut  from  each  of  the  iBve  408  mentioned; 
and  each  was  assessed  at  $200,  and  none  of 
them  exceeded  that  amount  in  value,  unless  it 
be  the  one  on  which  the  dam  was  located, 
which  was  assessed  at  $6,000;  that  is  to  say, 
$5,800  by  reason  of  the  presence  of  the  dam, 
and  ft200  for  the  land  aside  from  the  dam. 
The  dam  appears  to  have  been  constructed  by 
the  company,  and  for  the  purposes  for  which 
it  was  incorporated,  and  is  used  by  the  plain- 
tiff solely  for  the  purpose  of  a  flooding-dam, 
and  settinff  the  water  back  up  the  river  in  aid 
of  navigation  thereon,  mentioned  in  the  char- 
ter. For  such  flooding  purposes,  in  connec- 
tion with  the  rights  and  franchises  of  the  cor- 
poration, and  as  a  part  of  the  plant  thereof,  the 
dam  in  question  is  probablv  of  the  value  indi- 
cated; but  taken  by  itself,  and  separate  and 
apart  from  the  balance  of  said  plant,  and  inde- 
pendent of  such  corporate  nghts  and  fran- 
chises, and  as  a  mere  part  of  the  40,  it  would 
obviously  be  of  no  value.  The  question  recurs 
whether  its  value,  as  a  part  oi  the  corporate 
property,  was  properly  included  in  the  valua- 
Uon  of  the  40  when  assessed  merely  as  so  much 
land.  The  question  is  not  whether  the  dam 
should  go  free  of  taxation,  as  contended  by  the 
learned  counsel  for  the  defendants.  It  is  irue 
that  taxes  are  to'  be  levied  upon  all  properly 
except  such  as  is  exempted  therefrom.  Rev. 
Stat.  §  1034.  Stock  in  any  corporation  is  only 
exempt  from  taxation  when  such  corporation 
is  required  to  pay  taxes  upon  its  property  in 
the  same  manner  as  individuals.  Id.  subeec. 
9,  §  1088.    For  the  purpose  of  this  appeal  we 
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■ban  aflsmne  that  the  corporate  rights,  fran- 
chifles,  and  plant  of  the  plaintiff  were  or  might 
have  been  taxable.  The  precise  question  here 
presented  is  whether  in  assessing  and  taxing 
the  40  acres  of  land  in  question,  as  such,  the 
▼alue  of  that  fraction  of  the  corporate  rights, 
franchises,  and  plant  represented  by  and  de- 
pendent upom  the  dam  should  be  incladed.  It 
to  to  be  remembered  that  the  plaintiff  is  a 
quasi  public  corporation.  Not  only  are  its 
■ev^al  stockholders  interested  in  preserving 
the  corporation  in  its  entirety  and  integrity, 
but  the  public  also  having  logs,  lumber,  etc., 
to  be  driven  or  carried  down  the  river.  Its 
corporate  rights  and  franchises  exist  and  are 
to  be  exerdwd  upon  the  whole  river  below  its 
upper  fork.  'Ihe  ownership  and  control  of 
the  dam  in  question  by  the  corporation  is  one 
of  the  essentials  to  the  continued  existence  of 
the  corporation  in  its  entirety.  If  the  value 
of  such  dam,  etc.,  was  properly  included  in 
such  assessment  and  valuation  of  the  40,  then 
the  tax  became  a  lien  and  burden  upon  the 
same,  and  the  payment  thereof  could  be  en- 
forced by  a  tax-sale  of  the  dam,  and  a  tax-deed 
of  the  same  in  pursuance  of  the  sale.  Such 
Bale  and  deed,  if  effectual,  would  necessarily 
convey  to  the  purchaser  such  corporate  rights 
and  franchises  as  depended  upon  the  dam,  or 
else  they  would,  to  that  extent,  operate  to  ren- 
der valueless  or  destroy  the  same.  This  would, 
in  effect,  be  a  severance  of  the  corporate  rights 
and  franchises,  or  a  pro  tanto  repeal  of  the 
charter.  8uch  corporate  rights  and  franchises, 
having  been  given  by  the  Legislature,  that  body 
might  have  prescribed  a  method  whereby  they 
coold  have  been  severed,  as,  for  instance,  by 
such  or  other  sale  and  conveyance.  But  here 
the  judgment  is  not  sought  to  be  maintained 
upon  any  such  statute.  It  is  weU  settled  at 
common  law  that  corporate  rights  and  fran- 
chises are  not  subject  to  an  ordinary  execution. 
Buch  a  franchise  is  an  incorporeal  heredita- 
ment, and  hence  is  incapable,  at  common  law, 
of  being  seized  and  sold  on  execution.  Que  v. 
Tide  Water  Canal  Co.  05  U.  8.  24  How.  208, 
16  L.  ed.  680;  1  Freeman,  Executions,  §  179. 
and  cases  there  cited.  Thus,  it  has  been  held 
in  Pennsylvania  that  **  the  franchises  and  cor- 
porate rights  of  a  company,  and  the  means 
Tested  in  them  which  are  necessary  to  the  ex- 
istence and  maintenance  of  the  object  for 
which  they  were  created,  are  incapable  of  be- 
ing granted  away  and  transferred  by  any  act 
of  the  company  itself,  or  by  any  adverse  pro- 
cess against  it."  Susquehanna  Canal  Co.  v. 
Bonham.  9  Watts  &  8.  27,  43  Am.  Dec.  815. 
8ee  also  Batcher  v.  Toledo,  W.  db  W.  R.  Co.  02 
111.  477;  8teu>art  v.Jonee,  40  Mo.  140;  Ammant 
V.  New  Alexandria  db  P.  Tump,  Boad,  18 
8erff.  A  R.«210,  15  Am.  Dec.  598,  and  cases 
cited  in  the  note;  De  Witt  v.  Bavs,  2  Cal.  408, 
56  Am.  Dec.  852;  Baxter  v.  NashviOe  db  H. 
Tump.  Co.  10  Lea,  488.  In  the  case  cited 
from  18  8erg.  &  R.,  Tilghman,  Ch.  «/l,  said: 
"  If  a  turnpike  company  has. a  rieht  to  land  or 
other  property,  not  on  the  road,  there  is  no 
reason  why  it  should  not  be  subject  to  an  exe- 
cution. But  in  the  present  instance  the  levy, 
though  made  in  part  on  a  lot  of  land  contigu- 
ous to  the  road,  had  so  blended  the  different 
subjects  (franchises  and  lands)  that  it  was  dif- 
ficult to  separate  them,  and  therefore  the  court 
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was  lustifled  in  quashing  the  whole  proceed- 
ings.'' Neither  Uie  tolls  nor  the  refd  estate 
neoessaxy  for  the  enjoyment  of  the  corporate 
franchises  is  bound  by  judgments  or  mort- 
gages, unless  they  were  given  in  pursuance  of 
spmal  authority  from  the  Legislature.  Steins 
er^$  App.  27  Pa.  818.  8o  it  has  been  held  that 
"lands  purchased  bv  a  railroad  company  be- 
yond what  are  actually  dedicated  to  corporate 
purposes  are  bound  by  the  lien  of  judgments 
against  the  corporation,  and  are  as  liable  to  be 
levied  in  execution  and  sold  by  the  sheriff  as 
are  the  lands  of  anv  other  debtor;  but  the  pur- 
chaser at  such  sale  takes  only  that  which  is 
not  necessary  for  the  full  enjoyment  and  exer- 
cise of  the  corporate  franchise,  no  matter  bow 
acquired  by  the  corporation."  Plymouth  R. 
Co.  V.  Colwell,  89  Pa.  887.  In  that  case  Wood 
ward,  (/.,  said:  "  But  the  whole  lot  was  soli, 
and  included  the  very  bed  of  the  road,  as  well 
as  the  ground  that  was  needed  for  a  depot  and 
other  buildings.  As  to  such  portions  of  the 
lot  as  were  occupied  or  appropriated  for  tbese 
purposes,  no  title  passed  to  the  purchaser. 
.  .  .  The  company  must  be  protected  in 
the  possession  of  all  that  is  reallv  essential  to 
the  enjoyment  of  their  franchise.  The  same 
principle  has  received  repeated  sanction  from 
the  8upreme  Court  of  the  United  States.  Thus 
in  One  v.  Tide  Water  Canal  Co.,  supra,  it  was 
held  that  "  a  corporate  franchise  to  take  tolls 
on  a  canal  cannot  be  seized  and  sold  under  a 
fieri  facias,  unless  authorized  by  a  statute  of 
the  state  which  granted  the  act  of  incorpora- 
tion. Neither  can  the  lands  or  works  essen- 
tial to  the  enjoyment  of  the  franchise  be  separ- 
ated from  it  and  sold  under  a  ^.  /a.,  so  as  to 
destroy  or  impair  the  value  of  the  franchise." 
8ome  things  said  bv  Taney,  Oh.  </!,  in  that 
case,  are  equally  applicable  here.  They  are  to 
the  effect  that  the  property  seized  was  of  little 
or  no  value,  "  apart  from  the  franchise  of  tak- 
ing toll,"  but  was  nevertheless  *' essential  to 
the  working  of  the  canal,"  and,  in  connection 
with  such  franchise,  was  of  great  value,  and 
would  be  rendered  utterly  valueless  by  a  sale. 
He  said:  "  Now,  it  is  very  clear  that  the  fran- 
chise or  right  to  take  toU  on  boats  going 
through  the  canal  would  not  pass  to  the  pur- 
chaser under  this  execution.  The  franchise, 
being  an  incorporeal  hereditament,  cannot, 
upon  the  settlea  principles  of  the  common 
law,  be  seized  under  a  fieri  fadas.  If  it  can 
be  done  in  any  of  the  states,  it  must  be  under 
a  statutory  provision  of  the  state."  That  case 
has  since  been  repeatedlycited  with  approval. 
Jackson  v.  Ludding,  88U.  8.  21  Wall.  028, 23 
L.  ed.  495;  Bammock  v.  Farmers  L.  db  T.  Co. 
105  U.  8.  90.  20  L.  ed.  1115;  East  AlaJbama  R. 
Co.  V.  Doe,  114  U.  8.  840-858,  29  L.  ed.  180- 
140;  Buncombe  County  Comrs,  v.  7\/mmey,  115 
XJ.  8.  185.  29  L.  ed.  809.  The  principles  men- 
tioned apply  with  equid  force  to  tax  proceed- 
ings. The  cases  go  upon  the  theor]^  that  the 
rights,  franchises,  and  plant  essential  to  the 
continued  business  and  purposes  of  a  corpora- 
tion are  not  to  be  severed,  broken  up,  or  de- 
stroyed without  express  legislative  authority, 
but.  on  the  contrary,  are  to  be  preserved  in 
their  entirety,  and  for  that  purpose  are  deemed 
segregated  from  any  other  property  owned  by 
the  corporation.  We  must  hold  that  the  value 
of  the  dam,  as  an  essential  portion  of  the  cor- 
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})orate  rights,  francblfles,  and  plant,  was  im- 
properly Included  in  the  assessment  of  the  40 
acres  of  land  upon  "which  it  was  located. 
2^  judgment  <4  ths  (HrcuU  Court  U  re- 


tened,  and  the  cause  Is  remanded,  with  direc- 
tion to  enter  iudgment  in  favor  of  the  plaintiff 
and  a^inst  the  defendants,  in  accordanoe  with 
the  stipulation  and  this  opinioiu 
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1.  An  »fp?eemeiit  by  which  cue  person» 
under  promise  ol  benefit*  aipreea  with 
another  to  withdraw  an  offer  or  bid  for 

property  of  the  state,  offered  for  sale,  so  as  to 
enable  the  latter,  by  the  removal  of  oompetltlon, 
to  buy  it  cheaper  than  he  otherwise  oould.  Is  void 
as  beinff  airalDSt  publio  polloy. 
8«  It  is  immaterial  whether  the  prop- 
erty is  offered  at  public  aaetion  or  by 
invjdDir  bids  or  proposals  for  its  purchase  at 
private  sale. 

(June2S.lfiOB.) 

APPEAL  bj  plaintifF  from  a  Judgment  of 
the  District  Court  for  Hennepin  County 
in  favor  of  defendant  in  an  action  brouj^ht  to 
recover -the  contract  price  which  defendant 
agreed  to  ffivcplaintiii  for  withdrawing  a  bid 
for  publicland.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Fayette  Marsh*  for  appcltsnt: 

In  the  case  of  Shelton  v.  Sire,  11  Mod.  810, 
the  court  says:  "A  person  may  restrain  him- 
self from  buying  an  estate  in  such  a  place  or 
alienating  to  such  a  person/'  and  holds  that 
such  a  restraint  is  a  consideration  to  support  a 
contract  to  p^. 

Mr.  C.  J.  Bartleaon  for  respondent. 

Mitchellf  J.,  delivered  the  opinion  of  the 
court: 

In  this  case  an  order  was  made  sustaining 
the  demurrer  to  the  complaint,  notwithstand- 
ing that  the  plaintiff  failed  to  appear  on  the 
tnal  or  hearing.  Unless  there  is  some  distinc- 
tion in  this  respect  between  an  issue  of  fact 
and  one  of  law  which  does  not  now  occur  to 
us,  the  correctness  of  this  practice  may  well  be 
doubted.  Keator  y.  Olaspie,  44  Minn.  448. 
But,  as  the  plaintiff  does  not  make  this  point, 
we  shall  treat  the  order  as  being,  what  he 
claims  it  to  be,  a  determination  of  the  issue  of 
law  upon  the  merits.  The  allegations  of  the 
complaint  are  that  the  state  auditor,  as  land 
commissioner,  had  offered  for  sale  the  pine 
timber  on  certain  lands  of  the  state;  that 
plaintiff  had  made  the  commissioner  an  offer 
to  purchase  the  same  at  private  sale,  which 
offer  the  commissioner  had  taken  under  con- 
sideration; that  before  the  commissioner  had 
determined  to  accept  the  offer,  the  defendant 
agreed  with  plaintiff  that,  if  he  would  with- 
draw his  offer,  and  permit  him  (defendant)  to 

*Headnotes  by  Mitghsll,  J. 

NoTB.— As  to  Invalidity  of  contract  to  control 
operation  of  government,  see  note  to  Bowman  v. 
Phillips  (Kanj  8  L.  B.  A.  68& 
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purchase  the  timber,  he  would  pay  plafnliff 
|500;  that  plaintiff  agreed  to  this,  and  with- 
drew his  offer,  and  thereupon  defendant  be- 
came the  purchaser  of  the  timber  at  private 
sale,  to  his  great  gain  and  profit.  Jucfgment 
is  demanded  for  the  $nOO. 

It  is  rather  difficult  to  spell  out  of  this  any 
sufficient  consideration  for  the  promise  to  pay 
this  money;  but,  if  there  is,  it  must  be  because 
the  agreement  removed  competition  in  the 
way  of  offers  or  proposals  for  the  purchase  of 
public  property  offered  for  sale,  and  thus  en- 
abled the  defendant  to  buy  it  for  a  less  price 
than  he  otherwise  could  have  done.  If  so, 
the  agreement  was  one  that  operated  against 
the  interests  of  the  public,  and  was  therefore 
void  as  against  public  policy.  If  the  sale  had 
been  at  public  auction,  and  a  like  agreement 
had  been  made  to  buy  off  and  prevent  compe- 
tition, there  could  have  been  no,  doubt  of  ita 
illegality.  But  the  fact  that  the  sale  was,  as 
alleged,  private,  can  make  no  difference  in  a 
case  like  the  present.  The  effect  and  result  of 
such  an  agreement  is  the  same  in  either  case. 
We  are  not  aware  of  any  statute  (and  counsel 
have  called  our  attention  to  none)  authorizing 
the  land  commissioner  to  sell  the  pine  on  state 
lands  at  private  sale.  But,  assuming  that  the 
law  does  authorize  him,  instead  of  selling  at 
public  auction,  to  invite  offers  or  proposals  for 
its  purchase,  it  is  still  the  interest  of  the  state, 
as  well  as  the  duty  of  the  commissictner,  to 
sell  for  the  highest  price  oblainable.  Ck>mpe- 
tition  is  as  desirable  in  the  one  case  as  in  the 
other,  and  any  agreement  that  would  silence 
or  remove  competition  is  alike  prejudicial  in 
both.  An  offer  or  proposal  in  writing,  where 
such  offers  are  invited,  is  no  less  a  bid  than  a 
verbal  one  at  an  auction  sale,  and  the  abstain- 
ing from  making  an  offer  in  one  case  under 
promise  of  a  benefit  is  as  much  a^^aiost  the 
mterests  of  the  public  as  is  abstainmg  from 
bidding  in  the  other  under  a  like  promise.  In 
either  case,  the  natural  and  necessary  effect  of 
such  an  agreement  is  to  remove  competition, 
lessen  both  the  number  and  amount  of  offers, 
and  tbereby  prevent  the  sale  of  public  property 
for  as  high  a  price  as  it  would  otherwise  have 
brought.  To  illustrate  by  this  case:  If  the 
defendant  could  afl'ord  to  pay  |500  to  induce 
plaintiff  to  stand  out  of  his  way.  ft  must  have 
been  because  he  could  thereby  secure  the 
timber  from  the  state  for  a  price  at  least  that 
much  less  than  he  could  otherwise  have  done. 
It  makes  no  difference  that  the  commissioner 
had  the  right  to -reject  all  offers  if  not  satisfac- 
tory. The  same  right  might  be  reserved  and 
exercised  in  case  of  a  sale  at  public  auction. 
Such  an  agreement  operates  aptiost  the  in- 
terests of  the  public,  and  is  therefore  against 
public  policy  and  void.  See  iiulick  T.  Ward^ 
10  N.  J.  L.  87,  18  Am.  Dec.  3o9. 

Judgment  affirmed. 
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CENTRAL   RAILROAD   CO.  of  New  Jer- 
sey, et  ah 


(. 


...N.  J.. 


..) 


*1.  A  corporation  created  by  statute 
possessas  no  rigbciBt  and  oan  exercise  no 
poweiB,  which  are  not  ezpreaaly  driven  or  to  he 
neoeesarlly  Implied. 

8*  Such  a  corporation  cannot  lease  or 
dispose  of  any  franchise  needful  In  the 
performance  of  its  obligatiODS  to  the  state* 
without  legislative  consent. 

8.  The  Act  of  Bfarch  11,  1880,  which 
amends  the  seventeenth  section  of  the  Act  en- 
titled ^'An  Act  to  Authorise  the  Formation  of 
Railroad  Corporations  and  to  Regulate  the  Same," 
(Bey.  p.  000,)  Is  free  from  constitutional  infirmity 
In  Its  title,  and  is  sufficiently  broad  in  Its  terms 
to  confer  power  upon  railroad  oorporatlons  cbar- 
tered  by  special  law. 

4*  The  Act  of  May8»  1886»  entitled  *'An  Act 
Beepectlng  the  Leasing  of  Railroads**  is  oonstitu- 
tlonaL 

6«  Equity  looks  at  the  substance*  and  will 
disregard  names,  and  penetrate  disguises  of  form* 
to  discover  and  deal  with  it. 

0«  Where  a  corporate  encess  of  power 
tends  to  the  public  injury,  or  to  defeat 
public  policy,  it  may  be  restrained  in  equity  at 
the  suit  of  the  attorney-general. 

7*  A  railroad  company  of  this  state 
leased  Its  franchises  and  roads  to  a 
railway  corporation  of  another  state. 
The  lease  was  not  only  unauthorlased,  but  was  ex- 
pressly forbidden  by  law.  Its  effect  was  to  com- 
bine coal  producers  and  carriers,  and  to  partially 
destroy  competition  in  the  production  and  sale  of 
anthracite  coal,  a  staple  commodity  of  the  state. 
HeUL,  to  be  a  corporate  excess  of  power,  which 
tends  to  monopoly  and  the  public  injury. 

(Auffust  25, 1800.) 

APPLICATION  by  the  Attorney-General 
for  a  decree  declaring  void  a  certain  lease 
and  agreement  and  for  an  injunction  restrain- 
ing defendant,  the  Central  Railroad  Com- 
pany, from  surrendering  possession  of  its  road 
to  the  other  defendants,  and  to  compel  it  to 
operate  its  own  road  as  well  as  to  prevent  the 
other  roads  from  interfering  with  its  operation 
thereof.    Belitf  granted. 

Statement  by  McGill,  Oh. : 

On  order  to  show  cause  why  injunction 
shall  not  issue.  Heard  upon  information,  ex- 
hibits, and  affidavits,  answers  of  the  defend- 
ants, and  limited  proofs  taken  under  order 
of  the  chancellor,  in  conformity  with  the 

*Headnotee  by  Mc  Qxll,  CK 


provisions  of  Rule  121.  The  object  of  the 
Information  is  to  have  a  certain  indenture 
of  lease  made  between  the  Central  Railroad 
Company  of  New  Jersey  and  the  Port  Read- 
ing Railroad  Company,  and  also  a  certaia 
tripartite  agreement  between  the  Central 
Railroad  Company  of  New  Jersey,  the  Port 
Reading  Railroad  Company,  and  the  Phil- 
adelphia &  Reading  Railroad  (Jompany,  de- 
creed to  be  uUra  vires,  and  therefore  void ; 
and  void  also  upon  the  ground  of  public  pol- 
icy, in  that  they  tend  to  create  a  monopoly 
of  the  anthracite  coal  trade  within  the  state, 
by  stifling  competition  between  the  contract- 
ing corporations,  and  thereby  to  increase  the 
price  of  anthracite  coal  to  the  inhabitants  of 
the  state.  And  to  effectually  destroy  the  ef- 
fect of  such  lease  and  agreement,  under 
which  the  property  «nd  franchises  of  the 
Central  Railroad  Company  of  New  Jersey 
have  already  been  delivered  to  the  Port  Read- 
ing Railroad  Company,  it  seeks  a  mandatory 
decree  which  shall  enjoin  the  Port  Reading 
Railroad  Company  to  surrender  and  return 
to  the  Central  Railroad  Company  the  cor- 
porate franchises  and  property,  and  a  re* 
strictive  decree  which  shall  perpetually  re- 
strain the  Port  Reading  Raifroi&i  Company 
from  hereafter  controlling  and  intermeddling 
with  such  franchises  ana  property,  and  the 
three  corporate  defendants  from  all  future 
combinations  to  do  that  which  will  arbitrar- 
ily increase  or  tend  to  increase  the  price  of 
coal  to  the  inhabitants  of  New  Jersey.  I  am 
asked  to  now  issue  an  injunction  that  will, 
temporarily  at  least,  effect  all  these  ends. 

The  Central  Railroad  Company  of  New 
Jersey  was  incorporated  by  special  Act  of 
the  Legislature  of  this  state,  entitled,  "An 
Act  to  Incorporate  the  Somerville  &i  Easton 
Railroad  Company, "  approved  February  26, 
1847.  Before  then — on  the  9th  of  February, 
1831— the  Elizabethtown  &  Somerville  Rail- 
road  Company  had  been  incorporated,  with 
power  to  construct  a  railroad  from  Elizabeth- 
town  to  Somerville.  The  Somerville  <& 
Easton  Railroad  effected  a  continuation  of 
railroad  communication  from  Somerville  to 
Phillipsburg,  on  the  Delaware  river,  op- 
posite Easton,  Pa.  By  a  supplement  to  the 
charter  of  the  Somerville  &  Easton  Railroad 
Company,  approved  February  22,  1849,  that 
company  was  authorized  to  purchase  the  El  iz- 
abethtown  &  Somerville  Railroad,  and  it 
was  provided  that  the  two  railroads  should  be 
controlled  by  the  charter  of  Uie  Somerville  & 
Easton  Railroad  Company,  and  that  the  con- 
trolling company  should  thereafter  be  called 
the  Central  Railroad  Company  of  New  Jer- 
sey. The  purchase  was  consummated  on  the 
1st  day  of  April,  1849.  In  1860,  by  an- 
other legislative  Act  the  Central  Railroad 
Company  was  authorized  to  extend  its  road 


Note.— AUhouirh  this  case  has  been  taken  to  the 
conrt  of  errors  and  appeals  its  importance  Is  such 
as  would  seem  to  Justify  its  publication  at  the 
present  time;  especially  in  view  of  the  hi^h  stand- 
\nm  which  the  court  of  chancery  in  New  Jersey 
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of  monopolies,  see  People  v.  North  River  Sugar 
Ref.  Ck).  9  L.  B.  A.  88, 121  N.  Y.  582,  aff'g  2  L.  R.  A. 
83.  22  Abb.  N.  C.  16i,  and  imtes  in  3  L.  R.  A.  S8,  and  9 
L.  R.  A.  88.  See  also  notes  to  Carroll  v.  Giles  rS.  C.)  i 
L.  R.  A.  164;  Richardson  v.  Buhl  (Mich.)  6  L.  R.  A. 
457. 


See  also  34  L.  R.  A.  577. 
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to  the  New  York  bay,  at  or  south  of  Jersey 
City.  From  time  to  time,  by  legislative 
Act,  the  capital  of  the  company  was  in- 
creased, until  now  the  stock  outstanding 
amounte  in  round  figures  to  about  $22,500,- 
000  of  an  authorized  capital  of  $30,000,000. 
Besides  this  large  capital,  the  company  has 
an  indebtedness  of  upwards  of  $45,000,000. 
It  owns,  leases,  or  controls  more  than  40 
tributary  railroads.  It  has  a  large  and  pros- 
perous business,  and  earns  a  respectable 
dividend  upon  its  capital  stock  beyond  the 
payment  of  the  interest  upon  its  indebted- 
ness and  its  other  fixed  charges.  Its  assets 
exceed  in  value  its  outstanding  capital  stock 
and  its  indebtedness,  which  together  ag- 
gregate, as  has  been  indicated,  more  than 
$67,000,000.  In  1871  it  leased  the  Lehigh 
&  Susquehanna  Railroad,  running  from 
Wilkesbarre  to  Easton.  in  Pennsylvania, 
from  its  owner,  the  Lehigh  Coal  &  Naviga- 
tion Company,  a  corporation  of  Pennsyl- 
vania, and  also  purchased  the  rolling  stock 
and  other  equipment  of  that  road."  This 
leased  railroad  extends  through  a  valuable 
portion  of  the  anthracite  coal  region  in  Penn- 
sylvania. About  the  same  time  the  Central 
Kail  road  Companv  also  invested  in  coal 
lands,  by  orgaiiizing,  or  causing  to  be  or- 
ganized, the  Lehigh  &  Wilkesbarre  Coal 
Company,  and  becoming  the  owner  of  all, 
or  substantially  all,  of  its  capital  stock. 
This  coal  company  issued  bonds,  which  the 
Central  Railroad  Companv  guaranteed.  In 
virtue  of  its  interests  in  the  anthracite  coal 
region  and  the  advantageous  location  of  its 
roads  the  Central  Railroad  Company  has  be- 
come a  considerable  coal  carrier,  not  onl^ 
from  the  mines  of  the  company  in  which  it 
is  interested,  but  also  from  the  mines  of 
other  miners  not  having  railroad  facilities, 
in  and  through  the  states  of  New  Jersey  and 
Pennsylvania  to  the  New  York  harbor,  which 
is  the  greatest  distributing  point  for  anthra- 
cite coal  in  the  United  States.  The  Phila- 
delphia &  Reading  Company,  a  corporation 
of  the  state  of  Pennsylvania,  is  also  possessed 
of  railroads  running  into  the  anthracite  coal 
region  of  Pennsylvania,  and  is  an  extensive 
coal  carrier.  Save  a  few  shares,  used  to  qual- 
ify directors,  it  is  the  owner  of  the  entire 
capital  stodc  of  the  Reading  Coal  &  Iron 
Company,  which  in  the  vear  1891  produced 
from  its  collieries  8,208,465  tons  of  coal, 
being  one  fifth  of  the  total  produce  of  an* 
ihracite  coal  from  Pennsylvania  during  that 
year.  Alons  the  lines  of  the  Philadelphia 
&  Reading  Railroad  there  are  also  other  coal 
miners,  wno  find  a  market  for  their  coal  by 
the  means  of  transportation  it  affords.  The 
capital  stock  of  the  Philadelphia  &  Read- 
ing Company,  at  par,  amounts  to  about 
$40,000,000,  and  its  indebtedness  to  more 
than  $160,000,000,  all  of  which  is  balanced 
by  assets  alleged  to  be  of  equal  value.  The 
annual  report  of  the  directors  of  this  com- 
pany for  the  year  ending  November  80,  1891, 
referring  to  the  coal  lands  controlled  by 
that  company,  contains  this  statement :  **  The 
coal  lands  comprise  in  extent  about  thirty- 
two  per  cent  of  the  entire  anthracite  coal 
fields  of  the  state,  and,  taking  into  account 
the  aggregate  thickness  of  the  veins  on  the 
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company's  lands,  and  the  greater  propor- 
tionate depletion  of  the  estate  in  the  other 
regions,  which  has  been  going  on  for  many 
years,  it  must  be  conceded  that  we  have  at 
least  fifty  per  cent  of  the  entire  deposit  re- 
maining unmined."  Throughout  this  re- 
port, and  reports  similar,  whenever  the  lands 
of  the  Reading  Coal  &  Iron  Company  are 
alluded  to,  they  are  spoken  of  as  the  prop- 
erty of  the  Philadelphia  &  Reading  Rail- 
road Company,  and  that  company  itself  as 
the  property  of  the  railroad. 

It  appears  also  that  the  Philadelphia  & 
Reading  Railroad  Company  has  become  the 
lessee  of  the  Lehigh  Valley  Railroad  Com- 
pany, a  corporation  of  the  state  of  Pennsyl- 
vania, which,  in  turn,   is  the  lessee  of  the 
Easton  A  Amboy  Railroad  Company,  a  cor- 
poration of  this  state,  having  a  line  of  rail- 
road from  Easton,   Pa.,   to  Perth  Amboy. 
The  Lehigh  Valley  Railroad  Company  is  a 
miner  of  coal  to  some  extent,  and  possesses 
a  railroad  which  runs  through  the  anthracite 
ooal  region  of  Pennsylvania,    and   affords 
facilities  for  transportation  of   coal   there 
mined  to  markets   in   this  and  adjoining 
states.    For  several  months  past  competition 
between  these  three  roads  in  the  procuration 
and  transportation  of  coal,  and  between  each 
of  them  and  the  Delaware,  Lackawanna  & 
Western  Railroad  Company,  the  Delaware 
&  Hudson  Canal  Company,  and  the  Pennsyl- 
vania Railroad  Company,  each  of  which  is 
possessed  of  interests  in  the  anthracite  coal 
region,  and  the  means  of  transportation  of 
coal  therefrom,  has  materially  reduoed  the 
price  of  coal  to  consumere  in  this  state  and 
elsewhere,  to  the  loss  of  considerable  profit 
to  each  of   the   companies  named,    which 
would  not  have  been  suffered  if  competition 
between  them  had  not  existed.    It^further 
appears  that  anthracite  coal  is  a  necessity  to 
the  people  of  New  Jersey,   being  the  fuel 
that  is  most  abundantly  and  cheaply  obtain- 
able,  and  most  universally  used 'in  their 
homes  and  manufactories.    The  Phi  1  adelph  i  a 
&  Reading  Railroad  Company  operates  in 
this  state,  among  other  railroads,  the  Dela- 
ware &  Bound  Brook  Railroad,  which  ex- 
tends from  Bound  Brook  to  the  Delaware 
river  at  Yard  ley  ville,   a  few  miles  above 
Trenton,   connecting  with  railroads  to  the 
anthracite  coal  region.    It  possessed  and  op- 
erated this  road  prior  to  the  year  1890.     On 
the  8d  of  November,  1890,  A.  A.  McLeod, 
I.   A.    Sweigard,   William  R.   Taylor,    D. 
Jones,  Robert  8.  Davis,  and  John  Walker, 
Jr. ,  all  of  whom  were  officers  and  employes 
of    the  Philadelphia  &  Reading  Railroad 
Company,  with  others,  organized  the  Port 
Reading  Railroad  Company,  imder  the  gen- 
eral raurcMBui  law  of  this  state,  designatin^i: 
in  the  certificate  of  incorporation  its  capital 
at  $2,000,000,   divided  into  20,000  shares  of 
the  value  of  $100  eadi.   The  corporators  named 
became  six  of  its  directors,  with  six  other 
persons,  who  were  also  connected  with  or 
friendly   to    the  Philadelphia   &  Reading 
Railroad  Company.    The  real  business  office 
of  the  company  was  fixed  at  the  office  of  the 
Philadelphia  &  Reading  Railroad  Company 
in  the  city  of  Philadelphia,  and  a  nominal 
office,  to  comply  with  the  law  of  this  state. 
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was  maintained  at  Eaighn*8  Point  ferrj  in 
the  city  of  Camden,  belonging  to  the  Pliila- 
delphia  &  Reading  Company.  On  the  same 
day  that  this  railroad  company  was  organ- 
ized, Albert  Foster,  James  K.  Landers,  W. 
H.  Blood.  F.  W.  Stone,  and  Charles  H. 
Qaarles,  under  the  general  corporation  law 
of  this  state,  formed  the  Port  Reading 
Construction  Company,  with  a  capital  of 
$100,000,  divided  into  2,000  shares  of  the 
Talue  of  $50  each.  The  incorporators  of  the 
company  were  all  oflicers  or  agents  of  the 
Phiiadelphia  &  Reading  Railrof^  Company. 
Forty  shfu-es  of  the  stock,  in  all  of  the  value 
of  |2,000,  were  subscribed  for,  and  with  that 
amount  of  money  the  company  commenced 
basi ness.  The  business  office  of  thi s  company 
was  the  office  of  the  Philadelphia  &  Reading 
Railroad  Company  in  the  city  of  Philadel- 
phia. Shortly  after  the  organization  of  these 
two  companies  under  the  general  laws  of 
Kew  Jersey  the  Port  Reading  Construction 
Companr  contracted  with  the  Port  Reading 
Railroad  Company  to  build  its  railroad  from 
a  point  on  Uie  Delaware  &  Bound  Brook 
Railroad  to  a  point  on  the  Arthur  Kill,  op- 
posite Staten  uland,  a  distance  of  20  miles, 
for  |] ,  500, 000,  in  mortgage  bonds  of  the  Port 
Reading  Railroad  Company,  and  -all  the  cap- 
ital stock  of  the  latter  company,  save  400 
shares,  which  had  been  subscribed  for  by  its 
corporators,  the  proceeds  of  which  subscrip- 
tion were  paid  to  the  state  treasurer,  in 
pursuance  oi  the  requirement  of  the  statute 
that  $2,000  for  each  mile  of  road  to  be  con- 
itructed  shall  be  dei>oeited  with  the  treasurer 
of  the  state  at  the  time  of  the  organization 
of  the  company. 

Previous  to  the  formation  of  these  com- 
mies, the  Philadelphia  &  Reading  Railroad 
Company  had  purchased  800  acres  of  land  at 
the  proposed  terminal  of  the  Port  Reading 
railroad  upon  the  Arthur  Kill,  and  after  the 
organization  of  the  two  companies  this  land 
was  transferred  to  the  Port  Reading  Railroad 
Company.  When  the  contract  for  the  con- 
struction of  the  Port  Reading  Railroad  was 
executed,  a  mortgage  for  $1,500,000  was 
made  by  the  Port  Heading  Railroad  Company 
upon  its  property  and  franchises,  and  the 
boods  secured  thereby  were  transferred  to  the 
eoostruction  company,  and  that  company 
thereafter  immediately  commenced  to  procure 
a  right  of  way  for  the  railroad  company,  and 
to  construct  its  road.  The  moneys  required 
in  the  prosecution  of  the  work  were  had  by 
Inan  to  the  construction  company  from  the 
Philadelphia  &  Reading  Railroad  Company, 
and  as  well,  when  the  bonds  of  the  Port 
Headinr  Railroad  Company  could  be  nego- 
tiated, from  the  sale  of  them.  In  the  official 
Rport  by  the  president  of  the  Philadelphia 
^  Reading  Rai  Iroad  Company  to  the  stock- 
holders of  that  company  for  the  year  ending 
November  80,  1890,  ^e  president  says :  **  In 
tnother  place  in  this  report  the  lack  of  means 
of  placing  the  product  of  your  mines  upon 
the  markets,  and  the  consequent  shrinkage  of 
pnxluction  in  proportion  to  that  of  com  pet - 
>Dg  fields,  is  commented  upon.  A  marked 
illustration  of  the  necessity  of  providing 
idditional  facilities  for  the  distributing  of 
uthracite  coal  in  New  York  harbor  and  all 
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tide-water  points  tributary  thereto  is  found 
in  the  fact  that  at  the  time  of  writing  this  re- 
port there  are  more  than  one  thousand  cars 
loaded  with  coal  standing  on  the  side  tracks' 
in  Jersey  City  because  or  the  lack  of  dock 
facilities  for  transferring  coal  to  vessels ;  and 
on  account  of  the  restriction  which  these 
limitations  impose  upon  your  traffic  the 
management  is  now  obliged  to  transport  coal 
from  Port  Richmond  through  the  Delaware 
riverand  around  New  York  harbor,  encounter- 
ing all  the  perils  of  coast  navigation  at  this 
season  of  the  year,  and  at  an  expense  largely 
in  excess  of  all -rail  freight.  With  the  view 
to  meeting  these  wants,  and  other  disabilities 
under  which  your  company  has  labored  ever 
since  the  day  it  opened  its  mines,  for  want 
of  unrestricted  access  to  the  waters  of  New 
York  bay,  the  greatest  distributing  center 
in  the  country  oi  anthracite  coal,  your  board 
has  determined  to  promote  the  construction 
of  a  line  of  road,  to  be  under  the  control  of 
your  company,  to  extend  from  the  vicinity 
of  the  terminus  of  the  Bound  Brook  Railroad, 
near  Bound  Brook,  New  Jersey,  to  deep 
water  in  Arthur  Kill,  a  distance  of  twenty 
miles,  at  a  point  readily  accessible  to  the 
waters  of  New  York  bay  and  New  England 
ports  by  large  vessels.  Plans  have  been  com- 
pleted for  the  construction  of  this  line,  with 
adequate  terminals  for  the  storage  and  ship- 
ment of  coal  in  quantities  limited  only  by  the 
demands  on  the  market.  Over  three  hundred 
acres  of  land  have  been  acquired  for  terminal 
purposes,  bordering  on  Uie  waters  of  the 
Arthur  Kill.  Work  will  be  speedily  com- 
menced, and  prosecuted  with  viuror.  Con- 
servative estimates  show  that  the  earnings  of 
this  line  will  be  sufficient  to  meet  all  charges 
on  its  cost,  and  leave  a  large  surplus.  It 
will  furnish  the  means  of  supplying  the 
markets  with  your  proportion  of  the  coal 
tonnage  at  all  times.  The  advantage  of  the 
construction  of  this  line  in  the  increase  of 
tonnage  on  nearly  all  other  parts  of  the  sys- 
tem, without  regarding  the  increase  of  prod- 
uct of  the  coal  and  iron  company,  can 
scarcely  be  estimated,  but  it  is  certain  that 
it  will  add  a  large  increase  of  traffic  earn- 
ings. It  was  anticipated  that  work  on  this 
line  could  have  been  commenced  before  this 
time,  but  it  was  found  necessary  to  make 
several  surveys  in  order  to  avoid  all  grade 
crossings  of  other  railroads,  and  your  board 
is  pleased  to  aunounce  that  the  line  adopted 
is  of  favorable  grades,  and  of  almost  perfect 
alignment;  the  maximum  gmde  being  only 
fifteen  feet  to  the  mile." 

On  the  12th  of  January,  1892,  while  the 
Port  Reading  Railroad  Company  was  yet  in- 
complete, only  a  few  miles  of  a  single  track 
having  been  laid  upon  an  unfinished  road- 
bed, and  it  was  without  rolling  stock  of  any 
kind,  or  depots,  and  its  stock  and  bonds 
were  substantially  all  in  the  hands  of  the 
Port  Reading  Construction  Company,  the 
Central  Railroad  Company  of  New  Jersey 
entered  into  a  lease  with  it,  whereby  it  trans- 
ferred to  it  for  999  years  its  entire  railroad 
together  with  the  Tif(iit  to  maintain  and 
operate  more  than  forty  tributary  railroads, 
which  it  controlled  by  leases  or  through  the 
ownership  of  the  majority  of  capital  stock. 
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together  with  all  laterals,  extensions,  sid- 
ings, turnouts,  tracks,  bridges,  viaducts, 
culverts,  rights  of  way,  water  rights  and 
privileges,  lands,  shops,  machinery,  fixtures, 
depots,  passenger,  freight,  and  water  sta- 
tions, houses,  buildings,  structures,  im- 
provements, tenements,  and  hereditaments 
of  whatever  kind  or  description,  and  wher- 
ever situate,  appertaining  to  the  operation, 
maintenance,  and  renewal  of  said  railroads 
which  were  then  laid,  leased,  or  owned  by 
the  Central  Railroad  Company,  or  which  at 
any  time  thereafter,  during  the  term  of  the 
lease,  might  be  acquired  by  that  company 
for  railroad  purposes ;  together  also  with  all 
its  ferries  and  rights  of  ferriage  then  belong- 
ing or  tiiereafter  to  be  acqu'red  by  it,  and 
all  the  stationarv  and  locomotive  engines, 
and  the  cars,  tenders,  trucks,  and  other  roil- 
ing stock  of  the  company,  tools,  implements, 
machines,  and  personal  property  of  every 
kind  and  description,  in  use,  or  intended  or 
adapted  for  use,  upon  or  about  the  raiJroads 
and  premises  demised,  or  the  business  there- 
of;  and  also  the  rights,  powers,  and  fran- 
chises, (other  than  the  franchise  of  bein^  a 
corporation,)  and  all  the  privileges  which 
then  or  at  any  time  thereafter  during  the 
term  of  the  lease  might  be  lawfully  ex- 
ercised and  enjoyed  by  it  touching  the 
premises  demised,  including  all  rights  in 
telegraph  lines  upon  the  railroad  or  the  sev- 
eral branches  thereof.  The  Central  Company 
reserved  to  itself  its  office  building  in  the 
city  of  New  York,  known  as  the  "Central 
Building,  **  and  lands  owned  by  it  which  are 
not  adjacent  to  the  railroad,  or,  if  adjacent, 
and  not  in  railroad  use,  provided,  however, 
if  the  last- mentioned  lands,  or  ^ny  of  them, 
should  be  subsequently  needed  by  the  lessee, 
they  also  would  be  surrendered.  The  Port 
Reading  Railroad  Company  covenanted  to 
pay  to  Uie  Central  Company  annually  enough 
money  to  enable  it  to  pay  its  fixed  charges 
and  7  per  cent  upon  its  capital  stock  then 
issued,  and  such  capital  stock  as  should  be 
issued  thereafter  under  specified  circum- 
stances, and  also  pay  it  60  per  cent  of  the 
lessor's. earnings  through  the  instrumentali- 
ties of  the  railways  of  the  Central  in  excess 
of  the  fixed  charges  and  7  per  cent  upon  the 
capital  stock,  up  to  3  per  cent  upon  the  out- 
standing capital  stock  of  the  Central ;  and 
also  agreed  to  pay  the  taxes  which  should  be 
assessed  upon  the  capital  stock  and  divi- 
dends of  the  Central,  to  keep  the  premises 
demised  In  i^air,  to  insure  the  property,  to 
save  the  Cenmil  harmless  from  all  damages 
by  reason  of  the  operation  of  its  road,  or  oy 
reason  of  any  failure  in  the  performance  of 
the  duties  required  of  it,  and  to  provide  and 
maintain  terminals,  stations,  repair  shops, 
and  equipments,  and  maintain  rolling  stock 
and  tools  equal  to  the  rolling  stock  delivered 
to  it,  so  marked  as  to  identify  them.  Better- 
ments were  to  be  made  by  the  Central  Rail- 
road Company,  if  it  pleased.  It  was  to  have 
5  per  cent  annually  upon  the  moneys  it 
should  pAj  for  the  betterments,  and  was  to 
be  permitted  to  mortgage  the  demised  prop- 
eity  to  secure  the  repayment  of  moneys  it 
slit.uld  borrow  to  enable  it  to  make  them. 
Tlie  Port  Reading  also  agreed  to  keep  ac- 
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counts,  which  should  be  open  to  the  Central  *s 
inspection,  and  to  perform  all  the  Central's 
existing  contracts  relating  to  the  demised 

E remises;  also  to  procure  trafilc  over  the 
ehigh  &  Susquehanna  Railroad  to  a  speci- 
fied amount.  It  covenanted  that  it  would 
not  divert  nor  permit  the  diversion  from  the 
Central  of  the  Central's  then  traffic,  or  of 
any  traffic  which  should  thereafter  be  nat- 
urally tributary  to  it,  but  that  it  would  fos- 
ter and  strive  to  increase  traffic  and  the  earn- 
ings of  traffic  over  the  Central's  road,  and 
the  earnings  of  that  road.  It  also  covenanted 
that  individual  coal  miners  on  the  line  of 
the  Central's  roads  should  have  transporta- 
tion for  their  coal  without  discrimination 
against  them;  that  cars  and  transportation 
should  be  furnished  to  all  coal  miners  who 
should  be  naturally  tributary  to  the  Centrara 
system ;  and  that  the  rateo  charged  for  trans- 
portation should  be  as  low  as  the  rates 
charged  at  any  time  for  similar  transportation 
by  the  Philadelphia  &  Reading  Railroad 
Company  from  the  Schuylkill  region.  All 
the  stocks  of  various  companies  owned  by 
the  Central  Railroad  Company  were,  so  far 
as  concerned  corporations  included  within 
the  lease,  to  remain  the  property  of  the  Cen- 
tral Company,  and  be  used  by  it  to  enable 
the  Port  Reading  Company  to  control  those 
corporations.  The  lease  was  not  to  be  as* 
signed  without  the  Central  Railroad  Com- 

Jany's  consent.  It  was  to  take  effect  as  of 
anuary  1,  1892,  and  the  ri^ht  of  re-entry 
was  secured  to  the  Central  in  case  of  any 
default  upon  the  part  of  the  Port  Reading 
Railroad  Company  in  thd  performance  of  its 
undertaking. 

Upon  the  same  day  that  this  lease  was  ex- 
ecuted, a  tripartite  agreement  between  the 
Central  Railroad  Company,  the  Port  Reading 
Railroad  Company,  and  Uie  Philadelphia  & 
Reading  Railroad  Company,  in  which  the 
lease  just  referred  to  was  incorporated,  was 
entered  into.  This  agreement  recited  that 
the  lines  operated  by  tne  three  railroad  com- 
panies were  connected  in  New  Jersey  and 
Pennsylvania,  and  form  continuous  lines, 
also  that  the  Central  Railroad  Company  was 
willing  to  lease  to  the  Port  Reading  Coni- 
pany  if  the  Philadelphia  &  Reading  would 
guarantee  the  performance  of  the  Port  Read- 
ing's covenants  in  the  proposed  lease ;  that 
the  Port  Reading  was  willing  to  lease  if  the 
Philadelphia  &  Reading  would  insure  the 
increase  of  traffic  that  the  lease  contemplated ; 
and  the  Philadelphia  &  Reading  was  willing 
to  guarantee  the  lease  because  of  the  advan- 
tage it  would  have  in  the  terminals  of  the 
Central  Railroad  and  in  the  interchange  of 
traffic  with  it.  And  it  was  thereupon  agreed 
that  the  lease  should  be  executed ;  that  the 
consent  of  the  stockholders  of  the  Central 
and  Port  Reading  Companies  to  the  lease 
should  be  procured  as  counsel  of  the  Phila> 
delphia  &  Heading  Company  should  instruct ; 
that  possession  of  the  demised  premises 
should  be  immediately  given ;  that  the  pay* 
ments  to  be  made  by  the  Port  Reading  Com* 
pany,  and  the  convenants  to  be  performed  hjt 
it.  were  s^uaranteed  by  the  Philadelphia  & 
Reading  Company;  that  the  Philadelphia  Ss 
Reading  would  make  the  payments  if  the 
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Port  Reading  should  not  make  them,  and 
that  it  wouldcause  the  Port  Heading  to  per- 
furiu  its  covenants;  that  the  Port  Reading 
Company  should  provide  or  procure,  at  Jer- 
sey City  and  in  Kew  York  and  Brooklyn  and 
OQ  the  Arthur  Kill,  terminal  facilities  for 
the  Philadelphia  &  Readine  traffic,  the  Cen- 
tral Railroad  Company  having  the  privilege 
to  provide  such  facilities,  except  at  the  Port 
Reading's  terminal  on  the  Arthur  Kill,  as 
hetterments;   that  the  traffic  which  would 
thereafter  natural Iv  go  to  the  Central  as  its 
direct  route  should  m  secured  to  that  road ; 
that  coal  naturally  tributary  to  the  Central 
should  go  over  it  for  as  long  a  distance  as 
possible ;  that  coal  natural!  v  tributary  to  the 
Philadelphia  &  Reading,  which  was  destined 
to  the  New  York  harbor  north  of  Elizabeth, 
should  go  over  the  Central's  road,  at  least 
from  Bound  Brook  Junction ;  that  coal  for 
delivery  on  line  of  the  Centrars  road,  from 
mines  tributary  to  it,  should  go  over  the 
Central,  or,  in  event  of  its  not  going  over 
the  Central,  that  an  equivalent  for  the   loss 
of  the  freight  rates  should  be  credited  in  the 
Central* 8  account ;  that  traffic  on  the  Easton 
&  Amboy  Railroad  and  upon  other  Lehigh 
Valley  lines  destined  to  we  Central  termi- 
nals should  go  over  the  Central  at  least  as  far 
as  from  Roselle  Junction  to  the  terminal ; 
that  other  tnufflc  as  then  interchanged  should 
be  continued  to  be  interchanged ;  that  the 
Port  Reading  and  the  Philadelphia  &  Read- 
ing would  maintain  the  present  traffic  of  the 
Central,  and  increase  it;  that  the  Philadel- 
phia &  Reading  would  put  (^2,000,000  of  se- 
curities in  trust,  to  secure  its  performance 
of  the  agreement ;  that  in  case  of  a  termina- 
tion of  the  lease  and  agreement,  the  Central 
shall  have  an  Interest  equal  to  the  Reading 
in  the   Central   New  England   &   Western 
Railroad  Company  and  in  the  Poughkeepsie 
Bridge  Company,   upon  its  paying  to  the 
Reading  one  half  its  ezpenaiture  for  the 
Reading's  interest,  and  assuming  a  due  pro- 
'  portion  of  the  obligations  assumed  by  the 
Reading    in    securing   that    interest.    The 
agreement  of  guaranty  and  assurance  of  traf- 
fic   was  to  continue  as  long  as  the  lease 
should  last,  and  in  case  the  lease  should  be 
forfeited  the  agreement  should  then  be  void. 
The  lease  was  executed,  upon  the  part  of  the . 
Port  Reading  Railroad  Company,    by  A.  A. 
McLeod,  ito  president,  and  William  R.  Tay- 
lor,   its  secretary;  and  the    agreement  of 
guaranty  and  assurance  was  also  executed  by 
those  gentlemen  as  president  and  secretary, 
respectively,  not  only  of  the  Port  Reading 
Railroad  Company,  but  also  the  Philadel- 
phia A  Reading  Railroad  Company. 

On  the  8th  of  April,  1892.  the  board  of 
directors  of  the  Central  Railroad  Company 
reported  to  the  stockholders  of  that  company 
that  their  railroads  were  then  bein^ operated 
by  the  Port  Reading  Railroad  Company. 
Commenting  upon  the  advantages  of  the 
lease  and  agreement,  tjiis  report  says:  ''It 
is  intended  to  secure  for  your  railroad  its 
present  traffic  and  its  natural  growth  and  de- 
velopment, and,  in  addition,  by  the  guar- 
anty of  common  interest,  the  benefit  of 
whatever  traffic  is  controlled  and  influenced 
by  the  Reading  gyttem,  and  is  naturally 
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tributary  to  your  road  and  terminals.  It 
prevents  a  diversion  of  traffic  which  might 
otherwise  have  resulted  from  the  lease  of  the 
Lehigh  Valley  Railroad  by  the  Philadelphia 
&  Reading  Company.  It  is  fair  to  expect, 
as  the  further  results  of  this-  alliance,  wiUi 
the  co-operation  of  other  larffe  coal -produc- 
ing companies,  greater  uniformity  in  the 
prices  of  coal,  steadier  employment  for  the 
laboring  classes  in  the  coal  regions,  the 
avoidance  of  needless  and  expensive  com- 
petition between  producers,  and  the  establish- 
ment of  economies  which,  without  undue 
burden  to  consumers,  will  bring  to  the  stock- 
holders adequate  returns  for  their  capital. 
In  both  the  lease  and  traffic  contracts  every 
safeguard  had  been  provided  for  the  preserva- 
tion and  development  of  your  property. 
The  independent  organization  of  the  Central 
Railroad  Company  will  be  maintained,  to 
dischar^  its  obligations  directly  to  the 
stockholders  and  bondholders  as  well  as  to 
see  that  the  provisions  of  the  agreement  are 
observed,  and  the  maximum  rentals  thereby 
secured." 

The  testimony  of  Mr.  A.  A.  McLeod,  who 
was  president  of  both  the  Philadelphia  & 
Reading  and  the  Port  Reading  Companies 
when  me  lease  and  tripartite  agreements 
were  executed,  has  been  put  in  the  case  upon 
the  part  of  the  informant.  In  it  Mr.  McLeod 
states,  among  other  things,  that  the  lease 
does  not  put  it  in  the  power  of  the  Phila- 
delphia <&  Reading  road  to  raise  or  lower  the 
price  of  coal  without  the  co-operation  of 
other  coal  carriers,  but  that  it  will  possibly 
facilitate  such  co-opepation.  It  would  itself, 
he  says,  undoubted! yi  effect  prices  of  coal  at 
some  points.  In  point  of  fact,  the  price  of 
coal  has  risen  at  several  places  in  New  Jersey 
since  the  lease  and  agreement  were  made. 
Whether  this  is  attributable  to  the  lease 
does  not  distinctly  appear,  but  it  is  quite 
clear  Uiat  it  is  the  purpose  of  the  coal  com- 
panies in  which  the  railroads  involved  are 
interested  to  demand  a  greater  price  for  the 
coal  they  sell.  While  the  facts  above  recited 
remain  admitted  or  uncontroverted,  the  an- 
swers deny  that  the  defendants,  or  either  of 
them,  own  any  coal  lands,  or  mine  or  sell 
any  coal,  and  also  that  they,  actinj^  either 
separately  or  conjointly,  can  fix  or  increase 
the  price  of  anthracite  coal,  or  create  a  mo- 
nopoly in  the  business  of  mining  or  selling 
anthracite  coal,  or  put  an  end  to  competition 
in  the  price  or  sale  of  coal. 

Mr,  Frederic  W.  Stevens,  for  inform- 
ant: 

I.  The  attorney-general  may,  by  information, 
ask  the  court  to  restrain  a  corporation  owing 
a  duty  to  the  public  from  doing  acts  ultra  vire$ 
or  otherwise  unlawful,  where  those  acts  are 
injurious  to  the  public 

Atty-Oen.  v.  iV>M  Jet»ey  R.  d  TVanip,  Co, 
8  N.  J.  Eq.  136;  TJiomfmn  v.  Patemon  <fe  H.  R. 
B.  Co.  9  N.  J.  Eq.  554;  Thompson  v.  Van  Riper, 
Id.624;  NeiMLrkTl,  Road  d  Ferry  Co,  ▼.  £^ 
mer.  Id.  790;  Atty-Oen.  v.  Steteard,  *^0  N.  J. 
Eq.  415,  21 N.  J.  Eq.  840;  Hudson  Tunnel  Co 
V.  Atty-Gen,  27  N.  J.  Eg.  576;  Atty-Oen.  v. 
Delaware  d  B,  B.  R.  Co.  Id.  632. 

When  the  managing  body  i^re  doin^;  or  nie 
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about  to  do  an  fiUra  tires  act  of  such  a  nature 
as  to  produce  public  mischief,  the  attorney- 
general  as  the  representative  of  the  public  and 
of  the  government,  may  maintain  an  equitable 
luit  for  preventive  relief. 

8  Pom.  Eq.  Jur.  §  1093;  Camden  db  A,  R,  Co. 
T.  May%  Landing  db  E.  H.  C.  R.  Co.  4  Cent.  Rep. 
eai,  48  N.  J.  L.  567;  United  States  v.  Union 
Pae.  R.  Co.  98  U.  8.  617.  26  L.  ed.  155;  Atty- 
Gen.  V.  Chicago  dh  N.  W.  R.  Co.  85  Wis.  582. 
See  also  Atty  Oen.  v.  Detroit,  26  Mich.  266; 
Atty-Oen.  v.  Norwich,  16  Sim.  224;  Atty-Gen.  v. 
Great  Northern  R.  Co.  1  Drew.  &  S.  157;  Ware 
T.  RegenU  Canal  Co.  8  De  G.  &  J.  212;  Atty- 
Gen.  y.  Great  Northern  R.  Co.  4  De  G.  &  S. 
t^;  Atty  Gen.  v.  Mid-Kent  R.  Co.  L.  R.  8Ch. 
100:  Atty-Gen.  v.  Great  Western  R.  Co.  L.  R. 
7  Ch.  767;  Atty-Gen.  v.  Coekermouth  Local 
Board,  L.  R.  18Eq.  172;  Atty-Gen.  v.  Oxford 
W.  iSbW.  R.  Co.  2  Week.  Rep.  880;  Atty-Gen. 
V.  ShreiDsbury  Bridge  Co.  L.  K.  21  Ch.  Div. 
752;  Pennsylvania  Jo.  Co.  v.  Com.  (Pa.)  4  Cent. 
Rep.  495. 

In  a  suit  by  a  company  to  restrain  its  rival 
from  acting  beyond  the  sphere  of  its  corporate 
powers,  the  court  has  refused  relief  expressly 
on  the  ground  that  the  action  should  have  been 
brought  by  the  attorney-general. 

Stockport  Dist.  W.  W.  Co.  v.  MancTiesterfiSxiT. 
N.  S.  266;  Literpool  v.  ChorUy  W.  W.  Co.  2 
De  G.  M.  &  G.  860. 

II.  The  Central  Company  has  no  power  to 
lease  its  road  and  franchises  to  any  company 
whatever. 

The  general  rule  is,  that  a  railroad  company 
has  no  power  to  lease  its  road  unless  the  pow- 
er has  been  expressly  conferred  upon  it. 

Elack  V.  Delaware  db  R.  Canal  Co.  24  N.  J. 
Eq.  467;  Mills  v.  Central  R.  Co.  41  N.  J.  Eq. 
4. 

To  warrant  the  lease,  both  companies  must 
have  the  requisite  authority — the  one  to  make 
and  the  other  to  lake  the  lease. 

Cam  Jen  dh  A.  R.  Co.  ▼.  Mays  Landing  dbE. 
H.  C.  R.  Co.  4  Cent.  Rep.  801,  48  N.  J.  L.  559; 
Thomas  V.  West  Jersey  R.  Co.  101  U.  S.  71,  25 
L.  ed.  950;  Pennsyltiania  R.  Co.  v.  St.  Louis, 
A.  db  T.  H.  R.  Co.  118  U.  8.  809.  80  L.  ed.  92; 
Central  Transp.  Co.  v.  PuUman  Palace  Car 
Co.  189  U.  S.  24,  85  L.  ed.  55. 

The  Central  Company  contends  that  the 
power  to  lease  was  conferred  upon  it  by  the 
Act  of  March  11, 1880. 

Supp.  Rev.  p.  828. 

To  warrant  that  conclusion  It  must  be  con- 
tended that,  under  the  title,  "An  Act  to  Au- 
thorize the  Formation  of  Railroad  Companies 
and  Regulate  the  Same,"  it  is  competent  for 
the  Legislature  to  legalize  the  letting  of  its 
road  by  a  corporation  not  formed  under  that 
Act  to  another  corporation,  which,  being  in  a 
foreign  jurisdiction,  could  not  be  formed  under 
it  It  is  not  to  l)e  presumed  that  the  Legisla 
ture  had  any  such  purpose  in  view.  The  title 
militates  against  that  construction. 

The  title  *'muy  be  resorted  to  as  an  aid  in 
construction  to  ascertain  the  legislative  intent 
where  tlie  meaning  is  uncertain  by  reason  of 
the  use  of  gencrul  language  of  indeflnite  big- 
nification  or  of  words  of  doubtful  import." 

Ecernham  v.  llulit,  45  N.  J.  L.  55. 

Under  an  Acl  entitled  *'An  Act  to  Authorize 
the  Formation  oi'  Railroad  Corporations  and 
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Regulate  the  Same,"  would  any  one  reasonably 
expect  to  find  a  provision  conferring  an  im- 
portant power  upon  companies  specifically  in- 
corporated? If  not,  then  we  are  bound  to 
assume  that  the  Legislature  intended  to  provide 
only  for  what  it  miglit  lawfully  provide,  and 
if  Its  language  is  susceptible  of  a  two-fold 
meaning,  we  are  bound  to  attribute  to  it  the 
narrower  meaning  that  harmonizes  with  the 
object  expressed  in  the  title,  rather  than 
the  broader  meaning  which  is  at  variance  with 
it. 

See  Morris  db  E.  R.  Co.  v.  Sussex  R.  Co.  20 
N.  J.  Eq.  561. 

And  more  particularly  should  this  rule  pre- 
vail where  we  are  dealing  with  the  question  of 
a  grant  of  corporate  power.  These  grants  are 
always  construed  strictly. 

Central  Transp.  Co.  ▼.  Pullman  Palace  Car 
Co,  139  U.  S.  49,  35  L.  ed.  65. 

If  we  adopt  the  brcader  construction,  the 
Act  of  1880  is,  pro  tanto,  unconstitutional,  be- 
cause in  contravention  of  that  provision  of  the 
organic  law  which  declares  that  "every  law 
shall  embrace  but  one  object  and  that  shall  be 
expressed  in  the  title." 

The  legislative  design  was,  (1)  to  authorize 
the  formation  of  corporations,  and  (2)  to  reg- 
ulate the  same  corporations. 

The  word  "same"  refers  necessarily  to  its 
antecedent,  and  the  only  antecedent  is  the  cor- 
porations which  the  Act  authorizes  to  be 
formed. 

The  Legislature  may  make  the  title  of  an  Act 
as  restrictive  as  they  please,  and  tbey  may 
sometimes  so  frame  it  as  to  preclude  many 
matters  being  included  in  the  Act  which  miirht, 
with  entire  propriety,  have  been  erabraced  in 
one  enactment  with  the  matters  indicated  by 
the  title,  but  wbich  must  now  be  excluded  be- 
cause the  title  has  been  made  unnecessarily 
restrictive. 

Graver  ▼.  Ocean  Grove  Camp- Meeting  Asso. 
45  N.  J.  L.  402. 

Starting  out  with  the  proposition  that  the 
title  has  reference  onlv  to  the  subject  of  cor- 
porations formed  uncler  the  Act,  it  is  very 
clear  that  the  Act  of  1880  can  confer  upon  a 
corporation  specially  incorporated  no  coosti- 
tutional  power  to  make  a  lease,  even  though  it 
may  in  terms  purport  to  give  that  power. 

Hendrickson  v.  PHes,  45  N.  J.  L.  568;  Union 
Twp.  Committee  v.  Rader,  89  N.  J.  L.  509; 
StaU  V.  Smith,  47  N.  J.  L.  200;  Montclair  v. 
New  T(yrk  db  G.  L.  R.  Co.  45  N.  J.  Eq.  442; 
Bennett  v.  Hammond,  2  Dick.  Ch.  591. 

III.  Even  if  it  be  conceded  that  the  Central 
railroad  could  lawfully  lease  its  road  under  the 
seventeenth  section  as  amended,  without  the 
consent  of  all  the  stockholders,  it  had  no  power 
to  lease  its  road  and  franchises  to  a  company 
without  the  abilility  or  means  of  its  own  to 
perform  the  duties  imposed  by  such  leiting. 

Black  V.  Delaware  di  R,  Canal  Co.  24  N.  J. 
Eq.  469. 

A  corporation  has  no  common-law  power  to 
make  a  guaranty. 

National  Trust  Co.  of  N.  Y.  v.  J!fi7fer,88N. 
J.  Eq.  155. 

The  Philadelphia  &  Reading  Railroad,  beioff 
a  Pennsylvania  corporation,  and  tbe  Centr^ 
Railroad  a  New  Jersey  corporation,  the  for- 
mer company  would  have  the  right  to  have  the 
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4|nestlon  of  tbeyalldlty  of  its  eaaranty  tried  to 
Ibe  United  Slates  courts,  and  nowhere  have 
corporate  powers  been  more  jealously  scrutin- 
ized than  in  the  United  States  Supreme  Court. 
Thomas  v.  West  Jersey  R.  Co,  101  U.  S.  71, 26 
L.  ed.  050;  Pennsylvania  R,  Co,  v.  St,  IjOuis, 

A.  it  T,  H,  R.  Co.  118  U.  8.  S09,  80  L.  ed.  92; 
Oregon  R,  A  Nat.  Co,  v.  Oregonian  R.  Co.  180 
V.  8.  26,  82  L.  ed.  842;  Central  Transp.  Co,  v. 
Pullman  Palace  Car  Co,  189  U.  S.  24,  85  L. 
ed.  56. 

The  New  Jersey  cases  are  equally  strict  in 
requiring  corporations  to  show  their  power  to 
contract. 

Slate  ▼.  Leester,  28  N.  J.  L.  108:  Wilson  v. 
Aequaekanonck  Water  Co.  86  N.J.  L.  196; 
State  V.  Fuller,  40  N.  J.  L.  829;  State  v.  Cleaver, 
46  N.  J.  L.  467;  TrinUm  Mut.  L.  A  F.  Ins, 
Co,  V,  MeKdway,  12  N.  J.  Eq.  188;  Morris  d 

B.  R.  Co.  V.  Sussex  R.  Co.  20  N.  J.  Eq.  561; 
Biaek  y.  Delateare  d  R.  Canal  Co.  24  N.  J.  £q. 
456;  Elkins  ▼.  Camden  A  A.  R.  Co.  86  N.  J. 
Eq.  5:  Doffis  v.  Old  Colony  R.  Co.  181  Mass. 
258,  41  Am.  Rep.  221;  Ashhury  R.  C,  dk  L  Co. 
T.  Riche,  L.  R.  7  Eng.  &  Ir.  App.  653. 

IV.  But  the  lease  in  question  is  really  a  lease 
to  the  Philadelphia  &  Reading  Company,  and 
if  it  he  conceded  that  the  Central  Railroad  has 
power  to  lease  to  a  domestic  corporation,  it 
certainly  has  no  power  to  lease  to  a  foreign 
corporation. 

The  lease  is  in  form  made  to  the  Fort  Read- 
ing only  to  evade  the  Act  of  May  2,  1885. 

Pennsylvania  R.  Co.  y.  Com.  (Pa.)  4  Cent 
Bep.  495. 

That  Act  (Supp.  Rev.  p.  846,)  prohibits  the 
teasing  of  domestic  corporations  to  foreign  cor- 
porations until  the  consent  of  the  LegiBlature 
shall  have  been  first  obtained  thereto. 

It  does  not  violate  the  constitutional  provis- 
ion that  the  Legislature  shall  pass  no  special 
Act  conferring  corporate  powers,  but  shall  pass 
general  laws  under  which  corporations  may  be 
organized  and  corporate  powers  of  every  nature 
obtained.  When  the  Legislature  gives  the 
permission,  it  does  not  confer  corporate  powers. 

Pennsylvania  R,  Co.  v.  St.  Jjouis,  A.  db  T» 
E.  R  Co.  118  U.  8.  295,  80  Lu  ed.  87. 

Y.  The  consolidation  of  competing  roads, 
without  authority  of  law,  is  against  public 

Eolicy  as  tending  to  a  monopoly,;and  is  a  pub- 
c  injury. 

People  V.  Ohieago  Oa§  Trust  6l?.  8  L.  R.  A. 
497,  180  UL  298;  Richardson  v.  Buhl,  6  L.  R. 
A.  457.  77  Mich.  660:  PeaiOe  v.  North  River 
Sugar  Ref.  Co.  9  L.  R.  A.  88,  121  N.  Y.  626; 
S(nt4  T.  Standard  Oil  Co.  (Ohio)  16  L.  R.  A. 
146;  Central  Transp.  Co,  v.  Pullman  Palace  Car 
Co,  189  U.  8.  58,  86  L.  ed.  I66i  Morris  Run 
Coal  Co.  ▼.  Barclay  Coal  Co.  68  Pa.  184. 

Mr.  John  P«  Stoekton*  Atty-Oen.,  also 
for  informant. 

Messrs.  Bei^ainiii  WUliamson*  Sam- 
uel Dickflon  and  R.  W.  De  Torremt  for 
Central  Railroad  Company  of  New  Jersey. 

Messrs.  ThonuMi  N.  McCarterf  John  T, 
J^ohnsoa  and  John  R.  Emerjr  for  Phila- 
delphia &  Reading  and  Port  Reading  Rail- 
road Companies. 

HeCHU,  Ch.,  delivered  the  following 
opinion : 

"It  is  a  cardinal  rule  of  the  law  of  cor- 
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porations*  eatd  Vies  Chancellor  Van  Fleet, 
in  Jfational  TruH  Co.  ofN.  Y,  ▼.  MiXUr,  83  N. 
J.  Eq.  162,  **  that  a  corporation  created  by  stat- 
ute can  exercise  no  power,  and  has  no  rights, 
except  such  as  are  expressly  given  or  neces- 
sarily implied. "  '^ It  may  also  be  considered 
as  settled,''  said  Mr.  Ju^stiee  Van  8.Yckel  in 
pronouncing  the  opinion  of  the  court  of 
errors  and  appeals  in  Black  v.  Delaware  db 
R.  Canal  Co.,  24  N.  J.  £q.  465,  in  ^iiich  a 
lease  of  railroad  franchises  and  property  for 
999  years  was  in  question,  **  that  a  corporation 
cannot  lease  or  dispose  of  aTiy  franchise 
needful  in  the  performance  of  its  obligations 
to  the  state,  without  legislative  consent," 
and  the  law  thus  declared  to  be  settled  was 
reiterated  by  Mr,  Justice  Dixon,  in  the  same 
court,  in  Steioa/rt  v.  Lehigh  Valley  R,  Co.,  88 
N.  J.  L.  518,  in  this  language :  "  It  is  not 
open  to  dispute  that  such  a  lease  as  this  can 
be  valid  only  if  sanctioned  by  the  Legisla- 
ture. Nor  is  such  sanction  to  he  implied; 
it  must  rest  upon  a  clear  expression  of  the 
legislative  intention.  It  must  be  gathered, 
in  the  first  place,  from  the  words  which  the 
Legislature  has  used  upon  the  subject ;  and 
if  those  words,  construed  according  to  their 
usual  signification,  declare  the  purpose  to 
authorize  a  lease  to  a  foreign  corporation, 
or  to  a  class  of  corporations  which  includes 
the  plaintiff,  we  must  give  effect  to  such 
purpose.  The  court  has  no  right  to  add  to 
the  words  of  the  Legislature,  or  to  substitute 
other  words  for  them,  in  order  to  widen  the 
power  conferred;  nor  has  it  more  right  to 
strike  out  words,  or  detract  from  their  fair 
and  ordinary  meaning,  for  the  purpose  of 
restricting  the  grant.  The  duty  of  tlie  court 
is  one  of  interpretation  merely.*  To  the 
same  effect  is  the  holdine  in  the  United 
States  Supreme  Court  Thtmias  v.  West 
J&rsey  R,  Co,  101  C.  8.  71,  25  L.  ed.  950 ; 
Pennsylvania  R.  Co,  v.  '%.  Ixmis,  A.  db  T. 
H.  R,  Co.  118  U.  8.  290,  80  L.  ed.  88; 
Oreen  Bay  db  M.  R.  Co.  v.  Union  8.  B.  Co, 
107  U.  8.  98,  27  L.  ed.  418 ;  Central  IVansp. 
Co,  y.  PuUman  Palace  Car  Co.  180  U.  8.  24, 
85  L.  ed.  65.  The  validity  of  a  lease  of  this 
kind  is  questioned  in  this  case,  and  it  has 
not  been  seriously  contended  that  the  lease 
can  be  sustained  if  clear  legislative  sanction 
for  it  is  not  found.  It  is  claimed  that  such 
sanction  is  had  in  the  amendment  of  March 
11,  1880,  to  the  17th  section  of  the  Oeneral 
Railroad  Act,  entitled  **  An  Act  to  Authorize 
the  Formation  of  Railroad  Corporations,  and 
to  Regulate  the  8ame."  Revision,  p.  980, 
(8upp.  Rev.  p.  828.)  That  section  orig- 
inally,  so  far  as  it  bears  upon  the  present 

ration,  was  in  this  language:  **And  it 
11  be  lawful  for  any  corporation  incorpo- 
rated under  this  Act,  at  any  time  during  the 
continuance  of  its  charter,  to  lease, "  etc.  In 
1880  it  was  amended  by  having  interpolated 
in  it,  after  the  words  ^ under  this  Act,''  the 
words,  "or  under  any  of  the  laws  of  this 
state,''  so  that  the  amended  section  is  now, 
including  the  words  which  follow  the  word 
**  lease, "  which  remains  as  in  the  Act,  as  fol- 
lows: **And  it  shall  be  lawful  for  any  cor- 
poration incorporated  under  this  Act,  or 
under  any  of  tlie  laws  of  this  .state,  at  any 
time  during  the  continuance  of  its  charter. 
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t<)  lease  Its  roads,  or  any  part  thereof,  to  any 
other  corporation  or  corporationa  of  this  or 
any  other  state,  or  to  unite  and  consolidate, 
»i8  well  as  merge,  its  stock,  property,  and 
franchises  and  road  with  those  of  any  other 
company  or  companies  of  this  or  any  other 
state,  or  to  do  both ;  and  such  company  or 
companies  are  hereby  authorized  to  U^e  such 
lease,  or  to  unite,  consolidate,  as  well  as 
merffe,  its  stock,  property,  franchises,  and 
roaa  with  said  company,  or  to  do  both,  and, 
after  such  lease  or  consolidation,  the  com- 
pany or  companies  so  acquiring  said  stock, 
property,  franchises,  and  road  may  use  and 
operate  such  road  and  their  own  roads,"  etc. 
It  is  insisted  in  behalf  of  the  attorney- 
general,  as  a  matter  of  construction,  that 
under  the  seventeenth  section,  as  it  originally, 
stood,  power  was  conferred  upon  a  company 
organized  under  the  General  Railroad  Law 
to  make  a  lease  of  its  road  either  to  anothel* 
company  formed  under  that  Act,  or  to  a 
company  created  by  a  special  Act  of  the 
Legislature  of  this  state,  or  to  a  foreign 
corporation,— that  is,  it  might  be  lessor  to  a 
company  of  either  of  those  characters:  but 
that  the  law  did  not  make  it  competent  to 
take  a  lease  from  specially  incorporated  or 
foreign  companies,— that  is,  to  become  the 
lessee  of  a  company  of  any  character  other 
than  one  formed  under  the  General  Railroad 
Law.  He  insists  that  the  effect  and  purpose 
of  the  amended  Act  were  to  render  such 
compan}r  competent  to  become  lessee  of  ^'any 
corporation  incorporated  under  this  Act,  or 
any  of  the  laws  of  this  state ;"  that  is,  that 
any  corporation  incorporated  under  the  gen- 
eral law  might  become  lessee  of  the  roa^  of 
any  company  specially  incorporated.  In 
other  words,  his  insistment,  shortly  stated, 
is  that  the  design  of  the  Amendment  of  1880 
was  to  complete  the  powers  of  the  company 
formed  under  the  General  Railroad  Law,  so 
that  it  could  become  either  lessor  or  lessee 
of  any  other  railroad  company,  but  that  it 
was  not  the  legislative  purpose  thereby  to 
extend  the  powers  of  specially  chartered  rail- 
road companies.  He  claims  that  such  in- 
terpretation of  the  meaning  of  the  Law  of 
1880  is  made  necessary  by  the  restrictive, 
language  of  the  title  of  the  Act,  and  that, 
if  tiie  interpretation  be  that  the  amendment 
extends  the  powers  of  a  corporation  created 
hy  special  Act,  then  the  law  contravenes  the 
provision  of  the  Constitution  which  declares 
that  ** every  law  shall  embrace  but  one  ob- 
ject, and  that  shall  be  expressed  in  the  title." 
If  the  intention  of  the  Legislature  was  to 
give  the  interpolated  woras  the  meaning 
which  the  informant  contends  for,  the  method 
of  expressinf^  that  intention  was  most  unfor- 
tunate. It  IB  observed  that  the  power  con- 
ferred consists  of  two  parts,  separated  by  a 
semicolon.  The  first  treats  of  the  power  to 
give  a  lease,  and  the  second  treats  of  the 
power  to  take  a  lease.  Now,  the  interpolated 
words  are  put  in  the  first  part,  so  tliat  tlic 

grammatical  and  natural  meaning,  and  I 
link  the  only  meaning  of  which  tlie  Act  is 
susceptible,  is  that  power  to  lease  is  con- 
ferred upon  the  company  incorporated  by 
special  Act  If  it  had  been  intended  to  ex- 
press the  meaning  that  the  informant  con- 
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tends  for,  the  intention  would  accurately  and 
easily  have  been  effected  by  an  interpolation 
in  that  part  of  the  power  which  authorizes 
the  taking  of  a  lease.  The  meaning  insisted 
upon  is  too  forced  to  merit  furth^  discus- 
sion. 

*  Passing  to  the  consideration  of  the  title  of 
the  Act,  I  acquiesce  in  the  informant's  in- 
sistment  that  the  rule  is  established  that^ 
where  the  meaning  of  a  statute  is  doubtful, 
the  title  ma^  be  referred  to  for  assistance  in 
its  elucidation,  because,  under  the  Constitu- 
tion, the  object  of  the  Act  must  be  expressed 
in  its  title;  and,  before  a  law  shall  be  de- 
clared to  be  unconstitutional,  it  will  be  read 
in  tlie  light  of  its  title,  to  see  if,  ^  ithin  the 
fair  bounds  of  that  title,  a  reasonable  inter- 
pretation may  be  given  to  it.  That  rule  ia 
invoked  here  to  excuse  and  support  the  mean- 
ing contended  for,  but  it  is  of  no  assistance. 
The  meaning  of  the  body  of  tbe  Act  is  not  in 
doubt.  The  meaning  of  the  title  is  that 
which  counsel  really  questions.  It  is :  "  An 
Act  to  Amend  an  Act  Entitled  'An  Act  to 
Authorize  the  Formation  of  Railroad  Cor- 
porations and  Regulate  the  Same.*"  The 
inquiry  is,  to  what  antecedent  the  words  **  the 
same**  in  this  title  relate, — to  railroad  cor- 
porations generally,  or  to  those  only  which 
are  formed  under  the  Act?  Does  the  object 
it  expresses  contemplate  the  formation  and 
regulation  of  all  railroads,  or  the  formation 
and  regulation  of  those  only  which  may  be 
organized  under  that  law?  These  questions 
suggest  ambiguity  in  the  title  of  the  law. 
If  we  refer  to  the  bod^  of  the  original  Act 
for  an  index  to  the  legislative  mind,  we  will 
find  that  which  I  described  in  Montdair  y. 
New  York  d  O.  L.  R  Oo.,  45  N.  J.  Eq.  4^2, 
in  this  language :  **  Throughout  the  Act  the 
greatest  care  is  taken,  by  express  language 
prefacing  certain  of  the  sections,  to  confine 
the  provisions  of  those  sections  to  corpora- 
tions formed  under  the  Act;  but  there  are 
other  sections,  which  concern  proper  regula- 
tions applicable  to  any  railroad,  that  are  not 
so  prefaced,  and  in  terms  refer  to  *any  rail- 
road,' indicating  that  the  legislative  intent 
was  to  enact  a  general  law  which  should 
regulate  all  railroad  corporations  and,  at  the 
same  time,  authorize  the  formation  of  new 
ones.  Perhaps  the  most  striking  indication 
of  this  intention  is  found  in  the  last  section 
of  the  Act,  (Rev.  p.  985,  §  127,)  where  it  ia 
provided  that  the  Act  may  be  altered, 
amended,  or  repealed,  'but  such  repeal  or 
alteration  shall  not  affect  any  corporations 
heretofore  organized,  unless  the  Act  makin<^ 
such  repeal  or  alterations  shall  so  expressly 
declare.'  It  was  evidently  the  legislatixe 
intent  that  the  Act  should  extend  to  all  rail- 
road corporations  of  the  state.  Its  severnl 
sections,  however,  are  so  drawn  as  to  dis- 
tinguish, in  their  application,  between  cor- 
porations organized  under  that  Act  and  all 
corporations,  whether  formed  under  that  Act 
or  otherwise  incorporated.  This  distinction 
was  evidently  the  result  of  an  extended  con- 
sideration of  corporate  interests,  for  in  tha 
last  section  of  the  Act,  looking  to  the  main* 
tenance  of  the  distinction,  it  is  provided  that^ 
when  an  amendment  is  intended  to  extend  to 
corporations  organized  before  the  Act  was 
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passed,  it  shall  bo  expressly  declare."  In 
the  case  from  which  I  have  Just  quoted  I 
found  it  to  be  impossible  to  reconcile  the 
bodr  of  the  Act  with  a  narrow  construction 
of  the  title,  which  would  restrict  the  Act's 
regulation  of  railroads  to  those  companies 
wliich  were  formed  under  it.  The  object  of 
the  Act  appeared  to  be  general  provision  for 
the  organization  and  control  of  railroad  cor- 
porations; the  gathering  of  all,  so  far  as 
could  be  constitutionallv  done,  within  one 
comprehensive,  general  law.  That  such  has 
been  the  universally  accepted  signification 
of  the  law  is  evincea  by  its  being  known  as 
the  "  Greneral  Bai  1  road  Law. "  T&t  such  has 
been  the  subsequent  legislative  construction 
of  its  object  is  shown  by  the  frequent  enact- 
ment of  laws  for  the  regulation  of  all  rail- 
roads, however  formed,  entitled  as  supple- 
ments to  the  law  discussed;  and  such 
construction  has  more  than  once,  without  be- 
in^  questioned,  had  judicial  acceptance  In 
this  court.  Elkins  v.  Camden  d  A.  R,  Co. 
36  N.  J.  Eq.  11 ;  MiUa  v.  Central  B.  Co.  41 
N.  J.  Eq.  4.  The  title  of  the  Act  in  ques- 
tion may  naturally  be  read  to  express  the  ob- 
ject of  Uie  law.  It  does  express  the  object 
evinced  in  the  body  of  the  law,  and  does  not 
necessarily  restrict  that  body  within  nar- 
rower bounds  than  it  assumes. 

But  does  a  law  which  purports  to  both 
form  and  regulate  railroads  embrace  a  single 
object?  The  Constitution  requires  that  each 
law  shall  have  a  single  obiect,  and  that  ob- 
iect  shall  be  express^  in  the  title  of  the  Act. 
The  language  of  the  sentence  in  which  this 
constitutional  requirement  is  embodied  is 
this:  "To  avoid  improper  influence  which 
may  result  from  intermixing  in  one  and  the 
same  act  such  things  as  have  no  proper  rela- 
tions to  each  other,  every  law  shall  embrace 
hut  one  object,  and  that  shall  be  expressed 
in  the  title.  •  Placitmn,  4,  §  7,  art.  4.  The 
requirement  Is  to  be  construed  in  the  light 
of  the  expressed  reason  for  it  The  evil  con- 
demned, for  which  the  remedy  is  prescribed, 
is  not  the  unitine  of  properly  related  sub- 
jects in  one  Act,  out  the  uniting  of  subjects 
that  are  foreign  to  each  other,  and  which  do 
not  all  tend  to  the  promotion  of  a  single  ob- 
ject. Various  subsidiary  subjects,  properly 
connected,  and  relating  to  one  comprehensive 
subject,  may  be  united  in  the  same  law. 
The  end  aimed  at  is  that  each  law  shall  have 
a  single  general  object,  which  shall  be  stated 
in  its  title,  and  that  all  parts  of  the  law 
shall  be  germane  to  that  one  subject.  The 
purpose  is  that. each  distinct  subject-matter 
of  legislation  shall  have  independent  con- 
sideration upon  its  merits,  unaffected  by  the 
presence  of  foreign  matter,  which  may  tend 
to  distract,  confuse,  or  improperly  influence ; 
and  that  the  title  shall  conspicuously  indi- 
cate the  general  object  of  the  Act,  so  that 
the  intrusion  of  the  irrelevant  matter  may 
be  readily  detected,  and,  if  it  should  remain 
in  the  law,  be  without  effect,  because  inim- 
ical to  the  title.  This  is  the  accepted  inter- 
pretation of  this  provision  of  our  Constitu- 
tion in  numerous  decisions  of  our  courts. 
State  ▼.  Union,  88  N.  J.  L.  850 ;  Gifford  v. 
Sew  Jertey  B.  &  Tramp.  Co.  10  N.  J.  Eq. 
172 :  SiaU  y.  Newark,  84^.  J.  L.  286 ;  Union 
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Tu>p,  Committee  y.  Bader,  89  N.  J.  L.  609,  41 
N.  J.  L.  621 ;  Payne  v.  Mahcn,  41  N.  J.  L. 
292  ;  State  v.  Hammer,  42  N.J.  L.  488 ;  Onder* 
dorik  y.  Plainfield,  Id.  480;  Van  Riper  y. 
North  Plainfield,  43  N.  J.  L.  849 ;  Snipe  v. 
Shriner^  44  N.  J.  L.  206 ;  State  v.  WiUiarn' 
son.  Id.  165 ;  State  v.  Union  Tiop.  Id.  599 ; 
Vail  V.  Easton  dk  A.  B.  Go  Id.  237 ;  Grover 
v.  Ocean  Orove  Camp-Meeting  Aeso.  45  N.  J. 
L.  899 ;  State  v.  Smith,  47  N.  J.  L  200 ; 
St€Ue  V.  Oovem,  Id.  868 ;  State  v.  Northamp- 
ton Turn.  Committee,  50  N.  J.  L.  496 :  Easton 
<t  A,  jR.  Co.  V.  Central  B.  Co.  52  N.  J.  L. 
267 ;  Kirkpatriek  v.  New  Brunswick,  40  N,  J. 
Eo.   46. 

The  formation  and  regulation  of  railroads 
are  subjects  naturally  and  properly  related 
to  and  connected  with  each  other,  and  are 
both  germane  to  the  object  which  is  ex- 
pressed by  their  being  coupled  in  deflning 
the  title  of  the  Act ;  that  is,  as  I  have  alR'ad  v 
said,  the  creation  of  a  general  scheme  which 
is  capable  of  dealing  with  all  railroad  affairs 
which  may  be  within  the  legislative  power. 
We  are  not  to  say  that  the  object  of  a  law  is 
not  expressed  in  its  title  when  the  language 
of  the  title  is  an  enumeration  of  the  subjects 
it  embraces.  That  very  enumeration  may 
serve  to  more  clearly  express  the  general 
object.  For  instance,  in  Eaeton  db  A.  H. 
Co.  V.  Central  B.  Co.  supra,  the  title,  "An 
Act  to  Cede  to  the  Mayor  and  Common 
Council  of  Jersey  City  Certain  Lands  of  the 
State,  now  and  heretofore  under  the  Tide- 
waters of  the  Communipaw  Bay,  and  to  Es- 
tablish a  Tide- water  Basin  Adjacent  thereto,  * 
was  held  by  the  supreme  court  to  express 
with  even  unnecessary  precision  the  single 
object  of  appropriating  land  owned  by  Uie 
state  to  public  uses.  I  do  not  find  any  con- 
stitutional infirmity  in  the  title  to  the  Act 
in  question,  and  the  language  of  the  Act  ap- 
pears to  me  to  be  sufficiently  broad  and  com- 
prehensive to  confer  the  power  contended  for 
by  the  defendants. 

My  conclusion  upon  questions  arising  in 
this  case,  and  hereafter  stated,  obviates  the 
necessity  of  my  passing  upon  the  proposition, 
which  was  most  strenuously  insisted  upon  by 
the  attorney-general :  that,  even  though  the 
Act  of  1880  may  confer  the  power  to  lease, 
that  power  impliedly,  from  the  character  of 
railroad  corporations  as  quasi  public  bodies, 
is  limited  to  leases  designed  for  the  public 
welfare,  and  does  not  warrant  a  lease  in 
furtherance  of  a  scheme  to  prevent  competi- 
tion, and  create  a  monopoly.  While  I  do 
not  declare  this  insistment  to  be  law,  and  ac- 
cept it  as  a  factor  in  the  process  by  which  I 
reach  the  result  of  my  deliberation,  I  deem 
it  to  be  of  such  importance  as  to  merit  full 
statement.  Corporate  bodies  that  engage  in 
a  public  or  quasi  public  occupation  are  cre- 
ated by  the  state  upon  the  hypothesis  that 
they  will  be  a  public  benefit.  They  enjoy 
privileges  that  individuals  cannot  have. 
Perpetual  or  certain  life  is  accorded  to  them. 
Usually  the  exercise  of  the  right  of  eminent 
domain  is  delegated  to  them,  often  to  be 
exercised  in  whatever  locality  they  may  be 
pleased  to  designate.  National  Docks  dh  N. 
J.  J.  a  B.  Co.  y.  State,  58  N.  J.  L.  217. 
The  use  of  the  common  highway  is  fr«- 
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quently  subordinated  to  their  operations, 
and,  indeed,  the  individual  is  compelled, 
even  in  his  own  home,  to  submit,  without 
redress,  to  discomforts  incident  to  their  law- 
ful operation,  which  he  would  not  be  re- 
quired to  tolerate  from  other  sources^  Bese- 
man  v.  Pennsylvania  R,  Co.  50  N.  J.  L. 
235,  on  appeal,  53  N.  J.  L.  221.  Thus  they 
are  given  special  privileges  because  of  the 
benefits  they  are  presumed  to  confer  upon 
communities.  Railways  afford  speedy  and 
comfortable  passage  to  and  from  divers  parts 
of  the  country,  carry  produce  of  mines, 
farms,  and  factories  to  markets,  distribute 
Industries  throughout  the  laud,  feed  the 
multitudes  in  populous  cities,  and  accom- 
plish many  other  beneflcient  ends.  Water, 
gas,  telegraph,  and  similar  corporations 
also  render  to  the  public  benefits  which  read- 
ily suggest  themselves  to  the  mind  as  it  con- 
templates their  work.  While  the  state  con- 
fers special  privileges  upon  these  favorites, 
it  at  the  same  time  exacts  from  them  duties, 
which  also  tend  to  the  public  welfare.  The 
whole  scheme  of  the  laws  of  their  organiza- 
tion is  to  equip  and  control  them  as  instru- 
ments for  the  public  good.  Such  corpora- 
tions hold  their  powers  not  merely  in  trust 
for  the  pecuniary  profit  of  their  stockholders, 
but  also  in  trust  for  the  public  weal.  The 
impress  for  public  good  is  stamped  upon 
their  very  being,  and  it  becomes  a  duty, 
which  though  not  prescribed  in  express  lan- 
guage of  the  law,  is  to  be  implied  from  the 
nature  of  every  power  conferred.  When, 
therefore,  it  appears  that  such  a  corporation, 
unmindful  of  this  plain  duty,  acts  prejudi- 
cially to  the  public,  in  order  to  make  undue 
gains  and  profits  for  its  stockholders,  it  uses 
its  powers  in  a  manner  not  contemplated  by 
the  law  which  confers  them.  The  use  be- 
comes abuse,  and  is  tantamount  to  excess  of 
power.  I  appreciate  the  strength  of  this 
argument,  but,  as  I  have  said,  I  do  not  need 
to  affirm  it  to  justify  my  conclusions,  and 
therefore  content  myself  with  the  mere  state- 
ment of  it. 

Anticipating  that  I  may  hold  that  the  Act 
of  1880  is  constitutional,  and  that  it  gives 
power  to  the  Central  Railroad  Company  to 
lease  its  road  and  franchises,  the  attorney- 

f general  further  urges :  i?Vr«t,  that  the  lease 
n  question  is  in  reality  made  to  a  foreign 
corporation ;  and  tecond^  that  such  a  lease  is 
forbidden  bv  the  statute  approved  May  2, 
1885,  entitled  "  An  Act  Respecting  the  lieas- 
ing  of  Railroads,"  except  under  conditions 
which  do  not  exist.  I  agree  with  him  in 
both  these  propositions.  Equity  looks  at 
the  substance,  not  merely  the  outward  form. 
The  transaction  of  the  12th  of  January.  1892, 
between  the  three  defendants  consists,  in 
form,  of  a  lease  between  two  of  them,  and 
a  guaranty  of  that  lease,  coupled  with  a 
traffic  agreement,  to  which  all  three  of  them 
are  parties.  Such  is  the  form.  But  when 
the  fact  that  a  law  which,  in  its  terms,  pro- 
hibits a  lease  to  a  foreign  corporation  with- 
out legislative  sanction,  is  contemplated,  >.nd 
regarof  is  had  to  the  characters  and  relations 
of  the  contracting  parties,  and  to  the  terms 
of  the  instruments  they  have  entered  into, 
and  the  simultaneous  execution  of  these  in- 
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straments,  a  substantial  status  differing  from 
the  form,  is  disclosed.  The  statute  forbade 
a  lease  to  the  Philadelphia  &  Reading  Rail- 
road Company,  a  foreign  corporation,  until 
a  law  should  be  enacted  which  would  ap- 
prove such  a  lease,  but  it  did  not  prohibit 
a  lease  to  a  domestic  corporation.  The 
Philadelphia  &  Reading  Railroad  Company, 
through  its  officers  and  servants,  had  pro- 
moted~the  organization  of  the  Port  Reading 
Railroad  Company  under  the  General  Rail- 
road Law  of  this  state  for  the  purpose  of 
building  and  operating  a  short  railway  in 
connection  with  its  system.  The  capital  of 
that  company  is  $2,000,000.  The  road  is 
only  twenty  miles  long.  When  the  lease 
was  made  it  was  but  partially  constructed. 
Upon  such  assets  as  it  then  haid  there  existed 
a  mortgage  for  $1,500,000,  an  amount  prob- 
ably in  excess  of  the  value  of  those  assets. 
No  one  can  for  a  moment  believe  that  the 
Ceitral  Railroad  Company  of  New  Jersey 
would  commit  its  extensive  railroad,  with 
its  depots,  stations,  terminals,  rolling;  stock, 
ferries,  and  forty  auxiliary  roads,  in  all  rep* 
resenting  assets  valued  at  nearly  $70,000, 000, 
to  the  keeping  of  so  irresponsible  a  lessee, 
and  depend  upon  it  alone  for  the  security  of 
that  property  and  the  payment  of  a  rental 
which  for  a  single  year  will  exceed  the  value 
of  the  lessee's  entire  property.  The  mere 
statement  of  such  a  proposition  exhibits  a 
business  absurdity.  The  lessee  was  not  only 
irresponsible  under  such  a  trust,  but  was 
not  in  position  to  afford  the  Central  Rail- 
road even  a  temporary  benefit  from  alliance 
with  it.  Without  the  sustaining  arm  of  the 
Philadelphia  &  Reading  Company,  a  lease 
to  it  would  not  have  been  thought  of.  The 
recitals  of  the  guaranty  admit  this  absurdity 
by  representing  that  the  Central  Railroad 
Company  would  not  lease  until  the  Phila- 
delphia &  Reading  Company,  entering  into 
the  same  transaction,  ana  as  a  party  thereto, 
executed  the  paper  called  the  "guaranty." 
That  paper  expressly  embodied  the  lease, 
and  boimd  the  Philadelphia  &  Reading  Rail- 
road Company  to  the  virtual  execution  of  it. 
The  "lease,"  so  called,  with  the  Port  Read- 
ing Company,  was  a  mere  form.  The  guar- 
anty was  the' really  operative  and  important 
paper.  Without  it  the  Central  Railroad 
would  not  be  assured  of  its  rental  and  the 
traffic  that  was  necessary  to  make  the  pro- 
posed alliance  profitable,  for  the  Port  Read- 
ing Railroad  Company,  as  a  distinct  entity, 
was  irresponsible,  and  without  power  to  as- 
sure traffic.  But,  more  than  this,  the  Port 
Reading  Railroad  Company  is,  for  all  sub- 
stantial purposes,  the  Philadelphia  <&  Read- 
ing Railroad  Company.  It  is  confesse<ily 
owned  by  individuals  who  represent  and  serve 
the  Philadelphia  &  Reading.  Its  capital 
stock,  save  a  few  shares,  has  gone,  or  is  to  go, 
to  a  construction  company  which  unquestiua- 
ably  belongs  to  the  same  interest.  The  con- 
struction company  is  officered  by  the  serv- 
ants of  the  Philadelphia  &  Reading  Railroad 
Company.  It  has  commenced  work  with  an 
insignificant  paid  capital, — $2,000, — and  it 
had  confes.sedly  drawn  moneys  from  the 
Philadelphia  &  Reading  Railroad  to  enable 
it  to  build    the   Port  Reading  road.     The 
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basiness  ofBces  of  both  the  Port  Beading  Rail- 
road and  the  Port  Reading  Construction  Com- 
pany are  identical  with  the  principal  office 
of  the  Philadelphia  &  Reaaing    Railroad 
Company.    A  glance  at  the  execution  of  the 
guaranty  exhibits  that  the  same  individuals 
are  president  and  secretary  of  both  the  Port 
Reading  Railroad  Company  and  the  Phila- 
delphia &  Reading  Railroad  Company.    By 
official  reports,  stockholders  of  the  Philadel- 
phia &  Rieading  Railroad  Company  are  in- 
formed that  tl:^  Port  Reading  Railroad  is 
** their*  road,  and,  in  substance,  that  it  is  ex- 
pected to  earn  an  adequate  return  for  ^  their" 
ioTestment  in  it.     In  the  face  of  such  a  sit- 
uation it  is  idle  to  say  that  the  Port  Reading 
Railroad  Company  is  not  in  all  things,  save 
in  its  intangible  and  unsubstantial  corporate 
entity,  the  Philadelphia  &  Reading  Railroad 
Company.    It  is  only  necessary  to  state  these 
particulars  to  satisfy  the  mind  of  the  justice 
of  this  conclusion.     "The  statement,"  says 
Mr.  Morawetz  in  his  work  on  Corporations, 
(seniion  237,)  "that  a  corporation  is  an  arti- 
ficial  entity,    apart  from   its  members,   is 
merely  a  description,  in  figurative  language, 
of  a  corporation  viewed  as  a  collective  body. 
A  corporation   is  really  an  association   of 
persons,  and  no  judicial  dictum  or  legisla- 
tive enactment  can  alter  this  fact."    "It  is  a 
certain  rule,"  said  Lard  Mansfield  in  Johnson 
V.  Smith,  2  Burr.  962,  "that  a  fiction  of  law 
shall  never  be  contradicted  so  as  to  defeat 
the  end  for  which  it  was  invented,   but  for 
every  other  purpose  it  may  be  contradicted. " 
It  follows  from  the  conclusion  reached  that 
the  intervention  of  the  Port  Reading  Com- 
pany as  nominal  lessee  is  but  a  device  to 
disguise  the  real  nature  of  the  transaction. 
It  is  demonstrated  as  clearly  as  words  could 
state  it  that  the  object  of  the  transaction  was 
to  place  the  Central   Railroad  within  the 
Philadelphia  &  Reading  Railroad  system. 
The  Central's  reliance    was  not  upon    the 
fiDTiall,  unfinished  road,  with  a  comparatively 
petty  capital,  and  little  or  no  valuable  assets, 
but  upon  the  Philadelphia  &  Reading  Rail- 
road Company,  that  estimated  its  assets  at 
1200,000,000.     It  is  sticking  in  the  bark  to 
say  that  in  this  transaction  the  Philadelphia 
A  Reading  Railroad  Company   is  not   the 
real  leasee,  and  that  the  guaranty  executed 
bv  it  is  not  the  real  lease.     The  misnomer 
of  papers,  and  the  use  of  a  nominal  lessee, 
does  not  change  the  substance  of  the  transac- 
tion  with    which    this   court    deals.     The 
situation  here  may  be  summed  up  in  the 
words  of  Viee  CfiajiceUor  Eindersley  in  Atty- 
Gtn,  V.  Oreat  Nortliem  R.  Go.  1  Drew.    & 
8.  157,  6  Jur.  N.  8.  1006,  29  L.  J.  Ch.  7M. 
"A  more  flimsy  device,  when  the  particulars 
are  once  known,  it  is  impossible  to  imagine. 
It  may  succeed  for  a  time  in  bafiSing  persons 
who  may  have  an  interest  in  preventing  its 
being  done  and  has  succeeded ;  but  it  was  a 
mere  crafty  contrivance  to  evade  the  requisi- 
XIgq  of  the  law  on  the  subject  of  joint-stock 
companies. "    It  must  not  be  thought  that 
courts  are  powerless  to  strip  off  disguises  to 
thwart  the  purposes  of  the  law.     Whenever 
such  disguises  in  fact  appear,  they  can  read- 
ily be  disrobed.    The  difiiculty  is  m  showing 
tlMe  disguises,  not  in  penetrating  them  when 
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they  appear.  Atty-  Oen.  v.  GfrecU  Noriham  B, 
Co.  9upra;  Pennsylvania  R,  Co,  ▼.  Oom, 
(Pa.)  4  Cent.  Rep.  495;  People  v.  Chicago 
Qas  Trust  Co,  180  111.  268,  8  L.  R.  A.  497; 
People  V.  North  River  Sugar  Ref.  Co,  121  N. 
Y.  682,  9  L.  R.  A.  88 ;  State  v.  Standard  OU 
a?.  (Ohio,)  15  L.  R.  A.  145. 

Now,  what  is  the  effect  of  the  Act  of  1885? 
It  consists  of  three  sections.  The  first  forbids 
any  railroad  corporation  to  lease  its  road  or 
franchises  to  any  foreign  corporation,  or  to 
unite,  consolidate  or  merge  its  stock,  prop- 
erty, franchises  or  road  with  those  of  a  for- 
eign corporation,  until  the  consent  of  the 
Legislature  of  this  state  thereto  shall  have 
been  obtained.  The  second  prescribes  how 
that  consent  of  the  Legislature  shall  be  ob- 
tained. The  language  is :  "It  shall  submit 
a  draft  of  the  proposed  lease  ...  to 
the  Legislature  of  this  state,  for  its  consid- 
eration, and  no  such  lease  .  .  .  shall  be 
of  any  effect  whatever  until  the  same  shall 
have  been  approved  by  an  Act  of  the  Legis- 
lature passed  for  that  purpose,  nor  until  the 
corporation  or  corporations,  person  or  per- 
sons, parties  to  such  lease  .  .  .  shall 
first,  and  as  a  condition  pre<^ent  to  the 
same,  file  in  the  office  of  the  secretary  of 
state  an  agreement,  to  be  approved  by  the 
governor  and  attorney- general,  surrendering 
to  the  state  all  rights  or  exemption  from 
taxation, "  etc.  The  third  section  repeals  in- 
consistent legislation.  In  short,  the  effect 
of  the  Act  is  to  withdraw  the  power  to 
lease,  given  by  the  Statute  of  1880,  so  far 
as  a  lease  to  a  foreign  corporation  is  con- 
cerned. The  defendants  attack  this  Act  by 
claiming  that  it  contravenes  two  require- 
ments of  the  Constitution,  contained  in  para- 
graph 11,  §  7.  art.  4,  one  of  which  is  that 
tiie  Legislature  shall  not  pass  any  private  or 
special  law  "granting  to  any  corporation, 
association,  or  individual  any  exclusive 
privilege,  immunity,  or  franchise  what- 
ever ;"  and  the  other  of  which  is  that  "  the 
Legislature  shall  pass  no  special  Act  confer- 
ring corporate  powers. "  -Their  argument  is 
that  the  proposed  lease  is  to  be  without 
validity  until  it  shall  be  approved  by  an  Act 
of  the  Legislature  passed  for  that  purpose, 
and  that,  as  any  lease,  to  be  approved,  will 
be  replete  with  conditions,  covenants,  and 
terms,  which  in  their  very  nature  are  spe- 
cial, and  inapplicable  to  any  person,  natural 
or  artificial,  other  than  the  contracting  par- 
ties therein,  and  that  any,  even  a  {reneral, 
act  ratifying  it  must  confer  a  particularly 
limited  power  and  to  some  extent  exclusive 
privilege,  upon  the  corporate  parties  to  the 
lease.  If  tins  argument  should  be  applied 
to  a  law  specially  passed  to  sanction  a  partic- 
ular lease,  it  might  be  regarded  as  sound, 
but  as  no  such  law  has  been  passed,  it  is 
obvious  that  its  validity  cannot  be  discussed 
or  determined.  The  law  now  considered  is 
the  Act  of  1885.  That  Act  does  not  confer 
either  a  power  or  a  privilege.  Its  object  is 
to  restrict  or  condition  the  exercise  of  an  ex- 
isting power.  The  objection  urged,  then, 
properly  should  be  that  the  Law  of  1885  can- 
not constitutionally  be  put  in  force  accord- 
ing to  the  legislative  intent,  and  to  sustain 
that  objection  it  must  appear  that  an  attempt 
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to  act  under  the  law  will  of  necessity  induco  I  sponsibility,  and  to  whom,  therefore,  it  has 


legislation  that  will  be  unconstitutional, 
and  therefore  void ;  and  the  argument  will 
be  that,  as  for  that  reason  no  action  under 
the  law  can  be  successfulp  the  law  is  incapa- 
ble of  being  performed,  and  therefore  binds 
not.  It  is  to  be  observed,  however,  that  the 
reference  to  a  subsequent  Legislature  is 
couched  in  terms  that  manifestly  contem- 
plate a  lawful  exercise  of  the  lawmaking 
power.  The  action  is  to  be  by  "an  Act 
passed  for  that  purpose.  ^  The  statute  at- 
tacked, then,  contemplates  a  law  to  be  subse- 
quently made  by  a  power  equal  to  that  from 
which  it  sprang.  It  cannot  dictate  the  terms 
of  such  subsequent  law.  When  it  prescribed 
that  action  should  be  by  law,  it  surrendered 
power  over  the  action.  I  must  assume  that 
the  statute  questioned  was  enacted  in  the 
light  of  this  fundamental  principle,  for  the 
lawmakers  are  entitled  to  every  presumption 
in  favor  of  their  knowledge  and  wisdom. 
Cooley,  Const.  Lim.  219.  Viewed  in  this 
light,  the  legislative  purpose  appears  to  have 
been,  not  to  inaugurate  a  permanently  pro- 
hibitory policv  concerning  leases  to  foreign 
corporations,  but  to  forbid  them,  until  they 
should  have  legislative  sanction.  Having 
no  power  over  subsequent  legislation,  the 
law  could  not  prescribe  that  that  sanction 
shall  be  given  in  special  terms,  nor  does  it 
intend  to  so  prescribe.  Its  purpose  is  to  lead 
the  proceeding  for  sanction  to  a  point  where 
its  power  must  cease,  and  there  surrender 
it.  It  in  effect  prescrities  that  railroad 
corporations  of  this  state  shall  not  lease  to 
foreign  corporations  without  the  sanction  of 
law,  to  be  hereafter  enacted ;  that  it  is  not 
the  policy  of  the  law  to  permanently  prohibit 
such  a  lease ;  but  it  does  now  prohibit  it, 
and  will  prohibit  it  until  hereafter  a  law 
to  be  enacted  shall  permit  it ;  until  a  future 
law  shall,  in  the  light  of  the  terms desircKl, 

Prescribe  terms  under  which  it  may  be  made, 
'hat  such  uncontrolled  future  law  need  not 
be  special  is  too  plainly  apparent  to  require 
discussion.  The  Law  of  1885,  then,  is  con- 
stitutional and  is  applicable  to  the  lease  now 
questioned;  and  it  follows  that  the  lease 
was  made  not  only  without  legal  sanction, 
but  in  defiance  of  an  expressly  prohibitory 
statute. 

The  next  inquiry  is  whether  the  attorney- 
general  may  invoke  the  power  of  this  court 
to  restrain  f  urtlier  operations  under  and  in 
pursuance  of  the  lease.  It  is  well  settled 
that,  where  a  corporate  excess  of  power  tends 
to  the  public  injury,  or  to  defeat  public 
policy,  it  may  be  restrained  in  equity  at  his 
suit.  In  Atty-Oen,  v.  Ddavoare  db  B.  B.  B. 
Co,y  27  N.  J.  Eq.  681,  683,  in  pronouncing 
the  opinion  of  tne  court  of  errors  and  ap- 
peals, Mr,  Justice  Dixon  said :  ^  In  equity, 
as  in  the  law  court,  the  attorney-general  has 
the  ri^ht,  in  cases  where  the  property  of  the 
sovereign  or  the  interests  of  the  public  are 
directly  concerned,  to  institute  suit  by  what 
may  be  called  'civil  information, '  for  their 
protection.  The  state  is  not  left  without 
redress  in  its  own  courts,  because  no  private 
citizen  chooses  to  encounter  the  difticulty  of 
defending  it,  but  has  appointed  this  high 
public  officerp  on  whom  it  has  cast  the  re- 
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given  the  right  of  appearing  in  its  behalf, 
and  invoking  the  juagment  of  the  court  on 
such  questions  of  public  moment"  Prof. 
Pomeroy,  in  section  1098  of  his  work  on 
Eouity  Jurisprudence,  states  the  rule  in 
this  language :  **  When  the  managing  body 
are  doing,  or  are  about  to  do,  an  vXtra  wret 
act  of  such  a  nature  as  to  produce  public 
mischief,  the  attorney- general,  as  the  repre- 
sentative of  the  publ  ic  and  of  the  government^ 
may  maintain  an  equitable  suit  for  prevent- 
ive relief."  It  appears  that  the  attorney - 
general  has  the  election  in  his  discretion 
whether,  in  case  of  excess  of  corporate  pow- 
ers, he  will  proceed  at  law  to  forfeit  the 
charter  and  franchises,  or  apply  in  equity 
for  a  restraint  of  the  excess.  Both  tribunals 
are  open  to  him.  The  right  of  appeal  to 
equity  does  not  depend  upon  the  inadequacy 
of  the  legal  remedy.  This  subject  is  stated 
by  Chief  Justice  Hyan  in  Atty-  Gen,  v.  Chi- 
cago d  N.  W.  i?.  &..  85  Wis.  524,  in  this 
way :  **  The  equitable  jurisdiction  precludes 
the  objection  that  there  is  an  adcqiuite  remedy 
at  law.  It  admits  the  remedy  at  law,  but 
administeis  its  own  remedy  in  preference, 
when  the  state  seeks  it  in  preference.  It 
seems  to  proceed  on  the  presumption  that 
it  may  better  serve  the  public  interest  to 
restra'in  a  corporation  than  to  punish  it  by 
penal  remedies,  or  to  forfeit  its  charter ;  and 
that,  in  that  view,  the  proper  officers  of  the 
state  should  have  an  election  of  remedies. 
And  we  may  as  well  say  in  this  connection 
that  the  jurisdiction  to  entertain  these  in- 
formations is  wholly  independent  of  an  ad- 
equate remedy  at  law ;  and  that,  were  that 
otherwise,  we  could  not  consider  the  informa- 
tions in  the  nature  of  a  quo  warranto,  pending 
in  ttfis  court  against  these  defendants,  as  an 
adequate  remedy  at  law,  which  could  be  a 
substitute  for  or  bar  to  the  injunctions  aakod. 
Judgments  of  ouster  on  those  informations 
might  not  only  be  of  far  more  grave  con- 
sequence to  the  defendants,  but,  might  be 
far  less  beneficial  to  the  state,  and  less  accord- 
ant with  its  policy,  and  altogether  less  equi- 
table and  proper  than  the  injunction  sought 
to  restrain  the  defendants  from  doinf;  wnat 
is  alleged  to  work  a  fortitude  of  their  char- 
ters." 

There  has  been  some  disagreement  amone 
the  cases  as  to  whether  an  injunction  will 
issue  at  the  instance  of  the  attorney-general 
to  restrain  every  excess  of  corporate  power, 
or  whether,  before  it  issues,  actual  threatened 
injury  must  be  manifest.  The  argument 
which  sustains  the  first  class  of  cases  is  that 
every  excess  of  corporate  power  violates  the 
contract  with  government,  and  thereby  in- 
vades public  and  governmental  rights.  The 
law  deems  suc^  invasion  to  be  a  public  in- 
jury. An  apt  illustration  is  to  be  found  in 
the  case  of  Thomas  v.  West  Jersey  B,  Co. ,  101 
U.  S.  71,  25  L.  ed.  950,  where  there  was  an 
unauthorized  lease  of  a  railroad.  The  su- 
preme court  of  the  United  States  there  held 
that  the  franchises  and  powers  granted  to  a 
railway  company  are  designed  to  be  exer- 
cised by  it  for  the  public  good,  and  this  pur- 
pose enters  into  the  consideration  for  the 
grant.     Any  contract,   therefore,   by   which 
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the  oofporation  disubles  itself  to  perform 
those  duties  to  the  public,  or  attempts  to 
absolve  itself  from  their  obligation,  without 
the  consent  of  the  state,  is  a  violation  of  its 
contract  with  the  state,  and  tends  to  the 
public  injury.  The  argument  to  sustain  the 
other  class  or  cases  is  that  a  court  of  equity 
should  not  move  upon  a  mere  legal  in- 
tendment, but  should  be  satisfied  of  a  real, 
substantial  public  injury,  which  demands 
the  writ  of  injunction  in  the  due  protection 
of  the  public.  In  the  use  at  least  of  a  pre- 
liminary injunction,  the  latter  class  of  cases 
appears  to  be  the  better  founded  in  fitness  and 
reason ;  for  if  there  be  no  present  emergency 
to  be  met,  why  may  not  the  injunction  be 
reserved  until  final  hearing?  The  authorities 
upon  this  subject  are  numerous.  The  follow- 
ing, araon^  them,  appear  to  me  to  best  ex- 
hibit the  contrariety^  of  opinion  that  I  have 
stated :  Green's  Brice's  Ultra  Vires,  3d  ed. 
708;  Atty-Qen.  v.  Schrewtibury  Bridge  Co. 
L.  R.  21  Ch.  Div.  752;  Attv-Gen.  v.  Cock- 
ermauth  Local  Board,  L.  R.  18  Eq.  172  lAUy- 
Oen,  V.  Great  Eaetem  R.  Go.  L.  R.  11  Ch. 
Div.  449;  AUy-Genr.  Great  Northern  R.  Co, 
1  Drew.  &  8.  154,  6  Jur.  N.  8.  1006 ;  Atty- 
Gen.  V.  Cfiieaao  &  N,  W.  R.  Co.  85  Wis.  525. 
The  last-cited  case  collects  almost  all  the 
authorities  upon  this  subject. 

But  the  exhibition  of  the  tendency  of  the 
lease  in  question  to  public  injury  does  not 
rest  alone  upon  mere  legal  intendment ;  and 
I  may  here  apply  the  rule,  with  the  limita- 
tion incorporated  in  it,  that  the  tendency  to 
public  injury  must  in  fact  appear.  There 
are  peculiar  features  in  the  transaction  now 
considered  that  evince  a  public  danger  much 
more  serious  than  appears  in  the  mere  trans- 
fer of  corporate  duties  to  performanjce  by  a 
foreign  corporation.  The  real  lessor  and 
lessee  here  are  extensive  producers  and  car- 
riers of  anthracite  coal.  They  constitute  two 
of  the  six  great  anthracite  coal  carriers  from 
the  coal  regions  of  Pennsylvania  to  this  and 
adjoining  states.  It  is  disclosed  that  the 
real  lessee  has  secured  a  lease  of  the  Lehigh 
Valley  Railroad  Company,  and  that  thereby, 
and  by  the  lease  in  question,  it  controls  three 
of  the  six  great  coal  carriers  referred  to ;  and 
also  that  the  alliance  thus  formed  now  con- 
trols, through  the  instrumentality  of  coal 
companies,  the  capital  stock  of  which  these 
combined  carriers  own,  more  than  one  half 
of  all  the  anthracite  coal  fields  in  Pennsyl- 
vania. Moreover,  as  an  indication  of  the 
tendency  of  the  combination,  the  attomey- 
eeneral  presents  a  report  by  the  lessor  de- 
fendant to  its  stockholders,  m  which  it  con- 
gratulates them  upon  an  alliance  which,  with 
the  co-operation  of  other  large  coal  producing 
companies,  will  insure  them  **  greater  uni- 
formity in  prices  of  coal,"  and  the  "avoid- 
ance of  needless  and  expensive  competition 
between  producers. "  He  ureses  that,  in  sub- 
stance, this  report  declares  the  reaching  out 
to  a  monopoly  which  will  work  inestimable 
disaster  to  the  people  of  this  state.  And  as 
a  further  evidence  that  monopoly  is  in  view, 
he  points  also  to  an  admission  by  the  presi- 
dent of  the  Philadelphia  <&  Reading  Rail- 
road Company  that  the  lease  complained  of 
will  possibly  facilitate  the  co-operation  of 
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other  coal  producers,  and,  in  Itself,  undoubt- 
edly affect  prices  of  coal  in  some  localities. 
The  proofs  show  that  there  are  localities  in 
this  state  which  formerly  had  the  advantage 
of  competition  between  these  allied  roacEi, 
but  now  are  subject  to  the  monopoly  which 
this  lease  chords.  It  is  true,  co-operation 
of  the  remaining  coal  roads,  which  is  nec- 
essary to  a  complete  monopoly,  has  not  yet 
been  secured.  Bv  this  lease  only  one  com- 
petitor is  silencea,  and  only  a  little  more 
than  one  half  of  the  entire  coal  region  is  con- 
trolled. It  is  only  the  second  step  in  the . 
direction  of  monopoly,  the  first  being  the 
lease  of  the  Lehigh  Valley  Railroad.  It  ia 
to  be  remembered,  however,  that  the  attor- 
ney-general may  have  his  injunction  when 
the  ultra  vires  act  tends,  or  is  of  a  nature, 
to  produce  public  injury.  He  is  not  reouired 
to  wait  until  all  the  monopoly  possible  ia 
created,  or  until  all  the  injury  possible  is 
in  process  of  infliction.  The  present  situ- 
ation may  be  justly  regarded  as  Vice  Chari' 
cellar  Eindersfey  considered  that  which  was 
presented  to  him  in  Atty-Gen.  v.  Great  North/' 
ern  R.  Co.-  supra,  where  the  lUtra  vires  act 
was  the  mere  dealing  in  coal  by  a  railway 
company.  He  comments  upon  it  as  follows : 
**  Mr.  Rolt  argued  well ;  but  there  is  no  danger 
of  monopoly,  because,  even  if  you  were  to 
suppose  that  this  company  sot  the  entire  com- 
mand of  all  the  coal  which  comes  down  that 
line  from  the  inland  districts  and  the  north- 
ern part  of  England,  that  is  not  monopoly. 
There  is  all  the  coal  that  comes  from  the 
northwestern  district  the  Lancashire  district 
and  all  the  coal  from  the  Welsh  district,  Bris- 
tol coal  and  so  on ;  and  there  is  no  monopoly. 
Bui  follow  that  out,  and  suppose  this  com- 
pany has  got  the  command  oi  all  the  coal  on 
its  line,  and  from  that  part  of  the  country 
from  which  it  starts,  and  suppose  that  the 
London  &  Northwestern  has  got  the  control 
of  all  the  Lancashire  and  northwestern  coal 
country,  and  suppose  the  Great  Western  has 
got  the  command  to  all  the  Welsh  and  Bristol 
coal  fields,  you  have  got  then  the  whole  trafiic 
in  coal  which  is  to  supply  the  metropolis  and 
the  country  in  the  hanas  of  three  companies. 
Are  not  the  interests  of  the  public  most  deeply 
concerned  in  preventing  that?  Is  it  not  ob- 
vious that  the  interests  of  the  public  must 
suffer  if  that  state  of  things  is  allowed  to 
arise?  And  yet  what  this  company  is  doing 
may  just  as  well  be  done  by  each  of  the  other 
companies  I  have  mentioned  ;  and  the  result 
would  be,  in  effect,  not  a  monopoly  of  one 
company,  but  a  monopoly  of  three,  or  four, 
or  five  companies,  and>  monopoly  most  prej- 
udicial." 

But  the  answers  deny  that  either  the  Phil- 
adelphia &  Reading  Company  or  the  Cen- 
tral Company  own  any  coal  lands,  or  pro- 
duce or  aeal  in  coal.  That  is  true,  but  at 
the  same  time  it  is  admitted  that  the  Phila- 
delphia &  Reading  Company  owns  a  major- 
ity of  the  capital  stock  of  the  Reading  Coal 
<&  Iron  Company,  and  that  the  Central  Com- 
pany owns  the  majority  of  the  capital  stock 
in  the  Lehigh  &  Wilkesbarre  Coal  Company, 
and  that  these  two  coal  companies  own  or 
possess  the  coal  land  referred  to  as  belong- 
ing to  their  owners.    What  is  this  but  dis- 
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guifle  and  eyasiont  Whatever  may  be  the 
nominal  ownership  or  the  legal  title*  for 
the  substantial  purposes  of  the  injury  appre- 
hended and  the  attorney -general*  s  complaint 
the  railroad  companies  stand  as  the  owners 
of  the  coal  lands  in  this  court.  That  the 
fiction  which  excuses  the  denials  of  the  an- 
swers is  mere  form  is  emphasized  by  the 
language  of  the  president  of  the  Philadelphia 
&  Beading  Company  when,  in  one  of  his  re- 
ports to  its  stockholders,  he  speaks  of  com- 
petitors, and  adds :  **  Who^  with  yourselves, 
are  engaged  in  producing  a  commodity  far 
in  excess  of  the  demand  of  the  markets ;  but 
the  proportion  of  business  allotted  to  this 
company  in  years  past,  when  its  financial 
straits  and  lack  of  facilities  did  not  permit 
it  to  mine  and  distribute  its  proportion  of 
the  increased  tonnage,"  etc.,  and  when  he 
refers  to  the  Port  Reading  Railway  as  sup- 
plying the  means  of  putting  the  product  of 
"your  mines**  upon  the  market;  and  when 
he  reports  to  the  same  stockholders  in  this 
language:  **It  will  not  do  to  expect  im- 
mediate returns  for  'yoiir  larjre  holdings  of 
unproductive  coal  lands.'  These,  in  good 
time,  will  reach  a  value  equal  to  the  entire 
capital  debt  of  your  company.  But  what 
is  needed  now  is  the  practical  development 
of  so  much  of  these  lands  as  are  neeoed  to 
■upply  the  demand  for  anthracite  coal.** 
And  also  by  the  report  of  the  president  of 
the  Central  Railroad  Company  to  its  stock- 
holders, to  which  I  have  already  referred, 
in  which  he  says :  "  It  is  fair  to  expect,  as 
the  further  results  of  this  alliance,  with 
the  co-operation  of  other  larse  coal -producing 
companies,  greater  uniformity  in  the  price  (3 
coal,**  etc.      So,  also,  the  testimony  of  the 

S resident  of  the  Philadelphia  &  Reading 
ompany  abounds  in  admissions  of  railroad 
ownership  of  the  coal  lands.  The  answers 
are  literally  true,  but  their  denials  in  this 
respect,  without  explanation,  and  in  the  face 
of  the  facts  adverted  to,  savor  of  an  evasion 
which  disentitles  them  to  that  force  which 
is  usually  accorded  to  the  denials  of  respon- 
sive answers  upon  such  a  preliminary  hear- 
ing as  this.  Here,  then,  we  have  great  coal 
dealers,  complaining  that  they  are  not  suffi- 
ciently paid  for  the  pioduce  of  tiieir  mines, 
combining,  so  that  already  they  control  more 
than  one  half  of  the  coal  fields  upon  which 
this  state  depends  for  fuel,  and  looking  to 
the  co-operation  of  tJie  remaining  anthracite 
coal  producers  to  effect  a  change  in  the  price 
of  their  output,  so  that  they  may  have  more 
satisfactory  returns  from  tneir  investment. 
To  say  that  these  conditions  do  not  tend  to 
a  disastrous  monopoly  in  coal  would  be  an 
insult  to  intelligence.  It  is  possible  that 
such  a  monopoly  may  be  usea,  as  the  de- 
fendants suggest,  to  introduce  economies, 
and  cheapen  coal ;  but  it  does  violence  to 
our  knowledge  of  human  nature  to  expect 
such  a  result.     Upon  such  a  possibility  I 

Suote  again  the  language  of  Vtee  ChaneeUor 
[indersley  in  the  Case  of  the  Great  Northern 
Bailicay  Co,  He  says :  **  It  is  said :  Well, 
but  according  to  the  statement  of  the  bill 
and  affidavits,  so  far  from  that  being  prei- 
nJicial  to  the  public,  it  is  most  beneficial. 
For  see  what  is  the  result;   coal  is  made 
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cheaper.  Yes,  coal  Is  made  cheaper  tempor- 
arily ;  but  are  we  to  suppose  that'  this  com- 
pany, or  any  company, — ^for  I  confess  I  havo 
no  faith  in  the  morality  of  any  joint-stock 
company, — ^that  this  company,  or  any  other 
company, — especially  this  company,  which 
has  contrived  such  a  cunning  device  to  con- 
ceal its  proceedings, — will  merely  consider 
the  interests  of  the  public,  and  supply  the 
public  with  cheap  coal?  What  is  the  ob- 
ject of  a  joint-stock  company?  To  make  as 
much  money  as  possible  to  divide  among 
shareholders.  The  result,  if  this  proceeding 
goes  on,  with  this  company  and  other  cuiu- 
panies,  must  be  most  grievously  to  the  det- 
rimen*  of  the  public."  Treating  this  same 
suggestion,  in  State  v.  Standard  OH  Co, 
(Ohio),  15  L.  R.  A.  145,  Judge  Minshall 
says :  ^It  may  be  true  that  it  has  improved 
the  quality  and  cheapened  the  cost  of  petro- 
leum and  Its  products  to  the  consumer.  But 
such  is  not  one  of  the  usual  or  general  re- 
sults of  a  monopoly ;  and  it  is  the  policy 
of  the  law  to  regard  not  what  may,  but  what 
usually  happens.  Bxperience  shows  that  it 
is  not  wise  to  trust  human  cupidity  where 
it  has  the  opportunity  to  aggrandize  itself 
at  the  expense  of  others.  The  claim  of  hav- 
ing cheapened  the  price  to  the  consumer  is 
the  usual  pretext  on  which  monopolies  of 
this  kind  are  defended,  and  is  well  an- 
swered in  Bichardeon  v.  Buhl,  77  Mich.  632, 
6  L.  R.  A.  457.  After  commenting  on  the 
tendency  of  the  combination  known  as  the 
'Diamond  Match  Company'  to  prevent  fair 
competition  and  to  control  prices,  Champlin, 
t/.,  said:  'It  is  no  answer  to  say  that  this 
monopoly  has  in  fact  reduced  the  price  of 
friction  matches.  That  pnl  icy  may  have  been 
necessary  to  crush  competition.  The  fact 
exists  that  it  rests  in  the  discretion  of  this 
company,  at  any  time,  to  raise  the  price  to 
an  exorbitant  degree. '  **  The  commodity 
in  which  these  companies  deal  is  a  neces- 
sary of  life  in  this  state.  It  is  the  princi- 
pal fuel  of  its  homes  and  factories.  The 
sliffhtest  increase  in  its  price  is  felt  by  a 
population  of  hundreds  of  thousands  of 
persons,  for  their  necessity  compels  them 
to  pay  that  increase.  If  once  a  complete 
monopoly  be  established  by  the  destruction 
of  competition,  whether  that  be  through  lease 
or  by  co-operation,  the  promoters  oi  it  and 
sharers  in  it  may  have  whatever  price  their 
cupidity  suggests.  The  disaster  which  will 
follow  cannot  be  measured.  It  will  per- 
meate the  entire  community, — furnaces,  for- 
ges, factories,  and  homes, — leaving  in  its 
trail  murmurs  of  discontent  with  a  govern- 
ment which  will  tolerate  it,  and  all  the  other 
evil  effects  of  oppression.  Enough  has  been 
said  to  exhibit  that  the  vUra  vires  act  com- 
plained of  portends  the  greatest  danger  to 
the  public  welfare,  and  that  the  case  is 
clearly  one  in  which  the  attorney- general 
may  and  should  ask  the  assistance  of  this 
court. 

My  conclusions  upon  the  points  stated  pre- 
clude the  necessity  of  my  passing  upon  many 
other  matters  that  were  discuss^  at  the 
argument.  Among  them  is  the  question 
whether  the  Central  Company  has  power  to 
lease   its  forty  and  more  auxiliary  roads^ 
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many  of  wbich  it  holds  hj  lease  or  the 
ownership  of  the  majority  of  stock ;  and  also 
the  very  important  question  as  to  tiie  power 
of  the  Central  Company,  under  its  charter 
and  subsequent  legislation,  to  invest  its 
capital  in  coal  lands,  or  in  the  stock  of  a 
coal  company;  also  questions  presented  in 
a  wider  discussion  of  the  subjects  of  monop- 
olies, competition,  and  restraint  of  trade  than 
it  has  been  necessary  for  me  to  venture 
upon.  Perhaps  the  prayer  of  the  informa- 
tion and  the  motion  for  injunction  thereon 
would  now  Justify  an  entrance  upon  the 
discussion  of  'these  latter  topics ;  but  as  I 
conceive  that  the  relief  I  have  concluded  to 
afford  at  this  time  is  all  that  the  public 
necessity  will  demand  until  all  the  proofs 
may  be  regularly  taken,  and  the  case  may  be 
finally  and  more  deliberately  heard,  I  refrain 
from  it. 

It  remains  only  to  define  the  bounds  of  the 
injunction  to  which  the  attomej-general  is 
now  entitled.  This  is  a  preliminary  appli- 
cation, heard  upon  information,  answers, 
and  ex  parte  proofs.  Its  object  is  to  do  no 
more  than  to  prevent  a  threatened,  irrepa- 
able  injunr  until  the  cause  can  be  finally 
heard,  and  it  should  go  no  further  in  dis- 
turbance of  the  ezistiiiff  situation  than  the 
effectual  prevention  of  the  injury  appre- 
hended will  admit.  But  the  danger  is  ser- 
ious. I  do  not  preceive  how  I  can  effect- 
ually prevent  it  in  any  other  way  than  by 
forbidding  all  operations  under  the  lease  and 
triparite  agreement,  and  also  the  performance 


of  the  covenants  that  those  Instruments  con- 
tain. To  merely  continue  the  stay  tliat  has 
been  granted,  and  leave  the  Philadelphia  & 
Reading  Railroad  Company  in  possession 
and  operation  of  the  property  and  iranchises 
of  the  Central  Company,  would  be  to  facil* 
itate  and  invite  infraction  of  the  order  al« 
ready  made.  The  devices  for  disguise  which 
have  appeared  in  this  case  as  attributable  to 
the  defendants  admonish  me  to  sever,  as  far 
as  possible,  the  connection  betweeen  them 
until  the  final  heailng.  I  will  therefore 
continue  the  present  injunction  to  final  hear- 
ing, adding  to  it,  however,  the  further  di- 
rection that  the  defendants,  and  each  of  them, 
their  officers  and  agents,  do  desist  and  re* 
frain  from  further  performing  and  carrying 
into  effect  the  lease  and  tripartite  agreement, 
and  that  the  Port  Reading  Kailroad  Company 
and  the  Philadelphia  &  Reading  Railroad 
Company  do  desist  and  refrain  from  contin- 
uinjs:  to  control  the  road,  property,  and  fran- 
chises of  the  Centr&l  Railroad  Company  of 
New  Jersey,  and  from  further  in  any  wise 
intermeddling  therewith ;  and  that  the  Cen- 
tral Railroad  Company  of  New  Jersey  do 
desist  and  refrain  from  permitting  the  Port 
Reading  Railroad  Company  or  the  Philadel- 
phia &  Reading  Railroad  Company  to  use, 
control,  or  operate  its  road,  property,  and 
franchises;  and  that  the  Central  Railroad 
Company  do  again  resume  control  of  all  its 
property  and  franchises,  and  performance 
of  all  its  corporate  duties. 


MAINE  SUPREME  JUDICIAL    COURT. 


Anthony  A.  LAFARIER 

V. 

GRAND  TRUNK  R.  CO. 


( Me.. 


.) 


A  state  statute  making  railroad  tiekets 
good  for  six  years  and  giving  the 
holder  of  one  tiie  right  to  stop  off  at  as 

many  stopping  places  as  he  pleases,  before  reaoh- 
iDg  faJs  destination,  cannot,  in  view  of  the  power 
of  GongresB  over  commerce,  be  applied  contrary 
to  their  terms  to  tickets  sold  beyond  the  limits  of 
the  state  and  entltilnfir  ^their  holders  to  paasage 
r  from  a  point  In  a  foreign  state  or  country  to  one 
In  the  state  which  enacted  the  statute. 

(Febroary  i.  1802.) 


"EXCEPTIONS  by  plaintiff  to  rulings  of  the 
■Ci  Supreme  Judicial  Court  for  Oxford  County 
made  during  the  trial  of  an  action  brought  to 
recover  damages  for  the  aUeged  wrongful 
ejection  of  plaintiff  from  defendant's  train, 
which  resulted  in  a  verdict  in  favor  of  defend- 
ant.    Oterruled. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  Ii.  Wright,  for  plaintiff: 


No  railroad  company  shall  limit  the  right  of 
a  ticket-holder  to  any  given  -train;  but  such 
ticket-holder  may  travel  on  any  train,  whether 
regular  or  express,  and  may  stop  at  any  of  the 
stations  along  the  line  of  the  road,  at  which 
such  train  stops;  and  such  ticket  shall  be  good 
for  a  passage  as  above  for  six  vears  from  the 
day  it  was  first  used;  providea,  that  railroad 
companies  may  sell  excursion,  return,  or  other 
special  tickets  at  less  than  the  regular  rates  of 
fare,  to  be  used  only  as  provided  on  the  ticket. 

Me.  Rev.  Stat.  chap.  61,  §44. 

Section  45  of  chap.  51,  Me.  Rev.  Stat,  pro- 
vides that  "any  ticket  or  check  given  in  ex- 
change  for  the  unused  portion  of  a  partially 
used  ticket,  continues  in  force  for  the  full 
term  of  the  ori&inal  ticket." 

This  statute  Is  obligatory  upon  this  defend- 
ant corporation;  "and  it  is  its  duty,  when  do* 
ing  business  in  this  state,  to  conform  to  it." 

Dryden  v.  Qrand  IHtnk  B.  Oo,  of  Canada^ 
60  Me.  519. 

While  the  law  of  Canada  where  the  ticket 
was  purchased,  in  the  absence  of  proof  is  sup- 
posed to  be  the  common  law,  as  determined  in 
Carpenter  v.  Grand  Trunk  B.Go.,  72  Me.  888, 
89  Am.  Rep.  840,  yet,  when  the  plaintiff  got 
within  the  territorial  limits  of  this  state,  he 


Kon.— For  rwiUe  on  the  power  of  states  to  make 
reenlatioos  affectlnfir  interstate  commerce,  see  Peo- 
ple V.  Budd  (N.  Y.)  5  L.  B.  A.  560;  Norfolk  ft  W.  B. 
Co.  V.  State  (Va.)  13  L.  R.  A.  107;  Bangor  v.  Smith 
(Me.)  13  L.  R.  A.  686. 

IT  L.R.  A. 


For  note  on  power  of  Oonxress  to  regulate  Inter- 
state commerce,  see  State  v.  Indiana  &  O.  Oil,  Gas 
ft  Hln.  Co.  (Ind.)  6  L.  R.  A  579.  See  also  the  recent 
case  of  Bagg  v.  Wlimlngton,  C.  ft  A.  R.  Go.  (N.  O 
14  L.  R.  A  696. 
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was  entitled  to  be  conreyed  upon  his  ticket  or 
dieck  according  to  the  law  of  Maine.  And 
while  using  this  ticket  within  this  state  all  lim- 
itations thereon  were  InoperatiTe,  by  force  of 
the  statute. 
Mr.  A»  A,  Strovt  for  defendant 

Peters,  Ch,  J,,  delivered  the  opinion  of  the 
court: 

The  plaintiff  purchased  a  ticket  for  a  passage 
on  defendani's  road  from  Somerset,  in  the  do- 
minion of  Canada,  to  Portland,  in  this  state, 
the  ticket  reading  thus: 

''Issued  by  Qrand  Trunk  Railway.  Good 
for  one  second-class  passage  within  five  days 
from  date.  Not  good  to  stop  over.  Not 
transferable.  From  Somerset  to  Portland. 
Conductors  will  collect  or  exchange  this  ticket 
for  check  'Z.'  L.  S.  6.  Series  B.  J.  Hick- 
son,  General  Manager.*' 

While  on  the  route,  before  passing  out  of 
Canada,  the  conductor  took  up  the  ticket,  and 
gave  the  plaintiff  a  check,  which  represented 
the  same  contract  that  the  ticket  did, — a  mat- 
ter well  understood  by  the  plaintiff,  who  had 
been  a  frequent  traveler  on  the  road.  The 
ticket  was  purchased  at  a  cheaper  rate  than 
stop-off  tickets  were  sold.  The  plaintiff  passed 
on  his  ticket  to  Paris,  in  this  state,  where  he 
stopped  off  for  two  months.  At  the  end  of 
that  time  he  undertook  to  resume  his  passage 
for  Portland,  when,  refusing  to  pay  any  fare, 
he  was  ejected  from  the  train  by  the  conduct- 
or, for  which  act  he  sues  the  road.  The  case 
turns  wholly  upon  the  question  whether  our 
statute,  which  makes  railroad  tickets  good  for 
six  years,  with  the  ri^ht  of  the  holder  to  stop 
off  at  as  many  stoppmg  places  as  he  pleases, 
can  constitutionally  be  made  to  apply  to  a  ticket 
sold  by  the  Grand  Trunk  Railwav  Company 
for  a  continuous  passage  from  a  place  in  Can- 
ada to  a  place  in  Maine,  so  that  the  bolder  can 
rightfully  stop  off  on  such  ticket,  and  after- 
wards pursue  the  passage  at  any  time  during 
the  period  named  while  within  the  limits  of 
this  state.  We  think  the  statute,  if  to  be  ap- 
plied to  a  case  like  the  present,  is  amenable  to 
the  objection  of  unconstitutionality  as  an  in- 
terference with  both  interstate  and  foreign 
commerce. 

We  regard  the  question  as  virtually  deter- 
mined by  the  case  of  Carpenter  v.  Grand  Trvnk 
R  Co.,  72  Me.  888,  89  Am.  Rep.  840.  although 
there  is  some  difference  between  that  case  and 
this.  In  that  the  ticket  was  purchased  for  a 
passage  from  Portland  to  Montreal,  and  the 
passenger  was  put  off  in  Canada,  while  in  this 
case  the  ticket  was  for  a  passnge  from  a  place 
in  Canada  to  Portland,  and  the  passenger  was 
put  off  in  this  state.  The  act  or  the  company 
in  that  case  was  decided  to  be  justifiable.  It 
is  dilflrult,  however,  to  appreciate  any  differ- 
ence of  principle  in  the  two  cases.  It  seems 
inconsistent  that  a  ticket  for  a  continuous  pas- 
sage should  be  binding  while  going  one  way, 
but  not  the  other;  or  rather,  perhaps,  that 
either  contract  ebould  be  valid  while  the  pas- 
senger is  riding  in  Canada,  and  not  valid  while 
upon  the  soil  or  Maine.  Such  apparent  incon- 
gruity is  avoidable  by  construing  the  statute  as 
applying  to  contracts  for  passage  to  be  per- 
formed wh  >lly  within  the  state,  and  not  to 

17  L.  R.  A. 


contracts  performable  partly  within  and  partly 
without  the  state. 

The  plaintiff  places  great  reliance  upon  the 
case  of  Dryden  v.  Grand  Trunk  B,  Co.  of  Can- 
ada^ (K)  Me.  512,  a  case  much  like  the  present, 
where  the  statute  in  question  was  held  to  be 
valid.  But  that  was  many  years  ago,  and  the 
point  now  presented  was  not  even  intimated  to 
the  court.  No  thought  was  taken  of  it.  Ques- 
tions of  interstate  commerce  have  grown  to  an 
immense  national  importance  since  the  time  of 
that  decision. 

It  is  now  well  settled  that  the  principles  of 
foreign  or  interstate  commerce  apply  to  persons 
as  well  as  to  property, — to  passengers  as  to 
freight;  also  that  the  power  of  the  nation  is 
paramount  to  that  of  the  state  on  such  ques- 
tions. And,  if  Congress  does  not  exercise  its 
power  upon  any  subject  of  commerce,  still 
the  state  cannot  mterfere  with  it,  if  it  l>e  of  a 
national  rather  than  of  a  local  character,  or 
admits  of  a  uniform  system  of  regulation 
The  powers  of  Congress  in  such  case  are  ex- 
clusive. If  Congress  does  not  legislate,  the 
presumption  is  that  legislation  is  not  deemed 
necessary.  No  legislation  may  be  the  best 
legislation.  Not  only  is  there  a  constitutional 
prohibition  against  state  interference,  but  there 
is  now  a  conffressional  prohibition  as  well,  ex- 
pressed by  the  Interstate  Commerce  Act  of 
1887,  which  intrusts  to  a  iudicial  commission 
the  decision  of  many  questions  concerning  car- 
riage between  states,  or  states  and  adjacent 
foreign  countries. 

These  principles  apply  closely  to  the  case  in 
hand.  The  ticket  in  this  instance  entitled  its 
bearer  to  a  passage  from  a  place  in  a  foreign 
country,  throu^  portions  of  the  states  of  Ver- 
mont and  New  Hampshire,  into  and  across  the 
state  of  Maine.  Each  state  might  have  a  pol- 
icy of  its  own,  and  Canada  another,  affecting 
the  contract  between  the  railroad  and  the  pas- 
senger, conflicting  with  one  another.  It  would 
be  even  a  more  awkward  result  should  there 
be  conflicting  state  policies  as  to  the  carriage 
of  freight  as  well  as  passengers.  To  be  sure, 
the  state  of  Maine  does  not  undertake  to  regu- 
late the  contract  beyond  the  limits  of  the  state, 
but  the  trouble  is  that  interference  within  the 
state  in  a  case  like  this  has  the  effect  of  inter- 
ference without.  There  should  be  some  uni- 
form rule  established  by  each  railroad  for  it- 
self, or  by  Congress  or  the  interstate  commis- 
sion for  all  roads.  As  said  before,  the  abaence 
of  Federal  regulation  is  the  best  evidence  that 
the  management  of  such  interstato  carriage 
should  be  left  free.  The  omission  of  regula- 
tions is  of  itself  a  regulation.  It  is  enough 
that  the  subject-matter  is  susceptible  of  man- 
agement through  some  uniform  plan  or  system. 
See  2  Redfleld,  Railroads,  6th  ed.  pp.  505, 518. 
notes  and  cases. 

Nor  can  such  an  application  of  the  statute 
as  the  plaintiff  insists  upon  be  justified  upon 
the  ground  that  it  is  an  exercise  of  a  ponion  of 
the  police  power  of  the  state.  A  right  con- 
ferred or  protected  by  the  Federal  Constitution 
cannot  be  overthrown  or  impaired  by  any  au- 
thority derived  from  the  police  power.  1  DilL 
Mun.  Corp.  8d  ed.  §  142,  and  citations.  Con- 
gress can  best  exercise  its^own  police  power  on 
national  subjects.    In  the  matter  under  present 
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^teCQSsloii,  the  ffaree  states  iDterested  might 
exercise  such  power  dUrereDtly,  and  undertake 
to  enforce  their  contradfctoir  policies  with 
penalties,  thus  placing  the  road  in  an  unoom- 
lortable  predicament.  Whatever  different 
Tiews  may  be  entertained  as  to  the  power  of 
Congress  to  supersede  the  action  of  a  state  in 
Bome  particular  applications  of  the  principle  of 
police  power,  no  court  has  gone  to  such  an 
extreme  as  to  pretend  that  a  state  can,  in  the 
abused  name  of  police  power,  intermeddle  with 
the  affairs  of  interstate  carriage  to  the  extent 
that  the  statute  in  question  would  if  literally 
consfnied.  It  relates  to  no  matter  of  life  or 
health  or  morals;  but  it  imposes  burdens,  and 
Effects  or  alters  contracts. 

Speaking  of  the  power  vested  in  Conness 
over  foreign  and  interstate  commerce,  in  Welton 
T.  MU$auH,  91  U.  S.  276,  28  L.  ed.  847,  Mr, 
Justice  Field  said,  ^'The  power  is  unlimited." 
That  case  declared  a  state  license  Act  void  which 
imposed  a  tax  for  vending  from  place  to  place 

5oods  manufactured  in  another  state.  Chief 
uitice  Waite,  in  speaking;  on  the  same  subject 
Id  Pnneaoola  Tdeg,  Co,  v.  WettUm  TJ,  Tdeg,  Co. 
96  U.  8.  1,  24  L.  ed.  708.  says:  "The  powers 
thus  granted  keep  pace  with  the  progress  of 
the  country,  and  adapt  themselves  to  the  new 
developments  of  time  and  circumstances.  They 
extend  from  the  horse  and  its  rider  to  the  stage 
coach,  from  the  sailing  vessel  to  the  steamboat, 
from  the  coach  and  the  steamhoat  to  the  rail- 
road, and  from  the  railroad  to  the  telegraph, 
aa  these  new  agencies  are  successively  brought 


into  use  to  meet  the  demand  of  increasing  pop- 
ulation and  wealth."  In  that  case  a  tax  levied 
upon  interstate  telegraphic  business  by  virtue 
of  a  state  enactment  was  held  to  be  void.  In 
8taU  Freight  Tax  Case,  82  U.  8.  15  WalL  282, 
21^  L.  ed.  140,  a  statute  of  Pennsylvania  was 
held  void  which  provided  for  taxing  a  railroad 
corporation  upon  its  receipts  from  interstate 
traffic.  The  case  of  Hannibal  <£  8t.  J.  R.  Co. 
V.  Hueen,  95  U.  8.  485,  24  L.  ed.  527.  is  to  the 
same  effect.  So  is  the  case  of  Hail  v.  De  Cuir, 
96  U.  8.  485,  24  L.  ed.  547,  upon  the  strength 
of  which  the  opinion  in  the  case  of  Carpenter 
V.  Orand  Trunk  B,  Co.  supra,  largely  de- 
pended. 

There  are  numerous  other  decisions  by  the 
Federal  supreme  court  and  also  many  decisions 
by  state  courts,  to  the  effect  that  state  legisla^ 
tion  is  not  allowable  which  imposes  burdens  of 
restraint  upon  interstate  commerce,  but  they 
are  not  better  illustrations  of  the  doctrine  than 
the  cases  cited.  The  only  exceptions  are  cases 
which  allow  of  acts  of  le^slation  that  are  de- 
signed to  obtain  from  railroads  a  reasonable 
and  just  taxation.  The  principle  of  the  above 
cases  and  of  all  similar  cases  is  the  principle  of 
the  present  case.  Here  no  taxes  were  sought 
for.  But  a  burden  is  imposed,  a  meddlesome 
interference  and  restraint,  which  the  railroad 
corporation  is  not  obliged  to  endure. 

ikceptione  overruled. 

Walton,  Virffin^  Emorj,  Foster*  and 
Haskelit «//.,  concurred. 


ALABAMA  SUPREME  COURT. 


MOBILE  A  OHIO  R  CO.,  Appt, 
H.  a  DI8MUKES. 


f. 


.Ala.. 


.) 


1*  A  state  gtatnte  regulating  the  rights 
ef  car r let's  and  dedarinsr  what  rates  shall  be 
regarded  as  eztortlODate  does  not  apply  to  the 
of  interstate  shipments. 


8.  A  oontraet  w^  a  carrier  fbr  rates 
less  than  those  on  its  sehednle  and  wbiob 
is  therefore  unlawful  as  to  the  carrier  because  is 
violation  of  the  Interstate  Oommeroe  Law,  may 
nevertheless  be  enf  oroed  by  the  shipper  If  he  bad 
no  koowledRe  that  the  schedule  rate  was  higher 
than  that  given  him. 

(November  27«  IflO.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Mobile  County  in 


Vvrm.—ROttf  to  lest  guCtty  varty  to  iXUgai  flontroee. 

Unlea  the  parties  are  Ha  pari  deUcto  as  well  as 
vartieepe  eriminiB  the  oonrts,  although  the  contract 
be  iUegaU  wlU  afford  relief,  where  equity  requires 
ft,  to  the  more  Innocent  party  whether  It  has  been 
ezecuted  or  not.  ^Qracyv.Talmage.UN.Y.  181,67 
Am.  Deo.  1 A 

lo  equity  as  between  the  parties  the  general 
BMzim  of  pari  deHeto  does  not  always  prevail;  olr- 
eomstances  in  the  partlcalar  case  often  form  ex- 
ceptions and  when  it  Is  necessary  relief  will  be 
ffnmted.    Bellamy  v.  Bellamy,  6  Fla.  ttS. 

**Wliere  the  parties  to  a  contract  against  public 
policy,  or  Illegal,  are  not  in  parideiHeto  (and  they  are 
not  always  so),  and  where  public  policy  Is  consider- 
ed as  advanced  by  allowing  either,  or  at  least  the 
Bost  ezcuaable  of  the  two,  to  sue  for  relief  against 
the  transaction,  relief  is  given  to  him,  as  we  know 
frnm  nurloQS  authorities.**  BeyneU  v.  Sprye,  i  De 
e.  M.  ft  G.  «U-e79,  Knight-Bruoe,  J. 

The  rule  of  law  froveroing  the  decision  of  the 
onin  case  Is  admirably  expressed  by  Mr.  Bishop: 
**It,  as  in  some  special  oases,  it  happens,  the  oon- 
tmet  was  unlawful  in  one  of  the  parties  only,  the 
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.    See  also  33  L.  R.  A.  750;  43  L.  R.A.  385. 


other  may  reoover  back  what  he  has  paid  under  it; 
and  this  principle  is  sometimes  even  carried  to  the 
extent  that  if  both  are  in  fault,  yet  not  equally  so, 
and  especially  if  the  one  more  in  the  wrong  has 
taken  any  unooosoientlous  advantage  of  the  other, 
the  more  culpable  party  may  be  compelled  to  re- 
fund what  the  less  culpable  has  paid.**  Bishop, 
Cont.  M  088,  089,  citing  Tracy  v.  TaUnage,  supra; 
CurtisB  V.  Leavltt,  15  N.  Y.  9;  Smith  v.  Bromley,  3 
DougLess,  note;  Worcester  y.  Baton,  11  Mass.  868, 876. 
In  the  case  of  Lowell  v.  Boston  ft  L.  R.  Corp.  28 
Plcl^.  24,  where  the  objection  was  raised  that  the 
parties  were  particepeeriminie^  it  was  said:  **In  re- 
spect to  offenses,  to  which  is  involved  any  moral 
delinquency  or  turpitude,  all  parties  are  deemed 
equally  guilty,  and  courts  will  not  inquire  into 
their  relative  guilt.  But  where  the  offense  is 
merely  ^nolum  proTtfbitutn,  and  is  in  no  respect  im- 
moral, It  is  not  against  the  policy  of  the  law  to  in- 
quire into  the  relative  delinquency  of  the  parties, 
and  to  administer  Justice  between  them,  although 
both  parties  are  wrongdoers.**  The  same  doctrine 
was  reiterated  in  Atlas  Bank  v.  Nahant  Bank,  3 
Met.  5BL 
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Nov., 


favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  the  alleged  conversion  of 
certain  goods  which  had  been  delivered  to 
defendant  for  transportation.    Afflnned. 

The  facts  sufficiently  appear  in  the  opinion. 
;   Mr,  E.  L.  Russell  for  appellant. 
,    Mr,  Shelton  Sims  for  appellee. 

McClellan*  J,,  delivered  the  opinion  of  the 
court: 

A  statute  of  this  state  (Code,  1 1159}  provides 
that  "any  person  or  corporation  engaged  in 
tbe  businesH  of  transporting  passengers  or 
freights  over  any  railroad  in  this  slate  who 
sball  exact  and  receive  more  than  just  compen- 
sation tberefor,  or  demands  more  tban  the  rates 
specified  in  any  bill  of  lading  issued  for  such 
freights,  ...  is  guilty  of  extortion,  and 
€s  liable  to  the  party  injured  in  double  the  dam- 
ages sustained/'  etc.  The  Act  of  Congress, 
known  as  the  "Interstate  Commerce  Law,"  of 
February  4, 1887,  as  amended  bv  Acts  approved 
March  2,  1889,  makes  it  unlawful  for  any  com- 
mon carrier  to  issue  bills  of  lading  at  rates,  or  to 
demand  or  receive  freight  charges  variant  from 
the  rates,  established  and  published  as  therein 
prescribed,  and  filed  with  the  interstate  com- 
merce commission:  and  this,  whether  the  car- 
riage in  a  given  instance  is  by  one  common 
carrier,  or  by  more  tban  one,  having  traffic 
arrangements  and  a  joint  tariff  of  charges. 
Kot  only  so,  but  it  is  also  made  unlawful  for 
any  person  or  corporation,  by  what  means  so- 
ever, and  whether  with  the  consent  and  con- 
nivance of  the  carrier  or  otherwise,  to  knowing- 
ly obtain  transportation  at  less  than  tbe  regular 
rates  at  the  time  in  force  on  the  line  of  trans- 
portation; and  the  infraction  of  the  statute  in 
Uic  particulars  referred  to,  as  well  by  consignors 


and  consignees  as  bv  carriers,  is  made  a  highlv 
penal  offense.  In  the  case  at  bar  the  MobSe  Jk 
Ohio  Railroad  Company  received  at  Cairo,  m., 
certain  goods  of  the  value  of  about  $40  for 
transportation  to  Sonny  South,  Ala.,  a  station 
on  the  Mobile  &  Birmingham  Railwav,  with 
which  the  initial  line  connected  at  Mobile,  Ala.; 
and  delivered  to  the  shipper  a  bill  of  lading 
whereby  it  was  undertaken  to  transport  the 
^oods  over  the  two  roads  in  question  to  Sunny 
bouth,  and  there  deliver  them  to  H.  C.  Dis- 
mukes,  for  a  compensation  of  $5.44.  There 
was  at  the  time  a  joint  tariff  of  rates  in  force 
between  the  Mobile  <&  Ohio  and  the  Mobile  & 
Birmingham  Railway  Companies  between  the 
initial  and  terminal  points  of  this  shipment, 
which  had  been  duly  filed  with  the  interstate 
commerce  commission,approved,  promulgated, 
and  published  in  consonance  with  tbe  Act  of 
Congress;  and,  according  to  the  rates  fixed  in 
this  schedule,  the  freight  charges  on  this  con- 
signment were,  or  should  have  been,  $29.80. 
On  arrival  of  the  goods  at  Sunny  South,  the 
consignee  tendered  to  the  agent  of  tbe  Mobile 
&  Birmingham  Railway  Company  $5.44,  the 
amount  of  charges  stipulated  in  the  bill  of  lad- 
ing, and  demanded  tbe  property.  This  demand 
was  refused,  the  insistence  being  that,  the  bill 
of  lading  to  the  contrary  notwithstanding,  the 
consignee  was  liable  for  the  schedule  rate  of 
$29.80;  and  thereupon  the  consignee  instituted 
this  action  for  the  value  of  the  goods  as  upon 
a  failure  to  deliver  the  same  to  him,  before  a 
justice  of  the  peace,  whence,  on  judgment  for 
plaintiff,  an  appeal  was  taken  to  the  circuit 
coiu-t,  where  a  trial  de  novo  was  had  before  the 
judge  without  jury  on  agreed  facts.  Judg- 
ment was  again  entered  for  plaintiff  in  the 
circuit  court,  and  from  that  judgment  thia 


The  principle  of  these  oases  was  also  adopted  by 
the  New  York  supreme  court  in  the  case  of  Mount 
V.  Waite,  7  Johns.  43i,  in  which  it  was  held  that  one 
who  had  paid  a  premium  for  Insurance  on  a  ticket 
in  a  f orelflrn  lottery  was  entitled  to  recover  it  on 
the  ground  that  he  was  not  equally  guilty  with  the 
defendants. 

So  in  Wheaton  v.  Hibbard,  20  Johns.  200,  U  Am. 
Dec  284,  it  was  held  that  usurious  interest  paid  by 
a  borrower  could  be  recovered  Independent  of  the 
statute,  and  that  the  maxim  inter  partes  in  pari  de- 
Ueto  potior  est  coTidilio  deferideniia  did  not  apply  as 
the  law  considered  the  borrower  the  victim  of  the 
usurer. 

In  Sohemierhom  r.  Talman,  U  N.  Y.  98,  Seiden, 
/.,  reviews  earlier  cases  as  follows:  **There  is  no 
rule  better  established  Uian  that  which  refuses  ihe 
active  interposition  of  a  court  of  equity  in  favor  of 
one  who  is  partioeps  orimi/nis;  but  like  most  other 
rules  it  admits  of  exceptions.  There  are  certain 
cases  where  the  party  seeking  relief,*  although  par- 
ticeps  crfminie,  is  not  in  pari  delicto^  to  which  It 
does  not  apply.  This  distinction  seems  to  have 
been  first  taken  by  Lord  Mansfield,  in  the  ea^  of 
Smith  V.  Bromley,  2  DougL  606,  note  to  Jones  v. 
Barkley,  2  Dougl.  684.  The  exception  was  there 
applied  only  to  cases  where  the  law  violated  was 
intended  to  protect  one  of  the  parties  from  partic- 
ular acts  of  oppression  or  extortion  by  the  other, 
as  for  instance  the  statute  against  usury.  Subse- 
quent cases,  however,  show  that  the  principle  is 
not  confined  to  that  clieus  of  cases.  The  next  cose  in 
which  the  question  aroee  was  that  of  Jaques  v.  Go- 
lighUy,  2  W.  Bl.  1073.  The  plaintiff  had  paid  to  the 
defendant  money  as  a  premium  for  insurinir  lot- 
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tery  tickets,  a  transaction  prohibited  by  statute, 
and  the  action  was  brought  to  recover  it  t>aok.  It 
was  insisted  for  the  defendant  that  the  plaintilE, 
being  particepa  orfminfo,  could  not  recover.  Bat 
the  action  was  sustained.  Blackstone,  J.,  said  it 
was  not  like  the  stock- jobbing  act;  ^because  there 
both  parties  are  made  criminal,  and  subject  to  pen- 
alties.*** Browning  v.  Morris,  Oowp.  TOOL  was 
another  case  of  the  same  kind.  Lord  Mansfield 
there  draws  the  distinction  between  acts  which  are 
mala  in  se,  such  as  bribery,  and  those  which  are 
merely  prohibited  by  statute;  and  in  the  course  of 
his  opinion  remarks  that,  *^t  is  very  material  that 
the  statute  itself  by  the  distinction  it  makes  has 
marked  the  criminal;  for  the  penalties  are  all  on 
one  side,— upon  the  office  keeper.**  A  similar 
question  afterwards  arose  in  the  case  of  WlUiams 
V.  Hedley,  8  East,  878,  where  it  was  very  elaborately 
examined  by  Lord  EUenborough,  who  confirmed 
the  doctrine  of  the  previous  cases.  The  principle 
of  these  cases  is  so  obviously  Just  that  no  argu- 
ment seems  necessary  to  sustain  it.  To  say  that  ia 
every  transaction  prohibited  by  positive  enact- 
ment the  parties  concerned  are  necessarily  in  pari 
delicto^  would  in  many  cases  be  manifestly  absurd; 
and  the  test  adopted  by  Jdord  Mansfield  and  Af r. 
Justice  Blaokstone,  by  which  to  determine  the  rel- 
ative guilt  of  the  parties,  viz.,  to  see  upon  which 
party  the  x>enalty  is  imposed,  would  seem  to  be 
just. 

These  cases  have  been  several  times  reviewed 
and  approved  by  the  Supreme  Oourt  of  Massachu- 
setts.  In  the  case  of  Worcester  v.  Eaton,  11  Maasu 
868,  Parker,  Ch.  J.,  after  referring  to  the  cases  ol 
Smith  V.  Bromley  and  Browning  v.  Morria,  tupra 


im. 


MoBiLB  ft  Ohio  R.  Co.  y.  Dismttkbs. 


115' 


appeal  Is  prosecuted,  presenting  for  review  the 
conclusion  of  the  trial  judge  on  the  facts. 

The  statute  of  Alabama  which  we  have 
quoted  is  relied  on  in  support  of  the  judgment 
we  do  not  tibink  any  aid  can  be  derived  from 
that  source.  The  shipment — the  transportation 
being  from  a  point  in  Dlinois,  through  the  states 
of  E^ntucky,  Tennessee,  and  Mississippi,  into 
Alabama, — was  an  act  of  interstate  commerce, 
and  clearly  within  the  laws  of  the  United  States 
regulating  that  commerce.  It,  of  course,  can- 
not be  doubted  that  Alabama  is  without  power 
to  declare  what  rates  of  charge  in  respect  of 
such  commerce  shall  amount  to  extortion  on 
the  part  of  the  carrier,  or  to  declare  that  the 
demand  for  an  amount  of  freight  charges  which 
the  carrier  is  authorized  under  the  Act  of  Con- 
gress to  impose  is  rendered  extortionate  by 
reason  of  the  fact  that  a  less  amount  is  stipu- 
lated to  be  paid  and  received  between  the  parties 
to  the  bill  of  lading.  To  hold  otherwise  would 
be  to  give  paramount  efQcacy  to  state  regula- 
lation  of  a  subject  which  is  not  only  within 
exclusive  national  control,  but  with  respect  to 
which  national  legislation  has  already  provided 
all  regulations  deemed  necessary  or  expedient. 
Our  statute  may,  no  doubt,  be  looked  to  as  de- 
termining what  is  extortion  in  freight  charges 
for  transportation  within  the  state,  and  also,  it 
may  be,  as  affording  a  remedy  and  measure  of 
redress  for  extortion  in  interstate  shipments, 
but  not  as  declaratory  of  what  shall  constitute 
extortion  in  transactions  of  the  class  last  named. 

But,  leaving  the  Alabama  statute  out  of  con- 
sideration, there  is  an  element  of  contract  in 
this  case  which,  in  our  opinion,  upon  the  agreed 
fact8,  will  support  the  judgment  below.  The 
Mobile  &  Ohio  Company  agreed  and  bound 


itself  to  carry  this  consignment  to  Sunny  South, 
Ala.,  and  there  deliver  it  to  Dismukes,  for  a 
certain  compensation.  That  company  had  no 
right,  under  the  law  and  its  tariff  of  rates 
adopted,  approved,  and  promulgated  asbyUie 
law  provided,  to  enter  into  any  such  contract; 
and  so  far  as  the  company  is  beneficially  con- 
cerned in  it,  so  far  as  the  contract  might 
otherwise  be  relied  on  by  the  carrier  against 
the  consignee,  it  is  void,  as  being  in  the  teeth 
of  the  law  of  Congress,  as  the  same  has  been  put 
into  practical  operation,  upon  the  carrying  busi- 
ness of  the  company.  But  it  by  no  means 
follows  that  the  consignee  has  no  rights  under 
it,  or,  indeed,  an^r  less  or  other  right  than 
would  have  been  his  had  the  rate  set  down  in 
the  bill  of  lading  been  the  approved  rate  for 
the  transportation.  It  nowhere  appears  that 
either  the  consignor  or  consignee  knew  that 
the  stipulated  rate  was  different  from  the  ap- 
proved rate.  It  is  not  in  the  contemplation  of 
the  Interstate  Commerce  Law  that  persons 
dealing  with  common  carriers  should  be  held 
to  a  knowledge  of  what  their  published  sched- 
ules of  rates  contain.  These  schedules  are  no 
part  of  the  law  which  all  men  are  held  to 
know,  but  are  resultants  in  pais,  so  to  speak, 
of  the  acts  of  the  carrier,  and  of  the  interstate 
commere  commission,  done  under  and  in  exe- 
cution of  the  law.  There  is  nothing  in  the  law 
which  forbids  shippers  to  contract  for  trans- 
portation at  other  rates  than  those  specified  in 
these  schedules.  It  is  only  when  the  shipper 
knowingly  contracts  for  a  rate  differing  from 
that  therein  prescribed  that  his  act  is  de- 
nounced as  unlawful  and  punished  as  a  crime. 
The  motive  of  this  legislation,  moreover,  is  the 
protection  of  persons  dealing  with  common 


iaya:  ^  This  dtettnction  seems  to  have  heen  ever 
afterwards  otiflerved  in  the  EoffUsh  courts;  and 
being  founded  in  sound  principle,  is  worthy  of 
adoption,  as  a  principle  of  common  law  in  this 
oountry.**  The  same  question  afterwards  arose  in 
the  same  court,  in  White  v.  Franklin  Bank,  28 
Pick.  18t«  and  was  there  very  fully  dlscuEsed.  The 
suit  was  brousrbt  to  recover  money  which  the 
plaintiff  had  deposited  with  the  defendant,  under 
an  acrreement  that  it  should  remain  for  a  certain 
Bpecifio  time,  in  violation  of  an  express  statutory 
pro\i8ioa,  which  prohibited  the  bank  from  making 
contracts  **for  the  payment  of  money  at  a  future 
day  certain.**  The  action  was  held  to  lie,  and  the 
principle  of  the  English  oases  was  emphatically 
sustained  by  the  unanimous  opinion  of  the  courts 
Lowell  V.  Boston  ft  L.  R.  Corp.  28  Pick.  24;  Atlas 
Bank  v.  Kahant  Bank,  8  Met.  581. 

In  Woodruff  v.  Brie  B.  Co.,  S8  N.  Y.  809,  it  is  said 
there  is  a  manifest  distinction  between  oases  arising 
under  contracts  which  are  contrary  to  public  poli- 
cy or  maJa  in  ae  or  mcHa  prohiMt<i,  and  those  which 
are  claimed  to  be  uUra  irCrea  alone. 

In  Manchester  ft  L.  B.  Co.  v.  Concord  B.  Go.  (N. 
fl.)  9  L.  B.  A.  689,  it  is  said  the  doctrine  everywhere 
running  through  the  books  is  that  relief  will  be 
sranted  where  both  parties  are  in  delicto  provided 
they  do  not  stand  in  pcuri  delicto. 

In  that  case  a  railroad  company  which  continued 
to  operate  a  rival  and  competing  line  under  a  prior 
contract  after  the  passage  of  a  statute  prohibiting 
such  contracts  and  subjecting  a  company  which 
operated  a  rival  line  to  a  penalty  was  not  allowed 
to  retain  the  money  acquired  by  such  operation 
when  called  upon  by  the  owner  of  the  road  for  an 
accounting  although  the  continuation  was 
illegal,  since  the  owner  not  being  in  pari  dtVMo 
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was  entitled  to  an  equitable  share  of  the  earn- 
ings. 

In  Duval  v.  Wellman,  124  N.  F.  166,  tt  is  said  that 
courts  both  at  law  and  equity  have  held  that  two 
parties  may  concur  In  an  illegal  act  without  being 
deemed  in  all  respects  in  pari  delicto;  and  that  tn 
many  such  cases  relief  from  the  contract  will  be 
afforded  to  the  least  guilty  party  when  he  appears 
to  have  acted  under  circumstances  of  imposition, 
hardship,  or  undue  influence,  and  especially  where 
there  is  a  necessity  of  supporting  public  interests 
or  a  well-settled  policy  of  the  law  whether  that 
policy  be  declared  in  the  statutes  of  the  state  or  by 
the  outgrowth  of  the  decisions  of  the  courts. 

The  doctrine  thus  stated  was  applied  in  that  case 
to  a  marriage  brokerage  contract  and  it  was  held 
error  to  hold  as  a  legal  conclusion  of  law  that  the 
parties  to  such  a  contract  were  equal  in  guilt. 

In  Place  v.  Hayward,  117  N.  Y.  487,  a  person  who 
made  a  fraudulent  transfer  to  his  lawyer  of  prop- 
erty held  by  him  in  a  representative  capacity  for 
the  purpose  of  protecting  it  and  covering  it  up 
against  the  assaults  of  his  father*s  creditorslwhere 
this  was  done  under  his  attorney*s  advice  was  held 
not  to  be  in  pari  delicto  with  the  lawyer  so  as  to 
prevent  relief  from  the  transfer. 

In  Tlmmerman  y.  Bid  well,  62  Mich.  206i,  the  de- 
cision although  not  put  on  exactly  this  ground 
seems  to  come  very  near  this  principle.  In  that 
case  a  person  who  had  become  a  member  of  an  or« 
ganization  which  proposed  to  repay  to  each  mem- 
ber an  extravagantly  large  profit  on  moneys  paid 
it  was  held  to  be  a  dupe  of  a  sharp,  unscrupulous 
swindle,  and  that  the  latter  could  not  be  permitted 
to  say  that  his  scheme  for  fraud  was  so  transpar- 
ent that  the  other  parties  ought  to  have  seen 
through  lt»  F.  8.  B. 
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carriera.  Its  primary  purpose  Ib  to  prevcDt  a 
resort  on  the  part  of  carriers  to  the  undue  ad- 
vantages which  accrue  to  them  from  the  cir- 
eumstanoes  of  their  relations  to  persons  having 
Deed  for  their  services.  The  provisions  of  the 
law  should  not  be  so  strained  or  contorted  as 
to  defeat  its  purposes,  and  convert  the  shield 
it  was  intended  to  afford  the  unwair  shipper, 
who  has  no  choice  but  to  patronize  the  carrier, 
Into  a  sword  with  which  to  work  his  destruc- 
tion more  certainly  and  completely  than  would 
have  been  x>ouib]e  had  not  the  arm  of  the  gov- 
ernment been  put  forth  in  his  behalf.  To 
allow  the  carrier  to  draw  the  shipper,  entirely 
iiniorant  of  the  schedule  of  rates  approved  by 
^e  commission,  into  a  contract  of  affreight- 
ment, upon  which  the  goods  are  delivered  and 
carried,  at  a  stipulated  rate  which  the  shipper 
can  afford  to  pay, — as  in  this  instance,  about 
12i  per  cent  of  the  value  of  the  property,— 
and  then  to  refuse  to  deliver  the  shipment  to 
the  consignee,  except  upon  payment  of  a  rate 
which  he  cannot  afford  to  ]>ay,— in  this  in- 
stance,  75  per  cent  of  the  value,-^and  upon 


which  the  property  would  not  have  been 
shipped  at  all,  would  be  to  put  a  construction 
on  tbe  law  of  Congress  which  its  terms  do  not 
require  or  justify,  and  which  would  defeat  tbe 
purposes  which  actuated  its  enactment  True 
it  is  that  the  contract  here  is  one  which  the 
Mobile  &  Ohio  Company  had  no  right  to  make. 
True  it  is  that  its  execution  on  their  part  in* 
volved  a  crime.  But  the  act  of  the  shipper 
in  entering  into  it  is  not.  in  the  absence  of 
knowledge  on  bis  part  of  the  schedule  rate, 
tainted  with  criminality,  or  violative  of  anj 
provision  of  the  interstate  commerce  Acts.  Efs 
IS  not  inpari  delicto  with  the  contracting  carrier; 
and  he  is  entitled  to  the  protection  of  that  prin- 
ciple of  law  which  enforces  such  a  contract  in 
behalf  of  the  innocent  party  to  it, — a  principle 
which  we  conceive 'to  be  logically  sound,  and 
thoroughly  settled  upon  authority.  See  Tracff 
V.  Talmaffe,  14  N.  Y.  162,  and  numerous  later 
cases,  which  are  cited  and  discussed  in  a  ftaU 
to  that  case  as  reported  in  67  Am.  Dec.  168. 
4ffirfne<L 
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*1.  A  eoaaum  earrier  magr»  hy  speelal 
agreement.  Just  and  reasonable  in  it- 
•eli;  and  Iklrlj  auMle  between  itself 
and  the  consignor  of  a  boree  at  the 
time  of  the  shipmentfllz  the  Talnb  of  suob 
horBB,  apon  ooniideiatioD  that  the  rate  of  ohances 
for  transportation  shall  l)e  oommensarate  with 
the  value  of  tbe  hone  thus  aaoertaioed,  and  may 
alflo  limit  Its  liability  in  ease  of  loss  to  the  amount 
thus  agreed  upon,  even  though  tbe  loss  may  be 
the  result  of  nefflisenoe  on  the  part  of  the  oar^ 
rier,  provided  said  neffUicenoe  be  not  gross, 
wanton,  or  willful,  but  cannot  wholly  exempt 
itself  from  liability  for  loss  resultinir  from  neffll- 
genoe. 

8.  A  eommon  earrier  is  entitled  to  be 
Iblrlj  informed  ae  to  the  waive  of  the 
property  confided  to  hie  care ;  and  where 
a  shipper  enters  into  an  agreement  with  a  car- 
rier as  to  the  value  of  tbe  property  shipped,  and 
reoetves  the  benefit  of  low  rates  by  reason  of 
placing  a  low  valuation  upon  the  property,  he  Is 
estopped  from  claiming  or  recoverlog  another  | 
and  higher  valuation  after  the  loss  occurs,  al- 
though said  loss  may  be  the  result  of  negligence 
on  the  part  of  the  carrier,  provided  the  same  is 
not  gross,  wanton,  or  willful. 

(AprO  IS,  UBS^ 

ERROR  to  the    Circuit  Court  for   Cabell 
County  to  review  a  judgment  in  favor  of 

*Headnotes  by  English,  J, 


plaintiff,  in  an  action  brought  to  recover  the 
value  of  a  horse  which  had  been  delivered  to 
defendant  for  transportation,  and  was  kill^ 
while  in  its  possession.    Reverted. 

Statement  by  English,  J,: 

On  the  16th  day  of  June,  1890,  H.  J.  Zoncb 
brought  an  action  of  trespass  on  the  case  in  the 
circuit  court  of  Cabell  county  against  the 
CliesapealLe  &  Ohio  Railway  Company,  claim- 
ing $176  damages  by  reason  of  the  loss  of  a 
certain  horse  which  was  delivered  to  the  de- 
fendant»  as  a  common  carrier,  to  be  safely  car- 
ried from  the  city  of  Huntington  to  Browns- 
town,  which  horse  was  alleged  to  be  of  the 
value  of  $175,  and  to  have  been  lost  by  the 
carelessness  and  negligence  of  the  defends nu 
The  defendant  pleaded  not  guilty,  a  jury  waa 
waived,  and  the  matters  in  issue  were  submit- 
ted to  the  court;  said  court  finding  for  the 
plaintiff,  and  assessing  his  damages  at  $175, 
and  rendering  judgment  for  that  amount,  to 
which  ruling  and  judgment  of  the  court  tbe 
defendant  excepted,  and  tendered  its  bill  of  ex- 
ception, which  contains  the  following  agreed 
state  of  facts,  to  wit: 

'*  That  on  November  27,  1889,  the  plaintiff, 
H.  J.  2j0uch,  had  shipped  one  bay  mare  by  J. 
A.  Hughes,  his  agent,  to  8.  8.  Vinson,  of 
Brownsiown,  W.  Ya.,  which  contract  of  ship- 
meut  or  bill  of  lading  is  hereto  attached,  and 
made  part  of  the  agreed  state  of  facts,  and  the 
plaintiff,  H.  J.  Zouch,  was  tbe  owner  of  said 
mare  mentioned  In  this  bill  of  lading,  and  that 
the  said  J.  A.  Hughes  made  said  sbipmeut  for 
In'm;  that  the  actual  cash  value  of  said  mare 
wiis  one  hundred  and  seventy-five  ($175i  dol- 
lars; that  the  freight  train  upon  which  the  mare 


NoTS.— The  power  of  a  carrier  to  Umlt  the  |  modem  oases  which  are  reviewed  in  a  nau  to 
amount  of  its  liability  for  goods  lost  or  damaged    Railuu  v.  Earle  (R.  I.)  14  L.  R.  A.  4S3,  and  which 
duringtransportation,  even  in  oases  of  Deffligeuce,  ■  may  be  fairly  said  to  support  tbe  doctrine  of  the 
which  is  upheld  in  the  above  case,  has  been  the  1  above  casOi 
subject  of  decision  in  a  considerable  number  of ' 
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^as  sbippea  went  through  the  Goyandotte 
bridse  across  Guyandotte  river,  and  the  mare 
was  Killed  in  the  wreck  between  Huntington 
and  Brownstown,  and  was  never  delivered  to 
the  consignee,  nor  has  the  consignee  or  the 
owner,  the  plaintiff  in  this  case,  ever  received 
any  compensation  for  the  loss  of  said  mare; 
that  there  was  no  representative  of  the  owner 
of  the  stock  on  the  train  or  in  attendance  when 
the  mare  was  killed,  and  claim  for  said  loss  was 
duly  made  in  writing,  wiihin  ten  days  of  its 
occurrence,  to  the  general  freight  agent  of  the 
defendant,  which  claim  was  disallowed  and  not 
paid  by  the  defendant;  and  that  if  the  horse 
bad  been  shipped  at  full  rate  the  freight  upon 
the  horse  would  have  been  $7,  and  that  upon 
the  valuation  of  $100  the  freight  was  $3.25." 
The  bill  of  lading  was  attached  to  said 
agreed  statement  of  facts,'  and  reads  as  fol- 
lows: 

"(Form  266  F.)  Chesapeake  <&  Ohio  Rail- 
wav  Company.  Livestock  Contract.  Hunt- 
ington Station,  Nov.  27,  A.  D.  1889.  When 
etock  is  from  river  points,  agent  at  Huntington 
will  fill  in.  the  numbers  of  Uie  cars  into  which 
it  is  loaded.  It  is  hereby  agreed  by  and  be- 
tween the  Chesapeake  &  Ohio  Railway  Com- 
pany, partv  of  the  first  part,  and  J.  A.  Hughes, 
party  of  the  second  part,  that  the  party  of  the 
first  part  will  carry  livestock  without  limiting 
its  liabilitv  by  contract,  at  its  regular  tariff 
rates,  ancl  that  it  will  forward  the  same  at 
greatly  reduced  rates  where  certain  risks, 
duties,  and  liabilities  are  assumed  by  shippers, 
as  hereinafter  specified.  It  is  further  agreed 
that  in  the  present  instance  the  party  of  the 
second  part  elects  to  avail  himself  of  the  re- 
duced rate,  and  has  delivered  on  the  cars  of 
the  part^  of  the  fiist  part  the  following  de- 
scribed livestock  to  wit: 


CoDsiffnee 

and 
destlnatioa. 
a  a  Vinson, 
Brownstown,  W.  Va. 

Mr.  Mesdowr. 

Qiargea,^ . 

(OrlflrlDal.) 


Descrmtion 

stock. 
]  gray  horse, 

1  bay  mare, 

2  saddles  and 

bridles, 
(fieleased.) 

C.  &  0. 2798. 


Gar  Noe.« 
Wt. 


8,000 
100 


"And  in  consideration  of  the  same  being 
shipped,  and  the  person  in  charge  thereof  b^ 
ing  canied  on  the  terms  and  conditions  herein- 
after mentioned,  the  party  of  the  first  part 
tgreea  to  forward  the  same  as  far  as  its  line 
extends  towards  or  to  point  of  destination,  and 
there  deliver  same  to  tine  consignee  or  the  next 
carrier  in  the  route,  and  guarantees  that  the 
freight  thereon,  from  point  of  shipment  to  des- 
tioation,  shall  not  exceed  tJie  reduced  rate  of 
25c.  per  100  lbs.,  and  agrees  to  carry  free  on 
the  train  with  said  stock,  to  take  care  of  same, 
the  persons  below  named  as  in  charge  thereof, 
not  to  exceed  one  for  one  or  two  cars,  two  for 
three  or  four  cars,  and  three  for  five  or  more 
cars,  at  their  own  risk  of  personal  injury,  ex- 
cept when  caused  by  the  gross  negligence  or 
willful  misconduct  of  the  party  of  the  first  part 
in  forwarding  the  train  with  said  stock;  this 
contract  entitling  them  to  ride  on  the  train  car- 
ryiog  said  stock  only.  In  consideration  of 
whicn  the  party  of  the  second  part  agrees  that 
he  will  load  and  unload  said  stock  at  his  own 
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risk  and  expense,  take^the  entire  care  and  con- 
trol of  same  on  the  trip,  feed  and  water  the 
same  at  his  own  risk  and  expense,  in  case  of  de- 
lay from  any  cause  whatever,  and  at  proper  in- 
tervals on  tne  route  see  that  the  cars  are  in  good 
condition,  properlv  loaded  and  securely  fast- 
ened, and  that  he  does  and  will  assume  all  risk,  . 
and  agrees  that  party  of  the  first  part  shall  not 
be  held  responsible  for  any  loss  or  damage 
which  may  occur  in  loading,  forwarding,  or 
unloading  said  stock,  either  from  overloading, 
heat,  suffocation,  disease,  weakness,  pelting 
down  or  injured  or  killed  in  the  cars,  vicious- 
ness,  injuring  or  killing  each  other,  want  of 
care,  food,  or  water,  remaining  too  long  in  the 
cars,  escapes  from  any  cause,  delays  caused  by 
fire,  storms,  obstructions  of  tracks,  broken 
rails,  failure  of  machinery  or  cars.want  of  fuel 
or  water,  or  any  other  cause  incident  to  rail- 
road transportation,  except  fraud  or  gross  neg- 
ligence in  forwarding  the  particular  cars  in 
which  said  stock  is  loaded.  Intending  hereby 
to  engage  the  party  of  the  first  part  to  forward 
said  stock  over  its  road,  but  not  to  hold  it  re- 
sponsible in  any  manner  for  the  care  or  safety 
thereof,  or  of  the  persons  traveling  therewith, 
unless  arising  from  fraud  or  gross  negligence, 
as  above  specified.  The  party  of  the  secobi 
part  further  agrees,  for  the  consideration  afore- 
said, that  he  will  in  no  event  hold  the  party  of 
the  first  part  responsible  for  any  loss,  damage, 
or  injury  whatever  to  said  stock  which  may 
occur  beyond  its  own  line,  and  in  case  of  any 
loss  or  damage  on  its  line,  for  which  the  part^ 
of  the  first  part  may  be  responsible  under  this 
contract,  such  responsibility  shall  be  and  is 
hereby  limited  to  $100  for  each  horse,  mule, 
stallion,  or  Jack,  $50  for  each  cow,  steer,  or 
bull,  and  $20  for  each  other  animal,  whether 
such  loss  or  damage  exceeds  such  sums  or  not; 
and  ail  loss  and  damage  which  may  occur  to 
said  stodk,  from  whatever  causes,  for  which 
claim  is  not  made  in  writing  within  ten  days  of 
its  occurrence,  to  the  general  freight  agent  of 
the  party  of  the  first  part,  is  hereby  released 
and  forever  discharged.  The  partv  of  the  sec- 
ond part  further  agrees  that  he  fully  under- 
stands and  assents  to  the  terms  of  this  contract, 
and  that  the  same  shall  apply  to  each  and  every 
one  of  the  carriers  in  the  route  to  destination. 
In  witness  whereof  the  parties  hereto  have  here- 
unto set  their  bands  and  seals  in  duplicate,  the 
dav  and  year  above  written.  Chesapeake  & 
Ohio  Railway  Company.  By  C.  W.  Hunter, 
Agent.  [Seal.]  J.  A.  Hughes,  Owner  &  Ship- 
per.   [Seal.]" 

The  court,  having  considered  the  case  and 
the  facts,  and  the  law  arising  thereon,  was  of 
opinion  that  the  plaintiff  was  entitled  to  re- 
cover the  full  amount  claimed  by  him,  $176, 
found  for  the  plaintiff,  and  assessed  his  dam- 
ages at  said  amount;  and  the  defendant  moved 
the  court  to  set  aside  its  finding  because  the 
same  was  contrary  to  the  law  and  the  evidence, 
which  motion  the  court  overruled,  and  the  de- 
fendant excepted.  The  defendant  also  asked 
that  a  new  trial  be  granted  it,  which  the  court 
refused.  The  defendant  again  excepted, which 
exceptions  were  properly  saved  to  it,  and  Judg- 
ment was  rendered  against  the  defendant  for 
said  amount;  and  from  this  Judgment  this  writ 
of  error  was  obtained. 
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Meur9.  Simms  A  Enslow*  for  plaintiff  in 

error: 

The  limitation  as  to  value  has  no  teadency 
to  exempt  from  liability  for  negligence.  It 
does  not  induce  want  of  care.  It  exacts  from 
the  carrier  the  measure  of  care  due  to  the  value 
agreed  on.  The  carrier  is  bound  to  respond 
Id  that  value  for  negligence.  The  compensa- 
tion for  carriage  is  based  on  that  value. 

The  shipper  is  estopped  from  saying  that  the 
value  is  greater.  The  articles  have  no  greater 
value  for  the  purposes  of  the  contract  oitrans- 
portalion  between  the  parties  to  that  contract. 
The  carrier  must  respond  for  negligence  up  to 
that  value. 

Wheeler,  Carriers,  p.  114  et  aeq,;  Hart  v. 
Penntyltania  R.  Go.  112  U.  S.  881,  28  L.  ed. 
717;  Biehmond  <fc  2>.  R.  Co.  v.  Papne,  6  L.  R. 
A.  849,  86  Ya.  481;  Duntley  v.  Boston  AM.R. 
Co.  (N.  H.)  9  L.  R.  A.  449;  LouiwiUe  df  If.R. 
Co.  V.  Sherrod,  84  Ala.  178;  Oppenheimer  v. 
United  States  Exp.  Co.  69^1.62,18  Am.  Rep.  696; 
EiU  V.  Boston,  H.T.dbW.  R.  Co.  144  Mass.  284; 
Graves  v.  Lake  Shore  A  M.  8.  R.  Co.  187  Mass. 
88,  60  Am.  Rep.  282;  Squire  v.  New  York 
Cent.  R.  C^.  98  Mass.  289.  98  Am.  Dec.  162; 
Barvev  v.  Terre  Haute  db  1.  R.  Co.  74  Mo. 
688;  Magnin  v.  Dinsmare,  70  N.  Y.  410,  26 
Am.  Rep.  608. 

Messrs.  Vinson  A  MeDonaicl»  for  de- 
fendant in  error: 

The  courts  which  hold  that  a  railroad  com- 
pany can  by  express  contract  relieve  itself 
from  its  liaoility  as  a  carrier  of  freight  for  in- 
jury to  or  loss  of  the  freight,  resulting  in  any 
degree  from  the  want  of  care  or  faithfulness  of 
themselves  or  their  agents,  are  courts  of  great 
leaminff  and  eminent  respectability. 

On  the  other  hand,  the  courts  which  hold 
that  "a  railroad  company  cannot  by  express 
contract,  though  upon  the  consideration  of  a 
reduced  charge  upon  the  freight,  relieve  itself 
from  or  limit  Its  liability  as  a  carrier  of  freight 
for  injury  or  loss  of  the  freight  resulting  in  any 
degree  from  the  want  of  care  or  negligence  of 
themselves  or  their  agents,"  are  equally  as  emi- 
nent and  much  more  numerous  than  those 
which  hold  the  contrary  doctrine. 

Virginia  d  T.  R.  Co.  v.  Sayers,  26  Gratt. 
828;  Maslin  v.  Baltimore  d  0.  R.  Co.  14  W. 
Ya.  180,  85  Am.  Rep.  748,  and  cases  cited; 
BoeJd  V.  Chicago,  M.  d  St.  P.  R.  Co.  44  Minn. 
191;  Missouri,  K.  d  T.  R.  Co.  v.  Craves  (Tex. 
App.)  May  8,  1890;  Louisville  d  N.  R.  Co.  v. 
Wynn,  88  Tenn.  820;  Chicago  d  K  W.  R.  Co. 
r.  Chapman,  80  III.  App.  604;  Doan  v.  St.  Lou- 
is, K.  d  N.  W.  R.  Co.  88  Mo.  App.  408:  Oro- 
gan  v.  Adams  Exp.  Co.  114  Pa.  528,  60  Am. 
Rep.  860;  Pennslyvania  R.  Co.  v.  Wciller,  184 
Pa.  810;  Southern  Em.  Co.  v.  Seide,  67  Miss. 
260;  Missouri  Pae,  R.  Co.  v.  Vanderventer 
(Neb.)  8  L.  R.  A.  129;  New  York  Cent.  R.  Co. 
V.  Loekweod,  84  U.  8.  17  Wall.  857,  21  L.  ed. 
627. 

Redfleld  on  Carriers  &  Bailments,  §  156, 
•ays:  '*There  is  something  very  incongruous 
and  not  a  littJe  revolting  to  the  moral  sense 
that  a  bailee  for  hire  should  be  allowed  to  stip- 
ulate for  exemption  from  the  consequences  of 
bis  own  negligence, ordinary  or  extraordinary." 

Story  on  Bailments,  g  571:  "The  question 
may  not  be  considered  at  rest  by  an  adjudica- 
tion entirely  satisfactory  in  its  reasoning  and 

17  li.  R.  A 


turning  upon  the  very  point  in  which  ft  was 
held  that  in  case  of  such  notice  (that  is,  lim- 
ited contract)  the  carrier,  is  liable  for  losses  and 
injuries  occasioned  not  only  by  gross  negli- 
gence, but  by  ordinary  negligence. 

New  York  Cent.  R.  Go.  v.  Lockwood,  84  U. 
S.  17  WaU.  857,  21  L.  ed.  627,  is  one  of  the 
leading  cases,  and  is  a  well-considered  one. 
The  court  arrives  at  the  following  conclu- 
sions: 

(1)  A  common  carrier  cannot  lawfully  stip- 
ulate for  exemption  from  responsibility  when 
such  exemption  is  not  just  and  reasonable  in 
the  eye  of  the  law. 

(2)  It  is  not  just  and  reasonable,  in  the  eye 
of  the  law,  to  stipulate  for  exemption  from 
responsibility  for  the  negligence  of  himself  or 
his  servants. 

(8)  These  rules  apply  both  to  common  car- 
riers of  goods  and  common  carriers  of  passen- 
gers. 

Bee  also  Virginia  d  T.  R.  Co.  v.  Sayers, 
26  Gratt.  828;  Maslin  v.  Baltimore  dO.R.Go. 
14  W.  Ya.  180,  85  Am.  Rep.  748. 

EngHgli,  J.,  delivered  the  opinion  of  the 
court: 

The  question  presented  for  our  consideration 
and  determination  in  this  case  is  whether  a 
railroad  operating  in  this  state,  and  carrying 
on  business  as  a  common  carrier,  can  by  a 
special  contract  made  with  a  shipper  of  live- 
stock fix  the  value  of  the  property  to  be 
shipped,  and  ascertain  beforehand  the  amount 
of  damages  that  is  to  be  paid  in  the  event  of  the 
loss  of  the  property,  when  the  rates  of  charges 
for  transportation  are  fixed  by  the  same  agree- 
ment in  accordance  with  the  value  placea  fajy 
the  owner  or  shipper  upon  the  animal  shipped, 
or  whether  a  shipper  has  a  right  to  fix  one  value 
upon  his  property  at  the  time  he  is  making  the 
shipment,  in  order  to  get  the  advantage  of  re- 
duced rates,  and  place  another  value  upon  his 
property  when  he  claims  damages  for  its  loss 
or  destruction.  The  portion  of  the  aj^reement 
signed  by  the  shipper  which  is  material  in  this 
case  reads  as  follows:  "The  party  of  the 
second  part  further  agrees,  for  the  considera- 
tion aforesaid,  that  he  will  in  no  event  hold  the 
party  of  the  first  part  responsible  for  any  loss, 
damage,  or  injury  whatever  to  said  stock  whidi 
may  occur  beyond  its  own  line;  and,  in  caae 
of  any  loss  or  damage  on  its  line  for  which  the 
party  of  the  first  part  may  be  responsible  under 
this  contract,  such  responsibility  shall  be  and 
is  hereby  limited  to  $100  for  each  horse,"  etc., 
*'  whether  such  loss  or  damage  exceeds  such 
sum  or  not "  It  appears  from  the  agreed  state- 
ment of  facts  that  the  freight  train  upon  which 
the  mare  was  shipped  went  through  the  Guy- 
andotte  bridge  across  Guyandotte  river,  and 
said  mare  was  killed  in  the  wreck  between 
Huntington  and  Brownstown.  Whether  the 
wreck  was  the  result  of  inevitable  accident  or 
negligence  on  the  part  of  the  defendant  does 
not  appear;  but  the  rule  has  been  laid  down 
that  where  a  loss  of  this  character  appears  the 
presumption  is  that  it  was  caused  by  negligence, 
and  the  burden  of  proof  is  on  the  defendant  to 
show  the  contrary.  For  the  purposes  of  this 
case,  then,  we  will  consider  it  as  if  the  loss  of 
the  mare  was  occasioned  bv  the  negligence  of 
the  defendant;  and  we  fina  that  this  court  in 


1892. 


ZouoH  T.  Chbsafsakb  &  Ohio  R.  Co. 


It9 


the  case  of  Madin  t.  Baltimore  d  0,  R,  Co., 
14  W.  Ya.  180,  85  Am.  Rep.  748  (second  point 
of  syllabus,)  has  held  that  "a  common  carrier 
for  hire,  by  special  contract  based  on  a  valua- 
ble consideration,  may  exempt  itself  from  loss 
or  damage  resulting  from  inevitable  accident, 
though  such  accident  was  not  the  result  of  the 
act  of  Gkxl  or  of  the  public  enemy,  provided 
the  common  carrier  or  its  servants  in  no  man- 
ner contributed  to  such  accident;  but  it  cannot 
exempt  itself  from  loss  or  damage  which  has 
in  any  degree  been  caused  by  the  negligence  or 
misfeasance  of  itself  or  its  servants.^    That 
case  was  one  in  which  a  lot  of  cattle  were 
shipped  over  the  Baltimore  &  Ohio  Railroad 
under  a  special  contract  in  which  it  was  provid- 
ed that  in  consideration  of  a  reduced  rate  of 
charges  the  plaintiff  assumed  certain  specified 
risks,  that  is,  all  and  everv  risk  of  injuries  which 
the  animals  or  any  of  them  might  receive  in 
consequence  of  any  of  them  being  wild,  vicious, 
unruly,  weak,  escaping,   maimine  or  killing 
themselves  or  each  other,  or  from  oelays,  or  in 
consequence  of  heat,  suffocation,  or  the  ill  ef- 
fects of  being  crowded  on  the  cars,  or  on  ac- 
count of  being  injured  by  burning  of  hay  or 
straw  or  other  material  u^  hy  the  owner  for 
feeding  them  or  otherwise,  and  for  any  dam- 
age occasioned  thereby,  and  also  all  risk  of  any 
loss  sustained  by  reason  of  anj  delay,  or  for 
other  causes  or  things  in  or  incident  to  or  from 
or  in  loading  or  unloading  the  cattle.    And  by 
said  special  agreement  the  plaintiff  agreed  to 
load  and  unload  the  cattle  at  his  own  risk,  the 
defendant  to  furnish  the  necessary  power  to 
move  the  cars  under  the  plaintifTs  oirection, 
who  was  to  examine  for  himself,  and  see  that 
they  were  of  sufficient  strength,  of  the  rieht 
kind,  and  in  good  repair.    And  it  was  further 
agreed  Uiat  under  no  circumstances  should  the 
defendant  be  responsible  for  injuiy  to  or  loss 
of  any  single  animal  beyond  $200,  though  its 
value  might  be  more.    And  the  plaintiff  or  his 
agent  was  to  have  a  free  passage  on  the  cars, 
to  take  care  and  charge  of  the  cattle,  but  at  his 
own  risk  of  personal  injury  from  any  cause. 
And  the  plaintiff  released  the  defendant  from 
all  responsibility  for  losses  before  referred  to, 
or  from  any  otner  that  might  happen  from 
mistakes  or  unavoidable  accident  in  the  trans- 
portation of  the  cattle.    The  weather  was  very 
warm,  the  cattle  were  placed  in  two  cars  and 
accompanied  by  plaintiff's  agent:  the  cars  were 
delayed,  and  two  cattle  died  on  the  way  from 
heat,  and  others  were  seriously  injured.    The 
facts  in  the  case  under  consideration  are  quite 
different    In  this  case  the  plaintiff,  for  the 
purpose  of  getting  the  benefit  of  reduced  rates 
of  carriage,  fixed  the  value  of  bis  mare  at  $100, 
and  paid  in  consequence  $8. 25  freight,  whereas, 
if  he  had  placed  her  at  $175,  he  would  have 
been  required  to  pay  $7;  and  be  agreed  that  in 
case  of  loes  or  damage  on  the  defendant's  line, 
for  which  said  company  might  be  responsible 
under  said  contract,  it  should  be  limited  to 
$100.    Now  under  this  contract,  if  the  plain- 
tiff was   honest  In  fixing  the   value  of  the 
mare  at  $100,  and  agreeing  to  receive  that 
amount  in  the  case  of  a  loss  for  which  the  de- 
fendant was  legally  liable,  what  unfairness  or 
unreasonableness  could  there  be  in  the  contract 
if  the  mare  was  lost,  he  would  get  the  value 
fixed  on  her  by  himself;  but  if  ne  fixed  that 
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value  below  the  real  value  of  the  mare,  for  the 
purpose  of  enjoying  the  benefit  of  the  reduced 
rates,  would  it  w  reasonable  and  right  to  allow 
him,  when  the  loss  occurs,  to  put  a  higher 
value  on  her,  which  he  could  have  done  at  the 
time  of  shipment,  and  would  no  doubt  have 
done  if  he  had  not  wished  to  avoid  the  addi- 
tional freight  charge  7  As  I  understand  this 
contract,  it  does  not  exempt  the  defendant  rail- 
road from  liabUit]^,  and  such  was  not  the  in- 
tention of  the  parties  thereto.  It  merely  fixes 
the  amount  of  liability  which  will  be  incurred 
in  the  event  of  loss,  by  placing  a  valuation  on 
the  property  to  be  handled  by  the  road.  In 
the  case  of  MasHn  v.  Baltimore  db  0.  R,  Ch. 
eupra,  it  wiU  be  noticed  that  the  court  held 
that  the  company  could  not  exempt  itself  from 
loes  or  damage  by  special  contract.  It  does 
not,  however,  hold  that  the  shipper,  by  special 
contract  with  the  railroad,  cannot  ascertain  and 
fix  the  prospective  liability  of  the  road  in  case 
of  loss  by  fixing  a  fair  ana  honest  valuation  on 
the  property,  in  the  case  of  Hart  v.  Penneyl- 
rnnla  R.  Oo.,  112  U.  8.  881,  28  L.  ed.  717,  wiU 
be  found  a  case  which  bears  a  great  similarity 
to  the  one  at  bar.  In  that  case  a  party  shipped 
five  horses  and  other  property  by  a  railroad 
in  one  car,  and  under  a  bill  of  lading  signed 
by  him,  which  stated  that  the  horses  were  to 
be  transported  upon  the  following  terms  and 
conditions,  whic£  are  admitted  and  accepted 
by  him  as  just  and  reasonable:  First  to  pay 
freight  thereon  at  a  rate  specified,  "on  the  con- 
dition that  the  carrier  assumes  a  liability  on 
the  stock  to  the  extent  of  the  following  agreed 
valuation:  If  horses  or  mules,  not  exceeding 
$200  each;  if  a  chartered  car,  on  the  stock  and 
contents  in  same  $1,200  for  the  carload.  But 
no  carrier  shall  be  liable  for  the  acts  of  the 
animals  themselves,  nor  for  loss  or  damage 
arising  from  the  condition  of  the  animals 
themselves,  which  risks,  being  beyond  the  con- 
trol of  the  company,  are  hereby  assumed 
by  the  owner,  and  the  carrier  released  there- 
from." By  the  negligence  of  the  railroad 
company  or  its  servants,  one  of  the  horses  was 
killed  and  the  others  were  injured,  and  the 
other  property  was  lost.  In  a  suit  to  recover 
the  damages,  it  appeared  that  the  horses  were 
race  horses,  and  the  plaintiff  offered  to  show 
damages,  based  on  their  value,  amounting  to 
over  $25,000.  The  testimony  was  excluded, 
and  be  had  a  verdict  for  $1,200.  On  a  writ  of 
error  brought  by  him,  held  (1)  the  evidence 
was  not  admissible,  and  the  valuation  and  lim- 
itation of  liability  in  the  bill  of  lading  were 
just  and  reasonable,  and  binding  on  the  plain- 
tiff; (2)  the  terms  of  the  limitation  covered  a 
loss  through  negligence.  It  was  also  held  that 
"  when  a  contract  of  carriage  signed  by  the 
shipper  is  fairly  made  with  a  railroad  company, 
agreeing  on  a  valuation  of  the  property  carriea, 
with  the  rate  of  freight  based  on  the  condition 
that  the  cairier  assumes  liability  only  to  the 
extent  of  the  agreed  valuation,  even  in  case  of 
loss  or  damage  by  the  neglifsenceof  the  carrier 
the  contract  wiu  be  upheld  as  a  proper  and 
lawful  mode  of  securing  due  proportion  be- 
tween the  amount  for  which  the  carrier  may 
be  responsible  and  the  freight  he  receives,  and 
of  protectins;  himself  against  extravagant  and 
fanciful  valuations."  And,  in  the  course  of 
his  opinion  delivered  in   that  case,  Blatch- 
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for<l.  /..  says:  ••This  qualiflcatioB  of  tbe  11a- 
bilily  of  tbe  carrier  is  reasonable,  and  is  as  im- 
port uot  as  tbe  rule  wbicb  it  Qualifies.  There 
L«»  no  justice  in  allowing  the  shipper  to  be  paid 
a  large  value  for  an  article  which  he  has  in- 
duced th€  carrier  to  take  at  a  low  rate  of  freight 
on  tbe  assertion  and  agreement  that  its  value 
is  a  less  sum  than  that  claimed  after  a  loss.  It 
is  just  to  hold  tbe  shipper  to  his  agreement, 
fairly  made,  as  to  value,  even  where  the  loss 
01  injury  has  occurred  through  the  negliffence 
of  the  carrier.  The  effect  of  the  agreement  is 
to  cheapen  the  freight  and  secure  the  carriage, 
if  there  is  no  loss;  and  the  effect  of  disregard- 
ing tbe  agreement,  after  a  loss,  is  to  expose  the 
carrier  to  a  greater  risk  than  tbe  parties  intend- 
ed he  shoiiKl  assume."  The  agreement  as  to 
value  in  this  case  stands  as  if  the  carrier  had 
asked  the  value  of  the  horses,  and  had  been 
told  by  the  plaintiff  the  sum  Inserted  in  the 
contract.  See  also  Greenhood,  Pub.  Pol.  p. 
617,  and  the  numerous  authorities  there  cited 
in  support  of  this  doctrine. 

Under  the  strict  rules  of  the  common  law  the 
liability  of  the  common  carrier  is  concisely 
stated  by  Hutchinson,  in  his  valuable  and  ex- 
haustive work  on  Carriers,  as  follows:  "  He 
is  an  insurer  of  the  goods  against  all  losses  ex- 
cept those  caused  by  the  act  of  God,  the  pub- 
lic enemy,  the  law,  the  owner,  or  the  inherent 
nature  of  the  goods."  And,  if  we  treat  tbe 
carrier  as  an  insurer,  it  would  surely  be  un- 
reasonable to  allow  the  shipper,  at  the  time  he 
is  insured  by  placing  his  horse  on  the  cars,  to 
place  one  estimate  on  its  value,  and  pay  freight 
in  accordance  with  that  estimation,  and  when 
a  loss  occurs  to  come  forward  and  claim  his 
insurance  in  the  shape  of  damages  by  placing 
another  and  higher  valuation  upon  the  prop- 
erty; and  if  there  is  any  species  of  property 
about  which  men  are  disposed  to  differ,  and 
differ  honestlv,  it  is  in  regard  to  the  valuation 
placed  upon  horses  from  casual  observation, 
and  the  ordinary  railroad  agent  is  not  presumed 
to  be  capable  of  placing  a  proper  estimate  on 
the  value  of  property  of  this  character,  even  if 
he  has  an  opportunity  of  inspecting  it  So 
that  foHithis  reason,  unless  some  value  is  al- 
lowed to  be  fixed  upon  the  property  offered 
for  shipment,  the  carrier  is  liable  to  be  sub- 
jected to  a  gross  imposition  by  allowing  the 
owner  of  a  horse,  the  value  of  which  can  onl^ 
be  estimated  by  thousands  of  dollars,  to  avail 
himself  of  the  advantage  of  low  rates  by  plac- 
ing a  low  estimate  on  said  property,  and  in  the 
event  of  a  loss  to  claim  and  recover  the  true 
value.  Tbe  question  of  the  liability  of  com- 
mon carriers  under  similar  circumstances  was 
presented  to  the  court  of  appeals  of  Virginia 
in  the  case  of  Richmond  A  D.  R,  Oo.  v.  Payne, 
86  Va.  481,  6  L.  R.  A.  849;  and  the  rulings 
of  the  court  in  that  case  clearly  draw  the 
distinction  between  an  agreement  entered 
into  between  a  common  carrier  and  a  shipper 
to  exempt  the  carrier  from  liability  for  injury 
or  loss  occasioned  by  the  neglect  or  misconduct 
of  such  carrier,  and  a  special  agreement,  in 
consideration  of  reduced  rate  of  transportation, 
to  limit  his  liability  to  a  certain  amount  less 
than  tbe  value  of  the  property  in  case  of  loss 
or  damage  occurring  through  bis  negligence. 
In  that  state  there  is  a  statute  which  provides 
:i>Rt  no  "agreement  made  by  a  common  carrier 
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for  exemption  from  liability  for  injury  or  loss 
occasioned  by  his  own  neglect  or  misconduct 
shall  be  valid."  But  said  court,  in  its  opinion, 
after  quoting  said  statute,  says:  "But  that  is 
not  the  question  before  us.  The  question  here 
is  whether, w  hen  the  shipper  signs  a  bill  of  lad- 
ing not  exempting  the  carrier  from  liability  for 
the  negligence  oi  himself  or  his  servants,  but 
limiting  tbe  amount  in  which  the  carrier  shall 
be  liaitle,  in  consideration  of  the  goods  being 
carried  at  reduced  rates,  such  a  contract,  fairly 
entered  into,  is  valid  and  binding;  and  we  see 
no  reason  why,  when  its  terms  are  just  and 
reasonable,  it  should  not  be.  The  test  to  be 
applied  in  all  such  cases  is.  Was  the  contract 
fairly  entered  into,  and  are  ita  terms  just  and 
reasonable?" 

The  contract  between  tbe  carrier  and  ship- 
pjer,  in  tbe  case  at  bar,  was  that  in  cooifidera- 
tion  of  tbe  freight  on  said  horse  being  fixed  at 
$8.25  tbe  responsibility  of  the  carrier  should 
be  limited  to  $100  for  the  horse,  and  not  that 
the  carrier  should  be  exempted  from  liability. 
Now  it  will  be  conceded  that  a  common  car- 
rier, in  receiving  property  for  shipment,  is 
entitled  to  a  fair  representation  from  the  ship- 
per as  to  the  value  of  the  property  to  be 
shipped,  so  that  being  acquainted  with  the 
value  of  the  article  intrusted  to  his  care,  he 
may  use  care  and  vigilance  commensurate 
witb  the  risk  he  incurs^  So,  in  the  case  of 
Musery,  American  Erp.Oo.,  1  Fed.  Rep.  888, 
(decided  by  the  United  States  circuit  court 
for  the  southern  district  of  New  York,)  Wal- 
lace, (/.,  delivering  tbe  opinion,  says:  ''The 
right  of  a  carrier  to  exact  fair  information  aa 
to  the  value  of  property  confided  to  his  care 
has  always  been  recognized.  He  has  the  right 
to  insist  that  bis  compensation  be  measured  by 
his  risk,  and,  obviously,  the  degree  of  caro 
which  he  will  exercise  will  measurably  depend 
upon  the  extent  of  the  responsibility  he  may 
incur,"  etc.  And  in  the  syllabus  the  court 
held  that  "a  stipulation  in  a  receipt  limiting 
tbe  liability  of  the  carrier  to  a  stated  sum  ia 
binding  upon  the  shipper,  in  tbe  absence  of  a 
disclosure  as  to  the  real  value  of  the  goods 
shipped."  And  it  may  be  noticed  here  that 
nothing  in  the  case  at  bar  shows  that  the  de- 
fendant had  any  intimation  that  the  horse 
shipped  by  the  plaintiff  for  anv  reason  ex- 
ceeded in  value  the  sum  of  $100.  The  Su- 
preme Court  of  Wisconsin,  in  the  case  of 
Black  V.  Goodrich  Transp,  Co.,  65  Wis.  819,  42 
Am.  Rep.  718,  held  that  «Mt  is  well  settled 
that  a  common  carrier  of  persons  or  property 
cannot,  by  any  agreement,  however  plain  and 
explicit,  wholly  relieve  itself  from  liability 
for  injury  resulting  from  its  gross  negligence 
or  fraud,"  and  that  "it  is  also  settled  that  in 
order  to  exempt  the  carrier  from  liability,  or 
to  limit  the  extent  of  its  liability,  for  injury 
caused  by  its  own  negligence  of  any  kind,  the 
contract  must  expressly  so  provide,"  and  t^at 
"  a  contract  providing  that  m  case  of  loss  ,the 
carrier  shall  be  liable  to  pay  as  damageis  a 
specified  sum  will  not,  without  an  express 
stipulation  to  that  effect,  relieve  the  carrier 
from  liability  to  the  full  amount  of  the  goods 
lost  through  its  negligence.  It  is  true  that 
the  supreme  court  of  T^^ew  York,  in  tbe  ca?»e 
of  Oould  V.  Bill,  2  Hill,  628,  in  1842,  held 
that  "  common  carriers  cannot  limit  their  li»> 
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billty  or  evade  the  oonaequences  of  a  breach  of 
tbcir  legal  duties,  as  such,  by  an  express  agree- 
ment or  special  acceptance  of  the  goods  to  be 
transported."     And  Hutchinson  on  Garaiers, 
Id  discussing  this  point,  says:    *'  A  few  years 
after  this    aecision  the  very  same  question 
came  before  the  Supreme  Court  of  the  United 
States  in  the  case  of  New  Jeney  Steam  Nav, 
Co.  V,   MerchanUt  Bank  of  Boston,  47  U.  8. 
6   How.  844, 12  L.  ed.  466,  and    the   ruling 
in  GhvUd  y.  HiU  was  disapproved;  the  court 
being  unanimously  of  the  opinion  that  a  com- 
mon csrrier  might,  at  least  by  special  ctmtract, 
restrict  his  liability.    This  decision  was  soon 
followed  in  the  courts  of  New  York,  in  which 
the  decision  in  Qovld  v.  UiU  was  abandoned 
BS  untenable;  and  the  ri^ht  of  the  carrier  thus 
to  limit  his  responsibility  has  ever  since  re- 
mained unquestioned  in  that  state,  and  may 
DOW  be  stated  as  the  well-settled  law  of  our 
states  as  well  as  of  the  supreme  court  of  the 
United  States.    The  validity  of   such  special 
contracts  has  indeed  been  nowhere  denied,  and 
the  case  of  Qould  v.  HiU  stands  as  the  only 
reported  case  in  which  the  right  of  the  carrier 
to  limit  his  liability  in  this  way  is  held  to  be 
unlawful.    It  may  therefore  be  stated  as  the 
universal  law  of  this  country  that,  in  the  ab- 
sence of  a  statute  prohibiting  it,  all  common 
carriers  may  by  express  or  special   contract 
with  ibeir  employer  be  exonerated  from  that 
rigorous  rule  of  the  common  law  which,  in 
the  absence  of  contract,  makes  them  insurers 
of  the  safety  of  the  goods  intrusted  to  them." 
6ee  also  Ang.  Carr.  §  259,  and  also  the  case  of 
Loutsville  AN,R  Co,  Y,8herrod,  84  Ala.  178, 
where  it  was  held  that  "a  common  carrier 
may  by  special  con  tract,  limit  his  liability  for 
loss  of  goods  to  an  amount  agreed  on  as  the 
value,  in  consideration  of  a  reduced  rate  of 
freight,  provided  no  extortion  or  coercion  is 
practiced  or  threatened,  and  no  undue  advan- 
tage taken  of  the  shipper;  but  such  special 
contract  does  not  protect  the  carrier  against 
liability  for  fraud,  nor  for  intentional,  wanton, 
or  reckless  negligence."    So,  also,  In  the  case 
of  HiU  V.  Boston,  K  T.  d  W.  R  Go,,  144  Mass. 
2S4,  it  appears  that  "cows  belonging  to  A. 
were    delivered  to  a  common  carrier  by  an 
a^eotof  A.,  who  was  employed  to  attend  to 
the  care  and  transportation  of  the  cattle,  and 
who  signed  an  agreement  for  their  transpor- 
tation by  railroad,  in  which  the  value  of  each 
cow    was  estimated  at  a  certain  sum,  and 
which  provided  that  the  ovvner  of  the  cows 
should  assume  all  risk  of  loss  or  damage  from 
any  cause  except  from  collision  of  trains,  in 
which  case    the  carrier  should  not  be  held 
liable  for  a  greater  sum  than  that  specified  in 
the  agreement;  that  the  rates  of  transportation 
were  based  upon  and  intended  only  for  cows 
of  the  value  specified:  and  that  an  additional 
rate    would  be  charged  for  cows  of  greater 
valae.     One  of  Uie  cows  was  killed  by  the  neg- 
ligence of  the  carrier,  and  not  by  a  collision  of 
trains.    Held,  in  an  action  by  A.  against  the 
carrier,  that  he  could  recover  only  the  value  of 
the  cow  as  expressed  in  the  agreement,  and 
that  be  was  bound  bv  the  agreement  made 
with  bis  assent."    See  also  Grates  y»  Lake  Shore 
dt  M.  S.  B,Co.,  187  Mass.  83,  50  Am.  Rep.  282, 
where  the  facts  are  similar  and  the  same  prin- 
ciple is  announced;  and  while  there  is  consid- 
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erable  conflict  in  the  decisions  the  result  of 
our  examination  has  been  that  the  great 
weight  of  authority  is  in  favor  of  the  princi- 
ples announced  in  the  decisions  and  authorities 
above  quoted.  As  we  understand  the  ruling 
of  this  court  in  Maslin  v.  Baltimore  db  0,  Si 
Co,,  supra,  it  was  held  in  that  case  that  "a  com- 
mon carrier  for  hire  may  by  special  contract, 
based  on  valuable  consideration,  exempt  itself 
from  loss  or  damage  resulting  from  inevitable 
accident,  though  such  accident  was  not  the  re- 
sult of  the  act  of  Qod  or  of  the  public  enemy, 
f provided  the  common  carrier  or  its  servants 
n  no  manner  contributed  to  such  accident;  but 
it  cannot  exempt  itself  from  loss  or  damage 
which  was  in  any  degree  caused  by  the  negli- 
gence or  misfeasance  of  itself  or  its  servants.** 
And  our  ruling  in  the  case  at  bar  is  distin- 

Siished  from  the  ruling  in  that  case  in  this, 
at  we  here  hold  that  "where  a  contract  of  car- 
riage.signed  by  the  shipper,  is  fairly  made  with 
a*railroad  company  as  a  common  carrier,  and 
the  valuation  of  the  property  shipped  is  agreed 
upon,  and  in  consideration  of  the  valuation  so 
fixed  a  rate  of  freight  is  determined  upon,  on 
the  condition  that  the  carrier  assumes  liability 
to  the  extent  of  the  agreed  valuation,  even  in 
the  case  of  loss  by  reason  of  prima  facie  negli- 
gence of  the  carrier  the  contract  will  be  up- 
held as  fixing  the  liability  of  the  carrier  in 
proportion  to  the  freight  he  receives,  and  pro- 
tecting himself  against  extravagant  valuations; 
and  such  a  contract  will  not  be  upheld  as  ex- 
empting the  carrier  from  aU  Uability,  but  as 
limiting  the  liability  in  case  of  loss  to  the 
amount  fixed  by  agreement. 

Having  reached  this  conclusion  the  judg- 
ment complained  of  is  reversed,  the  finding  of 
the  circuit  court  is  set  aside,  and  a  new  trial 
is  awarded,  with  costs  to  the  plaintiff  in  error. 

Brannon,  J.,  concurring: 

I  concur  in  the  decision  In  this  ctiae.  To 
avoid  misapprehension  of  my  own  views,  I 
desire  to  say  that  the  shipper  may  require  the 
carrier  to  ship  his  property  under  the  impera- 
tive requirement  of  the  law  of  the  land,  and 
pay  the  rate  of  freight  prescribed  by  that  law, 
and  he  cannot  be  compelled  to  sign  any  bill 
of  lading  or  contract  limiting  the  value  of 
the  property,  or  the  amount  of  liability  in  case 
of  loss.  If,  however,  to  obtain  a  lower  rate, 
he  chooses  to  enter  into  a  fair  contract,  limit- 
ing the  liability,  but  not  wholly  exempting 
the  carrier  from  liability  for  negugenoe,  ne  is 
bound  by  his  contract 

Liie»8«  P.,  dissenting: 

In  the  leading  case  of  New  York  Cent,  B.  Co. 
v.  Lockwood,  84  IT.  8.17  Wall.  867, 21 L.  ed.  627 
Justice  Bradley ,in  delivering  the  opinion  of  the 
court,  said :  "  In  regulating  the  public  estab- 
lishment of  common  carriers,  the  great  object 
of  the  law  was  to  secure  the  utmost  care  and 
diligence  in  the  performance  of  their  impor- 
tant duties—an  object  essential  to  the  welfare 
of  every  civilized  community.  Hence  the 
common  law  rule  which  charged  the  common 
carrier  as  an  insurer.  Why  charge  him  as 
such?  Plainly,  for  the  purpose  of  raising  the 
most  stringent  motive  for  the  exercise  of  care- 
fulness aud  fidelity  in  his  trust  In  regard 
to  passengers  the  highest  degree  of  careful- 
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Dess  and  diligence  is  expressly  exacted.  In 
the  one  case  the  securioe  of  tbe  most  exact 
diligence  and  fidelity  underlies  the  law,  and  is 
the  reason  for  it;  in  the  other,  it  is  directly 
and  absolutely  prescribed  by  the  law.  It  is  ob- 
vious, therefore,  that  if  a  carrier  stipulate  not 
to  be  bound  to  the  exercise  of  care  and  dili- 
gence, but  to  be  at  liberty  to  indulge  in  the 
contrary,  he  seeks  to  put  ou  the  essential  duties 
of  his  employment;  and  to  assert  that  he 
may  do  so  seems  almost  a  contradiction  in 
terms.  Now,  to  what  avail  does  the  law  attach 
these  essential  duties  to  the  employment  of  the 
common  carrier,  if  they  may  be  waivejd  in  re- 
spect to  his  agents  and  servants,  especially 
where  the  carrier  is  an  artificial  being,  inca- 
pable of  acting  except  by  agents  and  servants? 
It  is  carefulness  and  diligence  in  performing 
the  service  which  the  law  demands,  not  an  ab- 
stract carefulness  and  diligence  in  proprietors 
and  stockholders  who  take  no  active  part  in 
the  business.  To  admit  such  a  distinction  in 
the  law  of  common  carriers,  as  the  business  is 
now  carried  on,  would  be  subversive  of  the 
very  object  of  the  law.  It  is  a  favorite  argu- 
ment in  the  cases  which  favor  the  extension  of 
the  carrier's  right  to  contract  for  exemption 
from  liability,  that  men  must  be  permitted  to 
make  their  own  agreements,  and  Uiat  it  is  no 
concern  of  the  public  on  what  terms  an  indi- 
vidual chooses  to  have  his  goods  carried. 
Thas,  in  Dorr  v.  New  Jeney  i^eam  Nam.  Oo.^ 
4  Sandf.  186,  the  court  sums  up  its  judgment 
thus:  '  To  say  the  parties  have  not  a  right  to 
make  their  own  contract,  and  to  limit  the  pre- 
cise extent  of  their  own  respective  risks  and 
liabilities,  in  a  matter  no  way  affecting  the  pub- 
lic morals,  or  conflicting  with  the  public  inter- 
ests, would,  in  my  judgment,  be  an  unwarrant- 
able restriction  upon  trade  and  commerce,  and 
a  most  palpable  invasion  of  personal  right.'  Is 
it  true  that  the  public  interest  is  not  affected 
by  individual  contracts  of  the  kind  referred  to  7 
Is  not  tbe  whole  business  community  affected 
by  holding  such  contracts  valid?  If  held  valid, 
the  advantageous  position  of  the  companies  ex- 
ercising the  business  of  oonmion  carriers  is 
such  that  it  places  it  in  their  power  to  change 
the  law  of  common  carriers  in  effect,  by  intro- 
ducing^ new  rules  of  obligation.  The  carrier 
and  his  customer  do  not  stand  on  a  footine  of 
equality.  The  latter  is  onlv  one  individud  of 
a  million.  He  cannot  afford  to  higgle  or  stand 
out  and  seek  redress  in  the  courts.  His  busi- 
ness will  not  admit  such  a  course.  He  prefers, 
rather,  to  accept  any  bill  of  lading,  or  sign  any 
paper  the  carrier  presents;  often, Indeed,  with- 
out knowing  what  the  one  or  the  other  con- 
tains. In  most  cases,  he  has  no  alternative  but 
to  do  this,  or  abandon  his  business.  .  .  • 
If  the  customer  had  any  real  freedom  of  choice, 
if  he  had  a  reasonable  and  practical  alternative, 
and  if  tbe  employment  of  the  carrier  were  not 
a  public  one,  charging  him  with  the  duty  of 
accommodating  the  public  in  the  line  of  his 
employment,  then,  if  the  customer  chose  to  as- 
sume the  risk  of  negligence,  it  could  with  more 
reason  be  said  to  be  his  private  affair,  and  no 
concern  of  the  public.  But  the  condition  of 
things  is  entirely  different,  and  especially  so 
ULder  the  modified  arrangements  which  the 
carrying  trade  has  assumed.  The  business  is 
mostly  concentrated  in  a  few  powerful  corpo- 
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rations,  whose  position  in  the  body  politic  en- 
ables them  to  control  it.  They  do,  in  fact, 
control  it,  and  impose  such  conditions  upon 
travel  and  transportation  as  they  see  fit,  which 
the  public  is  compelled  to  accept.  These  cir- 
cumstances furnish  an  additional  argument,  if 
any  were  needed,  to  show  that  the  conditions 
imposed  by  common  carriers  ought  not  to  be 
adverse  (to  sav  the  least)  to  the  dictates  of  .pub- 
lic policy  and  morality.  The  status  and  rela- 
tive position  of  the  parties  render  any  such 
conditions  void.  Contracts  of  common  car- 
riers, like  those  of  persons  occupying  a  fidu- 
ciary character,  giving  them  a  position  in 
which  they  can  take  undue  advantage  of  the 
persons  with  whom  they  contract,  must  rest 
upon  their  fairness  and  reasonableness.  It  was 
for  the  reason  that  the  limitations  of  liability 
first  introduced  by  common  carriers  into  their 
notices  and  bills  of  lading  were  just  and  rea* 
sonable,  that  the  court  sustained  them.  It  was 
just  and  reasonable  that  they  should  not  be  re- 
sponsible for  losses  happening  by  sheer  acci- 
dent, or  daneers  of  navigation  that  no  human 
skill  or  vigilance  could  guard  against;  it  was 
just  and  reasonable  that  they  should  not  be 
chargeable  for  money  or  other  valuable  articles 
liable  to  be  stolen  or  damaged,  unless  apprised 
of  their  character  or  value;  it  was  just  and  rea- 
sonable that  they  should  not  be  responsible  for 
articles  liable  to  rapid  decay,  or  for  Uve  ani* 
mals  liable  to  get  unruly  from  fright,  and  to 
injure  themselves  in  that  state,  when  such  arti- 
cles or  live  animals  became  injured  without 
^eir  fault  or  negligence.  And  when  any  of 
these  just  and  reasonable  excuses  were  inoor* 
porated  into  notices  or  special  contracts  as- 
sented to  bv  their  cdstomers  the  law  mi^ hi 
well  give  effect  to  them,  without  the  violation 
of  any  important  principle,  although  modify- 
ing the  strict  rules  of  responsibility  imposed 
by  the  common  law.  Tbe  improved  state  of 
society  and  the  better  administration  of  the 
laws,  had  diminished  the  opportunities  of  col- 
lusion and  bad  faith  on  the  part  of  the  carrier, 
and  rendered  less  imperative  the  application  of 
the  iron  rule,  that  he  must  be  responsible  at 
all  events.  Hence,  the  exemptions  referred  to 
were  deemed  reasonable  and  proper  to  be  al- 
lowed. But  the  proposition  to  allow  a  public 
carrier  to  abandon  altogether  his  obligations 
to  the  public,  and  to  stipulate  for  exemptions 
that  are  unreasonable  and  improper,  amount- 
ing to  an  abdication  of  the  essential  duties  of 
his  employment,  would  have  never  been  entei^ 
tained  by  the  sages  of  the  law.  .  .  .  Con- 
ceding, therefore,  that  special  contracts  made 
by  common  carriers  with  their  customers,  lim- 
iting their  liability,  are  good  and  valid  so  far 
as  they  are  just  and  reasonable;  to  the  extent, 
for  example,  of  excusing  them  for  all  losses 
happening  by  accident,  without  any  negligence 
or  fraud  on  their  part;  when  they  ask  to  go 
still  further,  and  to  be  excused  for  negligence, 
an  excuse  so  repugnant  to  the  law  of  their 
foundation  and  to  the  public  good,  they  have 
no  longer  any  plea  of  justice  or  reason  to  sup- 
port such  a  stipulation,  but  the  contrary;  and 
then,  the  inequality  of  the  parties,  the  compul- 
sion under  which  the  customer  is  placed,  and 
the  obligation  of  the  carrier  to  the  public, 
operate  with  full  force  to  devest  the  transaction 
of  validity."    In  the  syllabus  of  that  case  ft  ia 
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laid:  ''A  common  carrier  cannot  lawfully 
siipulate  for  exemption  from  responsibility 
when  such  exemption  is  not  just  and  reason- 
able in  the  eye  of  the  law.  It  is  not  just  and 
reasonable,  in  the  eye  of  the  law,  for  a  com- 
mon carrier  to  stipiUate  for  exemption  from 
responaibility  for  the  negligence  of  himself  or 
bis  servants.  It  is  further  held  in  the  same 
case,  arffitendo:  "  That  a  common  carrier  does 
not  drop  his  character  as  such  by  merely  en- 
tering into  a  contract  for  limiting  his  responsi- 
bility. That  carefulness  and  fidelity  are  essen- 
tial duties  of  his  employment,  which  cannot  be 
abdicated.  That  these  duties  are  as  essential 
to  the  public  security  in  his  seryanta  as  in  him- 
self." In  the  same  opinion,  there  is  quoted 
with  approval  ttie  following  conclusion 
reached  by  Chirf  Justice  Redfleld  in  his  Amer- 
ican Railway  Cases:  "(1)  That  the  exemption 
claimed  by  carriers  must  be  reasonable  and 
just;  otherwise,  it  will  be  regarded  as  extorted 
from  the  owners  of  the  goo&  by  duress  of  cir- 
cumstances, and  therefore,  not  binding.  (2) 
Tbat  eveiy  attempt  of  carriers,  by  general  no- 
tices or  special  contract,  to  excuse  themselves 
from  responsibility  for  losses  or  damages  re- 
sulting in  any  degree  from  their  own  want  of 
care  and  faithfulness,  is  against  that  good  faith 
which  the  law  requires  as  the  basis  of  all  con- 
tracts or  employments  and,  therefore,  based 
upon  principles  and  a  policy  which  the  law 
will  not  uphold." 

I  have  quoted  at  large  from  this  opinion  be- 
cause, up  to  a  very  recent  period,  it  settled 
the  law  upon  this  subject  in  the  Supreme 
Court  of  the  United  States,  and  was  relied  upon 
as  a  leading  authority  by  many  of  the  state 
courts,  and  particularly  by  this,  the  highest 
tribunal  of  our  own  state.  In  the  case  of  Mas- 
lin  v.  BaUimore  4b  0.  K  Oo,,  \^  W.  Va,  180. 
S5  Am.  Rep.  748,  a  similar  doctrine  is  laid 
down.  In  the  second  point  of  its  syllabus,  it 
is  there  said:  "  Common  carriers  for  hire,  by 
special  contract,  based  on  a  valuable  consider- 
ation, may  exempt  themselves  from  losses  or 
damages  resulting  from  inevitable  accident, 
though  such  accident  was  not  the  result  of  the 
act  of  God  or  of  the  public  enemy,  provided 
the  negligence  of  the  common  carrier  or  its 
servants  in  no  manner  contributed  to  such  acci- 
dent; but  they  cannot  exempt  themselves  from 
loss  or  damage  which  has  in  any  degree  been 
caused  by  the  negligence  of  themselves  or  their 
servants."  In  that  case  the  contract  was  al- 
most identical  with  the  one  we  are  now  con- 
sidering, and  was  in  like  manner  embraced  in 
the  printed  bill  of  lading.  The  case  of  New 
York  Cent,  R,  Co,  v.  Loekwood  was  cited  ap- 
provingly and  largely  relied  on  hj  Judge  Green 
m  delivering  the  opinion.  In  the  case  of  Brown 
V.  Adam9  ISiep.  Co.,  16  W.  Va.  812,  the  same 
principles  were  reaffirmed  after  an  exhaustive 
examination  of  the  various  authorities  by  the 
same  eminent  jurist,  (Judge  Green)  who  deliv- 
ered the  opinion.  Now  these  two  cases,  it  was 
to  be  hoped,  had  definitely  settled  the  Law  upon 
this  subject  in  West  Virginia.  But  unfortu- 
nately the  Supreme  Court  of  the  United  States 
has  in  a  more  recent  case  undertaken  to  vital- 
ize these  printed  bills  of  lading  into  contracts 
as  between  parties  on  an  equal  footing,  and  to 
draw  a  distinction  between  limiting  Uie  liabil- 
ity of  the  common  carriers  and  exempting 
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them  from  such  liability.  In  the  case  of  Bart 
V.  Pennsylvania  B.  Co.,  112  U.  S.  331, 28  L.  ed. 
117,  this  distinction,  entirely  too  refined  for 
common  sense  to  appreciate,  was  insisted  upon. 
The  facts  and  circumstances  of  that  case  are 
found  in  the  opinion  in  the  present  case,  con- 
curred in  by  a  majority  of  the  court.  The 
least  that  can  be  said  about  it  is  that  while  it 
disclaims  to  overrule  tlie  case  of  New  York 
Cent.  B.  Co.  v.  Loekwood,  yet  it  is,  both  in  rea- 
soning and  principle,  in  direct  conflict  with 
the  older  decision.  For  example,  by  referring 
to  the  quotation  which  we  have  already  made 
from  the  opinion  of  Justiee  Bradlev,  it  will  be 
seen  that  he  expressly  repudiates  the  idea  that 
the  parties  are  standing  "  upon  a  footing  of 
equality,"  and  that  the  contract  can  be  con- 
strued as  if  made  between  private  individuals. 
His  language  is,  (our  italics:)  **  Uthe  cttstomer 
had  any  real  freedom  of  choice,  if  he  had  a  rea- 
sonable and  practical  alternative,  and  if  the 
employment  of  the  carrier  were  not  a  public 
one,  charging  him  with  the  duty  of  accommo- 
dating the  public  in  the  line  of  his  employment; 
then,  if  the  customer  chose  to  assume  the  risk 
of  negligence,  it  could  with  more  reason  be 
said  to  t^  hisj)rivate  affair,  and  no  concern  of 
the  public.  But  the  condition  of  things  is  en- 
tirely different,  and  especially  so  under  the 
modified  arrangements  which  the  carrying 
trade  has  assumed.  The  business  is  mostly 
concentrated  in  a  few  powerful  corporations, 
whose  position  in  the  body  politic  enables  them 
to  control  it  They  do,  in  fact,  control  it,  and 
impose  such  conditions  upon  travel  and  trans- 
portation as  they  see  fit,  which  the  public  ii 
eompdXed  to  accept.**  Compare  this  language 
with  the  following  from  Justice  Blatchford  in 
Hart  V.  Pennsylvania  B.  Co.  supra:  "  The 
agreement  as  to  value  in  this  case  stands  as  if 
the  carrier  had  asked  the  value  of  the  horses, 
and  had  been  told  by  the  plaintiff  the  sum  in- 
serted in  the  contract.  .  .  .  The  shipper 
is  estopped  from  saying  that  the  value  is 
greater.  The  articles  had  no  greater  value,  for 
the  purposes  of  the  contract  of  transportation, 
between  the  parties  to  that  contract.  The  car- 
rier must  respond  for  negligence  up  to  that 
value.  It  is  lust  and  reasonable  that  such  a 
contract,  fairly  entered  into,  and  where  there 
is  no  deceit  practiced  on  the  shipper,  should 
be  upheld.  There  is  no  violation  of  public 
policy."  Why  this  reasoning  as  to  a  compul- 
sory contract,  contained  in  a  printed  bill  of 
lading,  should  be  applicable  to  a  limitation, 
and  not  applicable  to  an  exemption,  from  lia- 
bility, it  would  puzzle  the  most  ingenious  mind 
to  conjecture.  If  the  carrier  and  the  shipper 
stand  upon  equal  terms,  and  can  make  a  con- 
tract to  restrict  the  liability  of  the  former  to 
the  lowest  limit  of  value,  without  any  regard 
whatever  to  actual  valuation,  why  cannot  the 
same  contracting  parties  make  a  contract  for 
absolute  exemption?  In  point  of  fact,  to  limit 
is  to  exempt  pro  tanto^  When  a  printed  valu- 
ation, as  in  this  case,  is  set  upon  all  horses 
shipped,  without  any  regard  for  actual  value, 
and  the  horse  is  killed  by  the  negligence  of  the 
carrier,  does  not  the  carrier,  by  reason  of  this 
so-called  contract,  exempt  himself  from 
liability  so  far  as  the  true  value  of  the  horse 
may  prove  to  be  above  the  artificial  printed 
valuation  of  the  bill  of  lading,  which  is  fixed 
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by  the  compaDy,  and  to  which  the  shipper 
must  rubmit  or  DOt  ship  at  all? 

But,  80  far  as  the  law  of  this  state  Is  coq- 
oerned,  we  are  DOt  left  to  ioference  or  coDject- 
ure  as  lo  what  our  oonclusion  should  be.  In 
the  case  of  Brawn  y.  Adarm  Exp,  Co,,  supra, 
the  question  was  not  one  of  exemption  alone, 
but  of  limitation,  also;  and  this  court  express- 
ly held  that  the  common  carrier  would  not  by 
such  a  contract  limit  its  liability.  Just  as  it  had 
previoutily  held  in  the  case  of  ifaslin  v.  Bal- 
timore db  0.  R,  Co.  that  it  could  not  exempt 
itself.  The  syllabus  of  the  former  case  is  as 
follows:  "(8)  A  common  carrier  cannot  limit 
his  common-law  responsibilities  by  any  gener- 
al notice,  though  koowledga  of  such  general 
notice  be  brought  home  to  the  consignor  be- 
fore or  at  the  time  he  applied  to  have  his 
soods  transported.  (9)  A  common  carrier 
does  not,  by  limiting  his  common-law  liabili- 
ties by  special  contract,  thereby  become  a  pri- 
vate carrier;  and  if  loss  is  sustained  the  bur- 
den of  proof  is  on  him  to  show,  not  onl^  that 
such  loss  arose  from  a  cause  from  which  he 
was  exempted  from  responsibilitT  by  the 
terms  of  his  special  contract,  but  also  that  it 
arose  from  no  negligence  or  misfeasance  of 
himself  or  his  servants."  In  this  case  Judge 
Green  especially  repudiates  much  of  the  au- 
thority relied  on  to  support  the  view  of  the 
supreme  court  in  Hart  v.  Penneylvania  R.  Co, 
and  disposes  of  the  Pennsylvania  cases  relied 
upon  by  simply  saying  that  they  "are  not  good 
law."  15  W.  Va.  817,  818.  In  the  present 
case,  Brown  v.  Adams  Earn.  Co,  is  not  even 
referred  to  in  the  opinion  of  the  learned  judge, 
concurred  in  by  the  majority,  and  must  have 
been  overlooked.  Upon  examining  it,  it  will 
be  found  that  it  thoroughly  disposes  of  the  in- 

fenious  effort  of  the  more  modern  jurists  to 
istinguish  between  limitation  of  liability  on 
the  part  of  the  common  carrier  and  entire  ex- 
emption. Upon  looking  at  the  bill  of  lading 
in  the  case  of  Hart  v.  JFenn^yltania  R.   Co,  ft 


will  be  found  that  it  limits  the  value  of  horsea 
to  $200,  and  the  limitation  of  time  within 
which  suit  shall  be  brought  by  the  shipper  to 
sixty  days;  and  this  contract  was  upheld  by 
the  supreme  court  because  its  terms  were  held 
to  be  "reasonable."  In  the  bill  of  lading  be- 
fore us  the  value  of  horses  is  fixed  at  half  that 
amount,  or  $100,  and  the  shipper  U  limited 
in  his  right  of  action  to  ten  days,  or  one  sixth 
of  the  time  specified  in  the  former  bill  of  lad- 
ing. By  the  decision  from  which  I  dissent, 
we  have  expressed  the  opinion  that  a  horse 
reasonably  worth  $200,  if  offered  at  any  point 
for  transportation  on  the  Pennsylvania  Kail- 
road,  is  reasonably  worth  only  $100  if  offered 
for  transportation  on  the  line  of  the  Chesa- 
peake-&  Ohio  Railroad  Co.,  and  that  sixty 
days  being  a  reasonable  limitation  of  time  in 
the  state  of  Massachusetts  it  logically  follows 
that  ten  days  is  a  reasonable  limitation  of  ihe 
right  of  action  in  West  Virgioia.  Upon  the 
whole,  I  think  it  preferable  to  adhere  to  our 
own  landmarks  as  established  by  our  pred^ 
cessors,  rather  than  to  subvert  them  by  follow- 
ing the  decisions  of  other  co-ordinate  tribunals, 
however  eminent  or  respectable.  And.  as  for 
the  recent  decisions  quoted  from  the  state  of 
Virginia,  I  much  prefer  to  follow  the  case  of 
Virginia  d  T,  R,  Co.  v.  Sayers,  26  Gratt.  828. 
which  holds  that:  "(2)  But  a  railroad  com- 
pany cannot  by  express  contract,  though  upon 
the  consideration  of  a  reduced  charge  upon 
the  freight,  relieve  itself  from  its  liability,  as 
carrier  of  the  freight,  for  injury  to  or  loss  of 
the  freight  resulting  in  any  degree  from  the 
want  01  care  or  faithfulness  of  themselves  or 
their  agents."  In  Masliny,  Baltimore  <ft  0. 
B.  Co,  this  Virginia  case  was  cited  and  relied 
upon;  and  I  prefer  to  adhere  to  it  rather  than 
to  adopt  the  somewhat  erratic  course  of  decis- 
ion upon  these  subjects  which  characterizes 
the  court  of  appeals  of  Virginia  as  now  ooa- 
stituted. 
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City  of  DBS  MOINES  et  al ,  AppU, 

( lows ) 

An  attempt    wlthoat    ir<><>d   eanae    to 

fralk  throuffh  an  unlig^hted  alley  in 

the  night  Is  such  negllRenoe  as  to  preclude  a 
recovery  for  injuries  received  by  falling  into  an 
ungtiarded  area. 

(May  28, 1802.) 


APPEAL  by  defendants  from  a  Judgment 
of  the  District  Court  for  Polk  County  ia 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  received 
by  falling  into  an  area  which  defendants  were 
alleged  to  have  negligently  left  unguarded. 
Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hug^h  Brennan  and  W.  H* 
Bailey  for  appellant,  city  of  Des  Moines. 


NOTB.— Contrilmtory  negligence  of  traveler  in 
deviatino  from  usual  thoroughfare. 

Deviation  from  Hdewdfk  orerosewalk  by  pedestrian. 
In  Boas  y.  Litton,  6  Oar.  &  P.  407.  Denman,  Ch,  J., 
observed:  ^*A  man  has  aright  to  walk  in  the  road 
if  be  pleases.  Tt  is  a  way  for  foot-pasasngers  as 
well  as  carriages.  But  be  had  better  not,  especial- 
ly at  niffbt,  when  carriag'es  are  paasinff  alonir.** 

For  a  pedestrian  to  walk  in  the  carriafireway  of 
a  street  having  a  sidewalk  is  not  such  want  of  care 
as  to  preclude  recovery  for  injuries  received  by 
beinff  driven  against.  Coombs  v.  Purrington,  42 
Me.88& 

A  pedestrian  may  rightfully  use'the  roadway  of 
a  bridge  instead  of  the  sidewalk  if  it  is  a  general 
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custom  for  pedestrians  so  to  do.  Atlanta  v.  Bu» 
chanan,  76  Ga.  585. 

A  pedestrian  injured  upon  a  highway  is  not 
chargeable  with  contributory  negligence  because 
be  was  crossing  elsewhere  than  at  a  regular  oroas- 
walk.  Moebus  v.  Herrmnn,  108  N.  Y.  848;  Simone 
V.  Gaynor,  89  Ind.  165 ;  Stringer  v.  Frost,  2  L.  B,  A. 
614.  116  Ind.  477:  Brusso  v.  Buffalo.  80  N.  Y.  679: 
Collins  V.  Dodge,  87  Mf  nn.  608 ;  Springett  v.  BalU  4 
Foet  ft  F.  472 :  Olathe  v.  Mitee  (Kan.)  April  9, 180dl. 

In  O'Laugbiin  v.  Dubuque,  42  Iowa,  689,  it  is  said: 
*^8idewalks  and  crosswalks  alone  are  constructed 
for  travelers,  and  he  who,  without  some  good  anil 
sufficient  reason,  walks  elsewhere  and  is  injured, 
should  not  be  permitted  to  complain  that  be  ha» 


See  also  2(5  L.  R.  A.  408,  723. 
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Jftmn.  C^wiMnier  *  Etsas  for  appel- 
lant. Hockenmitb. 

Matn.  Berrjrhlll.  A  Henrj  for  ap- 
pellee, 

Rothroek,  J,,  delivered  the  opinion  of  the 
court: 

The  action  was  brought  sgainst  tbe  city  of 
Des  Moinea  and  against  tbe  owners  and  tbe 
lessee  of  tbe  bnildiog  to  wbicb  tbe  area  way  , 
was  the  entrance.  Tbe  jury  returned  a  ver- , 
diet  against  tbe  city  and  against  Hockersmitb,  [ 
tbe  lessee.  It  appears  from  tbe  record  tbat , 
DlainUif  is  a  resident  of  Harding  county.  In 
September,  1868,  he  attended  tbe  state  fair  at 
Des  Moines.  After  attending  the  fair  for  a 
day  or  two  he  went  to  a  house  on  east  Locust 
Btivet,  known  as  the  "Mills  House."  He  took 
supper,  and  went  with  a  friend  to  attend  a 
theatrical  performance.  He  started  on  bis  re- 
turn to  the  Mills  House  in  company  with  his 
friend,  and  waJked  east  along  Locust  street 
notil  he  came  to  a  vacant  space  wbicb  is  de- 
DomiDated  as  an  "alley."  The  Mills  House  is 
OD  tbe  east  line  of  the  alley,  and  a  building 
known  as  tbe  "Hawkeye  House*'  is  on  tbe 
wef^t  line  of  tbe  alley.  Tbere  is  an  outside 
stairway  on  the  east  side  of  the  Haw  key  e 
House,  which  extends  from  tbe  street  to  the 
second  story  of  tbe  building.  Under  this  stair- 
way, and  some  distance  from  tbe  comer  of 
tbe  buildinfi^,  there  is  an  opening  or  area  way, 
in  wbich  there  are  stairs  leading  to  the  base- 


ment. This  opening  was  oot  guarded  by  any 
railing  or  otherwise.  The  name  of  tbe  plain- 
tiffs friend  was  Mitter.  It  is  conceden  tbat 
tbe  plaintiff  fell  into  tbe  area  way  and  was  in- 
lured.  But  the  record  does  not  show  why  or 
how  it  happened  that  the  plaintiff  turned  the 
corner  of  tbe  Hawkeye  Bouse,  and  walked 
back  in  tbe  alley.  His  own  account  of  the 
accident  as  given' in  bis  testimony  as  a  witness 
is  as  follows:  "We  got  supper  at  the  Mills 
House.  Tbat  was  the  first  Ume  we  had  been 
there.  Was  dark  when  we  got  tbere.  Must 
have  been  as  late  as  seven  o'clock.  Went  there 
with  Mr.  Mitter.  After  supper  we  went  to 
tbe  theater.  It  was  on  tbe  east  side  of  the 
river,  on  the  same  street,  and  same  side  of  tbe 
street  with  the  Mills  House.  It  is  west  of 
the  Mills  House.  We  came  awav  from  the 
theater  as  late  as  ten  o'clock,— probably  later. 
I  remember  leaving  the  opeia  bouse,  but  I 
don't  remember  anything  about  dropping  in 
that  area  way.  We  started  from  the  opera 
house  to.  tbe  boarding  house.  That  is  where 
we  were  goinr.  The  idea  was  to  go  right  tbere 
and  stop.  We  came  rigbt  up  from  the  opera 
house  to  our  boarding  house.  Tbat  is  where  we 
were  aimine  for.  But,  of  course,  I  don*t  know 
anything  about  it.  If  I  was  to  die  in  a  min- 
ute or  a  moment  I  couldn't  for  my  life  tell 
how  I  happened  to  step  in  tiiere.  I  don't 
know  anything  about  it,  whatever,  how  it 
happened.  Mitter  and  I  were  talking  as  we 
walked  along.    Came  rigbt  up  to  our  board- 


beeo  tDjoied  through  tbe  fault  and  neffligenoe  of 
thedty.** 

Tbe  Injuries  of  one  who  fttands  after  dark  in  the 
eaiTfagewayof  a  imbllo  street  in  a  city,  bis  poei- 
tloo  not  even  beioff  on  a  crosswalk,  who  does  not 
obserye  snfflcieot  vigilance  to  discover  a  slowly 
tpproaobtng  waffon.  are  cbaraeable  to  his  own 
negligence.  Evans  v.  Adams  Exp.  Oo.  7  L.  R.  A, 
STB,  1S3  Ind.  8flB. 

In  Alline  v.  Lemars,  71  Iowa,  064,  tbe  plaintiff  had 
stopped  on  tbe  sidewalk  to  speak  witb  anotber. 
lady  and  in  stepping  aside  to  allow  two  gentlemen 
to  pass  fell  into  a  hole  next  to  the  inside  edge  of 
the  walk  and  extending  under  it.  Tbe  oourt  said; 
**8he  was  standing  on  tbe  walk,  and,  if  sfae  bad  so 
remained,  it  is  dear  sbe  would  not  have  been  in- 
jured. Bbe  voluntarily,  and  without  necessity  lor 
BO  doing,  stepped  from  tbe  walk  without  knowiug 
ibe  could  do  so  with  safety.  Bbe  gives  no  expla- 
nation whatever  why  sbe  stepped  from  tbe  walk, 
wUeh  was  her  proper  plaoe.  We  think  sbe  was 
dearly  guilty  of  such  negligence  as  will  prevent  her 
from  reoovering.** 

Foot  passengers  are  not  guilty  of  negligence  in 
vallcing  outside  of  tbe  wrought  portion  of  tbe 
highway  where  there  is  no  sidewalk  along  tbe 
margin  so  near  that  ft  may  be  presumed  to  be  safe 
for  traveL    Wheeler  v.  Westport,  80  Wis.  892. 

niere  oan  be  no  recovery  for  the  death  of  one 
eaowd  by  flailing  from  an  embankment  in  the 
bigfawa  J  which  was  erected  to  sustain  water  mains 
and  open  which  he  was  walking  simply  because  it 
vas  more  convenient  than  tbe  usual  ttiorough- 
tare.    CSarolus  v.  New  Yoric,  6  Bosw.  1ft. 

In  Forker  v.  Sandy  lake.  180  Pa.  121.  it  is  said: 
*0f  ooume  the  roadway  In  a  borough  is  not  a 
Plaoe  where  pedestrians  are  ordinarily  expected 
to  walk«  but  when  tbe  sidewalk  at  a  given  plaoe 
ii  manifestly  dangerous,  it  is  the  duty  of  the  ctti- 
aen  to  walkupon  tbe  roadway  instead  of  the  side- 
walk.** 

Where  a  lotowner  has  obstructed  the  sidewalk  in 
czcaratlng  an  area  on  tlie  adjoining  lot,  one  pass- 
U  U  R.  A. 


ing  into  the  lot  to  avoid  the  obstruction  on  a  dark 
night  and  injured  by  falling  into  the  area  is  not 
guilty  of  contributory  negligence.  Yale  v.  Bliss, 
00  Barb.  868. 

One  who  can  discern  the  limits  of  the  sidewalk 
and  by  inadyertence  or  want  of  attention  steps  off 
and  is  injured  contributes  by  his  own  negligence 
to  his  Injuries.   MoLaury  v.  McGregor,  54  Iowa* 

n7. 

In  Zettler  v.  Atlanta.  06  Ga.  19S.  m,  it  te  said  that 
it  an  excavation  be  near  enough  to  the  sidewalk 
for  an  accidental  deviation  or  an  unintentional 
miastep,  to  occasion  injury  the  traveler  can  rs- 
oover. 

One  who  intending  to  leave  the  highway  turns 
off  by  mistake  in  the  dark  at  the  wrong  point  and 
falls  over  a  declivity  cannot  recover  from  the 
municipality.  Scranton  v.  HID,  IflS  Pa.  878, 48  Am* 
Eep.ai. 

Deviation  from  roadwanf, 

A  teamster  injured  by  tbe  giving  way  of  the 
sidewalk  of  a  bridge  upon  which  he  has  Intention- 
ally driven  is  precluded  from  recovering  by  his 
negligence  in  going  where  it  was  improper  for 
him  to  drive.  Fisher  v.  Cambridge,  07  Hun,  296. 
To  the  same  effect  is  Aiey  v.  Newton,  148  MasSi 
»6. 

If  a  traveler  for  his  own  purposes  voluntarily 
leaves  the  reasonable  limits  of  the  highway  set 
apart  for  travel  he  is  not  entitled  to  the  rights  of 
a  traveler  in  the  part  outside  of  those  limits.  Har- 
wood  V.  Oakham,  162  Mass.  421. 

If  one  for  bis  own  convenience  and  without 
necessity  drive  outside  of  tbe  limits  of  tbe  high- 
way and  is  injured  there  by  reason  of  an  excava- 
tion, be  cannot  recover  against  the  munioli>aUty 
as  for  a  defect  in  the  highway.  Bigas  v.  Hunt- 
ington, 32  W.  Ya.  66. 

Where  a  traveler  is  Injured  by  a  defect  wholly 
outside  tbe  traveled  track  or  sidewalk,  used  by  the 
public  for  travel,  and  not  connected  therewith  so 
as  to  endanger  the  safety  of  such  public  trav^ 
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ing  house,  taflL'tne  as  we  went  Couldn't  tell 
anything  about  now  I  happened  to  turn  at 
that  alley.  Question.  I  mean  did  you  know 
or  were  you  simply  following  Mitter?  Did 
you  kDow  where  the  house  was  exactly?  An- 
stcer.  Of  course  it  was  dark.  Thev  had  gone 
to  bed,  and  I  couldn't  tell  for  my  life  bnw  I 
happeoed  to  step  in  there,  any  more  than  if  I 
hadn't  been  in  Des  Moines.  I  think  Mitter 
had  stopped  at  the  Mills  House  on  prior  visits 
to  Des  Moines.  I  had  not  been  there  before. 
When  we  started  from  the  theater  I  was  on 
the  inside  of  the  sidewalk,  and  I  think  we  re- 
mained so.  I  have  no  recollection  of  turning 
into  the  alley,  or  turning  towards  the  Mills 
House,  or  turning  off  from  the  street.  I  don't 
know  how  I  stepped  into  the  hole  or  ^t  into 
the  alley,  whether  face  forward  or  side  for- 
ward or  otherwise.  I  cannot  think  of  any 
other  way,  only  I  probably  happened  to  step 
a  little  too  close,  and  stepped  off  with  one 
foot.  I  have  no  distinct  recollection.  We 
were  simply  going  along, — ^goinc  to  this  house 
to  stay  all  night.  It  was  Ute  bed  time,  and 
that  is  what  we  expected  or  aimed  to  do." 

The  account  of  the  accident  as  ^ven  by 
Mitter  in  his  testimony  as  a  witness  is  as  fol- 
lows: ''We  went  to  the  Mills  House.  Gk)t 
cupper  there.  As  soon  as  we  were  done  sup- 
per we  went  to  the  opera  house.  (3k>t  out  of 
the  opera  house  between  ten  and  eleven  in  the 
eveninn^.  Went  right  towards  the  Mills  House, 
back  the  same  way  we  came.  As  we  were 
walking  east  on  Locust  street  I  was  on  the 
north  side  and  he  on  the  south  side  of  the  side- 

fhereoo,  he  cannot  recover  against  the  municipal- 
ity notwithstanding  the  defect  was  within  the 
imes  of  the  original  survej  of  the  street.  Fitz- 
gerald V.  Berlin,  di  Wis.  2QB. 

If  the  usual  traveled  way  of  a  highway  Is  reason- 
ably open  and  in  safe  condition  and  a  traveler  Is  In- 
jured because  he  chose  or  deemed  It  more  judi- 
cious to  take  a  side  path  which  proved  unsafe,  be 
cannot  recover.  Barr  v.  Plymouth,  48  Conn.  4flOi 
178. 

One  who  turns  out  from  the  wrought  portion  of 
the  highway  voluntarily  and  for  purposes  of  his 
own  cannot  recover  for  injuries  resulting  from 
the  condition  of  the  unwrougbt  portion.  Ozier  v. 
Hinesburgh,  44  Yt.  280. 

So«  where  the  divergence  was  for  the  purpose  of 
getting  the  benefit  of  the  snow  on  the  tAde  of  the 
wrought  way«  or  if  the  horse  turned  out  from  a 
natural  instinct  or  from  inability  to  see  the  road 
on  account  of  darkness.  Bice  v.  Montpeller,  19  Y t. 
470. 

But  aUter  when  the  wrought  way  Is  insufficient 
b3r!reaM>n  of  being  blocked  with  snow  or  other- 
wise obstructed.  Green  v.  Danby,  18  Yt.  338;  Kel- 
ley  V.  Fond  du  Lac,  81  Wis.  179. 

But  if  the  margin  has  been  made  into  road,  de- 
signed for  travel  by  long  user,  the  traveler  who 
receives  injury  tl  ei*eon  without  his  fault  may  re- 
oover.   Potter  v.  Castleton,  68  Yt  436. 

It  Is  said  in  Ramsey  v.  Bushville  ft  M.  G.  B.  Oo., 
81  Ind.  894,  that  '^ordinary  care  would  prevent  a 
traveler,  in  deviating  from  a  highway,  to  avoid  an 
obstruction  therein,  from  driving  upon  a  piece  of 
ground  so  sideling  as  would  appear  dangerous  to 
a  prudent  man.** 

It  cannot  be  said  as  a  matter  of  law  that  one  who 
turns  out  of  the  wrought  portion  of  the  highway 
to  obtain  better  sleighing  contributes  by  his  neg- 
ligence to  injuries  received  in  so  doing.  Joyner  v. 
Great  Barrlngton,  118  Mass.  463. 

It  is  said  in  Goeltz  v.  Ashland,  76  Wis.  648,  646: 
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walk.  We  walked  along  there,  and  got  to 
talking  about  theaters,  and  when  I  got  so  that 
I  could  see  the  Mills  House  there  was  no  lieht 
in  the  house.  I  said,  'I  believe  those  folks 
have  gone  to  bed.'  He  was  answering  me,  and 
all  at  once  he  didn't  answer  me.  I  didn't  see 
him.  I  said,  'John,  where  are  jouV  and  no 
answer;  and  I  got  kind  of  scared.  Didn't 
know  but  what  U  was  a  well  covered  up,  and 
he  had  dropped  through.  I  called  two  or 
three  times,  and  he  didn  t  answer  me.  I  saw 
the  top  of  those  steps,  and  I  went  down  care- 
fully, I  going  down  on  my  knees.  Hadn't 
seen  that  hole  before.  Felt  the  stone  steps, 
and  felt  around  as  carefully  as  I  could,  and 
got  against  him.  He  lay  with  his  head  to  the 
east  at  the  lower  step.  Put  my  hand  under 
his  head.  Found  there  was  considerable  blood , 
and  called  for  help.  The  first  man  who  came 
was  Mr.  Hockersmith.  He  struck  a  match, 
and  said,  'He  is  a  dead  man.'  I  said.  'Foi 
God's  sake  help  me  get  him  out  as  quick  as 
you  can.'  When  we  got  him  out  of  the  area 
way  he  drawed  his  breath." 

We  have  given  all  the  evidence  introduced 
on  the  trial  touching  the  question  as  to'  the 
reason  why  the  defendant  went  into  the  allev. 
It  was  wholly  unnecessary  for  him  to  do  so  in 
order  to  go  to  his  destination.  According  to 
plaintiff's  own  testimony  he  wandered  into  the 
alley  without  any  cause  or  reason  therefor. 
The  defendants  averred  and  claimed  that  the 
plaintiff  was  chargeable  with  contributory  neg- 
ligence. And  the  court  in  a  ^neral  way 
charged  the  jury  that  the  plaintiff  could  not 

**Tbi8  court  has  repeatedly  held  that  it  Is  not  the 
duty  of  a  town  to  prepare  and  keep  in  repair  a 
public  highway  to  the  whole  width  thereof.  Kel- 
ley  V.  Fond  du  Lac,  81  Wis.  179, 186, 187;  Hawes  v. 
Fox  Lake,  88  Wis.  443,  444;  Matthews  v.  Baraboo, 
80  Wis.  677 ;  Prideaux  v.  Mineral  Point,  48  Wis.  683» 
88  Am.  Bep.  668;  James  v.  Portage,  48  Wis.  681; 
Cartwright  v.  Belmont,  66  Wis.  87a'* 

Hence  if  a  traveler  without  some  sufficient  rea^ 
Son  for  so  doing  and  for  his  own  pleasure  or  oon* 
venlence  voluntarily  deviates  from  the  traveleil 
track  which  Is  in  good  condition  and  is  thereby  in- 
jured, there  can  be  no  recovery  against  the  town. 
Goelts  V.  Ashland,  76  Wis.  642, 646.  In  this  case  a 
child,  while  playing  about  a  bole  filled  with  water 
outside  the  traveled  track,  f eU  In  and  was  drowned. 

To  the  same  effect  are  Massey  v.  Columbus,  7ft 
Ga.  666;  Zettler  v.  Atlanta,  66  Ga.  166;  Sykes  v. 
Fawlet,  48  Vt.  446, 6  Am.  Bep.  506;  KeUey  t«  Fond 
du  Lao,  81  Wis.  179. 

OtTier  Instnnces. 

An  engineer  of  a  steamship  engaged  in  taking  in 
coal,  who  walks  along  the  middle  of  a  railroad 
track  on  a  pier  where  he  knows  there  are  open 
coal-chutes,  instead  of  walking  on  a  safe  plank 
walk  on  the  side  of  the  track,  and  who  Is  killed  by 
falling  into  a  chute  under  the  fuU  blase  of  an  elec- 
tric light  Is  guilty  of  contributory  neglignnoe. 
Btewart  v.  Newport  News  ft  M.  Y.  B.  Co.  86  Ya.  968. 

It  Is  contributory  negligence  for  one  entering  a 
hall  by  the  usual  lighted  and  well-known  entrance 
to  step  aside  and  pan  out  into  the  dark  upon  an 
outside  platform  for  the  purpose  of  reaching  a 
place  of  retirement,  from  which  he  fails  by  errone- 
ously supposing  it  to  be  guarded  by  a  railing. 
Johnson  v.  Wilcox,  186  Pa.  217. 

The  injuries  of  one  run  over  whUe  walking  with- 
out necessity  through  a  dark  and  dangerous  rail- 
road yard  are  due  to  his  own  negligence*  Western 
ft  A.  B.  Ca  V.  Bluomingdale,  74  Ga.  604.      J.  Q.  G. 
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recover  if  bis  own  Degligence  contributed  to 
tbe  injury.  We  tbink  tbat  under  tbe  facts  of 
tbis  case  tbe  instructionB  to  tbe  jury  sbould 
have  been  more  explicit  upon  tbis  question. 
Tbe  defendants  asked  instructions  to  tbe  effect 
tbat  wben  a  traveler  witbout  cause  departs 
Bubatantially  from  tbe  way  provided  for  pub- 
lic travel,  and  of  bis  own  motion  goes  in  tbe 
darkness  into  places  of  danger,  be  takes  tbe 
risk  of  injury  upon  bimself.  According  to 
tbe  plaintiff's  own  evidence,  be  strayed  into 
tbe  alley  in  tbe  dark,  and  went  out  of  bis  way 
for  no  purpose  wbatever.  Tbe  defendants 
were  "not  bound  to  erect  barriers  merely  to 
prevent  travelers  from  straying  from  tbe  bigb- 
way  and  from  falling  into  a  pit  tbat  tbey  may 
reach  by  straying."  Beacb,  Contrib.  Neg. 
262,  and  autborities  cited.  In  tbe  case  of  (/' 
Laugftlin  v.  Dubuque,  42  Iowa,  539,  it  was 
held  tbat  sidewalks  and  street  crossings  are 
constructed  for  the  use  and  convenience  of 
foot  passengers,  and  wben  such  travelers,  with- 
out good  and  sufficient  reason,  walk  elsewhere, 
and  are  injured,  tbey  have  no  cause  of  com- 

Slaint.     To  tbe  same  effect  see  AUine  v.  Le 
(an,  71  Iowa,  654. 

We  do  not  wish  to  be  understood  as  approv- 
ing all  of  tbe  instructions  requested  to  be  given 
to  the  jury  by  tbe  counsel  for  tbe  defendant, 
and  it  may  be  tbat  it  cannot  be  said  tbat  tbe 
plaintiff  strayed  from  a  public  bigbwav  onto 
private  ground,  and  fell  into  a  pit.  Hb  con- 
tention Is  that  be  strayed  from  one  public 
highway  into  another,  and  his  claim  is  tbat 
the  city  and  tbe  lessee  of  the  Hawkeye  House 
were  l)ound  to  keep  tbe  alley  in  as  good  con- 
dition for  travelers  on  foot  as  tbe  sidewalks  in 
the  streets.  This  claim  is  not  made  in  this 
language,  but  it  is  assumed  tbat  the  obligation 
to  maintain  the  alley  in  a  safe  condition  is  the 
same  as  the  obligation  to  maintain  a  sidewalk 
in  a  street.  A  15-foot  alley  in  a  city,  witbout 
sidewalks,  all  on  a  common  level,  is  not  in- 
teifded  for  ordinary  travel.  This  is  matter  of 
common  knowledge.  It  is  true,  occasionally, 
travelers  on  foot  pass  through  such  alleys;  but 
they  are  not  bo  improved  as  to  invite  tbat  kind 


of  travel.  Tbey  are  not  ordinarQy  lighted  at 
night.  We  do  not  bold  tbat  a  person  may  not 
recover  damages  for  an  injury  received  by  a 
failure  to  guard  a  cellar  way  in  an  alley,  nor 
that  a  person  has  no  right  to  pass  through 
such  an  alley.  But  we  thing  tbat  where  a 
traveler  witbout  some  reason  walks  out  of  bis 
way  into  an  alley  in  tbe  darkness,  and  is  in- 
jured, be  comes  fully  within  the  rule  of  0*- 
LaugfUin  v.  Dubuque,  above  cited.  Tbe  court 
should  have  instructed  tbe  jury  on  tbis  feature 
of  tbe  case.  Tbe  instructions  sbould  have 
been  to  tbe  effect  tbat,  if  tbe  jury  found  from 
tbe  evidence  that  tbe  alley  was  dark,  and  tbat 
plaintiff  attempted  to  go  along  tbe  same,  and 
tbat  it  was  imprudent  to  enter  said  alley  on 
account  of  darkness,  and  tbe  plaintiff  per- 
sisted in  going  therein  when  there  was  a  nearer 
and  safer  way  which  be  might  have  taken  in 
going  where  he  desired  to  go,  he  was  guilty  of 
contributory  negligence,  and  could  noi  re- 
cover. Tbe  defendants  requested  such  an  in- 
struction in  substance,  and  we  think  it  sbould 
have  been  given. 

2.  Tbere  is  some  question  as  to  whether  tbe 
instructions  of  tbe  court  to  tbe  jury  toucbing 
the  right  to  recover  damages  for  loss  of  time 
in  tbe  past  and  future  sbould  have  been  given 
in  tbe  absence  of  any  direct  evidence  as  to  tbe 
value  of  such  loss  of  time.  As  the  plaintiff 
will  probably  introduce  direct  evidence  upon 
tbat  question  if  another  trial  be  bad,  we  do 
not  deem  it  necessary  to  determine  the  ques- 
tion. 

8.  Another  question  discussed  by  counsel 
need  not  be  determined.  It  relates  to  tbe  in- 
quiry whether  tbe  evidence  showed  that  tbe 
place  where  the  in jurv  occurred  was  a  public 
alley.  It  is  claimed  by  counsel  for  appellee 
tbat  there  was  no  dispute  as  to  tbat  question 
on  tbe  trial.  It  does  not  appear  to  have  been 
assumed  to  be  a  public  alley,  but  tbere  was 
no  evidence  to  that  effect. 

For  tbe  error  in  failing  to  plainly  and  ez- 
plicitlv  instruct  tbe  jury  on  tbe  question  of 
contributory  negligence,  the  judgment  of  th$ 
Diitrict  Court  U  reversed. 
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*Tlie  oonstmetlTe  notloe  Imparted  by 
the  regiatrm,tkon  of  a  chattel  nkartgm,ge 

*Ueadnote  by  Sixpson,  C 


in  the  oounty  and  state  wbere  executed  is  not 
confiaed  to  that  oounty  and  state,  but  protects 
tbe  interests  of  the  morteraffee  wben  the  prop- 
erty is  removed  by  the  mortgagor  to  another 
state,  by  the  law  of  comity  between  states. 

(June  11,1882.) 

ERROR  to  tbe  District  Court  for  Wichita 
County  to  review  a  judgment  sustaining 


tiOfnL—Extraterritoriai  force  of  chattel  mortoage 

record. 

It  la  a  general  rale  of  international  law  that  the 
rights  of  parties,  as  distinguished  from  the  reme- 
dies, are  to  be  determined  by  the  law  of  the  place 
where  the  contract  is  to  be  performed.  Kanaga  v. 
Taylor,  7  Ohio  8t  IM,  70  Am.  Dec.  flES. 

This  rule  is  not  followed  in  a  case  where  a  con- 
tzact  Is  declared  void  by  the  law  of  the  state  where 
Jt  is  made  (Hyde  v.  Goodenow,  8  N.  Y.  S06):  nor  is 
it  observed  when  it  would  conflict  with  the  rights 
of  the  ddaens  or  the  policy  of  the  laws  in  the  state 
where  the  contract  is  sought  to  be  enforced.  Kan- 
aga V.  Taylor,  supra;  Smith  v.  Godfrey,  28  N.  H. 
KV,  61  Am.  Dea  07;  TTasher  v.  Everhart,  8  GUI  ft 
17  L.  R  A. 


J.  284;  Greenwood  v.  Curtis,  6  Mass.  868, 4  Am.  Dec 
145. 

Contracts  relating  to  personal  property.  If  vaJid 
in  the  state  or  country  where  they  are  made,  will 
be  enforced  as  a  matter  of  comity,  in  another  state 
or  country,  although  not  executed  or  recorded  ac- 
cording to  the  law  of  the  latter.  Keenan  v.  Stlm* 
son,  82  Minn.  870. 

A  mortgage  of  personal  property,  when  recorded 
by  the  law  of  the  state  where  executed,  need  not, 
to  preserve  its  validity,  be  recorded  in  the  state  to 
which  the  mortgagor  removes  with  the  property. 
The  record  of  the  first  state  will  be  constructive 
notice,  and  the  rule  of  caveat  emptor  will  apply. 
Sessions  v.IitUe,  9  N.H.  271;  Oifntt  v.  Flagg,  10  N. 


.See  also  17  L.  R.  A.  703;  19  L.  R.    A.  4  :i:  32  1..  U.  A.  442;  30  L.  K.  A.  505. 
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Juiui, 


a  demurrer  to  plaintiff's  evidence  in  an  action 
brought  to  recover  possession  of  certain  horses. 
Herersed. 

The  facts  sufficiently  appear  in  the  commis- 
sioner's opinion. 
.   Mr.  A,  P.  Barker  for  plaintiff  in  error. 

Messrs.Coma  A  Halt  for  defendant  in  error. 

Simpson*  G.,  filed  the  following  opinion: 
The  material  facts  are  that  on  the  2od  dav 
of  April.  1888,  one  George  W.  Hale,  then  resi- 
dent of  Ghirfield  county,  i^eb.,  executed  to  one 
J.  S.  Beaucfaamp,  to  secure  the  payment  of  a 

Sromissory  note  for  $400,  a  chattel  mortgage, 
escribing  the  mortgaged  property  in  these 
words:  "One  dapple  gray  stallion,  five  years 
old,  worth  $400.00;  12  head  of  Oregon  mares, 
worth  $600.00.  The  above-described  chattels 
are  now  in  my  possession,  are  owned  by  me, 
and  free  from  all  incumbrances  in  all  respects." 
This  mortgage  was  duly  filed  for  record,  ac- 
cording to  the  laws  of  the  state  of  Nebraska, 
in  the  county  in  which  the  property  was  situat- 
ed, and  the  note  and  chattel  mortgage,  subse- 
quent to  the  record,  were  assigned  to  the 
plaintiff  in  error.  Early  in  December  of  1888 
the  property  mortgaged  was  removed  to  Wichita 
county  in  this  state.  On  the  8d  day  of  De- 
cember. 1888,  Hale  executed  a  chattel  mortgage 
to  one  Fred  L.  Harris,  to  secure  a  note  for 
$889.84,  upon  property  described  as  follows: 
"One  black   mare,   eight  years  old,    worth 

{135.00;  one  bay  horse,  six  years  old,  worth 
100.00;  one  sorrel  horse,  eight  years  old, 
worth  $100.00;  five  yearling  mares,  worth 
$250.00.  The  abovedescrit^  chattels  are 
sow  in  my  possession,  are  owned  by  me,  are 
free  from  all  incumbrances  in  all  respects." 
The  plaintiff  in  error  became  the  owner  of  this 
mortgage.  Both  of  these  mortgages  were  filed 
February  22,  1889,  in  the  office  of  the  register 
of  deeds  of  Wichita  county,  where  Hale  resid- 
ed and  kept  the  property.  The  horses  and 
mares  described  in  these  chattel  mortgages 
were  taken  posRession  of  by  the  defendant  in 
error  as  a  special  constable,  to  satisfy  a  judg- 
ment a^nst  Hale.  The  mortgagee  demanded 
possession,  and  was  refused,  and  this  action  in 
replevin  was  commenced  on  the  5th  day  of 
March,  1889.  At  the  trial  both  the  mortgages 
and  notes  were  admitted  in  evidence,  and  proof 
was  made  they  had  not  been  paid  or  discharged, 
and  the  property  was  identified  as  being  that 
conveyed  by  the  mortgages  by  the  evidence  of 


Hale,  the  mortgagor.  Proof  of  demand  on 
the  special  constable  was  also  made.  The  de- 
fendant in  error  filed  a  demurrer  to  the  evi- 
dence of  the  plaintiff  in  error,  and  this  was 
sustained.  The  record  fails  to  show  at  what 
Ume  the  special  constable  levied  upon  the 
mortf:aged  property.  Under  this  state  of  facts 
we  thing  the  court  erred  in  sustaining  a  de- 
murrer to  the  evidence.  Counsel  for  plaintiff 
in  error  say  in  their  brief  that  the  court  below 
rested  its  ruling  on  the  want  of  registration  of 
the  mortgages  m  Wichita  county,  and  the  in- 
sufficiency of  the  description  of  the  mortgaged 
property.  The  first  reason  assigned  was  not 
true  as  a  matter  of  fact,  and  the  second  is  not 
good  as  a  matter  of  law.  The  record  shows  a 
registration  of  the  mortgages  in  Wichita  coun- 
ty;  but,  even  if  this  is  not  so,  this  court  has  Just 
decided,  in  the  case  of  HandUy  v.  Harris,  48 
Kan.  — :  "Where  a  mortgagor  removes  prop- 
erty from  another  state  into  this  state,  which 
has  been  incumbered  by  a  mortgage  duly  re- 
corded, and  valid  under  the  laws  oftbe  former 
state,  such  removal  does  not  invalidate  the  re- 
cording of  such  mortgage,  or  necessitate  the 
recording  of  it  again  in  the  county  in  this  slate 
in  which  the  mortgagor  has  removed  with  the 

Property.  The  constructive  notice  imparted 
J  the  recording  of  the  mortgage  by  the  law 
of  comity  between  different  states  is  not  con- 
fined to  the  county  or  state  where  the  mortgage 
was  executed,  and  the  property  then  was,  but 
covers  the  property  wherever  it  is  removed." 
This  effectually  disposes  of  one  of  the  alleged 
grounds  of  the  ruling.  The  description  of  the 
mortgaged  property  was  sufficient  under  the 
repeated  rulings  of  this  court,  and,  besides  this, 
the  plaintiff  in  error  put  the  mortgagor  on  the 
witness  stand,  who  identified  the  property  in 
the  possession  of  the  constable  as  the  specific 
property  described  in  the  mortgages.  See 
Mills  Y.  Kansas  Lumber  Co.  26  Kan.  574;  Jones, 
Chat.  Mortg.  §  64. 

The  silence  of  the  record  of  the  date  of  the 
execution  levy  on  the  mortgaged  property  be- 
comes immaterial,  as  the  plaintiff  in  error  was 
entitled  to  the  possession  of  the  mortgaged 
property  at  any  time  after  condition  broken. 

We  reeommmd  thai  thejudgme/U  he  retersed, 
and  a  new  trial  granted, 

Pesr  Curiam: 

It  is  so  ordered. 

All  the  Justices  concur. 


H.  48;  Smith  v.  Moore,  11  N.  fl.  fifi;  Verguton  v. 
<711fford,  87  N.  H.  87;  Bevans  v.  Bolton,  81  Mo.  487; 
Fsurt  V.  Bowell^  68  Mo.  6S4;  Parr  v.  Brady,  87  K.  J. 
L.201. 

And  the  mortfrage  will  be  enforced  In  the  state  to 
which  the  property  has  been  removed  although  it 
would  have  been  invalid  If  made  in  that  state. 
Smith  V.  Hutohings,  80  Mo.  883. 

Ae  sustaining  these  propositions,  see  also  Mum- 
ford  V.  Gauty,  50  111.  870,  99  Am.  Dec.  5SB5;  Smith  v. 
McLean,  24  Iowa,  323;  Simms  v.  McKee,  26  Iowa, 
841:  Byan  v.  Clanton,  SStrobh.  L.  411;  Langworthy 
V.  Little,  12  Gush.  109;  Bhode  Island  Cent.  Bank  y. 
DanfoTth,  14  Gray,  128;  Oool  v.  Roche,  80  Neb.  560; 
Barker  V.  Stacy,  26  Miss.  471;  Blystone  v.  Burgett, 
10  Ind.  28, 68  Am.  Dec.  668;  Martin  v.  HUl,  12  Barb. 
88L 

But  the  rule  does  not  apply  in  Alabama  as  the 
statute  there  requires  that  the  mortgage  must  be 
recorded  in  order  to  preserve  its  validity.  Beall  v. 
17L.RA. 


Williamson,  14  Ala.66;  Johnson  v.Hughes,  88  AkL688. 

A  chattel  mortgage  valid  In  the  state  where  exe- 
cuted without  change  of  possession,  protects  the 
property  mortgaged  against  an  attachment  in  Yer- 
mont,  though  in  possession  of  the  mortgagor. 
Taylor  v.  Boardman,  85  Y t.  681;  Jones  v.  Taylor.  80 
Yt.  42;  Ck)bb  v.  Buswell,  87  Yt.  887:  Norris  v.  Sowles, 
87  Yt.  860. 

A  law  requiring  a  change  of  possesston  Co  ao- 
company  a  mortgage  of  personal  property,  cannot 
he  regarded  as  a  rule  of  evidence,  and  will  not  be 
applied  to  a  contract  made  in  another  state.  Bal- 
lard V.  Wmter,  89  Conn.  179. 

In  Michigan,  however,  the. general  rule  Is  not 
adopted.  The  foreign  record  is  held  in  that  state 
not  to  t)e  notice  to  a  purchaser  of  mortgaged  prop- 
erty brought  into  the  state  (Monuromery  v.Wtghtt 
8  Mich.  143:  Boydson  v.  Gtoodrioh,  40  Mioh.  6S);  or  to 
attaching  creditors.  Corbvtt  v.  Littlefleld, UH  B. 
A.  96, 84  Mich.  80.  A.  P.  W. 
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PRINCE  MANUPACTURINa  CO.,  Respt, 

V. 

PRINCE'S  METALLIC  PAINT  CO. 

Appt, 


f- 


...N.  X.... 


.-) 


1.  Material  mlsrepreflentatioiui  in  the 
use  of  a  trademark  or  label  will  defeat  the 
Tight  of  the  owner  to  relief  in  equity  against  an 
infringement  or  Imitation  by  others. 

8.  Animpliedrepreaentationbytheiifle 
on  a  label  of  the  words  **  Prince's  Metallic 
Palnt*^  that  the  product  was  from  the  Prlnoe 
mine  has  the  same  effect  on  the  owner^s  standing 
In  equity,  if  this  representation  is  untrue,  as  if  it 
was  printed  in  express  words  on  the  face  of  the 
label. 

8*  The  Iket  that  an  article  sold  hy  the 
awmer  under  a  trademark  which  mi«- 
repreeents  It  is  as  ffood  as  that  de- 
scribed by  the  trademark  does  not  relieve  him 
from  the  effect  of  his  misrepresentation  to  de- 
feat his  rights  to  relief  in  equity  against  Infringe- 
ment or  imitation  of  bis  trademark  by  others. 

(October  4, 1890.1 

APPEAlL  hj  defendant  from  an  order  of  the 
€kneral  Term  of  the  Supreme  Court,  First 
Department,  reversing  a  Judgment  of  a  special 
term  for  New  York  County  dismissing  the 
complaint  upon  the  merits  in  an  action  brought 
to  enjoin  the  alleged  wrongful  use  of  a  trade 
label  belonging  to  plaintiff.    Beterted, 


The  facts  are  stated  in  the  opinion. 

MewTB,  Joseph  H.  Choate  and  John 
Frankenheimer,  for  appellant: 

Plaintiff  does  not  come  into  equity  with 
clean  bands;  its  case  is  not  founded  on  truth. 
It  has  always  claimed  that  Prince's  Metallic 
Paint,  with  the  label  in  question  attached 
thereto,  means,  and  was  understood  by  the 
trade  to  mean,  paint  made  exclusively  from 
the  ore  taken  out  of  the  original  Prince  mine; 
that  none  other  could  be  truthfully  designated 
as  such,  and  yet  it  has  applied  and  is  applying 
the  trademark  to  paint  containing  either  no  ore 
at  all  from  the  ori^nal  Prince  mine,  or  at  most 
only  25  per  cent  or  such  ore. 

I'he  administration  of  equity  is  founded  in 
perfect  truth. 

Cock9  V.  Chandler,  L.  R.  11  Eq.  446. 

The  trademark  * 'Prince's  Metallic  Paint" 
does  not  upon  its  face  and  without  explanation 
indicate  the  origin  or  ownership  of  the  aitide 
to  which  it  is  affixed;  it  requires  definition, 
plaintiff  has  defined  it  as  meaning  paint  made 
out  of  the  ore  of  the  Prince  mine. 

If  tbis  be  the  meaning  of  the  trademark, 
when  used  by  the  plaintiff,  we  have  the  right 
to  bold  the  plaintiff  to  its  definition. 

The  trademark,  when  attached  by  plaintiff 
to  packages  of  paint,  must  be  construed  as 
though  it  read.  ''Prince's  Metallic  Paint,  made 
from  the  ore  of  the  Prince  mine."  Accepting 
plaintiff's  definition  of  the  trademark,  then  i« 
follows  that  the  trademark  could  not  be  afflxpJ 
to  the  product  of  any  other  mine. 


MoTB.— Oompetitfon  in  Inuf/Mn^  um  ot  trademark. 
If  one  person  Qan,lby  superior  eneriry,  by  more 
extensive  advertising,  by  Bellinflr  a  better  or  more 
attractive  article,  or  by  greater  frankness  in  dis- 
dostng  the  ingredients  of  his  compound,  outbid 
another  In  popular  fbvor,  he  has  a  right  to  do  so, 
provided  be  does  not  attempt  to  palm  his  goods  off 
as  those  of  another.  Brown  Chemical  Go.  v. 
Bteames,  87  Fed.  Rep.  860. 

Bat  a  man  has  no  right  to  use  the  names,  letters, 
marks  or  other  symbols  by  which  he  may  palm  oft 
on  buyers  as  the  manuf^ture  of  another  the  article 
he  is  selUng,  and  thereby  attract  patronage  that 
without  such  deceptive  means  would  have  Inured 
to  the  benefit  of  that  other  person.  Williams  v. 
Johnson,  2  Bosw.  7. 

What  not  to  be  appropriated  ae  trademark. 

No  one  can  obtain  a  trademark  in  the  form,  ap- 
pearance, or  finish  of  his  goods  so  that  another 
cannot  lawfully  make  his  goods  like  them.  Candee 
V.  Deere,  64  IlL  468, 6  Am.  Bep.  125;  Browne,  Trade- 
marks, 1606. 

Nor  can  there  be  a  trademark  In  the  form  or 
color  of  a  package  or  box.  Morgan*s  Sons  Go.  v. 
Trozell,  80  N.  Y.  282,  42  Am.  Bep.  204;  Moorman  v. 
Hoge.  2  Sawy.  78;  Harrington  v.  Libby,  14  Blatchf. 
128;  Browne,  Trademarks,  6  606. 

No  trademark  can  be  claimed  in  the  shape  of  a 
bottle  In  -which  extracts  are  put  up  for  sale.  Hojrt 
V.  Hoyt,13L.B.A.343,143  Pa.  623. 

Neither  the  shape  of  a  box  in  which  bottles  of 
extracts  are  packed  for  purposes  of  trade,  nor  the 
mechanical  arrangement  of  the  bottles  therein,  is 
subject  to  appropriation  as  a  trademark.   Ibid. 

Directfone,  advertisements,  notices,  etc.,  consti- 
tute no  part  of  a  trademark.  Candee  v.  Deere,  84 
111.  402;  6  Am.  Rep.  126. 

!7U  K.  A. 


The  letters  **LL**  placed  upon  sheetings,  which 
only  Indicate  grade,  daas,  or  quality,  and  not 
origin,  ownership,  or  manufacture,  cannot  be  up- 
held as  a  trademark.  Lawrence  Mfg.  Co.  v.  Tennes- 
see Mfg.  Co.  138  U.  S.  687, 84  L.  ed.  997. 

A  coating  of  bronze  on  horseshoe  nails  which  is 
intended  merely  to  make  the  nails  sell  more  readily, 
and  not  to  make  them  any  better,  is  not  the  sub- 
ject of  a  trademark.  Putnam  Nail  Co.  v.  Dulaney, 
11 L.  B.  A.  524, 140  Pa.  206. 

No  person  engaged  in  publishing  and  selling  a 
book  or  books  can  acquire  the  exclusive  right  to 
use  the  device  of  a  book  on  letter-heads  and  bill- 
heads, or  on  wrappers  and  boxes  containing  books. 
Merriam  v.  Famous  Shoe  ft  C.  Co.  47  Fed.  Bep.  411. 

What  cannot  be  appropriated.  See  note  to  A  iff 
V.  Badam  (Tex.)  0  L.  B.  A.  145. 

What  may  be  appropriated  as  a  trademark.  See 
ncte  to  Bumford  Chemical  Works  v.  Muth  (Md.)  1 
L.  B.  A.  44. 

.  Bight  to  exdusive  ueeofa  trademark. 

If  the  primary  object  of  a  trademark  be  to  indi- 
cate origin  or  ownership,  the  mere  fact  that  the 
article  has  obtained  such  a  wide  sale  that  It  has 
also  become  indicative  of  quality  is  not  of  itself 
sufficient  to  make  it  the  common  property  of  the 
trade.  Lawrence  Mfg.  Co.  v.  Tennessee  Mfg.  Co. 
138  n.  8.  637. 84  L.  ed.  997. 

The  use  of  the  trademark  does  not  fmoort  that 
the  articles  were  made  personally  by  the  person 
whose  name  is  in  the  trademark  but  merely 
that  they  were  made  according  to  his  formulas. 
Kidd  V.  Johnson.  100  U.  S.  617,  25  L.  ed.  700.  The 
trademark  **  I.  N.  Pikers  Magnolia  Whiskey*^  was 
held  to  be  assignable.  See  also  Warren  v.  Warren 
Thread  Co.  l:{4  Mass.  247;  Sohier  v.  Johnson,  111 
Mass.  238;  Leather  Cloth  Co.  v.  AmeHcau  Leather 
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*See  also  29  L.  R.  A.  524;  31  L.  R.   A.  .374. 
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Leaiher  Cloth  Co.  ▼.  American  Leather  Cloth 
a?.  11  H.  L.  Caa.  588;  Palmer  ▼.  Harris,  60 
Pa.  156.  100  Am.  Dec.  667;  Pepper  v.  LaJjrot, 
8  Fed.  Rep.  41. 

A  local  trademark  indicating  tbe  product  of 
a  partiailar  factory,  spring,  or  mine,  cannot 
be  attacbcKl  to  tbe  product  of  any  otber  fac- 
tory, spring,  or  mine. 

See  Huwer  v.  Dannenhojfer,  82  N.  Y.  499. 

Read  tbe  trademark  as  defined  by  plaintiff, 
and  tben  compare  tbis  representation  witb  tbe 
practice  of  tbe  plaintiff.  Is  it  not,  in  effect, 
tbe  same  practice  tbat  the  courts  baye  con- 
demned again  and  again,  of  representing  by  a 
trademark  tbat  tbe  article  was  manufactured 
at  a  certain  place  or  bv  a  certain  person,  or  out 
of  'a  certain  material,  when,  in  fact,  it  was 
manufactured  at  anotber  place,  bv  another 
person,  or  out  of  a  different  material. 

Palmer  v.  Harris,  60  Pa.  156,  100  Am.  Dec. 
557;  Newman  v.  Pinto,  57  L.  T.  81;  Kennff  v. 
GilUt,  70  Md.  574;  Phahn  v.  Wright,  5  Phila. 
464;  Fetridge  v.  Wells,  4  Abb.  Pr.  144;  Par- 
tridge V.  Menek,  How.  App.  Cas.  647;  Manhat- 
tan Medicine  Co.  v.  Wood,  108  U.  S.  218,  27  L. 
ed.  706;  Wo^e  ▼.  Bu/rJu,  56  N.  T.  122;  Samu- 
els  V.  Berger,  24  Barb.  163;  Beabury  v.  Orosve- 
nor,  14  Blatcbf.  262;  Koehler  v.  Sanders,  9  L. 
R.  A.  576, 122  N.  Y.  65. 

Tbe  mere  fact  tbat  tbe  article  to  which  tbe 
trademark  has  been  wrongfully  so  afQzed  ia 
equal  to  or  even  better  tban  the  article  to 
wbicb  tbe  trademark  could  rightfully  be  .'af- 
fixed, has  never  been  considered  in  equity  an 
answer  to  a  plea  based  upon  such  wrongful 
use. 

Partridge  v.  Menck,  Phahn  v.  Wright,  Ken- 
ny V.  OilUt,  Manhattan  Medicine  Co,  v.  Wood 
and  Newman  v.  Pinto,  supra. 

Nor  does  it  He  in  plaintiff's  mouth  to  say  now 
tbat  tbe  representation  tbat  Prince's  Metallic 


Paint  is  the  product  of  tbe  Prince  mfne  is  en- 
tirely immaterial;  for  it  appears  by  plaintifTa 
own  aflOidavitB  that  orisrinally  in  1879  it  main- 
toined  tbat  Prince's  Metallic  Paint  could  be 
made  only  out  of  the  ore  of  tbe  Prince  mine. 

Pepper  v.  Labrot,  8  Fed.  Rep.  29. 

Having  repeatedly  declared,  under  oatb, 
that  tbe  designation  and  trademark  in  question 
meant  tbe  product  of  the  original  Prince  mine, 
plaintiff  is  estopped  by  way  of  forensic  estop- 
pel from  now  claiming  that  such  was  not  the 
meaning  of  tbe  trademark. 

Bigelow,  Estoppel,  4tb  ed.  687:  7  Am.  Ss 
Eng.  Encyclop.  Law.  p.  2;  Hamilton  v.  Zim- 
merman, 5  Sneed,  40;  Chilton  v.  Scruggs,  5 
Lea,  808;  Kelsey  v.  F^auder  Process  Fermenta- 
tion Co,  45  Hun,  10;  Browne,  Trademarks^ 
169;  Ohio  db  M.  H,  Co.  y.  McCarthy,  96  U.  S. 
258,  24  L.  ed.  698;  Cook  v.  Barr,  44  N.  Y.  156. 

The  plaintiff  having  alleged  in  its  complaint 
here  that  the  trademark  was  a  local  one  indi- 
cating the  product  of  tbe  original  Prince  mine, 
it  could  not  recover  without  proving  tbis  alle- 
gation. Tbe  contrary  having  been  established 
by  defendant's  evidence,  the  complaint  was 
properly  dismissed. 

Jveudecker  v.  Kohlberg,  81  N.  Y.  296;  Dav  v. 
New  Lots,  9  Cent  Rep.  440,  107  N.  Y.  154; 
Clark  v.  Post,  118  N.  Y.  17;  HaU  v.  United 
States  Reflector  Co.  80  Hun,  875;  Bomeyn  t. 
Stickles,  11  Cent.  Rep.  812,  108  N.  Y.  650; 
Southwick  V.  FirH  Nat  Bank  cf  Memphis,  84 
N.  Y.  420;  Stevens  v.  New  York,  84  N.  Y.  296; 
VaU  V.  Long  Island  R  Co.  106  N.  Y.  288,  60 
Am.  Rep.  449;  Benedict  v.  Seventh  Ward  jRL 
Co.  of  Syracuse,  51  Hun,  111;  Loekwood  v. 
House,  101  N.  Y.  647. 

A  local  trademark  indicating  the  product  of 
a  particular  establishment  can  be  truthfully 
applied  only  to  tl^e  product  of  that  establish- 
ment 
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doth  Go.  11  H.  L.  Gas.  688;  HaO  v.  Barrowa,  4  DeGh. 
J.  ft  S.  160:  Bury  v.  Bedford,  Id.  860,  809.  870. 

Right  to  the  exclusive  use  of,  protected  as  prop- 
erty, see  notes  to  Rumford  Ohemioal  Works  v. 
Mutb  (Md.)  1  L.  R.  A.  44;  Weener  v.  Brayton  (Mass.) 
8  L.  B.  A.  640;  Alff  v.  Badam  (Tez.)  9  L.  B.  A.  148. 

Laibeis  as  trademarks* 

The  use  of  a  label  which  so  nearly  resembles  that 
already  adopted  by  another  dealer  as  to  mislead 
ordinary  peraoas  buying  with  sufficient  degree  of 
care  will  be  enjoined  even  though  the  one  invent- 
ing it  had  no  Intention  of  misleading  the  public. 
Wirtx  V.  Bagle  BottUng  Ck>.  (N.  J.)  July  18,  isas. 

For  the  purpose  of  determining  whether  a  right 
of  action  subsists  at  common  law«  all  that  portion 
which  relates  to  the  name  of  the  article,  its  mode 
of  use,  etc.,  must  be  described  as  constituting,  in  a 
common-law  sense,  any  part  of  a  trademark. 
Falkinburg  v.  Lucy,  86  CaL  65, 96  Am.  Dec  76. 

Every  manufacturer  has  the  unquestionable 
right  to  distinguish  the  goods  that  be  manufact- 
ures and  sells  by  a  peculiar  label,  symbol,  or  trade- 
mark, and  no  other  person  has  a  right  to  adopt  his 
label  or  trademark,  or  one  so  like  his  as  to  lead  the 
public  to  suppose  the  article  to  which  it  is  affixed 
is  the  manufacturer's.  Gato  v.  Bi  Modelo  QIgar 
Mfg.  Co.  6  L.  B.  A.  828, 25  Fla.  886. 

No  exclusive  right  can  be  acquired  by  adoption 
In  a  cap  label  for  a  bottle,  which  was  originated  by 
a  third  person  and  has  been  used  by  him  for  years. 
Hoyt  V.  floyt,  18  L.  B.  A.  848, 148  Pa.  628. 

Oombinmg  a  label  and  a  bottle  cannot  infringe  a 
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trademark,  if  the  separate  use  of  each  would  not 
have  that  effeot.    JMd. 

A  label  bearing  six  different  points  of  resem- 
blance to  the  label  of  another  person  used  in  th9 
same  buafness,  whose  goods  had  acquired  a  market 
reputation  is  such  an  imitation  as  should  be  en- 
joined where  it  appears  that  at  least  two  persona 
were  deceived  thereby.  MoOann  v.  Anthony,  8 
West  Bep.  486,  21  Mo.  App.  88.  See  Filley  v.  Faa- 
sett,  44  Mo.  168;  Ck)nrad  v.  Uhrlg  Brewing  Go.  8  Mo. 
App.  277;  Gamble  v.  Stephenson,  10  Mo.  App.  661; 
Sanders  v.  Jacob,  2  West.  Bep.  406,  20  Mo.  App.  96. 

Unauthorized  use*  a  fraud  upon  the  public.  See 
note  to  Bumf  ord  Ghemical  Works  v.  Math  (Md.)  I 
L.B.A.44. 

Covrts  wOl  not  aid  deception  and  fraud, 

A  court  of  equity  would  not  lend  any  active  aid 
to  sustain  a  dalm  to  a  trademark  which  should  con- 
tain a  misrepresentation  to  the  public.  Oonnell  ▼» 
Reed,  128  Mass.  477;  Manhattan  Medicine  Go.  ▼• 
Wood,  108  U.  8. 218,  27  L.  ed.  706:  Hoxie  v.  Ghaney, 
3  New  Bng.  Bep.  709, 14B  Mass.  600. 

It  will  not  protect  a  tradename,  which,  although 
descriptive  of  a  busineas,  does  not  describe  the  on» 
In  which  its  owner  is  engaged,  but  another  require 
log  greater  flnancial  strength,  ^us  tending  to  mis- 
lead and  defraud  the  public  Koehler  v.  Sanders^ 
9L.B.A.676,122N.Y.65. 

The  use  of  an  important  part  of  plaintifTa  label 
in  such  a  way  as  to  amount  to  a  false  representa- 
tion, and  an  intentional  and  fraudulent  sale  of  it» 
goods  as  those  of  the  plaintiff,  without  plaintilTs^ 
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Leather  Cloth  Co.  ▼.  Ameriean  Leather  Cloth 
Cb.  11  H.  L.  Gas.  583;  Pepp&r  v.  Lahroi,  8 
Fed.  Rep.  89;  Buutr  v.  Dannenhoffer,  82  N. 
Y.  499.  See  9^B0^Kidd  ▼.  Johnson,  100  U.  8. 
617,  25  L  ed.  769. 

The  action  caDnot  be  sustained  as  one  to  re- 
Btrain  unfair  trade.  No  such  cause  of  action 
was  either  alleged  or  proven. 

The  essence  of  such  an  action  is  that  the  de- 
fendant is  repref^enting  to  the  public  that  the 
goods  sold  by  him  are  those  manufactured  by 
the  plaintiff. 

Qoodyear  India  Rubber  Olove  Mfg,  Go.  v. 
Goodyear  Rubber  Co.  128  U.  S.  604,  82  L.  ed. 
637:  Koehler  t.  Sanders,  9  L.  R  A.  576,  122 
K  Y.  74. 

As  it  is  expressly  alleged  in  the  complaint 
that  such  use  of  the  trademark  has  been  made 
by  defendant  under  public  notice  of  exclusive 
ownership  of  the  trademark,  no  claim  of  un- 
fair trade  can  be  based  upon  such  use  of  the 
trademark  alone.  The  plaintiff's  right  of  ac- 
tion is  based  throughout  the  complaint  upon 
plaintiff's  title  to  the  trademark  and  defend- 
ant's unlawful  claim  of  title  thereto  and  use 
thereof  under  such  claim.  This  constitutes 
the  essence  of  a  cause  of  action  to  restrain  the 
use  of  a  trademark. 

Baton  Diatite  Co.  v.  Florence  Mfg,  Co.  114 
Massi  69,  19  Am.  Rep.  810. 

Unless,  therefore,  plaintiff  can  establish  its 
title  to  the  trademark  in  question,  it  cannot, 
upon  the  present  complaint,  sustain  the  action 
as  one  brought  to  restrain  unfair  trade  or  com- 
petition. 

Day  V.  ISew  Lots,  9  Gent.  Rep.  440,  107  N. 
Y.149;  Romeyn  v.  Sickles,  11  Cent  Rep.  812, 
108  N.  Y.  660;  Clark  v.  Post,  118  N.  Y.  17. 

Messrs.  Frederic  R.  Coudert  and  John 
S.  Davenportv  for  respondent: 

The  justice  at  the  trial  erred  materiallv 
Id  supposing  himself  forbidden  by  the  plead- 


ings to  consider  anything  else  than  the  label  or 
trademark  as  such. 

Fisher  v.  Rankin,  25  Abb.  N.  G.  191. 

This  error  has  led  him  to  ignore  the  equities 
and  rights  of  complainant  by  reason  of  actual 
truthfulness  of  description  of  plaintiff's  goods 
and  the  palpable  fraud  of  its  use  by  defend- 
ant. 

Lawrence  Mfg.  Co.  v.  Tennessee  Mfg,  Co.  188 
U.  S.  587.  84L.  ed.  997. 

The  right  to  use  the  designation  "Prince" 
for  the  product  of  the  Prince  Metallic  Paint 
Works,  as  it  had  been  used  by  various  owners 
for  many  years  before,  passed  to  the  plaintiff 
with  the  possession  of  the  works. 

Atlantic  MiU  Co.  y.  Robinson,  20  Fed.  Rep. 
217;  Kidd  v.  Johnson,  100  U.  S.  617,  25  L.  ed. 
769;  Pepper  v.  Ldbrot,  8  Fed.  Rep.  29;  Con- 
gress db  E.  Spring  Co,  v.  High  Rock  Congress 
Spring  Co.  46  N.  Y.  291,  6  Am.  Rep.  82. 

The  court  has  dealt  with  the  plaintiff  quite 
in  analogy  with  the  principle  applied  by  an 
over-cautious  conveyancer  examining  a  title 
for  a  loan.  The  title  is  searched  with  a  mi- 
croscope to  find  defects,  and  rejected  even 
though  there  may  be  good  equitable  defenses 
to  the  defects. 

Gourts  of  equity  do  not  treat  persons  asking 
protection  against  dishonest  competition  in  this 
way.  On  the  contrary,  the  rule  is,  that  the 
intervention  of  courts  of  equity  may  be  invoked' 
and  exercised  by  analogy  to  the  law  of  trade- 
marks. 

1  Lawson,  Rights,  Rem.  &  Pr.  §  404;  Laio- 
renee  Mfg.  Co.  v.  Tennessee  Mfg.  Co.  188  U.  S. 
687, 84  L.  ed.  997. 

Acquiescence  and  ratification  estop  the  old 
company  and  all  claiming  under  it  from  ques- 
tioning plaintiff's  right. 

Eoyt  V.  Thompson,  19  N.  Y.  207;  Shelden 
Hat  Block  Co.  v.  ^iekemeyer  Hat  Block  Mach. 
Co.  90  N.  Y.  607;  Jourdan  v.  Long  Island  R. 


ooDsent  or  acqulesoence,  oonstitates  ground  for 
relief.  Lawrenoe  Mfg.  Co.  v.  Tennessee  Mfg.  Co. 
]38U.S.5a7,8AI«.ed.  »7. 

The  court  is  not  bound  to  interfere  where  ordi- 
nary attentloa  will  enable  purchasers  to  dlsciimi- 
nate  between  the  trademarks  used  by  different 
parties.  Popham  v.  Cole,  66  N.  Y.  69,  28  Am. 
Bep.2B;  Morgan^s  Sons  Co.  v.  Troxell,  80  N.  Y.  800, 
tt  Am.  Bep.  29i;  Amoskeag  Mfg.  Co.  v.  Trainer, 
101 U.  &  61^  26  L.  ed.  966;  Bead  v.  BJcbardson,  45  L. 
I.  N.  &  54;  Beard  v.  Turner,  Id.  746;  Leidersdorf 
T.  FUnt,  60  Wis.  401;  Bffgers  v.Ulnk,  68  Cal.  445, 49 
Am.  Bep.  96. 

A  trademark  which  Is  clearly  such  is  in  Itself  evi- 
dence, when  wrongfully  used  by  a  third  party,  of 
an  illegal  act,  and  is  evidence  that  the  party  in- 
tended to  defraud  and  to  palm  of  his  goods  for  an- 
other's. Putnam  Nafl  Co.  v.  Bennett,  M  W.  N.  a 
186. 

No  man  has  the  rljrht  to  sell  his  reputation  or 
fkili  Id  anj  proferslou,  whatever  it  may  be,  and 
thus  enable  an  unknown  party  to  perpetrate  a 
fiaud  upon  the  public. In  his  name.  SucHacase 
cannot  be  aasimllated  to  a  case  of  the  sale  of  the 
goodwill  of  a  business;  the  one  is  lawful  and  the 
oUier  is  unlawful  Jerome  v.  Blgelow,  66  III.  455, 
10  Am.  Bep.  609. 

Defendants  have  no  right  to  establish  a  rival  office 
vlth  a  precisely  similar  organization  for  doing 
busSness.  AithouKh  they  have  adopted  a  different 
name.  It  is  sach  an  assimilation  of  their  business 
and  calUntr  with  that  of  the  complainants  as  is  cal- 
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oulated  to  mislead  the  public  and  to  produce  de- 
ception and  fraud.    Tyack  v.  Bromley,  4  Edw.  Cb. 

274. 6  L.  ed.  877. 

C^riage  proprietors  authorized  to  use  an  hotel 
name  as  a  l>adge  on  their  carriages  and  the  cape  of 
their  drivers  under  an  agreement  with  the  hotel 
owner  may,  without  proof  of  special  dama^e,malo- 
tain  an  action  against  one  who  uses  the  same  badge 
for  the  purpose  "of  falsely  holding  himself  out  as 
having  such  patronage,  in  order  to  divert  custom 
from  the  plaintifls.  Marsh  v.  Billings,  7  Cush.  822, 
64  Am.  Dec.  727;  Coats  v.  Holbrook,  2  Sandf.  Cb. 

686. 7  L.  ed.  718. 

The  theory  upon  which  a  court  of  equity  has 
long  acted  is  that  a  resemblance  in  or  an  imitation 
of  the  names,  signs  or  marks,  under  which  another 
conducts  a  business.  Is  a  deception  practiced  upon 
the  public,  and  an  Injury  to  the  proprietor.  In  the 
loss  of  custom  and  patronage,  to  redress  which  an 
action  at  law  for  damages  Is  not  a  sufficiently 
satisfactory  remedy.  That  principle  may  be  ex- 
tracted from  the  often  cited  opinions  of  Lord  El- 
don,  In  Hogg  V.  Kirby,  8  Yes.  Jr.  215:  of  Lord 
Langdale  in  Knott  v.  Morgan,  2  Keen,  218,  and  of 
our  own  chancellors  In  the  early  cases  of  Snowden 
V.  Noah,  Hopk.  Ch.  847, 2  L.  ed.  446,  and  of  Bell  v. 
Locke.  SPaige.  75, 4  L.  ed.  8S0, 34  Am.  Deo.  STL 

Trademarks  calculated  to  deceive  not  protected. 
See  note  to  Bumford  Chemical  Works  v.  Muth  (Md. 
1 L.  B.  A.  44. 

When  court  will  not  Interfere,  flee  note  to  Alfl  v. 
Badam  (Tex.)  9  L.  B.  A.  150.  B.  D. 
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Nbw  Tobe  Coubt  of  Appeals. 


Oct., 


Co.  115  N.  Y.  880;  Darmger  v.  Uoyi.  120  N. 
Y.  190;  Kent  v.  QuiekHlver  Min.  Oo.  78  N.  Y. 
150. 

Andrews*  /.,  deliyered  the  opinion  of  tbe 
court: 

It  is  undisputed  that  the  title  "Prince's 
Metallic  Paint"  was  first  applied  in  the  year 
1858  by  Ilot)ert  Prince  and  Antoinette  Prince, 
his  wife,  to  paint  manufactured  by  them  from 
iron  ore  obtained  from  a  tract  of  land,  com 
prising  about  forty-four  acres,  owned  by  An- 
toinette Prince,  situated  in  Carbon  county.  Pa., 
and  upon  which  the  mill  and  kilns  in  which 
the  paint  was  manufactured  was  located.  The 
product  of  the  business  was  sold  in  packages, 
upon  which  a  label  was  affixed,  circular  in 
form,  and  on  the  rim  were  printed  the  words, 
"Prince's  Metallic  Paint."  It  is  also  undis- 
puted that  in  1871,  after  the  death  of  the 
original  proprietors,  the  title  to  the  forty-four 
acres  and  to  the  business  of  manufacturing 
Prince's  Metallic  Paint,  together  with  the  right 
to  use  the  label  or  trademark,  was  yested  in 
one  Ba!«,  a  son-in-law  of  Robert  and  Antoin- 
ette Prince,  who  in  1873  organized  a  company, 
under  the  name  of  "Prince's  Metallic  Paint 
Company,"  to  carry  on  the  business  of  manu- 
facturing paint  upon  the  premises,  and  that 
Bass  and  tne  company  organized  by  him  con- 
tinued the  business  primarjly  carried  on  by 
Robert  and  Antionette  Prince  until  1875,  when 
the  company  was  organized  as  a  corporation  by 
the  same  name,  under  a  general  law  of  Penn- 
sylyania,  in  which  was  yested  the  title  which 
Bass  had  held  tc  the  ore  bed  and  premises  and 
to  the  business  and  trademark  before  referred 
to.  The  corporation  conducted  the  business 
of  manufacturing  metallic  paint  on  said  land 
from  ore  obtained  therefrom,  and  attached  the 
label  "Prince's  Metallic  Paint"  to  the  product, 
and  sold  the  same  under  that  name  until  1879, 
when  the  corporation  became  insolvent.  The 
corporation  had  meanwhile  erected  a  new  and 
larger  mill  than  the  original  one,  and- on  land 
several  miles  distant  therefrom,  in  which  up 
to  the  time  of  the  insolvency  of  the  corpora- 
tion it  had  manufactured  its  paint,  using,  how- 
ever, exclusively,  ore  taken  from  the  Prince 
tract.  In  1878  and  1879  all  the  real  property 
of  the  corporation,  yiz.,  the  forty-four  acres 
known  as  the  "Prince  Tract,"  and  the  land  on 
which  the  new  mill  had  been  erected,  was  sold 
under  foreclosure  of  mortgages  thereon,  and, 
through  several  mesne  conveyances,  title  to 
one  half  of  the  Prince  tract  and  to  the  new 
mill  became,  in  1879.  vested  in  the  plaintiff, 
the  Prince  Manufacturing  Company,  also  a 
Pennsylvania  corporation,  organized  in  that 
year,  and  in  which  Abraham  C.  Prince  and 
David  Prince  were,  and  eyer  since  have  been, 
the  principal  stockholders.  The  Prince  Manu- 
facturing Company,  immediately  upon  its  or- 
ganization, entered  upon  the  business  of  man- 
ufacturing metallic  paint  from  ore  taken  from 
the  Prince  tract  and  from  other  lands  in  Car- 
bon county,  leased  by  the  corporation,  and  sold 
the  product  under  the  label  "Prince's  Metallic 
Paint,"  except  that  paint  which  was  manu- 
factured in  a  mill  on  one  of  the  leased  tracts, 
in  which  a  brand  of  paint  known  as  "Poco 
Meinllic  Paint"  had  been  previously  manufact- 
ured, was,  when  customers  desired,  and  when 
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orders  were  receiyed  therefor,  branded  by  the 
plaintiff  as  "Poco  Metallic  Paint."  instead  of 
"Prince's  Metallic  Paint.  The  plaintiff  con- 
tinned  to  conduct  the  busini^  and  to  use  the 
"Prince"  label,  claiming  the  right  so  to  do, 
without  interference,  from  1879  to  1888  when 
certain  creditors  of  ttie  Prince's  Metallic  Paint 
Company  of  1875  caused  a  sale  to  be  made  of 
the  franchises  of  that  corporation  upon  ex- 
ecution under  a  statute  of  Pennsylvania,  and 
became  the  purchasers,  and  proceeded  to  reor- 
ganize the  corporation  under  the  original  name^ 
pursuant  to  the  authority  given  by  the  statute, 
and  the  new  corporation  claims  to  own  the 
label  or  trademark  "Prince's  Metellic  Paint" 
as  successor  of  the  corporation  of  1875,  and,  al- 
though it  has  not  conducted  the  business  of  man- 
ufacturing paint,  nevertheless  permits  Ruther- 
ford and  Barclay,  who  are  engaged  in  the 
business,  to  affix  the  label  to  their  packages. 

The  plaintiff  and  the  defendant  seyerally 
claim  exclusive  title  to  the  label,  and  the  ri^ht 
to  use  it  upon  packages  of  metallic  paint. 
Each  claim  title  under  the  Prince's  Metallic 
Paint  Company  of  1875.  The  plaintiff  claims 
title  from  several  distinct  sources:  FinU  By 
reason  of  its  ownership  of  the  original  mine 
and  works  of  Robert  and  Antoinette  Prince, 
deriyed  under  the  foreclosure  sales.  Second. 
As  transferee  of  the  purchaser  of  the  trade- 
mark on  a  sale  under  an  execution  against  the 
Prince's  Metallic  Paint  Company,  issued  in 
1879,  under  which  the  trademark  was  sold  eo 
nomine,  and  which  sale  is  claimed  to  have 
been  authorized  by  a  statute  of  Pennsylvania. 
Third,  Under  an  agreement  made  with  Bass, 
the  president  of  the  corporation  of  1875,  and 
subseauently  ratified  by  the  corporation.  The 
defeodant  denies  the  title  of  the  plaintiff,  and 
rests  its  right  to  the  label  and  trademark  ex- 
clusively upon  the  effect  of  the  sale  and  pur- 
chase of  the  franchises  of  the  corporation  of 
1875,  made  in  1888,  before  referred  to,  and  the 
reorganization  proceedings;  the  claim  being 
that  the  trademark,  with  the  right  to  manu- 
facture Prince's  Metallic  Paint,  passed  to  the 
purchasers  of  the  franchises  as  incident  there- 
to, together  with  the  ri^ht  to  reorganize  the 
corporation  under  the  original  name. 

The  judgment  dismissing  the  complaint, 
rendered  at  special  term,  was  placed  by  the 
learned  judge  upon  the  failure  of  the  plaintiff 
to  establish  any  exclusive  right  to  the  use  of 
the  trademark  label  upon  its  goods.  The  or- 
der of  the  general  term,  reversing  the  judg- 
ment of  the  special  term,  proceed^  upon  the 
contrary  view  of  the  question  of  title,  and  the 
court  held  that  the  evidence  established  the 
title  claimed  by  the  plaintiff.  We  feel  com- 
pelled to  concur  in  the  judgment  of  the  special 
term  dismissing  tbe  complaint,  on  the  ground 
that,  assuming  that  the  plaintiff  had  the  exclu- 
sive right  to  use  the  label  "Prince's  Metallic 
Priint,'^it  has  by  its  own  conduct,  in  the  mis- 
use of  the  trademark  or  label,  forfeited  any 
right  to  apply  to  the  court  for  protection  against 
its  wrongful  appropriation  by  others.  This 
defense  was  set  up  in  the  defendant's  answer. 
Whatever  contradiction  may  be  found  in  the 
record  as  to  other  facts,  there  is  one  which  ad- 
mits of  no  dispute,  and  that  is  that  from  1858, 
the  year  in  which  the  manufacture  of  metallio 
paint  was  established  by  Robert  and  Antoin- 
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elie  PriDoe,  until  the  iDcorporation  of  the 
nUintiS  in  1879,  the  label  *'AriDoe'8  Metallic 
Painl"  had  been  exclusively  applied— fint,  by 
tbe  origiDaton  of  the  article,  ana  subsequently, 
kfler  tbeir  death,  by  their  successors  in  tGe 
business — to  paint  made  from  ore  taken  from 
the  so-called  original  "Prince  Tract"  of  forty- 
four  acres.  The  label,  in  its  natural  and  pri- 
mary signification,  indicates  the  nature  of  the 
article  to  which  it  is  attached  and  also  the 
producer.  The  words '  'Metallic  Paint, "  stand- 
ing alone,  oould  not  be  appropriated  as  a  trade- 
mnrk,  since  they  constitute  the  proper  desig- 
nation of  the  article  by  its  appropriate  name. 
But  the  word  "Prince,"  indicating  tbe  mana- 
facturer,  identified  the  article  to  which  the  la- 
bel was  attached  as  that  produced  by  bim,  and 
no  person  of  a  different  name  could  stamp 
it  upon  a  similar  commodity.  But  tbe  origi- 
nators of  the  label,  who  seem  also  to  have 
originated  the  manufactoie  of  metallic  paint 
from  iron  ore,  began  to  claim  that  the  superior 
quality  of  their  product  was  owing  to  the  pe- 
cnliar  quality  and  purity  of  the  ore  found  in 
the  mine  on  Uieir  tract  of  forty-four  acres,  from 
which  the  paint  was  manufactured,  and  that 
it  produced  a  much  better  quality  of  paint 
than  could  be  produced  from  ore  taken  from 
anjr  other  part  of  the  same  vein.  It  was 
claimed  that  the  paint  manufactured  by  rival 
manufacturers  from  ore  taken  from  other  parts 
of  the  vein,  known  aa  "Lawrence  Metallic 
Paint,**  ''Poco  Metallic  Paint,"  and  "Lehigh 
Metallic  Paint,"  was  inferior  in  color  and 
qualitsr  to  the  "Prince's  Metallic  Paint"  by  rea- 
son of  the  inferiority  of  the  ore  from  which  it 
was  made.  These  claims  were  put  forth  to 
tbe  trade,  and  the  evidence  leaves  no  room  to 
doubt  that  at  the  time  of  the  incorporation  of 
the  plaintiff  in  1879,  and  its  acquisition  of  tbe 
original  Prince  tract,  the  credit  which  the  ar- 
ticle "Prince's  Metallic  Paint"  had  acquired  in 
the  market  was  owing  in  part  to  the  belief  of 
the  trade  that  tbe  ore  from  the  Prince  mine 
was  superior  to  all  other  ore  in  Carbon  county. 
The  label  or  trademark  came  to  have  a  broader 
meaning  than  it  originally  possessed,  and, 
when  attached  to  packages  of  paint,  indicated 
not  only  that  the  paint  was  made  by  "Prince," 
or  his  successors  in  business,  but  also  Uiat  it 
was  made  from  ore  taken  from  the  original' 
Prince  mine:  and  this  latter  indication  consti- 
tuted an  important  element  of  the  good-will  of 
the  business.  That  these  facts  were  known  to 
the  plaintiff  was  established  l^  the  most  satis- 
factory evidence. 

The  Prince  Manufacturing  Company,  the 
plaintiff,  in  September,  1879,  the  year  It  was 
organized,  brought  a  suit  in  the  superior  court 
of  the  city  of  X^ew  York  against  Bass  and 
others  for  an  infringement  of  the  trademark. 
In  that  suit  the  plaintiff  procured  sworn  decla- 
rations to  be  made  that  rrince's  Metallic  Paint 
could  only  be  made  from  ore  taken  from  the 
original  Prince  vein,  and  that  it  was  so  under- 
stood by  the  trade,  and  that  the  ore  from  that 
mine  was  superior  to  the  ore  from  any  other 
part  of  the  vein.  Abraham  C.  Prince,  the 
president  of  tbe  plaintiff,  declared,  among 
other  things,  under  oath,  "that  there  are  in  the 
neighborhood  of  Prince's  Metallic  Paint  works 
several  other  paint  factories,  whose  products 
are  known  to  the  trade,  but  under  distinct  and 
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separate  designations,  and  that  the  designa- 
tions of  such  products  respectively  denote  to 
the  trade  their  respective  origin;  and  such 
paints  are  preferred  and  are  in  demand  by  the 
trade  according  to  their  localitv  of  origin,  as 
shown  by  their  designations,  ancf  are  not  equal- 
ly esteemed  simply  ^because  thev  come  from  the 
same  general  vein  or  deposit  in  the  neighbor- 
hood." And,  further,  "that  the  trade  gener- 
ally believe  the  paint  manufactured  from  the 
ore  of  the  original  Prince's  n:ine  is  superior, 
and,  in  inquirmg  for  paint  with  Prince  s  Me- 
tallic Paint  lat>el  upon  it,  understand  paint  so 
produced."  In  the  afiidavit  of  Robert  Prince, 
used  by  the  plaintiff  in  that  suit,  he  said:  "It 
has  always  been  considered  a  matter  of  good 
faith  that  the  ore  for  Prince's  Metallic  Paint 
should  be  taken  from  the  original  Prince  ore 
bed  and  works,  and  I  know  of  no  case  of  its 
having  been  taken  from  any  other."  The 
verifiS  complaint  in  the  present  action,  com- 
menced in  1888,  makes  the  same  claim.  It 
alleges  the  ownership  by  the  plaintiff  of  the 
"oiiginal  Prince  Metallic  Paint  works  and 
mine;"  that  ever  since  the  year  1868  the  "said 
premises  and  mine"  have  been  known  as 
''Prince's  Metallic  Paint  Works;"  that  the 
premises  consisted  and  consist  of  mills  for  the 
manufacture  of  paint  and  of  a  "well-knowt 
mine  or  ore  bed,"  which  was  discovered  by 
Bolbert  Prince,  and  from  which  a  certain  pe- 
culiar earth  or  ore  is  obtained,  which  was  the 
basis  of  the  paint  known  as  "Prince's  Metallic 
Paint:"  that  the  trademark  or  label  was  in- 
vented and  arranged  by  Kobert  and  Antoinette 
Prince;  that  Uie  paint  distinguished  by  the 
label  "Prince's  Metallic  Paint"  surpassed  all 
other  metalUc  paints,  and  obtained  special  fa- 
vor with  consumers,  and  brought  a  higher 
price;  that  the  business  of  Prince's  Metallic 
Paint  works  has  been  conducted  continuouslv 
since  1858,  and  that  said  label  or  trademark 
has  been  used  exclusively  "for  designating  the 
product  of  said  metallic  paint  works  and  the 
mines  thereto  belcuTing.'  The  tenth  para- 
graph of  the  complaint  declares  "that  by  rea- 
son of  said  use  for  about  thirty  years,  the  prod- 
uct of  said  paint  works  and  mine  is  known 
as  'Prince's  MeUllic  Paint,'  and  Prince's  Me- 
tallic Paint  is  understood  to  be  said  product, 
and  no  other  can  be  lawfully  described  aa 
Prince's  Metallic  Paint." 

The  complaint,  after  alleging  the  infringe* 
ment  by  the  defendant,  asserts  that  the  article 
manufactured  by  tbe  defendant  is  spurious 
and  fraudulent,  and  ia  manufactured  elsewhere 
than  at  Prince's  MetaUic  Paint  works,  "and 
from  earth  not  obtained  from  said  mine." 
These  references  to  the  complaint  sufficiently 
show  that  when  this  action  was  commenced 
the  plaintiff  understood  that  the  name  "Prince's 
Metallic  Paint"  designated,  and  was  under- 
stood by  the  trade  as  diBtinguishing,  metallic 
paint  made  from  ore  taken  from  tbe  original 
Prince  tract  of  forty-four  acres,  and  that  no 
other  could  be  lawfully  described  as  Prince's 
Metall  ic  Paint.  This  was  the  plaintiff's  daim  i  a 
1879,  in  the  suit  against  Bass  and  others,  and 
it  was  reasserted  in  unec^uivocal  language  in 
the  complaint  in  this  action. 

It  was  disclosed  on  the  cross-examination  of 
A.  C,  Prince,  on  the  trial  of  the  present  act! on, 
that  soon  after  the  organization  of  the  plain  tiff 
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In  1879,  it  flecured  leases  of  lands  in  Carbon 
county,  containiDg  the  ore  from  wbich  ''Le- 
high Metallic  Painl."  '*Poco  Metallic  Paint." 
and  "  Lawrence  Metallic  Paint"  had  been 
made,  and  the  mills  in  wbich  it  had  been  man- 
ufactured, and  that  the  plaintiff  commenced 
and  has  continued  to  use  ores  taken  from  these 
leased  lands  in  making  Prince's  Metallic  Paint. 
The  other  paints  mentioned  up  to  1879  bad 
been  sold  in  competition  with  Prince's  Metal- 
lic Paint.  The  witness  Prince,  when  pressed 
for  an  explanation  why  the  ores  from  the 
leased  mines  were  used  in  making  Prince's 
Metallic  Paint,  which  the  plaintiff  in  the  suit 
against  Bass  had  declared  to  be  inferior,  and 
how  the  application  of  the  label  to  paint  man- 
ufactured from  these  ores  could  be  justified  in 
view  of  the  understanding  of  the  trade  that 
Prince's  Metallic  Paint  was  made  from  ore 
taken  from  the  Prince  mine,  at  first  stated 
that  at  least  25  per  cent  of  the  ore  from  the 
Prince  mine  was  used  with  the  other  ores  and 
this  gave  the  product  the  requisite  color  and 
quality.  The  witness  finally  admitted  that 
about  one  half  of  the  paint  manufactured  by 
the  plaintiff  to  which  tne  label  '*  Prince's  Me- 
tallic Paint "  was  attached  was  manufactured 
wholly  from  ores  taken  from  the  leased  lands, 
but  claimed  that  ore  on  some  of  these  lands 
was  of  the  same  character  and  as  good  as  the 
ore  from  the  original  Prince  mine,  and  that 
the  paint  manufactured  by  the  plaintiff  from 
bucb  ores  was  of  as  good  quality  as  the  origi- 
nal paint  known  as  "Prince's  M!eta!lic  Paint." 
The  plaintiff,  as  the  witness  testified,  used  the 
ores  from  the  leased  lands  because  the  Prince 
tract  did  not  supply  sufficient  ore  for  the 
plaintiff's  business. 

The  trial  judge,  among  his  findings  of  fact, 
found  that  ever  since  1879,  down  to  the  trial 
of  the  action,  the  plaintiff  claimed  that  the 
designation  '*  Prince's  Metallic  Paint "  and  the 
label  and  trademark  in  question  are  properly  ap- 
plicable only  to  paint  made  from  ore  taken  ex- 
clusively from  the  original  Prince  mine,and  that 
the  trade  inquiring  for  paint  with  Prince's  Me- 
tallic l^aint  lat)el  upon  it  understood  paint  so  pro- 
duced. Also,  that  ever  since  1879  the  plaintiff 
has  represented  that  the  paint  sold  by  it  under 
that  label  was  made  from  ore  taken  from  the 
original  Prince  mine,  and  these  findings  are  fol- 
lowed by  a  finding  that  about  half  the  paint 
sold  by  the  plaintiff  as  "  Prince's  Metallic 
Paint,''  under  that  label,  is  made  from  ore 
taken  from  mines  other  than  the  original 
Prince  mine,  and  which  are  not  situated  upon 
the  original  Prince  tract. 

Upon  the  facts  appearing  In  the  record,  the 
plaintiff  corporation  is  seeking  to  enjoin  a 
fraudulent  use  by  the  defendant  of  a  label 
wbich  it  itself  is  using  in  violation  of  its  es- 
tablished meaning,  as  a  means  of  selline  an- 
other product  than  that  to  which  it  could  be 
rightfully  applied.  According  to  the  defini- 
tion put  upon  the  label  by  its  originators,  as 
understood  by  the  trade,  assprted  in  the  most 
solemn  manner  by  the  plaintiff  in  judicial 
proceedings,  alleged  in  the  complaint  in  this 
action,  and  found  by  the  trial  court,  the  words 
"Prince's  Metallic  Paint"designated  paint  made 
exclu^iivel^  from  ore  taken  from  the  original 
Prince  mine.  The  designation  of  the  locality 
from  which  the  ore  was  taken,implied  in  the  use 
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of  the  label,  was  a  material  circumstance,  be- 
cause it  was  one  of  the  essential  grounds  of  the 
credit  which  Prince's  Metallic  Paint  had  ac- 
quired in  the  market,  and  contributed  to  its 
sale.  One  half  of  the  paint  sold  by  the  plain- 
tiff under  that  designation  was  in  no  sense  ilie 
article  described  in  the  labeL  The  label  was 
an  assurance  to  purchasers  that  the  paint  to 
which  it  was  attached  was  made  from  tbe  ore 
of  the  Prince  mine,  and  was  a  guarantee  tliat 
they  were  receiving  paint  9o  manufactured. 
By  affixing  the  lal^l  to  paint  manufactured 
from  other  ores,  the  plaintiff  availed  itself  of 
tbe  credit  which  pertained  to  paint  manufact- 
ured from  the  Prince  ore  bed  to  put  upon  the 
market  paints  manufactured  from  other  ores, 
without,  so  far  as  appears,  disclosing  the  dif- 
ference of  origin.  Purchasers  were  deceived, 
and  tbe  pliuntiff  reaped  the  advantage  of  the 
deception. 

The  jurisdiction  of  eauity  to  restrain  the  in- 
frhigement  of  trademarKS  is  founded  upon  the 
right  of  propertv  in  the  plaintiff,  and  its  fraud- 
ulent invasion  by  another,  and  is  exerted  to 
prevent  fraud  upon  him  and  upon  tbe  public. 
A  plaintiff  who  has  adopted  a  trademark  to 
identify  ^his  production,  and  by  his  labor  and 
skill  has  created  a  valuable  market  therefor, 
and  has  induced  public  confidence  in  the 
superior  quality  of  his  ^cds,  whether  ba.sc<l 
on  the  skill  used  in  their  manufacture,  or  ia 
the  material  from  which  they  are  tnade,  or  on 
both  combined,  is  entitled,  so  long  as  he  d^als 
openly  and  honestly  with  the  public,  to  be 
protected  against  those  who  without  right  at- 
tempt to  appropriate  his  symbol  to  other  goods 
of  the  same  class.  In  protecting  the  owner  of 
the  trademark,  the  public  is  also  protected, 
and  deception  is  prevented.  But  as  w^  said 
by  Lcrd  Romilly  In  Oockt  v.  OhandUr,  L.  K. 
11  Eq.  446,  "the  administration  of  ^^quity  Ib 
founded  in  perfect  truth."  The  paity  who 
comes  into  a  court  of  equity  for  relief  '•^ioaC 
fraud  must  himself  be  free  from  fraud  ;a  ^.^le 
matter  of  which  he  complains,  or,  as  is  /rts 
quently  said,  he  must  come  with"«*lean  h^nds.  * 
The  courts  have  in  many  cases  applied  t>:s 
principle  in  bar  of  relief  in  cases  of  U'K\\t 
marks.  Any  material  misrepresentation  in  a 
label  or  trademark  as  to  the  person  by  whom 
the  article  is  manufactured,  or  as  to  tbe  place 
where  manufactured,  or  as  to  the  materials 
composing  it,  or  any  other  material  ftilse  rep- 
resentation, deprives  a  parly  of  tbe  rigbl  to  re- 
lief in  equity.  Tbe  courts  do  not  in  such  ca«es 
take  into  consideration  the  attitude  of  tbe  de- 
fendant. Although  the  defendant's  conduct 
is  without  justification,  this,  in  tbe  eye  of  a 
court  of  equity,  afford^  no  reason  for  interfer- 
ence. See  Leather  Cloth  Co.  v.  American 
Leather  Cloth  Co.  11  Jur.  N.  S.  513;  FiiUing 
V.  How,  8  Sim.  477;  Ferry  v.  TruefiU,  6Beav. 
66;  Partridge  v.  Menck,  11  How.  App.  Cas. 
558;  Manhattan  Medicine  Co.  v.  Wood,  108  U. 
S.  218,  27  L.  ed.  706 ;  Palmer  v.  HarHe,  60 
Pa.  156,  100  Am.  Dec.  557;  Kenny  v.  Oillet^ 
70  Md.  574  ;  Browne,  Trademarks,  chap.  10, 
and  cases  cited.  Tbe  present  case  differs 
from  tbe  cases  referred  to  in  tbe  fact  that  the 
misrepresentation  in  those  cases  was  on  the 
face  of  the  label  or  trademark  used,  or  in 
written  or  printed  advertisements  or  circulan, 
while    here   the    words    "  Prince's   Metallic 
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Paint**  do  not,  of  tbemsetves  embody  any 
representation  as  to  tbe  particular  ore  used  in 
the  manufacture,  except  as  connected  witb 
the  meaning  attacbed  to  them  by  the  trade. 
But  this  we  conceive  does  not  distinguish  tbe 
cases  in  principle.  Tbe  plaintiff  and  its  pre- 
decessors in  tbe  use  of  the  label  have  by  their 
conduct  warranted  tbe  public  in  believing  that 
tbe  words  "Prince's  Metallic  Paint"  mean 
metallic  paint  made  by  Prince  or  bis  success- 
ors from  the  ore  of  tbe  Prince  mine.  When 
the  plaintiff  offered  for  sale  packages  of  paint 
with  tbe  label  attacbed,  it  was  an  implied  rep- 
resentation that  it  was  the  product  of  ore  from 
tbe  Prince  mine;  and,  being  untrue,  tbe  same 
eonseqnences  follow,  we  think,  as  though  tbe 
representation  was  printed  on  tbe  face  of  the 
label  ^or  is  it  any  answer  to  ibis  point  that 
the  article  sold  under  tbe  name  of  *'  Prince's 
MetalUc  Paint"  was  as  good  as  that  made  from 
tbe  ore  of  tbe  original  mine.  A  party  cannot 
secure  the  confidence  of  tbe  public  in  an  arti- 
cle on  tbe  ground  that  it  is  made  from  one 
materia],  of  which  tbe  trademark  is  a  guar- 
anty, and  then,  without  advising  tbe  public, 
iutistitute  another  material,  and  sell  that  upon 
the  credit  of  tbe  true  article,  and  justify  tbe 


false  use  of  tbe  trademark  or  label  on  tbe 
ground  of  similar  quality.  If  this  was  per- 
mitted, it  would  offer  a  temptation  to  fraud, 
and  an  inferior  article  might  be  palmed  off  on 
unsuspecting  purchasers;  and,  although  the 
false  article  is  as  good  as  the  true  one,  "the 
privilege  of  deceiving  tbe  public,  even  for 
their  own  benefit,  is  not  a  legitimate  subject 
of  commerce."  Qardner,  «/.,  Partridge  v. 
Ifenck,  Wjpra,  Bee  also  PhaUm  v.  Im^Ai, 
6  Phila.  464;  Kenny  v.  QilUi,  supra;  Browne, 
Trademarks,  g  496.  It  is  probable  that  tbe 
plaintiff  has  acted  without  any  actual  intent 
to  defraud,  but  what  it  did  upon  the  evidence 
and  findings  operated  as  a  deceit  upon  tbe  pub- 
lic, and  this  is  sufficient  to  bar  relief.  The  at- 
titude of  tbe  defendant  does  not  commend 
itself  to  a  court  of  equity.  Even  if  its  ri^tait 
to  use  the  label  was  established,  it  is  aiding 
outside  manufacturers  to  sell  their  goods  under 
tbe  label  of  the  corporation.  But  we  place 
our  judgment  on  the  inequitable  use  of  the 
label  by  tbe  plaintiff. 

Tbe  conclusion  is  that  the  order  of  the  Oen^ 
ercU  Term  should  be  rerersed,  and  the  judgment 
of  tbe  Special  Term  affirmed. 

All  concur. 
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City  of  DENVER  et  al.,  Plffs,  in  Err,. 

V, 

John  M.  KNOWLEa 
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^  1»  The  word  ''tax,**  mm  used  in  fhe  Con- 
slitatioiit  refers  to  the  ordinary  publto  taxes, 
and  not  to  assessments  for  local  improvements 
In  oltles  and  towns.  Palmer  v.  TTay,  6  Oolo.  106, 
overruled. 

%•  The  power  to  make  suehlocal'aasens- 
asente  la  not  an  inlHn^ment  upon  the 
ooDstltational  role  requiring  all  taxes  to  be  nnl- 
form. 

8*  A  ftmdamental  prlneiple  of  eonetm^ 
tioii  requires  thoee  who  seek  to  over  • 
tkopfnw  a  statntOt  on  account  of  its  repug- 
nance to  a  constitutional  provision,  to  show  the 
unconstitotionalltj  of  the  Act  beyond  all  reason- 
able doubt. 


4«  Aeeeeaments  for  loeal  Improvements 
npoi&  the  basis  of  fk*ontaife  where  the  lots 
abutting  upon  the  improvement  are  of  substan- 
tlidlj  equal  depth,  will  be  upheld  where  tbe  same 
is  not  shown  to  be  imfair. 

(SlUott,  J.,  dl«ents  from  proposltfcnsf  and  A.) 

(April  C  IflOei.) 

ERROR  to  the  District  Court  for  Arapahoe 
County  to  review  a  Judgment  in  favor  of 
plaintiif  in  an  action  brought  to  enjoin  the  col- 

^Hesdnotes  by  Hatt,  Ok  X 


lection  of  a  street   paving  assessment.    B$- 
versed. 

Statement  by  Hajrt,  Ch.  J.: . 

This  action  was  brought  in  the  court  below 
by  John  M.  Knowles,  defendant  in  error,  to  re- 
strain plaintiffs  in  error,  tbe  city  of  Denver  et 
al.,  from  collecting  an  assessment  levied  by  tbe 
city  upon  certain  lots  owned  by  the  defeudant 
in  error.  The  assessment  was  levied  in  pro- 
portion to  the  frontage  of  tbe  lots  upon 
tbe  improvement.  It  is  for  tbe  cost  of  pav- 
ing, constructing  gutters,  etc.,  on  Sixteenth 
street,  in  said  city.  Plaintiffs  in  error  by  tbeii 
answers  sought  to  justify  tbe  asse^ment  undei 
tbe  following  provisions  of  tbe  charter  of  the 
city  of  Denver:  "Whenever  tbe  owners  of 
tbe  majority  of  tbe  lots  abutting  on  a  street  or 
alley,  or  a  section  thereof,  shall  petition  the 
city  council  for  the  paving  or  grading,  either 
or  both,  or  whenever  tbe  board  of  public  works 
shall  order  the  ssme,  and  shall  notify  the  city 
council,  such  paving  or  erading,  either  or  both, 
shall  be  ordered  by  ordinance,  and  two  thirds 
of  the  total  expenses  thereof,  excluding  inter- 
section of  streets  and  allevs,  shall  be  assessed 
upon  the  property  abutting  upon  tbe  same, 
and  one  third  oi  such  expense  of  such  frontage, 
and  all  the  expenses  at  street  and  alley  inter- 
section shall  be  borne  by  tbe  city.  After  the 
passage  of  such  ordinance  the  board  of  public 
works  shall  advertise  for  thirty  consecutive 
days  in  some  newspaper  published  in  tbe  city 
of  Denver  for  bids  for  the  grading  or  paving, 
either  or  both,  which  may  include  curbing  and 


NoTK— In  addition  to  tbe  very  full  discussion  in 
the  briefs  and  opinions  of  the  above  case  of  the 
cuesclon  how  far  an  assessment  is  to  be  regarded 
as  a  tax,  see  notes  to  Illinois  Cent.  H.  Co.  v.  Decatur 
aiL)  1 L.  B.  A.  618;  Adams  County  v.  Qulncy  (IlL) 
^L.R.A.  15ft. 
17  L.  R.  A. 


As  to  how  far  an  assessment  for  an  Improvement 
must  be  based  on  beneflts,  see  note  to  Re  Madera 
Irrigation  Dist.  Bonds  (Cal.)  U  L.  U.  A.  765. 

As  to  validity  of  front-foot  rule  of  assessment 
for  street  improvements,  see  note^  Baleigh  v.  Peace 
(N.  C.)  post,  830. 
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•torm  sewers,  with  their  necessary  manlioles, 
inlets  and  appurtenances  specified  in  the  ordi- 
nance, under  specifications  to  be  prescribed  by 
Ibe  board  of  public  works.  After  receiving 
such  bids,  the  city  council  may  award  a  con- 
tract or  contracts  for  such  grading,  payinr, 
curbing,  etc.,  or  all,  to  the  lowest  responsible 
bidder.  Every  contract  shall  contain  a  clause 
to  the  effect  that  it  is  subject  to  the  provisions 
of  the  city  charter  and  the  ordinance  ordering 
such  grading  or  paving,  either  or  both;  ana 
that  on  ten  days'  notice  the  work  under  said 
contract  may,  without  cost  or  claim  against 
the  city,  be  suspended  by  the  board  of  public 
works  for  substantial  cause.  Warrants  in 
ptaymentof  two  thirds  of  the  total  cost,  includ- 
ing the  incidentals  and  interest  of  the  grading 
or  paving,  or  both,  along  any  property  front- 
age, which  may  include  curbing,  storm  sewers, 
as  above  indicated,  so  ordered,  shall  be  issued 
in  the  manner  provided  by  ordinance,  and  shall 
be  payable  out  of  the  moneys  collected  from 
the  assessments  upon  the  lots  abutting  upon 
such  impruvement:  provided,  that  such  war- 
rants may  be  made  payable  in  equal  annual 
installments  of  not  less  than  three,  nor  more 
than  five,  years,  with  interest  thereon.  The 
amount  in  payment  of  the  one  third  of  the  total 
cost  of  such  improvement  to  be  borne  by  the 
city  shall  be  in  cash,  and  shall  be  payable  as 
provided  bv  ordinance.  As  soon  as  any  pav- 
inp:  or  grading,  or  both,  which  may  include 
curbing,  storm  sewers,  etc.,  so  ordered,  isfuUv 
com  pi  (Med,  the  board  of  public  works  shall 
cent  pule  t  be  ^  hole  cost  thereof,  and  report  the 
same  lo  the  city  council,  and  the  city  council 
shall  asstbs  two  thirds  of  the  total  cost  of  such 
work  as  a  speeiul  tax  against  all  the  lots  so  im- 
proved, and  in  proportion  as  the  respective 
frontage  of  each  lot  bears  to  the  frontage  of 
al^  the  lots  so  improved,  under  such  ordinance. 
."  Sess.  Laws  1889,  p.  141.  In  the  an- 
svcer  th<i  proceedings  taken  on  the  part  of  the 
city  authorities  were  also  set  forth  with  much 

{)arlicularity.  To  this  answer  a  demurrer  was 
nterposed.  It  stands  admitted  that  the  peti- 
tion upon  which  the  city  council  ordered  the 
Improvement  conforms  to  the  requirements  of 
*he  statute  in  every  particular,  and  that  it  is 
signed  by  the  requisite  number  of  lotowners; 
in  fact,  it  is  not  claimed  that  the  city  did  not 
regularly  proceed  under  the  statute;  the  con- 
tention being  that  the  statute  itself  is  unconsti- 
tutional and  void.  The  district  court,  being  of 
this  opinion,  sustained  the  demurrer  to  the 
answer,  and  entered  judgment  in  favor  of  de- 
fendant in  error,  and  against  the  city. 

Messrs.  Jftmea  H.  Brown  and  Milton 
Smith,  for  plaintiffs  in  error: 

The  power  of  taxation  is  an  incident  of 
sovereignty,  and  .is  possessed  by  the  govern- 
ment without  being  expressly  conferred  by  the 
people. 

1  Blackwell,  Tax  Titles.  §  18;  Black,  Tax 
Titles.  §  4;  Cooley,  Taxn.  4;  Yunker  v.  Nich- 
ols, 1  Colo.  567;  Western  U,  Teleg,  Co,  v. 
Mayer,  28  Ohio  St.  521;  Catlin  v.  Bull,  21 
Vt.  152;  North  Missouri  R.  Co.  v.  MeOuire, 
87  U.  S.  20  Wall.  46,  22  L.  ed.  287;  Meri- 
ioefJier  v.  Oarrett,  102  U.  S.  472,  26  L.  ed. 
197;  Bancock  Street  Bttension,  18  Pa.  26; 
Bank  of  Pennsyltania  ?.   Com.  19  Pa.  144'; 
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Blue  Jacket  t.  Johne^n  (hunJty  Comre.  8  Ean« 
299;  Bagar  T.  Tolo  (hunty  Acjprs .  47  Gal.  228; 
P^iple  V.  Coleman,  4  Cal.  46,  60  Am.  Dec.  581; 
En^  V.  San  Franeiseo  Qas  Co.  28  Cal.  85&. 

The  power  to  tax  is  a  legislative  power. 

Cooley,  Taxn.  62;  1  Desty,  Taxn.  81;  Black, 
Tax  Titles,  §  18;  Heine  v.  The  Levee  CamrK  86 
U.  8.  19  Wall.  656, 22  L.  ed.  228;  8taU  BaO- 
road  Tax  Cases.  92  U.  8.  576,  28  L.  ed.  663. 

In  matters  relating  to  state  sovereignty  the 
power  of  the  Legislature  is  unbounded  and  un- 
restricted except  to  the  extent  specified  in  the 
state  Constitution. 

Cooley,  Const.  Lim.pp.  S7 et seq.^lO^i  Sedgw, 
Stat.  &  Const.  Law,  15;  Richards  y.  Raymond^ 
92  III.  612.  84  Am.  Rep.  151;  Potter's  Dwarr. 
Stat.  62;  Bourland  v.  Bildrelh,  26  Cal.  161; 
1  Desty,  Taxn.  88,  91;  Braun  v.  Chicago,  110 
111.  186. 

The  limitation  on  the  taxing  power  of  the 
Legislature  of  the  state  of  Colorado,  that  all 
taxes  shall  be  uniform,  (Const,  art.  10,  §  8,) 
has  reference  only  to  buraens  imposed  for  pur- 
poses of  revenue,  and  not  to  assessment  for 
benefits,  for  the  following  reasons: 

1.  The  word  "taxes"  used  in  the  constitik 
tional  limitations  had  at  the  time  of  the  adop- 
tion of  those  provisions,  a  well-settled  com- 
mon-law meaning  in  the  United  States. 
According  to  that  meaning,  that  word  included 
only  burdens  imposed  to  raise  mone^  to  pay 
the  general  current  expenses  of  maintaining 
civil  government. 

Black,  Tax  Titles,  §  2;  2  Dill.  Mun.  Corp. 
4th  ed.  g  786;  Welty,  Assessments,  §  275; 
Cooley,  Const.  Lim.  6th  ed.  608;  Cooley,  Taxn. 
1;  1  Desty,  Taxn.  gS  4,  6, 7. 

2.  Buraens  imposed  as  assessments  for  ben- 
efits differ  in  many  material  respects  from  bur- 
dens imposed  for  revenue. 

Cooley,  Taxn.  606;  1  Desty,  Taxn.  §  8. 

a.  burdens  imposed  for  revenue  are  imposed 
on  the  person  of  the  owner;  as  assessments^ 
only  upon  real  estate. 

1  Desty.  Taxn.  p.  7,  §  4;  Mae(m  v.  Patty, 
57  Miss.  878,  34  Am.  Rep.  451;  Cooley,  Taxn. 
607. 

b.  Burdens  for  revenue  are  ad  valorem;  as 
assessments,  on  basis  of  benefits. 

1  Desty,  Taxn.  p.  4,  g  8;  Cooley,  Const. 
Lim.  6th  ed.  611,  612. 

c.  Burdens  for  revenue  are  subject  to  con- 
stitutional rule  of  uniformity,  while  assess- 
ments for  benefit  are  not. 

1  Blackwell.  Tax  Titles,  5tb  ed.  §  84;  1  Desty, 
Taxn.  28,  g  10;  Cooley,  Taxn.  2d  ed.  pp.  2,  3. 
140,  141;  Cooley,  Const.  Lim.  6th  ed.  p.  60Ji; 
Elliott  Roads  &  Streets,  p.  870. 

Accordingly,  in  the  foilowinfi;  states,  when 
the  word  "taxes"  or  " taxation, ''^has  been  used 
in  provisions  of  constitutions  and  statutes  re- 
quiring equalitv  and  uniformity  in  valuation, 
it  bns  been  held  that  assessments  on  the  basis 
of  benefits  from  public  improvements  are  not 
within  the  term  or  meaning  or  in  any  way  af- 
fected by  such  constitutional  limitations: 

Arkansas:  McGehee  v.  Mathis,  21  Ark.  40; 
California:  Emery  v.  San  Francisco  Qas  Co.  28 
Cal.  845;  Illinois:  McLean  County  v.  Bloom- 
ington,  106  111.  209(  Missouri:  Egyptian  Leif^ 
Co.  V.  Bardin,  27  Mo.  495.  72  Am.  Dec.  276; 
Louisiana:  State  v.  Neui  Orleans  Ifav.  Co.  11 
Mart.  O.  8.  (La.)  809;  Oregon:  King  v.  I\n^ 
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snd,  2  Or.  146;  New  York:  People  v.  Brook- 
}»n,  4  N.  Y.  419, 65  Am.  Dec.  266;  Wisconain: 
Week9  V.  Milwaukee,  10  Wis.  242;  Michigan: 
WoodJMdge  v.  Detroit,  8  Mich.  274;  Ohio:  HiU 
▼.  Bigdon,  5  Ohio  St.  248,  67  Am.  Dec.  289; 
Florida:  Edgerton  y.  Oreen  Cove  Springe,  19 
Fla.  140;  Indiana:  Goodrich  y.  WincheeUr  A 
D.  Tump,  Co,  26  Ind.  119:  Kansas:  Rinee  y. 
Leaventeorthy  8  Kan.  186;  Nebraska:  Hurford 
y.  OiTui^ci  Oi^,  4  Keb.  886;  Mississippi:  jDa% 
y.  Swope,  47  Miss.  867. 

In  constitutional  and  statutory  proyisions 
where  property  used  for  specific  purposes  is 
exempt  from  ''taxation/'  the  uniform  con- 
struction of  the  courts  is  that  assessments  for 
local  improyements  are  not  included  within 
the  meaning  of  the  word  "taxes/'  notwith- 
standing such  statutory  exemption. 

Adama  County  y.  Atincy,  o  L.  R.  A.  166, 
180  lU.  566;  BeNew  York,  11  Johns.  77;  Peo- 
^  y.  Brooklyn,  4  N.  Y.  417,  65  Am.  Dec.  266; 
IfoHhern.  LibertieeY.  St,  John'e  Church,  18Pa. 
104;  State  y.  Newark,  27  N.  J.  L.  187;  BaUi- 
more  y.  Qreen  Mount  Cemetery  Ptopre.  7  Md. 
617;  Lima  y.  Cemetery  Aeeo.  42  Ohio  St.  128, 
6  Am.  A  Eng.  Corp.  Gas.  547,  note;  Firet 
Preaby.  Church  y.  Fort  Wayne,  86  Ind.  888, 10 
Am.  Bep.  86;  Broadtoay  Baptiet  Church  y.  Mc- 
Afee, 8  Bush,  608,  8  Am.  Dec.  480;  Second 
Uniwrealiet  Soe.  y.  Providence,  6  R  L  286; 
Be  CoO^e  Street,  8R  1. 474;  Cooley,  Taxn.  p. 
207,  and  authorities  cited;  1  Desty,  Taxn.  p. 
121;  StaU  y.  Newark,  86  K.  J.'L.478, 18  Am. 
Bep.  464;  Seale  v.  Providence  Rubber  Co.  11 
R.  L  881,  28  Am.  Rep.  472;  Woodbridge  y. 
Detroit,  8  Mich.  274;  Eayden  y.  Atlanta^  70 
6a.  817:  2  Dill.  Mun.  Corp.  4th  ed.  p.  972  et 
mq.  g  761. 

u.  Burdens  for  reyenue  are  returns  for  pro- 
tection; assessments  are  for  benefit  received. 

1  Desty,  Taxn.  4,  g  8;  5,  f^4;  Cooley,  Taxn. 
006;  Cooley,  Const.  Lim.  6th  ed.  608,  612. 

e.  Burdens  for  revenue  are  not  limited  to 
persons,  etc.,  specially  benefited,  while  assess- 
ments are, 

Welty,  Assessments,  415,  g  276;  Cooley, 
Const.  Lim.  6th  ed.  610;  Bale  v,  Kenoeha,  29 
Wis.  589;  Cooley,  Taxn.  p.  162;  Bank  of  Be- 
public  y.  Hamilton  County,  21  EI.  53;  Cheaney 
y.  Hooeer,  9  B.  Mon.  880;  Brown  y.  Denver, 
8  Colo.  169. 

Plenary  legislatiye  power  exists  with  respect 
to  assessment  for  benefits  from  local  improye- 
menUt,  especially  with  regard  to  fixing  the  tax- 
ing districts  therefor. 

Genet  y.  Brooklyn,  99  N.  Y.  296;  Cooley, 
Taxn.  152;  Alcorn  y.  Earner,  88  Miss.  652; 
Kent  y.  Perkine,  86  Ohio  St.  689;  Shelby  County 
Judge  y.  Shelby  B,  Co,  6  Bush,  226;  People  y. 
Brtelin,  80  111.  428;  Sun  Mut,  Ine.  Co.  y.  New 
Tork^  8  N.  Y.  241;  Hoyt  y.  Eaet  Saginaw^  19 
Mich.  89:  Ludlow  y,  Cincinnati  l^uthern  B, 
Co,  78  Ky.  857;  Adame  y.  Fieher,  82  Am.  & 
£n£.  Corp.  Cas.  454. 

Tlie  abutting  property  owner  is  clearly  bene- 
fited in  law  by  the  grading  and  paving  of  the 
street  in  front  of  his  property,  at  least  to  the 
center  thereof. 

Smith  y.  Leavenworth,  16  Kan.  81;  Indiana, 
B.  4t  W.  B.  Co.  y.  Bberle,  9  West.  Rep.  206, 
110  Ind.  642. 

The  improyement  of  the  property  right  of 
the  abutting  lotowner  and  the  Increase  in  yalue 
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of  his  lots  by  improvement  of  the  street  infi^nt 
thereof  is  certainly  the  strongest  and  most 
equitable  ground  to  be  found  in  the  law  upon 
which  to  base  a  charge  against  the  lots  bene- 
fitted proportionate  to  sucn  increase  in  yalue. 

2  Destv,  Taxn.  1287;  Municipality  No.  t  y 
Dunn,  10  La.  Ann.  57;  Lqfayette  y.  Fowler^ 
84  Ind.  140;  McCormack  v.  Patehin,  58   Mo. 
83,  14  Am.   Rep.  440;  Gumee  y.  Chicago,  40 
ni.  165. 

Meeere.  F.  A.  WilUaaa,  City  Attorney, 
and  Greeley  W.  Whitford*  also  for  plain- 
tiffs in  error: 

The  state  may  do  whateyer  is  not  prohibited. 
Power  is  properly  assumed  to  exist,  unless  ex- 
pressly denied. 

Cooley,  CoDSt  lim.  87;  People  y.  Draper, 
15  N.  T.  548;  Thorpe  y.  Butland  d  B.  B,  Co. 
27  Vt.  142,  62  Am.  Dec.  625;  iVopfoy.  WrigH, 
6  Colo.  96;  People  y.  Bucker,  6  Colo.  455; 
People  y.  Bichmond,  16  Colo.  274;  Co<)li*y, 
Const.  Lim.  178;  People  y.  Fleming,  10  Colo. 
559;  Alexander  County  Clerk  y.  People,^  Colo. 
158;  Jefftiee  y.  JJarrington,  11  Colo.  192;  Eyre 
y.  Jacob,  14  Qratt.  427. 

The  court  must  resolve  every  reasonable 
doubt  in  favor  of  the  validity  of  the  act  of  the 
legislator. 

Fletcher  v.  Peck,  10  U.  8.  6  Cranch,  128,  8 
L.  ed.  175;  Eyre  v.  Jacob,  eupraj  Ogden  v. 
Saunders,  25  \J.  S.  12  Wheat.  270,  6  L.  ed.  625; 
Alexander  County  Clerk  y.  People,  eupra:  Peo- 
ple V.  ffendereon,  12  Colo.  871;  Cooley,  Const. 
Lim.  181;  People  y.  Wright  and  Hople  v. 
almond,  eupra,  ' 

The  constitutional  provision  requiring  uni- 
formity has  no  application  to  capitation  or  oc- 
cupation taxes,  and  is  therefore  not  a  limita- 
tion of  and  has  no  reference  to  other  than  ad 
valorem  taxes. 

State  y.  Lancaster  County  Board  of  Comrs, 
4  Keb.  687;  Pee^  v.  Naglee,  1  Cal.  282,  52 
Am.  Dec.  812;  People  v.  Coleman,  4  Cal.  46, 
60  Am.  Dec.  581;  People  v.  McCreery,  84  CaL 
449;  Glasgow  v.  Bowse,  48  Mo.  490:  Sawyer  v. 
AUon,  4  111.  129;  Bohter  v.  Schneider,  49  Ga. 
200;  Home  Ins.  Co,  of  NewTork  y.  Augusta,  50 
Ga.  548;  Davis  v.  Maeon,  64  Ga.  128;  Burchy, 
Savannah,  4St  Ga.  600. 

Each  general  assembly  of  the  state,  since  the 
adoption  of  the  Constitution,  has  tenaciously 
adhered  to  the  view  that  occupation  and  capi- 
tation taxes  and  local  assessments  might  be 
constitutionally  imposed. 

Great  deference  is  due  to  a  legislative  expo- 
sition of  a  constitutional  provision. 

PeopHe  y.  Wright,  supra;  People  y.  Scott,  9 
Colo.  481. 

Special  assessments  are  to  be  referred  to  the 
power  of  taxation. 

Lewis. Em.  Dom.  §§4,  5;  Cooley,  Taxn.  2d 
ed.  424;  Ehnery  v.  San  Francisco  Gas  Co.  23  Cal. 
862;  Burnett  v.  Sacramento^l2  Cal. 82;  Hammett 
y.  Philadelpihia,  65  Pa.  150;  Burroughs,  Taxn. 
461;  Woodbridge  Y, Detroit,^  mch.Z[4\  Macon 
T.  Patty,  57  Miss.  886,  84  Am.  Rep.  451;  Bir- 
mingham v.  KUin,  8  L.  R.  A.  869,  89  Ala. 
461;  Eayden  Y,  Atlanta,  70  Ga.  817. 

The  word  **  tax"  or  ''taxes"  does  not  include 
local  assessments  unless  there  be  something  in 
the  statute  in  which  it  is  found  to  indicate 
such  an  intention. 

Burroughs,  Taxn.  461;    Lawson,    Rights, 
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Rem.  &  Pf.  i  638:  Ptr^  Pr^ihy.  Church  ▼. 
Fi,  Wayne,  86  Ind.  838,  10  Am.  Rep.  85; 
Cooley,  Tftxn.  2d  ed.  686;  2  Dill.  Mud.  Ck>rp. 
$  761;  Northern  Libertiea  ▼.  8t,  John*» 
Church,  18  Pa.  107;  Sheehan  T.  Good  Samari- 
tan HotipiUU,  60  Mo.  168;  Lockwood  y.  8t, 
Louis,  24  Mo.  22;  State  y.  Newark,  27  N.  J. 
L.  187;  Paterion  v.  Society  for  Eitablishing  U. 
M,  24  N.  J.  L.  885;  BLeeeker  ▼.  jBte^u,  8  Wend. 
26B;  120  JV^  r<?rl;,  11  Johns.  77;  Bridgeport  v. 
Nm  York  &  N.  H.  B.  Co,  86  Conn.  255; 
Baltimore  y.  Oreen  Mount  Cemfterv  Props.  7 
Md.  517;  Daily  Y.  Su>ope,  47  Miss.  884;  Potter's 
Dwarr.  Stat  412:  Sedgw.  Stat  A  Const.  L. 
^02,504. 

A  constitutional  provision  that  taxation  shall 
be  equal  and  uniform  throughout  the  state 
^oes  not  apply  to  local  assessments  upon  pri- 
yate  property  to  pay  for  local  improvements. 

2  Dill.  Mun.  Corp.  €(  617;  Elliott,  Roads  & 
Streets,  870;  2  Desty,  taxn.  §785;  Burroughs, 
Taxn.  468;  Mobile  v.  Boyal  Street  R  Co,  45  Ala. 
922;  Birmingham  y.  Klein,  8  L.  R  A.  869,  89 
Ala.  461;  MeGeheev.  MathU,  21  Ark.  40;  P^y 
y.  TMile  Boek,  82  Ark.  81;  Bridgeport  v.  New 
York  dk  N,  H.  B%Oo.  86  Conn.  255;  Hagar  v. 
Yolo  County,  47  Cal.  234;  Jennings  v.  Le  Bre- 
ton, 80  Cal.  15;  Peo^  v.  Lynch,  51  Cal.  20, 
81  Am.  Rep.  677;  Walsh  v.  Mathews,  29  Cal. 
128;  Chambers  v.  Satterlee,  40  Cal.  514;  TayUrr 
v.  Palmer,  81  Cal.  250;  People  v.  Naglee,  1 
Cal.  282,  52  Am.  Dec.  812;  Burnett  v.  Sac- 
ramento, 12  CaL  84;  Emery  y.  San  Praneiseo 
Gas  Co,  28  Cal.  845;  Eklgerton  v.  Green  Cove 
Springs,  19  Fla.  144;  Hayden  y.  Atlanta,!^  Qa. 
€17;  ^peerY,  Athens,  9  L.  R.  A.  402,  85Ga. 
49;  Baeon  y.  Satannah,  86  Ga.  805;  Goodrich 
V.  Winchester  db  D,  Tump,  Co.  26  Ind.  128; 
Firet  Presby,  Church  y.  Fort  Wayne,  86  Ind. 
988, 10  Am.  Rep.  85;  State  Bank  of  Lndiana 
y.  New  Albany,  11  Ind.  142;  Palmer  v,  Stumph, 
29  Ind.  Z^i  Anderson  v.  JEemfiMztn  Cb.  14 
Ind.  201;  Mines  v.  Lea/eenworth,  8  Kan.  186; 
Pai'ntf  y.  Sprattey,  5  Kan.  546;  Newton  y. 
Atchison,  81  Kan.  151;  Crowley  y.  Copley,  2 
La.  Ann.  829;  Bichardson  y.  Morgan,  16  La. 
Ann.  429;  Jea^/nan  y.  CrandaU,  11  La.  Ann. 
220;  /20JV;n0  Crleane.  20  La.  Ann.  4ff}l;SurgiY. 
•Snetchman,  11  La.  Ann.  887;  Wallace  v.  Shelton, 
14  La.  Ann.  508;  iVmo  Orleans  B,  County  Case, 
11  La.  Ann.  870;  Louisiana  v.  Pilsbury,  105 
U.  a  290,  26  L.  ed.  1094;  JB^rfi^r  Asphalt  Pdv, 
Co,  y.  Gogrete,  41  La.  Ann.  251;  I^ar  v.  ^aniir 
inqton,  70  Me.  622;  Lefevre  y.  Betroit,  2 
Mich.  696;  lFi»kimf  v.  J>0efot^  2  Mich.  566; 
J/&te  y.  D^trott,  18  Mich.  522;  Woodbridge  v. 
Detroit,  8  Mich.  274;  jfi^  v.  Eaet  Saginaw, 
19  Mich.  42;  ^S»tn«m  ^.  Smith,  %  Minn.  866; 
Williams  v.  Cammaek,  27  Miss.  209;  2>a%  y. 
^0^0,  47  Miss.  884;  Smith  y.  Aberdeen,  25 
Miss.  458;  ^d^com  y.  Eatner,  88  Miss.  652; 
F(i«Mr  V.  George,  47  Miss.  721 ;  Jfott^n  y.  Patty, 
'07  Miss.  885,  84  Am.  Rep.  451;  Butherford  v. 
Hamilton,  97  Mo.  548;  Palmyra  v.  Morton,  25 
Mo.  595;  (?a7T«^<  y.  iS».  Z<mM,  25  Mo.  510; 
Netrbyy,  Platte  County,  25  Mo.  268;  St,  Josepli 
y.  Anthony,  80  Mo.  542;  Egyptian  Levee  Co. 
y.  Bardin,  27  Mo.  496.  72  Am.  Dea  276;  St. 
Joseph  y.  Donoghue,  81  Mo.  846;  Adams  v. 
LindeU,  5  Mo.  App.  212, 72  Mo.  198;  Farrar 
y.  ^.  £<m»«,  80  MO.  879;  StaU  y.  Lancaster 
Couhty  Comrs.  4  Neh.  540;  State  y.  ZM^tf 
County  Comrs*  8  Neb.  124;  Hutfird  y.  Omaha, 
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4  Neb.  886;  lSrjMir(«  *;o5;9iMn,  12  Nev.  961; 
Ex  parU  Cohn,  18  Nev.  124;  5tof«  y.  Newark, 
27  N.  J.  L.  187;  Peterson  v.  fii?cw«y  /<?r  Betab- 
lishing  XT,  M.  24  N.  J.  L.  885;  State  y.  Pater- 
son  Ate,  Comrs,  41  N.  J.  L.  88;  State  y.  Pom- 
saic,  41 N.  J.'L.  91;  Be  Pequest  River  Drainage, 
41  N.J.  L.  175;  Statev,  BnggsDraina^  Co.  40 
N.  J.  L.  99]  State Y,  Elizabeth,  ^1  N.  J  L.  246; 
Standard  U,  Cable  Co,  y.  Atty-Gen,  A6  N.  J. 
£q.  278;  State  Board  of  Assessors  v.  Central 
R  Cc».  4  Cent.  Rep.  426,  48  N.  J.  L.  146; 
People  V.  Brooklyn,  41H,  Y.  4t9,  55  Am.  Dec. 
266;  UtchfiOd  v.  Vemcm,  41  N.  Y.  128;  Peopk 
y.  Laiorence,  41 N.  Y.  140;  Gbin  v.  I^avte  County 
Comrs,  86  N.  C.  16;  Sfiuford  v.  Lincoln  Count% 
Comrs.  86  N.  C.  552;  iSnwi^  y.  Cleveland,  1 
Ohio  St.  128:  Em  v.  .B^on,  5  Ohio  St.  248. 
67  Am.  Dec.  289;  Marion  v.  Spier,  6  Ohk>  St 
250;  Ernit  v.  Kunkle,  5  Ohio  St.  620;  Beeves  v. 
Wood  Onin^y,  8  Ohio  St.  883;  Maloy  y.  Mari- 
etta, 11  Ohio  St.  688;  State  v.  TFarrm  Coun^ 
ty  Comrs,  17  Ohio  St.  561;  Northern  Ind,  R,  Co. 
v.  Connelly,  10  Ohio  St.  159;  King  v.  Portland 
2  Or.  157;  Scft^n^  v.  Allegheny,  26  Pft.  180; 
Gbm.  y.  Woods,  44  Pa.  118;  Eammett  v.  PftOd- 
(/<;(pA»a,  65  Pa.  155;  Sharplessv.  Philadeipfiia, 
21  Pa.  174,  59  Am.  Dec.  759;  Uuidekoper  y. 
Meadville,  88  Pa.  156;  Beed  y.  ^tm,  79  Pa. 
858;  Chester  y.  .S2adk,  6  L.  R.  A.  802, 132  Pa. 
668;  Boundtree  v.  (Mveston,  42  Tex.  626; 
il2^  V.  Galveston,  51  Tex.  820;  Norfolk  y, 
Ellis,  26  Gratt.  228;  &i;id  v.  Eiehmand,  81 
GratU  574;  Gilkeson  v.  Frederick  Justices,  18 
Gratt.  577;  JS^  v.  J<x(M&,  14  Gratt  427;  Doug- 
lass y.  HarrisvaU,  9  W.  Ya.  166,  27  Am.  Rep. 
548;  FairfiM  v.  Batdiffe,  20  Iowa,  896;  Mai- 
chus  y.  District  of  Eighlands,  4  Bush,  548; 
Lexington  v.  Mc(^iUan,  9  Dana,  518,  85  Am. 
Dec.  159;  JOrooXv  y.  Baltimore,  48  Md.  268; 
Baltimore  v.  CFrem  Mount  Cemdery  Suprs,  7 
Md.  582;  Bsa^v.  Providence  Rubber  Co,  11 R.  L 
884;  Clereland  y.  TWpp,  18  R  L  50;  McBean 
v.  Chandler,  9  Helsk.  868,  24  Am.  Rep.  808; 
SliarpY.  Spier,  4  Hill,  76;  LumedenY,  Cross, 
10  Wis.  282;  A)tfn«  v.  Bacine,  Id.  271;  VF^dks 
V.  Milwaukee,  Id.  242;  £0/0  v.  Kenosha,  29 
Wis.  608;  Allen  v.  Drw,  44  Vt  174. 

It  is  as  unjust  to  tax  ihe  many  for  the  bene- 
fit of  the  few,  as  it  is  to  tax  the  few  for  the 
benefit  of  the  many. 

Taxes  must  be  apportioned  by  some  rule  that 
will  approximate  an  equitable  distribution  of 
the  burdens  on  all  persona  and  property  in- 
cluded in  the  class  taxed. 

The  power  to  apportion  the  tax  Is  inherent 
in  the  Leg'slature.  and  it  is  only  when  it  is 
clear  that  the  district  defined  receives  no  bene- 
fit from  the  improvement,  that  courts  will  in* 
terfere  with  the  exercise  of  this  power. 

2  Desty,  Taxn.  1119;  Cooley,  Taxn.  2d  ed. 
242;  P^opU  y.  Brooklyn,  A  N.  Y.  427,  56  Am. 
Dec.  266. 

The  accountability  of  the  legislative  body  to 
their  constituency  is  deemed  a  sufilcient  guar- 
antv  against  the  abuse  of  the  power. 

WaSiington  v.  State,  18  Ark.  761 ;  Sh^ey  y. 
Detroit,  45  Mich.  482;  Cooley,  Taxn.  2d  ed. 
644. 

Frontage  may  lawfully  be  made  the  basis  of 
the  apportionment  of  the  special  assessment 
It  is  a  reasonable  exercise  of  the  taxing  power. 

2  Desty,  Taxn.  1268. 

The  right  to  impose  such  special  tax  is  baaed 
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upoB  a  presumpd  equivalent,  but  it  by  do 
mesDS  fofiows  that  there  must  be  in  fact  such 
full  equiyaleot  in  every  instance,  or  that  its 
aUieDce  will  render  an  assessment  inyalid. 

Ncrihem  Jnd,  /?.  Ch.  v.  Cannaiy,  10  Ohio 
St.  165;  Puebh  y.  BMnson,  12  Colo.  599;  Pal 
mer  v.  Way,  6  Colo.  106,  2  Desty,  Taxn.  1268; 
Cooley,  Taxn.  2d  ed.  624-644;  BaUimore  v. 
Mm  Mapkint  Hotpital,  56  Md.  81;  Neenan  ▼. 
Smith,  50  Mo.  528;  Palmer  ▼.  Siumph,  29Ind. 
S87;  Whiting  t.  Quoekenhvsh,  54  Cal.  810; 
King  v.  Portland,  2  Or.  146;  State  v,  2?%/Ker, 
84  N.  J.  L.  228;  Ifo^^tf  ▼.  Com.  46  Pa.  864; 
ITAtto  Y.  People,  94  111.  618;  Oaleslmrg  y. 
&ar2»,  114  111.  220;  Enot  v.  Springfield,  118 
111.  66;  C^aio  ▼.  r&;e?n<?,  96  III.  259;  AUen  y. 
Drew,  44  Vt  174;  McQonigle  y.  Allegheny,  44 
Pa.  120;  Ow.  y.  m»«f«,  44  Pa.  118;  Ernst  v. 
KunkU,  5  Ohio  St  522;  Upington  y.  (M'a<^,  24 
Ohio  St.  242;  Wilder  y.  Cincinnati,  26  Ohio 
SL  284;  i20  iVh0  Fot^  P.  ^.  Pu^^iV;  6^:^{ 
TruHeee^  81  N.  T.  588;  jRsopfe  y.  Brooklyn,  4 
1(.  Y.  419,  55  Am.  Dec  266. 

What  principle  of  apportionment  would 
moBt  likely  approximate  equality  is  wisely  in> 
trusted  to  the  Le^isUture,  and  not  the  courts, 
and  if  practical  injustice  is  done,  the  remedy 
is  in  the  bands  of  the  people. 

Emery  Y.  San  Franeieeo  Gae  Co.  28  Cal.  878; 
Egyptian  Letee  Co.  y.  Hardin,  27  Mo.  490,  76 
Am.  Dec.  276;  Washington  y.  StaU,  18  Ark. 
761. 

Whateyer  the  basis  of  taxation,  the  require- 
ment that  it  shall  be  uniform  is  uniyersal,  the 
difference  being  only  in  the  character  of  the 
uniformly. 

/^wnfe  y.  Ijynel^,  51  Cal.  20,  21  Am.  Rep. 
677;  BaUin§ore  y.  Johne  Hopkine  Hoepital,  56 
Md.  31. 

Meeur:  Joseph  N.  Baxter  and  William 
C.  Wriffle^t  for  defendant  in  error: 

Since  (he  period  when  express  provisions 
liave  been  made  in  many  of  the  state  Constitu- 
tionsi  requiring  uniformity  and  equality  of 
taxation,  several  courts  of  great  respectability 
hayc  denied  the  unlimited  scope  of  legislative 
discretion  and  power,  and  asserted  what  must 
be  regarded  upon  principle  as  the  just  and  rea- 
sonable doctrme,  that  the  cost  or  a  local  im- 
provement can  be  assessed  upon  particular 
pioperty  only  to  the  extent  that  it  is  specially 
and  peculiarly  benefited;  and  since  the  excess 
bejond  that  is  a  benefit  to  the  municipality  at 
Jam.  it  must  be  borne  by  the  general  treasury. 

Sill.  Mun.  Corp.  8d  ed.  g  761. 

The  constitutional  limitation,  according  to 
plaintiff,  should  be  read  as  follows: 

AH  taxes  shall  be  uniform  upon  the  same 
cisss  of  subjects  within  the  territorial  limits  of 
the  authority  leyying  the  tax,  and  shall  be 
leried  and  collected  under  general  laws,  which 
ahall  prescribe  such  regulations  as  shall  secure 
a  just  valuation  for  the  taxation  of  all  proper- 
ty real  and  personal;  provided,  however,  that 
anj  taxation  for  local  purposes— the  Legisla- 
ture being  the  absolute  judge  of  what  is  a  lo- 
cal i purpose— may  be  imposed,  and  may  not 
be  uniform  upon  the  same  class  of  subjects 
within  the  territorial  limits  of  the  authority 
levying  the  tax,  and  may  be  leyied  and  coi 
lecied  under  laws  which  are  not  general,  and 
eoch  laws  may  prescribe  such  regulations  as 
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may  not  secure  a  just  valuation  of  all  prop- 
erty. 

It  seems  that  a  mere  ulatement  of  such  a 
doctrine  would  be  Its  own  refutation. 

In  Alabama,  in  Mobile  y.  Dargan,  45  Ala. 
810,  the  court  held  that  assessments  were  con- 
trary to  the  Constitution. 

In  Peay  y.  LittU  Rock,  82  Ark.  81,  it  was 
decided  that  a  statute  directing  a  charge  against 
abuttinff  owners  in  proportion  to  the, frontage, 
and  without  regard  to  the  benefits,  was  uncon- 
stitutional. 

There  is  no  constitutional  restriction  in  Con- 
necticut. 

The  authorities  in  California  sustain  the 
position  of  plaintiff  in  error,  but,  it  is  unfor- 
tunate that  in  the  leading  case  on  the  question 
the  parties  attacking  the  constitutionality  of 
the  statute  should  have  rested  their  claim  en- 
tirely on  the  ground  that  the  assessment  in 
Question  was  an  attempt  to  exercise  eminent 
domain. 

See  Emery  y.  San  Franfiiseo  Qa$  Co.  28  Cal 
845;  Walsh  y.  Matthews,  29  Cal.  128:  Taylor 
y.  Palmer,  81  Cal.  250. 

In  Florida,  the  abutting  owner  is  not  charged 
with  the  cost  of  the  improvement  made. 

Edgerton  y.  Oreen  Cove  Springs,  19  Fla.  148. 

Georgia  holds  the  special  assessment  for 
paving  to  be  constitutional,  but  in  one  case 
puts  it  on  the  ground  of  police  power. 
'  See  Hayden  y.  Atlanta,  70  Ga.  824. 

In  Illinois,  the  case  of  Chicago  v.  Larned, 
84  111.  208,  decides  that  the  principles  of  equal- 
ity and  uniformity  are  indispensable  to  all  le- 
gal taxation,  general  or  local. 

The  statute  of  Indiana  directing  local  assess- 
ments provides  for  the  assessment  of  benefits. 

Bright  y.  McCuUough,  27  Ind.  228. 

In  Louisiana  the  supreme  court  says:  ''A 
principle  of  equity  which  exists  independent 
of  any  constitutional  recognition  would  dictate 
that  the  assessment  should  be  made  upon  the 
land  of  each  proprietor  as  nearly  as  practical 
ble  in  proportion  to  the  benefit  received." 

Yeatman  y.  OrandaU,  11  La.  Ann.  221. 

In  Maine,  the  supreme  court  says:  "Assesa- 
ments  for  local  improvements  can  only  be  con- 
stitutional when  imposed  for  improyementa 
clearly  conferring;  special  benefits  upon  the 
property  assessed,  and  to  the  extent  of  these 
benefits." 

In  Michigan  the  assessments  must  be  upon 
the  benefits. 

Hoyt  y  East  Saginaw,  19  Mich.  89. 

In  Minnesota,  the  supreme  court  decided  an 
Act  allowing  special  assessments  to  be  yoid 
and  unconstitutionai. 

Stinson  v.  Smith,  8  Minn.  866. ' 

In  Mississippi:  "  While  a  local  assessment 
requiring  each  lotowner  on  a  street  to  improye 
the  carnage  way  in  front  of  bis  property  is 
unconstitutional,  the  paving  and  repairing  of 
the  sidewalk  may  be  imposed  upon  him  as  a 
police  duty." 

Maeon  y.  Patty,  57  Miss.  885,  84  Am.  Bep. 
451. 

In  Missouri,  it  is  said  that  the  assessment  is 
a  tax,  not  on  the  property  directly,  but  on  the 
benefit  to  be  conferred  by  the  improvement. 

Oarrett  y.  Si.  Louis,  25  Mo.  505. 

The  decisions  in  New  Jersey  are  clearly  npon 
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the  principle  that  asBessments  mnst  be  upon 
the  l^neflt  conferred,  and  that  any  other  rule 
is  unconstitutional. 

Slate  ▼.  Hoboken,  86  N.  J.  L.  391;  State  y. 
Newark,  87  K.  J.  L.  416.  See  also  ,State  t. 
Faterean  Ave.  Comre,  41  N.  J.  L.  88. 

There  is  no  constitutional  restriction  in  re- 
gard to  equality  and  uniformity  in.New  York. 

In  North  Carolina  the  burden  imposed  upon 
each  citizen's  property  must  be  in  proportion 
to  the  advantage  it  may  derive  therefrom. 

Shvford  V.  Lincoln  County  Corrvn.  86  N.  0. 
663. 

In  New  Hampshire,  the  Constitution  pre- 
Tented  the  Legislature  from  granting  a  tax 
upoo  lands  in  a  particular  unincorporated 
place  for  the  purpose  of  making  or  repaying 
roads  in  such  a  place. 

Be  Opinion  of  the  Supreme  Ootirt,  4  N.  H. 
665. 

Kentucky  sustains  our  position. 

Lexington  v.  McQuillan,  9  Dana,  618,  86 
Am.  Dec.  169. 

Tennessee  has  decided  (McBean  y.  Chandler, 
9  Heisk.  849, 24  Am.  Rep.  308)  that  assessment 
based  on  fronta^  is  absolutely  null  and  void 
and  unconstitutional  as  containing  neither  the 
element  of  equality  nor  uniformity. 

In  Wteki  V.  Milwaukee,  10  Wis.  367,  Judge 
Paine  says:  *'  Believing,  therefore,  that  these 
assessments  are  an  exercise  of  the  tazinff  power 
of  the  state,  and  that  the  rule  of  uniformity 
extends  to  taxation  by  corporations,  I  should 
find  it  impossible  to  uphold  them,  if  the  pro- 
vision requirinf^  the  rule  to  be  uniform  was 
the  only  provision  of  the  Constitution  bearing 
upon  the  question." 

An  examination  of  Vermont  authorities 
shows  that  the  idea  of  actual  benefit  is  never 
lost  sight  of. 

Iowa  has  no  constitutional  restriction  similar 
to  ours. 

The  following  states  have  declared  against 
frontage  assessments  for  street  paving: 

Arkansas:  Peay  v.  Little  Bock,  83  Ark.  81; 
niioois:  Chicago  v.  Larned,  84  111.  308;  Min- 
nesota: Stineon  v.  Smith,  8  Minn.  866:  Mis- 
•issippi:  Macon  v.  Patty,  67  Miss.  886,  84 
Am.  Kep.  461;  New  Jersey:  State  y,  Hoboken, 
86  N.  J.  L.  291;  Tennessee:  McBean  v.  Ohand- 
ler,9  Heisk.  849,  24  Am.  Rep.  808. 


Ch,  J,,  delivered  the  opinion  of  the 
court: 

The  provision  Invoked  to  defeat  the  statute 
under  which  the  city  was  attempting  to  pro- 
ceed in  this  case  is  found  in  section  8  of  article 
10  of  our  Constitution,  snd  reads  as  follows: 
"  All  taxes  shall  be  uniform  upon  the  same 
class  of  subjects,  within  the  territorial  limits  of 
the  authority  levying  the  tax,  and  shall  be 
levied  and  collected  under  general  laws,  which 
shall  prescribe  such  regulations  as  shall  secure 
a  just  valuation  of  all  property,  real  and  per- 
sonal. .  .  ."  The  next  succeedinff  section 
is  as  follows:  "  Sec.  7.  The  General  Assem- 
bly shall  not  impose  taxes  for  the  purposes  of 
any  county,  city,  town,  or  other  municipal 
cor peration,  but  may  by  law  vest  in  the  cor- 
porate authorities  thereof,  respectively,  the 
power  to  assess  and  collect  taxes  for  all  pur- 
poses of  such  corporation." 

The  questions  raised  are  two  in  number,  and 
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may  be  stated  as  follows:  (1)  Does  the  uni- 
formity clause  of  the  Oonstitution  prohibit 
local  assessments  upon  the  abutting  property 
for  street  improvements?  (3)  Has  the  Legis- 
lature authority  to  provide  that  the  coat  of 
such  improvements  diall  be  apportioned  ac^ 
cording  to  frontage? 

These  questions  have  been  the  fruitful  source 
of  litigation  for  many  years,  and  the  course  of 
Judicial  decisions  thereon  has  not  alwajys  been 
uniform.  It  is  claimed  that  the  dedsion  of 
the  district  court  against  the  validity  of  the 
ordinance  is  in  harmony  with  the  yfews  ex- 
pressed by  this  court  in  the  early  case  of  Palmer 
y.  Way,  6  Colo.  106,  (1881)  and  followed, 
upon  the  principle  of  store  decisie,  in  the 
late  case  of  Wilson  y.  Ohileott,  13  Colo.  600. 
Turning  to  the  case  of  Paimerv,  Way,  we  find 
the  contention  there  to  have  been  with  refer- 
ence to  an  assessment  for  the  cost  of  a  sidewalk 
in  front  of  certain  lots.  The  assessment  was 
upheld  as  properly  within  the  police  power  of 
the  city.  This  was  the  only  determination 
necessary  to  support  the  Judgment  there  the 
subject  of  attack.  The  court  did,  however,  go 
beyond  this  in  the  opinion  filed,  and  say  that 
special  asseasments  against  the  abutting  lots  for 
street  Improvements  were  in  violation  of  the 
constitutional  rule  requiring  uniformity  of 
taxation,  and  could  not  be  upheld  under  the 
taxing  power.  This  decision  was  followed  in 
Wi'tom  V.  Chilcott,  tupra,  without  question, 
and  without  the  examination  that  would  oth- 
erwise have  been  given  to  it;  and  thus  an 
opinion  upon  a  matter  not  necessary  to  the 
determination  of  the  case  under  considerntion 
at  the  time  has  been  accepted  as  the  law  in  thia 
state  for  ten  years,  upon  the  principle  of  etare 
dedeie.  During  this  time,  however,  except  in 
the  case  of  Wilson  v.  Chikott,  snpra,  the 
doctrine  has  not  been  expressly  indorsed  in  any 
case. 

The  view  announced  in  the  opinion  referred 
to  is  supported  by  strong  considerations  of 
expediency.  It  operates  to  protect  small  prop- 
erty holders  against  extravagant  and  unwise 
action  in  the  premises  by  municipal  authorities. 
But  such  considerations  cannot  control  the 
Judicial  construction  of  constitutional  pro- 
visions where  the  meaning  is  plain;  and  we  feeA 
constrained  by  strong  logical  reasons,  as  well 
as  by  the  overwhelming  weight  of  authority, 
to  say  that  the  uniformity  of  taxation  enjoined 
by  the  Constitution  does  not  prohibit  the  L^- 
islature  from  authorizing  the  levy  of  special 
assessments  in  cities  and  towns,  for  local  im- 
proyements  in  the  nature  of  benefits  to  the 
abutting  property.  All  matters  of  hardship 
and  expediency  must  be  left  for  legislative 
cognizance  and  action.  In  neither  of  these 
cases  is  the  distinction  between  local  assess- 
ments and  taxes  levied  for  the  general  purposes 
of  re  ven  ue  pointed  out  That  such  distinctioa 
In  fact  exists  is  now  recognized  by  an  almost 
unbroken  line  of  decisions,  and  by  the  consensus 
of  opinion  of  all  text-writers  upon  the  subject. 
Local  assessments  are  upheld  upon  the  theory 
that  the  property  against  which  the  assessment 
is  made  is  specially  benefited  by  the  improve- 
ment, while  taxes  refer  more  particularly  to 
those  burdens  imposed  for  revenue.  There  ia 
certainly  reason  for  saying  that  the  word 
"tax,"  when  used  In  the  Constitution,  refers 
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to  the  ordinary  public  taxes,  and  not  to  tbe 
assessments  for  benefits  in  the  nature  of  local 
improvements.    While,  therefore,  the  power 
to  make  such  assessments  is  referable  to  the 
taxing  power,  it  is  held  not  to  be  an  infringe- 
ment  upon  the  rule  requiring  all  taxes  to  be 
uniform.    In  support  of  these  views  we  cannot 
do  better  than  quote  from  the  text-writers  of 
acknowledged  standing  and  ability,  who  may 
well  be  presumed  to  have  given  the  subject  that 
consideration  which  its  importance  demands. 
^.  Desty,  in  his  work  on  Taxation,  says: 
"  The  law  makes  a  plain  distinction  between 
taxes  which  are  burdens  or  charges  imposed 
upon  persons  or  property  to  raise  money  for 
public  purposes  and  assessments  for  city  and 
village  improvements,  which  are  not  regarded 
as  burdens,  but  as  an  equivalent  or  compensa- 
tion for  the  enhanced  value  which  the  property 
of  the  person  assessed  has  derived  from  the 
improvement.'^    1  Desty,  Taxn.  §  8.    Judge 
Cooley  notes  the  same  difference:    "Special 
assessments  are  a  peculiar  species  of  taxation, 
Btandinc  apart  from  the  general  burdens  im- 
posed for  state  and  municipal  purposes,  and 
govirnei  by  principles  that  do  not  apply  uni- 
versfill3\    The  genera]  levy  of  taxes  is  under- 
akkkI  to  exact  contributions  in  return  for  the 
gor.cra ;  benefits  of  government,  and  it  promises 
FoiltioL'  to  the  persons  taxed,  beyond  what 
ina,\  \  t  anticipated  from  an  administration  of 
tbc    tat\s  for -individual  protection  and  the 
l^euMnt  iiiblic  good.    Special  assessments,  on 
the  otliiT  band,  are  made  upon  the  assumption 
tbat  a   portion  of  the  community  is  to  be 
sp«.*c-i«il]y  and  peculiarly  benefited,  in  the  en- 
haiicement  of  the  value  of  property  peculiarly 
eituhte.l  us  regards  a  contemplated  expenditure 
of  public  funds;  and,  in  addition  to  the  general 
levy,  they  demand  that  special  contributions, 
ic  consideration  of  the  special  benefit,  shall  be 
made  by  the  persons  receiving  it."    Cooley, 
Taxn.  p.  606.    And  it  is  recognized  by  Juage 
£lJiott    in   his   work   entitled   "Roads  and 
Streets:"    "A  distinction  is  made   between 
local  assessments  and  taxes  levied  for  general 
revenue  purposes.    The  question   has   been 
before  the  courts  time  and  time  again,  and  the 
almost  unruffled  current  of  Judicial  opinion  is 
tbat  an  assessment  for  a  local  improvement  is 
Dot  a  tax,  within  the  meaning  of  the  constitu- 
tional provision  requiring  uniformity  of  tax- 
ation.''   Elliott.  Roads  £  Streets,  p.  870.    Of 
like  effect  are  the  following  adjudicated  cases 
selected  from  the  many  that  have  been  cited 
bv  counsel:    Farrar  v.  SU  LouU,  80  Mo.  879; 
Adams  V.  Linddl,  5  Mo.  App.  197;  Hammett 
V.  rhi'adelpliia,  66 Pa.  146;  Com.y.  Woods,  44 
Pa.  113;  Emery  y,  San  Frandseo  Gas  Co.  28 
Cal.  345;  Speer  v.  AtTiens,  85  Ga.  49.  9  L,  R. 
A.  402;  Hoyt  v.  East  Saginatc,  19  Mich.  45; 
Cain  V.  Davie  County  Comrs,  86  N.  C.  8;  State 
V.     Warren  County  Comrs,  17  Ohio  St.  658; 
Allen  V.  Galveston,  51  Tex.  802;  Hale  v.  iTtf- 
fic^id,  29W{8.599. 

A  reference  to  the  constitutional  provision 
Invoked  to  defeat  this  assessment,  and  a  com- 
parison between  it  and  the  Constitutions  of 
Pennsylvania  and  Missouri,  will  show  that 
one,  and  probably  both,  of  these  instruments 
were  drawn  upon  by  members  of  the  constitu- 
tional convention  which  prepared  our  Consti- 
tution.    "  All  taxes  shall  be  uniform  upon  the 
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same  class  of  subjects,  within  the  territorial 
limits  of  the  authority  levying  the  tax,  and 
shall  be  levied  and  collected  under  general 
laws."  Pa.  Const.  1874,  art.  9,  §  1.  "  Taxes 
may  be  levied  and  collected  for  public  purposes 
only.  They  shall  be  uniform  upon  the  same 
class  of  subjects,  within  the  territorial  limits  of 
the  authority  levying  the  tax,  and  all  taxes 
shall  be  levied  and  collected  by  general  laws." 
Mo.  Const.  1875.  art.  10,  §  8.  These  constitu- 
tional provisions  are  substantially  the  same  as 
ours  in  respect  to  the  requirement  of  uniform- 
ity, and  the  same  is  true  of  the  Constitution  of 
the  state  of  Georgia,  adopted  the  year  subse- 
(^uent  to  the  time  of  meeting  of  the  constitu- 
tional convention  in  this  state.  The  court  of 
last  resort  in  each  of  these  states  has  decided 
that  the  provision  has  no  reference  to  the 
assessments  for  local  improvements.  See  cases 
cited  ante.  Of  the  same  tenor  are  many  cases 
in  which  it  has  been  held  that  a  provision 
exempting  certain  propertv,  such  as  ceme- 
teries, churches,  and  schools,  from  taxation, 
does  not  relieve  such  property  from  assess- 
ments for  local  improvements.  These  de- 
cisions proceed  upon  the  theory  that  assess-  . 
ments  for  benefits  are  not  included  in  the  word 
*'  taxation,"  as  used  in  the  statutes,  and  are 
therefore  directly  in  point  in  the  present  con- 
trovergv.  Lima  v.  Cemetery  Asso,  42  Ohio  St. 
128;  First  Pretby.  Chvrdi  v.  FoH  Wayne,  86 
Ind.  888,  10  Am.  Rep.  85;  Second  Vniversalist 
Soe.  V.  Providence,  6  R.  I.  235;  State  v. 
Newark,  86  N.  J.  L.  478;  Cooley,  Taxn.  p. 
207. 

Even  at  the  time  our  Constitution  was 
framed,  the  provision  relied  upon  to  defeat  the 
present  assessment  had,  bv  the  .strong  current 
of  legal  decision,  been  declared  to  have  no 
reference  to  special  assessments,  and  we  must 
assume  that  it  was  adopted  in  the  light  of  such 
construction.  While  tiiis  construction  at  first 
met  with  much  opposition,  and  has  not  yet  been 
universally  accepted,  it  has  been  so  frequently 
decided  that  the  uniformity  enjoined  by  the 
Constitution  does  not  invalidate  local  assess- 
ments that  such  must  now  be  considered  as 
firmly  established  by  precedent  To  the  argu- 
ment that  the  power  is  liable  to  abuse,  it  may 
be  answered  that  such  objection  exists  against 
the  exercise  of  all  power,  but  this  is  no  reason 
why  authorities  should  not  be  lodged  some- 
where. We  must  presume  that  the  local  au- 
thorities will  exercise  the  power  for  the 
advancement  of  the  public  good  and  with 
moderation.  Should  this  not  be  done,  the 
Legislature  has  full  power  to  correct  abuses, 
and  this  body  Is,  in  turn,  answerable  to  the 
people.  Although  cases  may  be  found  to  sup- 
port the  views  announced  in  Palmer  v.  Way, 
supra,  such  cases  neither  by  force  of  the 
reasoning  advanced  nor  by  reason  of  their 
number  can  be  said  to  unsettle  the  strong 
current  of  authority  to  the  contrary.  A  fun- 
damental principle  of  consitruclion  requires 
those  who  seek  to  overthrow  a  statute  on 
account  of  its  repugnance  to  a  constitutional 
provision  to  show  the  unconstitutionality  of 
the  act  beyond  all  reasonable  doubt.  This  has 
not  been  done  in  this  case,  and  we  must 
therefore  hold  the  statute  valid  as  to  the  ob- 
jections urged  against  it.  In  so  far  as  the 
former  opinions  of  this  court  are  in  conflict 
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with  the  yiews  fierdn  expressed,  such  opinioDs 
are  modified. 

In  regard  to  the  second  proposition,  but  little 
need  be  said,  as  assessments  upon  the  basis  of 
frontage,  where  the  lota  abutting  the  improve- 
ment were  of  substantially  equal  depth,  was 
recently  upheld  by  this  court.  See  opinion  of 
Mr.  Jtiatice  Elliott  in  Pueblo  t.  Robinson,  12 
Oolo.  598.  No  facts  are  pleaded  showing,  or 
intending  to  show,  that  the  mode  adopted  In 
the  present  instance  is  unfair  to  appellant. 
Different  principles  of  apportionment  have 
been  adopted  in  different  states,  and  sometimes 
in  the  same  state  at  different  times.  See  Emery 
y,  San  Francisco  Gas  Co. ,  supra.  In  some  way 
the  cost  of  the  improvement  should  be  assessed 
upon  the  property  in  proportion  to  the  benefit 
received  by  it.  Absolute  equality,  however, 
cannot  be  expected.  The  duty  of  determining 
the  mode  to  be  adopted  is  peculiarly  within  tbe 
province  of  the  legislative  department  of  the 
government,  and  where  sulMtantial  equality 
has  been  provided  for  the  courts  wul  not 
interfere,  fiy  tbe  Act  questioned,  whenever 
paving  or  grading  is  ordered  by  the  city  au- 
thorities, one  third  of  tbe  entire  expense  of  the 
improvement  in  front  of  the  lots  must  be  borne 
by  the  city,  togettier  with  all  the  expenses  at 
street  and  alley  intersections:  the  adjacent 
property  beine  charged  with  only  two  thirds 
of  the  cost  01  the  grading  or  paving  In  front 
of  the  same.  Thus,  in  proportion  as  tbe  ben- 
efit was  deemed  a  public  one,  the  whole  city 
is  required  to  pay;  the  balance  of  the  expense 
being  made  a  charge  upon  the  abuttinj?  prop- 
erly, receiving,  as  it  does,  a  special  benefit  from 
the  improvement.  Probably  no  rule  of  appor- 
tionment that  has  yet  been  devised  is  fairer  than 
the  one  provided  by  this  statute,  when  the 
assessment  is  against  urban  property.  It  has 
not  only  received  the  sanction  of  many  law- 
writers,  but  has  been  expressly  upheld  in  the 
following,  among  other,  cases  in  addition  to 
those  cited  in  Fueblo  y.  Sobinson  and  Emery 
v.  San  Francisco  Gas  Co.  supra;  Sheley  v. 
Detroit,  46  Mich.  481;  Spesr  v.  Athens  and 
Farrar  v.  St.  Louis,  supra;  People  v.  Law- 
rence, 41 N.  Y.  137;  Palmer  v.  Stumph,  29  Ind. 
829;  Baltimore  v.  Johns  Hopkins  Hospital,  56 
Hd.  1;  Cooley,  Tazn.  2d  ed.  624  et  seq.;  2 
Desty,  Taxn.  1268. 

Tne  judgment  of  the  District  Court  mil  be 
reversed,  and  the  cause  remanded  for  further 

groceedings   in   accordance   with  the  views 
erein  expressed. 


Elliott*  /.,  dissenting: 

The  principles  announced  in  the  foregoing 
opinion  are  so  broad  and  sweepine  in  their 
character,  so  far  reaching  in  their  conse- 
(^uences,  and  so  liable  to  affect  disastrously  the 
rights  of  private  property,  under  certain  cir- 
cumstances, that  I  cannot  give  them  mv  un- 
qualified approval.  The  subject  of  local  tax- 
ation for  public  improvements  has  been  so 
fully  considered  and  discussed  by  learned 
jurists  and  law-writers  that  an  extended  opin 
ion  on  my  part  in  the  present  case  is  unneces- 
sary. 1  feel  it  to  be  a  duty,  however,  to 
express  my  views  plainly  upon  the  principal 
questions  considered  by  tbe  court. 

1.  Is  there  in  this  state  any  constitutional 
restriction  upon  the  power  of  taxation  by  local 
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assessments  for  public  fmproTements?  Section 
8  of  article  10  of  our  state  Constitution  pro- 
vides: "All  taxes  shall  be  uniform  upon  the 
same  class  of  subjects  within  the  territorial 
limits  of  tbe  authority  levying  the  tax,  and  shall 
be  levied  and  collected  under  .sreneral  laws, 
which  shall  prescribe  such  regulations  as  shall 
secure  a  just  valuation  for  taxation  for  all 
property,  real  and  personal."  In  the  opinion 
announced  by  the  majority  of  the  court  it  is 
held  that  the  words  *'all  taxes,"  as  used  in  sec- 
tion 8,  "refer  more  particularly  to  those  bur- 
dens imposed  for  revenue,"  and  not  to  "assess- 
ments for  benefits  in  tbe  nature  of  public 
improvements;"  that  the  taxing  power  may  pro- 
vide for  local  assessments  aa  libitum,-^ihus 
overruling  the  former  opinions  of  this  court 
upon  that  subject.  It  must  be  admitted  that 
this  departure  is  apparently  sustained  by  many 
Judicial  decisions,  as  is  shown  in  the  learned 
opinion  of  our  present  chief  justice.  Never- 
theless, I  am  impressed  with  the  conviction 
that  the  words  "all  taxes,"  at  the  beginning'of 
section  8,  were  at  the  time  of  the  adoption  of 
the  Constitution  intended  by  the  framers  of 
that  instrument,  and  understood  by  the  people 
who  adopted  it,  to  be  broad  and  comprehensive 
enough  to  include  any  and  all  kinds  of  taxes 
and  burdens  which  the  taxing  power  of  the 
state  might  levy  or  assess  upon  their  property. 
This  view  is  supported  by  many  cogent  reasons. 
Unquestionably,  the  word  "tax,'  when  used 
without  qualification,  (s  a  generic  term,  broad 
enough  to  include  every  species  of  burden, 
charge,  or  assessment  which  may  be  levied  by 
the  ^vemment  upon  any  and  all  property 
within  its  jurisdiction.  When  used  in  the 
plural,  and  preceded  by  the  comprehensive  ad- 
jective "all,^'— "all  taxes."— there  is  little  room 
to  doubt  what  meaning  tbe  common  mind 
would  ascribe  to  such  a  phrase.  Upon  the  sub- 
ject of  interpretation  of  words  employed  in 
framing  constitutions,  tbe  following  from  tbe 
pen  of  Judge  Story  cannot  be  too  highly  com- 
mended :  "In  the  first  place,  then,  evexy  word 
employed  in  the  Constitution  is  to  be  expound- 
ed in  its  plain,  obvious,  and  common  sense 
meaning,  unless  the  context  furnishes  some 
ground  to  control,  qualify,  or  enlarge  it.  Con- 
stitutions are  not  designed  for  metaphysical  or 
lo^cal  subtleties,  for  niceties  of  expression,  for 
cntical  propriety,  for  elaborate  shades  of  mean- 
ing, or  for  the  exercise  of  philosophical  acute- 
ness  or  judicial  research.  They  are  inslrumenta 
of  a  practical  nature,  founded  on  the  common 
business  of  human  life,  adapted  to  common 
wants,  designed  for  common  use,  and  fitted  for 
common  understandings.  The  people  make 
them,  the  people  adopt  them,  the  people  must 
be  supposed  to  read  them  with  the  help  of  com- 
mon sense,  and  cannot  be  presumed  to  admit 
in  them  any  recondite  meaning  or  any  extraor- 
dinary gloss."    Story,  Const,  s  451. 

The  rramers  of  our  Constitution,  having  com- 
pleted their  labors,  appointed  a  committee  of 
ten  of  their  number  to  prepare  and  publish  an 
address  to  the  people,  explaining  the  main 
features  of  the  instrument  and  recommending 
its  adoption.  Among  other  prominent  persona 
upon  that  committee  were  three  distinguished 
gentlemen,  learned  in  tbe  law,  Ebenezer  T. 
Wells.  William  E.  Beck,  and  Wilbur  F.  Stone. 
The  first  named  had  for  many  years  been  a 
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member  of  our  territorial  supreme  court,  and 
all  tbree  afterwards  became  members  of  the 
supreme  court  of  tiie  new  state.    In  their  ad- 
dress to  the  people  this  committee  particularly 
commended  the  Constitution  on  the  ground  that 
it  carefully  guarded  the  rights  of  the  people 
Di^inst  ezcessiye  taxation,  public  indebteaness, 
state  and  municipal,  and  all  kinds  of  burdens 
which  might  result  fron\  a  careless  or  reckless 
administration  of  the  government  by  the  tax- 
log  power.    This  court  bas  frequently  had  oc- 
casion to  refer  to  that  address  as  an  important 
state  paper,  throwing  light  upon  the  meaning 
of  the  Constitution  as  understood  by  its  fram- 
QT8  and  the  people  who  adopted   it    In  Be 
Lowrie,  8  Colo.  507;  People  v.  May.  9  Colo.  88. 
In  that  address  the  committee  called  especial 
attention  to  the  fact  that  they  had  bestowed 
xniich  labor  with  the  view  of  securing  sufficient 
revenue  to  defray  the  expenses  of  the  govern- 
ment, without  imposing  onerous  taxation  upon 
any  class  of  property  or  industnr  of  the  state; 
that  they  had  established  a  uniform  system  of 
taxation  upon  the  same  class  of  subjects;  that 
they  had  adopted  stringent  provisions  to  pre- 
vent those  speculations  in  public  moneys  which 
ao  often  result  in  defalcations  and  loss  to  the 
people;  that  they  had  provided   for  a  state 
bocurd  of  equalization,  consisting  of  the  highest 
officers  of  Uie  state,  whose  duti^  were  to  equal- 
ize and  adjust  the  values  of  real  and  personal 
property  lor  purposes  of  taxation,  and  that 
tbey  hflid  also  provided  for  a  county  board  of 
equalization  for  a  like  purpose,  within  their 
respective  counties;  that  they  had  prohibited 
the  Legislature  from  lending  the  credit  of  the 
state  and  from  assuming  debts  or  liabilities; 
that  they  had  required  appropriations  to  be 
kept  within  the  limits  of  our  resources,  and  had 
applied  the  same  principles  to  counties,  cities, 
toi^ns,  and  school  districts,  as  far  as  possible, 
with  the  additional  safeeuard  that,  to  increase 
Indebtedness  in  excess  of  the  rates  fixed  in  the 
Constitution,  a  vote  of  the  people  must  be  had 
thereon.    Now,  if  it  was  the  understanding  of 
the  members  of  the  convention,  and  of  their 
committee  who  thus  commended  their  work  to 
the  people,  that  the  words  "all  taxes,"  at  the 
beginning  of  section  8  of  article  10,  did  not  in- 
clude assessments  for  benefits  as  well  as  tuxes 
for  revenue,  and  that  there  was  no  restriction 
upon  the  taxing  power  to  make  such  assess- 
ments, then  the  committee  should  iu  all  fair- 
ness to  the  people  whom  they  addressed,  as 
well  as  to  the  convention  whom  they  represent- 
ed, have  said  in  their  address:    **  Though  we 
have  provided  that  all  taxes  shall  be  uniform 
Q|X>n  the  same  class  of  subjects  within  the  ter 
ritorial  limits  of  the  authority  levying  the  tax. 
and  have  provided  for  a  uniform  valuation  of 
yoar  property  for  that  purpose,  nevertheless 
we  have  left  the*taxin^  power  at  liberty  to  levy 
ssseesments  for  public   improvements   upon 
jour  property  at  their  discretion,  without  I'efer- 
ence   to  the  uniformity  rule,  and  these  assess- 
ments may  be  collected  under  special  laws, 
without  reference  to  any  Just  valuation  of  your 

E-opertj."  If  the  address  bad  contained  8ii<*h 
ngruage,  it  would  not  be  difficult  to  conjeciare 
w^bat  would  have  been  the  fate  of  the  Consti- 
tution in  the  hard  times  of  1876. 

Five  vears  after  the  adoption  of  the  Consti- 
tution the  case  of  ralmerY.  Way  came  before 
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this  court.  Two  of  the  committee  who  pre- 
pared and  signed  the  address.  Jvstioes  Beck 
and  Stone,  were  then  upon  this  bench,  presided 
over  by  CfTiitf  Justice  Elbert,  an  able  lawyer 
and  Jurist,  who  had  been  identified  with  Colo- 
rado, its  history,  its  laws  and  public  interests, 
from  its  earliest  organization.  The  court,  thus 
composed,  being  called  upon  to  pass  upon  \he 
question  of  the  legality  of  local  assessments  for 
the  construction  of  sidewalks  in  the  city  of  Den- 
ver, decided  that  the  same  could  not  be  upheld 
as  a  valid  exercise  of  the  taxine  power,  t)^use 
contrary  to  the  uniformity  ruTe  prescribed  by 
section  8  of  article  10  of  the  Constitution.  It 
seems  to  me  that  the  question  of  the  restriction 
upon  the  taxing  power  by  express  constitution- 
al provision  could  scarcely  have  been  mora 
directly  presented  for  determination  than  in 
the  Bcumer'  Waff  Case.  It  was  not  until  after 
the  validity  of  the  assessment  under  the  taxing 
power  had  been  carefully  examined,  ccnsio- 
ered,  and  expressly  disapproved  that  the  court 
finally  held  the  assessment  valid  as  to  sido- 
walks  under  the  police  power.  The  court  vt 
then  constituted  was  not  averse  to  susta^ulizg 
public  improvements;  but  local  ttiaeasmoAU 
for  that  purpose  were  considered  a  species  of 
taxation,  ana  so  inhibited  by  the  onifonnit! 
rule  of  the  Constitution,  and  only  sustaiiiaU 
bv  the  extraordinary  scope  of  the  poUoe  powtv. 
The  decision  in  Palmer  v.  Way  was  approvvjd 
and  followed  by  other  cases  hereafter  oited. 
Though  the  majority  opinion  in  this  case  im 
sustained  by  the  deciuons  of  several  other 
states,  yet  it  seems  to  me  that  the  earlier  decia- 
ions  in  this  state  are  more  strictly  iii  accoiri- 
ance  with  the  terms  of  the  Con8titut!<»,  as  un- 
derstood by  its  framers  and  by  our  p^ple  %% 
the  time  of  its  adoption.  The  Constitution  is 
strongly  against  excessive  taxation,  and  4  i>>!;g- 
lyin  favor  of  uniformity  of  taxation.  lo  re- 
stricts legislation  upon  the  subject  of  revenoe 
appropriations  and  indebtedness  in  every  au«c- 
tion.  The  whole  tone  and  policy  of  the  in- 
strument is  so  conservative  upon  the  subject  of 
finance  that  it  seems  strange,  indeed,  almost 
impossible,  that  it  could  have  been  the  inten- 
tion of  its  framers  to  plfu:e  no  restriction  what* 
ever  upon  the  taxiug  power  in  the  matter  of 
levying  local  assessments  upon  the  property  of 
our  people.  See  Constitution,  particularly  ar- 
ticles 10,  11. 

Entertaining  these  riews,  I  cannot  accept 
the  unqualifl^  rule  laid  down  by  the  majority 
of  the  court.  Much  as  I  favor  public  improve- 
ments, so  far  as  the  same  can  be  promoted 
within  constitutional  limits,  and  without  illegal 
or  unreasonable  encroachment  upon  private 
rights,  I  cannot  believe  it  was  intended  to  place 
such  matters  within  the  arbitrary  and  unlimit- 
ed power  of  the  legislative  and  municipal  au- 
thorities, and  beyond  all  judicial  control.  It 
is  not  to  be  overlooked  that  tbe  former  decis- 
ions of  this  court  are  supported  by  several  well- 
considered  decisions  in  other  states.  See  Pal- 
mer V.  Way,  6  Colo,  106.  and  cases  there  cited; 
Brown  v.  i>eni)er,  7  Colo.  805;  Keese  v.  Denver, 
10  Colo.  112;  Wilsofi  V.  Ghilcolt,  19  Colo.  600; 
Ghicago  v.  Lamed,  84111.  203;  Taylor  v.  Ohar^ 
dkr,  9  Heisk.  849,  24  Am.  Rep.  808;  Peay  ▼. 
FMtle  Bock,  82  Ark.  81;  JStinson  v.  Smith,  8 
Minn.  866  (Gil.  826);  Molnle  v.  Dargan,  45  Ala. 
810 


Hi 


COLOIUDO  SUPRBMB  CODBT. 


3.  If  it  be  coDceded  that  the  Le^ature  may 

{provide  for  street  improYements  oy  means  of 
ocal  assessments  upon  the  abutting  property, 
we  are  still  confronted  with  the  question,  How 
shall  such  assessments  be  apportioned?  The 
authorities  generally  agree  that  local  assess- 
ments, when  allowable  at  all,  "must  have  ref- 
erence to  the  special  benefits  accruing  to  the 
property  by  reason  of  the  improvement, — ^that 
IS,  benefits  in  addition  to  those  received  by  the 
community  in  general;  and  the  nile  must  be 
such  as  will  secure  an  assessment  in  proportion 
to  such  benetits  as  nearly  as  is  reasonably  prac- 
ticable. Rules  of  appottionment,  according  to 
value,  area,  and  frontage  of  the  property  bene- 
fited, have  in  turn  been  approved  and  disap- 
proved, under  varying  circumstances.  Abso- 
lute equality  is  not  to  be  expected.  A 
reasonable  approzimatioo  thereto  is  all  that  can 
be  required;  and  when  the  proper  legislative 
body  prescribes  in  good  laith  a  rule  by  which 
tbis  may  be  attained  with  reasonable  certainty, 
it  should  not  be  overthrown.  When  the  prop- 
erty consists  of  lots  of  substantially  equal 
depth,  abutting  the  local  improvement,  and 
there  is  nothing  in  the  nature  and  circumstan- 
ces of  the  particular  case  showing  that  an  as- 
sessment in  proportion  to  the  frontage  of  the 
lots  upon  the  improvement  would  work  mani- 
fest injustice,  such  a  mode  of  assessment  should 
be  upheld."  The  foregoing  quotation  is  from 
the  case  of  Pueblo  v.  Eobinson,  12  Colo.  599. 
In  that  case  the  validity  of  an  assessment  for 
sewers  was  maintained  as  an  exercise  of  the 
police  power,  according  to  the  doctrine  of  Pal- 
mer V.  Way  and  Keese  v.  Denver,  supra.  The 
assessment  was  apportioned  according  to  front- 
at^e,  in  pursuance  of  certain  ordinances  of  the 
city  providing  for  the  construction  of  certain 
sewers  in  a  hmlted  section  of  the  city.  The 
case  was  tried  upon  an  agreed  statement  of 
facts,  and  the  rule  of  apportionment  in  that 
particular  case  was  sustained  on  the  ground 
that  the  agreed  statement  showed  no  facts  from 
which  it  could  be  inferred  that  the  assessment 
was  not  in  proportion  to  the  benefits  received 
by  the  complaining  parties.  An  examination 
01  the  case,  however,  wjll  show  that  the  court 
was  careful  not  to  announce  an  unqualified  or 
general  rule  upholding  assessments  in  propor- 
tion to  frontage.  It  will  be  observed  that  the 
statute  under  which  the  assessment  in  this  case 
is  sought  to  be  maintained  (Sess.  Laws  1889, 
p.  141,  §  80)  makes  it  imperative  upon  the 
municipal  authorities  to  grade  and  pave  any 
street  or  alley  whenever  the  owners  of  a 
majority  of  the  lots  abutting  upon  such 
street  or  alley  shall  petition  therefor,  or  when- 
ever the  board  of  public  works  shall  order 
such  grading  or  paving  to  be  done;  and  that 
two  thirds  of  the  total  expense  of  such  im- 
provements, excluding  the  intersections  of 
streets  and  alleys,  shall  be  assessed  as  a  spe- 
cial tax  against  such  abutting  property,  to  be 
collected,  with  interest,  in  the  same  manner 
as  other  city  taxes.  It  is  further  provided  that 
such  tax  shall  be  assessed  against  such  abut- 
ting lots  in  proportion  to  their  frontage  upon 
the  improved  street,  respectively,  the  sides  of 
corner  lots  to  be  regarded  as  frontage,  and 
tbis  without  regard  to  the  depth,  value, 
or  location  of  tbe  lots,  or  otber  circumstances 
afTecting    the  supposed    benefit  accruing  to 
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them  from  such  street  improvements.  An 
unqualified  rule  like  this,  for  apportioning  lo- 
cal assessments  to  pay  for  street  improve- 
ments, has  been  repeatedly  condemned  by  the 
best  judicial  decisions  of  the  country  as  mani- 
festly unjust.  See  authorities  and  decisions 
hereafter  cited.  In  the  heart  of  the  city  of 
Denver,  particularly  the  business  portion  of 
it,  where  a  single  lot  95  feet  front  by  125  feet 
in  depth  is  worth  from  $25,000  to  $50,000, 
and  wnere  the  property  is  or  may  be  made 
still  more  valuable  and  highly  productive  by 
suitable  buildings,  the  cost  of  pavements^ 
curbing,  and  sidewalks  is  trifling  in  compar- 
ison with  the  value  of  the  property,  and  in 
comparison  with  the  increased  value  which 
such  street  improvements  give  to  such  prop- 
erty. But  in  the  remoter  parts  of  the  city, 
where,  perhaps,  the  property  has  not  a 
tenth  or  a  hundredth  part  the  frontage  value, 
and  where  expensive  street  improvements  add 
but  little  to  tbe  actual  value  of  the  property. 
Uie  cost  of  street  improvements  may  be  as 
great  in  proportion  to  the  frontage  as  in  the 
business  center.  In  fact,  it  is  not  extrava- 
gant to  say  that  while  the  cost  of  street  im- 
provements  to  inside  property  may  not  exceed 
1  per  cent,  or  one  half  of  one  per  cent,  of  the 
value  of  the  property,  yet  the  cost  to  outside 
property  may  be  25  or  50  per  cent,  or  even 
100  per  cent,  of  its  entire  value. 

There  are,  no  doubt,  many  people  living  tn 
their  own  small  homes  in  Uie  humbler  resi- 
dence portions  of  this  city  for  which  they  are 
Bomewnat  indebted,  but  which  they  are 
struggling  to  pay  for.  If  to  the  already  ex- 
isting incumbrances  upon  these  homes  the  as- 
sessments necessary  to  build  costly  street  im- 
provements be  added,  the  owners  are  likely 
to  be  discharged  and  overwhelmed  by  the 
debt,  and  thus  their  homes  are  sacrificed.  To 
illustrate:  The  record  before  us  shows  that 
the  assessment  in  controversy  is  about  $7  per 
front  foot.  Add  the  cost  of  sidewalks  and 
other  like  improvements,  and  the  total  assess- 
ment would  likely  amount  to  $10  per  front 
foot  This  rate  upon  a  pair  of  lots  having  a 
frontage  of  50  feet  would  amount  to  $500. 
If  the  lots,  being  in  the  business  center,  and 
well  improved,  are  worth  $100,000,  the  rate  of 
taxation  would  be  but  5  mills  upon  tbe  dol- 
lar, or  one  half  of  1  per*  cent  of  the  full  value 
of  the  property.  A  poor  laboring  man  has  a 
pair  of  lots  of  like  frontage  in  the  outskirts  of 
tbe  city,  with  a  little  cottaee  thereon  for  hiok- 
self  and  family,  where  he  does  a  little  garden- 
ing, keeps  poultry  and  other  domestic  animala, 
and,  by  industry,  and  close  economy,  is  able 
to  take  care  of  his  family,  and  'yet  the  whole 
value  of  his  property  does  not  exceed  $1,000, 
and  he  may  be  in  debt  for  half  that  amount. 
If  it  should  suit  the  pleasure  of  the  owners  of 
a  majority  of  the  property  on  the  street  to 
extend  costly  pavements  and  other  street  im- 
provements in  front  of  this  poor  man's  home 
(a  very  few  wealthy  people  or  a  single  indi- 
vidual might  own  a  majority  of  tbe  property), 
or  if  the  lK)ard  of  public  works  in  their  dia- 
cretion  were  to  order  such  improvements  to 
be  thus  extended,  the  cost  of  the  improve- 
ments to  this  poor  man  according  to  his  front- 
age would  be  $500,  or  50  per  cent  of  the  en- 
tire value  of  his  premises.    This  burden,  added 
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to  the  existinff  incumbrance,  would  almost 
ineritably  result  In  the  property  passing  from 
his  hands  to  the  hands  of  some  one  more  finan- 
cially favored. 

It  is  no  answer  to  these  views  to  say  that 
outside  or  suburban  property  as  well  as  in- 
side property  will  be  much  improved  In  value 
by  expensive   street   improvements,  so  long 
as  Uie  assessments  may  cause  the  owner  to 
lose  all  he  has.    Many  a  man  may  be  able  to 
purchase,  and  b^  Industry  and  economy  pav 
for  and  maintain,  a  home  when  the  cost  i» 
only  $1 .000«  $2,000,  or  $8,000,  who  would  be 
utterly  unable  to  pay  for  or  maintain  for  any 
length  of  time  a  home  costing  $6,000  or  up- 
"waras.    It  should  be  the  policy  of  our  state  to 
encourage  every  citizen  to  own  his  own  home, 
And    no  statute  authorizing  street  improve- 
ments to  be  paid  for  by  local  assessments 
should  be  so  framed  as  to  admit  of  the  possi- 
bility of  "Improving"  poor  people  out  of  their 
bomes.    The  foregoing  is  no  fancy  picture, — 
no  flctitious  scene.     Other  courts  have  en- 
countered Just  suchjpractical  difl9culties  as  I 
bave  tried  to  portray,  and  have  treated  them 
in  the  plainest  terms.     C7iitf  Justice  Beaslev, 
of  the  Supreme  Court  of  New  Jersey,  speak- 
ios:  of  a  rule  of  apportionment  almost  identi- 
csS  with  the  statute  under  consideration,  says, 
in  effect,  that  such  legislation  is  not  the  legiti- 
mate exercise  of  the  power  of  taxation.    It  is 
eonfiscatioD.    Again.  OMtfJuiiiee  Agnew,  of 
Pennsylvania,  in  a  case  of  this  kind,  felt  im- 
pelled to  use  the  following  vigorous  language: 
"'We  may  now  travel  for  mues  in  the  rural 
districts  of  the  large  cities  where  broad  paved 
and  curbed  streets  of  the  most  costly  kinds 
bave  been  paid  for  at  private  expense,  under 
arbitrary  exactions.    The  power  has  become 
flagrant,  even  engulfing  the  entire  value  of 
tbe  property  of  small   landowners.  .      .  If 
tbe  little  aU  of  men  of  moderate  means  can 
be  taken  to  gratify  a  taste  for  expensive  im- 
provements, or  the  mere  desires  of  the  more 
-wealthy,  or  to  fill  the  ravenous   maws   of 
eoDtractors  and  public  Jobbers,  on  the  pre- 
tense of  public  right,  such  persons  had  better 
flee  from  large  towns  and  cities  to  places  of 
aafety,  far  away    from   these   oppressions." 
Heed  V.  Bris,  79  Fa.  858.    Mr.  Justice  Carpen- 
ter, speaking,  for  the  supreme  court  of  Con- 
necticut, of  a  rule  of  apportionment  according 
to  frontage,. says:    "It  disregards  entirely  the 


quantity  of  land  affected.  Two  lots,  with 
equal  fronts,  the  one  containing  double  the 
number  of  square  feet  contained  in  the  other, 
are  benefited  in  different  degrees.  The  rule 
taxes  them  alike.  This  is  not  in  proportion  to 
the  benefit  received.  .  .  .  The  rule  also  ignores 
the  values  of  the  lands  benefited.  Two  differ- 
ent lots,  with  the  same  length  of  front,  may 
differ  greatly  in  value,  owing  to  a  difference 
in  location  or  other  causes,  and  hence  be  ben- 
efited in  different  degrees.  It  is  certainly 
reasonable  that  the  one  receiving  the  greater 
benefit  should  pay  the  greater  tax,"  85  Conn* 
78,  79;  2  DiU.  Mun.  Corp.  4th  ed.  §g  759- 
761;  State  v.  Ifewark,  87  N.  J.  L.  415;  Beed 
V.  Srie,  79  Pa.  846;  Olapp  v.  nartf(yrd,  85 
Conn.  66;  Tidewater  Co,  v.  Cheter,  18  N.  J. 
Eq.  518,  90  Am.  Dec.  684;  Maeon  v.  Pattp, 
57  Miss.  878,  84  Am.  Rep.  45;  Chicago  v. 
Baer,  41  111.  806;  Weeks  v.  Milwaukee,  10  Wis. 
270. 

The  question  is  frequently  asked.  How  are 
we  going  to  pave  our  streets  and  beautify 
tbe  city  by  suitable  public  improvements 
without  the  power  to  make  local  assessments? 
Tbe  question  is  not  difficult  to  answer  by  any 
one  who  has  the  patience  to  investigate  and 
the  courage  to  tell  the  truth.  It  is  confidently 
believed  by  well  informed  citizens  that  if  a& 
the  property  throughout  the  central  portion 
of  the  city  were  assessed  for  taxation  at  tbe 
rate  of  50  or  60  per  cent  of  its  actual  cash 
value,  instead  of  a  15  or  20  per  cent  of  such 
value,  the  revenues  of  the  city  would  be  suffi- 
cient during  the  next  five  years  to  pay  for  all 
the  street  improvements  that  will  be  needed 
for  tbe  next  quarter  of  a  century.  The  rule 
is  well  settled  as  announced  bv  Chief  Justice 
Beck:  '^Street  improvements  In  a  city  are 
for  the  benefit  of  the  public,  and  may  be 
paid  for  out  of  tbe  city  treasury."  Such  a 
mode  of  raising  the  revenues  would  cause  the 
burden  to  fall,  upon  our  people  according  to 
the  value  of  their  property,  and  could  not  be 
grievously  burdensome  to  any  class;  besides. 
It  would  require  no  refined  or  strained  construc- 
tion of  the  plain, popular  meaning  of  the  Consti- 
tution in  regard  to  the  uniformity  rule  of  tax- 
ation. I  submit  this  in  answer  to  the  plea  of 
necessity.  Obey  the  Constitution,  ana  faith* 
fullv  administer  such  laws  as  may  be  enact- 
ed in  pursuance  thereof,  and  there  will  be  no 
necessity  or  excuse  for  transgressing  either* 
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Tbe  reftisal  of  the  attorney-general 


te  brlnif  or  consent  to  the  bringing  of 
a  suit  affeotlDfir  a  public  right  does  not  prevent 
the  Supreme  Court  of  Wlsoonsin  from  rlffhtf ully 
takinK  on^rlnal  jurisdlotion  thereof  upon  the  re- 
lation of  a  private  oitiaen  In  the  name  of  the 
state. 

8.   The  fteet  that  the  action  may  have  a 


tb 
in 


M'O'iB.— The  rlflrht  of  a  private  citizen  to  bring  an 
affeotlnff  a  public  right  without  consent  of 
attorney-general^  which  is  aquestion  elaborate- 
dJsouflsed  In  the  opinion  and  also  in  the  hriefS  of 
bove  case,  seems  to  have  been  tacitly  assumed 
ttie  case  of  People  v.  Klce  (N.  Y.)  16  L.  R.  A. 
is  which  case  the  attorney-general  actually 
In  defense  of  the  suit  brought  In  the 


name  of  the  people,  for  an  injunction  as  well  as 
for  a  mandamus. 

The  decision  In  the  New  York  case  seems  to  dif- 
fer from  the  above  in  tbe  amount  of  discretion 
which  the  Legislature  is  held  to  possess,  also  In  re- 
spect to  taking  into  consideration  the  Inequalltiea 
of  representation  under  prior  Acts. 
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See  also  16  L.  R.  A.  836;  18  L.  R.  A.  567;  22  L.  R.  A.  548;  25  L.  R.  A,  143;  31 
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political  effBot  and  in  that  menme  effeet 
a  political  olijeet  does  not  make  the  ques- 
tlonB  involved  in  a  suit  to  deolare  the  unoonstl- 
tutlonallty  of  an  Apportionment  Act  politioal 
instead  of  JadlctaL 

8.  Supposed  inaccuracies  in  the  oonsiis* 
which  is  made  by  the  Constitution  the 
standard  of  apportionment*  cannot  ]iuti> 
fy  the  LeglBlature  in  making  an  apportionment 
different  from  that  whidh  the  figures  of  the  cen- 
sus require.  NeiUier  can  any  difference  in  the 
rapidity  of  the  increase  of  population  In  different 
localities  he  considered  for  such  a  purpose. 

4.  The  wealth  and  the  nature  and  the 
character .  of  the  population  and  the 
business  interests  of  the  districts  cannot 
Justify  a  disregard  of  the  constitutional  standards 
of  population  in  apportioning  election  districts. 

6*  The  inequalitj' of  representation  un^ 
der  former  Apportionment  Acts  is  ir- 
relevant and  immaterial  in  considering 
the  constitutionality  of  an  Apportionment  Act 
unless  the  language  of  the  Constitution  securing 
such  equality  is  ambiguous  and  doubtful  and  a 
long-continued  legislative  construction  has  been 
given  to  it. 

6*  The  constitutional  requirement  that 
assembly  districts  must  be  as  nearly 
equal  in  population  as  other  constitutional 
provisions  will  permit  is  Just  as  applicable  to  two 
or  more  assembly  districts  in  a  ^ngle  county  as 
to  an  assembly  district  composed  of  two  or  more 
counties. 

7«  An  apportionment  of  election  dis- 
tricts must  be  based  upon  the  prior 
census  or  enumeration  under  the  Wisconsin 
Constitution,  providing  that  it  shall  be  made  the 
first  session  after  such  enumeration. 

8.  An  inequality  of  election  districts  so 
g^reat  that  one  assembly  district  has 
three  times  the  population  of  another 

and  one  senate  district  has  more  than  double 
that  of  another,  while  these  inequalities  are  in 
some  cases  made  at  the  expense  of  compactness, 
one  district  being  entirely  surrounded  by  anoth- 
er, makes  an  Apportionment  Act  void  under  a 
Constitution  requiring  the  districts  to  be  appor- 
tioned according  to  the  number  of  inhabitants 
and  in  as  compact  form  as  practicable  whera 
these  inequalities  are  not  made  necessary  by  any 
other  provisions  of  the  Constitution. 

9*  Any  number  of  legislative  violations 
of  plain  and  unambig^^ous  constitu- 
tional provisions  regarding  the  apportion- 
ment of  election  districts  cannot  be  regarded  as 
abrogating  such  provisions. 

(TFindow,  J.,  dissentM, 
(October  7, 188^) 

APPLICATION  for  a  writ  of  Injiinclion  to 
restrain  the  Secretary  of  State  from  pub- 
lishing the  notices  of  election  of  members  of 
the  Senate  and  Assembly  under  the  Apporrion- 
meot  Act  of  July  2,  18^2,  on  the  ground  that 
the  Act  is  unconstitutiODal.     Granted, 

Statement  by  Cassoday,  J.: 

This  action  was  commenced  in  this  court  for 
the  purpose  of  perpetually  enjoining  and  re- 
Btraining  the  defendant,  as  secretary  of  state, 
and  his  successors  in  office,  from  publishing 
and  continuing  to  publish  a  copy  of  the  notices 
of  election  of  members  of  the  Senate  and  As* 
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semblyin  a  oewspaper  printed  at  Madison » 
once  in  each  week  from  the  date  of  such  ootioe- 
until  the  general  election,  describing  the  sev- 
eral legislative  districts  in  such  notice,  tbe  same 
as  attempted  to  be  created  by  the  Act  of  July 
2,  1892,  and  also  from  filing  and  preserving  in 
his  office  certificates  of  nomination  and  nomi- 
nation papers,  and  from  certifying  to  the  sev- 
eral county  clerks  in  the  state  the  names  and 
descriptions  of  the  persons  nominated  for  such 
legislative  offices,  as  specified  in  such  certifi- 
cates of  nomination,  and  for  other  relief. 

Tbe  complaint,  In  effect,  alleges  the  censua 
of  1890  in  the  state  and  the  several  counties, 
towns,  and  wards  in  the  state,  and  in  the  sev- 
eral senate  and  assembly  districts  so  attempted 
to  be  created  by  said  Act  of  July  2,  1882,  as 
will  more  particularly  appear  from  Exhibits  A 
and  B,  showing  such  senate  and  assembly  dis- 
tricts and  the  population,  annexed;  and  also 
alleging  that  tbe  assembly  unit  under  said  cen- 
sus was  16,868,  and  for  the  senate  district 
61,117;  and  alleging  the  several  provisions  of 
said  Act,  wherein  it  is  claimed  that  the  same 
were  in  violation  of  the  Constitution  of  this 
state,*  and  particularly  as  to  the  9th,  lOtb, 
12th,  14th,  17th,  20th,  27th,  29th  and  Slst  sen- 
ate districts;  and  also  alleging,  in  effect,  that 
more  than  one  half  of  the  assemblv  districts  of 
the  state  as  formed  hy  said  Act,  had  been  bo 
formed  in  disregard  and  in  gross  violation  of 
the  constitutional  requirements;  and  alleging 
facts  particularly  as  to  the  following  assembly 
districts:  Tbe  one  composed  of  Florence, 
Forest,  and  Oneida  counties,  containing  only 
8,626  inhahitants;  the  one  composed  of  Lane:- 
dale  county,  with  only  a  population  of  9,465; 
the  one  composed  of  rrice  and  Taylor  coun- 
ties, with  a  population  of  only  11,989;  the  one 
composed  of  the  city  of  Janesville,  with  » 
population  of  only  10,886,  while  other  coun- 
ties therein  alleged  contain  very  much  more 
than  the  unit  of  population.  Thtft  it  is  also  al- 
leged therein  that  in  several  of  thecountiesof  the 
state  entitled  to  more  than  one  member  of  As- 
sembly tbe  said  Act  attempts  to  create  tbe 
assembly  districts  therein  without  regard  to 
substantial  equality  of  representation  in  pro- 
portion to  population  as  between  said  districta 
and  so  that  they  do  not  consist  of  contiguous 
territory,  and  are  not  in  as  compact  form  aa 
practicable,  where  conformity  to  tbe  constitu- 
tional requirement  in  that  behalf  would  also 
secure  said  equality  of  representation  as  t>e- 
iween  said  districts;  and  particularly  points 

*Con«t.  art.  4,  %  8,  provides:  **The  Legtelature 
shall  provide  by  law  for  an  enumeration  of  tbe 
iDbubitanrs  of  the  state  in  the  year  ISSo,  and 
at  the  end  of  every  ten  yeare  tnereafter;  and 
at  their  thBt  sessioD  after  such  enumeration,  and 
also  after  each  enumeration  made  by  the  au> 
thority  of  the  United  States,  shall  apportion  and 
district  anew  the  members  of  the  Senate  and  Ab- 
sembly,  according  to  the  number  of  inhabitants. 
..."  Section  4  provides :  '*  Tbe  memtwrs  of 
the  assembly  districts  shall  be  chosen  annually  by 
single  districts,  ...  by  the  q^ualitled  electors  of 
tbe  several  districts,  such  districts  to  be  bounded 
bv  county,  precinct,  town,  or  ward  lines,  to  oonsist 
of  conliffuous  territory,  and  to  be  in  as  oompact 
form  as  practicable."  Section  6  provides:  "The 
senators  shall  be  chosen  by  sinsrie  districts  of  con- 
venient contiffUOUB  territory,  at  the  same  time,  and 
in  the  Fame  manner,  as  members  of  tbe  Assembly- 
are  required  to  be  chosen;  and  no  assembly  district 
shall  be  divided  in  the  formation  of  a  senate  di». 
trict.   .   .   ."— [Rep.l 
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Dut  sncn  diBcrepancies  in  respect  to  the 
counties  of  Columbia,  Brown,  Grants  Rock,  Ra- 
cine, "Walworth,  Waupaca,  Eau  Claire,  Chip- 
pewa, LaCrosse,  Waukesha,  Sheboygan,  Out- 
agamie, Dane,  Winnebago,  Marathon,  and 
Food  duLac.  That  Vernon,  with  a  popula- 
tion of  25,111,  was  entitled  to  two  mem- 
bers. 

It  appears  from  the  record  that  August  1, 
1892,  the  said  relator,  as  a  citizen  of  Dane 
county,  applied  to  the  attorney -general  of  the 
state  to  move  in  this  court  for  leave  to  bring 
an  action  in  the  name  of  the  state  against  the 
aaid  secretary  to  enjoin  him  from  carrying  into 
execution  the  said  Act  of  July  2,  1892,  on  the 
ground  of  the  unconstitutionality  of  the  same, 
and  at  the  same  time  presented  to  him  a  peti- 
tion   setting    forth   substantially   the    facts 
BO  alleged  m  said  complaint.     That  August 
5,  1892,  the  said  relator  served  upon  the  at- 
torney-general a  proposed  complamt  in  such 
action,  alleging  substantially  the  matters  con- 
tained in  the  complaint  herein,  and  requesting 
bim  to  commence  the  same.    That  August  9, 
1892,  and  on  notice  to  the  attorney-general,  the 
said  relator  applied  to  this  court  for  leave  to 
commence  and  prosecute  such  action.    That 
thereupon  the  attorney-general  appeared   in 
this  court,  and  made  a  -statement  respecting 
the  same,  and,  among  other  things,  said,  in 
effect,  that  he  had  not.  and  did  not  then,  re- 
fuse to  bring  said  action,  nor  refuse  to  ask 
leave  to  bring  it;  and  asked  further  time  to 
investigate  the  questions  involved  in  said  peti- 
tion, BO  as  to  enable  him  intelligently  to  deter- 
mine what  course  he  should  pursue;  and  that 
he  was  forced  to  ask  for  such  further  time  by 
reaflon  of  the  excessive  duties  of  his  office,  and 
circumstances  over  which  he  could  have  no 
controL    That  thereupon  the  court  ordered,  in 
effect,  that  unless  the  attorney-general  com- 
menced such  action  before  August  19, 1892, 
leave  to  commence  which  was  thereby  granted, 
the  said  petitioner  and  relator  herein  had  leave 
to  commence  and  prosecute  the  same  in  this 
court  in  the  name  of  the  attorney-general,  on 
g:iving  bond  to  the  state  in  the  sum  of  $600,  to 
be  approved  by  a  Justice  of  this  court,  to  in- 
demnify the  state  against  the  costs  of  the  ac- 
tion;  and  further  ordered  that  in  either  case 
the  secretary  of  state  may  answer  to  the  com- 
plaint  within   twenty  days   after  the  same 
should  be  so  served  upon  him.    That  August 
18»  1892,  the  said  attorney-general  filed  in  this 
court  a  paper  to  the  effect  that  he  deemed  it 
his  duty  to  declincjto  commence  said  suit  in 
this  court  to  test  the  validity  of  the  said  Act 
of  July  2,  1892,  upon  the  relation  of  said  peti- 
tioner or  otherwise,  and  therein  expressly  re- 
fused his  "consent  to  have  snch  suit  brought 
or  conducted  in  the  name  of  his  office  as  at- 
torney-general."     That   thereupon,    and   on 
August  19, 1892,  the  said  relator  filed  the  bond, 
duly  approved  by  a  justice  of  this  court,  as  re- 
quired by  the  order  mentioned,  and  served  the 
summons  and  said  complaint  in  this  action 
upon  the  defendant.   That  September  8,  1892, 
tbe  defendant,  by  his  attorney,  demurred  to 
the  complaint,  on  the  ground  that  it  appeared 
upon  tbe  face  thereof  (1)  "  that  the  court  has 
no  jurisdiction  of  the  subiect  of  the  action;  (2) 
that  the  plaintiff  has  not  legal  capacity  to  sue, 
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in  this:  that  the  said  relator  has  not  the  right 
to  sue  in  the  name  of  the  state  upon  the  alleged 
cause  of  action;  (3)  that  there  is  a  defect  of 
parties,  in  that  tbe  attorney- general  of  the  state 
of  Wisconsin  is  the  officer  required  by  law  tcr 
prosecute  the  action  aforesaid,  and  no  cause  of 
action  is  shown  to  exist  in  favor  of  the  said 
relator."    That  on  the  same  day  the  attorney* 
general,  for  the  defendant,  served  upon  the* 
attorney  for  the  relator  a  notice  to  the  effect: 
"  Please  take  notice  that  on  Tuesday,  the  20th 
day  of  September,  Inst.,  at  the  opening  of  the 
court  on  that  day,  or  as  soon  thereafter  as 
counsel  can  be  heard,  the  above-named  defend- 
ant, by  the  undersigned,  his  attorney,  will 
move  the  said  supreme  court,  at  the  supreme 
court  room  in  the  capitol  at  Madison,  lor  an 
order  vacating  and  setting  aside  the  order  of 
said  court  granted  «b  fmrte  on  August  9,  1892, 
giving  leave  to  the  said  relator  to  commence 
and  prosecute  this  action, — reference  being  had 
thereto  for  its  terms, — and  dismissing  this  ac- 
tion, and  for  such  other  or  further  order  as 
may  be  (proper;  and  8^  to  vacate  and  set 
aside  said  oraer  of  August  9, 1892,  giving  the 
relator  leave  to  commence  and  prosecute  this 
action,  and  to  dismiss  the  same."    That  there- 
upon, and  on  September  8,  1892,  tbe  plain tiff^ 
served  notice  upon  the  attorney  for  the  de- 
fendant to  the  effect  that  said  relator  would 
apply  to  this  court  on  September  18,  1892,  at 
the  opening  of  the  court  on  that  diiy,  or  as 
soon  thereafter  as  counsel  could  be  heard,  for 
an  order  striking  out  as  frivolous  the  said  de- 
murrer of  the  defendant  herein,  and  directing 
Judgment  in  favor  of  the  plaintiff,  as  prayed 
for  In  said  complaint.    That  thereupon,  and 
on  September  9.  1892,  the  court  set  down  said 
motions,  respectively,  and  said  demurrer,  for 
full  argument  and  consideration  on  the  merits^ 
for  September  20,  1892,  and  the  same  were 
thereupon  argued  accordingly.    That  Septem- 
ber 27,  1892,  the  court  entered  the  folio  wing' 
order  and  directions  in  said  cause,  to  wit:  "By 
the  Court:     The  court  holds  that  the  order 
granting  leave  to  the  relator  to  bring  this  ao> 
tion  on  behalf  of  the  state  was  properly  made,, 
and  the  court  has  Jurisdiction  of  the  action  in 
its  present  form;  hence  the  motion  on  behalf 
of  aefendant  to  vacate  the  same,  and  dismiss 
the  action,  must  be  denied.    The  court  further 
holds  that  the  complaint  states  facts  sufficient 
to  entitle  the  state  to  the  relief  demanded 
therein;  hence  the  motion  on  behalf  of  the 
state  to  strike  out  the  demurrer  to  the  com- 
plaint as  frivolous,  and  for  Judgment,  must  be 
granted.    Such  determination  of  these  motions 
in  effect  overrules  the  demurrer  to  the  com- 
plaint   An  opinion  will  be  prepared  and  filed 
at  an  early  day.   If  the  defendant  desires  leave 
to  interpose  an  answer  to  the  complaint  the 
court  will  hear  a  motion  for  such  leave  on  the 
next  motion  day."    That  September  80,  1892, 
the  defendant's  attorney  presented  to  the  court 
a  proposed  answer  to  said  complaint.    That 
upon  considering  the  same,  and  on  October  1» 
1892,  the  court  denied  the  motion  to  interpose 
such  answer,  and  thereupon  Judgment  was 
directed  and  entered  accoraing  to  the  prayer  of 
the  complaint. 

The  following  are  Exhibits  A  and  B,  men* 
tioned  and  refemd  to  in  the  said  complaint: 
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EXHIBIT  A. 


8BNATB    DUTRICTB,    WITH    FOPULATIOH,    A8 
CrBATBD   BT   OhAFTBB  1,  SZTBA  SB88IOV 

OF  1892. 

UnU  €f  Bapnmiaiim^  61,117. 

iFlnt  Senate  District. 

Door  county 16,682 

Kewaunee  coun^ 16,168 

Marinette  county 20,804 


Excess 


62,189 
1,023 

Second  Senate  District 

Brown  county 89,164 

Lessf  Indians..... 728 


88,441 
Oconto 16i0O9 


68,460 
2,888 

Third  Senate  District. 

Racine  county. 86,268 

Kenosha  coun^ 15,681 


Excess 


61,849 
.     782 


Fourth  Senate  District 

.Milwaukee: 

First  ward 9.841 

Third  ward 6,828 

Seventh  ward 6,646 

Eighteenthjward 7,928 

80.782 
Less  20,886 

Fif  th'Senate  District 

Milwaukee: 

Fourth  ward 10,291 

Fifth  ward 10,168 

Eighth  ward 14,286 

Fifteenth  ward 9,447 

Sixteenth  ward 6,521 


Less 


60,668 
.     454 


Sixth  Senate  District 

Milwaukee: 

Second  ward 10,685 

Sixth  ward 18,020 

I^inth;ward 22,469 

46.174 
Less 4,948 

Seventh  Senate  District 

Milwaukee: 
Tenth  ward 19.879 

'  Thirteenth  ward 14,658 

Towns  in  Milwaukee  county: 

Milwaukee 6,408 

Granville 2,272 

Wauwatosa 10.914 


Excess 
17  L.R.A. 


64,126 
.  8,009 


Eighth  Senate  District 

Milwaukee: 

Eleventh  ward 18,588 

Twelfth  ward 11,791 

Fourteenth  ward 11.837 

Seventeenth  ward 5,696 

Towns  in  Milwaukee  county: 

Lake 4.899 

Oak  Creek 2,087 

Franklin 1,868 

Greenfield 8,190 


64.406 
8.289 

Ninth  Senate  District 

Adams  county 6,889 

Green  Lake  county 15,163 

Juneau  county 17,121 

Marquette  county 9.678 

Waushara  county 18.507 

62,356 
Excess 11,239 

Tenth  Senate  District 

Pierce  county 20,885 

Burnett  county 4,893 

Polk  county :.: 12,968 

St  Croix  county 22,897 

60,143 
Excess 9,026 

Eleventh  Senate  District 

Ashland  county 20.063 

Bayfield  county 7,8S0 

Douglas  county 18,468 

Sawyer  county 1.977 

Washburn  county 2,92d 

46,824 

Excess 6.293 

Twelfth  Senate  District. 

Lincoln  county 12.008 

Marathon  county 80,369 

42,877 

Less 8,740 

Thirteenth  Senate  District. 

Dodge  couDtv 44,084 

Towns  in  Columbia  county: 

Scott 824 

Randolph 974 

Cortland 1,245 

Springvale 703 

Wyocena 1,808 

West  Point 701 

Lodi 1,875 

Arlington... 828 

Leeds 1,171 

Otsego 1,127 

Hampden 861 

Fountain  Prairie 1,815 

Columbus 800 

Rio  village 889 

Randolph  village.  West  ward 79 

Columbus  city 1,977 

60,606 
Excess 9,48)^ 
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Fourteestb  Senate  District 

Florence  county 2,804 

Forest  county 1,013 

Lanelade  county 9,466 

Ooefda  county..... 5,010 

Sbawano  county 19,286 

87,827 

Less 18,790 

Fifteenth  Senate  District. 

Calumet  county 16,689 

Manitowoc  county 87,881 


64.470 
.  8,868 


Excess 

Sixteenth  Senate  District. 

Crawford  county 15,987 

Richland  county 19,121 

Towns  in  Grant  county: 

Boetowu 1,067 

Blooroington 1,174 

Boscobel 1,693 

CaRtle  Rock 681 

EllcnVoro 814 

Fcnnimore 1,028 

Glen  Haven 888 

Hickory  Grove 798 

Lancaster 8,289 

Little  Grant 668 

Marion 618 

Muscoda 1,160 

Mt.  Hope - 640 

Mt.  Ida 779 

Millville 197 

Patch  Grove 690 

Waterstown 488 

Woodman 496 

Wyalusing 786 

WingviDe 1,880 

64,976 

Excess 8,868 

Seventeenth  Senate  District 

Green  county 33,783 

Kock  county 48,220 

66,963 

Excess 14,886 

Eighteenth  Senate  District 

Fond  du  Lac  county 44,088 

Less 7.029 

Kineteenth;6eDate  District. 

Winnebago  county 60,097 

Less 1.030 

Twentieth  Senate  District 

Bbehoygan  county 43,489 

Less 8,628 

Twenty-First  Senate  District 

Portage  county 34,798 

Wood  county 18,137 

Towns  in  Waupaca  county: 

Hatteaon 860 

Larabee,  ind.  OUntonviUe  city 2,903 

Dupont 1,886 

Helvetia  616 

6t  Lawrence 999 

Waupaca 964 

nL.R.A. 


Lind , 1,016 

Dayton » 863 

Farmington 1,087 

Scandinavia 1,143 

lola 1,316 

Harrison.... 

W;Foming 

Clintonville  city 

Waupaca  city - 3,137 

68,091 

Excess 6,974 

Twenty-Second  Senate  District 

Outagamie  county 88,690 

Towns  in  Waupaca  county: 

Union 1,158 

Bear  Cieek,  ind.  Lebanon 3,068 

Lebanon  

Little  Wolf 1.487 

Royalton 1,198 

Mukwa 1,040 

Caledonia,  incl.  Fremont 1,748 

Fremont,  incL  in  Caledonia 

Weyauwega,  ind.  village 1,363 

Fremont  village,  incL  in  Caledonia... 
Weyauwega  village 

New  London  dty: 

First  ward 615 

Second  ward 888 

Fourth  ward 486 

Fifth  ward 344 


60,818 
.     799 


Twenty-Third  Senate  District 

Jefferson  county 88,580 

Towns  in  Dane  county: 

Albion 1,516 

Bristol 1,129 

Christiana 3,879 

Cottase  Grove 1,805 

Deerfleld 1.578 

Medina 1,898 

Sun  Prairie 913 

York 968 

Sun  Prairie  village 704 

45,404 

Less 6,718 

Twenty-Fourth  Senate  District 

Walworth  county 37,860 

Towns  in  Waukesha  county: 

Ddafleld 1,684 

Eagle 1,030 

Genesee 1,837 

Summit 1,180 

Muskego 1,890 

Vernon  1,377 

Ottawa 880 

Mukwanago I,2l7 

Waukesha 7,480 


45,365 
.  6,853 


Less 

Twenty-Fifth  Senate  District. 

Clark  county 17,708 

£au  Claire  county 80,678 

48,881 
3,786 
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Twenty-Sixth  Senate  Districts 

Towns  in  Dane  county: 

Blooming  Grove WO 

Fitchburg 958 

Madison 919 

Madison  dty 18.436 

Burke 1,098 

Windsor 1,829 

Vienna 1,009 

Westport 1,898 

Dane  1,161 

Springfield 1.111 

Berry 1,008 

Roxbuiy 1,078 

Mazomanie 1,482 

Black  Earth 743 

Vermont 892 

Cross  Plains 1.108 

Middleton 1,488 

Blue  Mounds 1,449 

Springdale 1,120 

Verona 1.226 

Dunkirk 1,406 

Dunn 1.118 

Pleasant  Springs 1,501 

Rutland 1,222 

Oregon  1,486 

Montrose 1,251 

Primrose 889 

Perry 996 

Stoughton 2,470 

47,704 
Less 8,418 

Twenty-Seventh  Senate  District 

Sauk  county 80,676 

Towns  in  Columbia  county: 

Newport,  ind  Eilboum  city 1,448 

Lewiston 986 

Ft.  Winnebago 646 

Marcellon. 846 

Caledonia 1,886 

Pacific. 266 

Dekorra 1,886 

Lowville 788 

Portage  city 6,148 


Less. 


48.808 
.  7,814 


Twenty-Eighth  Senate  District. 

Iowa  county 22,117 

La  Fayetle  county 20,266 

Towns  in  Grant  county: 

Cassville 1,456 

Clifton 1,074 

Harrison 1,020 

Hazel  Greeni 1,649 

Jamestown 961 

Liberty 881 

Lima  1,040 

Paris 778 

PlatteviUe 8,687 

Potosi 2,110 

Smelser 1,295 

Waterloo 984 


69,166 

Excess 8,049 

Twenty-Ninth  Senate  District 

Buffalo  county.. 6,997 

17  L.  R  A. 


Dunn  county 22.664 

Barron  county .16,416 

Pepin  county 6,982 


Excess 


61.009 
.  9.892 


Thirtieth  Senate  District. 

Chippewa  county 26,148 

Price  county 6,258 

Taylor  county 6.781 

87.182 
Less 18,986 

Thirty-First  Senate  District 

Jackson  county 16.797 

Monroe  county 28,211 

Vernon  county ...25,111 

64,119 
Excess 18,002 

Thirty-Second  Senate  District 

La  Crosse  county 88,801 

Trempealeau  county .18,920 

*  67.721 

Excess 6,604 


Thirty-Third  Senate  District 

Ozaukee  county 14,948 

Washington  county 22,751 

Towns  in  Waukesha  county: 

Brookfield 1,960 

Menominee 2,480 

New  Berlin 1,519 

Pewaukee 2,757 

Lisbon 1,448 

Merton 1,604 

Oconomowoc  city 2,729 

Oconomowoc  town 1,878 


Excess 


68,559 
.  2,443 


EXHIBIT  R 


AbbkmbtiT  Districts— Statb  of  Wisconsik 
— Appobtionhbnt  of  1892. 

.  Unit  qf  Bepretentatian,  16,868. 

1. 

Kenosha  county 16,581 

Lees 1,287 

2. 

Green  county 22,782 

Excess 6,864 

8. 

La  Fayette  county 20,365 

Excess 8,a97 

4. 

Iowa  county ....22,117 

Excess 6,849 

6. 

Ozaukee  county 14,948 

985 


im 
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6. 

IfaflbiDgton  county 22,751 

Excess 5,888 

7. 

fijchland  county 19,121 

Excess 2,258 

a 

Ternon  county 25,111 

Excess 8,248 

9. 

Honroe  county. 28,211 

Excess ^ 6,848 

10. 

Juneau  county 17,121 

Excess 258 

11. 

-Crawford  county 15,987 

Less 881 

12. 

Oalomet  county 16,689 

Less 229 

18. 

Xewaunee  county 16,158 

Lees 715 

14. 

Door  county 15,682 

Less 1,186 

15. 

Portage  coun^ 24,789 

Excess 7,921 

16. 

"Wood  county 18,127 

Excess 1,259 

17. 

Jackson  county 15,797 

Less 1,071 

18. 

Trempealeau  county 18,920 

Excess 2,052 

19. 

Pierce  county 20,885 

Excess 8,517 

20. 

5t  Croix  county 22.89^ 

Excess 5.529 

21. 

Dunn  county 22,664 

Excess 5,796 

Clark   county 17,708 

Excess.... 840 

28. 

Shawano  county 19,286 

Excess 2,868 

17  Ll  R.  A. 
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Oconto  county , 15,009 

Less 1.859 

25. 

Marinette  county.. ....20,804 

Excess 8,486 

26. 

Barron  county 15,416 

Less 1,452 

27. 

Ashland  county 20,068 

Excess 8,195 

28. 

Langlade  county. 9,465 

Less 7,408 

29. 

Lincoln  county 12,008 

Less 4,860 

8a 

Douglas  county 18,468 

Less 8,400 

81. 

Adams  county 6,889 

Waushara  county 18.507 


Excess 


20,896 
.  8,628 


82. 


Baylleld  county 7,890 

Sawyer  county 1.997 

Washburn  county 2,926 


12,818 
.  4,558 


88. 

Buffalo  county 15,997 

Pepin  county 6,982 


Excess 


22,929 
.  6,061 


84. 


Burnett  county] 4,898 

Polk  county 12,968 


Excess 


17,861 
.     498 


85. 


Florence  county 2,604 

Forest  county 1,012 

Oneida  county 5,010 


8,626 
8,242 


86. 


Green  Lake  county 15,168 

Marquette  county  9,676 


Excess 


24,889 
.  7,971 


I 
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87. 


Price  oouDty 5,888 

Taylor  county 6,781 


11.989 
.  4,879 


8a 

Towns  in  Brown  county: 

Alloaez 888 

Bcllevue  888 

Eaton 1,102 

Howard 1,281 

Humboldt ,...1,068 

Green  Bay 1,008 

Preble 1,160 

Buamlco , 906 

Scott 1,288 

Pittafleld 941 

Green  Bay  city 9,069 

Fort  Howard  city- 
First  ward.  Second  ward,  and  Third 
ward  2,684 


Bzcam 


21,688 
.  4,720 


89. 


Towns  in  Brown  county: 

Asbwaubenon 

De  Pere 

Glenmore 

Lcwrence 

Morrison 

New  Denmark 

Holland 

Bocklaod  

Wriffbtstown 

De  Pere  city 

Foi-t  Howard  city: 

Fourth  ward.  Fifth  ward,  and  Sixth 
ward 


479 

969 
1,441 

949 
1,449 
1,668 
1,949 

800 
2,169 
8.625 


2,170 


16,858 
15 


40. 

Towns  in  Grant  county: 

Cassville 1,455 

Clifton 1,074 

Harrison 1,020 

Hazel  Green  1,649 

Jamestown 961 

Liberty 881 

lima  1,040 

Paris  778 

PlattevUle 8,687 

Potosl   2,110 

Smelser 1,295 

Waterloo 984 


16.784 
84 


41. 

Towns  in  Grant  county: 

Bloomington 1,174 

BeetowD 1,257 

Boscobel 1,692 

Castle  Rock 681 

EUeDborough 814 

Fennimore 1,428 

Glen  Haven 883 

17  L.  R.  A. 


Hickory  GroYe 798 

Lancaster 8,289 

LltUe  Grant 668 

Marlon 578 

Muscoda 1,160 

Mt.  Hope 640 

Mt.  Ida 779 

MiUvUle 197 

Patch  Grove 690 

Waterstown 488 

Woodman 495 

Wyalusing 786 

WingriUe 1,880 


19,867 
.  2,999 


42. 

Milwaukee  dty: 

First  ward 9,841 

Eighteenth  ward 7,928 


Excess. 


17.264 
.     896 


48. 

Milwaukee  city: 

SeTenth  ward 6,645 

Third  ward 6.828 


18.468 
8,400 


44. 

Milwaukee; 
Thirteenth  ward  14.658 

Less .' 2,210 

45. 

Milwaukee  city: 

Fifteenth  ward 9.447 

Sixteenth  ward 6,521 


15,968 
.    900 


46. 

Milwaukee  city: 
Tenth  ward 19,871^ 

Excess 8,011 

47. 

Milwaukee  city : 
Ninth  ward 22.46» 

Excess 5.601 

48. 

Milwaukee  city : 

Second  ward .10,68SS 

Sixth  ward 18,020 


Excess. 


28,705 
6,837 

49. 1 

Milwaukee  city: 

Fourth  ward 10,291 

Fifth  ward 10,108 


20,459 
.  8.501 


18Ml 
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60. 

Hflwaukee  city: 
£ighUi  ward 14,386 

Lws 3,682 

61. 
IGlwaukee  dty: 
EleTenth  ward 18,768 

.       Leas 8,100 

69. 
Hflwaukee  dtj: 
^Twelfth  ward ...11.791 

Leas 6,077 

68. 
Hflwaukee  dty: 
Fourteenth  ward 11,107 

Leas 6,761 

6i. 

Hflwaukee  dty: 
SeYenteentli  ward 6,696 

Towns  in  Hflwaukee  county: 

Lake 4.899 

Oak  Creek 9,087 

Greenfield: 8,109 

Franklin 1,868 


17,740 
.     772 


66. 

Towns  in  Hflwaukee  county: 

Wauwatoaa 10,914 

QranviUe 2,272 

Hflwaukee 6,408 


19.689 
.2,721 


66. 
Badne  dty 21.014 

Exceaa 4,146 

67. 

Towns  in  Bacine  county: 

Burlington 8,140 

Caledonia 2,782 

I>over 924 

Ht.  Pleasant 2,192 

Norway 841 

Raymond 1,784 

Bochester 699 

Waterford 1,661 

Yorkvflle 1,891 


16.264 
.  1,614 


68. 

Towns  in  Walworth  county: 

Whitewater .*. 849 

La  Grange »44 

Troy 972 

East  Troy 1,406 

Bicbmcnd 799 

Sufsar  Creek 1,004 

La  Fayette 988 

Elkhorn 1,657 

Whitewater  dty 4,859 


12,728 
.  4,146 


69. 

Towns  in  Walworth  countv: 

Darien 1 1,484 

Delavan 2,499 

Genera 963 

Lyons ^ 1,828 

Sharon 2,088 

Linn 854 

Walworth 1,872 

Bloomfield 1,197 

Spring  Prairie 1,166 

Lake  Geneva  dty 2,297 


16,187 
.  1.781 


60. 

Towns  in  Jefferson  county: 

Concord 1,881 

Lconia 1,491 

Lake  Hills 8,107 

Hilford 1,439 

Waterloo,  incl  village 1,888 

Watertown 1,691 

Waterloo  vfllajge 

Watertown  city: 

First  ward 2,160 

Second  ward 1,611 

Third  and  Fourth  wards 1,760 

Seventh  ward 986 


16,408 
.     466 


61. 

Towns  in  Jefferson  county: 

Aztalan 1,849 

Cold  Springs 649 

Farmington 1,847 

Hebron 1  060 

Jefferson 4,058 

Koskonong 8,782 

Oakland 1,168 

Palmyra 1,857 

Sullivan 1,828 

Sumner 689 


Excess 


17,127 
.    268 


62. 


Towns  in  Dodge  county; 

Chester 786 

Leroy 1,418 

Lomlra 1.816 

Burnett 1,028 

Williamstown,  incL  Hayville  dty...  2,196 

Theresa 1,761 

Hubbard 2,969 

Trenton .  1,472 

Waupun  city: 
South  ward 1,695 

HayviUedty 


15,081 
.  1,787 


68. 

Towns  in  Dodge  county: 

Fox  Lake 1,616 

Westfotd,  incL  E.  Wd.  Bandolph 1,296 

Calamus 1,068 


17L.RA. 
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Elba Un 

Portland 1.168 

Beaver  Dam 1,841 

Lov^ell 2,492 

Shields 919 

Randolph  city: 
East  ward,  incl.  In  Westford 

BeeseTille  yillase 

Beaver  Dam  city 4,232 


16,249 
.  1.619 


64. 

Towns  in  Dodge  county: 

Glyman 1,298 

Bmmett 1,248 

Herman 1,478 

Hustisford 1,689 

Lebanon.... 1,505 

Rubicon 1,620 

Ashippun ,.. 1,344 

Oak  Grove,  incl.  Juneau 2,876 

Juneau  city,  incl.  in  Oak  Qrove 

Watertown  dty: 

Filth  and  Sixth  wards 2,249 


14.651 
.  2,217 


65. 

Towns  in  Colambia  county: 

Newport 1,448 

ZiewistoQ 936 

Fort  Winnebago 646 

Marcellon 845 

Caledonia 1,886 

Pacific 255 

Dekorra 1,886 

Lowville 788 

Portage  city 6,148 


Less 


12,728 
.  4.140 


66. 


Towns  in  Columbia  county: 

Scott 824 

Raodolpb  974 

Couriiand,  ina  West  waord  Randolph.  1,824 

Springvale 708 

Wyocena 1,808 

West  Point 701 

Lodi 1.875 

Arlington 828 

Leeds 1,171 

Olsego 1,127 

Hampden 861 

Fountain  Prairie 1,815 

Columbus 800 

Bio  village 889 

Randolph  village,  West  ward  .... 

Columbus  city 1,977 


Less 


15,622 
.  1,246 


67. 


Towns  in  Sauk  couoty: 

Delton 829 

Baraboo 1,886 

Fairfield 672 

Greenfield 848 

17  U  R.  A. 


Freedom 1,259 

Honey  Creek 1,024 

Sumpter 761 

Memmac 847 

Troy 911 

Prdaie  du  Sac 1.180 

Sauk  city 876 

Prairie  du  Sac  village • 

Baraboo  city 4,605 


15.298 
.  1,570 


68. 

Towns  in  Sauk  county: 

Dellona 694 

Winfleld 798 

La  Valle 1.867 

WoodUnd 1,222 

Ironton — -  1,455 

Reedsburg 1,112 

Excelsior 1,299 

Washington 1,206 

Westfleld 1,857 

Bear  Creek 888 

Franklin 1,044 

Spring  Green 1,208 

La  VaUe  village 

Reedsburg  city 1,737 


16,277 
.  1,591 


Towns  in  Fond  du  Lac  county: 

Calumet 1,899 

Marsbfield 1.988 

Taycheedah 1,269 

Friendship 858 

Eldorado 1,458 

Rosendaie 1,099 

Alto 1,816 

Metomen 1.^58 

Ripon  and  Ripon  dty 4,543 


Less. 


15,781 
.  1,187 


70. 

Towns  in  Fond  du  Lac  county: 

Lamaratine 1,282 

Fond  du  Lac 1,126 

Fonddu  Lac  city 12.024 


Less. 


14.8K3 
.  2,48a 


71. 

Towns  in  Fond  du  Lac  county: 

Ashford 1,868 

Auburn 1,509 

Byron 1.216 

Eden 1,883 

Empire. 873 

Forest 1,811 

Oaktield 1,824 

Osceola 1,273 

Springvale l,09d 

Waupun. ...... ...... ^^.•••...••.  1.116 

Waupun  city: 
North  ward 1,063 


Less. 


18.975 
.  2,898 


189a. 
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73. 

Towns  in  Manitowoc  county: 

Cato 1.793 

Cent^rviUe 1,874 

Eaton 1.832 

liiberty 1,277 

Meeme 1,484 

Bocklaod 1,267 

Schleswig 2.053 

Manitowoc  Rapids 1,914 

Kossuth 1,978 

Franklin 1,886 

Maple    Grove 1,586 

Newton 1.726 

^eedsville  village 


19.564 
.  2,696 


73. 

Towns  in  Manitowoc  county: 

Manitowoc 1,275 

Two  Rivers 1,108 

Two  Creeks 607 

Michicott 1,417 

Gibson 1,651 

.-    Coopentown 1,629 

Two  Rivers  city 2,870 

Manitowoc  city 7,710 


Excess] 


18,267 
.  1,899 


74, 


Oahkosh  dty: 

First  ward 8,800 

Second  ward 8,591 

Third  ward 3.578 

Fourth  ward 5,812 

Fifth  ward 8,099 


18,875 
.  2,007 


75. 


Oshkosh  city: 
Sixth  ward 


8,961 


Towns  in  Winnebago  county: 

Clayton 1,170 

Menasha 595 

Neenah 538 

Oshkosh 1,489 

Tinland 986 

"Winchester 1,080 

Wolf  River 919 

Neenah  city 5,088 

Menasha  city 4,581 


16,341 
.     527 


76. 

Towns  in  Winnebago  county: 

Algoma ........................     757 

Black  Wolf 837 

Nckimi 1,028 

Omro 2,270 

Poygan 747 

Utica : 981 

Nepeoskun 908 

Rushford  1,608 

Winneconne,  ind.  village 1,781 

Winoeconne  village 

17L.R.A. 


14,881 
1,987 


77. 

Towns  in  Waupaca  county: 

Union  1,158 

Bear  Creek,  ind.  Lebanon 2,068 

Lebanon,  incL  in  Bear  Creek 

Little  Wolf 1.487 

Royalton 1,198 

Mukwa 1,040 

Caledonia,  ind.  Fremont  village  and 

town 1,748 

Fremont..... .... 

Weyauwega,  incl.  village 1,252 

Fremont  village 

Weyauw^  vulage • 

New  London  dty: 

First  ward 515 

Second  ward 838 

Fourth   ward 485 

Fifth  ward 1.     844 


11,628 
.  5,240 


78. 

Towns  in  Waupaca  county: 

Matteson 860 

Larabee,  incL  Clintonville 2,902 

Dupont 1,386 

Helvetia 516 

Saint  Lawrence 999 

Waupaca 964 

Lind 1,016 

Dayion 852 

Farmington.'. 1.087 

Scandinavia 1,142 

Ida 1,815 

Harrison 

Wvoming 

Waupaca  dty 2,127 


Less. 


15,166 
.  1,702 


79. 

Eau  Claire  dty 17,415 

Excess 547 

80. 

Towns  in  Eau  Claire  county: 

Bridge  Creek 1,123 

Brunswick 1,765 

Clear  Creek 621 

Drammen 556 

Faircbild 1.215 

Lincoln.... ....  1,786 

Ludington . 558 

Otter  Creek 688 

Pleasant  VaUey 737 

Seymour 406 

Union 674 

Washington 1,138 

Altoona  city 805 

Augusta  dty 1,187 

18,258 
8,610 
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81. 

Towns  In  Marathon  county: 

Bergen •- 610 

Brighton 686 

Cassel,  incL  In  Marathon 

CleYeland»  incl.  in  Frankfort 

Day  1,265 

Hamburg 698 

Halaey 654 

Holton 760 

Hull 888 

£au  Plaine,  incl.  in  Frankfort...,^... 

Johnson 818 

Mosinee —     686 

Marathon 1,488 

Beitbrock 717 

RibFiilli 672 

Bpencer 1,018 

Stettin 964 

Wien,  incl.  in  Frankfort 

Emmett,  ind.  in  Bergen 

Frankfort 1,284 

McMillan,  incl.  in  Day 

Manville 

Marathon  city,  incL  in  town 


12,589 
.  4,279 


82. 

Towns  in  Marathon  county: 

Berlin 1,088 

Easton 1,620 

Knowlton 1,189 

Kronenwetter 

Korrie,  incl.  in  Eldron 

•  Plover,  incl.  in  Easton 

Pike  Lake,  incl.  in  Kronenwetter.... 

Texas,  incL  in  Harrison 

Wausau,  incL  in  Easton 1 

Maine 1,178 

Weston 1,776 

Eldron 585 

Harrison,  incL  Texas 1,146 

Wausaucity 9.258 


Less. 


17,780 
,     912 


88. 

Sheboygan  city 16,859 

Less 509 

Towns  in  Sheboygan  county: 

Herman 1,998 

Sheboygan  Falls  town 1,677 

Lima 1,921 

Holland 2,874 

Wilson 1,044 

Sheboygan 2,117 

Mosel 868 

Sheboygan  Falls  village 1,118 


Less. 


18.612 
.  8,256 


85. 

Towns  ic  Sheboygan  county: 

Russell 489 

Qreenbush 1,690 

Mitchell 1.012 

Scott 1,418 

17  L.  R.  A. 


Sherman 1,786 

Lyndon 1,697 

Biine 1.612 

Plymouth 1,856 

Plymouth  dty 1,508 


12,518 
.  4,850 


86. 

Towns  in  Waukesha  coun^ 

Brookfleld 1,960 

Menomonee. ...••......• 2,480 

New  Berlin 1,519 

Pewaukee 2,757 

Lisbon 1,448 

Merton 1,604 

Oconomowoc 1,878 

Ooonomowoccity. 2,729 


Less. 


15,866 
.  1,008 


87. 

Towns  in  Waukesha  county: 

Delafleld 1,684 

Eagle 1,020 

Genesee 1,827 

Summit 1,180 

Muskego 1,890 

Yemon 1,277 

Ottawa 880 

Mukwonago 1,217 

Waukesha 7,480 


Excess. 


17,405 
.     687 


88. 

Towns  in  La  Crosse  county: 

Bangor •—..  1,088 

Barre 670 

Greenfield 751 

HamUton 1,942 

Shelby 1,003 

Washington 796 

La  Crosse  city: 

Third  and  Thirteenth  wards 2,780 

Fourth  and  Fourteenth  wards 2,166 

Sixth  and  Sixteenth  wards 1,598 

Seventh  and  Seventeenth  wards 2,516 

Eighth  and  Eighteenth  warda. — ...  8,262 


Excess. 


18,607 
.  1,789 


89. 

Towns  in  La  Crosse  county: 

Bums 1.080 

Campbell 965 

Farmington 1,810 

Holland 1,009 

Onalaska 1.030 

Onalaska  city 1,587 

La  Crosse  city : 

First  and  Eleventh  wards 2,569 

Second  and  Twelfth  wards 2,658 

Fifth  and  Fifteenth  wards 2,649 

Ninth  and  Nineteenth  wards 2.648 

Tenth  and  Twentieth  warda 2,264 


Excess 


20,194 
.  8,226 


18I». 
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Towns  in  Dane  county: 

Blooming  Grove 009 

Fltchburg 058 

Madison 919 

Madison  city 18,426 


16»80S 
.    566 


91. 

Towns  in  Dane  county: 

Albion 1,616 

Bristol 1.129 

Christiana 2,879 

Cottage  Grove 1.805 

Deerfleld 1.578 

Medina 1,898 

Sun  Prairie 912 

York 968 

Bun  Prairie  village 704 


11,874 
.  4,994 


92. 

Towns  in  Dane  county: 

Burke' 1,098 

Windsor 1,829 

Vienna 1,009 

Westport 1,898 

Dane 1,161 

Bpringiaeld 1,111 

Berry 1,008 

Roxbary 1,078 

Mazomanie 1,482 

Black  Earth 742 

Vermont 892 

CrossPlains 1.108 

Mlddleton 1,488 

Blue  Mounds 1,449 

Springdale 1,120 

Verona 1,225 


19,118 
2,250 


98. 

Towns  in  Dane  county: 

Dunkirk 1,406 

Dunn W18 

Pleasant  Springs •  1,501 

Rutland 1,J822 

Oregon 1,436 

Montrose 1,251 

Primrose 889 

Perry 996 

Stougbton  city 2,407 


Less. 


12,284 
.  4,584 


94. 

Towns  in  Outagamie  county: 

Dale 1.207 

Greenville 1.246 

Grand  Chute 1,574 

Center 1,488 

Appleton  city 11,869 


17,884 
548 


95. 

Towns  in  Outagamie  county: 

Black  Creek 1,877 

Bovina 668 

Ellington 1,210 

Hortonia 1,807 

Liberty 492 

Maple  Creek 815 

Osbom 685 

Cicero 952 

Maine 478 

Deer  Creek 982 

Seymour 977 

Kaukauna 1,728 

Freedom 1,602 

Buchanan 1,897 

Seymour  city 788 

Kaukauna  city 4,667 

New  London  city»  Third  ward 868 


Excess 


20,888 
.  8,516 


96. 


Towns  in  Chippewa  oomnty: 

Tilden 1,818 

Wheaton 1,400 

Chippewa  Falls  city 8,770 


11,888 
.  5,485 


97. 

Towns  in  Chippewa  county: 

Anson 683 

Arthur 622 

Auburn 1,584 

Big  Bend 820 

Bloomer 2,851 

Cleveland 895 

Colburn 847 

Eagle  Point 1,282 

Edson 2,164 

Flambeau 289 

LaFayette 1,614 

Lawrence 272 

Sigel 1,58T 


18,760 
.  8,008 


98. 

Towns  in  Rock  county: 

Avon 806 

Beloit 714 

Center 1.078 

Magnolia 1,098 

Newark 1,089 

Plymouth 1,188 

Spring  Valley 1,422 

Turtle 993 

Union 950 

Evansville  village 1,523 

Beloit  city 6,315 


Excess 


17,121 
.      253 


99. 


Towns  in  Rock  county : 

Bradford 849 

Clinton 1,105 


17L.aA. 


158 


WnooirsiK  Bitpbbiob  Cottbt. 


OCT.^ 


Fulton 1.8«8 

MarmoDY 1,088 

Janesvilfe 926 

Jobcstown 1,034 

La  Prairie 882 

Lima 1,109 

Milton 2,800 

Porter 1,285 

Rock 976 

Clinton  village 856 

Edgerton  city 1,595 

15.268 

Less 1,605 

100. 

Janesville  dtj 10,886 

Less 6,082 

Mr,  OeorM  W.  Bird*  for  relator: 

The  court  nas  Jurisdiction  to  pass  upon  the 
constitutionality  of  an  Apportionment  Act 
That  was  fully  and  finally  settled  in  the  former 
case. 

Nor  was  this  court  without  abundant  well- 
considered  authority  and  precedent  for  its  de- 
cision. Courts  of  last  resort  bad  already  taken 
jurisdiction  to  pass  directly  upon  the  validity 
of  Apportionment  Acts  in  the  following  cases: 

BtaU  ▼.  Nemrk,  40  N.  J.  L.  297;  StaU  y. 
CamobeU,  48  Ohio  St.  485;  Btate  v.  Van  Dvyn, 
24  Neb.  586;  Prautyy,  8iaver,  11  Kan.  285; 
State  V.  Pk'aneii,  26  Ean.  784;  People  v.  Cana- 
dav,  78  N.  0. 198,  21  Am.  Rep.  465. 

!Nor  were  precedents  wantmg  wherein  the 
Legislature  itself  had  deemed  the  question  to 
be  a  Judicial  one,  to  be  decided  by  the  courts, 
and  had  submitted  the  constitutionality  of  Ap- 
portionment Acts  to  the  decision  of  the  Judges. 

See  Opinione  of  Jvetieea,  in  8  Me.  477;  18 
Me.  458;  88  Me.  587;  7  Mass.  528;  15  Mass.  587; 
8  Pick.  517;  9  Pick.  812;  5  Pick.  485;  28 Pick. 
547;  6  Cush.  575;  2  Gray,  84;  10  Gray,  618;  14 
Mass.  472. 

Since  the  decision  of  this  court,  the  Supreme 
Court  of  Michigan  in  two  well-considered  cases 
brought  to  test  the  constitutionality  of  Appor- 
tionment Acts  of  that  state,  have  held  the  court 
rightfully  clothed  with  Jurisdiction  to  pass 
upon  the  question. 

Oiddinge  v.  Blacker  (Mich.)  16  L.  R.  A.  402; 
Houghton  County  Supre,  v.  Blacker  (Mich.)  16 
L.  R.  A.  482.  See  also  Kinney  v.  Syracuse,  80 
Barb.  849;  PiBople  v.  Bolihan,  29  Mich.  116; 
Slaueon  v.  Raeine,  18  Wis.  899. 

Upon  the  refusal  of  the  attorney-general  to 
bring  the  action  or  to  allow  it  to  lie  brought  in 
his  name,  it  may  be  maiotained  by  the  state 
upon  the  relation  of  one  having,  as  here,  no 
other  interest  than  that  of  a  citizen  of  the  state, 
and  the  United  States,  and  an  elector  of  Dane 
County,  leave  therefor  having  been  first  had 
and  obtained. 

Where  the  object  of  the  suit  is  a  matter  of 
public  concern  and  the  enforcement  of  a  pub- 
lic, not  a  mere  private,  right,  the  relator  need 
have  no  special  or  personal  interest  in  the  re- 
sult to  enable  the  state  to  maintain  the  action 
on  his  relation.  It  is  sufficient  if  he  be  inter- 
ested only  as  a  citizen  in  having  the  laws  exe- 
cuted ana  the  right  in  question  enforced. 

High,  Eztr.  Legal  Rem.  §  481;  Mechem, 
Pub.  Off.  g  948;   14  Am.  &  Eng.  Eocyclop. 
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Law,  218;  People  t.  Tracy,  1  How.  Pr.  189;. 
People  V.  Seneca  County  Suprs.  18  flow.  Pr. 461; 
People  V.  CoUins,  19  Wend.  56;  State  y.  Ramil- 
ton,  8  Ind.  452:  State  ▼.  Bailey,  7  Iowa,  890; 
State  ▼.  Marehall  County  Judge,  7  Iowa,  186; 
State  V.  Kearney,  25  Neb.  263;  Pike  County  v. 
People,  11  m.  202;  PeopU  v.  Upper  Alston  School: 
Diet.  Board  of  Education,  127  111.  618;  State  v. 
Weld,  89  Minn.  426;  P^sople  v.  Halsey,  87  N.  Y. 
844;  Atty-Oen.  v.  jBiMton,  123  Mass.  460;  Union 
Pao.  B.  Go.  Y.HaU,  91  U.  8. 843,  28  L.  ed.  428; 
Atty-Oen.  ▼.  Chicago  d  191  W.  B.  Co.  95  Wis. 
425;  State  Y.  Doyle,  40  Wis.  175,  22  Am.  Rep. 
692;  JS^te  ▼.  Cunningham,  15  L.  R.  A.  561. 81 
Wis.  440. 

The  rule  is  that  the  action  may  in  any  event 
be  brought  upon  leave  duly  obtained;  by  the 
attorney-general,  if  he  will,  or,  if  he  refuse,  or 
unreasonably  delay,  by  and  upon  the  relation 
of  any  citizen. 

Be  Atty-  Oen.  (Wis.)  Feb.  2, 1892.  See  State 
Y.  Doyle,  supra. 

Where  the  attomey-ffeneral  is  hostile  to  the 
proceeding  or  disposed  to  obstruct  it,  his  acts< 
will  not  be  permitted  to  defeat  the  action. 

Atty-Oen.  v.  Chicago  AN.W.B.  Co.  and  Re 
Atty-Oen.  supra. 

In  the  exercise  of  its  original  Jurisdiction 
conferred  by  the  Constitution  for  prerogative 
purposes,  the  court  is  not  bound  by  any  tech- 
nical rules  of  practice  or  pleading,  either  as  ta 
the  time  or  manner  of  its  exercise. 

Atty-Oen.  y.  Blossom,  1  Wis.  817;  Aity-Oen^ 
Y.  Chicago  dt  N.  W.B.  Co.  supra. 

The  acts  souc^ht  to  be  restrained  are  purely 
ministerial,  ana  therefore  properly  subject  to- 
control  by  injunction. 

Mississippi  v.  Johnson,  71  U.  S.  4  Wall.  475. 
18  L.  ed.487;  Board  of  lAquidation  r.  McComb, 
92  U.  S.  581,  23  L.  ed.  628;  Osbom  y.  Uniteet 
States  Bank,  22  U.  S.  9  Wheat.  788,  6  L.  ed. 
204;  Davis  v.  Cray,  88  U.  8.  16  Wall.  208,  21 
L.  ed.  447;  State  v.  Cunningham,  15  L.  R.A. 
561,  81  Wis.  440. 

Constitutional  provisions  are  mandatory. 
They  are  the  commands  of  the  people  in  their 
sovereigD  capacity  to  the  Legislature,  their 
a^ent  and  representative.  The  agent  cannot 
disobey  them;  if  it  does  its  acts  are  void  and. 
the  court  must  so  adjudge. 

State  V.  Cunningham,  supra;  Cooley,  Const. 
Lim.  78,  79;  Brown  v.  Ooben,  122  Ind.  113;. 
People  V.  Lawrence,  86  Barb.  186,  and  People  v. 
Monroe  County  Suprs,  (N.  Y.)  16L.  R  A.  836. 
Just  decided  in  the  court  of  appeals. 

Mr.  Charles  £•  Estabrook*  also  for  re- 
lator: 

The  rule  requiring  the  subject  to  be  pre- 
sented through  the  attorney-general,  unless- 
that  officer  shall  refuse,  as  he  has  in  this  case, 
is  simply  to  prevent  officious  intermeddling  by 
the  attempted  use  of  this  prerogative  writ^ 
and  not  a  necessary  regulation  or  consequence 
following  from  some  constitutional  or  statu- 
tory provision.  When  the  subject-matter  is 
once  before  the  court  in  due  form,  it  is  imma- 
terial who  the  relator  is.  It  is  the  subject- 
matter  presented,  and  not  the  mode  in  which 
it  is  presented,  which  determines  the  question 
of  the  jurisdiction  of  the  court. 

StaU  V.  Doyle,  40  Wis.  175,  22  Am.  Rep. 
692;  State  v.  Cunningham,  15  L.  R  A.  661,  81i 
Wis.  440-  Qiddinge  v.  Blacker  (Mich.)  16  L.  R. 


1893. 


State,  ex  rel^  Lamb,  y.  Ounkinghah. 


15* 


A.  402.  Spc  WJi^eler  v.  Northern  Colo,  Irriga- 
tion. Co,  9  Colo.  248. 

1'he  appropriate  relief  is  clearly  that  granted 
in  Ibe  case  of  State  v.  Ounningham,  supra. 

The  case  before  the  court  presents  a  positive 
Tiolation  of  positive  public  law  (the  Constitu- 
tion) to  positive  public  injury  (taking  away  the 
right  of  equal  representation),  and  having  ju- 
risdiction of  this  writ,  to  restrain  and  prevent 
such  public  injury,  there  is  no  room  for  dis- 
cretion* The  duty  is  positive,  ex  ddntojui- 
ticim.  This  court  says:  "The  discretion  which 
we  were  urged  to  exercise  would  be  discretion 
to  permit  the  violation  of  the  laws  which  we 
Bit  here  to  enforce.  It  was  said  to  us  by  coun- 
sel, in  a  professional  and  not  offensive  sense, 
that  we  dare  not  issue  these  injunctions.  We 
reply  that,  holding  what  we  have  held,  we 
daro  not  face  the  judgment  of  the  profession 
for  withholding  them.  ,  .  .  We  had  no  part 
in  promoting  these  cases.  We  have  no  volun- 
tary part  in  the  decision  of  them.  We  only 
obey  the  law  as  we  understand  it.  We  cannot 
care  for  consequences.  We  must  do  our  duty, 
he  the  consequences  what  they  may." 

Atty-Gen.  v.  Chicago  db  JV,  W.  R,  Co,  85 
Wis.  425;  State  v.  Doyle,  iupra. 

When  this  court  sits  as  a  court  of  high  judi- 
cature, exercising  the  prerogative  power  with 
which  the  Constitution  has  clothed  it,  with- 
out discretion,  but  bound  to  enforce  the  law 
as  it  understands  it,  to  preserve  the  liberties  of 
the  people,  no  rules  of  procedure,  statute,  or 
otherwise,  can  hamper  or  restrain  the  exercise 
of  its  authority. 

Oiddinge  v.  Blacker,  supra. 

Defendant's  claim  is  that  notwithstanding 
the  fact  that  the  Constitution  vests  this  court 
with  original  jurisdiction  to  issue  writs  of  in> 
junction,  and  other  remedial  and  original 
writs,  such  power  is  given  subject  to  the  su- 
pervisorv  direction  of  the  attomey-gener^,  to 
be  exercised  at  his  good  pleasure. 

The  source  of  tne  power  now  claimed  to 
reside  in  the  attorney-general  is  not  disclosed. 

Heretofore  it  has  been  considered  the  duty 
of  the  attorney-general  "to  appear  for  the  state 
and  to  prosecute  or  defend  all  actions  and  pro- 
ceeding, civil  or. criminal,  in  the  supreme 
court,  m  which  the  state  shall  be  interested  or 
a  party." 

Wis.  Rev.  Stet.  §  158,  subdiv.  1, 1  Sanborn 
&  Berryman,  Anno.  Stat.  p.  107;  State  v.  Ozau- 
kee County  Circuit  Ct.  71  Wis.  595. 

Mr,  Georg^e  G.  Greene,  also  for  relator: 

The  power  vested  in  the  AmericaD  courts  of 
justice,  of  pronouncing  a  statute  to  be  uncon- 
stitutional, forms  one  of  the  most  powerful 
barriers,  which  has  ever  been  devised,  against 
the  tyranny  of  political  assemblies. 

2  De  Tocqueville's  Works,  p.  129. 

'*No  invasions  of  the  Constitution,"  said 
Jefferson,  vindicating  Washington's  veto  of 
the  Federal  Apportionment  of  1790,  "are  so 
fundamentally  dangerous  as  the  tricks  played 
on  their  (legislators)  own  numbers,  apportion- 
ment and  other  circumstances  respecting:  them- 
selves, and  affecting  their  qualifications  to 
legislate  for  the  UDion." 

1  Story,  Const.  §  G85,  note. 

By  preventing  intentional  inequality  of  rep- 
resentation, the  sovereignty  of  the  people  in 
legislation  is  practically  maintained. 

17  L.  R.  A. 


The  care  and  vigor  with  which  it  is  main- 
tained, by  a  similar  provision  in  nearly  every 
American  Constitution,  are  due  to  the  warn- 
ing of  a  great  example.  The  House  of  Com- 
mons was  for  centuries  representative  of  the 
people  in  theory,  but  not  in  fact. 

8  Hallam,  Cfonst.  Hist  p.  48;  De  Lolme, 
En^.  Const,  p.  144;  Encyclopeedia  Britannica, 
article,  Oovernment. 

The  ordinance  declared  that  the  x)€Ople  of 
the  Northwest  Territory  should  **always  be 
entitled  to  the  benefits  of  .  .  .a  proportionate 
representation  of  the  people  in  the  Legisla- 
ture." 

Ord.  1787.  art.  2;  U.  S.  Const,  art,  1,  §  2. 

The  words  of  the  mandate  will  not  bear  a 
construction,  that  gives  the  Legislature  a  dis 
cretion  to  depart  from  the  numerical  measure 
of  representation. 

With  such  an  injunction  in  the  organic  law 
of  every  state,  and  the  Eoglish  fight  for  ita 
principle  going  on  before  us,  it  is  singular  that 
gerrymandering,  so-called,  should  have  been 
checked  so  late 

See  OiddingiY,  Blacker  (Mich.)  16  L.  R.  A« 
402;  State  v.  Ounningham,  15  L.  R.  A.  561, 
81  Wi«.  440. 

Perfect  exactness  in  the  apportionment,  ac- 
cording to  the  number  of  inhabitants,  ia 
neither  required  nor  possible.  But  there 
should  be  as  close  an  approximation  to  exact- 
ness as  possible,  and  this  is  the  utmost  limit 
for  the  exercise  of  legislative  discretion. 

State  V.  Ounningham,  supra;  1  Story,  Const 
g  682,  note. 

As  an  absolute,  exact,  relative  equality  is 
impossible,  the  principle  which  has  ultimately 
prevailed  is  the  principle  of  approximation  bj 
making  the  apportionment  according  to  theur 
numbers,  as  near  as  may  be. 

1  Kent,  Com.  281:  People  v.  Canaday,  78 
N.  C.  198,  21  Am.  Rep.  465;  Opinions  of  Jus^ 
iices,  18  Me.  458;  Giddings  v.  Blacker,  supra. 

Of  the  concurrent  rules  of  apportionment 
that  of  population  is  the  last  that  should  yield 
to  defeat  its  purpose;  for  it  is  the  most  im* 
portant. 

The  rule  ol  ooundary  must  be  enforced,  if 
possible.  It  is  inflexible;  must  be  literally  pur- 
sued, or  not  at  all.  So  of  the  rule  of  contigu- 
ity. That  of  population  is  more  pliant,  and 
may  be  made  to  fit  the  other  rules  without 
foiling  its  aim.  Such  concordant  enforcement 
is  required  by  the  canon  of  interpretation, 
that  "one  part  is  not  allowed  to  defeat  another, 
if  by  any  reasonable  construction  the  two  can 
be  made  to  stand  together." 

Cooley,  Const.  Lim.  72. 

In  matters  of  public  right,  especially  if  the 
fundamental  rights  of  citizenship  are  involved, 
the  relator  in  these  proceedings  "need  not 
show  that  he  has  any  legal  or  special  interest 
in  the  result,  It  being  sufficient  to  show  that  he 
is  a  citizen,  and,  as  such,  interested  in  the  ex- 
ecution of  the  law." 

High,  Extr.  Legal  Rem.  §481;  14  Am.  & 
Eng.  Encyclop.  Law,  218;  Mechem,  Pub.  Off. 
§  948;  Union  Pac,  B.  Co.  v.  Hall,  91  U.  S.  843, 
23  L.  ed.  428;  State  v.  Weld,  89  Minn.  426; 
People  V.  Upper  Alston  School  JDist.  Board  of 
Education,  127  III.  613;  StaU  v.  Bahway,  83 
N.  J.  L.  110;  People  v.  Halsey,  37  N.  Y.  344; 
2  Dill.  Mun.  Corp.  §  695,  noU;  People  y.  Brook- 
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iyn,  77  N.  Y.  608;  8taU  ▼.  Diitriet  Board 
Mod  Di$t.  No,  8,  7  L.  R.  A.  880. 76  Wis.  177; 
WiUard  y.  Comitoek,  68  Wte.  665,  46  Am. 
Rep.  667. 

The  right  of  the  citizen  does  not  depend  on 
the  option  of  the  attorney- general;  and  his 
consent  or  presence  is  not  indispensable. 

PwpU  y.  Collin$,  19  Wend.  66;  AHy-Gen.  y. 
Boston,  128  Mass.  460;  Giddingi  y.  Blacker 
(Mich.)  16  L.  R  A.  403;  Be  AttthOen.  (Wis.) 
Feb.  2,  1892j_filte<<j  y.  Baker,  88  Wis.  81;  StaU 
y.  DoyU,  40  Wis.  186,  22  Am.  Rep.  692. 

Mr,  John  C.  Spooner,  also  for  relator, 

Meeare,  Harrv*  £.  Bri^^  and  WUUajn 
F.  Vilas*  for  defendant: 

A  priyate  citizen  sustains  no 'recognizable 
injury  and  takes  no  right  of  action  b^  reason 
of  any  inyasion  or  infraction  of  the  rights  of 
the  state  or  public  society. 

The  distinction  between  the  rights  of  society, 
in  organized  political  form,  and  the  rights  of 
indi^dual  citizens,  is  as  broad,  comnlete,  and 
well  settled  as  between  the  rights  of  different 
persons. 

The  state  is  not  the  representatiye  of  any 
one,  but  of  all.  Its  officers  must  be  coyemed 
by  the  common  interest  of  all;  and  wnile  their 
performance  of  the  duties  charged  upon  them 
by  the  laws  may  be  enforced,  no  individual  can 
take  the  performance  of  them  upon  himself 
without  lawful  delegation. 

These  principles  are  fundamental,  and  their 
maintenance  is  essential  to  the  peace  aod  order 
of  society. 

They  goyem  peculiarly  the  preyentive  rem- 
edy of  the  writ  of  injunction,  and  are  most 
frequently  applied  in  reference  to  that  com- 
prehensive class  of  cases  growing  out  of  al- 
leged nuisances. 

High,  Ini.  8d  ed.  §  762;  Clark  y.  Chicxji^  A 
N.  W.  B,  Co.  70  Wis.  698;  ZetUl  y.  West  Bend, 
79  Wis.  816;  Carpenter  y.  Mann,  17  Wis.  166; 
BigeUm  y.  Eartford  Bridge  Co.  14  Conn.  665. 
86  Am.  Dec.602;  O'Brien  v.  Norwich  dh  W,  B, 
Co.  17  Conn.  872;  Frink  v.  Lawrence,  20  Conn. 
117,  1  Am.  Rep.  274;  Pa'^ne  y.  McKinley,  54 
Cal.  582;  Jarxfie  v.  Santa  Clara  Valley  B.  Co. 
62  Cal.  488;  San  JoeS  Banch  Co,  y.  Brooke,  74 
Cal.  468;  Hargro  y.  Eodgdon,  89  Cal.  628;2>tfto- 
v>are  dbM.  B,Co.  y.  Stump,  8  Gill  &  J.  479,  29 
Am.  Dec.  561;  SehaU  y.  Nuebaum,  56  Md.  512; 
Bamum  y.  Minnesota  Transfer  B.  Co.  88 
Minn.  865;  South  Carolina  S.  B.  Co.  y.  South 
Carolina  B.  Co.  4  L.  R.  A  209,  80  S.  C.  589; 
Coming  y.  Lotoerre,  6  Johns.  Cb.  489. 2  L.  ed. 
178:  Smith  y.  Loekwood,  18  Barb.  209;  People 
V.  Vanderhilt,  28  N.  Y.  896,  84  Am.  Dec.  851; 
BeefiUl  y.  Carstake,  11  K.  J.  Eq.  500;  Higbee 
y.  Camden  db  A.  B.  Co,  19  N.  J.  Eq.  276;  OU 
tumwa  y.  Chinn,  75  Iowa,  405;  Innis  y.  Cedar 
BapidSy  1.  F,  db  N.  F.  B.  Co,  2  L.  R.  A.  282. 
76  Iowa,  165;  Ingram  y.  Dubuque,  L.  d  M.  B. 
Co.  38  Iowa,  675;  Gamett  y.  Jacksonville,  St. 
A,  db  H.  B.  Co,  20  Fla.  889;  Georgetown  y.  Al- 
exnndHa  Canal  Co,  37  U.  S.  12  Pet.  91,  9  L. 
ed.  1012;  Spencer  v.  London  dt  B,  B,  Co.  8  Sim. 
193;  Croicder  v.  Tinkler,  19  Ves.  Jr.  617;  Need- 
ham  y.  New  York  db  N,  E,  B.  Co.  152  Mass.  61; 
Biddle  y.  Ash,  2  Ashm.  211;  Ware  y.  BegeuU 
Canal  Co,  8  De  Q.  &  J.  212;  Van  Borne  y. 
Newark  Pass,  B,  Co.  48  N.  J.  Eq.  832;  Put- 
nam y.  Valentine,  5  Ohio,  189. 

The  like  rule  extends  to  all  cases  of  the 
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crown  or  goyemment.  "  or  of  those  who  par- 
take of  its  prerogative  (such  as  idiots  and  1u- 
natics^  or  whose  rights  are  under  its  particular 
protection  (such  as  the  objects  of  a  public 
charity)." 

Story.  Eq.  PI.  §  8;  BuH>ank  y.  Burbank.  9 
L.  R  A.  748,  162  Mass.  254;  Strickland  y. 
Weldon,  L.  R.  28  Ch.  Div.  426. 

But,  especially  as  relates  to  political  subjects, 
this  principle  has  been  applied  with  undeviat- 
ing  certainty. 

Judd  y.  Fox  Lake,  28  Wis.  687;  Doolittle  T. 
Broome  County  Suprs,  18  N.  T.  155;  Spar- 
hawk  y.  Union  Pass.  B.  Oo.  64  Pa.  401;  DarU 
y.  New  York,  2  Duer,  668,  on  appeal,  14  N.  T. 
606,  67  Am.  Dec.  186;  Hale  y.  Cuskman,  6 
Met.  425;  GUbs  y.  Greene,  64  Miss.  598;  Com. 
y.  BurrM,  7  Pa.  84;  Newark  Aoueduct  Board 
y.  Passaic,  18  N.  J.  L.  J.  288;  Jones  y.  Black, 
48  Ala.  640;  Seager  y.  Kankakee  County,  103 
111.  669. 

The  same  principles  and  authorities  equally 
deny  to  a  private  person,  in  no  wise  specially 
interested,  any  right  to  sue  for  the  writ  of  in- 
junction in  me  name  of  the  state,  as  in  his 
own. 

The  Jurisdiction^of  this  court  to  issue  the 
writ  of  injunction  was  given  by  the  Constitu- 
tion when  the  tribunals  of  law  were  distinct 
from  those  of  equity,  and  the  measure  of  the 
grant  unquestionably  is  to  be  found  in  the  law 
of  the  court  of  chancery. 

AttyGen.  y.  Chicago  db  N.  W.  R  Co.  dS 
Wis.  425. 

Nothing  can  be  more  certain  than  that  by 
the  law  and  practice  of  the  court  of  chancery 
any  suit  going  wholly  upon  the  public  right 
must  be  prosecuted  by  the  attorney-general. 

Story,  Eq.  PI.  §8;  Cooper.  Eg.  PI.  p.  10; 
Atty-Gen,  v.  Parker,  126  Mass.  221;  Atti-Gen, 
y.  mart  Boom,  Co.  84  Mich.  462;  Atty-Gen,  y. 
Bastlndia  Go.  11  Sim.  880;  1  Dan.  Ch.  Pr.  & 
PI.  7;  Burbank  y.  Burbank  and  Strickland  y. 
Weldon,  supra;  State  y.  Ounnifigham,  16  L. 
R.  A.  661,  81  Wis.  440. 

The  writ  of  mandamus  did  not  issue  from 
chancery,  nor  in  the  exercise  of  the  ordinary 
Jurisdiction  between  suitors. 

An  examination  of  the  English  cases  shows 
that  the  court  of  kin^s  bench  always,  so  far  as 
known,  entertained  the  application  for  a  man- 
damus of  any  person  to  compel  a  public  officer, 
public  body,  or  corporate  creature  to  perform 
a  duty  enjoined  by  the  law,  notwithstanding 
the  petitioner's  injury  was  not  peculiar,  or 
different  from  that  suffered  by  others. 

Tapping,  Mandamus,  pp.  4,  5.  See  also 
HaU  y.  Union  Pae,  B,  Co,  3  Dill.  521;  KingY. 
Dean  Comrs.  2  Maule  &  S.  82;  King  v.  Seiern 
db  W,  B.  Co,  2  Bam.  &  Aid.  646;  King  y. 
Bristol  Dock  Co.  1  Barn.  &  C.  181:  Clarke  y. 
Leicestershire  db  N.  Canal  Co,  6  Q.  B.  898; 
Queen  v.  FaU,  1  Q.  B.  636;  Union  Pac  B.  Co. 
V.  RaU,  91  U.  S.  856,  28  L.  ed.  432. 

There  should  be  no  confusion  of  the  practice 
in  the  common-law  courts  in  relation  to  man- 
damus, with  the  practice  of  the  courts  of  equity 
in  reference  to  the  writ  of  injunction. 

The  function  of  the  attorney-general  to  in- 
stitute and  conduct  suits  and  prosecutions  pub* 
lid  juris  is  conferred  upon  him  as  other  public 
duties  are  imposed  upon  other  administratiye 
officers,  and  cannot  rightfully  be  withdrawn 
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from  him  and  conferred  upon  a  private 
suitor. 

No  case  resting  on  the  pabllc  right  can  be 
entertained  without  his  presence;  none  will  be 
instituted  in  behalf  of  the  state  but  by  him,  or 
under  his  direction.  And  that  leaves  the 
question  of  instituting  a  public  suit  entirely  to 
bim;  a  discretion  which  tne  court  of  chancery 
recognized  and  did  not  force. 

See  Barnes  v.  Baker,  AmbL  158;  PitU  v. 
Bnowden,  8  Atk.  760. 

Can  there  be  doubt  that  this  court  would  re- 
fuse an  application  for  a  mandamus  to  compel 
him  (not  naving  been  required  thereto  in  any 
of  the  special  instances)  to  brine  an  action 
which  he  declared  it  against  his  judgment  to 
institute. 

Mechem,  Pub.  Off.  §961;  People  v.  Fairchild, 
«7  N.  Y.  834;  People  v.  Aity-Qen.  22  Barb. 
114;  People  V.  Atty-Gen,  41  Mich.  728;  Coon  v. 
Atty-Qen.  42  Mich.  65;  High,  £ztr.  Legal 
Bern,  g  45. 

Another  reason  why  the  relator's  proceeding 
should  be  dismissed  is  because  it  is  upon  its 
face  in  every  aspect  a  political  action,  designed 
only  to  invite  the  intervention  of  the  court  to 
effect  a  political  object,  not  to  protect  the  re- 
lator from  any  threatened  invasion  of  anv  right 
which  the  Judicial  tribunals  were  eBtablished 
to  ffuard. 

Judd  Y.  Fbx  Lake,  28  Wis.  587;  Georgia  v. 
Stanton,  78  U.  8.  6  Wall.  50,  18  L.  ed.  721; 
Marbury  v.  Madison,  6  U.  8.  1  Cranch,  149, 2 
L.  ed.  64;  Jones  v.  Black,  48  Ala.  540;  GibbsY. 
Green,  54  Miss.  598;  Com,  v.  BurreU,  7  Pa. 
B4;  People  v.  GaleOmrg,  48  111.  485;  Walton  v. 
Dealing,  61  111.  201;  Bar^  v.  People,  62  111. 
306;  Biekey  v.  Beed,  78  DL  261;  Harris  v. 
Sehryoek,  82  111.  1 19. 

This  suit  seeks  only  to  interrupt  a  pending 
election. 

Equity  will  not  by  injunction  thus  interfere 
with  election. 

Jones  V.  EUuk,  Harris  v.  Sehryoek,  BiekyY, 
Beed  and  WcUion  y.  Beveling,  supra. 

The  advantage  of  the  conduct  of  public 
causes  bv  a  public  officer  who  may  be  expected 
to  consider  the  public  interests  only  ana  yield 
nothing  to  the  excessive  zeal  or  partisanship 
of  private  interests  hss  often  been  insisted  upon 
by  courts. 

Com,  V.  BurreU,  smnxt;  Bush  v.  Cavenaugh, 
«  Pa.  189. 

Cassoday*  J.,  delivered  the  opinion  of  the 
court: 

Counsel  for  the  defendant  challenge  the  Ju- 
risdiction of  this  court  in  this  cause,  and  sup- 
port such  contention  with  much  learning  and 
ability.  The  question  of  the  original  junsdio- 
tion  or  power  of  this  court  under  section  8, 
art.  7,  of  the  Constitution,  "to  issue  writs  of 
habeas  corpus,  mandamus,  injunction,  quo 
warranto,  certiorari,  and  other  original  and 
remedial  writs,  and  to  hear  and  determine  the 
same,"  has  frequently  been  considered  by  this 
court.  Atty-Gen.  v.  Blossom,  1  Wis.  817; 
Atty-Gen.  v.  Barstow,  4  Wis.  567;  StaU  v. 
Memnare,  14  Wis.  115;  Cooper  v.  Mineral 
Print,  84  Wis.  181;  Atty-Gen.  v.  Chicago  dbX 
W,  R.  Co.  85  Wis.  425;  Atty-Gen.  v.  Bau 
Claire,  87  Wis.  400;  State  v.  Baker,  88  Wis. 
72:  i^tofo  v.  Juneau  Co.  Suprs.  Id.  554;  State 

17  L.  R.  A.  11 


V.  Boyle,  40  Wis.  175,  22  Am.  Rep.  692;  Pett- 
tion  ofSemler,  41  Wis.  522;  Be  Pierce,  44  Wis. 
411;  State  v.  8t.  Croix  Boom  Corp.  60  Wis.  565; 
State  V.  Cunningham,  81  Wis.  440,  15  L.  R  A. 
561;  StaU  v.  Cunningham  (Wis.)  51  N.  W. 
Rep.  1188.  Most,  if  not  all,  of.  these  cases 
were  argued  with  great  learning  and  ability, 
and  then  carefully  considered  by  the  persons 
constituting  the  court  at  the  times  they,  were 
respectively  submitted;  and  hence  must  be  re- 
garded not  onlv  as  highly  persuasive,  but  as 
absolutely  binding  upon  us  as  authority. 

Conscious  of  the  importance  of  the  case  at 
bar,  we  have  diligently  sought  the  guidance 
of  the  recorded  opinions  of  the  court  in  the 
cases  cited,  so  far  as  applicable,  in  coming  to 
the  conclusions  reached,  and  none  more  so 
than  the  utterances  of  the  late  learned  and  able 
Chief  Justice  Ryan.  Among  the  propositions 
so  firmly  established  as  to  require  no  further 
exposition  from  this  court  are  those  to  the  ef- 
fect that  the  constitutional  clau  '  quoted  "was 
designed  to  give  this  court  original  Jurisdiction 
of  ail  Judicial  questions  affecting  the  sover- 
eignty of  the  state,  its  franchises  and  preroga* 
tives,  or  the  liberties  of  ilB  people;"  that  such 
prerogative  writs,  including  injunction,  as  a 
quasi  prerogative  writ,  can  properly  issue  only 
at  the  suit  of  the  state,  or  the  attorney-general 
in  the  right  of  the  state;  that  'in  matters 
strictly  publid  juris,  in  which  no  one  citizen 
has  any  right  or  interest  other  than  that  which 
is  common  to  citizens  in  general,  a  peiitioo  by 
a  private  person  for  leave  to  commence  an  ac- 
tion in  thiis  court  in  the  name  of  the  state  can- 
not properly  be  considered  until  the  attorney- 
general  has  been  requested  to  move  in  the  mat- 
ter, and  has  refused  or  unreasonably  delayed 
to  do  so;"  that  in  all  cases  in  which  an  exer- 
cise of  such  original  Jurisdiction  is  sought, 
whether  by  such  private  citizen  or  the  attorney- 
general,  leave  must  first  be  obtained  from  this 
court  upon  a  prima  facie  showing  that  the  case 
is  one  calling  for  the  exercise  of  such  Jurisdic- 
tion; that  the  official  acts  of  the  secretary  of 
state  in  issuing  or  publishing  notices  of  an 
election  of  members  of  the  Legislature  under 
an  Apportionment  Act,  alleged  to  be  invalid, 
are  purely  ministerial;  and  hence,  in  the  exer- 
cise of  such  original  Jurisdiction,  this  court 
may  control  the  same  either  by  mandamus  or 
injunction,  as  the  exigencies  of  the  case  may 
require.  We  do  not  understand  counsel  for 
the  defendant  to  question  the  correctness  of 
the  decision  in  State  v.  Cunningham,  81  Wis. 
440,  15  L.  R.  A.  561,  and  hence  it  is,  in  effect, 
conceded  that  the  court  has  Jurisdiction  of  the 
subject-matter  of  the  case  at  bar. 

The  precise  objection  to  the  jurisdiction  here 
presented  is  that  its  exercise  has  not  been  in- 
voked by  the  attorney-general,  and  hence  that 
the  court  is  powerless  to  consider  the  case  at 
all  without  his  consent  and  co-operation.  In 
StaU  V.  Baker,  88  Wis.  80.  81,  Ryan.  Ch.  J,, 
said:  "The  Jurisdiction  conferred  on  this 
court  by  the  Constitution  is  of  informations  in 
the  nature  of  quo  warranto,  as  substituted  in 
modem  times  for  the  use  of  the  ancient  writ 
itself,  and  as  used  when  the  Constitution  wai 
framed.  This  was  a  prerogative  proceeding 
quasi  criminal  and  quasi  cinl  in  its  character, 
according  to  its  use,  but  always  classed  with 
criminal  Informations.    .    •    •    The  mode  ol 
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proceeding  under  this  Jurisdiction  might  be 
regulated  by  statute,  but  the  lurisdiction  itself 
could  not  be  defeated  or  abridged.  .  .  . 
It  was  undoubtedly  competent  for  the  Legis- 
lature to  give  a  quasi  civil  proceeding  in  such 
cases,  but  not  to  abolish  the  quasi  criminal  Ju- 
risdiction vested  in  the  court  by  the  Constitu- 
tion. This  appears  to  us  to  be  a  matter  of 
substance,  not  of  form."  He  then  referred  to 
the  statute  expressly  organizing  such  quo  war- 
ranto ''by  a  private  person"  in  the  name  of  the 
state, when  the  attorney-general  refuses  to  act, 
and  said :  ' ' Before  such  statute,  the  courts  of  the 
state  might,  perhaps,  in  proper  cases,  have  au- 
thorized proceedings  in  the  name  of  the  attor- 
ney-general, if  that  officer  wrongfully  refused 
to  act,  and  it  was  necessary  to  proceed  in  his 
name."  That  action  was  commenced  by  a 
private  relator  on  his  own  complaint;  but  the 
court  having  become,  as  stated  in  the  opinion, 
"embarrassed  by  the  form  of  the  proceedings," 
the  same  were,  on  the  suggestion  of  the  court, 
amended  by  the  attorney-general  signing  the 
summons  and  information  nunc  pro  tune. 
Thus  it  is  apparent  that  the  court  regarded  the 
want  of  the  attomey-generars  signature  as  a 
mere  defect  of  form,  and  not  oif  substance. 
The  learned  counsel  for  the  defendant  character- 
izes the  last  quotation  as  a  mere  obiterdictum, 
and  it  may  have  been  subject  to  such  criticism 
at  the  time  it  was  said.  However  that  may  be, 
the  proposition  received  an  authoritative  sanc- 
tion from  the  same  learned  chief  Justice,  speak- 
tog  for  the  whole  court,  in  State  y.  JJioyle,  40 
Wis.  185,  22  Am.  Rep.  692  ei  eeq.  That  was 
an  application  made  by  Drake  as  relator  by  his 
own  complaint  and  by  his  own  attorney  in  the 
name  of  the  state,  for  a  mandamus  to  com- 
pel the  secretary  of  state  to  revoke  and  cancel 
a  license  to  an  insurance  company,  and  the  at- 
torney-general api)eared  as  counsel  for  and  de- 
fended the  secretary.  Chief  Justice  Ryan, 
speaking  for  the  whole  court,  there  said:  "It 
was  stated  by  the  attorney-general  that  the 
suit  of  the  relator  against  the  insurance  com- 
pany had  been  settled;  that  the  relator  has  no 
further  interest  in  the  question,  and  there- 
fore no  further  right  to  the  writ.  The  fact 
does  not  appear  of  record,  but  it  is  imma- 
terial. So  far  as  the  private  right  of  the  rela- 
tor is  concerned,  it  is  now  well  settled  that  this 
court  could  not  assume  original  jurisdiction  to 
enforce  it."  Then,  ]>artly  quoting  from  his 
former  opinions,  he  said:  "But  in  a  govern- 
ment like  ours  public  rights  of  the  state  and 
private  rights  of  citizens  often  meet,  and  ma^ 
well  be  involved  in  a  single  litigation.  So  it 
may  be  in  the  exercise  of  the  original  juris- 
diction of  the  court.  The  prerogative  writs 
can  issue  only  at  the  suit  of  the  state,  or  the 
attorney-general  in  the  right  of  the  state. 
They  may  go  on  the  relation  of  a  private  per- 
son, and  may  involve  private  right.  And  the 
question  before  us  is  not  upon  the  private  right 
of  the  relator,  and  is  independent  of  the  acci- 
dent that  there  is  a  relator  in  the  case.  The 
question  on  which  the  exercise  of  Jurisdiction 
here  must  turn  is  whether  the  subject-matter 
of  the  writ  is  one  *quod  ad  sanctum  reipuhliem 
pertinet;'  one  affecting  the  sovereignty  of  the 
state,  its  franchises  or  prerogatives.  Xnd  on 
this  ouejttion  there  appears  to  us  to  be  no  room 
for  doubt.    .    .    .     Whether  the  respondent 

17  L.  R  A. 


be  right  or  wrong  in  his  view  (and  that  is  for 
this  court,  and  not  for  him.  to  determine),  it  is 
very  certain  that  it  concerns  the  slate  at  large 
that  one  of  its  principal  officers  executes  his 
office  in  positive  and  deliberate  disregard  of  a 
public  statute  defining  its  duties.  Such  a  case, 
when  presented,  is  one  eminently  calling  for 
the  exercise  of  our  original  Jurisdiction;  one, 
with  or  without  a  relator,  eminently  fit  to  be 
presented  to  the  court  for  adjudication.  The 
writ  of  mandamus,  in  such  a  case,  eminently 
serves  its  function  as  a  prerogative  writ."  In 
Merrill  on  Mandamus  (just  published),  the  con- 
fiicting  decisions  upon  the  question  whether  a 
public  right  can  be  enforced  by  a  private  party 
as  relator  are  considered,  and  it  b  there  said 
that  "the  rule  refusing  the  privilege  to  private 
parlies  of  obtaining  a  mandamus  to  enforce 
public  duties  is  one  of  discretion,  and  not  of 
law;  and  the  court  will  ignore  it  when  the  at- 
torney-general refuses  to  appear  to  complain  of 
alleged  omissions  of  duty  by  public  officers.' 
Id.  ^  229.  It  is  there  further  said  that  "the 
great  weight  of  American  authority  is  to  the 
effect  that,  where  the  relief  sought  is  a  public 
matter,  or  a  matter  of  public  riitht,  the  people 
at  large  are  the  real  party,  and  any  citizen  is 
entitl^  to  the  writ  of  mandamus  to  enforce 
the  performance  of  such  public  duty."  Id. 
§  230,  citing  numerous  cases.  That  such  is  the 
settled  rule  in  this  state  is  manifest  from  the 
quotations  made  from  the  opinion  of  Ryan^ 
Uh,  J.,  in  State  v.  Doyle,  supra. 

The  learned  counsel  for  the  defendant  con- 
cede  "that  the  court  of  king's  bench  alwa^s^ 
so  far  as  known,  entertained  the  upplicatiou 
for  a  mandamus  of  any  person  to  compel  a 
public  officer,  public  body,  or' corporate  creat- 
ure to  perform  a  duty  enjoined  by  the  law, 
notwithstanding  the  petitioner's  injury  was  not 
peculiar  or  different  from  thai  suffer»l  by  oth* 
ers;"  but  he  insists  with  much  elaboration  that 
such  supervisoiy  control  is  "enforced  upon 
different  principles  from  those  maintained  by 
the  court  of  equity  in  granting  preventive  re- 
lief  for  the  protection  of  the  rights  of  its  suit- 
ors."   It  is  true,  as  argued,  that  the  writ  of 
injunction  issues  upon  the  determination  of 
the  controversy  to  enforce  the  decree  entered 
therein,  and  hence  is  generally  regarded  as- 
merely  remedial  in  its  nature:  whereas  a  man- 
damus issues  at  the  commencement  of  the 
action,  and  is  to  enforce  a  strictly  legal  rights 
This  difference  confronted  the  court  in  the 
cases  against  the  railroads,  and  was  elaborately 
considered  in  the  opinion  of  the  court  by  Ghi^ 
Justice  Ryan,  85  Wis.  512, 523.     Among  other 
things,  he  there  said:     "This  original  jurisdic- 
tion is  conferred  and  limited  by  the  power  'to 
issue  writs  of  habeas  corpus,  mandamus,  in- 
junction, quo  warranto,  certiorari,  and  other 
original  and  remedial  writs,  and  to  hear  and 
determine  the  same.'    Section  8,  art.  7,  Const. 
.    .    .    The  court  has  many  times  exercised 
origioal  jurisdiction  in  cases  of  habeas  corpus, 
mandamus,  quo  warranto,  and  certiorari.   This 
is  the  first  time  it  has  been  called  upon   to 
assert   original    jurisdiction    of  injunction." 
Then,  after  pointing  out  the  distinction  men- 
tioned, and  the  inaccuracy  in  the  language  of 
certain  former  opinions  of  this  court  by  fail- 
ing to  observe  it,  he  said  :    "All  the  other 
writs  of   the  group  are  common-law  writs. 
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The  writ  of  fnjunction,  when  the  CoDStitu- 
tioD  WR8  adopted,  was  exclusively  an   equit- 
able writ,  used  only  by  conrrs  ot  chancery. 
As  such  it  was  giveo  to  tbis  court,  implying 
and  carry  in  e  with  it  equitable  jurisdiction  to 
employ  it.    It  is  therefore  plain  that  the  origi- 
nal jurisdiction  of  tbis  court  is  both  legal  and 
equitable,  within  certain  limits;  legal,  lor  the 
use  of  the  common-law  writs;  equitable,  for 
the  use  of  the  chancery  writ.    The  use  of  the 
former  must  be  accord mg  to  the  course  of  com- 
mon-law courts:  the  use  of  the  latter  accord- 
ing to  the  course  of  courts  of  equity;  in  each 
case  subject  to  statutory  modifications  of  the 
practice,  which  do  not  impair  the  jurisdiction 
granted.     The  common-law  writs,  as  already 
obseived,  imply  and  define  the  jurisdiction  ap- 
pui  tenant  to  them,  as  jurisdictional  writs.    It 
18   otherwise  with    the  writ  of   injunction. 
Equity  has  no  jurisdictional  writs.    By  the 
course  of  courts  of  equity  the  jurisdiction 
must  precede  the  writ;  and,  although  the  writ 
is  the  end  of  the  equitable  jurisdiction  implied, 
the  scope  of  the  jurisdiction  must  be  sought 
mainly  outside  of  the  writ  itself.    It  can  issue 
only  after  bill  or  information  filed.    And  the 
question  still  remains.  What  is  the  original 
eqnitiible  jurisdiction  conferred  on  the  court 
of  bills  or  informations  dependent  on  the  use 
of  the  writ?    The  grant  of  original  jurisdic- 
tion is  one  entire  tning,  given  in  one  general 
policy,  for  one  general  purpose,  though  it  may 
haye  many  objects  and  many  modes  of  execu- 
tion.    So  It  is  of  the  appellate  power.    So  it  is 
of   the   superintending   control.    There   are 
three  independent  and  distinct  grants  of  juris- 
diction, each  compact  and  congruous  in  itself, 
each  a  uniform  group  of  analogous  remedies, 
though  to  be  exercised  in  several  ways,  by  sev- 
eral writs,  in  legal  and  equitable  proceedings, 
OD  many  objects,  in  great  variety  of  detail. 
The  Constitution  wisely,  almost  necessarily, 
stopped  with  the  general  grants  of  jurisdiction, 
carefully  distinguished,  and  left  details  to  prac- 
tice and  experience.'*    Then,  after  indicating 
that  the  primarv  and  controlling  object  of  the 
f  ramers  of  the  Constitution  in  giving  this  court 
''orif^inal  jurisdiction  over  ereat  public  inter- 
ests" was  **for  greater  security,"  and  "for  the 
better  and  prompter  and  more  anthoritative 
protection  of  public  Interests,"  he  said:  "And, 
plainly  recognizing  the  intention  of  the  Con- 
stitution to  vest  in  Uiis  court  one  jurisdiction  by 
several  writs,  to  be  put  to  several  uses  for  one 
consistent,  congruous,    harmonious  purpose, 
we  must  look  at  the  writ  of  injunction  in  the 
li/;bt  of  that  purpose,  and  seek  its  use  in  the 
kindred  uses  of  the  other  writs  associated  with 
it.     Naacitur  a  BoeiU  is  an  old  and  safe  rule  of 
construction.   .    .    •    peculir  fly  applicable  to 
this  consideration.     .    .     .    Here  are  several 
writs   of    defined   and    certain    application 
classed  with  one  of  vague  import.     We  are 
to  be  guided  in  the  applicatlob  of  the  uncer- 
tain  by  its  certain  associates.    The  joinder 
of  the  doubtful  writ  with  the  defined  writs 
operates  to  interpret  and  restrict  its  use,  so  as 
to  be  accepted  in  the  sense  of  its  associates,  so 
that  it  and  they  may  harmonize  in  their  use 
for  the  common  purpose  for  which  it  is  mani- 
fest that  they  were  all  given.    And  thus,  in 
this  use  and  for  this  purpose,  the  Constitution 
pat0  the  writ  of  iojonctlon  to  prerogative  uses, 
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and  makes  ft  a  ci^uasl  prerogative  writ."  He 
then  contrasted  lojuoction  and  mandamus, 
and  said:  "The  latter  commands,  !he  former 
forbids.  Where  there  is  nou feasance,  man- 
damus compels  duty.  Where  there  is  mal- 
feasance, injunction  restrains  wrong.  And  so 
near  are  the  objects  of  the  two  writs  that  there 
is  sometimes  doubt  which  is  the  proper  one. 
Injunction  is  frequently  mandatory,  and  man- 
damus sometimes  operates  restraint.  .  .  . 
And  it  is  veiy  safe  to  assume  that  the  Consti- 
tution gives  injunction  to  restrain  excess  in 
the  same  class  of  cases  as  it  gives  mandamus 
to  supply  defect;  the  use  of  the  one  writ  or  the 
other  m  each  case  turning  solely  on  the  acci- 
dent of  overaction  or  shortcoming  of  the  de- 
fendant. And  it  may  be  that  where  defect 
and  excess  meet  in  a  single  case,  the  court 
might  meet  both,  in  its  discretion,  by  one  of 
the  writs,  without  being  driven  to  send  out 
both,  tied  together  with  red  tape,  for  a  single 
purpose.  .  .  .  The  prerogative  writs  prop- 
er can  issue  only  at  the  suit  of  the  state,  or  the 
attorney-general  in  the  right  of  the  state;  and 
so  it  must  be  with  the  writ  of  injunction,  in 
its  use  as  a  quasi  prerogative  writ.  Ail  may 
go  on  the  relation  of  a  private  person,  and 
may  involve  private  right."  The  "one  entire 
thing" — the  "one  general  jwlic^'— the  "one 
general  purpose"  to  be  accomplished  through 
the  "one  jurisdiction"  by  the  five  several  wnts 
grouped  together  in  one  clause  of  the  Consti- 
tution, as  mentioned  by  the  learned  chief  jus- 
tice, manifestljT  hfts  reference  to  "judicial 
questions  affecting  the  sovereignty  of  the  state, 
its  franchises  and  prerogatives,  or  the  liberty 
of  its  people;"  for  it  is  only  of  such  as  therein 
indicated  that  this  court  takes  original  juris* 
diction  at  all.  The  irresistible  logic  of  the 
opinion  as  to  the  effect  that  the  power  to  thus 
issue  the  five  writs,  thus  grouped  together,  for 
the  one  purpose  named,  was  b^  the  clause  of 
the  Constitution  quoted  vested  in  this  court  ab- 
solutely and  unconditionally,  and  is  in  no  way 
dependent  upon  the  volition  of  the  attorney- 
general  or  any  other  official.  This  is  confirmed 
by  what  he  said  in  State  v.  Baker^  quoted 
above,  to  the  effect  that,  while  the  Legislature 
might  regulate  the  mode  of  procedure  in  such 
cases,  they  could  not  defeat  nor  abrid^^e  the  ju- 
risdiction itself;  that  the  appearance  in  the 
case  by  the  attorney- general,  or  his  consent, 
was  a  mere  matter  of  form,  and  not  of  sub- 
stance, and  hence  could  be  supplied  upon  the 
hearing  nunc  pro  tunc.  Indeed,  it  would  be  a 
solecism  to  hold,  as  this  court  frequently  has 
held  in  several  of  the  cases  cited,  to  the  effect 
that  the  attorney-general  has  no  right  or  power 
to  commence  such  an  action,  much  less  to  pros- 
ecute it,  without  first  obtaining  leave  from  this 
court,  and  then  hold  that  this  court  has  no  pow- 
er to  take  jurisdiction  in  any  such  case  without 
first  obtaining  the  permission  of  the  attorney- 
general.  This  court  cannot  play  fast  and  loose 
with  the  subject  of  jurisdiction.  It  either  has 
it  absolutely  whenever  a  proper  cause  is  pre- 
sented, or  else  it  has  not  got  it  at  all.  If  it  has 
jurisdiction  in  such  a  cause,  it  is  because  it  has 
t)een  conferred  on  the  court  by  the  people  in 
their  sovereign  capacity,  in  the  clause  of  the 
organic  law  quoted.  If  such  jurisdiction 
is  thereby  vested  in  the  court, — as  must 
be  conceded  by  all,— then  it  would  seem  to 
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be  idle  to  deny  the  luriadictioii  in  such  ac- 
tion merely  because  tiie  attorney-fl;eDeral  has 
ref ased  to  oo-operate  or  consent.  In  line  with 
the  opinions  of  GhUf  JuiUce  Ryan  mentioned, 
Mr,  Jiiitice  Pinney,  in  the  recent  apportion- 
ment case,  among  other  things,  said:  "It 
would  be  unprofitable  to  cite  the  numerous 
instances  of  the  exercise  of  the  original  juris- 
diction of  the  court  in  the  cases  against  differ- 
ent administratiye  officers  of  the  state  and 
county,  and  other  officers,  relating  to  the  per- 
formance of  their  merely  ministerial  duties. 
The  cases  cited  are  of  both  classes — of  manda> 
mus,  to  compel  action,  and  of  injunction  to 
restrain  it  ...  It  has  not  been  contended, 
nor  can  it  be  maintained,  that  either  of  these 
writs  can  go  to  control  or  restrain  any  public 
officer  in  the  exercise  of  a  political  or  dis- 
cretionary power."  81  Wis.  498, 15  L.  R.  A. 
571.  "Inasmuch  as  the  use  of  the  writ  of 
injunction  in  the  exercise  of  the  original  juris- 
diction of  this  court  is  correlative  with  the 
writ  of  mandamus,  the  former  issuing  to  re- 
strain where  the  latter  compels  action,  it  is 
plain  that  this  case,  as  aeainst  the  respondent, 
IS  a  proper  one  for  an  Injunction  to  restrain 
unauthorized  action  by  him  in  a  matter  where 
bis  duties  are  clearly  ministerial,  and  affect  the 
sovereignty,  rights  and  franchises  of  the  state, 
and  the  liberties  of  the  people."  81  Wis.  604, 
15  L.  R.  A.  574. 

In  Colorado,  under  a  similar  constitutional 
provision  to  ours,  and  in  a  mandamus  case, 
where  the  court  approvingly  cites  several  cases 
from  this  court,  it  is  said:  ''Cases  of  which 
this  court  should  take  original  cognizance, 
directly  involving,  as  in  general  they  must, 
questions  of  public  right,  should  be  brought  in 
the  name  of  the  people.  The  state  or  the  pub- 
lic being  the  mun  jNirty  in  interest,  although 
individual  advantage  may  be  gained,  the  per- 
son instituting  the  proceeding  should  appear  as 
relator.  It  is  also  eminently  fitting  that  such 
causes  be  inaugurated  before  this  court  by  the 
attorney-general,  or  with  his  consent,  or  at 
least  that  the  refusal  of  that  officer  to  act  be 
shown.  But  we  do  not  declare  such  consent 
or  refusal  absolutely  necessary.  If  the  main 
object  of  the  proceedings  is  to  vindicate  a  pub- 
lic right,  to  protect  the  interest  of  the  state  in 
its  sovereign  character,  to  prevent  the  illegal 
use  of  a  public  franchise  as  against  the  people 
generally,  or  a  considerable  portion  thereof,  or 
if  it  be  to  subserve  the  public  interest  in  any  of 
th^  other  matters  heretofore  mentioned,  a  citi- 
sen  interested  could  probably  institute  the  pro- 
ceeding in  the  name  of  the  people  without 
consulting  the  attorney-general."  Wheeler  v. 
Nin-them  Colo,  Irrigation  Co,  9  Colo.  248. 
Substantially  the  same  view  of  the  question  is 
taken  by  the  Supreme  Court  of  South  Dakota, 
where  the  same  constitutional  provision  is  in 
force.  Ev&ritt  v.  Hughes  County  Comre.  (8. 
Dak.)  47  N.  W.  Rep.  298,  and  cases  there 
cited.  A  similar  clause  in  the  Michigan  Con- 
fititution  (sec.  8,  art.  6),  omits  the  word  "in- 
junction," and  yet  in  the  recent  case  under  the 
apportionment  of  that  state  a  private  citizen 
was  the  relator,  and  the  attorney-general  ap- 

C eared  for  the  secretary  of  state,  and  it  was 
eld  that  the  action  was  properlv  brought, 
even  without  asking  the  consent  of  the  attor- 
ney-general; and  it  was  held  that  the  conduct 
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of  the  secretary  in  giving  notices  of  election 
could  be  rightfully  restrained  by  mandamus. 
Qiddinge  v.  mocker  (Mich.)  16  L.  R.  A.  402. 

We  have  not  examined,  but  it  &semed  to  be 
conceded  on  the  argument  that  none  of  the 
earlier  Constitutions  contained  a  provision  like 
the  clause  in  question.  It  is  true,  counsel  cite 
English  cases  to  the  effect  that  an  action  for  a 
nuisance,  or  other  matter  affecting  the  people 
generally  the  same  as  the  complaioant,  could 
not  be  maintained  except  b7  &Qd  in  the  name 
of  the  attorney-general.  Sarnee  v.  Baker,  1 
Ambl.  158;  Strickland  v.  Wddon,  L.  R.  28 
Ch.  Div.  426.  But  the  attorney -general  in 
England  occupies  a  veir  different  position 
tlum  an  attorney-general  in  a  govenimeot  like 
ours.  He  is  appointed  by  patent  authorizing 
him  to  hold  office  during  the  pleasure  of  the 
crown;  and  he  is  reouired,  with  the  aid  of 
others,  to  manage  all  legal  affairs  and  suits  in 
which  the  crown  is  interested.  "He  is  a 
necessary  party  to  all  proceedings  affecting  the 
crown,  and  has  extensive  powers  of  control  in 
matters  relating  to  charities,  lunatics'  estates, 
criminal  prosecutions,  etc."  8  KncyclopflDdia 
Britannica,  63.  In  all  such  matters  he  acts  as 
the  representative  and  agent  of  the  crown; 
and,  as  its  servant,  he  has  for  centuries  enjoyed 
high  prerogative  rights.  But  the  office  is  not 
as  ancient  as  that  of  lord  high  chancellor, 
whose  supremacy  as  a  separate  judicial  officer 
and  as  keeper  of  the  great  seal  and  the  king's 
conscience  became  established  200  years  before 
we  read  of  an^  attorney-general.  He  enjoja 
high  prerogative  rights  as  well  as  judicial 
functions.  As  chancellor,  he  has  for  centuriea 
prescribed  his  own  pleadings,  his  own  prac- 
tice, and  his  own  writs.— including  injunction, 
habeas  corpus,  prohibition,  and  ne  exeat;  and 
during  the  same  time  he  has  been  a  great  state 
officer,  taking  official  rank  as  the  highest  civil 
subject  outside  of  the  royal  family  and  the 
Ardibishop  of  Canterbury,  a  cabinet  minister, 
who  habitually  secured  the  dgn  manual  of  the 
king,  a  member  of  the  privy  council,  and  the 
presiding  officer  in  the  house  of  lords.  Per- 
naps  there  is  no  better  illustration  of  the  Eng- 
lisn  theory  of  a  judiciary  dependent,  not  only 
upon  the  will  of  parliament,  but  also  upon  the 
will  of  the  crown  as  expressed  through  his 
lord  high  chancellor  and  attorney -general,  than 
what  occurred  in  respect  to  the  case  of  Colt  y. 
Bishop  of  Coventry,  Hob.  1406,  case  193,  tried 
during  the  reign  of  James  I.  The  actioa 
involved  a  mere  dvil  right  between  private 
parties  in  a  court  of  law,  but  in  arguing  the 
case  one  of  the  counsel  had  occasion  to  deny 
the  power  of  the  king  to  grant  ecclesiastical 
preferments  to  be  held  within  a  bishopric. 
The  bishop  of  Winchester,  happening  to  be 
present,  complained  to  the  king,  who  there- 
upon consulted  his  attomev-general,  Francis 
Bacon,  and  "he  mentioned  a  power  which, 
according  to  the  many  precedents,  the  kin^ 
possessed  of  prohibiting  the  heariog  of  anv 
cause  in  which  his  prerogative  was  concerned, 
rege  in  eonsulto,'^,  e,,  until  he  should  inti- 
mate his  pleasure  on  the  matter  to  the  judgea;" 
and  it  was  thereupon  resolved  that  a  prohibi- 
tion should  issue,  and  it  did  accordingly.  Bat 
the  court  proceeded  with  the  trial  and  entered 
judgment.  Thereupon  the  king  summoned 
the  lodges  to  appear  before  him  and  liia  lord 
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obancellor  and  attorney-general  at  Whitehall. 
Upon  their  appearance  the  king  in  ra|;e  coa- 
demned  their  conduct;  whereupon  the  judges, 
including  L&rd  Ohief  Jvttiee  Coke,  fell  upon 
their  knees  and  prayed  for  pardon.  The  king, 
lurning,  not  to  his  attorney-general,  but  to  bis 
lord  chancellor,  or  the  superior  officer,  said: 
*  I  require  you,  my  Lord  Chancellor  [Elles- 
raerel,  to  declare  whether  I,  that  am  king,  or 
the  Judges,  best  understand  my  prerogative, 
the  law,  and  the  oath  of  a  Judge.  Thereupon 
the  lord  chancellor  said  to  the  king:  "With 
all  humility,  your  majesty  will  best  be  advised 
iu  this  matter  by  your  majesty's  counsel, 
learned  In  the  law,  now  standing  before  you." 
Uacon  responded  to  the  efifect  that  it  was  for 
the  king,  and  not  for  the  court,  to  declare  his 
prerogatives.  1  Campbell's  Liyes  of  the  Chief 
^  ustices,  pp.  200-20S.  O  f  course  in  later  years 
i*o  such  inference  would  be  allowed,  even  in 
Kngland.  It  might  be  interesting  to  inquire 
whether  the  higher  rank  of  the  lora  chancellor 
in  matters  prerogative  did  not  give  him  the 
diacretionaiy  right  to  modify  and  change  the 
forms  of  petitions,  pleadings,  and  writs  in  his 
own  court,  which  had  been  prescribed  by  him- 
self or  his  predecessors,  without  the  consent, 
or  even  against  the  protest,  of  the  attorney- 
general;  but  it  is  unnecessary.  Wisely,  gov- 
ernmental powers  in  this  country  are  aivuled 
between  three  separate,  independent  and  co- 
ordinate departments,  each  with  powers  dr- 
cumscribed  and  limited  by  fixed  constitutional 
provisions,  ordained  ana  established  I7  the 
people  themselyes  in  their  sovereign  capacity; 
and  hence  no  such  despotic  interference  is 
permissible.  It  was  suggested  on  the  argu- 
ment by  the  learned  counsel  for  the  defendant 
that  this  court  possessed  the  combined  powers 
of  the  court  of  king's  bench  and  the  court  of 
equity,  presided  over  by  the  lord  high  chan- 
cellor. But  this  court  has  repeatedly  dis- 
claimed for  itself,  and  for  all  subordinate 
tribunals  in  the  state,  any  and  all  prerogative 
powers  exercised  by  the  chancellor,  as  keeper 
of  the  great  seal  and  as  the  representative  of 
the  king,  except  in  so  far  as  the  same  may  be 
incidentally  connected  with  powers  and  juris- 
diction which  are  strictly  judicial,  and  con- 
ferred upon  the  judiciary  by  the  Constitution 
itself.  Buih  v.  Oberbrunner,  40  Wis.  288; 
B€ua  V.  Murrey,  Id.  276;  Dodge  v.  WiUiams, 
46  Wis.  70;  WtUter  v.  Morrit,  «6  Wis.  891.  57 
Am.  Rep.  278;  JSttate  of  Hoffen,  70  Wis.  522; 
WtU  <f  Fuller,  75  Wis.  481.  The  same  may 
be  said  of  every  other  officer  of  the  state, 
including  the  attorney-general.  The  Constitu- 
tion proyides  that  ^'the  powers,  duties  and 
compensation  of  the  treasurer  and  attorney- 
general  shall  be  prescribed  by  law."  Sec.  8, 
art.  6.  The  statute  provides  that  it  shall  be 
his  duty  to  appear  for  the  state  and  prosecute 
or  defend  all  actions  and  proceedings,  civil 
or  criminal,  in  the  supreme  court,  in  which 
the^  state  shall  be  interested  or  a  party,  and  all 
sucdi  dvil  cases  as  may  be  sent  or  remanded 
by  that  court  to  any  circuit  court;  "and, 
whenever  requested  by  the  governor  or  either 
branch  of  the  Legislature,  to  appear  for  the 
state  and  prosecute  or  defend  in  any  court 
or  before  any  officer  any  cause  or  matter, 
civil  or  criminal,  in  which  the  state  or  the 
people  thereof  may  be  in  any  wise  interested." 
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He  is  also  required  "  to  perform  all  othef  duties 
imposed  upon  him  by  law."  Rev.  Stat.  1 168, 
subd.  10.  There  are  also  several  specific  uutiea 
and  powers  imposed  upon  him  by  the  statute, 
not  material  here.  It  will  be  observed  that  his 
duties  in  this  court  are  thus  prescribed  directly, 
while  in  other  courts  and  before  other  officers 
he  is  required  to  act  "  wheneyer  requested  by 
the  governor  or  either  branch  of  the  Legisla- 
ture. It  was  suggested  that  the  clause  of  the 
statute  quoted  gave  to  the  goyemor  a  sort  of 
prerogative  control  over  the  conduct  of  the 
attorney-general;  but  manifesdy  such  control 
could  not  be  exercised  in  opposition  to  the 
duties  imposed  upon  the  attorney-general  by 
the  Legislature.  Besides,  the  purpose  of  the 
clause  of  the  statute  quoted  was  to  impose 
otherwise  indefinable  duties  upon  the  attorney- 
general,  and  not  to  enlarge  the  powers  of  the 
governor.  Whatever  prerogatiye  powers  the 
governor  may  have,  they  can  only  be  such  as 
are  incident  to  his  office,  and  vested  in  him  by 
the  Constitution.  All  prerogative  powers  not 
authorized  by  constitutional  provision  are  held 
in  reserve  by  the  people  themselyes. 

We  must  hold  that  the  refusal  of  the  attorn 
ney-general  to  bring  or  consent  to  the  bringing 
of  this  suit  did  not  prevent  this  court  fiom 
rightfully  taking  jurisdiction  of  the  same  upon 
the  relation  of  a  private  citizen  in  the  name  of 
the  state..  This  ruling  relieves  any  attorney- 
general  from  the  charge  of  preventing  a  stut 
for  an  alleged  invasion  of  the  sovereign^  of 
the  state  or  the  franchises  and  liberties  of  its 
people.  The  present  attorney-general  certainly 
has  the  right  to  exercise  the  judgment  and  dis- 
cretion yested  in  him  by  law  in  the  prosecu- 
tion of  suits  in  this  court  as  well  as  other 
courts. 

2.  It  is  contended  that  this  is  a  mere  "  polit- 
ical action,  ...  to  efifect  a  political  object."' 
and  therefore  cannot  be  maintained.  We  may 
not  understand  what  is  here  meant  by  a  *'  polit- 
ical action."  We  readily  perceive  that  the- 
determination  of  an  action  may  have  a  political 
efifect,  and  in  that  sense  may  efifect  a  political 
object;  but  that  would  not  necessarily  make 
the  question  determined  a  political  instead  of 
a  judicial  question.  The  determination  by 
the  court  of  the  yalidity  of  an  Act  of  the  Leg-^ 
islature  in  organizing  a  county,  town,  or  mu- 
nicipality, or  establisning  a  new  form  of  town 
and  county  flovemment,  would  undoubtedlr 
have  a  political  efifect;  but  no  lawyer,  at  th& 
date,  would  contend  that  the  question  deter* 
mined  was  therefore  political  and  not  judiciaL 
In  Atty-Qen^Y.  Barttiw,  eupra,  the  late  Senator 
Carpenter  contended,  with  much  learning  and 
abUity  that  the  question  involved  was  purely 
political,  but  the  court  held  that  it  was  strictly 
a  judicial  question;  and  the  learned  counsel 
for  this  defendant,  with  his  usual  candor,  coo- 
cedes  that  the  court  was  right;  and  yet  no  one 
will  question  but  what  the  decision  had  a  po- 
litical efifect.  The  same  was  true  of  the  recent 
case  of  Boyd  y.  Nebraeka,  148  IT.  S.  185, 86  L. 
ed.  103.  President  John  Adams,  in  the  last 
days  of  his  administration,  appointed  Harbury 
to  an  office,  and  caused  his  commission  to  tie 
made  out,  signed,  sealed,  and  authenticated 
by  the  then  secretary  of  state,  but  the  same 
was  not  delivered  when  the  administration  ex- 
pired,  and  the  new  secretary,  on  taking  po»> 
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cession  of  the  office,  refused  to  make  Buch  de- 
livery. Mar  bury  tbereupon  applied  to  the 
Supreme  Court  of  the  United  States  for  a  man- 
damus to  compel  such  delivery;  and  it  was 
contended,  as  it  is  here,  that  the  question  of 
such  deliveiy  was  a  political  matter  for  the 
sole  determination  of  the  president  and  his 
secretary,  and  in  no  sense  Judicial;  and  al- 
though the  coui't  held  that  it  had  no  original 
jurisdiction  in  the  case,  vet  Marshall,  Gh,  </., 
in  their  hehalf ,  declaredf,  in  effect,  that  the 
Question  presented  was  purely  judicial,  and 
that  the  ministerial  duty  of  deiiveriog  such 
commission  might  be  enforced  in  the  inferior 
court;  and  the  same  principle  has  since  been 
repeatedly  sanctioned  by  the  same  court. 
Marbury  ▼.  Madison,  5  U.  S.  1  Cranch,  187,  2 
L.  ed.  60. 

Counsel  for  the  defendant  cites  that  portion 
of  the  opinion  of  the  great  chief  justice  in 
which  he  disclaims  any  ri^ht  in  the  court  to 
Interfere  with  any  of  the  discretionary  powers 
▼ested  in  the  executive  and  bis  subordinates, 
and  then  asks  ns  to  consider  the  language 
employed,  with  the  word  •*  Legislature  "  put 
in  the  place  of  *'  executive."  We  cheerfully 
do  BO.  In  fact,  we  have  already,  in  the  re- 
cent apportionment  case,  disclaimed  any  and  all 
right  tc  interfere  with  any  of  the  discretionary 
powers  of  the  Legislature  or  of  any  state 
officer.  Mr,  Justice  Or(on,in  the  same  case, 
speaking  for  the  whole  court,  said:  **  But  it  is 
Biifficient  that  these  questions  are  judicial,  and 
not  legislative.  The  Legislature  that  passed 
the  Act  is  not  assailed  hy  this  proceeding,  nor 
is  the  constitutional  province  of  that  equal  and 
coordinate  department  of  ttie  government  in- 
vaded. The  law  itself  is  the  only  object  of 
judicial  inquiry,  and  its  constitutionality  is  the 
only  question  to  be  decided."  81  Wis.  434, 15 
L.  K.  A.  668.  That  was  done  because  in  that 
case,  as  in  this,  a  learned  and  able  member  of 
the  bar  contended  that  tbe  question  presented 
was  political,  and  not  Judicial;  but,  after  very 
careful  consideration,  we  unanimously  deter- 
mined that  the  question  presented  was  strictly 
judicial,  and  in  no  sense  political.  However 
unpleasant  it  may  be  to  be  again  so  soon  con- 
fronted with  the  same  questions,  yet  the  duty 
cannot  be  avoided.  In  the  language  of  Mar- 
shall, Oh.  J.,  **  those  who  fill  the  Judicial  de- 
partment have  no  discretion  in  selecting  the 
subjects  to  be  brought  before  them."  Worces- 
ievY.  Georgia,  31  U.  8.  6  Pet.  541,  8  L.  ed. 
494.  Bo,  whatever  course  other  officials 
may  pursue,  this  court  is  under  a  constitu- 
tional mandate  to  proceed  in  the  spirit  of  tbe 
•oath  which  each  member  has  taken,  and  per- 
form its  duty,  which  was  perhaps  never  more 
aptly  and  tersely  expressed  than  by  Marshall, 
(Jh,J,,  when  he  said:  "Judicial  power,  as 
contradistinguished  from  the  power  of  the 
laws,  has  no  existence.  Courts  are  tLe  mere 
•instruments  of  the  law,  and  can  will'n.nhing. 
When  they  are  said  to  exercise  adiscreUon,  it 
is  a  mere  lesal  discretion,  a  discretiou  to  be 
exercised  in  aiscerning  the  course  prescribed 
by  law;  and,  when  that  is  discerned  it  is 
the  duty  of  the  court  to  follow  it.  Judicial 
power  18  never  exercised  for  the  purpose  of  giv- 
ing effect  to  the  will  of  the  judge;  al  ways  for  the 
purpose  of  giving  effect  to  the  will  of  the  Legis- 
lature; or,  in  other  words  to  the  will  of  the  law." 
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OAom  V.  United  States  Dank,  33  U.  S.  9 
Wheat.  866,  6  L.  ed.  384.  In  tbe  case  at  bar 
the  will  of  tbe  law  is  the  will  of  the  people  of 
the  state  as  expressed  in  tbe  organic  law  of 
the  state.  In  the  last  judicial  utterance  of 
Chief  Justice  Tauey  he  said:  "Any  legisla- 
tion by  Congress  beyond  the  limits  of  the 
power  delegated,  would  be  trespassing  upon 
the  rights  of  the  states  or  the  people,  and 
would  not  be  the  supreme  law  of  the  land,  but 
null  and  void;  and  it  would  be  the  duty  of  the 
courts  to  declare  it  so.  For  whether  an  Act 
of  Congress  is  within  tbe  limits  of  its  delegated 
power  or  not  is  a  judicial  Question,  to  be  de- 
cided by  the  courts."  Oordan  v.  United 
StaUs,  117  U.  8.  Rep.  705,  appendix.  As  al- 
ready indicated,  the  state  government  is  di- 
vided by  the  Constitution  into  three  separate, 
independent,  and  co-ordinate  departments, — 
legislative,  executive,  and  jwlicial.  The  Leg- 
islature necessarily  precedes  each  of  tbe  others 
in  the  making  of  the  laws.  The  executive 
department  is  co-ordinate  with  it  in  carrying 
the  laws  so  made  in  to  execution.  The  judicial 
department  is  co-ordinate  with  both,io  that  it  is 
required  to  construe  and  determine  the  validi- 
ty of  such  laws  and  such  official  action.  By 
each  of  the  three  departments  keeping  strictly 
within  the  scope  of  the  powers  conferred  upon 
it  by  the  Constitution,  harmony  will  prevail, 
and  the  government  will  be  respected.  Cer- 
tainly this  court  will  now,  as  heretofore,  scru- 
pulously refrain  from  exercising  any  doubtful 
power;  much  less  transcending  the  limit  of  its 
powers. 

8.  In  granting  the  motion  to  strike  out  the 
demurrer  to  the  complaint  as  frivolous;  and 
for  judgment,  leave  was  given  to  the  defend- 
ant to  present  for  the  consideration  of  the 
court  an  answer  upon  the  merits  to  tbe  com- 
plaint. Such  answer  has  been  received,  and 
carefully  considered.  It  admits  all  tbe  mate- 
rial allegations  offset  alleged  in  the  complaint. 
It  consists  largely  of  a  repetition  of  statements 
and  suggestions  made  by  counsel  upon  the  ar- 

fument  of  the  demurrer  and  motions,  and 
uly  considered  in  disposing  of  them.  Among 
other  things,  it  alleges  in  effect  that  the  Leg- 
islature had  the  discretionary  power  to  appor- 
tion and  redistrict  the  slate  anew,  as  they  did; 
that  in  doing  so  the  Legislature  had  given 
weight  and  effect  to  many  various  considera- 
tions, such  as  that  the  census  of  1890  was  in- 
accurate, and  did  not  bv  several  thousand  give 
to  the  counties  of  Chippewa,  Florence,  For- 
est, Oneida,  Langlade,  Price  and  Taylor  the 
population  to  which  they  were  respectively 
entitled;  that  those  several  counties  were  rap- 
idly increasing  in  population,  while  such  coun- 
ties as  Adams,  Waushara, Green  Lake  and  Mar- 
quette were  making  but  little,  if  any,  increase 
in  population:  that  the  fourth  senate  district 
of  Milwaukee,  with  only  80,733  inhabitants, 
was  between  the  Milwaukee  river  and  the 
lake  shoie,  extending  northerly;  that  it  waa 
more  or  less  distinguished  from  the  residue  of 
the  city  by  the  nature  of  its  population  and 
the  character  of  its  business  interests;  that  tbe 
assessed  valuation  of  the  property  therein  ex- 
ceeds the  average  of  the  other  senate  districts 
in  that  city  by  nearly  $10,000,000;  that  the 
inequalities  of  population  in  the  several  sen- 
ate and  assembly  districts,  in  the  Act  in  quow 


1892. 


Btatb,  dEc  rel.  Lajcb,  y.  CuHHmoH^ii. 


107 


tioD,  were  not  much  different  than  the  pro- 
posed bill  not  adopted,  nor  the  several  appor- 
tiomnent  bills  from  1852  to  1887  inclosiye. 
Kone  of  the  considerations  so  alle^^  are 
aniODff  the  requirements  prescribed  in  the  Con- 
fltilation.  In  a  recent  case.  Mr.  Justice  Pinney, 
in  part  quoting  from  authorities,  among  other 
things,  said:  '*  If  the  act  done  by  the  state  is 
legal,  is  not  in  violation  of  the  Constitution, 
...  it  is  quite  out  of  the  power  of  any  court 
to  inquire  what  was  the  intention  of  those  who 
enacted  the  law.  .  .  .  The  role  in  general, 
with  reference  to  the  enactment  of  all  legislative 
bodies,  that  the  courts  cannot  inquire  into  the 
motives  of  the  legislators  in  passing  them,  ex- 
cept as  they  mav  be  disclosed  on  tbe  face  of  the 
acts,  or  iuKrable  from  their  operation,  consid- 
ered with  reference  to  the  condition  of  the 
countrv  or  existing  legislation.  The  motives  of 
the  legislators,  considered  as  the  purposes  they 
had  in  view,  will  always  be  presumed  to  be  to 
accomplish  that  which  follows  as  the  natural 
and  reasonable  effect  of  their  enactment;  and  we 
must  not  suppose  the  Legislature  to  have  acted 
improperlv,  unadvisedly  or  from  any  other 
than  public  motives,  under  any  circumstances, 
when  acting  within  the  limits  of  its  authority." 
81  Wis.  509,  15  L.  R  A.  676.  In  other  words, 
so  far  as  the  Legislature  keeps  within  the  limits 
of  its  powers,  .the  motives  of  its  members 
<*annot  be  inquired  into  and  its  discretion  is  not 
a  subject  for  review  in  the  courts;  but  wherever 
and  to  the  extent  that,  the  Legislature  tran- 
ficends  its  powers,  it  is  conclusively  presumed 
that  it  intended  to  so  transcend  the  same,  and 
hence  parol  evidence  of  good  motives  or  other 
<»n8iderations  cannot  be  allowed  to  obviate 
the  effect  of  such  unlawful  intent.  In  the 
«ame  connection  he  further  said:  "  An  issue 
of  fact  cannot  be  framed  and  tried  by  a  jury 
or  otherwise  with  a  viewof  determiniogby  its 
results  the  validity  of  an  Act  of  the  Legislature, 
but  the  court  is  to  be  confined  to  the  matters 
of  which  it  ma^take  Judicial  notice;  for  other- 
wise a  jury  might  And  on  the  issue  one  wapr 
lo-day,  and  another  way  tomorrow,  and  this 
woula  beget  a  distressing  condition  of  uncer- 
tainty. ...  It  seems  to  be  well  established 
that  courts  will  take  judicial  notice  of  a  cen- 
-Bos,  whether  taken  under  the  authority  of  the 
«tate  or  United  States.  .  .  .  The  apportion- 
ment is  to  be  'according  to  the  inhaoitants,' 
«nd  made  at  the  next  session  after  the  state 
or  United  States  enumeration;  and  the  enn- 
meraiion  is  evidently  intended  as  the  basis 
of  apportionment  The  court  wil  1  take  judicial 
knowledge  of  the  location,  general  boundaries, 
«nd  the  juxtaposition  of  the  several  counties, 
towns  and  wards  mentioned  in  the  Act  in  ques- 
tion, and  of  matters  of  common  knowledge." 
SI  Wis.  ,510,15  L.  RA.  676.  These  propositions 
are  there  supported  by  the  citation  of  numerous 
-authorities.  See  also  Prieger  v.  Exchange 
MuL  Ins,  Oo.  6  Wis.  89;  Swain  v.  OorMtoek,  18 
Wis.  464:  Woodtoard  v.  Chicago  A  N,  W.  R, 
Co.  21  Wis.  810;  SaukHUe  v.  Btate,  69  Wis. 
178.  Thus  it  is  very  obvious,  under  the  rul- 
ings of  this  court,  in  the  previous  case,  that  it 
is  not  permissible  for  the  defendant  here  to 
«11ege  and  prove  that  in  making  the  last  ap- 
portionment the  Legislature  acted  upon  the 
theory  that  the  counties  of  Chippewa,  Flor- 
ence, Forest,  Oneida,  Langlade,   Price  and 
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Taylor  contained  12,777  more  foliAbltantt 
than  appears  from  the  census  of  1890,  for  to 
do  so  would  open  the  door  on  the  other  side  to 
prove  that  the  other  counties  of  the  state,  or 
some  of  them,  contained  less  inhabitants  than 
appears  from  the  census.  Besides,  if  proved, 
it  would  only  show  that  the  Legislature  pur- 
posely disregarded  the  standard  of  population 
thus  conclusivelv  fixed  by  the  ConstitutioD,and 
based  their  action  upon  other  computations, 
estimates,  or  considerations.  The  same  may, 
in  substance,  be  said  in  relation  to  that  part  of 
the  proposed  answer  to  the  effect  that  the 
Legislature  was  induced  to  make  the  fourth 
senate  district  as  they  did  bv  reason  of  the  ex- 
cessive wealth  therein,  snd  the  nature  and 
character  of  its  population  and  business  inter- 
ests. But,  as  we  shall  in  another  part  of  this 
opinion  undertake  to  show,  such  considera- 
tions cannot  justify  a  disregard  of  tbe  stand- 
ards of  population,  fixed  in  the  Constitution,  in 
making  a  senate  district  out  of  only  80,782  in- 
habitants, which  is  20,885  less  than  the  unit, 
and  considerably  less  than  one  half  of  either 
the  9th,  the  17th,  or  the  81st  senate  district. 
For  tiie  reasons  thus  substantially  stated  in  the 
former  case,  we  have  rejected  the  proposed 
answer. 

4.  This  does  not  exclude  from  consideration 
the  several  former  apportionment  Acts  from 
1852  to  1887,  inclusive,  in  so  far  as  they  may 
have  any  legitimate  bearing.  In  fact,  they 
were  freely  used  on  the  argument  of  the  de- 
murrer and  motions  by  counsel  for  the  defeod- 
ant,  without  any  objection.  In  the  former 
case  it  was  strenuously  contended  that  tbe 
constitutional  provision  requiring  assembly 
districts  to  be  bounded  by  county,  town,  or 
ward  lines,  did  not  prevent  the  Legislature 
from  crossing  county  lines  in  the  forma- 
tions of  such  districts;  and  it  has  been  said 
that  such  views  have  been  entertained  by 
some  men  especially  learned  in  grammar 
and  philology.  To  meet  such  contention, 
and  on  the  theorv  that  such  constitution- 
al requirement  might  be  regarded  as  am- 
biguous and  doubtful,  Mr,  Justice  Pinney 
traced  the  history  of  the  provision,  81  Wis. 
512-515.  15  L.  R  A.  577,  and  the  present  chief 
justice,  for  the  same  purpose,  considered  the 
former  apportionment  Acts,  81  Wis.  528,  15  L. 
R  A.  579.  If  such  provision  of  the  Constitu- 
tion was  thus  ambiguous  and  doubtful,  then 
such  history  and  former  apportionmente  were 
entitled  to  their  proper  weight  in  the  construc- 
tion given.  If,  on  the  contrarv,  such  provision 
was  not  ambiguous  nor  doubtful,  then  such 
history  and  former  apportionments  were  irrele- 
vant, and  without  any  legal  significance  in  a 
court  of  law.  This  must  be  so,  because  it  is  a 
well-established  rule,  recognized  by  all  courts, 
and  applicable  to  constitutions  as  well  as  stat- 
utes, that  where  t^e  lan^age  uf  the  instru- 
ment is  plain  and  unambiguous,  whether  it  be 
expressed  in  general  or  limited  terms,  the 
framers  thereof  should  be  intended  to  mean 
what  they  have  plainly  expressed;  and  conse- 
quently no  room  is  left  for  construction. 
Cooley,  Const.  Lim.  6tb  ed.  69.  It  is  there 
said  by  the  learned  author  that  "the  meanins 
of  the  Constitution  is  fixed  when  it  is  adopted, 
and  it  is  not  different  at  any  subsequent  time 
when  the  court  has  occasion  to  pass  upon  it 
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Tbe  object  of  constructioD,  as  applied  to  a 
written  coDsHtution,  is  to  give  effect  to  the  in- 
tent of  tbe  people  in  adopting  it."  Said  Mar- 
shall, Ch, «/.;  '*It  would  be  daneerous  in  tbe 
extreme  to  infer  from  extrinsic  circumstances 
lb  at  a  case  for  which  tbe  words  of  an  instru- 
ment expressly  provide  shall  be  exempted  from 
ils  operation. '  Sturges  y.  Crotoninshield,  17 
U.  B.  4  Wheat.  804,  4  L.  ed.  550:  Hanson  y. 
Eie/istaedt,  60  Wis.  546,  and  cases  there  cited. 
The  rule  is  very  tersely  stated  in  Pike  County  y. 
Rowland,  94  Pa.a40,  881,  where  it  is  said:  "Nei- 
ther the  debates  nor  supposed  yiewsof  the  peo- 
ple, nor  the  dictum  of  tbis  court,  nor  all  com- 
bined, can  set  aside  the  plain  meaning  of  a 
constitutional  proyision;  but,  if  the  sense,  of  a 
clause  be  doubtful,  the  contemporaneous  un- 
derstanding is  material."  "If  the  words  con- 
yey  a  definite  meaning,  which  involves  no  ab- 
surdity, nor  any  contradiction  of  other  parts  of 
the  instrument,  then  that  meaning  apparent  on 
the  face  of  the  instrument  must  be  accepted; 
and  neither  the  courts  nor  the  Legislature  have 
Uie  right  to  add  to  it  or  take  from  it."  Lake 
County  Oomrs.  y.  R<diin$,  180  U.  S.  670.  82  L. 
ed.  1068;  /Hats  v.  District  Board  of  Edgerton 
School  Dist.  ^0.  8,  76  Wis.  208,  209,  7  L.  R  A. 
880.  Since  a  constitution  is  for  the  very  pur- 
pose of  preventing  any  enactment  contrary  to 
its  provisions,  it  is  very  certain  that  the  mean- 
ing of  language  therein  which  is  plain  and  un- 
ambiguous can  never  be  perverted,  much  less 
destroyed,  by  long-continued  infringement. 
Assuming,  therefore,  for  the  purposes  of  this 
case,  that  tbe  inequality  of  representation  un- 
der the  last  apportionment  Act  is  no  greater 
than  under  former  apportionment  Acts,  still 
the  fact  is  irrelevant  and  immaterial  to  the  con- 
sideration of  this  case,  unless  on  examination 
It  is  found  that  the  lan^age  of  the  Constitu- 
tion securing  such  equality  is  ambiguous  and 
doubtful,  and  a  long^ontinued  legislatiye  con- 
struction ht^  been  given  to  it 

6.  This  brings  us  to  the  consideration  of  the 
validity  of  the  Act  of  July  2,  1892.  If  this 
opinion,  which  has  thus  far  been  devoted  to 
preliminary  considerations,  is  unusually  long, 
it  is  because  the  defense  in  this  case  has  been 
almost  wholly  devoted  to  such  considerations. 
The  subject  of  inequality  in  representation  was 
ably  argued  and  carefully  considered  in  the 
former  case.  Mr,  Justice  Ortnn,  giving  the 
leadinff  opinion  in  that  case,  and  speaking  for 
the  whole  court,  amon^  other  things  said: 
"But,  again,  this  Apportionment  Act  violates 
and  destroys  one  of  the  highest  and  most  sa- 
cred rights  and  privileges  of  the  people  or  this 
state,  guaranteed  to  them  by  the  Ordinance  of 
1787  and  the  Constitution,  and  that  is  'equal 
representation  in  the  Legislature.'  This  also 
is  a  matter  of  the  highest  public  interest  and 
concern  to  give  this  court  Jurisdiction  in  this 
case.  ...  It  is  proper  to  say  that  perfect 
exactness  in  the  apportionment  according  to 
the  number  of  inhabitants  is  neither  required 
nor  possible.  But  there  should  be  as  close  an 
approximation  to  exactness  as  possible,  and 
this  is  the  utmost  limit  for  the  exercise  of  leg- 
islative discretion.  If,  as  in  this  case,  there  is 
such  a  wide  and  bold  departure  from  this  con- 
stitutional rule  that  it  cannot  possibly  be  jus- 
tified by  the  exercise  of  any  judgment  or  dis- 
cretion, and  that  evinces  an  intention  on  the 
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part  of  the  Legislature  to  utterly  Ignore  and 
aisregard  the  rale  of  the  Constitution  in  order 
to  promote  some  other  object  than  a  constitu- 
tional apportionment,  then  the  conclusion  is 
inevitable  that  the  Legislature  did  not  use  any 
judgment  or  discretion  whatever.  The  above 
disparity  in  the  number  of  inhabitants  in  the 
legislatiye  districts  is  so  great  that  it  cannot  be 
overlooked  as  mere  careless  discrepancies  or 
slight  errors  in  calculation.  The  differen'^es 
are  too  material,  great,and  glaring,  and  deprive 
too  many  of  the  people  of  the  state  of  all  repre- 
sentation in  the  Legislature,  to  be  allowed  to 
pass  as  mere  errors  of  judf^ent.  They  bear 
upon  their  face  the  intiinsic  evidence  that  no 
judgment  or  discretion  was  exercised,  and  that 
they  were  made  intentionally  and  willfully  for 
some  improper  purpose,or  for  some  private  end 
foreign  to  constitutional  duty  and  obligation. 
It  is  not  an  apportionment,  in  any  sense  of  tbe 
word.  It  is  a  direct  and  palpable  violation  of 
the  Constitution."  81  Wis.  488,  484,  15  L.  R. 
A.  56*:$.  In  the  same  case,  and  after  referring 
to  the  clause  of  the  Ordinance  of  1787,  ^ving 
to  the  inhabitants  the  benefits  of  proportionate 
representation  in  the  Legislature,  and  the  or- 
ganic Act  of  Uie  tenitory  of  Wisconsin  pro- 
viding for  an  apportionment  that  should  be 
"as  nearly  equal  as  practicable,"  Mr,  Justice 
Pinney  said:  "Though  obsolete,  these  acts 
may  lie  properly  reearded  as  in  pari  materia, 
and  helpful,  and  of  historical  value,  in  con- 
struing sections  8-5  of  article  4  of  tbe  Constitu- 
tion, which  came  In  to  take  the  place  of  tbe 
provisions  briefly  quoted."  Then,  after  refer- 
ring to  the  language  of  these  constitutional 
provisions,  he  further  said:  "Looking  at  the 
scope  of  these  limitations,  it  is  obvious  that  it 
was  intended  to  secure  in  the  future  that  which 
had  been  adopted  and  secured  and  enjoyed 
almost  from  the  origin  of  popular  repre^nta- 
tive  government  in  this  country  to  the  time 
the  Constitution  was  adopted,  'proportionate 
representation/  and  apportionment  *as  nearly 
equal  as  practicable  among  the  several  coun- 
ties for  the  election  of  members'  of  the  Legisla- 
ture, as  it  had  existed  in  Wisconsin  since  1836. 
The  provision  of  section  8  for  an  apportion- 
ment 'according  to  the  number  of  inhabitants' 
is  the  exact  equivalent  of  the  provisions  of  the 
Ordinance  of  1787  of  a  'proportionate  repre- 
sentation of  the  people  in  the  Legislature.'"' 
And  then,  after  referring  to  the  veto  by  Gov. 
Dewey  of  the  first  apportionment  bill  passed^ 
as  not  beinff  according  to  the  number  of  inhab- 
itants, and  therefore  unconstitutional,  and 
other  matters,  he  further  said:  "Tbe  very- 
great  disproportion  in  tbe  number  of  inhabit- 
ants in  certain  assembly  districts  mentioned  in 
the  opinion  of  the  chief  justice  must,  it  seems 
to  me,  be  regarded  as  in  violation  of  the  man- 
date of  the  Constitution  to  apportion  members 
of  the  assembly  ^according  to  inhabitants/ 
There  is.  no  doubt,  a  wide  distinction  betwcea 
the  exercise  of  a  fair,  just,  and  necessary  dis- 
cretion within  the  rules  of  constitutional  ap> 
portionment,  and  a  gross  departure  and  mani- 
fest abandonment  and  defiance  of  them;  I  be- 
tween discietion  within  certain  limits  and  for 
certain  ends,  and  an  open,  obvious,  and  palpa- 
ble violation  of  them."  81  Wis.  510-512,  518,  IS 
L.  R.  A.  5/6-578.  The  opinion  of  the  chief 
justice  is  devoted  to  a  dillerent  question,  but 
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Id  speakfng  of  dividing:  counties  entitled  to  two 
or  more  assemblymen  into  assembly  districts, 
be  said:    '*In  making  such  diyision,  the  rules 
of  compactness  and  numerical  equality  of  pop- 
ulation, so  far  as  practicable  are  also  imposed 
upon  the   Legislature    by   the  Constitution. 
These  latter  requirements  are  largely  modified 
by  other  constitutional  rules,   especially  the 
rule  which  prohibits  the  dismemberment  of 
towns  and  wards."    81  Wis.  580, 16  L.  R.  A. 
682.    And  again :    '  'They  [the  senate  districts] 
must  also  be  as  nearly  equal  in  population  as 
other  constitutional  r  quirements  will  permit." 
81  Wis.  581,  16  L.  R.  A.  582.    Thus,  Mr.  Jus- 
tice Orton,  in  giving  the  leading  opinion  of  the 
court  in  the  former  case,  declared  the  Act  un- 
constitutional and  void,  because  the  Legisla- 
ture had  not  apportioned  and  districted  anew 
the  members  of  the  Senate  and  Assemblv  ac- 
cording to  the  number  of  inhabitants;  ana  that 
opinion  was  supplemented  b^  the  other  opin- 
ions therein  filed.    That  decision  is  here  reaf- 
firmed as  the  law  of  the  state.    The  require- 
ment that  assembly  districts  must  be  as  nearly 
equal  in  population  as  the  other  constitutional 
provisions  will  permit  is  Just  as  applicable  to 
two  or  more  assemblv  districts  iu  a  single 
county  as  to  an  assembly  district  composed  of 
two  or  more  counties.     While  the  Act  here  in 
question  in  the  main  conforms  to  those  require- 
ments  of    the  Ck)nstitution    which    present 
equality  of  representation,  yet  it  almost  wholly 
disregards  the  only  constitutional  requirement 
particularly  designed  to  secure  such  equality 
as  near  as  practicable.    Hence  we  find  one  as- 
sembly district  with  only  8,626  inhabitants, 
while  another  contains  25,111;  and  one  senate 
dinrict  with  only  80,782  inhabitants,  while  an- 
01  her  contains  65,052;  and  there  are  numerous 
other  irregularities  thoush  less  glaring,  yet  no 
less   repugnant  to  the  Constitution,  running 
through  the  whole  Act    Ko  attempt  has  been 
made  to  justify  these  palpable  and  unnecessary 
inequalities  of  representation  upon  any  consti- 
tulioDal  basis,  save  only  that  of  legislative  dis- 
cretion.   Beyond  question,  the  enactment  of 
an  apportionment  law  is  an  exercise  of  legis- 
lative power,  and  hence  the  power  to  make  the 
same  ia  vested  in  the  Senate  and  Assembly. 
Whatever  may  have  been  inferred  from  what 
has  been  said,  we  believe  no  lawyer  has  con- 
tended at  the  bar  that  such  supposed  legislative 
discretion  is  absolute  and  unlimited.    Had  the 
framera  of  the  Constitution  intended  to  give  to 
the  Leg^lature  absolute  and  unlimited  power 
in  the  making  of  such  apportionments,  they 
would  simply  have  required  them  from  time 
to  time  to  "apportion  and  district  anew  the 
meoibers  of  the  Senate  and  Assembly,"  and 
flopped  right  there,  or  have  said  nothing  on 
the  subject.    This  court  has  repeatedly  sanc- 
tioned the  proposition  that  our  state  Constitu- 
tion is  DOt  so  much  a  grant  as  a  limitation  of 
powers;  and  hence  that  the  state  Legislature 
has  authority  to  exeiciseany  and  all  legislative 
powers  not  delegated  to  the  Federal  govern- 
ment, nor  expressly  or  by  necessary  implica- 
tion prohibited  by  the  national  or  state  Consti- 
tatlon.     Stale  v.  Forest  County,  74  Wis.  615, 
and  cases  there  cited.    Had  the  Constitution, 
therefore,  remained  silent  as  to  the  number  of 
lenators  and  assemblymen,  the  census,  the  ap- 
portioDinent,  and  the  formation  of  senate  and 
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assembly  districts,  ft  ts  quite  ohvfous  fbut  the 
Legislature  would  have  possessed  the  discre- 
tionary powers  sugi^sted.  Ii  was  because  the 
framers  of  the  Constitution  were  un willing  to 
vest  such  discretionary  and  unlimited  powers 
in  the  Legislature  that  they  pre8cril)ed  specific 
methods,  restrictions,  and  limitations  upon 
the  exercise  of  such  powers.  Thus  the  Con- 
stitution expressly  provides  that  "the  number 
of  the  members  of  the  Assembly  shall  never 
be  less  than  fifty-four  nor  more  than  one  hun- 
dred." Sec  2,  art.  4.  Here  is  a  discretion  in 
the  Legislature,  in  making  an  apportionment 
or  otherwise,  to  fix  the  number  of  assembly- 
men at  54  or  100,  or  any  number  between  these 
figures,  but  should  they  attempt  to  fix  the 
number  at  only  58  or  less,  or  101  or  more,  it  is 
very  manifest  that  the  enactment  would  be  a 
simple  nullity,  for  want  of  power  to  make  it. 
So  by  the  same  section  it  is  provided  that  "the 
Senate  shall  consist  of  a  number  not  more  than 
one  third  nor  less  than  one  fourth  of  the  num- 
ber of  the  members  of  the  Assembly. "  Here  is 
a  discretion  left  in  the  Legislature,  but  it  ia 
limited  to  the  two  fractions  named,  or  some 
intermediate  number,  but  any  attempt  to  con- 
stitute a  senate  of  a  greater  or  less  number 
than  thus  authorised  would  obviously  be  re- 
puffnant  to  the  Constitution  and  void. 

Leaving  out  matters  not  relevant  here,  and 
section  4  of  the  same  article,  as  amended, 
provides  that  ''the  members  of  the  Assembly 
shaU  be  chosen  biennially,  bv  dnsle  districts 

by  the  qualified  directors  of 
the  several  districts;  such  districts  to  be  bound- 
ed by  county.  town,  or  ward 
lines,  to  consist  of  continuous  territory,  and  to 
be  in  as  compact  form  as  practicable.**  It  is 
obvious  from  this,  that  the  number  of  dis- 
tricts must  be  the  same  as  the  number  of  mem* 
hers;  that  the  qualified  electors  of  each  district 
have  power  to  elect  one  member,  and  no  more; 
that  neither  a  town  nor  a  ward  can  be  divided 
in  the  formation  of  an  assembly  district;  so 
that  each  town,  and  the  whole  or  it,  must  be 
in  some  one  assembly  district,  and  each  ward, 
and  the  whole  of  it,  must  be  in  some  one  as- 
sembly district.  It  was  determined  in  the 
former  case,  and  is  now  conceded,  that  no 
county  line  is  to  be  broken  in  the  formation  of 
any  assembly  district.  This  section  also  re- 
quires that  each  assembly  district  must  consist 
of  contiguous  territory;  that  is  to  say,  it  cannot 
be  made  up  of  two  or  more  pieces  of  detached 
territory.  All  admit  that  these  several  condi- 
tions are  absolutely  binding  upon  the  Legisla- 
ture, and  that  that  body  has  no  power,  much 
less  discretion,  to  dispense  with  any  one  of 
them.  It  is  conceded  that  the  Act  in  question 
conforms  to  these  several  requirements,  but  it 
will  be  observed  that  no  one  of  these  require- 
ments is  calculated  to  secure  or  aid  in  securing 
the  equality  of  representation;  on  the  contrary, 
their  observance  must  necessarily  to  a  limited 
extent  prevent  such  equality  of  representation, 
so  that,  unless  there  are  other  provisions  in 
the  Constitution  calculated  to  secure  such 
equality  within  certain  limits,  then  there  is  no 
restriction  whatever.  It  will  be  observed  that 
the  section  quoted  speaks  of  "ward  lines/' but 
contains  no  other  reference  to  cities.  From 
this  it  is  manifest  that  the  framers  of  the  Con- 
stitution, even  at  that  early  day,  contemplated 
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tbat  the  necessity  was  likely  to  arise  for  divid- 
ing up  cities. by  ward  lines  in  the  formation  of 
assembly  districts,  and  thus  allow  smaller  fac- 
tors to  enter  into  the  formation  of  such  dis- 
tricts, and  to  that  extent  facilitate  the  equality 
of  representation.  Thus,  the  primary  factors 
of  each  assembly  district  are  either  towns  or 
wards  or  both;  and  this  is  equally  true  whether 
the  assembly  district  is  wholly  within  a  coun- 
ty, or  consists  of  two  or  more  counties;  since 
each  county  is  subdivided  into  towns,  or  towns 
and  wards.  The  section  quoted  also  provides 
that  each  assembly  district  must  ''be  in  as  com- 
pact form  as  practicable."  As  this  clause,  to 
a  certain  extent,  limits  legislative  discretion, 
and  at  the  same  time  and  to  a  certain  extent 
authorizes  such  discretion,  it  will  be  considered 
in  connection  with  the  discretionary  powers  of 
the  Legislature.  The  Constitution  provides 
that  the  Legislature  shall,  "at  their  first  ses- 
sion after"  the  prescribed  census,  either  bv  the 
state  or  the  United  States,  "apportion  and  dis- 
trict anew  the  members  of  the  Senate  and  As- 
aembly,  according  to  the  number  of  inhab- 
itants, excluding  Indians  not  taxed,  and 
soldiers  and  officers  of  the  United  States  army 
and  navy."  Sec.  8,  art.  4.  Thus  it  appears 
that  the  Legislature  must  not  only  apportion 
the  members  of  the  Senate  and  the  Assembly 
"according  to  the  number  of  inhabitants, 
but  must  also  district  anew  the  members  of 
the  Senate  and  Assembly  "according  to  the 
number  of  inhabitants."  The  requirement 
that  such  apportionment  shall  be  made  at  the 
first  session  of  the  Legislature  after  Uie  taking 
of  such  census  very  clearly  indicates  that  the 
census  so  taken  is  to  be  the  basis  of  such  ap- 
portionment; otherwise  the  apportionment 
might  as  well  be  made  the  year  prior  to  the 
taking  of  such  census  as  the  first  session  of 
the  Legislature  thereafter.  On  this  point  Mr, 
Justice  Pinney,  in  the  former  case,  in  effect 
said,  as  will  appar  from  a  quotation  herein, 
that  the  apportionment  must  be  based  upon 
such  prior  census,  or  enumeration.  81  Wis. 
510,  15  L.  R.  A.  576.  It  is  here  conceded 
that  the  total  population  of  the  state  ac- 
cording to  the  census  of  1890  was  1,686,880; 
and  that  if  it  were  possible  to  secure  exact  and 
equal  representation  upon  the  basis  of  that  cen- 
sus, the  unit  of  representation  of  each  assembly 
district  would  be  16,868.  But,  as  already  indi- 
cated, it  is  impossible  to  secure  exact  andf  equal 
representation,  bv  reason  of  the  constitutional 
hindrances  mentioned;  and  it  is  because  of 
such  hindrances,  and  onlv  because  of  such 
hindrances,  that  the  Legislature,  under  the 
Constitution,  is  at  liberty  to  depart  from  the 
equality  of  representation.  Hence  they  are 
required  by  that  instrument  to  apportion  and 
district  anew  the  members  of  tbe  Assembly 
"according  to  the  number  of  inhabitants,^' 
and  in  doing  so  the  districts  are  to  "be  in  as 
compact  form  as  practicable."  The  thing 
thereby  sought  to  be  .secured,  and  in  fact  se- 
cured, is  equalitv  of  representation,  in  so  far 
as  it  is  practically  attainable,  without  violating 
any  of  the  other  provisions  of  the  Constitution 
named.  And  this  rule  is  not  only  applicable 
in  the  formation  of  a  district  out  of  two  or 
more  counties,  but  also  to  the  formation  of  two 
or  more  assembly  districts  in  one  county. 
In  apportioning  a  county  into  two  or  more 
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assembly  districts  thexe  is  necessarily  a  new 
unit  of  representation.  The  Act  in  question 
provides  for  six  assembly  districts,  each  made 
up  of  one  or  more  counties  in  the  northern 
portion  of  the  state,  containing  in  the  aggre- 
gate only  67,849  inhabitants,  which  is  less  than 
four  times  the  unit,  and  when  there  is  no  con- 
stitutional impediment  to  their  being  grouped 
together  into  four  districts.  In  the  formation 
of  two  or  more  assembly  districts  in  any  one 
county  the  Legislature  has  the  discretionary 
power  to  group  towns  as  they  may  see  fit,  and 
to  group  wurds  as  they  may  see  fit,  or  to  group 
towns  and  wards  as  they  may  see  fit,  provided 
that  in  doing  so  they  do  not  violate  any  of 
ihe  provisions  of  the  Constitution  mentioned. 
Perhaps  this  may  be  made  to  appear  more 
clearly  by  an  illustration.  Dane  county  eon- 
tains  86  towns  and  2  cities,  with  an  aggregate 
population,  according  to  the  last  census,  of 
59,678.  Of  these  85  towns,  29  contain  less 
than  1,500  inhabitants  each,  and  8  of  these 
contain  less  than  a  thousand,  and  only  1  ex- 
ceeds 2,000,  and  that  contains  only  2,879.  The 
city  of  Stoughton  contains  two  wards,  with 
each  less  than  1,500  inhabitants.  Madison 
has  six  wards,  and  the  largest  contains  2,943 
inhabitants.  The  act  in  question  assigned  to 
this  county  four  members.  It  is  simply  im- 
possible to  apportion  and  district  Dane  coun- 
ty anew  "according  to  the  number  of  inhab- 
itants" contained  in  it,  and  have  a  difference  in 
the  districts  to  exceed  a  minor  fraction  of  ad- 
joining towns,  or  adioining  towns  and  wards; 
but  with  the  city  of  Madison  all  in  one  district, 
as  it  is  in  the  Act,  there  ia  no  constitutional 
reason  for  any  difference  in  the  remaining 
districts  to  exceed  500  or  at  most  a  thousand; 
and  yet,  as  apportioned  under  the  Act,  there  is 
a  difference  of  7,288,  and  this,  too,  is  done  at 
the  expense  of  compactness.  Similar  views 
may  be  regarded  as  entertained  in  respect  to  a 
large  number  of  counties.  In  consequence  of 
the  very  large  wards  in  Milwaukee, — 11  of 
which  contain  to  exceed  10,000  inhabitants 
each,  and  1  of  which  contains  22,469. — it  is 
more  difficult  to  approximate  equality  of  rep- 
resentation, but  it  should  be  done  as  far  as 
practicable  under  the  restrictions  mentioned. 
Compactness,  being  of  lesser  importance,  may 
to  some  extent  yield  in  aid  of  securin^^  a 
nearer  approach  to  equality  of  rei)resentation; 
but  in  some  instances,  in  the  Act  in  question, 
it  is  made  to  yield  in  aid  of  securing  inequali- 
ty of  representation.  Thus  in  Rock  county 
there  are  three  assembly  districts,  and  there  is 
a  difference  in  two  of  them  of  6,285,  when  it 
is  quite  obvious  that  minor  fractions  of  ad- 
Joining  towns  do  not  exceed  from  500  to  a 
thousand;  and  yet  the  smallest  district  is  en- 
tirely surrounded  by  one  of  tbe  other  districts, 
thus  destroying  compactness  in  the  outside 
district.  Counsel  is  undoubtedly  right  in 
s&yiDgt  in  effect,  that  whether  the  formation 
of  such  hollow  districts  destroys  their  com* 
pactness,  within  the  meaning  of  the  Constitu- 
tion, is  simply  a  question  oifact.  According 
to  Mr.  Webster,  Marshall,  Oh.  J.,  once  said 
from  the  bench  that  "a  Legislature  may  alter 
the  law,  but  no  power  can  reverse  a  fact."  2 
Webster,  Works,  834. 

The  Constitution  also  requires  that  "the 
Legislature  shall  apportion  and  district  anew 
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Ihe  memberB  of  the  Senate  •  .  .  according 
totbe  number  of  inhabitants."    Sec.  8,  art.  4. 
The  only  constitutional  impediment  to  the 
«ecarios  of  equaliUr  of  representation  in  such 
senate  districts  is  toe  requirement  that  "sena- 
tors flhall  be  chosen  by  single  districts  of  con- 
Tenient   contiguous    territory,  .  .  .  and    no 
assembly  district  shall  be  divided  in  the  for- 
mation of  a  senate  district"    Sec.  5,  art.  4. 
The  proposed  answer  alleges  that  "in  the 
formation  of  senate  districts  the  Legislature  is 
givea  the  discretionary    power   to  compose 
them  of  assembly  districts  containing  two, 
three,  or  four  assembly  districts  of  such  num- 
hers  and  situation  as  to  the  said  Legislature 
shall  seem  convenient  and  proper  with  refer- 
CDce  to  the  situation  of  the  inhabitants  of  such 
districtM,  and  best  for  a  proper  representation 
of  the  interests  of  different  parts  of  the  state." 
This  daim  goes  to  the  extent  of  authorizing 
the  Legislature,  in  its  discretion,  to  form  a 
senate  district  from  two  of  the  smaller  or  four 
of  the  larger  assembly  districts.    Here  the 
smallest  contains  only  8,626  inhabitants,  and 
twice  that  number  would  only  be  17,252,  or 
only  313  more  than  one  third  of  the  senate 
unit;  whereas  the  largest  contains  25,111  in- 
habitants, and  four  times  that  number  would 
be  nearly  twice  the  senate  unit.    It  is  true  the 
Act  in  <j[ue8tion  does  not  in  any  instance  show 
such  wide  disparity  in  the  population  of  senate 
districts;  but  to  here  sanction  the  discretionary 
power  thus  claimed  is  to  open  the  door  for  its 
exercise  to  the  maximum  by  any  future  Legis- 
lature.   But  the  present  Act  does  go  in  that 
direction  to  the  extent  of  forming  one  senate 
district  from  two  assembly  distncts  with  an 
aggregate  population  of  onlv  80,782,  and  form- 
ing another  senate  district  from  four  assembly 
districts  with  an  aggregate  population  of  65,- 
%2.    This  is  a  plain  disregard  of  the  oonsti- 
totiona]  mandate,  which  reoulres  such  appor- 
tionment to  be  made  "accordineto  the  number 
at  inhabitants."    The  vice   which  seems  to 
nm  through  the  Act  in  question  is  in  assuming 
that  the  only  limit  to  the  discretionary  power 
of  the  Legislature  in  making  such  apportion- 
ment is  the  major  and  minor  fractions  of  such 
units  of  representation.    Thus,  the  smallest 
assembly  district  above  mentioned  is  only  192 
above  one  half  of  the  assembly  unit,  and  the 
largest  assembly  district  named  above  lacks 
only  191  of  one  and  a  half  of  the  assembly 
onit;  thus  asserting  the  broad  discretionary 
power  in  the  formation  of  assembly  districts 
of  giving  to  the  inhabitants  of  the  one  sub- 
stantially three  times  the  representative  power 
possessed  by  those  of  the  other,  and  m  the 
formation  of  senate  districts  of  giving  to  the 
inhabitants   of  the  one  a  considerable  more 
than  doable   the  representative   power   pos- 
sessed l^  the  inhabitants  of  the  other.    The 
Constitution  gives  no  warrant  to  any  such 
tctitioos  standards,  and  wiU  hear  no  such 
latitudinarious  construction.    Major  and  min> 
or  fractions  of  population  in  towns,  wards, 
tonniies,  and  assembly  districts  are,  of  course, 
to  be  considered  in  making  such  apportion- 
ments, but   they  are  only  to  be  considered 
along  the  lines  calculated  to  secure  approxi- 
mate equality  in  representation.    The  theory 
of  major  and  minor  fractions  of  the  units  of 
representation  cannot  excuse  or  justify  a  fail- 

17  L  R.  A. 


ure  to  apportion  and  district  anew  "according 
to  the  number  of  inhabitants"  in  so  far  as 
practicable,  consistently  with  the  other  pro- 
visions of  the  Constitution  mentioned.    It  has 
been   said  that  the  court  should  suggest  a 
plan  for  such  apportionment.    But  the  court 
now,  as   heretofore,  disclaims   any  and  all 
legislative    functions.    Besides,    the    people 
in  their  organic  Act  have  themselves  devised 
a  plan  which  is  binding  upon  this  court,  as 
well  as  other  officials.    That  plan,  however, 
can  never  l)e  legitimately  worked  out  by  un- 
known quantities,  in  some  occult  science, along 
the  lines  of  fictitious  standards  and  extraneous 
considerations;  but  may  very  easilv  by  obey- 
ing the  imperative  constitutional    mandate, 
oMervine  its  fixed  standards  and  resorting  to 
the  simple  rules  of  addition,  subtraction  and 
division.      8uch  constitutional  mandate  and 
standards  cannot  be  broken  down  or  rendered 
inoperative   on    the    theoiy  of  discretionary 
power.    In  speaking  of  a  constitutional  pro- 
vision requiring  senators  to  "  be  apportioned 
according  to  the  number  of  inhabitants,"  and 
after  mentioning  the  impossibility  of  dividing 
towns,  Shepley,  J,,  in  18  Me.  472,  478,  said: 
**  And  here  also  it  may  be  said  there  must  ex- 
ist a  discretion  to  be  exercised  by  the  Legisla- 
ture makinff  an  apportionment.    That  power 
which  a  legulative  body  is  compelled  to  exer- 
cise by  such  a  moral  necessity  cannot  properly 
be  considered  as  discretionary.    If,  however, 
it  be  so  designated,  it  is  a  discretion  like  that 
last  named,  limited  in  the  same  manner,  and 
not  subject  to  be  abused.    There  can  be  no 
warrant  for  the  exercise  of  this  kind  of  dis- 
cretion, if  it  may  be  so  called,  beyond  what  is 
requir^  by  the  case  to  be  provided  for.    If 
the  L^slature  has  any  other  discretion,  it  is 
necessarily  an  unlimited  one  in  practice,  how- 
ever it  maybe  attempted  to  limit  it  in  theory." 
Then  after  speaking  of  such  unlimited  dis- 
cretion, he  further  said:    *'  It  is  believed  that 
such  is  the  legitimate  and  practical  tendency 
of  admitting  any  other  discretion  than  that 
which  arises  out  of  an  absolute  moral  neces- 
sity."   "  When  the  Constitution  defines  how  a 
right  may  be  exercised,  it  prohibits  the  exer- 
cise of  that  right  in  some  other  way."    Morri$ 
V.  P&uoeU,  125  Ind.  281,  9  L.  R.  A.  826.    The 
rule  is  tersely  stated  by  Marshall, CA.  J.,  thus: 
'*  It  is  a  rule  of  construction,  acknowledged 
by  all,  that  the  exceptions  from  a  power  mark 
its  extent;  for  it  would  be  absurd,  as  well  as 
useless,  to  except  from  a  eranted  power  that 
which  was  not  granted, — that  which  the  words 
of  the  grant  coiQd  not  comprehend."    Qibbom 
V.  Og&i,  22  U.  8.  9  Wheat.  191,  6  L.  ed.  69. 
And  again  the  same  chief  justice  said:     "  If  it 
be  a  general  rule  of  interpretation,  to  which  all 
assent,  that  the  exception  of  a  particular  thing 
from  general  words  proves  that  in  the  opinion 
of  the  lawgivers  the  thing  excepted  would  l^e 
within  the  general  clause  had  the  exception 
not  been  made,  we  know  of  no  reason  why 
this  general  rule  should  not  be  as  applicable 
to  the  Constitution  as  to  other  instruments." 
Br&wn  V.  Maryland,  25  U.  8.  12  Wheat.  4JJ8, 
6  L.  ed.  685.    **  In  expounding  the  Constitu- 
tion," said  Taney,  Oh.  J,,  **  every  word  must 
have  its  due  force  and  appropriate  meanin^r, 
for  it  is  evident  from  the  whole  instrument 
that  no  word  was  unnecessarily  used,  or  need- 
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lesplj  added.*^  Eolmes  y.  Jenniton,  89  IJ.  8. 
14  Pet.  671, 10  L.  ed.  694;  State  y.  Pullman  Pat- 
ace  Car  Co,,  64  Wis.  106.  It  follows  that  the 
CoDstitutioD  requires  the  Legislature  to  appor- 
tion the  state  into  senate  and  assembly  dis- 
tricts "according  to  the  number  of  inhab- 
itants/' as  nearly  as  it  can  be  done  consistent!  j 
with  the  other  provision  of  the  Constitution 
mentioned.  Such  constitutional  requirements 
are  plain  and  unambiguous,  and  hence  are  not 
to  be  regarded  as  abrogated  by  any  number  of 
legislatiye  violations  oi  them.  If,  as  claimed, 
tbere  has  never  been  any  such  equal  apportion- 
ment in  the  state,  then  there  certainly  has 
never  been  any  legislative  construction  of  the 
words  quoted;  for,  in  order  to  give  any  effect 
to  such  construction,  the  words  construed 
must  be  ambiguous,  and  capable  of  two  or 
more  meanina8,one  of  which  the  Legislature  has 
adopted.  Where,  however  the  words  are  un- 
ambiguous, and  the  Legidature  has  never  un- 
dertaKen  to  construe  uem,  but  simply  disre- 
garded them,  their  action,  though  often 
repeated,  cannot  be  allowed  to  have  the  ^ect 
otpro  tanto  repealing  the  Constitution. 

Judgment  hoe  already  been  entered  in  accord- 
ance  toith  the  prayer  of  the  complaint, 

Winslowt  J.9  dissenting: 

I  cannot  agree  with  my  colleagues  upon 
either  of  the  questions  which 'are  presented  in 
this  action. 

Firet,  As  to  the  Jurisdiction  of  the  court  to 
entertain  the  action.  The  action  is  an  action 
in  equity  for  an  injunction,  attempted  to  be 
brought  by  the  mere  relation  of  a  private  citi- 
zen to  redress  a  purely  i>ublic  wrong  (if  in  fact 
there  be  any  wrone)  without  the  presence  of 
the  attorney-gener^.  The  relator  suffers  no 
private  or  individual  wrong  different  from 
that  in  which  the  public  shares,  and  be  assumes 
to  maintain  an  action  on  behalf  of  the  people, 
who  have  never  placed  in  his  hands  any  com- 
mission for  that  purpose.  That  a  private  citi- 
zen ever  possessed  any  such  power  to  take 
upon  himself,  unbidden,  the  task  of  redress- 
ing the  wrongs  of  the  jpublic  by  an  action  for 
injunction,  at  least  until  the  reDderinsr  of  this 
decision,  I  most  strenuously  deny.  Not  that 
a  public  wrong  cannot  be  prevented  by  an  in- 
junction in  equity.  Such  power  has  long  been 
vigorously  maintained  by  the  courts  of  Eng- 
land and  America;  but  it  has  always  been 
maintained  with  equal  vigor  that  the  remedy 
must  be  invoked  by  the  state,  through  the 
attorney-general,  its  chosen  law  officer,  and 
that  a  private  citizen  could  not,  of  his  own 
motion,  constitute  himself  the  self-elected 
champion  of  the  people,  and  stride  into  the 
legal  arena  declaring,  "  I  am  the  state,"  and 
challenge  public  officials  to  justify  their  acts. 
The  authorities  on  the  subject  of  the  action  in 
equity  by  injunction  to  prevent  wrongs  of  a 
purely  public  nature  were  fully  and  exhaust- 
ively reviewed  by  Chirf  Justice  Kyan  in 
AUy-Qen,  v.  Chicago  d  JV.  W.  R,  Co.,  85 
Wis.  425,  and  I  could  not  hope  to  add  any- 
thing to  that  exceedingly  luminous  discussion 
of  the  authorities,  even  had  I  the  time  at  my 
disposal  to  attempt  the  task.  It  is  true  that 
the  exact  point  here  under  discussion  was 
not  in  issue  in  that  case,  because  the  action 
was  there  brought  by  the  attorney-general; 
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but  the  review  of  the  authorities  there  made 
shows  that  the  question  is  not  open  to  discua- 
sion.    It  is  there  treated  as  a  settled  question. 
The  learned  chief  lustice  says,  on  page  526: 
"  We  cannot  state  the  rule  better  than  by  tak- 
ing it  from  the  excellent  work  of  Mr.  Brice, 
so  recently  given  to  the  profeasion.    Under 
many  circumstances,   the  court  of  chancery 
has,  on  public  grounas.  Jurisdiction  to  prevent 
corporations  acting  in  various  ways,  or  con- 
trary to  the  intent  for  which  they  have  been 
created.    The  public,  however,  must  be  rep- 
resented in  all  applications  relating  to  such  mat- 
ters, and  this  is  done  by  the  intervention  of  the 
altomev-general.    No  single  person,  whether 
a  member  of  the  corporation  in  question  or  not, 
is  able  on  his  own  account,  and  of  his  own 
motion,  to  call  upon  the  court  to  interfere  for 
his  special  protection."    Again,  on  page  527, 
he  quotes  with  approval  the  language  of  Kin- 
dersley,  F.   0,,  as  follows:    "Whenever  the 
interests  of  the  public  are  damnified  by  a  com- 
pany establishea  for  any  particular  purpose  by 
Act  of  parliament,  acting  iileeally  and  in  con- 
travention of  the  powers  conferred  upon  it,  I 
conceive  it  is  the  function  of  the  attorney -gen- 
eral to  protect  the  interests  of  the  public  by 
information."    Also  on  page  548  he  quotes 
with  approval  the  followmg  language  of  the 
Supreme  Court  of  Pennsylvania  m  the  case  of 
Biiek   Mountain  Coal  Co,  v.  Lehigh  Coal  db 
Nav.  Co,,  50  Pa.  91,  88  Am.  Dec.  534:    *'  Itis 
plain,  therefore,  that  a  private  individual  may 
not,  in  the  absence  of  a  special  right  or  spe- 
cial authority,  vindicate  the  public  for  breach 
of  duties  owing  to  her  alone.  ...  It  may  not 
be   out  of  place  to  add   that  we  have  no 
doubt  but  the  remedy  by  a  bill  for  an  injunc- 
tion, sued  out  on  the  part  of  the  common- 
wealth  by  the   attorney-general,  would    lie 
against  a  company  to  compel  them  to  observe 
their  charter  obligations."    The  chief  luPtioe 
further  says,  on  page  629:    *'  The  jurisdiction 
is  now  clearly  defined  as  havin?  two  branches;, 
one  on  behalf  of  the  state  for  public  wroog.aud 
the  other  on  behalf  of  private  persons  for  pri- 
vate wrong,  arising  from  an  excess  or  abuse 
of  corporate  franchises.    Relief  against  public 
wrong  is  confined  to  informations  by  the  at- 
tomev-general."    The  language  of  Cnirf  Jus- 
tice Giteon  of  Pennsylvania  in  the  case  of  Cot^l. 
V.  Burrell,  7  Pa.  84,  is  especially  happy  upoa 
this  point    He  says:    "The  commonwealth 
Las  her  own  chosen  officer  for  the  protection 
of  her  own  rights,  (and  the  rights  of  the  whole 
community  are  what  constitute  public  rights, 
or  the  rights  of  the  commonwealth)  and,  aa> 
she  has  not  explicitly  allowed  his  office  to  be 
assumed  by  any  one  who  may  please  to  try 
his  bRud  at  the  business  of  prosecution  as  aelf- 
constituted  locum  tenens,  we  dare  not  assume 
the  power  to  allow  it."    It  seems  entirely  clear- 
to  me  that,  according  with  the  universal  prac- 
tice of  the  English  and  American  courts  of 
chancery,  an  action  like  the  present,  to  pre- 
vent a  purely  public  wrong,  must  be  brought 
by  information  in  equity,  filed  by  the  attor- 
ney-general on   t)ehalf  of  the   public.      The^ 
public  suffers  the  wrong;  the  public  must. 
bring  the  action  to  redress  it. 

But  it  is  claimed  that  because  by  our  Con- 
stitution the  writ  of  injunction  has  been  classec^ 
with    the  .purely    prerogative    common-la \i^ 
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writ!,  like  mandamus,  quo  warranto,  etc.,  and 
hAS  thus  acquired  the  nature  of  a  prerogative 
writ.  8ome  chanee  has  necessarily  taken  place 
in  the  manner  of  its  use.    Not  so,  however; 
no  such  change  is  indicated  in  the  Constitution 
DOT  in  our  statutes,  and  the  very  decision 
which  settled  the  status  of  the  writ  as  a  <}ua8i 
prerogative  writ — >'.  e„  Atiy-Oen.  y.  Chicago 
d  iV.  W,  E.  Co. — contains  the  following  apt 
and  sensible  remarks  on  this  verv  question  : 
"  It  is  therefore  plain  that  the  original  juris- 
diction of  this  court  is  both  legal  and  equi- 
table, within  certain  limits, — legal  for  the  use 
of  the  common-law  writs;  equitable  for  the 
use  of  the  chancery  writ.    The  use  of  the  for- 
mer must  be  according  to  the  course  of  com- 
mon hi  w  courts;  the  use  of  the  latter  accord- 
ing to  the  course  of  courts  of  equity;  in  each 
case  subject  to  statutory  modifications  of  the 
practioe,  which  do  fiot  impair  the  jurisdiction 
granting   them."  Neither  the  suggestion  in 
iHate  V.   Baker,  88  Wis.  71,  nor  the  opin- 
ion in  State  v.  Doyle,  40  Wis.  176.  22  Am. 
Rep.  092,  help  the  relator's  position  in  this 
action  in  the  least.    These  were  applications 
for  the  true  prerogative  writs  of  quo  warranto 
and  mandamus,  respectively,  which  are  purely 
common-law  writs.     As  indicated  by  Chitf 
Justice  Ryan  their  use  must  be  accoitling  to 
tbe  course  of   the   common-law  courts.    It 
seems  to  be  a  fact  that  these  common-law  writs 
were  often  issued  by  the  common-law  courts 
on  relation  of  a  private  citizen  to  enforce  a 
public  right;  but  the  injunction  was  a  remedv 
applied  only  by  the  court  of  chancery  accord- 
ing to  its  own  rules,  and  one  of  those  rules  was 
that  in  matters  of  purely  public  riffbt  it  must 
be  sued  out  by  the  attorney-general.    I  think 
I  can  say  confidently  that  no  case  or  authority 
can  be  found  to  the  contrary  of  this  doctrine. 
I  am  gratified  also  to  know  that  my  views 
i2pon  this  question  seem  to  have  been  shared 
as  recently  as  March  last  by  my  colleagues  on 
this  bench.    In  the  former  case  of  Slate  v.  Cun- 
ningham,  81  Wis.  471,  15  L.  R.  A.  664,  Juetke 
Orton  said:  "As  a  preliminary  question,  it  has 
already  been  decided  that  this  case  could  not  be 
brought  by  a  private  relator,  because  no  one 
bas  any  private  interest  in  the  subject-matter. 
The  matters  being  exclusively  puhliei  juris, 
tbe  case  must  be  brought  by  the  attorney  gen- 
eral on    his  own   relation,  representing  the 
whole  state  and  the  people  thereof.    This  is 
tbe  form  and  title  in  which  the  case  now 
stands  in  this  court,  and  in  which  it  must  be 
sustained  if  at  all."    And  Mr,  Justice  Pinney, 
on  page  487,  81  Wis.,  was  even   more  em- 
phatic:    **  The  suit  is  one  instituted  in  this 
court  in  tbe  name  of  the  state  by  the  attorney- 
general,  upon  leave  granted,  in  relation  to  a 
matter  of  public  concern,  involving  the  rights 
and  liberties  of  the  people  of  the  state,  c^- 
oeming  matters  Biricilj  puUici  juris,  hudm 
which  DO  one  citizen  has  any  special  or  pecu- 
liar right  or  interest  to  be  protected  or  vindi- 
cated other  than  that  which  is  common  to  citi- 
xens  in  general,  and  in  rdation  to  which  no 
private  person  can  have  or  maintain  an  action, 
and  no  suit  or  proceeding  can  be  maintained 
sa?e  in  the  name  of  the  state,  prosecuted  by 
tbe  attorney-general."    And  Mr,  Justice  Cas- 
•oday  said  tnat  the  decision  was  in  full  accord 
with  his  judgments    It  is  to  be  remembered, 
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also,  that  in  the  case  in  which  these  opinions 
were  written  application  was  first  made  by  a 
private  relator  for  leave  to  bring  tbe  action,  so 
that  the  remarks  above  quoted  must  have 
been  made  advisedly.  My  views  are  the  same 
now  as  then  upon  the  proposition,  but  the 
views  of  my  associates  seem  to  have  changed. 
However,  if  this  were  the  only  point  upon 
which  I  differed  with  the  decision  of  the  ma- 
lority  of  the  court,  I  should  write  no  opinion, 
but  content  myself  with  a  simple  dissent.  But 
my  views  as  to  the  merits  of  the  action  are 
totally  at  variance  with  th^)se  of  my  colleagues, 
and  to  that  question  I  address  myself.  In  the 
former  case  of  State  v.  Cunningham,  81  Wis. 
440, 16  L.  R  A.  661,  it  was  held  that  the  Ap- 
portionment Act  of  1891  was  invalid,  because 
it  violated  a  positive  command  of  the  Constitu- 
tion, namely,  the  command  that  county  lines 
should  not  be  broken  in  the  formation  of  as- 
sembly districts.  As  to  the  correctness  of  that 
decision  I  have  no  doubt.  But  that  question 
is  not  before  us  now.  The  controlling  ques- 
tion in  this  case  is  whether  the  law  is  uncon- 
stitutional because  of  the  disparitv  of  popula- 
tion between  the  districts  formed  by  it.  In  the 
case  just  dted  it  was  said  by  Mr,  Justice  Fin- 
ney, in  the  course  of  his  opinion,  with  refer- 
ence to  this  very  question:  "  Whether  this 
court  can  declare  an  Act  of  Apportionment 
void  in  such  cases  is  a  question  not  material  to 
the  decision  of  this  case,  and  which  will  re- 
quire further  discussion  and  consideration,  and 
need  not  be  now  determined."  In  these  views 
I  concurred.  The  question  thus  suggested  is 
now  presented.  Every  law  passed  by  the  leg- 
islative branch  of  the  government  and  ap- 
proved by  the  executive  is  presumed  to  be 
constitutional.  Every  intendment  is  in  its 
favor.  It  is  not  to  be  lightlv  set  aside.  It 
should  be  sustained,  unless  it  is  clearly  In  vio- 
lation of  the  Constitution;  and  it  is  frequently 
said  that  its  unconstitutionality  must  appear 
beyond  all  reasonable  doubt  These  are  fun- 
damental principles.  I  approach  the  consider- 
ation of  this  question,  therefore,  feeling  that 
the  law  should  be  sustained  if  possible,  and 
this  feeling  is  the  stronger  because  a  decis- 
ion adverse  to  the  law  declares  unconstitu- 
tional every  previous  apportionment,  and 
brands  every  Legislature  which  ever  assembled 
at  the  seat  of  government  since  1852  as  merely 
a  de  facto  Legislature;  for  it  is  a  fact  that  all 
previous  apportionments  contain  greater  rela- 
tive differences  in  population  than  the  one  be- 
fore us.  One  would  naturally  desire  to  be 
very  sure  of  his  ground  before  announcing 
such  a  conclusion.  Let  us  examine  tbe  con- 
stitutional provisions  which  are  claimed  to  be 
violated  by  this  law.  The  first  requirement  is 
that  the  apportionment  shall  be  made  accord- 
ing to  population.  This  requirement  was,  of 
course,  intended  to  secure  substantial  equality 
of  representation.  If  it  stood  alone,  without 
other  requirements,  the  argument  would  be 
strone  that  practically  absofute  equality  in  tbe 
population  of  districts  was  intended.  But 
there  are  other  requirements  equally  binding, 
which,  to  a  greater  or  less  degree,  must  neces- 
sarily seriously  interfere  with  die  idea  of  abso- 
lute equality  in  districts;  in  fact,  render  it  im- 
possible. In  case  of  assemblv  districts,  these 
other  requirements  are  (1)  that  no   county, 
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towD,  or  ward  line  shall  be  broken  ;C^  that  the 
districts  shall  consist  of  contiguous  territory; 
and  (8)  that  they  shall  be  in  as  compact  form 
as  practicable.  In  case  of  senate  districts,  (1) 
that  no  assembly  district  be  divided;  (2)  that 
the  territory  of  the  district  be  convenient  and 
contiguous. 

Ko  argument  is  required  to  show  that  these 
additional  constitutiooal  commands  render  im- 
possible anything  approaching  absolute  numer- 
fcal  equality  in  districts.  If  county  lines  can- 
not be  broken,  great  disparity  in  population  in 
districts  is  unavoidable.  Take  an  example. 
Suppose  the  unit  of  assembly  representation  to 
be  16,000.  Given  two  counties  containing  re- 
spectively 89,000  and  25,000  inhabitants.  The 
first  county  has  two  entire  units  and  a  minor 
fraction,  so  it  will  be  entitled  to  but  two  as- 
semblymen; the  second  county  has  one  unit 
and  a  major  fraction,  which  entitles  it  to  two 
assemblymen.  Thus,  if  these  two  counties  be 
divided  exactly  evenly,  10,500  inhabitants  will 
elect  an  assemblyman  in  one  county  while 
12,500  will  elect  an  assemblyman  in  the  other 
county,  but  it  could  not  be  said  that  aoy  rights 
of  any  citizen  had  been  violated.  So  ii  is  evi- 
dent, also,  tbat  the  requirement  of  compact- 
ness is  liable  to  interfere  seriously  with  numer- 
ical equality.  And  in  the  case  of  senate 
districts  it  is  equally  evident  that  the  Constitu- 
tion cannot  mean  absolute  equality.  The  sen- 
ate district  must  be  composed  of  entire  assembly 
districts.  There  are  now  88  senate  districts 
and  100  assembly  districts.  If  the  assembly 
districts  be  equal,  or  nearly  so,  and  three  are 
assigned  to  each  senate  district,  there  will  be 
one  senate  district,  composed  of  four  assembly 
districts;  and  the  numerical  difference  between 
this  last-named  district  and  the  others  would 
be  substantially  the  a-sspmbly  unit.  Thus  the 
very  terms  of  the  Constitution  demonstrate  the 
impossibility  of  equality  in  either  senate  or  as- 
sembly districts.  It  is  evident  that  the  term 
"  according  to  population  "  means  **  as  near 
as  reasonably  practicable,"  in  view  of  the 
other  requirements.  It  is  evident  also  that 
there  must  be  a  latitude  of  action  in  regard  to 
population  if  the  requirement  as  to  compact- 
ness is  to  have  any  effect.  This  is  certain,  be- 
cause if  the  districts  are  to  be  divided  so  us  to 
give  the  nearest  possible  approach  to  equality, 
compactness  must  necessarily  be  disreparded. 
Who,  then,  is  to  Judge  of  what  degree  of 
equality  of  numbers  is  reasonably  practicable? 
And  who  is  to  jud^  of  the  compactness  which 
is  practicable?  Manifestly  the  Legislature, 
upon  whom  the  duty  of  apportionment  is  im- 
posed. Here,  then,  is  evidently  a  latitude  of 
action.  Here,  within  limits  which  no  one  can 
precisely  define  or  lay  down,  is  a  discretion  to 
be  exercised,  not  by  this  court,  but  by  the  Leg- 
islature. The  very  fact,  also,  that  the  duty  of 
apportionment  is  imposed  on  the  Legislature, 
a  body  which  in  the  highest  degree  is  charged 
with  the  exercise  of  judgment  and  discretion 
in  its  acts,  is  a  strong  implication  that  discre- 
tion is  intended  to  be  exercised.  If  it  ^ere 
simply  a  question  of  addition  and  division,  a 
board  of  arithmeticians  would  answer  the  pur- 
pose far  better.  There  is,  therefore,  in  my 
Judgment,  a  discretion  here  which,  with  the 
terms  of  the  Constitution  alone  before  us,  is 
«vidently  quite  large;  a  discretion  which  any 
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court  should  hesitate  long  before  Interfering 
with.  I  say  it  is  evident  on  the  face  of  the 
Constitution  itself  that  a  large  discretion  neces- 
sarily exists  in  the  Legislature  with  referenca 
to  the  matter  of  population,  but  we  h<ive  light 
on  the  subject  other  than  that  furnished  by  the 
words  of  fhe  Constitution.  It  is  a  cardinal 
principle  of  the  law  with  reference  to  the  con- 
struction of  statutes,  the  meaning  of  which  is 
in  any  way  doubtful,  that  contemporaneous, 
long-continued,  and  open  construction  of  the 
statute  in  a  certain  manner  by  the  officers  or 
bodies  chared  with  the  duty  of  executing  it  is 
of  great  weight  in  Judein^  of  the  proper  con- 
struction, and  such  practical  construction  is 
often  controlling.  This  principle  has  been 
fully  recognized  by  this  court  in  Seanlan  v. 
C/iUdif,  83  Wis.  663,  and  Harrington  v.  Smith, 
28  Wis.  48,  That  the  same  principle  is  appli- 
cable to  the  construction  of  a  Constitution, 
which  is  simply  the  highest  law  of  the  state,  is 
unquestionable.  Leavenworth  County  Comn, 
V.  MiUer,  7  Kan.  470,  12  Am.  Rep.  426.  In 
judging,  therefore,  of  the  latitude  or  discretion 
which  the  Legislature  is  given  by  the  Consti- 
tution with  regard  to  the  population  of  dis- 
tricts, we  are  entitled  to  examine  into  and 
consider  the  construction  which  was  contem- 
poraneously placed  upon  these  constitutional 
provisions.  In  this  investigation  we  are 
peculiarly  fortunate,  because  the  same  body 
which  framed  the  Constitution  and  laid  down 
the  rules  of  apportionment  incorporated  into 
the  Constitution  also  an  apportionment  of 
the  state,  which  remained  in  force  until 
1852. 

Now,  I  know  it  will  be  said  that  the  Const!* 
tution  makers  were  not  bound  by  the  constitu- 
tional requirements  in  making  their  apportion- 
ment, and  that  they  might,  if  they  chose, 
violate  the  rules  which  they  laid  down  for  the 
control  of  the  Legislature;  and  I  freely  grant 
the  soundness  of  the  proposition.  But  to  my 
mind  it  is  not  within  the  bounds  of  reason  nor 
probability  to  suppose  that  an  earnest  body  of 
men,  assembled  for  the  purpose  of  laying  the 
foundation  of  the  new  commonwealth,  should 
lay  down  a  code  of  fundamental  rules  intended 
to  guard  the  rights  of  the  citizen  in  his  votine 
power  for  all  time,  and  in  the  next  breath 
should  deliberately  violate  those  rules,  and  de- 
clare that  for  a  number  of  years  that  part  of 
the  Constitution  should  be  nullified.  Kor  do 
I  find  anything  in  the  debates  of  the  conven- 
tion which  indicates  that  the  members  ever 
thought  they  were  making  an  apportionment 
in  violation  of  constitutional  rules.  I  entertain 
no  doubt  that  this  first  apportionment  made 
by  the  framers  of  the  Constitution  was  in- 
tended to  be  made  under  the  rules  which  the 
Constitution  laid  down .  Any  other  view  seems 
to  jne  a  severe  imputation  upon  the  character 
of  the  fathers  of  the  state.  1  regard  it  as  a 
practical  exposition  of  the  Constitution  by  the 
makers  of  that  instrument  themselves,  and  as 
such  entitled  to  the  greatest  weight  in  judging- 
of  the  extent  of  that  undefined  latitude  or  dis- 
cretion which  was  intended  to  be  allowed  as  to 
population  of  districts.  As  such,  let  us  briefly 
examine  it  The  population  of  the  territory 
was  a  little  more  than  210,000.  The  number 
of  assemblymen  provided  for  was  66,  and  oT 
senators  19.    The  assembly  unit  of  p(4>ulatioik 
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was  nearly  8,200,  the  senate  unit  11 ,000.    The 
lar^t  assembly  district  was  Green  couDty, 
which  bad  a  population  of  6,487,  or  more  than 
tvicc  the  unit;  and  the  smallest  district  was 
Calumet  county,  with  a  population  of  1,060,  or 
about  one  third  of  the  unit;  and  between  these 
tvo  extremes  the  whole  gamut  of  population 
was  run  through  in  the  other  districts.     Bo  the 
larfi:est  senate  district  was  Waukesha  county, 
with  a  population  of   15,866.   an  excess  of 
neariy  one  half  the  unit,  and  the  smallest  dis- 
trict was  formed  of  Crawford,  Chippewa,  St. 
Croix,  and  La  Pointe  counties,  with  a  popu- 
lation of  8,450,  or  aoout  one  third  the  unit; 
and  between  these  extremes  ranged  the  other 
districts.   Again,  counties  were  not  given  their 
pioporlionate   number   of   members.    Thus, 
Racine  county,  with  a  population  of  19,639, 
and  entitled  clearly  to  6  members,  received  but 
6,  while  Rock  county,  with  a  population  of 
14,729,  also  received  5.    Again,  where  coun- 
ties were  awarded  more  than  one  assemblyman, 
the  division  of  the  county  was  not  always 
made  in  accordance  with  the  county  unit  of 
population.    An   example  of  this   occurs  in 
Milwaukee  county,  where  the  country  towns 
are  divided  into  three  assembly  districts,  with 
populations,  respectively,  of  2,156,  2,948,  and 
8,620.    By  an  obvious  rearrangement,  where- 
by compactness  is  not  sacrificed,  the  districts 
mi^ht  have  been  made  2,784,  2,807,  and  8,133. 
Other  instances  could  undoubtedly  be  found, 
but  I  forbear.    I  have  cited  enough  to  show 
that  the  Constitution  makers  evidently  consid- 
ered that  there  was  a  wide  latitude  or  discre- 
tion allowable  as  to  population.    It  was  nat- 
ural that  when  the  constitutional  convention 
bad  thus  set  the  example,  and  given  a  practical 
construction  to  the  instrument,  the  Legislature 
sbould  follow  the  path  so  marked  out,  and  so 
we  find  the  fact  to  be.    The  first  legislative 
apportionment  was  made  in  1852;  the  next  in 
1856;  and  they  have  been  made  every  five  years 
sioce  that  time.    In  1852  the  units  of  repre- 
sentation were  nearly  the  same,  and  the  assem- 
ble districts  varied  in  population  from  963  to 
8,566,  the  senate  districts  from  4, 104  to  19,188, 
while  many  counties  received  less  than  the 
number  of  assemblymen  which  the  population 
entitled  them  to.    In  1856  the  assembly  dis- 
tricts ran  from  2,428  to  9,272,  the  unit  being 
5,521;  and  the  senate  districts  ran  from  7,558 
to  34,540,  the  unit  being  18,403.     In  1861  the 
assembly  districts  ran  from  8,119  to  15.682,  the 
iiDit  beinir  7,758,  and  the  senate  districts  ran 
from  18,170  to  84,154,  the  unit  being  28.511. 
In  1866  the  assembly  districts  ran  from  5,199 
to  14,841.  the  unit  being  8,683;  and  the  sen- 
ate districts  ran  from  12,667  to  42,029   the 
DDil   being    26,818.      In  1871   the  assembly 
districts  ran    from  5,855  to  23,611,  the  unit 
Wiog   10,546;   and    the  senate  districts   ran 
from  14,570  to  46,941,  the  unit  bein^  31,959. 
Itu  unnecessary  to  follow  the  remaming  ap- 
portionments.     They  are   substantially    like 
those  above  cited;  they  all  show  the  exercise 
of  a  wide  latitude  as  to  relative  population  of 
disuicts;  they  all  follow  the  lead  of  the  consti- 
tutional apportionment.    The  present  appor- 
tionment divides  the  state  far  more  nearly 
according  to  population  than  any  one  of  the 
previous  apportionments  since  the  state  was 
boro.   Now,  I  do  not  wish  to  be  misunderstood. 

nURA. 


I  am  not  claiming  that  because  previous  L^- 
islatures  have  violated  the  Constitution  the 
Legislature  of  1892  may  do  so  with  impunity. 
I  fully  understand  that  no  prescriptive  right  to 
break  a  constitutional  command  can  l^  ac- 
quired. I  am  simply  claiming  that  it  is  appar- 
ent that  the  Constitution  confers  a  discretion 
on  the  Legislature  as  to  the  population  of  dis- 
tricts, a  discretion  whose  limits  are  undefined, 
and  that  in  considering  the  limits  of  such  dis- 
cretion, contemporaneous,  long-continued,  and 
unchalleoged  construction  by  the  Legislature 
is  of  great  weight.  Here  we^  have  a  practical 
construction  placed  upon  the  constitutional 
requirement  by  the  Constitution  makers  them- 
selves. We  have  also  forty  years  of  prac- 
tical construction  by  the  Legislature  following 
the  constitutional  construction,  unchallenged 
until  now;  and  I  believe  it  should  prevail.  If 
it  does  prevail,  then  the  law  before  uj^  is  un« 
questionably  valid. 

Considerable  stress  was  laid  upon  the  fact 
that  under  the  Act  in  question,  where  counties 
contained  more  than  one  assemblv  district,  the 
county  was  not  divided  as  nearly  equally  in 
point  of  population  as  possible.  A  consider- 
able number  of  instances  of  this  kind  were 
commented  upon.  It  was  claimed  that  in  such 
case  a  new  unit  should  be  obtaioed,  and  the 
districts  made  to  conform  as  nearly  as  practi- 
cable to  that  new  unit  in  population.  What  I 
have  said  as  to  the  legislative  discretion  applies 
to  a  considerable  extent  upon  this  question. 
The  limitations  of  contiguity  and  compactness 
interfere  with  equality  of  population,  and  the 
40-years  practical  construction  is  equally  em- 
phatic in  its  tendency  to  prove  that  no  indexible 
rule  of  this  kind  is  laid  down  by  the  Constitu- 
tion. It  is  very  evident  also  that  it  would  be 
very  undesirable  in  some  cases  to  divide  a  coun- 
ty as  absolutely  even  as  possible.  Take  the 
case  of  Racine  county,  for  instance.  The  city 
contains  a  population  of  21,014  by  the  last 
census,  and  the  country  towns  a  population  of 
15,254.  The  city,  by  this  law,  was  made  one 
assembly  district,  and  the  country  another. 
Now,  here  was  a  disparity  of  nearly  6,000  be- 
tween these  two  districts;  but  is  it  not  manifest 
that  the  county  will  probably  be  better  repre- 
sented and  the  voters  better  satisfied  by  this 
arrangement  than  by  detaching  wards  from 
the  city  and  adding  them  to  the  country  dis- 
trict? Any  man  with  any  experience  knows 
that  the  attaching  of  city  wards  to  a  country 
district  is  apt  to  produce  discord  and  dissatis- 
ftiction.  IHie  city  has  its  peculiar  interests, 
and  the  country  has  its  interests,  and  they  gen- 
erally conflict.  A  map  was  presented,  sho«v- 
ing  how  the  county  could  be  divided  into  two 
districts  with  almost  exact  equality  of  popula- 
tiou.  By  this  map  the  first  and  second  wards 
of  the  city  were  detached  from  the  city  and 
added  to  the  country  towns.  The  fantastic 
shape  of  the  proposed  district  would  rival  that 
of  the  original  district  from  which  it  is  said 
the  word  **gerrymander"  is  derived.  No  one 
would  say  that  any  good  end  could  be  subserved 
by  such  a  carving  of  the  city.  Now,  I  do  not 
contend  that  these  remarks  apply  to  all  the  dis- 
tricts of  which  complaint  is  made.  They  do 
apply  to  some  extent  to  the  Janesville  district, 
and  to  the  Eau  Claire  district;  but  there  are 
undoubtedly  disparities  in  the    divisions    of 
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counties  for  wbleh  no  particular  reason  appears 
on  the  face  of  the  map.  With  regard  to  such 
instances,  it  is  dear  to  me  that  the  legislative 
discretion  is  a  wide  one  as  to  numbers;  that 
they  may  consider  things  such  as  the  commu- 
nity of  interest,  facility  of  communication,  the 
general  topography,  the  rapidity  with  which 
population  is  increasing,  and  many  other  things 
which  this  court  cannot  know,  and  wiih  which 
ii  has  nothing  to  do.  This  court  cannot  take 
evidence  as  to  these  outside  considerations,  but 
I  have  no  doubt  of  tlie  power  of  the  Legisla- 
ture, in  the  exercise  of  its  discretion,  to  con- 
sider them.  Such  considerations  were  urged 
in  the  constitutional  convention  in  making  the 
first  apportionment,  and  it  is  clear  that  they 
were  acted  upon,  and  that  variations  in  popu- 
lations of  districts  were  thus  produced.  In  any 
event,  the  differences  within  county  lines  are 
not  sufficient,  it  seems  to  me,  to  authorize  any 
court,  in  view  of  our  constitutional  and  legis- 
lative history,  to  set  aside  the  law,  and  leave 
the  state  with  no  apportionment. 

A  few  general  observations,  and  I  leave  the 
subject.  I  fear  we  are  entering  upon  a  period 
of  judicial  apportionments.  This  is  the  sec- 
ond law  which  has  been  attacked  within  a  few 
months  in  this  court.  After  the  decision  on 
the  first  law,  the  Legislature  was  reconvened, 
and  the  present  law  enacted.  Now  this  law  is 
attacked,  and  the  court  holds  it  void,  and  points 
out  in  its  opinion  wherein  the  Constitution  is 
violated.  Presumably  another  session  of  the 
Legislature  will  be  held,  and  another  attempt 
win  be  made  to  pass  an  apportionment  law  in 
accordance  with  the  opinion  of  the  court. 
This  also  may  be  attacked  by  some  enterpris- 
ing citizen,  who  steps  into  court  with  his  pri- 
vate counsel,  and  relates  to  the  court  the 
burning  wrongs  of  some  of  his  fellow  citizens 
in  a  far  distant  county,  wbcareall  unconscious 
of  the  outrages  inflicted  on  their  rights  as  citi- 
zens. Again  the  court  will  pass  upon  the 
questions  raised,  and  inform  the  Legislature 
wherein  the  law  must  be  corrected.    By  the 


time  this  process  has  been  repeated  several 
times  more,  it  will  be  a  serious  question  whether 
the  law  finally  resulting  is  the  offspring  of  the 
Jjegislature  or  of  the  court.  Has  not  the  Leg- 
islature acted  simply  as  the  recorder  of  the 
decrees  of  the  court?  Has  not  its  discretion 
vanished,  and  been  supplanted  by  the  discre- 
tion of  the  court?  Has  not  the  court  in  fact 
made  the  law,  and  thus  invaded  the  province 
of  its  co-ordinate  branch  of  the  government? 
Truly  I  think  these  queries  must  be  answered 
in  the  afiSrmative,  and,  if  so,  the  grave  nature 
of  this  decision  is  apparent.  The  court  has  as- 
sumed to  itself  legislative  power.  It  has  prac- 
tically substituted  its  discretion  for  the  legis- 
lative discretion.  No  essay  on  our  form  of 
government  is  necessary  to  show  that  an  en- 
croachment by  one  branch  of  the  government 
on  the  proper  powers  of  one  of  its  co-ordinate 
branches  is  a  greater  evil  than  the  evil  of  ger- 
rymandering. I  am  not  by  any  means  defend- 
ing gerrymandering.  I  recognize  it  as  an  evil, 
although  I  am  inchned  to  think  that  its  bad 
effects  are  generally  overestimated.  I  think 
there  are  very  few,  if  any,  instsnces  where  po- 
litical power  has  been  retained  by  t4ie  minority 
for  any  length  of  time  by  means  of  the  gerry- 
mander. But,  however  this  may  be,  the  ques- 
tion presented  now  is  not  whether  the  gf  rry- 
mander  is  an  evil,  but  what  are  the  limns  of 
the  discretion  which  the  Legislature  may  con- 
stitutionally exercise  In  forming  legislative 
districts? 

This  opinion  has  been  written  at  intervals, 
amid  the  press  of  exacting  and  onerous  Judi- 
cial duties.  The  writer  is  aware  that  it  is  not 
a  complete  discussion  of  the  questions  involved 
in  this  important  case,  nor  was  it  intended  to 
be  such  a  discussion.  It  was  simply  intended 
as  a  statement  of  the  grounds  upon  which  the 
writer  feels  compelledto  dissent  Holding  the 
views  which  are  here  indicated,  it  has  seemed 
to  me  my  im|>erative  duty  to  place  on  record 
this  earnest  though  unavailing  protests 
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The  place  of  sale  of  intozleatiiif  liquors 

by  a  licensed  wholesale  dealer  is  at  his  place  of 


buslDeas  where  the  orden  are  received  at  ttiat 
place  from  a  person  in  another  countjr  although 
the  seUer  delivers  them  in  that  county  to  the 
purchaser. 

(March  28,  1800.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Court  of  Quarter  Sessions  for  Mont- 


NOTE.— £Men<(a2«  to  a  iHz71d  MiZe  of  Qoods, 

**  Sale  **  roecDB  a  contract  to  Rive  and  to  pass 
riirhts  of  property  for  money.  Williamson  v.  Berry, 
49  U.  S.  8  How.  495, 12  L.  Cd.  1170. 

To  constitute  a  sale  there  must  be  intention  on 
the  one  part  to  buy  and  on  the  other  to  sell.  Bin> 
ford  v.  Adams,  1  West  Rep.  918, 104  Ind.  41;  Levas- 
seur  V.  Gary  (Me.)  1  New  Eng.  Rep.  895. 

Whether  and  when  title  to  an  article  is  to  paas  to 
the  buyer  is  always  a  Question  of  intention,  and  oir- 
t;uro8taaoea.may«show  this  intention.  Levaaseur 
T.  Gary,  tupm. 

And  every  case  must  stand  upon  its  own  peculiar 
evideoce  and  cannot  be  a  controlling  precedent  for 
any  uther  case,   Benjamln«  Sales.  I IIL 

17  L.  H.  A. 


At  common  law  a  bargain  and  sale  of  personal 
property  is  a  transfer  of  the  absolute  or  general 
property  in  the  thing  for  a  price  in  money.  Nance 
V.  Metoair,  1  West.  Rep.  442,lj9Mo.  App.188:  Benja- 
min, Sales,  4th  Am.  ed.  I. 

Actual  delivery  is  required  only  to  satisfy  the 
Statute  of  Frauds  and  for  the  protection  of  the 
seller,  but  this  statute  has  no  application  to  sales 
within  the  prescribed  limited  amount  where  pur- 
chase money  was  paid  at  the  time  of  the  negotia- 
tions.   Nance  v.  Metcalf ,  supra. 

The  essentials  to  a  sale  are  mutual  assent  of 
parties,  an  object,  and  a  price,  either  in  money  or 
other  property.  Ibid,;  Cunningham  ▼.  Ashbrook, 
20  Mo.  580. 
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gomery  County  coDTicting  him  of  an  illegal 
ttle  of  Id  toxical  ing  liquors.     Bevened, 

The  facts  are  stated  in  the  opinion. 

Meurs,  N.  H.  laurielere  and  H.  H. 
Gibson,  for  appellants: 

A  wholesale  business  is  not  confined  to  any 
particular  locality;  on  the  contrary  it  is  gen- 
eral. But  a  small  portion  of  the  sales  of  a 
tvholesale  house  is  confined  to  the  city  or  place 
in  ^hich  it  is  located. 

Pollard's  ApplicaH&n,  24  W.  N.  0.  181. 

Hess  made  a  lawful  and  complete  contract 
in  Philadelphia,  and  the  delivery  was  only  in- 
cidental to  the  sale,  and^according  to  the  usage 
of  trade. 

As  between  buyer  and  seller,  the  right  of 
title,  and  the  right  of  possession  had  passed 
from  the  one  to  the  other. 

8  Am.  &  Eog.  EncYclop.  Law,  p.  844;  Ben- 
jamin, Sales,  357;  Frazur  v.  Simmons,  189 
Mass.  635;  Leonard  y.  Davis,  66U.  S.  1  Black, 
476.  17  L.  ed.  223;  Stonr,  Sales,  838.  note; 
Dixon  y.  Tates,  5  Barn.  &  Ad.  818,  840;  Wil- 
iw  V.  Willis,  6  Dana,  48:  Doics  y.  Morse,  62 
Iowa,  231;  yew  Hall  y.  Lavgdon,  89  Ohio  St. 
^,  4B  Am.  Rep.  426;  Levasseur  y.  Gary  (Me.) 
1  i^ew  Eng.  Kep.  898;  Garbracfit  v.  Com.  96 
Pa.  452,  42  Am.  Rep.  560;  ShHi>er  y.  Pitts- 
hurg,  66  Pa.  446;  Finch  y .  Mansfield,  97  Mass. 
«9. 

The  contests  in  this  state,  respecting  com- 
pleted contracts  have  chiefly  arisen  concerning 
rights  of  third  parties. 

Aetna]  delivery  or  actual  change  of  posses- 
sion are  neither  essential  to  pas3  the  right  of 
properly,  and  the  right  of  possession,  and 


when  the  latter  concur,  the  contract  as  be« 
tween  the  parties  is  executed.  Even  though 
the  seller  deliver,  where  it  is  the  custom  and 
usage  of  trade,  title  has  passed,  rcgtudless  of 
such  delivery. 

Benjamin,  Sales,  836;  LyneJi  v.  CThnneU, 
127  Mass.  811.  See  also  TeJTy  v.  Wheelei\  25 
N.  Y.  526. 

When  sales  are  made  upon  credit,  identified 
and  separated,  the  "legal  effect  then  is  that 
there  has  been  an  actual  transfer  of  title,  and 
an  actual  transfer  of  the  right  of  possession 
by  the  bargain." 

Benjamin,  Sales,  882. 

Criminal  statutes  are  to  be  construed  strict- 
ly in  those  parts  which  are  against  defendants, 
but  literally  in  those  which  are  in  their  favor. 
No  persons  can  be  made  subject  to  such  stat- 
utes by  implication;  and  where  doubts  arise, 
concerning  their  interpretation,  such  doubts 
are  to  weigh  only  in  favor  of  the  accused. 

8taU  v.  Bryant,  7  West.  Rep.  748,  90  Mo. 
584;  United  States  Y.Wiltberger,  18  U.  S.  5 
Wheat.  76,  5  L.  ed.  87;  Com,  v.  Fleming,  26 
W.  N.  C.  126. 

Messrs,  Henry  M.  Browiibaeky  Dist, 
Atty.,  and  B.  E.  Chain,  for  appellee: 

Delivery,  either  actual  or  constructive,  is  an 
essential  ingredient  in  a  sale  of  personal  prop- 
ertjr.  An  agreement  to  sell  is  only  executory 
until  the  contract  is  complete  by  delivery. 

Oerbracht  v.  Com,  96  Pa.  449,  42  Am.  Rep. 
550. 

Where  a  dealer  in  Erie  county  agreed  to 
deliver  the  liquor  in  Mercer  county,"  and  in 
pursuance  of  that  agreement  did  deliver  the 


The  minds  of  both  purchaser  and  seller  must 
meet  on  this  point  and  if  anything  remains  to  be 
•done  before  either  assents,  it  may  be  an  inchoate 
contract,  but  it  is  not  a  perfect  Rale.  State  v. 
0*NeiU  1  New  Jbag,  Bep.  781, 66  Vt.  140:  Sfason  v. 
Thompson,  18  Pick.  806;  Rohrbouffh  v.  Leopold,  68 
Tex.JB&i. 

Assent  of  both  parties  is  essential  'to  a  sale,  bat 
such  aasentmay  be  inferred.  Ketcbum  v.  Duncan, 
96  U.  8. 650, 24  L.  ed.  868;  Nadoe  v.  Meccalf ,  1  WesL 
Bep.  442, 19  Mo.  App.  183. 

8o  where  plaintiff.^ave  defendant  a  writing  con- 
taining an  order  for  certain  articles,  a  period  of 
delivery  and  a  price,  it  is  an  admission  of  these 
things  but  not  a  contract  of  both  parties.  Brigg  v. 
Hilton,  1  Gent.  Bep.  811,  99  N.  Y.  617;  Union  Trust 
Co.  V.  Whiton,  97  N.  Y.  172. 

No  sale  of  chattels  is  flcally  consummated  until 
both  parties  agree,  the  buyer  to  accept  and  the 
seOer  to  deliver.   Bohrbough  v.  Leopold,  supra. 

It  Is  well  settled  that  title  passes  by  a  sale  of  per- 
sooaJ  property  where  such  are  the  meaning  and 
intent  of  the  parties.  Wagar  v.  Detroit  L.  &  N.  B. 
Co.  79  Mich.  6^  Bolirbongh  v.  Leopold,  supra. 

When  the  title  to  property  is  intended  to  pass  by 
a  contract,  the  price  must  be  fixed;  and  if  the  sale 
is  not  for  cash,  the  terms  of  payment  must  be 
stated;  if  this  is  not  done,  the  title  will  not  pass 
unless  these  matters  are  waived  In  the  contract. 
Foster  v.  Lumberman's  Min.  Co.  12  West.  Bep.  680, 
«  Micb.  188;  Williamson  v.  Berry,  49  U.  S.  8  How. 
514, 12  li.  ed.  119L 

JjMbkOe  kHs:  delivery  not  essential. 

An  alieolute  sale  vests  title  to  the  thing  sold  in 
41ie  purchaser.  8inger  Hfg.  Co.  v.  Cullaton  (Mich.) 
Jfaivsh  18. 189ES. 

But  requiring  security  for  the  price  to  be  paid 
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for  a  chattel  does  not  of  itself  make  the  sale  abso- 
lute.   McRea  v.  Merrifield,  48  Ark.  160. 

When  the  terms  of  sale  of  goods  dearly  specified 
are  agreed  on,  and  the  bargain  is  struck,  and  every- 
thing the  seller  has  to  do  with  the  goods  is  com- 
plete, the  contract  of  sale  becomes  absolute  as  be- 
tween the  parties,  without  actual  payment  or  deliv- 
ery; and  the  property  and  the  risk  of  accident  to 
the  goods  vests  in  the  buyer.  2  Kent,  Com.  11th 
ed.  492;  Story,  Sales,  fi  800;  Leonard  v.  Davis,  66  U. 
8. 1  Black,  476, 17  L.  ed.  222;  Tome  v.  Dubois,  73  U.  8. 

6  Wall.  548, 18  L.  ed.  943;  Hatch  v.  Standard  Oil  Co. 
of  Cleveland,  100  U.  8. 124, 26  L.  ed.  554;  Carpenter 
V.  Hale,  8  Gray,  157;  Martlneau  v.  Kitchiug,  L.  B, 

7  Q.  B.  436. 

Where  there  has  been  a  complete  delivery  the 
title  passes  although  something  remains  to  be  done 
to  ascertain  the  total  value  of  the  goods.  Hatch  v. 
Standard  Oil  Go.  of  Cleveland,  supra. 

A  buyer  may  acquire  title  to  personal  property 
although  in  an  unfinished  condition,  and  though 
possession  be  retained  by  the  seller  in  order  to 
make  it  fit  for  delivery.  Elgee  Cotton  Oases,  89  U* 
&  22  Wall.  160,  22  L.  ed.  862. 

The  appropriation  of  the  chattel  is  equivalent  to 
delivery  by  the  seller  and  the  assent  of  the  buyer 
to  take  it  and  pay  the  price.  Dixon  v.  Yates,  6 
Barn.  Sc  Ad.  313;  Shep.  Touch.  224. 

While  delivery  is  generally  essential,  yet  it  may 
be  dispensed  with,  if  such  be  the  intention  of  the 
parties.  Wtillngham  v.  Veal,  74  Ga.  766.  See  note 
to  Lord  V.  Edwards  ( Mass.)  2  L.  B.  A.  519. 

Actual  delivery,  weighing  and  setting  apart  are 
circumstances  from  which  intention  maybe  in- 
ferred. Gonser  v.  Smith,  7  Cent.  Bep.  187,  115  Pa. 
452. 

Modem  English  decisions  of  the  most  recent  date 
support  the  proposition  that  a  contract  for  the  sale 
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liquor  to  the  pnrclifta^rs  fn  Mercer  county,  tbe 
defendant  was  found  guilty  of  selling  liquor  in 
Mercer  county  without  a  license. 

Qerhraeht  v.  Com.  1  Pennyp.  471. 

An  executory  contract  of  sale  without  deliy- 
ery  does  not  pass  the  title. 

Lester  V.  McDovoeU,  18  Pa.  91;  Window  ▼. 
Leonard,  24  Pa.  14;  Sneaihen  y.  Qruhb,  88 
Pa.  147. 

When  a  purchase  is  made  of  four  barges  of 
oil  at  a  certain  price  per  barrel,  the  title  in  tbe 
oil  does  not  pass  until  there  is  a  complete  de- 
livery. 

RoditBter  A  0.  Oil  Co.  ▼.  Evghey,  66  Pa. 
822. 

Ko  sale  is  complete,  so  as  to  vest  in  the  ven- 
dee an  immediate  right  of  property,  while  any- 
thing remains  to  be  done  between  the  buyer 
and  seller  in  relation  to  the  goods. 

Story,  Sales,  g  296;  Benjamin,  Sales,  884; 
Fry  Y.  Lucae,  29  Pa.  856;  MeCaruUie/i  y. 
Newman,  22  Pa.  460;  Window  v.  Leonard, 
and  Sneathen  y.  Grubb,  supra:  Bigley  v.  Rieher, 
68  Pa.  152;  Nicholson  v.  Taylor,  81  Pa.  128; 
Netbit  V.  Burry,  25  Pa.  208. 

The  precise  question  arose  in  Massachusetts, 
in  Com.  Y.  Greenfield,  121  Mass.  40.  A  dealer 
in  liquors  was  licensed  to  sell  in  Pitisfleld, 
He  received  an  order  for  twenty  dozen  bottles 
of  lager  from  Lee.  He  carried  the  bottles  to 
bis  customer  at  Lee,  and  deliYered  them  to  him 
there.  When  indicted  for  the  sale,  he  set  up 
his  license  at  his  store  in  Pittsfleld,  and  alleged 
that  seiting  apart  the  bottles  at  his  store  in 
Pittsfleld  completed  the  sale,  and  passed  the 
title  to  his  customer;  but  tbe  court  held  other- 


wise, saying:  "The  eYidence,  ...  to  say  the 
least,  warranted  the  inference  that  the  defend- 
ant .  •  .  did  not  intend  to  part  with  the  title 
until  he  actually  delivered  the  goods  at  Lee. 
according  to  the  terms  of  the  order.  If  sucb 
was  the  fact,  the  goods,  while  in  the  wagon  (»j 
the  seller,  remained  his  property  and  at  his 
risk,  and  the  sale  was  completed  at  Lee  and 
not  at  Pittsfleld." 

See  also  Com,  v.  BbUtine,  182  Pa.  857. 

Where  persons  engage  in  the  unlawful  sales 
of  liquor  they  do  so  at  their  peril,  and  when 
they  violate  the  law  it  is  not  a  question  of  in- 
tention. 

Com.  Y.  Sellers,  130  Pa.  82;  Com.  y.  Bohtine, 
supra;  Re  Carlson's  License,  127  Pa.  830;  Zin- 
ner  v.  Com.  22  W.  N.  0.  97. 


Ch.  J.,  deliYered  the  opinion  of 
the  court : 

The  defendant  was  convicted  in  the  court 
below  of  selling  liquor  without  a  license. 
The  whole  case  is  developed  by  tlie  specifi- 
cation of  error,  which  is  as  follows :  **  The 
court  erred  in  its  charge  to  the  jury  upon 
the  following  facta  in  the  case,  the  whole 
of  which  charge  is  specifled  as  error,  and 
which  is  as  follows:  'Upon  the  uncon- 
tradicted facts  as  establ  ished  by  the  common- 
wealth, and  not  denied  by  the  defense,  which 
are  as  follow9 :  Francis  Hess  has  a  bottler's 
license  in  the  city  of  Philadelphia,  doine 
business  at  No.  2,440  Mascher  street,  insaia 
city.    For  some  time  within  two  years,  and 

f trior  to  June  1,    1891,    Frank   Cottman,    a 
icensed  hotel -keeper  at  Jenkintown,  Mont- 


of  Bpeoifled  ascertained  goods  vests  the  propertj 
immediately  in  the  buyer  and  gives  the  seller  a 
right  to  the  prioe  ualeas  shown  that  suob  was  not 
the  intent  of  the  parties.  Gilmour  v.  Supple,  11 
Moore,  P.  C.  651;  Dunlop  v.  Lambert,  6  Clark  Sc  F. 
600:  Calcutta  &  B.  8.  Nav.  Co.  v.  DeMattoe,  83  L.  J. 
K.  8.  Q.  B.  ass. 

Sale,  when  completed. 

Contracting  to  sell  a  gallon  of  whisky  generally, 
taJdng  an  order  for  tbe  same  to  be  filled  by  delivery 
to  a  common  carrier  and  receiving  the  price,  will 
not  complete  the  eale  until  separation  from  the 
common  stock,  and  delivery  to  the  carrier  at  tbe 
place  of  shipment.  Dunn  v.  State,  8  L.  R.  A.  190. 
82  Cku  27;  Sullivan  v.  Sullivan,  U  West.  Rep.  S74,  70 
Mich.  588;  Garbracht  v.  Com.  96  Pa.  449,  42  Am.  Kep. 
660:  Sarbecker  V.  State,  66  Wis.  171:  Suite  v.  Hughes, 
22  W.  Va.  748;  Herron  v.  State,  51  Ark.  138. 

If  the  parties  agreed  that  the  goods  were  to  be 
delivered  abroad  it  would  not  be  completed  until 
the  delivery,  and  the  laws  of  the  state  would  apply 
to  it.  Suit  V.  Woodhall,  113  Mnss.  891;  Weil  v. 
Golden,  2  New  Bi!g.  Rep.  235. 141  Mass.  a6i. 

If  plaintiff  prove*)  delivery  at  the  place  agreed  and 
there  remains  nothing  further  for  him  to  do,  he 
need  not  show  acceptance.  Nichols  v.  Morse,  lO'J 
Mass.  023. 

Vendor,  as  "bailee  of  vendee,  after  contract  perfected. 

The  vendor  of  goods  sold  by  weight  and  left  in 
bis  poseesfiion  after  tbe  contract  is  perfected,  is  in 
Inw  a  mere  depositary.  Ross  v.  Hannan,  19  Can. 
Sup.  Ct.  Kep.  227. 

Where  personal  property  is  in  the  hands  of  a 
bailee,  a  transfer  by  bill  of  sale  alone  is  good  and 
valid,  even  as  against  the  creditor  of  the  vendor. 
6o  held  in  regrard  to  whiskey  In  a  bonded  ware- 
house, sold  and  delivered  by  certificate  and  bill  of 

IT  L/.  R.  A. 


sale.  Keil  v.  Harris  (Fa.)  6  Cent.  Rep.  866.  See 
Linton  V.  Butz,  7  Pa.  89;  Worman  y.  Kramer,  78 
Fa.  878;  Steele  v.  Miller,  16  Pa.  L.  J.  173. 

Where  several  articles  of  the  same  Idnd  were 
purchased,  and  only  one  taken  away,  and  the  others 
left  with  the  vendor,  to  be  called  for  at  any  tim» 
the  vendee  chose,  the  title  of  the  property  passed 
to  the  vendee  at  the  time  of  the  sale.  Bullia  v. 
Borden,  21  Wis.  189;  Central  Ltthographio  &  Rn- 
graving  Go.  v.  Moore,  6  L.  R.  A.  788, 75  Wis.  .174; 
Powers  V.  Dellinger,  64  Wis.  889. 

In  such  a  case  the  vendor  cannot  be  allowed  to 
claim  tlmt  title  to  a  part  which  be  retakes  has  not 
passed,  while  title  to  another  part  for  tbe  loss  of 
which  he  seeks  to  recover  damages,  has  passed. 
Baumann  v.  Moseley,  68  Hun,  49SS. 

Acceptance  of  oiHerfor  goods  completes  contract. 

The  acceptance  of  an  order  to  supply  a  com- 
modity at  a  price  specified  and  a  time  certain,  but 
as  to  quantity  indefinite,  makes  a  binding  con  tract 
for  the  amount  that  is  reasonably  necessary  for 
the  supply.  Wells  v.  Alexandre,  15  L.  R.  A.  219, 
130  N.  Y.  6i2:  National  Furnace  Co.  v.  Keystone 
Mfg.  Co.  110  111.  i27:  Smith  v.  Morse,  20  La.  Ann. 
220;  Great  Northern  R.  Co.  v.  Wltharo,  L.  K.  9 
C.P.  16. 

C.  wrote  to  A.,  asking  if  he  had  stares  to  sell.  A. 
replied,  **  If  you  would  let  me  know  how  much  you 
could  give  I  could  get"  a  certain  number.  C.  re- 
plied, *'  If  they  are  right  staves,  and  good,  I  will 
give  you  a  certain  sum  per  M.,  deli\'ered  at  th& 
station.**  Held  a  conditional  order  or  agreement 
t6  take  the  staves,  if  of  the  quality  and  dcliverecl 
as  required.    Cooper  v.  Altlmus,  62  Pa.  486. 

All  orders  for  goods,  whether  for  present  op 
future  delivery,  are  of  an  executory  nature. 
1  Smith,  Lead.  Cas.  889. 

So  a  request  to  supply  an  article  is  only  an  order. 
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goroeiy  county,  PennsyWania,  senttoHess's 
)lHce  oi  business  in  Philadelphia,    orders, 
from  vreek  to  week,  for  lager  h^r  and  porter, 
the  whole  amount  of  said  orders  being  about 
|175 ;  that  upon  the  receipt  of  said  oraers  by 
Hess,  the  material  ordered  was  set  apart  and 
cimrged  to  Cottman  upon  the  books  of  Hess, 
&nd  was  then  loaded   upon  Hess's  delivery 
wagon,  and  by  him  and  an  employe  named 
George  Ginader  driven  to  Jenkintown,    in 
Montgomery  county,  and  delivered  to  Cott- 
man.   iiills  were  afterwards  made  out  and 
sent  to  Cottman,  who  paid  them  either  by 
checks  sent  to  Philadelphia,  or  in  cash  paid 
in  person  at  the  place  of  business  of  Hess 
in  Philadelphia,  after  the  delivery  was  made 
to  Cottman  at  his  place  of    business.    A 
similar  transaction  took  place  between  said 
Francis  Hess  and  George  Ginader,  and  Henry 
J.  Wilson,  a  keeper  of  a  licensed  hotel   at 
Hatboro,  Montgomery  county,  on  six  to  eight 
occasions  in  the  months  of  April  and  May, 
1891.    There  were  also  orders  of  Cottman 
and  Wilson  filled  by  shipment  by  railroad 
toJenkintown  and  Hatboro.    Hess  had  no 
license  from  the  court  of  Montgomery  county ; 
—the  court  is  respectfully  asked  to  charge 
the  jury  that  there  were  no  violations  of  the 
liquor  laws  as  set  out  in  said  bill  of  indict- 
ment, and  the  verdict  of  the  jury  must  be, 
not  guilty. '    The  Court :     'Gentlemen  of  the 
jury,  I  cannot  Instruct  you  as  requested. 
The  defendant  undertook  to  deliver  by  the 
wagon  of  Hess,  and  the  sale  was  completed 
in  this  county.    If  you  find  the  facts  as  set 
forth  in  the  above  request,  1  charge  you  that 


they  show  a  violation  of  the  liquor  laws» 
as  set  forth  and  charged  in  the  bill  of  in* 
dictment  I  instruct  you,  however,  as  re- 
quest^, that  you  are  the  judges  of  the  law 
as  well  as  of  the  facts,  under  the  advice  and 
direction  of  the  court.  You  are  to  look  to 
the  court  for  the  best  evidence  of  the  law, 
just  as  you  are  to  look  to  the  witnesses  for 
the  best  evidence  of  the  facts. '  "  It  must  be 
conceded  at  the  outset  that  the  defendant  waa 
pursuing  a  lawful  business.  It  is  not  only 
expressly  authorized  bylaw,  but  he  has  paid 
a  lar^e  sum  of  money  for  tJie  privilege  of 
carrying  it  on.  It  was  not  denied,  and  could 
not  well  be,  under  the  Act  of  Assembly,  and 
our  decisions  thereon,  that  he  has  a  right  to 
sell  his  liquors  at  wholesale,  not  only  to 
customers  in  the  city  of  Philadelphia,  but 
throughout  the  state  and  the  country  at 
large.  It  is  well  known  that  the  business 
of  wholesale  dealers  is  not  limited  to  any 
particular  locality,  but  extends  in  manv  in- 
stances over  many  portions  of  the  civilized 
world.  In  the  case  of  wholesale  dealers  in 
liquor,  they  are  restrained  by  the  statute 
and  the  terms-  of  their  license  to  sales  in 
the  county  in  which  their  license  was 
granted.  It  does  not  follow,  however,  and  it 
IS  not  the  law,  that  their  sales  are  limited 
to  persons  residing  in  said  county.  It  is 
not  denied,  and  it  is  settled  law,  that  the 
defendant  may  sell  to  any  retail  dealer  in 
any  part  of  the  commonwealth,  provided  the 
sales  are  made  at  his  place  of  business  in  the 
county  of  Philadelphia.  Such  sales  may  bo 
made  in  the  usual  course  of  business.    It  is 


which  wiD  bind  neither  party  till  accepted.  Welden 
V.  Woodruff,  88  Miob.  180. 

An  aooeptanoe  of  an  order  for  a  certain  quantity 
of  steel  to  be  taken  on  a  oertain  date  at  designated 
prices,  but  without  naming  the  anipunt,  terms  to 
be  four  months,  constitutes  a  sale  on  request. 
Spratt  V.  Merchants  ft  M.  Nat.  Bank  (Pa.)  6  Cent. 
fiep.288. 

If  one,  not  having  seen  them,  orders  goods  of  a 
certain  description  at  a  certain  price,  and  the  goods 
do  oot  answer  the  description,  he  may  return  them 
or  offer  to  return  them,  within  a  reasonable  time. 
KcEntyre  v.  McEntyre,  84  N.  C.  207. 

Afl  where  the  order  was  for  bags  of  a  certain  size 
and  It  was  filled  by  bogs  of  a  less  size.  Waldo 
7.Ualfley,48K.  G.107. 

A^eptanee  of  goods  gives  buyer  the  rigJU  of  property. 

The  qaestion  upon  whom  the  loss  falls  In  case  of 
destruction  of  the  goods  la  to  be  decided  by  the 
qoestion  whether  or  not  the  title  has  been  act- 
oallr  accepted.  See  note  to  Smith  v.  Phcenlz  Ins. 
Oo.  of  Brooklyn  (Gal.)  18  L.  B.  A.  476. 

JkUvery  to  carrier. 

On  sale  and  delivery  of  a  large  quantity  of  bark 
OQ  grounds  near  the  depot,  the  greater  part  of  It 
kad  been  loaded  on  the  cars,  measured  and  shipped, 
▼ben  a  llze  ocourred  and  destroyed  the  rest.  Ac- 
ceptance of  the  bark  operated  to  pass  title  to  the 
bark  In  gross.  Baldwin  v.  Doubleday,  4  New  Bug. 
Bep.  134.  Se  Vt.  7. 

Tbe  purchaser  of  goods  abroad  on  credit,  at  a 
tnm  fixed  price  which  Includes  cost,  freight,  and 
iosorance,  tiie  vendor  to  ship  the  goods  in  a  specl- 
aed  manner,  haa  the  risk  of  damage  at  sea.  Mee  v. 
KcXider,  12  Cent.  Bep.  776,  100  N.  Y.  600.  See 
Ireland  v.  Uviosetone,  L.  B.  6  H.  L.  806. 

Where  an  iron  press  was  sent  by  the  vendor  to 

HLR.  A. 


the  purchasers'  by  a  drayman,  and  the  purchasers 
or  one  of  them  told  the  drayman  where  to  deposit 
it  in  their  yard,  which  was  done,  this  would  amount 
to  a  delivery  and  reception  of  the  property.  But* 
ler  V.  Lawshe,  74  Ga.  862. 

Property  veaU  in  pwrehMor  on  ddltvery  to  eeurtier,  ' 

When  goods  ordered  and  contracted  for  are  de» 
livered  directly  to  the  carrier  for  transportation 
to  the  purchaser  the  property  In  the  goods  vests  in 
the  purchaser.  Wheelbouse  v.  Parr,  2  New  Bng» 
Rep.  150, 141  Mass.  606;  Whiting  v.  fUrrand,  1  Oonn. 
eO;  Quimby  v.  Oarr,  7  Allen,  417;  Fhin  v.  dark,  10 
Allen,  484,  12  Allen,  682;  Downer  v.  Thompson,  ft 
Hill,  187;  Foster  v.  Bookwell,  104  Mass.  170;  Odeli 
V.  Boston  &  M.  B.  Co.  100  Mass.  50;  Wlgton  v.  Bow* 
ley,  180  Mass.  252. 

The  fact  that  they  are  stlU  subject  to  the  veni> 
dor*s  right  of  stoppage  <n  transitu  Is  immaterial  as 
it  merely  affects  the  right  of  vendor  to  protectloik 
against  the  insolvency  or  fr^ud  of  the  vendee. 

Where  a  buyer  orders  fgoods  to  be  dilpped  to 
him  from  a  distant  place,  and  the  seller  segregates 
and  appropriates  to  the  contract  the  spedfled 
quantity  by  delivering  it  to  a  designated  carrier, 
the  mere  fact  that  It  Is  to  be  paid  for  by  note  doee 
not  prevent  the  title  to  pass  or  make  either  pay* 
ment  or  delivery  a  condition  precedent  thereto. 
Farmers  Phosphate  Co.  v.  Gill,  1  L.  B.  A.  767,  00 
Md.  687;  Appleman  v.  Michael,  48  Md.  281;  Magru- 
der  V.  Ghige,  88  Md.  844;  Dutton  v.  Solomonson,  8 
Bos.  &  P.  684;  Fragano  v.  Long,  4  Barn,  dt  C.  210; 
Alexander  v.  Gardner,  1  Biog.  N.  C  071. 

Gtoods  ordered  from  a  person  in  one  state  by  a 
person  In  another  are  delivered  to  the  purchaser 
by  delivery  to  the  carrier.  Falvey  v.  Bichmond, 
87  Ga.  00;  Wade  v.  Hamilton,  80  Ga.  460;  Star 
Glass  Co.  V.  Longley,  64  Ga.  976;  Dunn  v.  State,  8  L. 
B.  A.  100, 82  Ga.  27;  Atlantio  Phosphate  Oo.  v.  Bly, 


180 


PSHMBTLTAMIA  SUFREMJB  COXTBT. 


Mab., 


not  necesflary  that  a  retail  dealer  from  an 
adjoining  county  ^ould  call  at  the  place  of 
busiDess  of  the  wholesale  dealer  in  the  county 
of  Philadelphia,  in  order  to  make  his  pur- 
chase. He  may  order  his  goods  by  mail,  as 
in  other  cases.  When  the  law  licensed  the 
wholesale  dealer  to  carry  on  his  business  in 
the  county  of  Philadelphia,  it  carried  with 
it  the  authority  to  conduct  it  according  to 
the  usual  mode  of  business ;  but  it  does  not 
Justify  him  in  peddling  his  goods  around  in 
other  counties,  and  selling  them  there.  So 
much  was  decided  in  Gom.  ▼.  Holstine,  132 
Pa.  857,  where  it  was  held  that  the  driver 
in  the  employ  of  a  bottler  having  a  license 
in  Philadelphia  county,  who  took  orders  in 
Montgomery  county  for  liquors,  which  were 
subsequent] y  loaded  upon  the  defendant's 
wagon  in  Philadelphia,  and  delivered  to  the 
purchasers  in  Montgomery  county  by  said 
driver,  who  collected  the  money  therefor, 
was  properly  convicted  and  sentenced  for 
selling  liquors  without  license  in  Mont- 
gomery county.  It  was  said  in  the  opinion 
of  the  court:  **This  was  clearly  a  sale 
and  delivery  in  Montgomery  county.  The 
license  held  by  Mr.  Otto  authorized  him  to 
sell  in  Philadelphia.  He  had  a  riglittosell 
to  any  person  in  this  commonwealth,  pro- 
vided the  sale  was  made  at  his  place  of  busi- 
ness, (Gom,  V.  Fleming t  130  Pa.  138,  5  L.  R. 
A.  470)  but  he  had  no  right  to  peddle  his 
beer  through  other  counties  not  covered  by 
his  license,  and  make  sales  there."  We  ac- 
cordingly held  that,  as  his  employer  was 
not  protected  by  a  license,  the  defendant  was 
not  protected.  In  tlie  case  in  hand  the  de- 
fendant was  not  peddling  his  beer  through 
Montgomery    county.     The    driver    of    his 


wagon  did  not  solicit  orders  in  that  county. 
The  defendant  delivered  liquors  only  npon 
orders  which  had  been  received  in  the  usual 
course  of  business  at  his  place  in  Phila- 
delphia. It  was  urged,  however,  that  because 
the  delivery  in  Montgomery  county  had  been 
made  by  means  of  his  own  wagon,  it  was  a 
sale  in  said  county,  and  a  violation  of  the 
license  law.  The  court  below  so  held,  and 
sentenced  the  defendant  to  pay  a  fine  of  foOO, 
and  to  undergo  an  imprisonment  in  the 
Montgomery  county  prison  for  three  months. 
It  appears  from  the  conceded  facts  that  the 
defendant  was  in  the  habit  of  receiving  orders 
at  his  place  of  business  in  Philadelphia, 
from  week  to  week,  for  lager  beer  and  porter 
from  Frank  Cottman,  a  licensed  hotel -keeper 
at  Jenkintown,  Montgomery  county,  and 
from  Harry  J.  Wilson,  a  licensed  hotel - 
keeper  at  tiatboro,  in  said  county.  Upon 
the  receipt  of  such  orders, the  material  so 
ordered  was  set  apart  and  charged  to  the 
purchasers  upon  the  books  of  the  defendant ; 
the  sale  in  each  instance  being  upon  credit. 
The  goods  thus  sold  and  set  apart  to  the  re- 
spective purchasers  were  then  either  loaded 
upon  defendant's  deliveiy  wagon,  and  deliv- 
ered by  the  driver  of  said  wagon  to  the  pur- 
chaser, in  the  usual  course  oi  business,  or 
were  shipped  by  railroad  to  the  purchaser. 
It  was  conceded  upon  the  argument  that,  bad 
the  liquors  in  question  been  shipped  by  rail, 
or  by  any  other  common  carrier,  to  the  pur- 
chaser, it  would  have  been  a  sale  and  de- 
livery in  Philadelphia,  and  not  a  violation 
of  the  license  law.  This  is  the  doctrine  of 
Gam.  v.  Fleming,  supra,  where  it  was  held 
that,  if  a  liquor  dealer  in  Allegheny  coun- 
ty   receive    an    order    for    liquor,     to    be 


82  Ga.  44D;  Tiedeman,  Sales,  S  85;  Bea^mln,  Bales, 
S  008;  Newmark,  Sales,  S 146. 

Where  the  seller  was  to  deliver  the  property  on 
board  tbe  cars,  even  if  the  right  on  the  part  of  the 
buyer  was  to  reject  it  if  the  weight  proved  sut)- 
Btantially  incorreot,  or  the  quality  defective,  yet 
delivery  to  the  carrier  passed  the  title,  and  loas 
from  shrinkage  must  be  borne  by  the  buyer.  Gates 
T.  Carquinez  Packing  Co.  78  CaL  480. 

Delivery  to  carrier,  or  to  person  appointed  by 
vendee.  See  notes  to  Farmers  Phosphate  Co.  v. 
Gill  (Md.)  1 L.  B.  A.  767;  Lord  v.  Edwards  (Mass.)  2 
L.B.A.6iO. 

Prohibitoru  lotos. 

'  In  order  to  render  prohibitory  laws  In  reference 
to  the  dispensing  and  distribution  of  liquors  ef- 
fectual in  the  largest  degree,  the  contract  to  seD, 
as  well  as  the  sale  itself,  should  be  brought  within 
the  purview  of  the  prohibitory  statutes;  but,  until 
this  Is  done  by  legislation,  courts  are  powerless  to 
lend  their  aid  by  the  administration  of  penal  sanc- 
tions, to  what  might  be  considered,  and  doubtless 
Is  a  sound  public  policy.  Bleckley,  Ch.  .T.,  in 
Dunn  V.  State,  8  L.  B.  A.  100, 8S  Ga.  27. 

Property  passes  when  nothing  remains  to  he  done- 

The  property  passes  when  nothing  remains  to  be 
done  by  the  vendor  to  the  thing  sold. 

See  note  to  Dunn  v.  State  (Ga.)  3  L.  B.  A.  100: 
Ijngham  v.  Bggleston,  27  Mich.  824;  Haskell  v. 
Ayres,  86  Mich.  80;  Grant  v.  Merchants  &  M.  Bank, 
86  Mich.  616;  Larkin  v.  Mitchell  &  B.  Lumber  Co. 
4Z  Mich.  206. 

Where  there  has  been  a  complete  delivery  in  ac- 
cordance with  the  terms  of.  sale,  and  nothing  re- 
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mains  to  be  done  to  perfect  the  transfer,  tbe  title 
passes  although  there  remains  something  to  be 
done  in  order  to  ascertain  the  total  quantity,  or 
the  value  of  the  property  at  the  price  specitied  in 
the  contract.  Barr  v.  Borthwick,  10  Or.  878,  citing 
Burrows  v.  Whltaker,  71 N.  Y.  201, 27  Am.  If  ep.  42; 
Graff  V.  Fitch,  58  III.  878, 11  Am.  Bep.  85;  Hatch  v. 
Standard  OU  Company,  100  IT.  S.  185,  25  L.  ed.  657; 
Crofoot  V.  Bennett,  2  N.  Y.  258. 

If  any  part  of  the  price  is  paid  by  way  of  earnest, 
tbe  property  in  the  goods  is  absolutely  bound  by 
it.  Gonser  v.  Smith,  7  Cent.  Bep.  187, 115  Pa.  45S: 
Brown  v.  Deropsey,  05  Pa.  243. 

Sale  of  goods,  when  title  passes.  Bee  note  to 
Farmers  Phosphate  Co.  v.  GilJ  (Md.)  1  L.  B.  A.  797. 

When  something  remains  to  be  done  to  put  the 
goods  in  a  deliverable  shape  or  to  ascertain  tlie 
price  to  be  paid,  the  contract  is  merely  executory 
unless  its  words  warrant  a  different  construction 
or  something  in  the  subject-matter  or  the  circum- 
stances indicate  a  different  Intention.  Benjamia, 
Sales,  2d  ed.  257;  Blackburn,  Sales,  151;  Young  v. 
Matthews,  li.  B.  2  C.  P.  127;  Logan  v.  Le  Mesurier, 
6  Moore,  P.  C.  116;  Ogg  v.  Shuter,  L.  B.  10  C.  P. 
160;  Langton  v.  Higgins,  4  Hurlst,  St  N.  400;  Turley 
V.  Bates,  2  Hurlst.  &  C.  200. 

But  if  a  purchaser  receives  delivery  before  it  la 
convenient  to  do  what  is  necessary  and  upon  the 
understanding  that  it  shall  be  done  afterward,  the 
property  would  vest  in  the  buyer  and  be  at  his 
risk,  unless  there  were  qualifying  circumstances 
in  the  case.  Wilkinson  v.  Holiday,  83  Mich.  386; 
Lingham  v.  Eggleston,  27  Mich.  824;  Ortman  v. 
Green,  26  Mich.  200;  PaciBb  Iron  Works  v.  Ix>ns 
Island  B.  Co.  62  N.  Y.  272;  Groff  v.  Belche,  82  Mo* 
400;   Morse  v.  Sherman,  106  Mass.  430;   Blddle  v. 
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shipped  to  the  purchaser  in  Meroer  county, 
C.  0.  D. ,  and  in  pursuance  of  the  order  the 
linaor  be  delivered  to  a  common  carrier   in 
AiJeghenj  county  for  transportation  to  the 
Tendee,  at  the  latter' s  expense,  the  delivery 
to  the  carrier  is  a  delivery  to  the  purchaser  in 
such  a  sense  as  to  complete  the  sale  in  Al- 
legheny county.     If  we  sustain  the  ox>urt  be- 
low in  this  case,  we  are  brought  face  to  face 
with  this  proposition :  that.  If  a  wholesale 
dealer  in  liquor  receives  an   order  from  a 
customer  in   an  adjoining  county,  and   in 
pursuance  of  such  order  delivers  the  liquor 
to  a  common  carrier  for  transportation,  he 
is  a  law-abiding  citizen ;  whereas,  if  he  de- 
livers the  liquor   in  his  own  wagon,  in  the 
usual  course  of   business,  he  is  a  criminal 
and  liable  to  both  fine  and  imprisonment. 
If  this  be  the  law,  it  is  certainly  not  the 
"perfection  of  reason."    On  the  contrary,  it 
is  the  climax  of  absurdity,  and  cannot  fail 
to  shock  the  common  sense  of  every  business 
man  in  the  community.    The  principle  re- 
lied upon  by  the  commonwealth  to  sustain 
this  conviction  is  that  the  sale  of  liquor  was 
not  complete  until   its  delivery  in  Mont- 
gomery county  to  the  purchaser,  and  a  large 
number  of  authorities  were  cited  in  support 
of  this  view.     The  pith  of  the  argument 
upon  this  point,  and  the  nature  of  the  au- 
thorities cited,  may  be  gathered  from  four 
lines  of  the  printed  anrument  on  behalf  of 
the  commonwealth.    They   are  as  follows: 
"Had  these  goods  been  levied  upon  in  virtue 
of  a  creditor  of  Hess,  [defendant,]  could  it 
be  contended  that  they  could  not  be  sold 
under  that  execution?   We  can  find  no  decis- 


ion sustaining  a  contrary  view."  If  we 
concede  the  soundness  of  this  proposition, 
and  that  the  authorities  cited  fully  sustain 
it,  it  has  no  bearing  upon  the  case.  The 
question  is  not  whether  there  was  such  a  sale 
and  delivery  as  would  pass  the  title  as 
against  the  execution  creditors  of  the  defend- 
ant. The  true  question  is— and  it  has  been 
wholly  overlooked  in  many  of  the  cases— 
whether  there  was  a  sale  and  delivery  as  be« 
tween  the  vendor  and  the  vendee.  Our 
books  are  full  of  cases  in  which  the  sale  has 
been  held  to  be  incomplete,  for  want  of  a 
delivery  to  the  vendee,  as  against  creditors; 
but  in  no  one  of  them  has  it  ever  been  held 
that  it  was  not  ^ood  between  the  parties,  and 
that  the  title  did  not  pass  as  to  them. 

As  before  stated,  when  the  defendant  re* 
ceived  the  orders  from  his  customer  the 
goods  were  set  apart  for  the  latter,  and 
charged  to  him.  Had  the  order  been  ac- 
companied by  the  cash,  and  the  goods  thus 
set  apart,  no  one  would  contend  tliat  the  sale 
was  not  complete  as  between  the  parties. 
Can  it  make  any  possible  difference  that  the 
liquors  were  charged  to  the  purchasers  upon 
the  books  of  the  defendant?  The  giving  of 
a  credit  was  as  effective  in  passing  the  title 
as  the  payment  of  the  money  when  the  or- 
der was  given.  The  acceptance  of  the  or- 
der in  either  case  is  effective  to  pass  the 
title  as  between  vendor  and  vendee.  In  such 
case  the  vendee  has  the  right  of  property 
with  the  right  of  possession.  Under  all 
the  authorities,  the  vendor  acts  as  bailee,  and 
not  as  owner,  in  carrying  or  delivering  the 
goods.    This  is  the  rule  where  the  rights  of 


Vamum,  SO  Pick.  280;  Chapman  v.  Shepard,  99 
CoQD.  413;  Fuller  v.  Bean,  8i  N.  H.  206:  Burrows  v. 
Whltaker.  71 N.  Y.  281,  2T  Am.  Kep.  41;  Crofoot  v. 
BeDnett,  2  N.  Y.  268;  Graff  v.  Fitch,  68  lU.  878, 11 
Am.  Bep.  86;  Bussell  v.  Garrington,  42  N.  Y.  118, 1 
Am.  Bep.  4B8;  Terry  v.  Wheeler,  26  N.  Y.  620. 

Whether  or  not  the  title  paases  Is  a  question  of 
intention  of  the  parttea.  See  note  to  Dunn  v.  State 
(6a.)  8  L.  B.  A.  190;  Dyer  v.  Libby,  61  Me.  46. 

TUU  dota  not  van  irTiOe  cmytMng  remains  to  he 

done. 

Seller  must  deliver  the  goods  to  the  place  where 
they  are  sold,  on  performance  by  the  liatter  of  the 
terms  of  sale,  although  the  contract  is  silent  as  to 
delivery.  Gray  v.  Walton,  0  Cent.  Bep.  884, 107  N. 
r.  264:  2  Kent,  Com.  677;  Benjamin,  Sales,  •  566. 

Where  nothing  has  been  done  to  separate  the 
part  aoid  from  the  residue,  title  does  not  vest  in  the 
porchaser  for  any  part  of  the  commodity,  because 
the  property  cannot  be  precisely  identified.  War- 
teo  V.  Strane,  82  Ala.  811;  Mobile  Sav.  Bank  v. 
Pry,  00  Ala.  348, 76  Ala.  478;  Shealy  v.  Edwards,  73 
Ala.  175. 

Where  sale  was  of  a  fnU  load  of  coal  slack,  which 
vendor  was  to  load  into  vendee^s  boat,  title  did  not 
pate  to  vendee  until  full  performance.  Hays  v. 
Pfttabunrh,  G.  ft  B.  Packet  Co.  88  Fed.  Bep.  662L 

If  goods  are  sold  conditionally,  and  delivery 
Bade,  aooordlng  to  the  custom  of  the  trade  before 
the  conditions  are  complied  with,  the  delivery  ia 
alR)  conditional  and  no  title  paaees  until  perform* 
ance  by  buyer.  Beuendahl  v.  Horr,  7  Bhitchf.  648; 
BUmeT.  Perry,  eo  Me.  48;  NesUt  v.  Burry,  26  Pa. 
IDS;  Boobester  ft  O.  Oil  Co.  ▼.  Hughey,  60  Pa.  822. 
Soeatben  t.  Grubbs,  88  Pa.  147. 

If  goods  be  delivered  before  the  price  is  paid,  in 
compUanoe  with  the  usage  of  trade,  the  deUveiy 


lis  conditional,  and,  until  the  condition  la  pei^ 
formed,  the  vendee  holda  the  goods  in  trust  for  the 
vendor.  Story,  Sales,  6  818;  Huasey  v.  Thornton,  4 
Maas.  406,8Am.  Dea  224;  Maraton  v.  Baldwin,  17 
Maw.  006;  Corlles  v.  Gardner,  2  Hall,  845;  Beevea  v. 
HarrJfl,  1  fialL  L.  608. 

Where  the  vendor  waa  to  pile  the  ties  sold  to  a 
railroad  company  on  the  company's  land,  to  be  in- 
spected and  selected,  the  piling  of  the  ties  and  part 
payment  thereon  did  not  paaa  the  title.  Cornell  v« 
Clark,  6  Cent.  Rep.  600, 104  N.  Y.  461. 

Thla  case  ia  within  the  general  principle  that 
whUe  everything  remains  to  be  done  to  identify 
the  subject  of  sale  the  title  does  not  pass.  It  la  un« 
like  BurrowB  v.  Whitaker,  71 N.  Y.  201, 27  Am.  Bep, 
42,  where  the  vendee  waa  to  take  aU  the  lumber 
delivered  irrespective  of  selection,  while  in  this 
case  the  company  was  bound  to  take  only  auch 
part  of  the  tiea  aa  should  be  adjudged  on  inspec- 
tion to  be  first  or  second  class  ties.  See  Stephena 
V.  Saatee,  40  K.  Y.  85;  Lingham  v.  Bggleston,  27 
Mich.  324;  Benjamin,  Sales,  287. 

Under  a  contract  for  the  sale  of  a  manufactured 
article,  the  property  does  not  pass  until  the  selec- 
tion and  appropriation  of  one  particular  article 
and  facta  showing  intention  to  pass  the  property 
to  the  purchaser.   Jones  v.  Brewer,  70  Ala.  645. 

Under  a  contract  for  the  sale  of  cotton  where  no 
credit  was  Intended  and  the  cotton  was  not  in  a  de- 
liverable condition,  the  title  did  not  pass,  although 
a  provision  in  the  contract  placed  it  at  the  risk  of 
the  purchaser  and  a  small  sum  waa  paid  to  con- 
firm the  contract.  United  States  v.  Woodruff,  80 
U.  S.  22  Wall.  180, 22  L.  ed.  868.  See  Zagury  v.  Fur- 
ne11,2  Campb.  240;  Rugg  v.  Minett,  11  East  210; 
Gllmour  v.  Supple,  11  Moore,  P.  Q,  661;  Kershaw 
V.  Ogden,  8  Hurlst  ft  CL  717.  B.  D, 
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credlton  or  bona  Ada  purchasers  without 
notice  do  not  intervene.  There  is  abundant 
authority  for  this  principle.  The  general 
rule  is  that  it  is.  the  contract  to  sell  a  chat- 
tel, and  not  payment  or  delivery,  which 
passes  the  property.  Benjamin,  Bales,  857. 
The  rule  that  the  contract  of  sale  passes  the 
property  inunediately,  before  payment  or 
change  of  possession,  has  been  universally 
recognized  in  the  United  States.  Id.  829. 
There  may  be  a  bargain  and  sale  of  iroods 
sufficient  to  transfer  the  title,  and  to  support 
an  action  for  goods  bargained  or  sold,  with- 
out any  such  transfer  or  delivery  as  will 
amount  to  a  transfer  of  possession.  Frazier 
Y.  SimmoM,  189  Mass.  581.  **  When  the  terms 
cf  sale  are  agreed  upon,  and  the  bargain  is 
struck,  and  evervthing  the  seller  has  to  do 
with  the  goods  is  complete,  the  contract  of 
sale,  says  Chancellor  Kent,  becomes  absolute 
as  between  the  parties,  without  actual  pav- 
ment  or  delivery,  and  the  property,  and  the 
risk  of  accident  to  the  goods,  vests  in  the 
buyer.  He  is  entitled  to  the  goods  on  pay- 
ment or  tender  of  the  price,  but  not  other- 
wise, when  nothing  is  said  at  the  sale  as  to 
the  time  of  delivery  or  the  terms  of  payment. 
But  if  the  goods  are  sold  on  credit,  and  noth- 
ing is  agreed  upon  as  to  the  time  of  deliver- 
ing the  goods,  the  vendee  is  immediately 
entitled  to  the  possession,  and  the  right  of 
property  vests  at  once  in  him. "  Leonard  ▼. 
J)avis,  66  U.  8.  1  Black,  476,  17  L.  ed.  222, 
citing  2  Kent,  Com.  671,  Bradeen  v.  Brooks, 
22  Me.  470 ;  Davis  v.  Moore,  18  Me.  427. 

In  IHxon  v.  Tatee,  6  Bam.  &  Ad.  818, 
Baron  Parke  lays  down  the  rule  as  follows: 
**  I  take  it  to  be  clear  l^t  by  the  law  of  Eng- 
land the  sale  of  a  specific  chattel  passes  the 
property  in  it  without  delivery.  Where  by 
the  contract  itself  the  vendor  appropriates  to 
the  vendee  a  specific  chattel,  and  the  latter 
thereby  agrees  to  take  that  specific  diattel, 
and  to  pay  the  stipulated  price,  the  parties 
are  then  in  the  same  situation  as  they  would 
be  after  a  delivery  of  goods  in  pursuance  of 
a  general  contract.  The  veiy  appropriation 
of  the  chattel  by  the  vendor,  and  the  assent 
of  the  vendee  to  take  the  specific  chattel,  and 
to  pay  the  price,  is  equivalent  to  his  accept- 
iug  possession.  The  effect  of  the  contract, 
therefore,  is  to  vest  the  property  in  the  bar- 
gainee. "  The  same  principle  was  recognized 
in  Iowa,  in  Boios  v.  Morse,  62  Iowa,  281, 
where  it  was  lield  that  when,  under  a  con- 
tract, corn  was  set  apart  in  bins,  and  marked 
with  the  purchaser's  name,  there  was  a  desig- 
nation or  the  com  for  the  purchaser.  In  our 
own  case  of  Oarhraclii  v.  Com.,  96  Pa.  449, 
42  Am.  Rep.  550,  our  Brother  Stcrrett  illus- 
trates the  principle  thus:  ** For  example,  a 
merchant  in  New  York  orders  goods  from  a 
Boston  house,  and  they  are  consigned  thence 
to  him,  either  by  a  carrier  of  his  own  selec- 
tion or  in  the  usual  course  of  trade,  the  tran- 
saction is  an  executed  Boston  contract.  2 
Parsons,  Cont.  586.  The  same  principle  is 
recognized  in  Shriwr  v.  Pittsburg,  66  Pa. 
446 ;  Finch  v.  Mansfield,  97  Mass.  89.  In  the 
former  case  the  city  of  Pittsburgh  was  au- 
thorized to  impose  a  tax  'upon  all  articles  of 
trade  and  commerce  sold  in  said  city, '  and 
the  question  was  whether  certain  goods  were 
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sold  in  the  city.  About  one  sixth  of  the 
gross  sales  of  Shrlver  &  Co.,  wholesale  gro- 
cers, were  made  directly  at  their  store  in  the 
city,  without  the  intervention  of  outside 
agents.  The  other  five  sixths  were  effected 
through  agents  employed  for  the  purpose  of 
procuring  orders  and  making;  contracts  of  sale 
outside  the  city.  These  orders  were  trans- 
mitted to  the  nnn,  who  filled  them  at  their 
store  in  Pittsburgh,  and  consigned  the  goods 
to  the  purchasers  by  the  most  direct  means 
of  conveyance.  Shriver  &  Co.  contended  that 
the  sales  thus  represented  by  the  orders  were 
not  made  in  the  city,  and  hence  they  were 
not  taxable  on  the  amount  so  sold ;  but  it  was 
held  by  this  court  that  the  goods  thus  ordered 
through  their  agents,  put  up  at  their  store, 
and  shipped  thence  to  the  customers,  were 
sold  in  the  city,  and  that  the  amount  should 
be  included  in  their  account  of  sales  returned 
for  taxation. ''  Whether  the  title  to  personal 
property  passes  by  a  sale,  depends  upon  the 
intent  of  the  parties.  Hence  it  was  said  by 
Mr.  Benjamin,  in  his  valuable  treatise  on 
Sales :  ^  But  the  property  passes  at  once  on 
the  sale,  if  such  is  the  intent,  though  the 
seller  is  afterwards  to  make  the  delivery  of 
the  goods.  Such  intent  may  be  expressly 
declared,  or  mav  be  inferred  from  the  cir- 
cumstances. Thus  in  Lyn^  v.  O'DonneU^ 
127  Mass.  811,  the  seller  was  licensed  to  sell 
liquor  at  his  store  only.  Liquor  was  ordered 
by  a  dealer  in  another  town,  under  a  pre- 
vious arrangement,  whereby  the  seller  agreed 
to  deliver  goods  so  ordered  at  the  depot  ad- 
dressed. Having  so  delivered,  the  seller 
brought  an  action  for  the  price.  It  was  con- 
tested as  an  illegal  sale,  but  it  was  in  evi- 
dence that  the  seller  expressly  declared  at 
the  time  of  the  contract,  *The  bales  are  to  be 
made  at  my  store. '  A  verdict  for  the  price 
was  sustained. "  In  Terry  v.  Wheeler,  25  N. 
T.  520,  it  was  said  by  Selden,  J, :  **  No  case 
has  been  referred  to  by  counsel,  nor  have  I 
discovered  any,  in  which,  when  the  article 
sold  was  perfectly  identified,  and  paid  for, 
it  was  held  that  a  stipulation  of  the  seller 
to  deliver  at  a  particular  place  prevented  the 
title  from  passing.  When  the  sale  appears 
to  be  absolute,  the  identity  of  the  thing  fixed, 
and  the  price  for  it  paid,  I  see  no  room  for 
an  inference  that  the  property  remains  the  sel- 
ler's merely  because  he  had  engaged  to  trans- 
port it  to  a  given  point.  I  think  in  such  case 
this  property  passes  at  the  time  of  the  con- 
tract, and  that  in  carrying  it  the  seller  acts 
as  bailee,  and  not  as  owner.  ^  Where  the  3ale 
has  been  made  upon  a  credit,  as  in  this  case, 
tne  rule  is  the  same,  for,  when  sales  are  made 
upon  credit,  the  property  identified  and  sep- 
arated, the  "legal  effect  then  is  that  there  has 
been  an  actuaf  transfer  of  title,  and  an  act- 
ual right  of  transfer  of  the  bargain."  Beu- 
jamin,  Sales,  882. 

It  is  settled  law  that  a  sale  of  personal 
property  passes  the  title  as  between  vendor 
and  vendee,  when  such  property  has  been 
designated  and  set  apart  by  the  former.  Den^ 
nis  V.  Alexander,  8  Pa.  60.  It  was  said  by 
Gibson,  Ch.  J. ,  in  Scott  v.  WeUs,  6  Watts  & 
S.  867,  40  Am.  Dec.  668:  ''Even  where  act. 
ual  possession  has  not  been  taken,  the  own. 
erahip  and  risk  pass  by  the  contract,  if  notb- 
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ing  Temalos  to  be  done  to  the  property  b^r  the 
vendor,  such  as  counting,  measuring,  weigh- 
ing, or  filling  up,  to  ascertain  the  number, 
quantity,  or  weight.  Thus  in  Bugg  y.  Min- 
ctt,  11  !East,  210,  turpentine  had  been  sold  at 
60  much  the  hundred  weight  in  casks,  to  be 
taken  at  the  marked  quantity,  except  two, 
out  of  which  the  others  were  to  be  filled  up 
before  delivery ;  and  those  two  were  to  be 
sold  as  containing  indefinite  quantities.  The 
buyer  employed  a  person  to  do  the  filling, 
but  before  he  completed  it  the  warehouse 
with  its  contents  was  destroyed  by  fire :  and 
it  was  held  that  the  property  in  those  filled 
up  had  passed  to  the  buyers,  because  nothing 
remained  to  be  dons  to  them  by  the  vendors. 
To  the  same  point  is  Windato  v.  Leonard, 
U  Pa.  14,  where  it  was  said  by  Lowrie,  J, : 
*  Where  the  lawful  form  of  contracting  is 
pursued,  the  vesting  of  the  title  always  de- 
pends upon  the  intention  of  the  parties,  to 
be  derived  from  the  contract,  and  its  circum- 
stances ;  and  actual  delivery,  weighing,  and 
setting  aside  the  goods  are  only  circumstances 
from  which  the  intention  may  be  inferred  as 
matter  of  fact.  Sumwr  v.  Hc^hlet,  12  Pick. 
76 ;  Riddle  v.  Vamum,  20  Pick.  280 ;  &nyih  v. 
Craig,  8  Watts  &  S.  14.  And  this  is  the 
principle  of  numerous  cases  wherein  the  title 
DBS  been  held  to  vest  eVen  where  there  has 
been  no  measurement," — citing  Macomber  v. 
Parker,  18  Pick.  175 ;  OlaTk  y.  Baker,  5  Met. 
4.')2;  Bands  v.  Taylor,  5  Johns.  895;  Ohaplin 
V.  Boger$,  1  East,  192 ;  Hatoes  y.  WaUon,  2 
Bam.  &  C.  540 ;  Scoit  v.  WdU,  6  Watts  & 
S.  857,  40  Am.  Dec.  568 ;  PleasanU  v.  iVn- 
dleton,  6  Rand.  (Yh.)  A19;MottramY.  Bn/er, 
1  Denio,  488 ;  Valpy  y.  Oibson,  4  0.  B.  864. 
The  learned  Justice  also  says  that  much  of 
the  confusion  of  ideas  about  the  vesting  of 
the  title  on  a  sale  of  personal  property  arises 
from  the  misleading  influence  of  unsuitable 
analogies.  I  have  already  referred  to  one  of 
t&ose  unsuitable  analogies.  Juatiee  Lowrie 
thus  refers  to  another:  '^The  class  of  cases 
which  have  tended  most  powerfully  to  em- 
barrass this  question  are  those  wherein  the 
real  question  was  not,  Has  the  title  vested 
in  the  yendee?  but.  Has  it  absolutely  vested 
as  to  take  away  the  lien  of  the  vendor  for 
unpaid  purchase  money,  or  his  right  to  stop 
in  traneituf  Yet  to  this  class  belong  most 
of  the  older  cases,  which  are  usually  lif erred 
to  as  leading  cases  in  the  present  question, 
though  they  have  nothing  to  do  with  it ;  for 
it  is  very  plain  that  the  title  may  vest  while 
the  vendor  has  such  remainin>c  control  over 
the  goods  as  entitled  him  to  arrest  their  full 
delivery  in  default  of  payment  or  on  the 
failure  of  the  yendee.''  Ooruer  v.  Bmith,  116 
Pa.  452,  7  Gent.  Rep.  187,  recognized  and 
followed  Window  v.  Leonard,  and  affirmed 
the  doctrine  that  the  passing  of  the  title  upon 
a  sale  of  chattels  depends  upon  the  intention 
of  the  parties,  to  be  derived  from  the  con- 
tract and  its  circumstances ;  and  that  actual 
deliyery,  weighing,  and  setting  aside  are 
only  circumstances  from  which  the  intention 
may  be  inferred.  >" 

t7L.RA. 


We  might  multiply  authorities  upon  this 
noint  without  limit,  were  it  necessary.  Wo 
do  not  think  those  cited  are  in  serious  conflict 
w  ith  any  of  our  own  cases.  Where  an  appar« 
ent  conflict  exists  it  is  doubtless  due  to  in- 
advertence  in  applying  a  principle  of  law 
which  was  only  intended  to  protect  execution 
creditors,  bona  fide  purchasers,  or  the  right 
of  stoppage  in  trantitu.  This  principle,  as 
before  observed,  has  no  application  to  cases 
arising  between  vendor  and  vendee.  In  ap- 
plying the  law  to  questions  of  this  nature,  we 
cannot  wholly  ignore  the  accepted  princi- 
ples of  right  and  justice ;  nor  can  we,  in  con- 
sidering contract  relations,  ignore  the  usages 
which  the  necessities  and  wants  of  business 
have  practically  made  a  part  of  them.  This 
has  sometimes  been  called  the  expansive  prop- 
erty of  the  common  law.  If  tHe  great  mass 
of  legal  principles  which  has  descended  to 
us  under  Uie  name  of  the  common  law  is  com- 
posed only  of  iron-clad  rules,  it  would  be 
wholly  unsuited  to  the  present  age  and  gen- 
eration, and  the  great  changes  which  have 
taken  place,  not  only  in  the  volume  of  busi- 
ness, but  in  the  mode  of  conducting  it.  We 
are  constantly  applying  the  accepted  prin- 
ciples of  the  common  law  to  new  phases 
and  modes  of  doing  business.  This  is  a  ne- 
cessity alike  dictated  by  common  sense  and 
the  necessities  of  trade'.  The  present  is  a 
striking  illustration  of  the  wisdom  of  this 
rule.  Both  the  appellant  and  his  customer 
in  Montgomery  county  were  engaged  in  a 
lawful  business.  The  appellant  had  the 
right  to  sell,  and  his  customer  in  Montgom- 
ery coimty  had  the  right  to  buy,  the  liquor 
in  question.  To  say  that  a  man  who  may 
lawfully  sell  an  article  to  another  who  may 
lawfully  buy  it  cannot  deliver  the  article 
sold  by  the  usual  course  of  business,  is  to  as- 
sert a  proposition  that  is  absurd  upon  its  face. 
It  is  not  sustained  by  either  authority  or  rea- 
son. In  this  case  the  purchaser  was  licensed 
to  retail  the  beer  to  his  customers.  The  effect 
of  this  conviction,  if  sustained  by  this  court, 
will  be  merely  to  compel  the  appellant  to 
deliver  his  liquors  by  a  common  carrier,  in- 
stead .of  by  his  own  wagon,  in  the  usual 
course  of  trade.  It  cannot  prevent  sales,  nor 
diminish  the  quantity  of  liquors  sold  and 
consumed.  It  imposes  a  burden  upon  the 
wholesale  dealer  which  is  not  imposea  by  the 
law,  and  is  in  violation  of  the  usages  of  trade* 
We  do  not  think  the  Legislature  intended, 
when  it  licensed  the  appellant  as  a  wholesale 
dealer,  to  prohibit  the  aelivery  of  goods  sold 
by  him,  in  the  manner  recognized  in  all  other 
kinds  of  business ;  and  especially  ouffht  we 
not  to  indulge  in  metaphysical  hair-splittinff 
in  the  construction  of  a  penal  statute,  ana 
make  men  criminals  by  judicial  construction 
who  are  not  so  in  fact  or  intent.  We  are  of 
opinion  that  the  learned  judffe  below  erred 
when  he  instructed  the  jury  t£at  the  facts  as 
set  forth  in  the  specification  of  error  show  a 
violation  of  the  liquor  laws  of  this  common* 
wealth. 

Thejudffment  it  r^venetL 
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B$   Jolm  F.  SIPE. 
(••^ Ohio. ) 

^1«  Under  the  Authorltor  siTeii  to  eltlee 
bjseetion  1698  of  the  Bevleed  Stat- 
utes to  re§^iilate  anctioneerin^f  and  to 

regulate,  licenfle,  or  prohibit  the  sale  at  auction 
of  ffooda,  wares,  and  merohaDdlee  imported  into 
the  corporation  for  the  purpose  of  heinirsold  at 
auction,  city  councils  may.  If  no  discrimination 
is  made  against  goods  imported  for  that  purpose, 
and  In  favor  of  goods  of  the  same  class,  kind  and 
quality  already  within  the  corporation,  provide 
hy  ordinance  for  licensing  the  sale  at  auction 
within  the  corporation  of  such  imported  goods, 
and  may,  when  necessary  for  the  protection  of 
tiie  public  health,  safety,  or  morals,  prohibit  the 
sale  at  auction  of  goods  imported  into  the  cor- 
poratlon  for  the  purpose  of  being  so  sold. 

8«  A  dty  ordinance  which  provides  that 
it  shiUl  be  nnlawtnl  for  any  person*  by 
hlmselC  -or  by  any  a^r^nt*  within  the 
corporate'Umits  ofsacheity«to  sell  or 
offer  for  sale  at  auction  any  goods,  wares, 
07  merchandise  which  have  been  imported  into 
such  city  for  the  purpose  of  being  sold  or  offered 
for  sale  at  auction,  unless  such  person  shall  pay 
or  cause  to  be  paid  a  license  fee  of  $26  for  each 
day  and  part  of  day  he  may  desire  to  sell  and  offer 
for  sale  such  goods,  wares,  or  merchandise  at 
auction,  is  an  unreasonable  exercise  of  the  power 
grahted  to  municipalities,  as  above  stated,  under 
bection  1608  of  the  Hevlsed  Statutes,  and  is  inyalld. 

• 

(June  28, 180(8.) 

EKROK  to  the  Circuit  Court  for  Franklin 
County  to  review  a  ludgment  afflrmlDff  a 
judgment  of  the  Court  of  Common  Pleas  ais- 
missing  a  petition  for  a  writ  of  habeas  corpus 
to  release  petitioner'  from  the  custody  of  John 
E.  Murphy,  to  which  he  had  been  committed 
for  alleged  violation  of  the  statute  regulating 
the  sale  of  goods  by  auction.    BevenecL 

Statement  by  DickmanttT!; 

John  F.  Sipe,  the  plaintifF  in  error,  was  ar- 
rested on  a  complaint,  charging  that,  at  the  city 
of  Columbus,  in  the  county  of  Franklin,  and 
state  of  Ohio,  on  or  about  the  the  27th  day  of 
January,  1892,  he  unlawfully  did  sell  and 
offer  for  sale,  at  auction,  certain  goods  and 
merchandise  within  the  limits  of  said  city, 
which  goods  and  merchandise  were  imported 
into  said  city  for  the  purpose  of  being  sold  at 
auction  by  nim,  without  having  procured  a 
license  from  the  mayor  of  said  city  so  to  do. 
The  plaintiff  in  error  made  application  to  the 
court  of  common  pleas  for  a  writ  of  habeas 
corpus,  stating  in  his  petition  that  he  was  un- 
lawfully imprkoned  and  restrained  of  his  lib- 
erty by  John  £.  Murphy,  chief  of  police  of 
the  city  of  Columbus,  and  praying  that  he 
might  be  discharged  from  such  unlawful  im- 
prisonment.   The  writ  was  issued,  the  plain- 

fHead  notes  by  the  Court. 


tiff  in  error  was  brought  before  the  court,  and 
on  the  8th  day  of  February,  1893,  the  cause 
came  on  for  hearing  before  the  court  of  com- 
mon pleas  upon  the  following  tLgreed  statement 
of  facts:    "  It  is  agreed  that  the  relator,  John 
F.  Bipe,  brought  into  the  corporation  of  Col- 
umbus, Ohio,  a  stock  of  goods  consisting  of 
Jewelry,  for  sale  at  auction,  and  neglected  and 
refused  to  take  out  or  pay  for  the  license  re- 
quired by  the  city  ordinance  of  the  dty  of  Col- 
umbus, a  copy  of  which  ordinance  &  hereu> 
attached,  marked  *  Exhibit  A.'    It  is  further 
agreed  that  the  goods  thus  imported  into  tho 
corporation  for  sale  by  auction  were  wholly 
without  the  corporate  limits,  and  a  portion 
without  the  state,  but  those  without  the  state 
were  not  sold  in  original  packages,  but  were 
broken,   intermingle,  and    sold    at    retaiL 
Further,  that  the  relator,  John  F.    8ipe,  i» 
the  owner  of  the  goods,  but  not  the  auctioneer,, 
but  has  in  his  employ  two  auctioneers  licensed 
by  the  state  to  follow  that  avocation.    For  the 
violation  of  said  ordinance  in  selling  said  sooda 
at  auction   wWhout  such  license  the  rdator, 
John  F.  Sipe,  was  arrested,  as  shown  by  the 
records,  and  is  now  in  custody  of   John  £. 
Murphy,  chief  of  police  of  Columbus,  by  vir- 
tue of  a  writ,  a  copy  of  which  is  attached  to 
the   application."    *' Exhibit    A.     An    ordi- 
nance to  regulate  and  license  the  sale  at  auc- 
tion, within  the  city  of  Columbus,  of  goods, 
wares,  and  merchandise  imported   into  said 
city  for  the  purpose  of  being  sold  at  auction. 
Section  1.  Be  it  ordained  by  the  city  council 
of  the  city  of  Columbus,  that  from  and  after 
the  passage  and  publication  of  this  ordinance* 
it  shall  M  unlawful  for  an^  person,  persona, 
party,  or  corporation,  by  himself,  tl^emselves, 
or  itself,  or  by  any  agent,  within  the  corpo- 
rate limits  of  the  city  of  Columbus,  to  sell  or 
offer  for  sale,  at  auction,  any  goods,  ware8» 
and   merchandise  which  have  been  imported 
into  said  city  for  the  purpose  of  being  sold  or 
offered  for  sale  at  auction,  imless  such  person, 
persons,  party,  or  corporation  shall  first  pro- 
cure a  license  so  to  do,  as  hereinafter  provided. 
Sec.  2.  The  city  derk  of  the  dty  of  Columbus, 
upon  the  application  of  any  person,  persons, 
party,  or  corporation,  to  sell  at  auction  any 
goods,  wares,  and  merchandise  imported  into 
the  corporation  for  the  purpose  of  being  sold 
at  auction,  is  authorized,  upon  the  receipt  of 
twenty-five  dollars  ($26)  from  the  party  mak- 
ing such  application  for  each  day  and  part  of 
day  such  party  may  desire  to  sell  and  oner  for 
sale  such  eoods,  wares,  or  merchandise  at  auc- 
tion, to  give  such  party  a  receipt  for  such 
money,  and  also  to  prepare  and  deliver  to  auch 
party  a  license  to  authorize  such  party  to  make 
such  sales  for  the  time  therein  specified,  which 
said  party   shall,  before    commencing   such 
sales,  present  to  the  mayor  of  said  dty,  whoso 
duty  it  shall  be  to  sisn  the  same:  provided, 
that  the  city  clerk  shall  be  first  satisfied  that 
the  applicant,  touching  the  goods,  wares,  an<i 
merchandise  proposed  to  be  sold  at  auction » 


Nora.— The  power  of  a  municipality  to  discrimln- 1  dsfons  are  less  numerous  than  mlffht  be  ezpeoted* 
ate  between  residents  and  nonresidents  thereof,  i  Bee  on  this  subject  Sayre  v.  Phillips  (Paj  lA  I^ 
irrespective  of  any  interference  with  interstate  |  B.  A.  49,  and  note* 
commerce.  Is  an  interestiDg  one  on  which  the  de- 

17  L.  K.  A. 


See  also  28  L.  R.  A,  588;  29  L.  R.    A.  734. 
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baa  complied  with  the  requirements  of  the 
sututes  of  this  state  regulating  the  listing  of 
the  same  for  taxation,  and  for  the  payment  of 
(he  taxes  thereon.  Sec.  8.  Any  person,  per- 
sons, partjr,  or  corporation  violating  any  of 
the  proviffions  of  section  1  of  this  ordinance 
shall,  upon  conviction  thereof  before  the 
mayor,  for  the  first  offense  be  fined  in  the  sum 
of  twenty- five  dollars  and  costs  of  prosecu- 
tion, and  for  any  repetition  of  the  offense,  upon 
conviction  thereof  before  the  mayor,  shall  be 
fined  in  any  sum  not  less  than  twenty-five  dol- 
lars nor  more  than  fifty  dollars,  in  the  discre- 
tion of  the  mayor,  and  the  costs  of  prosecu- 
tion. Bee  4.  This  ordinance  shall  take  effect 
aod  be  Ui  force  from  and  after  passage  and  pub- 
lication according  to  law.  Passed  February 
19, 1877."  The  court  of  common  pleas  re- 
fused the  prayer  of  the  petitioner,  dismissed 
the  petition  and  writ,  and  rendered  judgment 
against  the  petitioner  for  costs.  The  circuit 
court,  on  petition  in  error,  affirmed  the  judg- 
ment and  proceedings  of  the  court  of  com- 
mon pleas,  and  this  proceeding  in  error  is 
prosecuted  to  reverse  both  judgments. 

Mean,  Onfl^  A  Haadlioii  for  plaintiff  in 
error. 

Meun,  FraAk  T«  Clarke»  Emmett 
Tompkins.  Paul  Jones  and  Florisel 
Smith,  for  defendants  in  error: 

Neither  the  ordinance  nor  the  statute  author- 
izing it  can  be  considered  an  infringement  upon 
the  provision  of  the  Federal  Constitution  refer- 
ring to  duties  on  import?,  because  the  highest 
court  of  the  land  has  declared  that  the  term 
'imports"  is  restricted  in  its  meaning  to  articles 
imported  from  foreign  countries  and  that  it 
does  not  refer  to  those  sent  from  one  state  to 
another. 

Woodruff  V.  Fiarham,  76  U.  8.  8  Wall.  188, 
19  L.  ed.  882. 

£very  state  may  regulate  its  own  internal 
traffic  according  to  its  own  judgment  and  upon 
its  own  views  of  the  intent  and  well  being  of 
its  ciiizens. 

License  Oaeee,  46  U.  8.  5  How.  675, 12  L.  ed. 
288. 

Over  this  commerce  and  trade,  Congress  has 
no  power  of  regulation,  nor  any  direct  control. 
This  power  belongs  exclusively  to  the  states. 

LUerue  Tarn  Oaees,  72  U.  8.  6  Wall.  470, 18 
Led.  600. 

A  state,  however,  cannot  so  specialize  a  tax 
that  it  lays  upon  an  occupation  that  it  may 
operate  as  a  discriminative  burden  against  the 
introduction  and  selling  of  the  pnxiucts  of 
another  slate  or  against  the  citizens  of  another 
state. 

Nathan  ▼.  Louisiana,  49  U.  8.  8  How.  73, 
12  L.  ed.  998:  Pierce  v.  New  Hampshire,  4617. 
8.  5  How.  698,  12  L.  ed.  296;  Hinson  v.  Lett, 
75  U.  8.  8  Wall.  148,  19  L.  ed.  887;  Howe 
Mach.  Co.  V.  Gage.  100  U.  8.  676. 25  L.  ed.  754; 
WaUing  v.  Michigan,  116  U.  8.  446,  29  L.  ed. 
ttl. 

The  distinction  is  obvious  between  a  tax 
vhich  intercepts  the  import,  as  an  import,  on 
its  way  to  become  incorporated  with  the  gen- 
eral mass  of  property,  and  a  tax  which  finds 
the  article  already  incorporated  with  that  mass 
by  the  act  of  the  importer. 

Leisy  v.  Hardin,  186  U.  8. 100, 84  L.  ed.  128. 

17  L.  B.  A. 


As  soon  as  the  distinctive  character  of  the 
imported  article  has  been  changed  by  obliter- 
ation  of  its  original  form,  the  state  may.  in 
the  exercise  of  its  sovereignty,  regulate  its  sale; 
it  may  be  taxed;  the  business  of  selling  it 
may  be  taxed  by  the  exaction  of  license  fees. 

Brown  v.  Maryland,  25  U.  8. 12  Wheat.  419, 
6  L.  ed.  678;  Leisy  v.  Hardin,  supra;  Oook  v. 
Pennsylvania,  97  U.  8.  566,  24  L.  ed.  1015; 
Tiernan  v.  Einker,  102  U.  8.  128,  W  L.  ed. 
108;  Ouy  v.  Baltimore,  100  U,  8.  484,  25  L. 
ed.748. 

Under  the  statute  mentioned  the  council  has 
attempted  simply  to  regulate  and  license  and 
not  to  prohibit  the  sale  of  goods  at  auction  im- 
ported into  its  cily;  and  in  the  matter  of  such 
regulation  and  license  the  city  can  compel  the 
payment  of  only  a  reasonable  fee  so  long  as  it 
attempts  to  license  and  not  to  prohibit. 

Marmet  v.  State,  9  West.  Rep.  449,  46  Ohio 
8t  77. 

Diekman,  /.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  in  error,  John  F.  8ipe,  was  ar- 
rested upon  a  charge  of  having  unlawfully 
sold  and  offered  for  sale  at  auction  certain 
flpods  and  merchandise  within  the  corporate 
nmits  of  the  city  of  Columbus,  which  had  been 
imported  into  that  city  for  the  purpose  of 
being  sold  at  auction  by  him,  without  having 
first  procured  the  required  license  therefor. 
The  arrest  was  made  for  an  alleged  yiolation 
of  the  ordinance  passed  February  19, 1877,  *'  to 
regulate  and  license  the  sale  at  auction,  within 
the  city  of  Columbus,  of  goods,  wares  and 
merchandise  imported  into  said  city  for  the 
purpose  of  being  sold  at  auction."  It  is  con- 
tended that  the  municipality  bad  no  authority 
to  pass  the  ordinance,  and  that  the  plaintiff  in 
error  was  therefore  unlawfully  restrained  of 
his  liberty.  It  Is  claimed,  however,  in  behalf 
of  the  city  of  Columbus  and  John  £.  Murphy, 
defendants  in  error,  that  the  ordinance  in 
question  was  properly  passed  under  the  follow- 
ing provisions  of  section  1692  of  the  Revised 
Statutes:  "  In  addition  to  the  powers  specific- 
ally granted  in  this  title,  and  subject  to  the 
exceptions  and  limitations  in  other  parts  of  it, 
cities  and  villages  shall  have  the  general  pow- 
ers enumerated  in  this  section,  and  the  council 
ma^  provide  by  ordinance  for  the  exercise  and 
enforcement  of  the  same.  ...  9.  To  regulate 
auctioneering,  and  to  regulate,  license,  or  pro- 
hibit the  sale  at  auction  of  goods,  wares  and 
merchandise  imported  into  the  corporation  for 
the  purpose  of  being  sold  at  auction."  The 
powers  thus  yested  in  cities  in  reference  to  auc- 
tions, though  general,  are  not  without  limita- 
tion. It  is  not  to  be  presumed  from  the  Ian- 
gua^  of  the  statute  that  it  was  the  design  of 
the  Lieglslature  to  authorize  the  passage  of 
ordinances  that  would  be  unjust  or  oppressive. 
or  unfair  and  partial,  or  in  restraint  of  trade, 
or  in  contrayention  of  public  policy,  or  con- 
taining special  and  unwarranted  discrimina- 
tions against  property  brought  into  the  corpo- 
ration from  other  parts  of  the  same  ^tate  to  be 
sold  at  auction,  or  ordinances  containing  such 
discriminations  against  property  brought  into 
the  corporation  from  another  state  for  the  same 
purpose,  and  thus  in  conflict  with  the  powers 
of  Congress  to  regulate  commerce  among  the 
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•ereral  Btatos.  And,  while  ordiDances  subject 
to  such  infirmities  cannot  be  deemed  to  be  au- 
thorized by  the  statute,  obyioiisly  it  cannot  be 
held « that  the  municipal  body  has  such  au- 
thority by  virtue  of  the  general  incidental 
power  of  municipal  corporations  to  enact  ap- 
propriate by-laws  or  ordinances.  Under  the 
authority  given  by  the  statute  "to  regulate 
auctioneering/'  dty  councils,  in  view  of  pro- 
moting the  order,  comfort,  and  convenience  of 
the  inhabitants,  may  pass  ordinances  regulat- 
ing sales  at  auction  upon  the  streets,  uleys, 
sidewalks,  and  public  grounds  of  the  dty,  and 
may  subject  the  occupation  of  auctioneering  to 
such  police  regulations  as  seem  essential  to  the 
public  convenience  and  protection.  By  the 
same  authority,  councils  may,  upon  prindples 
of  equality,  without  discriminating  against  the 
goods  imported,  license  the  sale  at  auction  of 
such  goocls  imported  into  the  corporation  for 
the  purpose  of  being  thus  sold,  and,  when  the 
public  health  or  the  public  safety  or  the  mor- 
als of  the  citizens  of  the  municipality  are  en- 
dangered, may  prohibit  the  sale  at  auction  of 
goods  imported  into  the  corporation  for  such 

gurpose.  But  we  do  not  find  the  reasonable 
itendment  of  the  statute  to  be  to  empower 
councils  to  arbitrarily  prohibit,  either  by  words 
of  prohibition  or  by  heavy  license  fee,  the  sale 
at  public  auction  of  goods  imported  into  the 
city  for  the  purpose  of  being  sold  at  auction, 
notwithstanding  such  goods  may  be  of  a  harm- 
less nature,  and  even  useful  and  beneficial  to 
the  communi^.  The  ordinance  under  consid- 
eration provides,  in  section  1,  that  "  It  shall  be 
unlawful  for  any  person,  persons,  party,  or 
corporation,  by  himself,  themselves,  or  itself, 
or  by  any  agent,  within  the  corporate  limits  of 
the  city  of  Columbus,  to  sell  or  offer  for  sale 
at  auction  any  goods,  wares,  or  merchandise 
which  have  been  imported  into  said  dty  for 
the  purpose  of  being  sold  or  offered  for  sale  at 
auction,  unless  such  person,  persons,  party,  or 
corporation  shall  first  procure  a  license  so  to 
do,  as  hereinafter  provided."  Such  license  can 
only  be  procured  upon  receipt  from  the  party 
making  application  of  $25  for  each  day  and 
part  of  day  such  party  may  desire  so  to  sell  and 
offer  for  sale  such  goods;  the  applicant  having 
first  complied  with  the  requirements  of  the 
statutes  of  the  state  regulating  the  listing  of 
the  goods  for  taxation,  and  for  the  payment  of 
the  taxes  thereon.  For  violating  any  of  the 
provisions  of  the  ordinance  the  offender,  for 
the  first  offense,  is  fined  in  the  sum  of  $25  and 
costs  of  prosecution;  and  for  any  repetition  of 
the  offense  a  fine  is  imposed  of  not  less  than 
$25  nor  more  than  $50,  in  the'discretion  of  the 
ma^'or,  with  the  costs  of  prosecution. 

tn  the  case  at  bar,  the  goods  imported  into 
the  corporation  for  sale  by  auction  were  wholly 
without  the  corporate  limits,  and  a  portion 
were  without  the  sfate,  but  those  from  beyond 
the  borders  of  the  state  were  not  sold  in  origi- 
nal but  broken  packages,  intermingled,  and  at 
retuil.  No  foreign  goods  were  sold  while  re- 
maining in  the  packages  in  which  they  were 
imported.  And  as  the  ordinance  does  not  im- 
pose a  heavier  burden  upon  goods  brought 
from  another  state  than  upon  goods  brought 
into  the  dty  from  other  places  within  this 
state;  as  it  aoes  not  in  any  way  discriminate 
between  merchandise  imported   from   other 
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states  and  merchandise  Imported  from  any  oth 
er  part  of  the  state  of  Ohio  outside  of  the  city 
of  Columbus— it  is  therefore  ar^ed  that  the 
ordinance  under  which  the  plamtiff  in  error 
was  arrested  was  not  in  violation  of  the  con- 
stitutional provision  vesting  in  Congress  alone 
the  power  to  regulate  commerce  among  the 
several  states.    Having  reached  the  condusion 
that  the  ordinance  is  invalid  on  other  grounds, 
we  do  not  deem  it  necessanr  to  exambie  thai 
constitutional  question.     Though  a  constitu- 
tional question  may  be  legitimately  presented 
by  the  record,  yet,  if  the  record  also  presents 
some  other   and   satisfactory   ground  upon 
which  the  court  may  rest  Its  Judgment,  that 
course  will  be  adopted,  and  the  question  of  con- 
stitutional power  will  be  left  for  consideration 
until  a  case  arises  which  cannot  be  disposed  of 
without  considering  it,  and  when  consequently 
a  decision  upon  such  question  will  be  unavoid- 
able.   Cooley,  Const  Lim.  6th  ed.  196.    It 
will  be  observed  that  the  object  of  the  ordi- 
nance in  question  is  not  to  exact  a  license  fee 
from  the  auctioneer  because  he  is  not  an  actual 
resident  of  the  city,  or  has  not  paid  for  a  city 
license.    The  license  fee  made  payable  by  the 
ordinance  is  incident  more  to  t>ie  goods  than  to 
the  auctioneer  or  owner.    It  is  rrH|uircd  be- 
cause the  goods  are  brought  from  outside  the 
city  for  the  purpose  of  biing  sold  or  offered 
for  sale  therein  at  auction,  and  not  where  they 
are  already  in  the  city  before  it  is  purposed  to 
sell  them  therein  at  auct'.on;  and  ihe  situi  of 
the  goods  at  the  time  of  first  conceiving  the 
design  of  selling  them  at  auction  is  made  Uie 
criterion  for  exacting  a  license  fee  which  is,  i*i 
effect,  a  tax  upou  the  goods  themsdves.    The 
owner,  whether  residing  in  the  city  of  Colum- 
bus or  not,  must  pay  $25  per  day  for  the  priv- 
ilege of  there  selling  his  goods  at  auction,  if 
imported  into  the  corporation  for  that  purpose. 
But,  if  the  goods  be  imported  to  be  sold  at  re- 
tail or  wholesale  in  the  ordinary  course  of 
trade,  or  are  already  within  the  corporate  lim- 
its when  the  owner  forms  the  purpose  of  there 
selling  them  at  auction  or  in  any  other  manner, 
he  may  so  Fell  tbem  without  the  payment  of 
the  license  fee  of  $25  per  day.   The  license  fee 
thus  exacted  is  in  addition  to  the  duties  to 
which  all  property  and  effects  offered  for  sale 
and  struck  off  at  public  auction  are  subject 
under  section  4226,  of  the  Revised  Statutes. 
If  the  articles  imported  into  the  corporation  for 
the  purpose  of  sale  at  auction  do  not  ejcceed 
in  value  the  sum  of  $25,  the  same  license  fee 
is  required,  and  the  property  is  thereby  virtu- 
ally confiscated.    The  owner  in  such  case  is 
denied  the  right  of  selling  at  auction,  unless 
such  ri^ht  is  exercised  at  the  cost  of  practically 
sacriOcmg  his  goods.    And  in  this  connection 
it  may  be  noted  that,  in  addition  to  the  duties 
to  which  articles  sold  at  auction  are  subject  by 
section  4226,  auctioneers,  In  cities  of  the  first 
grade  of  the  first  class,  whose  sales  amount  to 
less  than  $75,000  per  annum,  are  required  to 

gay  a  license  of  only  $26  per  annum.  Kev. 
tat.  §  2672  (SU  Upon  an  examination  of 
the  ordinance  under  consideration,  we  are  led 
to  the  conclurion'  that  Its  passage  was  not  a 
reasonable  exercise  of  the  power  to  legislate 
on  the  subject  of  auctions,  as  conferred  by 
section  1692  of  the  Revised  Statues. 
1.  The  effect  of  the  ordinance  ii  laigely  to 
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prohibit,  under  the  name  of  a  license,  the  sale 
at  auction  of  goods  broagbt  into  the  corpora- 
tion for  that  purpose,  which  enter  into  the 
daily  use  and  consumption,  and  which  would 
not  be  excluded  by  any  police  regulation  as 
being  detrimental  to  the  public  health,  com- 
fort and  convenience. 

2.  The  ordinance  Is  not  impartial,  and  un- 
justly discriminates,  by  the  imposition  of  the 
license  tax,  between  goods,  wares,  and  mer- 
chandise in  the  city,  and  such  as  ma^  be  im- 
ported from  other  cities  or  places  within  the 
Dorders  of  the  state,  for  the  purpose  of  sale  at 
auction. 

3.  The  ordinance  is  in  restraint  of  trade.  It 
checks  the  freedom  of  commercial  intercourse, 
in  treating  unequally  goods  of  the  same  class, 
kind,  and  quality,  by,  in  effect,  levying  a 
heavy  tribute  on  the  goods  as  a  condition  on 
^hico  the  owner  can  be  allowed  to  sell  the 
same  at  auction,  when  imported  into  the  cor- 
poration for  that  purpose.  It  places  an  un- 
warranted impediment  in  the  way  of  the  buyer 
and  seller  in  acquiring  and  disposing  of  prop- 
erty. By  a  policy  of  exclusion,  it  tends  to  the 
creation  of  monopoly,  by  protecting  local 
tradesmen  and  merchants  agamst  outside  com- 
petition. 

4.  The  ordinance  is  opposed  to  the  public 
policy  of  the  state.  It  "is  very  plain  that  the 
power  vested  in  Congress  by  the  Constitution 
to  '^regulate  commerce  among  the  several 
states"  rests  upon  a  most  obvious  and  enlight- 
ened public  policy.  A  verv  material  object  of 
this  power  is  the  relief  of  the  states,  which 
import  and  export  through  other  states,  from 
the  levy  of  improper  contributions  on  them  by 
the  latter.  If  each  state  were  at  li  berty  to  regu- 
late the  trade  between  state  and  state,  it  is  easy 
to  foresee  that  ways  would  be  found  out  to 
load  the  articles  of  import  and  export,  during 
their  passage  through  the  jurisdiction,  with 
duties  which  should  fall  on  the  makers  of  the 
latter  and  the  consumers  of  the  former.  Story, 
Const,  g  1066;  Federalist,  No.  42:  Brtnon  v. 
Maryland,  25  U.  8.  12  Wheat.  4^8,  449,  6  L. 
ed.688,  689;  Oihboiu  v.  Offden,22  U.  8.  9 
Wheat  199-204,  6  L.  ed.  70-72.  The  same 
wise  policy  that  dictated  such  a  power  to  regu- 
late the  commercial  intercourse  of  the  states 
with  each  other  would  suggest  and  give  force 
to  the  policy  of  prohibiting  cities  and  towns 
within  the  same  state  from  imposing  illiberal 
and  unjust  restraints  upon  their  trade  and 
commerce  with  each  other.  In  the  case  of  Ex 
parte  Frank,  52  Cal.  606,  28  Am.  Rep.  642, 
the  petitioner  having  been  convicted  of  a  mis- 
demeanor for  the  violation  of  what  was  known 
as  the  "Sample  Seller's  Ordinance*'  of  the  city 
and  county  of  San  Francisco,  and  being  re- 
strained of  his  liberty  upon  process  issued 
upon  the  judgment  of  the  conviction,  he 
was  brought  tefore  the  court  upon  a  writ 
of  habeas  corpus,  and  claimed  that  he  was 
entitled  to  be  discharged  from  custody  on 
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the  gronnd  that  the  ordinance  was  uncon- 
stitutional and  void.  The  ordinance  was 
passed  under  a  general  power  conferred  by 
the  charter  of  the  citv,  which  exacted  a  license 
for  selling  goods,  ana  fixed  one  rate  of  liceuse 
for  selling  goods  which  were  within  the  cor- 
porate limits,  or  in  transitu  to  the  city,  and  an- 
other and  much  larger  license  for  selling 
goods  which  were  not  in  the  city,  or  in  tran- 
situ to  it.  The  court  in  holding  the  ordinance 
to  be  inoperative  and  void,  said:  *'It  is  fla- 
grantly unjust,  oppressive,  unequal,  and  par- 
tial. It  discriminates  between  merchants  in 
the  same  place  dealing  in  the  same  kinds  of 
merchandise,  for  no  better  reason  than  that 
one  deals  in  goods  either  actually  in  the  cor- 
porate limits,  or  in  transitu  under  a  bill  of 
lading,  while  the  other  deals  in  goods  outside 
the  corporate  limits,  and  not  in  transitu  under 
a  bill  of  lading.  If  this  kind  of  discrimination 
be  legitimate  and  valid,  there  is  no  reason  why 
a  merchant  having  his  goods  in  a  warehouse 
on  a  particular  street  might  not  be  required  to 
pay  a  license  fee  of  $10,000,  while  another 
merchant,  doing  the  same  kind  of  business,  in 
the  same  city,  and  with  his  goods  stored  in  an- 
other street,  would  be  required  to  pay  only 
$10.  It  also  contravenes  the  public  policy  of 
the  state,  in  that  it  obstructs  commercial  inter- 
course between  the  principal  seaport  city  of 
the  state  and  the  interior;  the  policy  being  to 
foster  and  encourage  commercial  intercourse 
and  a  free  interchange  of  commodities  be- 
tween the  several  sectK>ns.  It  is  in  restraint 
I  of  trade,  in  that  it  exacts  a  heavy  tribute  from 
the  owner  of  goods  outside  the  corporate 
limits,  or  in  transitu  as  a  condition  on  which 
he  will  be  allowed  to  offer  them  for  sale  in  the 
principal  city  and  seaport  of  the  state."  The 
discrimination  in  the  above  cited  case  was 
against  goods  which  were  not  within  the  cor- 
porate limits,  or  in  transitu  to  the  city,  at  the 
time  the^  were  sold,  while  in  the  esse  at  bar 
the  ordinance  under  consideration  discrimi- 
nates against  goods  that  are  outside  the  city 
when  the  purpose  originates  to  sell  them  with- 
in the  corporate  limits.  The  discrimination  in 
the  two  cases  differs  but  slightly  in  the  al- 
leged oblectionable  features.  Sections  4222- 
4^,  inclusive,  of  the  Revised  Statutes,  among 
other  things,  provide  for  the  issuing  of  a  state 
license  to  auctioneers,  and  for  the  payment  of 
pro  rata  duties  on  all  property  and  effects  ex- 
posed to  sale  by  public  auction.  In  our  view 
there  is  no  inconsistency  between  these  pro- 
visions and  section  1692  of  the  Revised  Stat- 
utes. But  with  the  implied  limitations  in  that 
section  upon  municipal  legislation,  we  are  not 
prepared  to  afl9rm  the  validity  of  the  ordi- 
nance, for  the  alleged  violation  of  wnich  the 
plaintiff  in  error  was  arrested. 

The  judgments  of  the  courts  below  must 
therefore  be  reversed,  and  the  plaintiff  in  error 
discharged  from  custody. 

Judgment  accordingly. 
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Patrick  DOHERTY,  Exr.,  etc.,  of  Patrick 
Grealy,  Deceased, 

Margaret  O'CALL AGHAN  et  al, ,  AppU 
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1.  The  ftmming  of  Uwnes  for  a  Jary 
where  a  question  of  fitct  ooeurs  proper 
for  trial  by  Jurjr  on  appeal  from  a  probate 
court  which  ia  permitted  by  Pub.  Stat.,  chap.  158« 
6 19,  may  be  refused  In  the  discretion  of  the  court 
if  it  ia  satisfied  that  injustice  would  be  done  by 
framing  them  and  that  special  reasons  exist  for 
declining  to  frame  them. 

2.  Testimonj'  of  a  iawyer  as  todireo- 


tloDfl  of  a  testator  ftir  drmwing  a  will 

offered  to  show  whether  an  instrument  presented 
for  probate  is  or  is  not  the  will  of  the  alleged  tes- 
tator, is  not  within  the  rule  aa  to  privileged  oom- 
municationa. 

(June  «7, 18B3.) 

APPEAL  by  oontestaDta  from  a  decree  of 
the  Supreme  Jadicial  Court  for  Suffolk 
county  (Holmes,  J.)  which  affirmed  a  decree  of 
the  Probale  Court  which  admitted  to  probate 
an  instrument  alleged  to  be  the  will  of  F^triclc 
Grealy,  deceased.  Affirmed. 
The  facts  are  statea  in  the  opinion. 
Mr.  G.  F.  Donnelly  for  appellants. 


VOTM.—PrivUeQe  of  communicaUanB  to  attorney  dvr- 
ing  prcparcUUm  of  wUJL 

A  communication  made  to  an  attorney  when  he 
is  acting  simply  in  the  capacity  of  a  scrivener  is  not 
privileged.  Borum  v.  Fouts,  15  Ind.  60:  Hanlon  v. 
I>oherty,  7  West.  Rep.  881, 100  Ind.  87;  Hatton  ▼. 
Bobinson,  U  Pick.  416. 

The  rule  which  excludes  from  evidence  confiden- 
tial communications  from  client  to  attorney  does 
not  apply  to  cases  of  a  testamentary  disposition  of 
a  client.  Graham  v.  O'Fallon,  4  Mo.  838;  Buasell  v. 
Jackson,  0  Hare,  887,  8  Eng.  L.  &  Eq.  89;  FoUett  v. 
Jefferyes,  20  L.  J.  Ch.  66, 1  Eng.  L.  &  Eq.  172.  But 
see  New  York  cases  below. 

Where  there  Isa  confiict  between  the  rights  and 
interests  of  clients  and  those  claiming  under 
them,  and  third  persons,  the  privilege  is  not  re- 
moved by  the  clients*  death.  But  tbe  rule  is  oth- 
erwise in  cases  of  testamentary  dispositton.  Scott 
T.Harris,  118  111.  447. 

In  Bussell  y.  Jaokann,  suptu,  the  contest  was  be- 
tween the  heirs-at-hiw  and  a  devisee.  The  heirs 
claimed  that  the  devise  was  upon  a  trust,  unex- 
pressed because  lllegaL  The  question  was  whether 
the  solicitor  by  whom  the  will  was  drawn  should 
be  allowed  to  testify  what  was  said  by  the  testator 
contemporaneously  upon  the-subject.  Tbe  devisee 
claimed  the  benefit  of  the  ru  le.  The  vioe-cbancellor 
said:  **When  we  pass  from  cases  of  confiict  between 
the  rights  of  a  client  and  parties  claiming  under  him 
—and  those  of  third  persons— to  cases  of  a  testa- 
mentary disposition  of  a  client,'do  the  same  reasons 
apply?  The  disclosure  in  such  oases  can  affect  no 
eight  or  interest  of  the  client;  and  the  apprehension 
of  it  can  present  no  impediment  to  a  full  statement 
to  the  solicitor,  unless  he  were  contemplating  an 
illegal  disposition— a  case  to  which  I  shall  presently 
refer;  and  tbe  disclosure,  when  made,  would  expose 
the  court  to  no  greater  difficulty  than  it  has  in  all 
cases  when  the  views  and  intentions  of  parties,  or 
the  objects  for  which  the  disposition  is  made,  are 
unknown.  In  the  case,  then,  of  a  testamentary 
disposition,  the  very  f  oundationa  on  which  the  rule 
proceeds  seem  to  toe  wanting:  and,  in  the  absence 
of  any  illegal  purpose  entertained  by  the  testator, 
there  does  not  seem  to  be  ground  for  applying  tbe 
rule  in  such  a  case.  Oan  it  be  said,  then,  that  the 
communication  is  protected  because  it  may  lead  to 
the  disclosure  of  an  Illegal  purpose?  I  think  not; 
and  that  evidence,  otherwise  admissible,  cannot  be 
rejected  upon  such  grounda  Another  view  of  the 
case  is,  that  the  protection  which  the  rule  gives,  is 
the  protection  of  the  client,  and  it  cannot  be  said 
to  be  for  tbe  protection  of  the  client  that  evidence 
should  be  rejected— the  effect  of  which  would  toe  to 
prove  a  trust  created  by  him,  and  to  destroy  a 
claim  to  take  beneficially  by  the  parties  accepting 
the  trust.** 
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Id  Nourse  v.  Finch,  1  Ves.  Jr.  84S,  the  question 
was,  whether  executors  were  trustees  for  next  of 
kin  of  an  undisposed  of  residue,  and  the  evidence 
ot  the  solicitor  who  prepared  the  will  was  ad- 
mitted. 

In  Blackburn  v.  Crawford,  70  U.  S.  8  WalL  ITS,  18 
L.  ed.  186,  it  was  held  that  on  a  question  of  mar- 
riage and  legitimacy  the  attorney  who  prepared 
the  will  might  testify  aa  to  what  the  testator  said 
in  interviews  connected  with  the  preparation  of 
the  wlU,  as  to  the  character  of  children  described 
in  the  will  as  *'  natural  children.** 

Directions  to  an  attorney  in  the  preparation  of  a 
will  may  be  testified  to  by  him  to  show  the  reason 
of  a  particular  bequest  Sanford  v.  Sanf ord,  51 
Barb.806,6Lans.486. 

A  testimony  of  counsel  who  drew  a  wlU  is  admis- 
sible upon  probate  thereof,  to  show  what  trans- 
pired between  the  testatrix  and  himself  in  the  pro- 
cess of  the  preparation  and  publication  of  the  will 
and  codicils.    Be  Austin,  40  Hun,  516. 

When  the  attorney  who  draws  a  will  is  employed 
to  contest  its  probate  he  cannot  claim  privflege 
from  testifying.  Sheridan  v.  Houghton,  16  Hun» 
628,  affirmed  84  N.  Y.  648. 

Where  a  will  is  contested  on  the  ground  of  fraud, 
forgery,  or  mistake,  instructions  for  the  maWng 
of  the  will  received  by  an  attorney  are  not  pilT- 
ileged  communications.  Be  Chapman,  S7  Hun, 
573. 

The  draftsman  of  a  will  though  he  is  an  attomej 
Is  not  incompetent,  under  seotion  SK,  Code  Civ. 
Proa,  to  testify  in  support  of  the  will  to  the  lo- 
structions  received  from  the  testator  In  respect  to 
the  provisions  to  be  incorporated  in  the  wilL  Be 
Chase,  41  Hun,  208;  Whelpley  v.  Loder,  1  Dem.  86(1. 

Section  835  of  N.  Y.  Code  Civ.  Proc.  enacts  that 
**  an  attorney  or  counselor-at-law  shall  not  be  al- 
lowed to  disclose  a  communication  made  by  his 
client  to  him,  or  his  advice  given  thereon,  in  the 
course  of  his  professional  employment.** 

The  case  of  Whelpley  y.  Loder,  supra,  was  over- 
ruled, on  appeal,  in  Iioder  y.  Whelpley,  111  N.  Y. 
289,  where  it  was  said:  ^  A  lawyer,  in  receiving  the 
directions  or  instructions  of  one  intending  to  make 
a  will,  is  confided  in  by  reason  of  his  profeasional 
character  aa  a  counselor,  and  he  acta  in  that  capa* 
city,  although  asking  no  questions,  and  without 
advising,  he  does  nothing  more  than  to  reduce 
those  directions  .to  writing.  The  relation,  there- 
fore, between  the  testatrix  and  the  witness  wee 
that  of  client  and  attorney.** 

And  in  Mason  v.  Williams,  68  Hun,  8B6,  it  was  held 
that  sections  884  and  836,  since  they  make  no  exoep- 
tlon  as  to  the  class  of  cases  to  which  they  shall  ap» 
ply,  necessarily  apply  to  testamentary  casea. 

▲.  P.  W. 
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Mr.  Walter  I.  Bad^r^r*  for  appellee: 

Appellants  were  not  entitled  to  a  trial  by 
JaiT  as  a  matter  of  right. 

Phy  V.  Vanderfard,  154  Mass.  498;  Boss  v. 
Ifew  England  Mut.  Ins.  Oo,  120  Mass.  118; 
A^eweU  y.  Homer,  120  Mass.  277. 

The  conunimications  made  to  Mr.Gkr^n  by 
Hr.  Grealy  were  not  of  that  kind  which  is 
protected  by  the  seal  of  professional  confl> 
•dence. 

This  privilege  extends  only  to  communica- 
tions made  by  the  client  to  his  attorney  for  the 
purpose  of  obtaining  legal  advice. 

Hatton  ▼.  Robinson,  14  Pick.  416. 

Even  if  the  commanication  made  to  Mr. 
■Qargan  by  the  testator  were  at  any  time  priv- 
ileged, snch  communications  were  privileged 
between  the  testator  and  Mr.  Gargan  solely  as 
to  third  parties,  and  the  privilege  does  not  ex- 
tend to  those  claiming  through  or  under  the 
testator.  I 

RuiseU  V.  Jackson,  9  Hare,  887. 

In  Scott  V.  Harris,  113  111.  447,  it  was  held 
that  communications  made  by  a  testator  to  an 
attorney  (his  legal  adviser),  concerning  certain 
deeds  executed  by  the  testator,  were  not  priv- 
ileged but  could  be  testified  to  by  the  attorney. 

See  also  Blackburn  v.  Crawford,  70  U.  8.  8 
Wall  175, 18  L.  ed.  188. 

Lathrop*  J,,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  decree  of  a  jus- 
tice of  this  court,  affirming  a  decree  of  the 
judge  of  probate  for  the  county  of  Suffolk, 
•  admitting  to  probate  the  will  of  one  Patrick 
Grealy.  The  reasons  of  appeal  filed  in  the 
probate  court  were  that,  at  the  time  of  the 
execution  of  the  instrument  offered  for  pro- 
bate, the  said  Grealy  did  not  know  the  con- 
tents thereof ;  that  he  was  then  not  of  sound 
and  disposing  mind  and  memory ;  and  that 
the  instrument  was  procured  by  fraud  and 
undue  influence  of  two  persons  named. 

1.  Before  the  case  was  heard,  the  appel- 
lants moved  that  issues  be  framed  for  a  jury, 
but  did  not  state  what  issues  were  desired. 
This  motion  was  denied,  and  an  appeal  was 
taken  to  this  court.  We  assuihe,  for  the 
purposes  of  the  case,  that  the  appellants  de- 
aired  issues  in  accoidance  with  their  reasons 
of  appeal.  It  is  provided  by  Pub.  Stat., 
chap.  156,  §  19,  that,  ''if  upon  the  hearing 
of  an  appeal  in  the  supreme  court  of  pro- 
bate, a  question  of  fact  occurs  proper  for 
trial  by  jury,  the  court  mav  cause  it  to  be 
so  tried  upon  an  issue  framed  for  the  purpose 
under  the  direction  of  the  court."  We  agree 
that  the  general  practice  of  this  court  has 
been,  and  remains,  to  frame  the  customary 
issues ;  but  the  discretion  asserted  in  Davis 
V.  Ikms,  123  Mass.  690,  598,  remains  so  far 
a  reality  that  if  the  court  is  satisfied  that 
injustice  would  be  done  by  framing  them, 
and  that  special  reasons  exist  for  declining 
to  frame  them,  and  in  proceeding  to  try  the 
case  at  once,  it  has  the  ri^ht  to  adopt  that 
eouTse.  The  exercise  of  this  discretion  may 
be  reviewed  by  this  court  on  appeal ;  but  in 
the  case  at  bar  we  have  no  means  of  deter- 
mining that  the  justice  who  declined  to 
frame  issues  was  wrong.  Fay  ▼.  Vandor- 
fmrd,  154  Mass.  498. 
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3.  Thomas  J.  Garnin,  Esq.,  an  attorney- 
at-law,  was  permittea  to  testify,  against  the 
objection  and  exception  of  the  appellants, 
in  regard  to  what  was  said  to  him  bj  Grealy, 
when  the  latter  came  to  see  him  m  regard 
to  drawing  the  will.  This  conversation  in- 
cluded the  directions  given  by  Grealy  as  to 
the  disposition  of  his  property.  The  appel- 
lants contend  that  these  communications  were 
privileged,  and  therefore  inadmissible.  The 
only  case  which  they  have  brought  to  our  at- 
tention bearing  upon  this  point  is  Loder  v. 
WJidpley,  111  N.  Y.  239,  where  it  is  said: 
**  A  lawyer,  in  receiving  the  directions  or  in- 
structions of  one  intending  to  make  a  will, 
is  confided  in  by  reason  of  his  professional 
character  as  a  counselor,  and  he  acts  in  that 
capacity,  although,  asking  no  (][uestions,  and 
without  advising,  he  does  nothing  more  than 
to  reduce  the  directions  to  writing."  And 
the  opinion  was  expressed  that  under  the 
New  York  Code,  which  provides  that  "an 
attorney  or  counselor  at  law  shall  not  be  al- 
lowed to  disclose  a  communication  made  by 
his  client  to  him,  or  his  advice  given  thereon 
in  the  course  of  his  professional  employ- 
ment," what  was  said  at  certain  interviews 
with  the  testatrix  could  not  be  testified  to 
by  the  attorney.  This  opinion  was,  how- 
ever, to  some  extent  obiter  dictum,  as  it  was 
held  that  the  contestant  was  not  prejudiced 
by  the  admission  of  the  evidence,  on  the 
ground  that,  leaving  out  the  testimony  of 
we  attorney,  the  juagment  below  must  be 
affirmed  on  the  oUier  evidence  in  the  case. 
The  question  before  us,  however,  is  not 
what  construction  is  to  be  ffiven  to  the  lan- 
guai2:e  of  a  Code,  but  wnat  is  the  rule 
at  common  law,  and  the  further  question 
whether  the  case  at  bar  comes  within  the 
rule.  The  general  rule  undoubtedly  is  that 
an  attorney  shall  not  be  called  upon  or  al- 
lowed to  disclose  matters  communicated  to 
him  by  his  clients  in  professional  confidence. 
FosUr  V.  HaU,  12  Pick.  89,  93.  See  also 
page  98.  where  several  exceptions  to  the  rule 
are  stated.  The  reason  for  the  rule  is  well 
stated  by  Lord  Brou>2:bam,  in  Oreenough  v. 
QaskeU,  1  Myl.  &  K.  98,  103,  where  he  says : 
"It  is  out  of  regard  to  the  interests  of  jus- 
tice, which  cannot  be  upholden,  and  to  the 
administration  of  justice,  which  cannot  ^o 
on  without  the  aid  of  men  skilled  in  juris- 
prudence, in  the  practice  of  the  courts,  and 
in  those  matters  affecting  rights  and  obliga- 
tions which  form  the  subject  of  all  judicial 
proceedings.  If  the  privileere  did  not  exist 
at  all,  every  one  would  be  thrown  upon  his 
own  legal  resources.  Deprived  of  all  pro- 
fessional assistance,  a  man  would  not  vent- 
ure to  consult  anv  skill ful'person,  or  would 
only  dare  to  tell  his  counselor  half  his  case.'* 
In  BusseU  v,  Jackson,  9  Hare,  887,  Vice-  Cfuiv  - 
ceUor  Turner  considered  the  question  m 
length,  and  held  that  the  reason  of  the  rule 
did  not  apply  to  testamentary  dispositions, 
unless  the  testator  entertained  an  illegal  pur- 
pose ;  and  that  the  existence  of  such  a  pur 
pose  would  not  attach  any  privilege  to  the 
communication.    In  regard  to  this  last  sug- 

f;estion  it  has  recently  been  held  in  Eng- 
and,  after  full  consideration,  that  communi- 
cations made  to   a  solicitor  by  a  client 
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before  the  commission  of  a  crime,  for  the 
purpose  of  beinj^  guided  or  helped  in  the 
commission  of  it,  are  not  privileffed  from 
disclosure.  Q^ueen  y.  Oox,  L.  R.  14  Q.  B. 
Div.  153.  It  has  also  been  held  that  com- 
munications to  a  solicitor  for  the  purpose  of 
committing  a  fraud  are  not  privileged.  In 
Be  PoHUthwiite,  L.  K.  36  Gh.  Div.  722.  In 
this  commonwealth,  although  the  Question 
has  not  been  passed  upon  by  the  full  court, 
we  believe  the  practice  has  been  to  admit 
such  evidence.  In  Worthington  v.  Klemnif 
144  Mass.  107,  8  New  £ng.  Rep.  752,  the 
only  evidence  that  the  testatrix  had  knowl- 
edge of  the  contents  of  the  will  was  the  tes- 
timony of  the  lawyer  who  drafted  it  as  to 
what  instructions  he  had  received  from  his 
client,  and  to  his  compliance  with  such  in- 
structions, the  will  not  having  been  read  to 
the  testatrix,  or  by  her,  before  she  signed  it. 
This  appears  from  the  papers  in  the  case,  al- 
though not  distinctly  from  the  report  of  It. 
See  also  Davis  v.  Davis,  123  Mass.  690,  595. 
Undoubtedly  while  the  testator  lives,  the  at- 
torney drawing  his  will  would  not  be  al- 
lowed, without  the  consent  of  the  testator, 
to  testify  to  communications  made  to  him 


concerning  It,  or  to  the  contents  of  the  will 
itself ;  but  after  his  death,  and  when  the  will 
is  presented  for  probate,  we  see  no  reason 
why,  as  a  matter  of  public  policy,  the  at- 
toniey  should  not  be  allowed  to  testify  what 
directions  were  given  to  him  by  the  testator, 
so  that  it  may  appear  whether  me  instrument 
presented  for  probate  is  or  is  not  the  will 
of  the  allegea  testator.  The  reasoning  of 
Vies  GhaTkceUor  Turner  appears  to  us  to  be 
sound,  and  we  are  of  opinion  that  the  cssa 
does  not  fall  within  the  reason  of  the  rule  re- 
lating to  privileged  communications.  We 
need  not,  therefore,  consider  whether  the  case 
mi^ht  rest  on  the  ground  that  an  intent  to 
waive  the  privilege  might  be  inferred  from 
the  will,  as  was  held  in  Blackburn  v.  Oraw^ 
ford,  70  U.  3.  8  Wall.  175,  18  L.  ed.  186. 
We  are  of  opinion  that  the  testimony  of  3Ir. 
Gargan  was  properly  admitted. 

8.  The  remaining  question  is  one  of  fact. 
We  have  examined  the  voluminous  testimony 
submitted  to  us.  It  would  serve  no  useful 
purpose  to  discuss  it.  It  is  enough  to  say 
that  we  agree  with  the  result  arrived  at  by 
the  Justice  who  heard  the  case. 

DiGree  affirmed. 
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BALTIMORE  &  OHIO  R.  CO.,  Ptff.  in 

Err., 

9, 

Samuel  P.  ANDREWS,  Admr.,  etc.,  of 
Charles  Reynolds,  Deceased. 

(SO  Fed.  Bep.  728L) 

I.  Tbejnrtadietionaf  theUiilted'States 
etrenit  courts  of  appeals  oonld  be  im- 
mediately iiiTOked  after  the  Aot  of  Con- 
ffresB  of  Mairch  81,  1S91,  oreatiDff  tbose  courts 
although  the  jurlsdiotlon  of  the  drouit  courts 
and  oC  the  supreme  court  was  preserved  as  to 
appeals  pendinir  or  taken  before  July  1, 1891. 

8«  The  oonduetor  and  eng^eer  of  a 
railroad  train  are  fellow  servants  of  a 
brakeman  on  another  train  on  the  same  road 
with  which  a  collision  occurs. 

(June  0, 1802.) 

ERROR  to  the  Circuit  Court  of  the  United 
Stotes  for  the  Northern  District  of  Ohio, 
to  review  a  judgment  in  favor  of  plaintiff  in 
an  action  brought  to  recover  damages  for  per- 
sonal injuries  resulting  in  death  and  alleged  to 
have  been  caused  by  the  negligence  of  defend- 
ant's servants.    Beversed, 

The  facts  sufBciently  appear  in  the  opinion. 

Before  Jackson,  Circuit  Judge,  and  Sage  and 
Sv^an,  District  Judges. 

Mr.  J.  H.  Collins  for  plaintiff  in  error. 

Mr.  W.  W.  Skiles  for  defendant  in  error. 


Sair®*  District  Judge,  delivered  the  opinion 
of  the  court: 

The  action  below  was  brought  to  recover 
damages  for  the  death  of  Charles  Reynolds, 
alleged  to  have  resulted  from  the  negligence  of 
the  defendant  below.  On  Uie  l4th  day  of 
February,  A.  D.  1800,  the  deceased  was  a 
brakeman  on  west-bound  freight  train  No.  87, 
on  the  Chicago  division  of  the  railway  of  the 
defendant  below,  and  tvhilein  the  discharge  of 
his  duty  as  such  was  killed  in  a  collision  with 
east-bound  freight  train  No.  88,  near  the  town 
of  Bairdstown,  a  station  on  the  line  of  said 
road.  It  appears  from  the  bill  of  exceptions 
that  upon  the  trial  testimony  was  introduced 
on  the  part  of  the  plaintiff,  and  also  of  t he- 
defendant,  "  proving"  that  train  No.  88,  on  the 
date  named,  left  Garrett,  Ind.,  with  Theodore- 
Cruder  acting  as  conductor,  and  J.  M.  Smith 
as  engineer.  It  "  was  run  under  the  exclusive- 
orders,  direction,  and  supervision  of  the  train 
dispatcher  and  the  superintendent  of  the  Chi- 
cago division  of  the  defendant's  railroad."^ 
The  train  dispatcher  gave  instructions  by  tel- 
egraph to  the  engineer  and  conductor  as  to  the 
movements  of  the  train,  directing  when  and 
where  it  should  stop,  where  it  should  pass  other 
trains,  and  all  other  matters  connected  with  its 
running  and  management.  While  it  was  at 
Deshler,  a  station  on  the  line  of  said  road,  a 
telegram  was  sent  by  the  train  dispatcher, 
and  delivered  to  the  conductor  and  engineer, 
ordering  tbem  to  meet  and  pass  train  No.  87 
at  Bairdstown,  but  both  the  conductor  and 


Note.— The  above  case  well  reviews  the  much 
discussed  and  exceedingly  Important  question 
whether  servants,  one  of  whom  has  authority  over 
the  other,  are  fellow  servants.  See  In  connection 
therewith  the  recent  case  of  Fisher  v.  Oreron,  S.  L. 
A  (7.  N.  R.  Oo.  (Or.)  16  L.  R.  A.  519.  Also  Muhlman 
V.  Union  Pac  &.  Co.  2  L.  R.  A.  192,  87  Fed.  Rep.  189; 
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See  also  17  L.  K.  A.  636. 


Lindvall  v.  Woods,  4  L.  R.  A.  798,  41  Minn.  S12;. 
Murray  v.  8t.  Louis  Gable  k  W.  R.  Oo.  6  L.  B.  A, 
735, 98  Mo.  573;  Howard  v.  Delavrare  ft  fl.  Canal  Co. 
6  L.  R.  A.  75,  40  Fed.  Rep.  195;  Hunn  v.  Mlcniffao. 
Cent.  R.  Co.  7  L.  R.  A.  503,  78  Mich.  613;  Brennan  t» 
Gordon,  8  L.  R.  A.  818, 118  N.  Y.  489:  EJl  V.  Northern^ 
Pac.  R.  Co.  (N.  Dak.)  12  L.  R.  A.  97. 
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cniriQeer  made  the  mistake  of  reading^  ''Bloom- 
dare"  instead  of  "  Bairdstown/'  Bloomdal^ 
beio^  a  station  east  of  Bairdstown,  and,  so 
reading  the  order,  ran  the  train  past  Bairds- 
town  without  stopping,  the  conductor  of  train 
No.  87  having  an  onler  from  the  train  dis- 
patcher to  meet  No.  88  at  Bairdstown,  and 
moving  his  train  to  that  station.  The  result 
was  that  the  trains  collided,  and  Reynolds 
was  killed.  But  testimony  having  been 
offered,  on  behalf  of  the  plaintiff  below,  tend- 
ing to  maintain  an  allegation  of  the  petition 
that  the  conductor  of  train  No.  88  was  incom- 
petent, and  the  engineer  not  only  incompetent, 
but  of  reckless  habits,  the  court  suggested  to 
counsel  that,  as  negligence  of  both  the  con- 
ductor and  engineer,  in  not  correctly  reading 
their  orders,  was  conceded,  and  as,  in  the 
judgment  of  the  court,  the  testimony  upon 
the  other  issue  was  not  sufiQcient  to  support  a 
finding  in  favor  of  the  plaintiff,  the  case  be 
allowed  to  go  to  the  jury  upon  the  sole  question 
of  the  negligence  of  the  conductor  and  engineer 
in  not  properly  reading  their  orders,  for  the 
jeason  that,  in  the  opinion  of  the  court,  that 
negligence  made  the  defendant  liable  in  law, 
and  it  was  not  therefore  material  or  important 
that  the  Jury  should  determine  any  other 
question.  This  suggestion  was  accepted  by 
counsel,  and  the  court  then  proceeded  to  charge 
the  jury. 

The  portion  of  the  charge  upon  which  the 
questions  to  be  here  decided  arise  is  as  follows: 
"  There  Is  no  fact  to  be  submitted  to  vou  in 
this  case.  The  defendant,  bv  irs  counsel,  con- 
cedes that  the  conductor  did  not  properly 
read  his  instructions,  and  by  such  negligence 
caused  the  accident  complained  of.  The  con- 
ductor in  thh»  instance,  the  court  instructs 
you,  as  a  matter  of  law,  represented  the  de- 
fendant. The  conductor's  negligence,  there- 
fore, was  the  neeligence  of  the  defendant, 
and,  the  plaintiff  having  been  without  fault, 
ttie  defenaant  is  liable  for  the  injury  sustained. 
It  is  therefore  solely  a  question  of  damas^." 

The  Jury  returned  a  verdict  for  the  plaintiff 
on  the  24lh  of  April,  1891,  upon  which,  a 
motion  for  new  trial  having  been  overruled,  a 

Judgment  for  $4,000  was,  on  the  29th  day  of 
lulv,  1891,  rendered  against  the  defendant, 
and  the  cause  was  then  brought  to  this  court 
by  proceedings  in  error.  The  defendant  in 
error  oblects  to  the  jurisdiction,  that  the  ver- 
dict having  been  found  before  the  Istof  July, 
1891,  for  less  than  $5,000,  the  case  could  not 
be  brought  here  by  proceedings  in  error.  It 
was  held  in  Nm  fork,  L.-  E,  d  W,  B.  Co.  v. 
Bennett,  49  Fed.  Rep.  598,  6  U.  S.  App.  1  (de- 
cided bv  this  court  October  0,  1891,  and  re- 
ported in  No.  6  of  the  advanced  parts  of  the 
United  States  Courts  of  Appeals  Reports),  that 
while  the  then  existing  Jurisdiction  of  the 
circuit  courts  and  of  the  supreme  court  was 
preserved  up  to  the  1st  of  July,  189),  '.s  to  all 
appeals  pending  or  taken  before  that  date, 
there  was  also  a  rieht  of  appeal  to  the  circuit 
courts  of  appeal  from  the  time  the  Act  was 
passed;  and,  consequently,  that  the  writ  of 
error  in  that  case,  which  was  taken  on  the  24th 
day  of  June,  1891,  was  properly  taken,  and 
that  this  court  had  Jurisdiction  of  the  case. 
The  court  cited,  as  sustaining  this  ruling,  lie 
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Cloamn,  140  U.  8.  200,  85  L.  ed.  409.     Th^ 
objection  to  the  jurisdiction  is  overruled. 

There  is  but  a  single  exception  to  (he  chargtt 
and  that  is  a  general  one.  The  only  questtot^ 
to  be  considered  is  whether,  upon  all  the 
evidence,  the  verdict  and  judgment  in  favor 
of  the  plaintiff  below  should  be  sustained. 
More  precisely  stated,  it  is  whether  the  plaintiff 
in  error  was  .liable  to  the  defendant  in  error  for 
the  ne^lisenoe  of  the  conductor  of  train  88, 
which  It  Is  conceded  caused  the  collision  and 
the  death  of  Reynolds.  If  so.  the  judgment 
must  stand;  if  not.  it  must  be  reversed.  The 
facts  are  not  in  dispute.  The  sugeestion  made 
by  the  trial  judge  that  the  allegations  that  the 
conductor  and  engineer  of  No.  88  were  incom- 
petent, and  the  engineer  reckless,  were  not 
sustained  by  the  evidence,  was  accepted  by 
counsel  for  the  respective  parties.  The  jury 
was  instructed  that  the  conductor  represented 
the  railroad  company,  that  his  negligence  was 
the  negligence  of  the  company,  and  that, 
Reynolds  naving  been  without  fault,  the  com- 
pany was  liable  for  damages  resulting  from  his 
death. 

Counsel  for  defendant  in  error,  in  support  of 
this  instruction,  cite  numerous  cases  to  which 
it  may  be  as  well  at  the  outset  to  refer.  Ohi- 
eaqo.M,  A  8t,  P.  R,  Oo.  v.  /2oM,  113  U.  8.  877, 
28  L.  ed.  787,  is  clearly  distinguishable  from 
this  case.  There  the  injury  to  the  plaintiff,  a 
locomotive  engineer,  was  received  in  a  collision 
caused  by  the  negligence  of  the  conductor  of 
the  train,  to  whose  orders  he  was  subject.  The 
court  held  that  the  railroad  company  was 
liable,  recognizing  a  distinction  **between  serv- 
ants of  a  corporation  exercising  no  supervision 
over  others  engaged  with  them  in  the  same 
employment,  and  agents  of  the  corporation 
clothed  with  the  control  and  management  of  a 
distinct  department,  in  which  their  duty  is  that 
of  direction  and  superintendence,"  and  that 
'*theconductor  of  a  railway  train,  who  com- 
mands its  movements,  directs  when  it  shall 
stop, at  what  stations  it  shall  stop,  at  what  speed 
it  shall  run,  and  has  the  general  management 
of  it,  and  control  over  the  persons  emploved 
upon  it,  represents  the  company,  and  therefore 
that  for  injuries  resulting  from  bis  negligent 
acts  the  company  is  responsible."  It  is  insis^ 
ed  for  the  plaintiff  in  error  that  in  that  case 
the  engineer's  train  was  a  regular  freight,  run- 
ning on  schedule  time,  while  in  this  case  the 
trains  were  running  under  special  order  by 
telegraph,  directing  every  movement  and  stop. 
But  in  the  Bow  Case  the  conductor  was  under 
special  order  by  telegraph  to  hold  his  train  at 
South  Minneapolis  until  the  gravel  train, 
which  was  a  wild  train,  should  pass,  and  it 
was  the  conductor*s  neglect  of  that  order 
which  caused  the  collision.  Besides,  there  is 
no  difference  in  principle  between  the  regular 
printed  time  table  or  schedule,  and  a  special 
schedule  or  time-table  sent  by  telegraph.  In 
either  case  the  movement  of  the  train  is  di- 
rected by  the  company,  and  in  both  coses  the 
control  and  management  of  the  train  under 
way,  whatever  the  orders,  are  vested  in  the 
conductor,  or  generally  in  the  conductor  and 
engineer, — in  the  latter  to  the  extent  of  author- 
izing him  to  disregard  instructions  given  by 
1  the  conductor  in  conflict  with  the   regular 
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schedule  or  with  ipedsl  orders;  but  the  subor- 
dinates on  the  train  are  mere  servants,  entirely 
subject  to  the  orders  and  control  of  the  con- 
ductor, and  not  supposed  to  know  the  contents 
of  special  orders,  or  even  that  they  exist.  As 
to  them,  the  company  speaks  through  the  con- 
ductor, who  is  therefore,  in  that  behalf,  so  far 
as  they  are  concerned,  the  representative  of 
the  company.  In  the  Boss  Case,  Xhe  conductor 
failed  to  show  his  special  order  to  the  en- 
gineer, as  it  was  his  duty  to  do,  and  hence  the 
engineer  was  in  fact  altogether  a  subordinate. 
In  this  case  Cruder,  the  conductor  of  train  No. 
88,  had  no  supervision  or  control  over  Rey- 
nolds, brakeman  on  train  No.  87,  and  there 
was  no  negligence  on  the  part  of  the  con- 
ductor or  the  engineer  of  train  87.  The  negli- 
gence was  exclusively  that  of  the  conductor 
of  train  No.  88.  Chicago,  M,  <fc  8t.  P.  B,Co.y, 
Rose  is  therefore  not  an  authority  in  favor  of 
the  defendant  in  error. 

Northern  Pae.  R.  Co.  v.  Herbert, 116  U.S.  642, 
29  L.  ed.  755,  does  not  apply.  That  case  was 
decided  upon  the  ground  that  it  was  the  duty 
of  the  railway  company  to  look  after  the  con- 
dition of  the  cars,  and  see  that  the  machinery 
and  appliances  used  to  move  and  stop  them 
were  kept  in  repair  and  in  good  working  order, 
and  that  if  the  person  appointed  by  it,  and 
charged  with  that  duty,  neglected  it,  and  in- 
jury resulted,  the  company  was  liable,  because 
that  person,  so  far  as  that  duty  was  concerned, 
was  the  representative  of  the  company.  In 
that  case  a  brakeman  was  injured  in  attempt- 
ing to  set  a  brake  which  was  out  of  order. 
The  court  held  that  the  railway  company 
could  not  delegate  to  a  servant  its  duty  to  keep 
its  cars  and  their  macbinerv  and  appliances  in 
order,  so  as  to  exempt  itself  from  liability  for 
injury  causjed  to  another  servant  by  its  omis- 
sion. The  principle  governing  that  case  was 
recognized  (also  in  Hough  v.  Texas  d  P.  B.  Co,, 
100  U.  S.  217,  25  L.  ed.  615,  another  case  cited 
for  defendant  in  error,  as  an  exception  to  the 
general  rule  exempting  the  common  master 
from  liability  to  a  servant  for  injuries  caused 
by  the  negligence  of  a  fellow  servant.  Grand 
Trunk  R,  Vo,  of  Canada  v.  Cummings,  106  U. 
S.  700,  27  L.  ed.  266.  is  an  authority  to  the 
point  that  if  the  negligence  of  the  company 
itself  had  a  share  in  producing  the  injury  com- 
plained of  to  one  of  its  servants  the  company 
was  liable,  even  though  the  negligence  of  a 
fellow  servant  was  contributory  also.  But  the 
point  does  not  arise  In  tbis  case.  In  Quebec 
8.  S.  Co,  V.  Merchant,  188  U.  8.  875,  83  L. 
ed.  656,  the  Supreme  Court  decided  that  the 
court  below  erred  in  not  directing  a  verdict 
for  the  defendant,  the  plaintiff,  the  stewardess 
of  the  vessel  having  fallen  overboard  because 
of  the  giving  away  of  a  railing  at  a  gangway, 
against  which  she  leaned  in  attempting  to 
empty  a  bucket  over  the  side  of  the  vessel. 
The  porter  and  the  carpenter,  who,  the  court 
held,  were  her  fellow  servants,  had  left  the 
railing  insecure,  knowing  that  it  was  so. 
There  is  nothing  comforting  to  the  defendant 
in  error  in  that  case.  In  Union  Pae.  R,  Co.  v. 
Botrford,  141  U.  S.  250,  85  L.  ed.  784,  the  last 
of  the  citations  from  the  Supreme  Court  re- 
ports in  the  brief,  the  only  question  considered 
or  passed  npon  was  whether  a  court  of  the 
United  States  has  the  power  to  order  a  plain- 
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tiif,  in  an  action  for  an  injury  to  the  person, 
to  submit  to  a  surgical  examination  in  advance 
of  the  trial,  which  has  not  the  remotest  rela- 
tion to  any  question  before  the  court  in  thla 
case.  The  citation  was  probably  by  mistake 
or  inadvertence.  A  number  of  cases  from  the 
Federal  Reporter  are  cited,  but  they  need  not 
be  referred  to  in  detail.  The  cases  decided  by 
the  Supreme  Court,  and  cited  and  to  be  cited 
in  this  opinion,  will  be  found  to  be  conclusive 
upon  all  the  questions  involved  in  this  case. 

We  turn  now  to  Randall  v.  Baltimore  dh  O. 
JR.  a>.,  109  U.  S.  478,  27  L.  ed.  1008.  cited  for 
the  plaintiff  in  error.    That  was  the  first  case 
in  wliich  the  court  undertook  to  determine 
who  are  and  who  are  not  fellow  servants;  not 
by  a  precise  and  exhaustive  definition,  for  the 
law  is,  in  its  wisdom,  chary  of  such  definitions, 
but  by  giving  a  definition  sufficient  for  the  de- 
cision of  the  case.    The  action  was  by  a  brake- 
man  for  personal  injuries  received  while  work- 
ing a  switch  by  being  struck  by  one  of  the 
company's  locomotive   engines.    The  court, 
declining  to  weigh  the  conflicting  views  of 
the  courts  of  the  several  states,  held  that  per- 
sons standing  in  the  relation  to  each  other  oc- 
cupied by  the  plaintiff,  who  was  brakeman  on 
a  freight  train,  and  the  engineman  of  another 
train,  who,  controlling  the  train,  and  driving 
his  engine  at  a  speed  of  about  12  miles  an 
hour,  with  no  light  except  the  headlight,  and 
without  ringing  the  bell  or  sounding  the  whis- 
tle, caused  the  injury,  were  fellow  servants, 
neither  working  under  the  order  or  control  of 
the  other,  and  each,  by  entering  into  his  con- 
tract of  service,  taking  upon  himself  the  risk 
of  the  negligence  of  the  other  In  performing 
his  service;  and,  therefore,  that  neither  could 
maintain  an  action  against  the  corporation, 
their  common  master,  for  an  injury  caused  by 
such  negligence.    The  relations  of  those  per- 
sons, each  to  the  other,  were  not  in  any  ma- 
terial respect,  or  in  a  single  essential,  different 
from  the  relations  of  the  plaintiff  below,  a 
brakeman  on  one  freight  train,  to  the  con- 
ductor and  engineer  of  the  other  freight  train. 
In  the  RandaS  Case  the  engineer  was  in  com- 
mand, and  by  his  negligence  in  moving  his 
train  caused  the  injury.    In  this  case  the  con- 
ductor was  in  command,  or,  if  we  say  the  con- 
ductor and  engineer  were  jointly  in  command, 
we  do  not  alter  the  case,  and,  by  moving  the 
train  in  negligent  disre^rd  of  special  orders, 
caused  the  injury.    It  is  now  easy  to  answer 
the  question  put  by  counsel  for  defendant  ia 
error,  namely,  suppose  in  the  collision  a  brake- 
man  had  been  killed  also  on  train  No.  88, 
and  the  administrator  of  his  estate  had  brought 
suit  to  recover.    Under  the  rule  in  the  Ross 
Case,  the  court  would  direct  a  verdict  for 
the  plaintiff  for  such  sum  as  the  jury  might 
award,  instructing   the   jury    that  the  con* 
ductor,  by  reason  of  his  control  and  manage- 
ment of  the  train,  represented  the  company, 
and  that  his  negligence  was  the  negligence  of 
the  company.    Next  comes  on  the  case  of  the 
defendant  in  error.    Upon  what  theory,  ask 
counsel,  could  the  court  instruct  the  iury  in 
that  case  that  the  conductor  of  train  88  was 
not  the  representative  of  the  company,  but 
only  a  fellow  servant?  This  is  a  fair  test  ques- 
tion, in  effect  calling  upon  the  court  to  recon* 
cile  the  Ross  Case  and  the  RandaU  Case,    They 
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are  DOt  at  variance.  The  expression  "repre- 
fentative  of  the  company"  was  used  by  the 
mipreme  court  in  the  Bass  Case  in  a  limited 
sense,  having  reference  to  the  conductor's  rela- 
tions to  those  subject  to  his  orders,  and  not  in 
«D  absolute  or  unlimited  sense,  which  is  the 
lense  necessary  to  give  point  to  the  question. 
The  court  said,  referring  to  the  conductor: 
"In  no  proper  sense  is  he  a  fellow  servant  wiih 
ibe  fireman,  the  brakeman,  the  porters,  and 
tbe  engineer.  The  latter  are  fellow  servants 
io  the  running  of  the  train  under  his  direc- 
tions; as  to  them  and  the  train,  he  stands  in 
the  place  of,  and  represents,  the  corporation." 
Applying  the  expression  relatively,  as  it  was 
applied  by  the  supreme  court,  the  conductor 
of  train  88  was  the  representative  of  the  com- 
pany as  to  the  engineer,  the  fireman,  and  the 
brakemen  on  that  train,  because  they  were  un- 
der his  direction.  But  the  conductor  of  train 
88  occupied  no  such  relation  to  the  employes 
on  train  87.  He  had  no  authority  over  them. 
They  were  entirely  independent  of  his  di- 
rection or  control,  being  subject  to  the  con- 
ductor of  their  own  train,  and  therefore  the 
plaintiff  below  was  not  entitled  to  recover. 
The  charge  was  erroneous  because  of  tbe  fail- 
ure of  the  trial  judge  to  recoraize  the  distinc- 
tion above  pointed  out    Under  the  authority 


of  the  RandaU  Can,  the  Jury  shovli  have  been 
instructed  that  the  plaintiff  below  uud  the  con- 
ductor of  train  88  were  fellow  servants,  and  a 
verdict  directed  accordingly.  As  it  was,  tho 
conductor  was  recognized  as  the  representa- 
tive of  the  company,  not  only  as  to  its  em- 
ployes over  whom  he  was  placed,  but  also  as 
to  those  over  whom  he  had  no  authority  what- 
ever, and  was  not,  actually  or  constructively, 
or  in  any  sense,  a  representative  of  the  com* 
panv. 

The  law  controlling  this  case  is  well  stated 
in  Pitta^irg,  Ft.  W.  £  0.  R,  Co.  v.  De^inney^ 
17  Ohio  St.  198,  as  follows:  "A  railway  com- 
pany is  not  liable  in  damages  to  a  brakemaa 
on  one  of  its  trains  for  injuries  sustained  by 
him  in  a  collision  of  his  train  with  another 
train  of  the  same  company,  where  the  collision 
occurred  by  means  of  the  negligence  of  tho 
conductor  or  engineer,  or  both,  of  such  other 
train,  unless  it  appear  that  the  company  was 
guilty  of  a  want  of  ordinary  care  in  the  se- 
lection and  employment  of  an  incompetent 
conductor  or  engineer,  through  whose  negli- 
gence the  collision  occurred." 

The  exception  to  the  charge  upon  the  trial 
below  was  well  taken. 

The  judgment  will  he  revei'sed,  with  costs. 
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V. 

Orinal  C.  HATCH,  Appt 

1.  The  holders  of  a  warehouse  receipt 
for  merchandise  as  collateral  for  a 
loan  payable  immediately  are  not  aa  matter  of 
iaw  cbarered  witb  the  duty  of  so  carefully  watoh- 
Inff  the  property  as  to  dlsoover  degeneratinsr  pro- 
«QGse»  going  on  at  tbe  l>ottom  and  in  the  ioterlor 
of  the  mass  before  the  pledgeor  does,  where  tbe 
latter  has  constant  access  to,  and  frequently  in- 
■pectB  and  exhibits  it  for  sale. 

2.  The  unreasonable   reftisal  by  the 


holders  of  a  warehouse  receipt  for  nier« 
ohandJae  as  collateral  for  a  loan«  when  notified 
that  the  property  to  spoiling,  to  permit  such  ac- 
tion to  be  talien  by  the  pledgeor  as  to  necessary  to 
preserve  It.  will  render  them  liable  for  the  conse- 
quences which  follow. 

8«  The  assijpor  of  a  warehouse  re- 
ceipt for  merchandise  as  collateral  for  a  loan 
cannot  require  tbe  holders  to  permit  a  transfer 
of  the  property  to  hto  own  warehouse  when  the 
property  begins  to  spoil  and  needs  care  for  its 
preservation. 

4«  The  question  is  for  the  Jury  whether 
or  not  the  duty  rests  upon  the  holders* 

as  collateral  for  a  loan,  of  a  warehouse  receipt 
for  merchandise,  to  which  the  pledgeor  has  con- 


KoTB.— I>ut|/  of  pledgee  as  to  care  of  thing  pUdoed. 

Tbe  question  of  the  diligence  of  a  pledgee -of 
<cboees  in  action  in  thd  enforcement  thereof  to  not 
included  here. 

A  pawnee  to  only  required  to  use  ordinary  oare 
for  restoring  the  goods  pawned.  Holt,  Ch.  J.,  in 
Cogga  V.  Bernard,  2d  Ld.  Baym.  909,  917;  Anony- 
mooa.  2  Salk.  5SSZ. 

Under  a  statute  making  a  pawnbroker  liable  for 
injuries  to  goods  pawned  arising  from  hto  **default, 
neglect,  or  willful  mfsbeba^ior,**  he  is  not  respon- 
sible tow  the  state  of  his  premises  so  that  it  can  be 
Inferred  that  a  flreoccurrinir  thereon  by  which  the 
pawned  goods  were  injured  arose  by  hto  default. 
Syred  v.  Garrutbers,  Bl.  BI.  &  EI.  409. 

A  loes  by  an  accidental  fire  to  not  contemplated 
iobiter).    Ex  parte  Ck>rdlng,  i  Barn,  ft  Ad.  198. 207. 

When  a  pledgee  seeks  to  recover  a  loan,  to  secure 
which  goods  were  pledged,  which  have  been  de- 
stroyetf  by  fire;  he  must  show  that  Ike  unsuccessfully 
used  all  necessary  care  and  diligence  to  preserve 
them.    Crocker  v.  Monrose,  18  La.  668. 

A  pledgee  of  securities  who  retains  possession 

n  u  a  A- 


thereof  after  the  loan  secured  by  the  pledge  to  paid 
in  contemplation  of  future  loans  continues  liable 
for  the  want  of  ordinary  and  reasonable  diligence 
in  their  custody.  Ouderkirk  v.  Central  Nat.  Bank, 
119  N.  Y.  288 ;  HoUtoter  v.  Central  Nat.  Bank,  Id.  634. 

A  pledgee  to  not  liable  for  tbe  loss  of  pledged 
articles  stolen  from  him  providing  be  was  exercis- 
ing ordinary  care.  Petty  v.  Overall,  42  Ala.  146, 9i 
Am.  Deo.  684;  Fleming  v.  Northampton  Nat.  Bank, 
62  How.  Pr.  177;  Abbett  v.  Frederick,  66  How.  Pr. 
68;  Brie  Bank  r.  Smith,  8  Brewst.  9;  Scott  v.  Crews, 
2  S.  C.  622;  Baltimore  Third  Nat.  Bank  v.  Boyd,  44 
Md.  47;  Wintbrop  Sav.  Bank  v.  Jackson,  67  Me.  570. 

A  pledgee  of  securities  to  not  liable  to  the  pledgeor 
for  loss  occasioned  by  its  being  forcibly  dtopos- 
sessed  of  such  securities  by  tbe  military  authori- 
ties, without  fault  on  its  part  and  against  its  pro- 
test. McLemore  y.  Louisiana  State  Bank.  91  U.  S. 
27, 28  L.  ed.  196. 

In  Fleming  v.  Northampton  Nat.  Bank,  62  How. 
Pr.  177,  proof  that  a  bank  permitted  its  watchman 
to  depart  three  hours  before  daylight  was  held  In- 
suffloient  evldenoe  of  negligence  to  take  the  ques* 


.See  also  37  L.  R.  A.  163. 
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stant  acoew,  to  take  action  for  the  preserTatlon 
of  the  property  when  notified  that  It  is  deterior- 
ating:. 

(March  8, 1802.) 

APPEAL  by  defendant  from'a  judetnent  of 
the  General  Term  of  the  Court  of  Common 
Pleas  of  the  City  and  *County  of  New  York, 
affirming  a  judgment  of  the  Trial  Term  dis- 
allowing defendant's  counler-claim,  in  an 
action  brouebt  to  recover  money  loaned  by 
plaintiffs  to  defendant.    Affirmed, 

Statement  by  Bradley,  J.: 

In  July,  1886,  the  plaintiffs  loaned  to  the  de- 
fendant $2,400.  At  the  time  the  application 
was  made  for  the  loan  the  defendant  bad  re- 
cently imported  from  Ireland  a  quantity  of  wet 
talted  calf-skins,  which  were  then  on  ooard  a 
vessel  in  New  York  harbor.  He  offered  them 
as  collateral  security.  The  skins,  by  the  un- 
derstanding of  the  parties,  were  taken  by  the 
defendant  to  the  warehouse  of  8chultz,  tunes 
&  Co.,  their  receipt  delivered  to  him.  who  in- 
dorsed aud  delivered  it  to  the  plaintiffs.  This 
action  was  brought  in  Aus^ust,  1888, to  recover 
the  balance  alleged  to  be  due  the  plaintiffs  on 
account  of  the  loan.  The  defendant,  by  way 
of  counter-claim,  alleged  that  bv  the  fault  and 
neglect  of  the  plaintiffs  the  calf-skins  became 
p-eatly  impaired  in  condition  and  value,  and 
that  as  the  consequence  the  defendant  sustained 
damages,  for  the  amount  of  which  he  demand- 
ed relief.  There  was  no  abatement  of  the 
plaintiff's  recovery  by  reason  of  the  alleged 
counter-claim. 

Mr,  John  McDonald*  for  appellant: 
There  was  no  conflicting  evidence  upon  any 
material  fact.  The  single  question  presented 
to  the  trial  court  for  solution  was,  therefore, 
one  of  law,  and  it  was  error  to  submit  that 
question  to  the  Jury. 

Lobar  v.  Koplin,  4  N.  Y.  548:  Sheldon  v. 
Atlantic  F.  d  M.  Ins.  Co.  26  N.  Y.  465,  84 
Am.  Dec.  231 ;  Wilmot  v.  Riehardeon,  2  Keyes, 
628;  Edpell  v.  Hart,  0  N.  Y,  217,  59  Am, 
Dec.  532;  W/ieeler  v.  Newbould,  10  N.  Y.  8ttC; 


Ernst  V.  Endion  River  R.  Co,  24  How.  Pr.  108; 
QroatY,  Gifo.51N.  Y.  441. 

The  indorsement  and  delivery  of  the  ware- 
house receipt  by  the  defendant  to  the  plaintiffs 
had  precisely  the  same  legal  effect,  and  im- 
posed upon  the  plaintiffs  the  same  duties  and 
responsibility,  as  if  the  skins  themselves  had 
been  delivered  bodily  into  their  hands. 

6tory,  Sales,  ^811,  and  cases  cited  in  notes; 
2  Kent,  Com.  500.    See  also  Benjamin,  Sales, 
4th  Am.  ed.  ^g  1043,  1044.  note  £G,  p.  616. 
note,  (Bennelt's  ed.),  1  Parsons,  Cont.  7th  ed. 
581.  and  cases  cited  in  note  &;  Hoyden  v.  De- 
meU,  58  N.  Y.  429;  Jones,  Pledges  &  Collat- 
eral Securities,  §g  36,  37.  280;  Bank  of  Roch- 
ester V.  Jones,  4  N.  Y.  507,  55  Am.  Dec.  290; 
Gregory  v.  Wendell,  89  Mich.  840, 33  Am.  Rep. 
390;    UoUtngsworih  v.  Napier,  3  Cai.  182,  2 
Am.  Dec.  26^;   Wilkes  v.  Ferris,  5  Johns.  843, 
4  Am.  Dec.  364;  Qibeon  v.  Btetens,  49  U.  S. 
8  How.  899.  12  L.  ed.  11?9;  Dotos  v.  Greene, 
24  N.  Y.  643;  First  Nat.  Bank  of  Cincinnati 
V.  Kelly,  57  N.  Y.  36;  Western  Union  R.  Co. 
V.  Wagner,  65  HI.  198;  Eoi/t  v.  Baker,  15  Abb. 
Pr.  N.  S.  411;  Paddon  v.  Taylor,  UN.  Y.  875; 
McComher  v.  Spader,  I   Hun,   196 ;    Eorr  v. 
Barker,  8  Cal.  614;   N.  Y.  I.AW8  1858,  chap. 
826,  %^\  3  Edmonds,  Statutes,   668;   Whitloek 
V.  Hay,  68  N.  Y.  487;  Mnnne  Bank  of  Buf- 
falo V.  Fiske,  71  N.  Y.  854:  Wilson  v.  LittU, 
2  N.  Y.  448,  51  Am.  Dec.  807:  Dow  v.  NaUon- 
al  Exch.  Bank  of  Miheaukee,  91  U.  8.  638. 
23  L.  ed.  218;  Commercial  Bank  of  Keokuk  v. 
Pfeiffer,  10  Cent.  Rep.  721,  108  N.  Y.  242; 
Barber  v.  Meyerstein,  L.  R.  4  H.  L.  317. 

In  order  to  constitute  a  valid  pledge,  the 
pledgee  must  have  possession  of  the  thing 
pledged. 

Story,  Bailm.  §§  7,  286;  2  Kent,  Com.  •  578; 
Tyler,  Usury,  Pawns  &  Loans,  pp.  498-495; 
Markham  v.  Jaudon,  41  N.  Y.  241 ;  Wheeler 
V.  Newbovld,  16  N.  Y.  896;  Edw.  Bailm.  §  8, 
subdiv.  4;  Wilson  v.  Little,  2  N.  Y.  446,  51 
Am.  Dec.  307;  Jones,  Pledges  &  Collateral  Se- 
curities, §  23;  Tyler,  Usury,  p.  496;  Stief  v. 
Hart,  2  N.  Y.  39;  Bank  of  Rochester  v.  Jones„ 
4  N.  Y.  507,  55  Am.  Dec  290;  Tenni  v.  Mc- 
Namee,  45  N.  Y.  621. 

The  plaintiffs,  having  the  legal  title  and  the 


tlon  to  the  Jury  in  an  action  affainst  the  bank  to 
recover  for  his  loss  of  pledged  securities  by  a  rob- 
bery of  the  bank  after  the  watchman  left. 

It  is  said  in  Bank  of  British  Columbia  v.  Mar- 
shall, 11  Fed.  Rep.  10,  S6 :  "  The  rierhts  and  obUga- 
tions  of  the  parties  to  a  pledge  may  be  modified 
Indefinitely  by  special  contract  between  them,  as 
that  the  pledge  shall  be  kept,  until  the  default  of 
the  pledsreor,  at  some  particular  place,  or  by  some 
particular  person.**  It  Is  there  held  that  under  a 
provision  in  a  warehouse  receipt  of  pledged  wheat 
that  It  was  at  the  risk  of  '*  owners  **  as  to  floods, 
damage  by  flood  would  fall  upon  the  pledgeor, 
without  regard  to  the  question  of  the  pledgee*8 
negligence.  It  was,  however,  expressly  found  that 
the  pledgee  was  free  from  negligence. 

Where  the  pledgcors  stipulated  that  the  goods 
pledged  might  k>e  stored  in  a  particular  warehouse 
''at  our  risk  and  ezpense,**  the  pledgee  is  released 
from  the  duty  of  carmg  Tor  them  only  while  they 
remain  in  the  place  designated.  For  injury  thereto 
by  their  removal  to  an  improper  place  by  the  ware- 
houseman, the  pledgee  must  respond  to  the  pledge- 
OT8  and  pursue  bis  remerly  against  the  wnrehouse- 
man.    St.  Losky  v.  Davidson,  6  CaL  G13. 
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It  is  said  in  Drake  v.  White,  U7  Mass.  10 :  '*  If,  In 
tho  oase  of  a  pledge,  the  common-law  contract 
were  reduced  to  writing,  it  would  contain, 
among  other  things,  astipulation  that  the  pledgee 
should  not  be  responsible  for  the  loss  of  the  prop- 
erty, unless  some  want  of  reasonable  and  ordinary 
care  on  his  part  were  the  cause  of  such  loan :  **  but 
it  was  held  that  a  stipulation  by  the  pledgee  to  re- 
turn the  thing  pledged  **or  Its  equivalent  in 
money,**  on  payment  of  the  loan  which  it  was 
pledged  to  secure,  rendered  the  pledgee  liable  In 
oase  of  its  loss  although  without  his  negligence. 

But  a  receipt  given  by  a  pledgee  stipulating 
simply  for  a  return  of  the  thing  pledged  upon  pay- 
ment of  the  loan  secured  imposes  nothing  beyond 
the  oommon-law  liability.  Jenkins  v.  National 
Village  Bank  of  Bowdoinham,  68  Me.  27S. 

In  the  absence  of  a  contract  by  the  pledgee  to> 
sell  the  goods  pledged,  liability  for  loss  occasioned 
by  failure  to  sell  cannot  be  imposed  upon  him  by 
a  notice  to  sell  given  by  the  pledgeor,  nor  wlUsucb 
liability  arise  unless  the  pledgcc*s  failure  to  sell 
amounts  to  a  want  of  ordinary  care.  Cooper  v. 
Siinpiaon,  41  Minn.  46;  Mmneaj;>olls  &  N.  Blev.  Coi.  ▼• 
Betcher,  42  Minn.  2ia  J.  Q.  O. 
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actual  pof«e.«sicii  of  the  skins,  were  bound  to 
ordinary  diligcDce  in  tbecarc  and  preservation 
of  them,  aD<i,  as  tbey  did  not  use  ordinary  dili- 
l^eDce  in  the  care  and  preservation  thereof, 
tbey  must  answer  to  the  defendant  for  the  con- 
lequent  loss  inflicted  upon  him  by  their  negli- 
gence. 

Tyler,  Usury,  Pawns  &  Loans,  pp.  615, 684; 
Edw.  Bailm.  §  8.  subdiv.  4,  §§  6, 284,287;  Out- 
ting  V.  Marlor,  78  N.  Y.  4o4:  St.  Loiky  v. 
DaH'^mm,  6  Cal.  647;  Story,  Bailm.  g§  11. 
832,  496.  See  also  2  Parsons,  Gout.  *  110; 
JoDes,  Pledges  &  Collateral  Securities,  §  408; 
2  Kent,  Com.  587;  Word  v.  Morgan,  6  Sneed, 
79;  Uirard  F.  A  M,  Tns.  Go.  v.  Marr,  46  Pa. 
504;  Hanna  y.  Bolton,  78  Pa.  886,  21  Am.  Rep. 
20;  Rus9ea  r.  Hester,  10  Ala.  685;  Slevin  v. 
Morrow,  4  Ind.  425;  GomrMrcial  Bixnk  of  New 
Orleans  v.  Martin,  1  La.  Ann.  844. 

Mr.  Wllflon  M.  Powell  for  respondents. 

Bradley*  J.,  delivered  the  opinion  of  the 
court: 

The  controversy  at  the  trial  bad  relation  to 
the  defendant's  claim  for  damages  arising  from 
the  deterioration  of  the  calf-skius  during  the 
time  tbey  were  in  the  warehouse  of  Schnltz, 
Innes  &  Co.  Tbey  were  placed  there  by  the 
defendant  in  July,  1886,  where  they  remained 
until  in  July,  1887.  when  they  were  found  to 
be  in  such  an  impaired  condition  as  to  have  but 
little  value.  The  number  of  these  skins  was 
2.748.  They  were  contained  in  458  bundles, 
all  in  one  pile,  the  inside  of  which  had  become 
heated,  and  the  skins  there  were  in  the  process 
of  decay.  The  question  presented  at  the  trial 
was  whether  or  not  this  condition  and  the  con- 
sequent lo8S  were  chargeable  to  the  failure  of 
the  plaintiffs  to  perform  any  duty  assumed  by 
or  imposed  upon  them  when  thej^,  as  collateral 
for  their  loan  to  defendant,  received  from  him 
the  warehouse  receipt  and  the  right  of  prop- 
erty represented  by  it.  There  was  not  any 
substantial  dispute  about  the  facts,  and  the  de- 
fendant insisted  that  the  plaintiffs  were  charge- 
able with  the  loss  resulting  from  the  injury  to 
the  property  of  which  they  held  the  receipt; 
and  this  charge  is  founded  upon  the  proposi- 
tion that  during  that  time  they  had  the  legal 
title  to  and  the  possession  of  the  skins.  They 
did  have  the  legal  title,  and  the  indorsement 
and  delivery  of  the  warehouse  receipt  was  a 
symbolical  or  constructive  delivery  of  the 
possession  of  the  goods  to  the  plaintiffs.  2 
Kent.  Com.  500;  Wilkes  v.  Ferris,  5  Johns. 
835;  Oibson  v.  Stevens,  40  U.  S.  8  How.  884, 
399. 12  L.  ed.  1123,  1129.  The  effect  is  simi- 
lar to  that  given  to  the  delivery  of  or  trans^fer 
for  such  purpose  of  a  bill  of  lading.  This  vests 
the  title,  and  in  support  of  it,  in  like  manner, 
transfers  the  possession  of  the  goods  represent- 
ed bv  the  bill.  First  Nat.  Bank  of  Cincinnati 
▼.  Mefly,  57  N.  Y.  84;  Marine  Bank  of  Buf- 
falo V.  Fiske^  71  N.  Y.  853;  Commercial  Bank 
sf  Keokuk  v.  Ffeiffer,  108  N.  Y.  242,  10  Cent. 
Bep.  721.  And  this  may  be  accomplished,  al- 
though the  property  is  remote  from  the  place 
at  which  the  transaction  occurs,  and  such  doc- 
nmcntarv  evidence  of  title  is  delivered  and 
taken.  In  the  eyes  of  the  law  the  person  to 
whom  the  warehouse  receipt  or  bill  of  lading 
is  properly  delivered  or  transferred  for  such 
parpo6e  takes  the  possession  of  the  goods  cov- 
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ered  by  it.  Both  parties  to  the  transaction, 
when  the  transfer  is  so  made  as  collateral 
security,  have  an  interest  in  the  goods  and  in 
their  preservation.  The  one  has  the  legal  title 
in  support  of  his  special  property  in  them,  and 
the  equitable  interest  of  the  other  is  for  the 
purpose  of  satisfying  his  debt,  and  in  view  of 
any  surplus  which  may  remain  in  the  event  of 
their  appropriation  to  such  purpose.  When 
the  warehouse  receipt  was  indorsed  and  de- 
livered to  the  plaintiffs,  it  evidently  was  con- 
templated that  the  skins  should  remain  where 
tbey  were  until  the  debt  should  be  paid;  and 
in  the  mean  time  there  was  not,  nor  could 
properly  be,  any  obstruction  to  the  defendant's 
access  to  them  for  the  purposes  of  negotiating 
a  sale  of  the  skins  with  a  view  to  realize  funds 
for  the  payment  of  the  debt,  or  do  anything 
not  inconsistent  with  the  rights  of  the  plain- 
tiffs. This  the  defendant  understood,  and  as 
often  as  weekly,  except  a  small  portion  of  the 
time  when  he  was  physically  unable  to  do  so, 
went  into  the  warehouse,  examined  the  skins 
as  much  as  he  pleased,  and  from  time  to  time 
was  there  with  persons  to  whom  he- sought  to 
make  sale  of  them.  The  plaintiffsgave  no  per- 
sonal attention  to  the  property.  Tbey  did  not 
see  the  skins  before  they  were  taken  to,  nor 
while  they  were  at,  the  warehouse  of  Schultz, 
Innes  &  Co.,  nor  did  they  exercise  any  super- 
vision over  them.  They  relied  solely  upon 
their  possession  of  the  receipt  for  the  protection 
of  the  securitv  furnished  bv  the  property. 

The  defenaant's  counsel  contends  tliat  the 
plaintiffs  were  charged  with  the  duty  of  exer- 
cising care,  which  they  negligently  failed  to 
be8tx)w,  for  the  preservation  of  the  property 
from  deterioration;  and  it  was  in  that  view 
that  the  court  was  requested  to  direct  the  jury 
to  find  for  the  plaintiffs  such  amount  only  as 
remained  of  their  claim  after  deducting  there- 
from $1,708.75,  the  amount  of  the  alleged  coun- 
ter-claim. This  the  court  declined,  and 
charged  the  jury  to  the  effect  that,  while  a 
pledgee  is  chargeable  with  ordinary  care,  what 
constitutes  such  care  is  dependent  upon  cir- 
cumstances, and  submitted  to  them  the  question 
whether,  under  the  circumstances  in  the  pres- 
ent case,  the  plaintiffs  failed  to  exercise  the 
care  assumed  by  or  which  was  due  from 
them  in  that  respect.  Upon  the  refusal  to 
charge  as  requested,  and  to  the  instruction 
given,  exceptions  were  taken.  And  tlie 
court  also  charged  that,  if  the  plaintiffs 
had  taken  the  goods  into  their  own  custody, 
they  would  have  been  chargeable  for  the 
damages.  The  loan  was  made  to  the  de- 
fendant for  no  definite  time.  It  was  sub- 
ject 10  call  by  the  plaintiffs,  and  to  payment 
at  any  time  bjr  the  defendant.  The  latter  re- 
sided in  the  city,  and  it  evidently  was  contem- 
plated that  he  would  negotiate  a  sale  of  the 
skins,  which  he  ineffectually  sought  to  do. 
Tbey  were  accessible  to  and  frequently  seen 
by  him.  His  interest  in  their  preservation 
was  at  least  equal  to  that  of  the  plaintiffs.  The 
latter  were  not  advised  how  lonz  the  payment 
of  the  debt  would  be  delayed  and  the  property 
remain  in  store.  For  ought  tbey  knew,  their 
relation  to  the  pro;  My  might  any  day  be  ter- 
minated by  the  satisfaction  of  tlieir  claim.  It 
cannot,  under  the  circumstances,  be  assumed 
that  the  plaintiffs  were  required  to  cause  the 
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property  to  be  handled  over  aod  iospected,  Dor 
that  any  such  undertaking  on  their  part  was 
within  ihe  contemplation  or  the  parties.  There 
is  no  question  alK>ut  the  duty  of  a  creditor, 
who  has  become  bailee  of  property  transferred 
to  and  taken  possession  of  by  him  as  security, 
to  use  ordinary  care  for  its  protection  and  pres- 
ervation; but,  as  said  in  Cutting  v.  Marldr,  78 
N.  T.  458,  "  in  determining  what  constitutes 
such  care  the  nature  and  value  of  the  prop- 
erty, and  the  means  of  {>rotection  possessed  by 
the  bailee,  aod  the  relation  of  the  parties,  and 
other  circumstances,  must  be  considered."  If 
the  plaintiffs  had  taken  the  actual  custody  of 
this  property,  and  assumed  the  exclusive  do- 
minion over  it,  a  different  question  than  is 
now  presented  may  have  arisen.  And  such 
was  the  nature  of  the  cases  to  which  our  atten- 
tion is  called  by  the  defendant's  counsel.  2 
Kent,  Com.  687;  Wheeler  v.  HfeuUxmld,  16  N. 
Y.  892;  Qirard  F,  d  M.  Ins.  Co.  v.  Marr,  46 
Pa.  504;  Eanna  v.  Holton,  8  Pa.  834,  21  Am. 
Rep.  20.  But  that  was  not  the  situation,  nor 
so  treated,  in  the  present  case.  The  plaintiffs 
held  the  warehouse  receipt,  and  had  the  legal 
rights  which  it  afforded.  The  warehousemen 
were  in  that  sense  their  bailees,  but  the  bail- 
ment was  nevertheless  for  the  mutual  benefit 
of  the  parties;  and  the  defendant  was  at  liberty 
to  terminate  at  any  time  the  plaintiffs'  relation 
to  the  property  bv  payment  of  the  debt,  and 
in  the  meantime  ft  was  subject  to  his  in.spec- 
lion.  The  plaintiffs  could  not  foresee  any  day 
that  the  receipt  might  not  be  taken  up  by  the 
defendant  the  following  day.  Then  it  seems 
that  the  surface  appearance  of  the  skiDS  to  ob- 
servation was  not  such  as  to  disclose  the  con- 
dition of  those  within  and  at  the  bottom  of  the 
pile,  and,  although  the  defendant  frequently 
examined  them,  he  failed  to  discover  any  im- 
pairment of  the  skins  until  about  the  Ist  of 
June,  1887.  The  evidence  tends  to  prove  that 
he  thereafter  called  the  attention  of  the  plain- 
tiffs to  the  subject,  and  advised  them  that  the 
skins  should  be  resalted,  or  tanned,  and  sug- 
gested to  them  that  they  send  them  away  to  be 
tanned  on  their  account,  which  they  declined 
to  do;  that  the  defendant  also  proposed  to  take 
them  to  bis  own  storehouse,  and  there  treat 
them.  The  plaintiffs  did  |not  consent  to  this, 
but  suggested  that  he  pay  the  debt,  and  do 
what  he  pleased  with  the  property.  It  does 
not  appear  that  the  defendant  designated  any 
place  other  than  his  storehouse  to  take  it.  In 
July  they  were,  with  the  consent  of  the  plain- 
tiffs, removed  to  their  storehouse  by  the  de- 
fendant, who  there  sought  to  improve  the  con- 
dition of  the  skins,  and  to  stay  the  progress  of 
decay  or  disintegration,  but  apparently  with- 
out much  success;  and  they  were  finally  sold 
for  a  small  sum.  When  the  attention  of  the 
plaintiffs  was  first  called  to  this  condition  of 
the  skins,  if  they  had  unreasonably  denied  to 
the  defendant  the  opportunity  to  do  that  which 
might  have  relieved  the  property  from  further 
Injury,  or  tended  to  its  preservation  to  any  ex- 
tent, they  would  have  been  chargeable  with 
the  consequences  which  followed.    It  is  quite 
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evident  that  at  that  time  a  considerable  portion 
of  the  skins  was  in  an  irreparable  condition; 
at  least,  such  inference  is  permitted,  although 
it  may  not  have  then  been  so  understood  by 
the  defendant  And  to  what  extent  they  after- 
wards, and  before  the  removal  to  the  plaintiffs' 
warehouse,  were  further  affected,  does  not  ap- 
pear. But  the  plaintiffs  were  not  required  to 
permit  the  defendant  to  take  them  to  his  own 
warehouse.  This  would  have  been  a  restora- 
tion of  the  actual  possession  of  the  property  to 
him;  and  as  against  his  creditors,  or  bona  fide 
purchasers  from  him,  it  may  have  rendered  the 
plaintiffs'  security  ineffectual.  Tenni  v.  MO" 
Namee,  45  N.  Y.  614 ;  Farmers  d  M.  Nat. 
Bank  of  Bvffalo  v.  Lang,  87  N.  Y.  209.  And 
whether,  under  the  circumstances,  it  was  the 
duly  of  the  plaintiffs  to  take  some  action  for 
the  preservation  of  the  properly  after  they 
were  advised  of  the  fact  of  its  deterioration, 
and  whether  they  were  chargeable  with  negli- 
gence in  that  respect,  were  questions  properly 
submitted  to  the  jury;  and  there  was  no  error 
in  the  modification,  as  made,  of  the  request  to 
charge  in  that  respect. 

The  proposition  which  the  defendant  asserts 
in  support  of  his  claim  is  upon  the  assumption 
that  the  plaintiffs  had  the  actual  and  exclusive 
possassion  of  the  property,  and  therefore  as- 
sumed and  were  charged  i^ith  the  duty  of  ex- 
ercising care  to  ascertain  its  condition,  and  for 
its  protection  and   preservation  from  injury 
from  natural,  inherent  causes,  arising  from  ihe 
situation  in  which  it  was  in  the  warehouse 
where  the  defendant  had  so  placed  it.    But 
the  case,  as  presented  by  the  evidence,  was  not 
necessarily  that  so  assumed  by  the  defense,  as 
has  been  already  observed.     While  the  plain- 
tiffs had  the  right,  as  affainst  the  defendant,  to 
have  the  property  remain  there,  the  opportu- 
nity of  the  latter  to  inspect  the  property  and 
exhibit  it  for  sale,  at  his  pleasure,  was  not 
abridged;  and  it  seems  he  took  occasion  to  give 
the  skins  frequent  attention.     His  interest  was 
such  as  to  naturally  and  reasonably  actuate 
him  to  do  so.    And,  when  cccasiun  required 
the  removal  of  the  property  from  that  ware- 
house, it  was  taken  by  him  to  the  plaintiffs' 
premises,  where  it  conrinued  to  have  his  c-are 
and  supervision  no  less  than  before.     It  can- 
not, as  mailer  of  law,  properly  be  said  that  al- 
though  the  defendant,   who  frequently  saw 
them,  did  not,  the  plaintiffs  ought  to  have  ap- 
prehended, and  by  investigation  discovered, 
the  degenerating  process  going  on  at  the  bot- 
tom and  in  the  interior  oi  the  mass  of  skins 
before  it  was  ascertained  by  the  defend  ant.    In 
view  of  the  relation  actually  and  praciically 
assumed  by  the  parties  to  the  property,  and  of 
its  place  of  storage  and  situation,  the  court 
properly  refused  to  direct  the  verdict  as  re- 
quested, and,  in  submitting  questions  of  fact 
to  the  jury,  charged  as  favorably  to  the  de- 
fendant as  he  was  fairly  entitled.    None  of 
the  exceptions  seem  to  have  been  well  taken* 

The  judgment  should  be  affirmed. 

All  concur,  except  Vann*  /. »  not  voting    j 
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FreemaD  P.  LANE.  Assignee  of  Joe 
GhiDsberg,  Bespi., 

ST.  PAUL  FIRE  &  MARINE  INSUR- 
ANCE  CO.,  Appt. 
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*The  Minnesota  staAdaird  lire  Insur- 
ance policy*  adopted  by  the  Insurance 
commissioner  pursuant  to  Gen.  Laws 
1889.  chap.  817,  contains  a  provision 
th&t  the  Insured  *' shall*  If  required* 
ftimlsh  a  certificate  of  the  magistrate  or 
notary  public  (not  Interested  in  the  claim  as  a 
creditor  or  otherwise*  nor  related  to  the  In- 
eored)  Uvinflr  nearest  the  place  of  the  fire,  stattnflr 
that  he  has  examined  the  circumstances,  and 
believes  the  Insured  has  honestly  sustained  loss 
to  the  amount  such  ma^rlstrate  or  notary  public 
Bhall  certify.**  Also  that  **"  no  suit  or  action  on 
the  policy  for  the  recovery  of  any  claim  shall  be 
sustained  in  any  court  of  law  or  equity  until 
after  full  compliance  by  the  insured  with  all  the 
foreicoinsr  requirements.**  HeM^  that  the  fur- 
nishing of  this  certificate.  If  required,  is  a  con- 
dition precedent  to  the  rigrht  of  the  insured  to 
recover,  and  that  his  inability  to  furnish  it  be- 
cause of  the  refusal  of  the  magrlstrate  or  notary 
putdic,  for  i.ny  cause  whatever,  to  erlve  it,  will 
not  rellere  or  excuse  him  from  performance  of 
the  condition. 

(June2S,188£j 

APPEAL  by  defendant  from  an  order  of  the 
District  Court  for  Hennepin  County  over- 
ruling defendant's  demurrer  to  certain  portions 
of  plaintiff's  reply,  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  a  policy 
of  fire  iDSurance.     Jmersed, 

The  facts  sufficiently  appear  in  the  opinion. 

Mc99r8,  KuelFner  &  Fauntleroy,  for  ap- 
pellant: 

The  obtaining  and  furnishing  the  certificate 
of  the  magistrate  or  notary  public  is  a  condi- 
tion precedent,  and  the  insured  must  furnish 
it.  The  refusal  of  the  magistrate  to  give  it 
makes  no  difference  whatever. 

Leadbetter  v.  Etna  Im.  Co.  13  Me.  265,  29 
Am,  Dec.  505;  Johnnon  v.  PhamxJns,  Co,  112 
Mass.  49,  17  Am.  Rep.  65;  Roumage  v.  Me- 
ehanict  F.  Jns,  Co.  18  N.  J.  L.  110;  JSdgerly  v. 
Farmers  In»,  Co.  48  Iowa,  644 ;  WiUiafM  v. 
Qti£en'§  Ins.  Co.  89  Fed.  Rep.  171;  Wrioht  ▼. 
Hartford  F.  Ins.  Co.  86  Wis.  581;  Home  Ins. 
Co.  of  New  York  v.  Duke,  48  Ind.  418;  Cayon 
▼.  DvteUtnff'Bbuse  Ins.  Co.  of  Boston,  68 
Wis.  510;  Giaigan  v.  Commercial  F.Ins.  Co. 
20  Hun,  95,  affirmed,  87  N.  Y.  626;  Danids 
▼.  Eauitable  F.  Ins.  Co.  50  Conn.  551;  Ostran- 
der.Pire  Ins.  404-407,  and  cases  there  cited; 
Columbia  Ins.  of  Alexandria  v.  Lawrence,  85 
V.  8. 10  Pet.  507,  9  L.  ed.  512;  Flanders,  JPire 
Ids.  p.  586;  2  Wood.  Fire  Ins.  2d  ed.  p.  928; 

•Headpote  byVxrcHEU^J. 

NoTB.— The  report  of  the  case  Indicates  f  ally 
the  authorities  upon  which  is  based  the  rale 
there  applied,  a  rule  which  the  courts  have  with 
rtgid  oonaisteooy  refused  td  modify,  notwith- 
nmdtnff  its  often  inequitable  resulta. 
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2  Ma7,  Fire,  Life  &  Ace.  Ins.  p.  1078»  1 466; 
KeOy  V.  Sun  Fire  Office,  141  Pa.  10;  1  Clem- 
ent-Bates, Digest  on  Fire  Insurance,  pp.  164- 
166,  §$  12-15;  also  see  cases  collated  in  San- 
sum's  Digest  on  Insurance,  pp.  1136, 1187, 
§§  20,22;  Berryman,  Ins.  Dig.  p.  1446.  §  276. 

Id  Columbia  Ins.  Co.  of  Alexandria  v.  Lauh 
rence,  supra,  Chitf  Justice  Marshall  declares: 
"  Tbe  assured  is  notentitled  to  recover,  or  to 
sue  for  the  loss,  until  the  certificate  is  obtained, 
for  it  is  a  condition  precedent  to  the  right  of 
action.  The  language  is, '  until  such  affidavit 
and  certificate  are  produced  the  loss  claimed 
shall  not  be  payable.' " 

The  court  is  particularly  referred  to  the 
case  of  Kelly  v.  JSun  Fire  Office,  supra,  in 
which  the  supreme  court  of  Pennsylvania  col- 
lates the  authorities,  and  overrules  its  former 
opinions,  that  such  certificate  is  not  necessary, 
if  the  magistrate  or  notary,  without  cause,  re- 
fuses to  Turoish  it. 

See  also  Phomix  Ins.  Co.  v.  Taylor,  5  Minn. 
492. 

In  2  Phillips  on  Insurance,  p.  472,  the  rule 
is  thus  stated:  "Fire  policies  generally  have  a 
provision  that  the  assured  shall  produce  cer- 
tain certificates  respecting  the  loss.  It  is,  like 
all  express  conditions,  always  to  be  complied 
with,  unless  the  right  to  demand  the  certifi- 
cate is  expressly  or  impliedly'  waived  by  tlM^ 
insurers." 

See  also  Flanders,  Fire  Ins.  2d  ed.  p.  586; 
Wood,  Fire  Ins.  p.  710;  V^ordey  v.  Wood,  6 
T.  R.  710.     • 

Only  the  act  of  €k)d,  or  the  intervention  of 
the  law  or  the  other  party,  will  excuse  a  per- 
son from  performing  his  contracts. 

Paine  v.  8herv)ood,  21  Minn.  281;  Cowley  ▼. 
Davideon.  18  Minn.  lOO. 

The  defendant  has,  as  a  question  of  law,  the 
right  to  put  in  as  many  defenses  as  it  has,  if 
it  be  that  none  of  them  are  inconsistent  with 
any  of  the  others.  And  the  defendant,  by 
pleading  and  taking  advantage  of  one  defense, 
certainly  cannot  Jeopardize  any  other  defense 
that  it  has,  if  such  other  defenses  are  not  in- 
consistent with  the  others  relied  upon. 

Oammon  v.  Oanfield,  42  Minn.  868;  Nunne- 
maeker  v.  Johnson,  88  Minn.  890. 

Mr,  Freeman  P.  Lane*  in  propria  per* 
sona,  for  respondent: 

In  determining  the  issues  raised  in  the  case 
at  bar,  and  in  construing  and  giving  effect  to 
the  lan^age,  terms,  and  conditions  of  the  pol- 
icy of  insurance  in  question,  the  construction 
most  favorable  to  the  assured  shall  be  given. 

If  a  doubt  arises  the  assured  has  the  benefit 
of  it,  and  all  presumptions  are  in  his  favor. 

Boffers  v.  Phenixins.  Co.  ^  Brooklyn,  121 
Ind.  570;  Badger  v.  Qlens  FaUs  Ins.  Co.  49 
Wis.  889;  lUinoisMui.  Ins.  Co.  v.  Hoffman,  81 
III.  App.  295;  Wallace  v.  Oerman-Ameriean 
Ins.  Co.  41  Fed.  Rep.  742;  Olson  v.  8t.  P^ul  F. 
A  M.  Ins.  Co.  85  Minn.  482. 

In  nearly  all  of  the  cases  cited  by  appellant, 
the  policies  were  different  from  the  Standard 
Policy  of  Minnesota,  in  this:  that  the  condi- 
tion in  them  requiring  that,  upon  demand, 
the  insured  shall  famiab  a  certmcate  of  the 
magistsate  as  called  f or.  Is  mandatoiyy  while 
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said  Standard  policy  only  proTidcs  that  such 
certificate  shall  be  furnUbed,  if  required. 
Tbecouditiou  itself  is  condilional,  or  rather  is 
conditioned  upon  a  conoition. 

The  defense  in  this  case  is  that  proofs  of 
lose  were  false  and  fraudulent,  that  the  fire 
was  incendiary,  and  for  the  purpose  of  de- 
frauding defendant,  and  tbat  by  reason  thereof 
the  contract  of  insurance  became  and*  is  still 
null  and  void. 

Under  these  circumstances,  it  cannot  be  that 
the  arbitrary  refusal  of  the  magistrates  and 
notaries  to  lurnish  the  particular  certificate  de- 
manded can  prevent  recovery,  and  the  insured 
was  not  required  to  comply  with  that  demand. 

Starkeyy.  De  Qraff,  22  Minn.  481;  Slvaw  ▼. 
First  Baptist  Church  of  Winona,  44  Minn,  22; 
Johnson  v.  Hovoard,  20  Minn.  870. 

The  defendant,  by  setting  up  the  defense  he 
did,  waived  his  right  to  insist  upon  the  pro- 
duction of  any  certificate. 

Huntsman  v.  Vish^  86  Minn.  148;  Daven- 
port V.  Ladd,  88  Minn.  545;  Guthrie  y.  Olson, 
44  Minn.  404,  and  cases  there  cited. 

The  defendant  company  admits  that  certain 
statements  and  proofs  of  loss  were  served  upon 
the  company,  which  are  still  retained,  and  for 
aught  that  appears  no  valid  or  suiUcient  objec- 
tion was  made  until  the  commencement  of  the 
action  to  recover.  Such  retention  is  a  waiver 
of  defects  or  insufllciency  of  the  same  if  such 
exist. 

Vangindertaelen  v.  Phanix  Ins,  Co.  of 
Brooklyn  (Wis.)  April  12,  1892;  Palmer  v.  St, 
Paul  F,  d}  M,  Ins,  Co,  44  Wis.  209;  Cannon  v. 
Home  Ins.  Co,  of  Nets  York,  58  Wis.  585; 
Cay  on  v.  Dtoelling -House  Ins.  Co.  of  Bfjston, 
■68  Wis.  510;  Adams  v,New  York  Bowery  F, 
Ins.  Co,  (Iowa)  May  10,  1892. 

The  question  of  waiver  of  conditions  is  one 
solely  within  the  province  of  the  jury,  and  one 
reason  stated  as  the  basis  of  this  rule  is  that 
these  conditions  are  for  the  benefit  of  the 
company. 

Pncsnix  Ins.  Co,  y.  Munday,  5  Coldw.  551 ; 
Coursin  y.  Pennsylvania  Ins,  Co,  46  Pa.  823; 
Drake  y.  Farmers  Union  Ins,  Co,  8  Qrant, 
Cas.  825. 

Defects  in  the  original  proofs  are  waived  by 
afterwards  requesting  and  accepting  additional 
proofs. 

Bumsiead  y.  Dividend  Mut.  Ins.  Co.  12  N. 
Y.  98. 

If  an  insurance  company,  after  receiving  in- 
sufficient notice  of  loss,  examine  the  claim  and 
refuse  to  pay  it  for  other  reasons,  it  waives  the 
objection  to  the  notice. 

Shenck  v.  Mercer  County  Mut.  F,  Ins.  Co. 
24  N.  J.  L.  449. 

It  is  a  question  of  fact  for  the  jury  to  deter- 
mine in  the  case  at  bar,  whether  the  defendant 
company,  under  ail  the  circumstances,  waived 
its  right  to  insist  upon  a  strict  fulfillment  of 
the  conditions  of  the  policy,  and  a  demurrer 
will  not  lie. 

Fireman* s  Ins.  Co,  y.  Orandall,  83  Ala.  9. 

The  defendant  company  repudiated  all  lia- 
bility on  the  policy  and  deliberately  put  itself 
upon  what  has  been  called  *'  the  extreme 
ground  of  absolute  nonliability." 

Havinfl;  taken  this  position,  was  it  not,  under 
a  general  rule,  estopped  from  objecting  to  the 


want  or  suflScicncy  of  the  preliminary  proofs? 

CBHen  v.  Ohio  Ins.  Co,  52  Mich.  181. 

The  construction  called  for  by  appellant 
would  make  the  condition  or  clause  in  ques- 
tion one  against  public  policy. 

Piedmont  dt  A.  L  Ins.  Co,  y.  Young,  5S  Ala. 
476,  29  Am.  Rep.  770;  Miflery,  Mutual  Ben. 
L,  Ins.  Co,  81  Iowa  226,  7  Am.  Rep.  122. 

Mitchell,  J.f  delivered  the  opinion  of  the 
court: 

The  policy  sued  on  contained  a  provision 
that  the  insured  "shall,  if  required,  furnish  a 
certificate  of  the  magistrate  or  notary  public 
(not  interested  in  the  claim  as  a  creditor  or 
otherwise,  nor  related  to  the  insured)  living 
nearest  the  place  of  fire,  stating  that  he  has  ex- 
amined the  circumstances,  and  believes  the 
insured  has  honestly  sustained  loss  to  the 
amount  that  such  magistrate  or  notary  public 
shall  certify."  Itis  also  provided  that  *'uo  suit 
or  action  on  this  policy  for  the  recovery  of  any 
claim  shall  be  sustainable  in  any  court  of  law  or 
equity  until  after  full  compliance  by  the  in- 
sured with  all  the  foregoing  requirements." 
The  complaint  alleged  that  the  msured  had 
fully  complied  with  all  the  terms  and  provis- 
ions of  the  policy  in  such  case  made  and  pro- 
vided. Defendant,  in  its  answer,  denied  that 
the  insured  had  complied  with  the  terms  and 
provisions  of  the  policy,  and  alleged  that  after 
the  fire  it  duly  requested  and  demanded  of  the 
insured  to  furnish  the  certificate  required  by 
the  policy,  but  tbat  be  had  failed  and  refused 
to  do  so.'  The  answer  also  set  up  the  further 
defenses  that  the  loss  was  caused  by  the  fraud- 
ulent and  incendiary  act  of  the  insured  himself; 
also  tbat  he  had  made  and  served  on  the  com- 
pany false  and  fraudulent  proofs  of  loss.  To 
the  first  offense  the  plaintifl^  replied,  admitting 
that  the  certificate  refeiTcd  to  had  been  de- 
manded, and  that  it  had  not  been  furnished, 
but  by  way  of  excuse  for  not  furnishing  it 
alleged,  in  subsiance,  that  he  had  made  every 
reasonable  effort  to  procure  it,  but  was  unable 
to  do  so  for  the  reason  that  the  ma^isimiesaml' 
notaries  living  nearest  the  place  of  fire,  because 
of  an  unjust,  unreasonable,  unwarranted,  and 
groundless  prejudice  on  their  part  and  on  part 
of  the  inhabitants  of  that  vicinity,  refused  to 
make  or  furnish  any  such  certificate,  and  that 
because  of  such  unreasonable  and  unfounded 
prejudice  it'  bad  been  and  was  impossible  to 
secure  any  such  certificate.  To  this  reply  tbe 
defendant  demurred,  and  from  an  order  over- 
ruling the  demurrer  the  defendant  appeals. 

We  shall  pass  over  the  fact  that  the  reply 
was  clearly  a  departure  from  the  complaint^ 
and  consider  the  case  upon  the  merits.  Pro- 
visions similar  to  this  are  as  old  as  fire  insur- 
ance policies  themselves,  and  the  doctrine  has 
been  established  by  a  uniform  current  of  au- 
thorities in  England  and  this  country,  begin- 
ning with  Oldman  v.  Bewicke,  2  H.  Bl.  577, 
smdBoutledge  v.  Burrell,  1 H.  Bl.  254,  that  ibo 
production  of  such  certificate,  unless  the  insur- 
ance company  itself  has  prevented  the  obtain- 
ing it,  or  waived  its  want,  is  a  condition 
precedent  to  the  right  of  the  insured  to  recover; 
that  the  assured,  by  accepting^  the  policy, 
assents  to  the  condition;  that  itis  one  which 
the  company  has  a  right  to  impose,  and  for 
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^btch  it  is  not  bound  to  accept  any  subetitute; 
tbat  the  inability  of  the  insured  to  furnish  it 
because  of  the  refusal  of  the  ma^trate  or 
notary,  for  any  cause  whatever,  to  give  it,  will 
not  relieve  him  from  the  performance  of  the 
condition;  tbat  the  case  comes  within  the  rule 
by  which  one  who  engages  for  the  act  of  a 
stranger  must  procure  the  act  to  be  done,  and 
the  refusal  of  the  stranger  without  the  inter- 
ferrnce  of  the  other  party  is  no  excuse. .  The 
inability  of  the  insured  to  procure  the  certifi- 
cate because  of  such  refusal  does  not  render 
the  condition  impossible  in  the  legal  sense,  so 
as  to  excuse  the  party  from  performing  his 
contract.  The  cases  on  the  subject  wul  be 
found  cited  in  any  text-book  on  fire  insurance, 
but  among  a  few  of  the  leading  ones  are 
Warsleyy.  Wood.QT,  R.  710;  Columbian  In 8. 
Co.  of  Alexandria  Y,  Lawrence,  27  U.  S.  3  Pet. 
25,  7  L.  ed.  885,  86  U.  8.  10  Pet.  607,  9  L.  ed. 
612:  Boumage  v.  Mechanics  F.  Ins.  Co.  18  N. 
J.  it.  110;  Leadbetter  v.  Etna  Tn$.  Co,  13  Me. 
265.  29  Am.  Dec.  605;  Johnson  v.  Phanizlne^ 
Co.  112  Mass.  49, 17  Am.  Rep.  65.  We  are 
not  aware  of  a  single  authority  to  the  contrary, 
except  a  suggestion  in  .JS^na  Ins,  Co,  v.  Miers^ 
6  Sneed,  189,  tbat  such  a  condition  is  directory 
onlv,  and  a  dictum  in  Universal  F.  Ins.  Co.  v. 
Bloek,  109  Pa.  685,  1  Cent.  Rep.  654,  repeated 
in  Davis  Shoe  Co,  v.  Kittanning  Ins.  Co.  188 
Pa.  78,  that  such  conditions  are  void  for  the 
reason  tbat  an  insurance  company  basno  right 
to  require  a  public  officer  to  act  in  the  adjust- 
ment of  losses.  But  this  was  expressly  over- 
ruled by  the  same  court  in  KeUy  v.  Sun  Fire 
Office,  141  Pa.  10.  While  the  doctrine  that 
such  stipulations  are  valid  and  constitute  a 
condition  precedent  to  the  insured's  right  to 
recover  is  unquestionably  sound  in  principle, 
yet.  as  they  often  operate  harshly  in  practice, 
they  have,  in  some  states,  been  expressly  or 
impliedly  prohibited  by  statutes  regulating  the 
form  of  policies.  See  Shannon  v.lnsurance  Co, 
18  Ont.  App.  81;  Aurora  F,  Ins,  Co,  v,  Johnson, 
46  Ind.  815.  But  there  is  no  room  in  this 
state  for  holding  such  conditions  void  or  un- 
reasonable, for  they  have  been  Incorporated 
into  the  Minnesota  standard  policy  by  the 
insurance  commissioner,  under  the  authoritv 
vested  in  him  by  Qen.  Laws  1889,  chap.  217, 


by  the  provisions  of  which  all  fire  insurance 
policies  are  required  to  conform  to  the  form 
prepared  by  him,  and  any  other  or  different 
form  is  prohibited. 

A  second  reason  assigned  by  the  trial  court 
for  overruling  the  demurrer  was  that  the  nature 
of  the  other  defenses  set  up  in  the  answer 
shows  that  the  furnishing  of  the  certifies te 
would  not  have  tended  in  any  degree  to  influ- 
ence the  defendant's  conduct;  that  it  was  evi- 
dent from  the  nature  of  these  defenses  that  it 
wouid  still  have  resisted  payment  of  the  loss, 
and  therefore  the  defendant  must  be  held  to 
have  waived  compliance  with  this  condition; 
and  in  support  of  his  position  the  learned 
judge  cites  those  cases  in  which  we  have  held 
that  a«demand  for  property,  before  suit,  was 
waived  by  defendant's  settmg  up  title  in  him- 
self, or  some  other  defense  on  the  merits  which 
showed  that  a  demand  would  have  been  un- 
availing. The  cases  are  not  at  al  1  in  point.  In 
the  first  place  it  cannot  be  assumed  that  the 
certificate,  if  furnished,  would  not  have  influ- 
enced the  conduct  of  the  defendant  The  fact 
that  the  nearest  magistrate  or  notary  refused 
to  certify  that  in  his  opinion  the  loss  was  an 
honest  one  might  have  been  the  very  cause 
that  induced  the  defendant  to  set  up  the  de- 
fenses that  the  fire  was  incendiary,  and  ihat 
the  proofs  of  loss  were  false.  But  chiefly,  the 
furnishing  of  this  certificate  was  by  the  con- 
tract of  tne  parties  a  condition  preccdeTit  to 
plaintiff's  right  to  sue,  and  conseqtienily  the 
failure  to  furnish  it  a  defense  to  this  action.  A 
party  has  a  right  to  set  up  as  many  defenses 
(if  not  inconsistent)  as  he  has,  and  the  petting 
up  one  defense  can  not  be  confll.rued  js  a  uaivtv 
or  another. 

It  was  also  urged  on  the  argument  that  he 
retention,  without  objection  by  the  defendant, 
of  the  "proofs  of  loss"  furnished  by  plaintiff, 
amounted  to  a  waiver  of  the  certificate.  "Put 
these  proofs  were  in  performance  of  a  oon- 
dition  in  the  policy  entirely  distinct  from  and 
independent  of  that  requiring  the  certificate, 
and  the  acceptance  of  the  "proofs  of  loss"  as 
.compliance  with  the  one  condition  cannot  be 
construed  as  amounting  to  a  waiver  of  'Com- 
pliance with  the  other. 

Order  reversed. 


IOWA  SUPREME  COURT. 


LEON  LOAN  &  ABSTRACT  CO.,  Appt, 

V. 

EQUALIZATION  BOARD  OF  LEON  et  al, 

i Iowa ) 

Books  contwlnlng'  abstracts  of  land  ti- 
tles which  have  a  reco^^iixed  value 
and  are  kepi  and  used  as  the  basis  of 
a  business  for  profit  are  taxable  as  property, 
altbouflrh  they  are  In  manusortpt,  and  their  value 


depends  on  the  Information  which  Is  obtalnabis 
from  them  by  consultation  or  extracts. 

(October  6, 1802.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Decatur  County  in 
favor  of  defendants  in  an  action  brought  to 
enjoin  the  collection  of  a  tax.    Affirmed. 

Statement  by  Granger,  J.: 

This  is  an  agreed  case  submitted  upon  the 


Nora— The  rapid  increase  in  the  business  of  i  of  the  property  in  such  books  one  of  flrrowing 
•ahstractlng  and  insuring  titles  to  real  property  I  Importance.  But  unfortunately  the  conflict  be- 
and  the  oontequent  multiplication  of  costly  sets  of    tween  the  courts  of  Iowa  and  Mlohlsan  which 


abstract  books,  owned  by  private  Individuals  or 
^orporatloos,  makes  the  question  as  to  the  nature 
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appears  in  the  above  opiuion  leaves  It  an  unsettled 
questlOD.* 


See  also  23  L.  R.  A.  864. 
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following  statemcDt  of  facts,  with  certain 
omissions  wbich  are  deemed  uDiofiportant  in 
its  consideration:  *'Tbat  the  plaintiff  is  a  co- 
parinersliip  composed  of  D.  &  A.  B.  Stearns 
and  L.  P.  8i|rler  and  Francis  Yarga,  and  doing 
business  under  the  firm  name  of  tbe  *Leon 
Loan  &  Abstract  Company/  Second,  Tbattbe 
plnin tiffs  are  tbe  owners  of  a  set  of  books  con- 
iHininsr  tbe  only  full  abstracts  and  records  of 
tbe  titles  of  lands  and  lots  in  Decatur  county, 
Iowa,  prior  to  April  1,  1874.  Tbat  the  ab- 
stract books,  of  themselves,  without  any  writ- 
Ine  in  tbem,  are  of  about  the  value  of  $150. 
Third,  That  tbe  abstract  books  were  first  made 
by  J.  W.  Harvey  &  J,  L.  Young,  who  donated 
tbem  to  Albert  Hale  and  C.  6.  Jordan.  Tbat 
Jordan  bought  the  interest  of  Hale,  an^  paid  a 
reasonable  compensation  therefor.  That  some 
time  afterwards  one  W.  H.  Robb  bought  an 
interest  in  said  books  of  C.  B.  Jordan,  and  paid 
a  reasonable  compensation  therefor.  Thai  the 
said  abstract  books  were  again  sold  by  W.  H. 
Robb  and  C.  B.  Jordan,  or  by  C.  B.  Jordan, 
to  one  Gibbon,  for  which  a  reasonable  com- 
pensation was  at  tbe  time  paid.    That  on  the 

day  of ,  the  said  Qibbon  sold 

the  said  abstract  books  to  D.  &  A.  B.  Steams 
and  L.  P.  Sigler  for  the  sum  of  $6.OC0.  Fourth, 
That  on  or  about  the  1st  day  of  April,  1874, 
the  recorder's  office  in  Decatur  county,  Iowa, 
and  the  contents  thereof  (the  records  showing 
ll)e  titles  to  lands  and  lots),  were  entirely 
destroyed  by  fire.  Tbat  tbe  abstract  books  of 
the  plaintiff  are  the  only  full  records  showing 
titles  to  lands  and  town  lots  in  Decatur  county, 
Iowa,  prior  to  April  1, 1874.  That  in  addition 
thereto  the  said  abstract  books  at  this  time 
show  full  and  complete  records  of  the  title  to 
all  lands  and  town  lots  in  Decatur  county, 
lown,  and  all  liens  upon  the  said  lands  and  lots. 
Fifth,  Tbat  the  value  of  abatracta  to  the  party 
procuring  them  depends  much  on  tbe  ability, 
competency , and  reaponsibility  of  the  abstractor 
and  the  firm.  Sixth,  it  is  agreed  that  tbe 
Leon  Loan  &  Abstract  Company  received 
during  the  year  1888,  for  making  abstracts 
from  said  books  and  the  existing  recorrls  of 
Decatur  county,  Iowa,  the  sum  of  $580.40. 
Seventh.  It  is  further  agreed  that  the  services 
of  a  competent  abstractor  to  keep  up  said  books 
daily,  and  to  issue  abstracts  therefrom,  are 
worth  at  least  fifty  dollars  per  month,  if  be 
connects  no  other  business  with  said  work. 
Eighth,  It  is  further  aereed  that  a  suitable 
office,  with  fixtures  and  a  fire- proof  vault,  to 
keep  said  books  in,  is  reasonably  worth  one 
hundred  dollars  a  year,  and  the  abistract  blanks 
and  stationery  necessary  to  carry  on  said  busi- 
ness is  worth  about  fifty  dollars  a  year.  Tenth. 
That  the  value  of  said  abstract  books  consists— 
(1)  In  the  value  of  the  books  themselves.  (2) 
In  tbe  fact  tbat  they  contain  the  only  record 
of  titles  of  lands  anci  lots  in  Decatur  county, 
Iowa,  prior  to  April  1,  1876.  (8)  Thai  they 
contain  a  true,  full  and  complete  record  of  the 
title  of  each  tract  of  land  and  town  lot  in  De- 
catur county,  Iowa,  up  to  this  date.  (4)  That 
they  have  an  actual  market  value,  and  can  he 
used  by  any  one  of  ordinary  intelligence  and 
ability  m  learning  the  title  to  lands  in  Decatur 
county.  Iowa.  (5^  That  by  owning  said  books 
tbe  plaintiff  herem  is  enaoled  to  furnish  ab- 
St  I  arts  to  lands  and  lots  to  different  parties  and 
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charge  each  party  a  yeiy  reasonable  oompenaa 
tion  for  the  same.  Eletentk,  Tbat  any  per- 
son owning  said  books,  and  possessed  of  ordi- 
nary  intelligence,  education  and  ability,  could 
use  tbem,  as  they  are  now  used  by  the  plain- 
tiff. Tudfth,  That  the  said  abstract  booka 
are  accepted  as  the  best  evidence  of  title  to 
lands  and  town  lots  in  Decatur  county  by  our 
courts.  Thirteenth,  That  the  said  abstract 
Dooks  were  assessed  for  taxation  for  tbe  year 
1880  at  the  sum  of  $1,700.  Fourteenth,  That 
Francis  Varga  is  secretary  for  the  plaintiff 
herein,  and  has  $1,500  invested  in  said  abstract 
books,  and  receives  as  interest  on  his,  $1,500^ 
and  for  his  compensation  for  his  labor  in  keep- 
ing said  books  up  daily,  and  furnishing  ab- 
stracts therefrom  for  parties  desiring  to  know 
the  title  to  lands  and  lots  in  Decatur  county^ 
Iowa,  one  half  of  the  net  prooeeda  of  the  bus- 
iness of  making  the  said  abstracts.  That  tbe- 
other  plaintiffs,  D.  and  A.  B.  Stearns  and  L. 
P.  Sigler,  receive  for  the  use  of  said  booBs  the 
other  half  of  the  net  proceeds  of  the  said  busi- 
ness; and  said  abstract  books  are  of  the  value- 
of  $6,000.  Fifteenth,  That  Francis  Varga  has 
an  office  in  the  Farmers'  &  Traders'  Bank 
building  in  Leon,  Decatur  county,  Iowa,  io 
which  said  books  are  kept  and  furnished  by 
said  bank  with  suitable  furniture  and  fixturea 
for  the  preservation  of  the  said  books,  and  for 
the  transaction  of  the  business  of  making  ab> 
stracts  to  titles  of  lands  and  lots  in  Decatur 
county,  Iowa.  Sixteenth,  It  is  agreed  in  tbia 
case  that  the  court  shall  decide,  first,  as  to- 
whether  the  said  abstract  books  are  assessable 
or  taxable  property,  and,  if  so,  to  what  extent 
they  are  assessable  and  taxable."  The  district 
court  found  "that  the  abstract  books  in  ques- 
tion are  assessable  and  taxable  as  property,  and 
should  be  assessed  and  taxed  as  other  taxable- 
property;"  and  gave  judgment  for  the  defend- 
ant for  coats.    Tha  plaintiff  appealed. 

Met8r$,  Harvey  A  Parrish  for  appellant. 

Mr,  C.  W.  HomnaAf  for  appellee: 

Iowa  Code,  ^  1274,  proyides,  after  giving  a 
list  of  property  exempt,  "that  all  other  prop- 
erty, real  and  personal,  is  subject  to  taxatioik 
in  manner  directed." 

No  property  is  beyond  tbe  reach  of  tbe  tax- 
ing power  of  tbe  state,  unless  put  beyond  it, 
distinctively  and  without  qualification. 

1  Desty,  Taxn.  p.  52. 

The  abstract  books  are  articles  of  merchan- 
dise: they  have  been  bought  and  sold  upon 
the  market  many  different  times,  and  are  not  a. 
private  manuscript  under  the  law. 

See  liouvier,  liw  Diet.;  Perry  y.  Big  Rap- 
ids, 11  West.  Rep.  141,  67  Mich.  146;  Free- 
man, Executions,  p.  110. 

Grangerv  J,,  delivered  the  opinion  of  tbe^ 
couit: 

The  legal  question  involved  is  Important. 
Tbe  Ijooks  are  admitted  to  have  "an  actual 
market  value/*  and.  for  tbe  purpose  of  "learn- 
ing title  to  lauds  in  Decatur  county,*'  they  "can 
be  used  by  anv  one  of  ordinary  intelligence* 
and  ability."  It  is  al»o  admitted  "that  they 
contain  a  true,  full,  and  complete  record  of  thV 
title  of  each  tract  of  land  and  town  lot  in  De- 
catur county,  Iowa."  The  books  have  an  ad- 
mitted value  of  $6,000;  have  changed  handa- 


i^i. 


Leox  Loan  &  Abstbact  Co.  t.  Equauzatton  Boabd  of  Leon. 


801 


as  nrticleii  of  rommerce;  are  kept  in  an  office 
building  ns  ibe  basis  of  a  business  for  profit  by 
tbc  icceipt  of  fees  for  transcripts  of  tbeir  con- 
tents; and  tbeir  value  consists  cbiefly  in  tbeir 
being  correct  compilations  from  public  records, 
and  not  because  tbeir  contents  are  emanations 
irom  ibe  learning  or  senius  of  an  individual. 

Tbe  revenue  law  of  tbe  state  makes  certain 
exemptions  of  property  from  taxation,  but 
tbere  is  no  claim  tbat  they  embrace  books  of 
this  cbaracter.  By  section  801  of  the  Code  it 
is  provided  tbat  *'all  other  property,  real  and 
personal,  is  subject  to  taxation  in  the  manner 
directed."  These  books  are  personal  prop- 
erty. They  embody  tbe  qualities  of  such 
property  in  a  marked  degree.  Then,  why  are 
tbey  not  taxable?  This  brings  us  to  tbe  grounds 
urged  by  appellant  against  such  taxation.  It 
is  said:  '^These  Ix^ks  being  manuscripts, 
the  law  which  applies  to  manuscripts  would 
apply  to  these  abstract  books."  Again,  it  is 
said  tbat  they  "answer  tbe  definition  of '  manu- 
script,' being  books  written  with  the  hand." 
We  must  not  be  understood  as  committing  our- 
selves to  any  view  of  tbe  law  relative  to  the 
liability  of  authors'  manuscripts  being  taxable 
under  our  statutory  provisions.  For  tbe  pur- 
poses of  tbe  case  we  may  say  they  are  not. 

Appellant  cites,  and  relies  largely  for  sup- 

gort  in  its  position  upon,  the  holding  of  the 
upreme  Court  of  Michigan  in  the  case  of  Perry 
▼.  Biff  HaMs,  29  Am.  Rep.  544, 67  Mich.  146, 
11  West.  Rep.  141.  The  decision  is  by  a  di- 
vided  court,  and  we  regret  that  we  find  onr- 
selves  opposed  to  the  reasoning  and  conclu- 
sions of  the  majority  opinion.  Mr.  Jvstice 
Morse,  in  a  dissenting  opinion,  reflects  what, 
in  our  judgment,  is  the  true  spirit  of  the  law. 
Tbe  majority  opinion  takes,  to  some  extent, 
for  its  support,  the  holding  in  the  case  of  Dart 
▼.  Woodlu^se,  40  Mich.  899,  in  which  that 
court  held  that  "an  execution  levy  made  on  a 
set  of  manuscript  abstract  books  was  of  no 
validity,  because  the  right  of  the  proprietor 
of  such  a  manuscript  to  publish  it  or  to  keep  it 
back  from  publication  is  not  a  property  right, 
but  one  which  is  purely  incorporeal,  and  at- 
tended with  considerations  of  a  nature  entirelv 
different  from  any  involved  in  other  rights. 
Tbe  fact  that  the  Dart  Cate  has  such  con- 
trolling force  in  Ptrry  v.  Big  Rapids  leads  us 
to  believe  tbe  facts  of  the  two  cases  were  sub- 
elantially  alike,  as  to  the  character  of  the  ab- 
stract books,  although  the  reported  cases  might 
leave  some  doubt  in  tbat  respect. 

Tbe  Michigan  cases  attach  great  importance 
to  tbe  fact  tbat  the  proprietor  of  a  manuscript 
mav  control  or  determine  whether  or  not  it 
sball  be  published,  and  that,  without  publics- 
iloo ,  tbere  is  no  value  as  a  basis  for  an  assess- 
in  e /it  or  levy.  We  are  unable  to  understand 
Ibe  application  of  the  thought  to  the  case  at 
bar.  In  cases  of  manuscript,  designed  for  pub- 
lico'ion,  their  value,  in  a  general  property 
aease.  may  be  said  to  be  in  the  published  work 
or  f  be  right  of  publication,  for  it  is  then  only 
tbat  it  becomes  of  interest  to  others  than  thia 
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author.  It  is  when  the  manuscript  is,  by  the 
author,  put  in  condition  for  use.  that  it. takes 
to  itself  value  in  a  commercial  sense.  Before 
publication,  or  a  transfer  of  the  right  of  pul>- 
lication  by  the  author,  the  manuscript  is  but  a 
private  memorandum  or  writing,  without  sig- 
nificance, except  to  the  author,  like  other  pri- 
vate memoranda.  When  tbe  author  places  it 
upon  the  marts  of  the  world  for  use  or  profit, 
a  commercial  value  attaches,  and  it  becomes 
"property,"  in  the  general  sense.  Before  the 
publication,  or  the  granting  of  a  right  to  pub- 
lish, tbe  author's  work  is  incomplete.  In  the 
light  of  a  design  to  publish  a  work,  nothing 
has  been  produced. 

These  abstract  books  answer  the  original 
design,  are  complete,  and  placed  before  the 
public  for  use  and  profit.  They  were  not 
made  for  publication,  in  tbe  general  sense. 
Such  a  publication  would  defeat  the  very  pur- 
pose of  their  production.  Their  value  con- 
sists, chiefly,  in  their  contents  being  kept  from 
the  public.  Tbey  are  the  means,  in  a  sense  the 
instruments,  for  carrying  on  a  business;  as 
much  so  as  are  the  tools  or  machinery  by 
which  the  artisan  plies  his  calling. 

Mr.  Freeman,  in  his  work  on  Executions, 
(^110,  referring  to  the  Dart  Ckue,  after  giving 
the  facts  and  conclusions,  says:  '*The  reason- 
ing of  this  decision  does  not  seem  irresistible. 
In  a  set  of  abstract  books,  or  in  any  other 
manuscript,  we  see  nothing  intangible, — noth- 
ing which  makes  itdifllcult  to  subject  them  to 
execution."  The  rule. as  to  patents  and  copy- 
rights, as  claimed  by  appellant,  from  tbe  cases 
of  Stephens  v.  Cody,  65  U.  6. 14  How.  581, 14 
L.  ed.  528,  and  Stevens  v.  QUddina,  58  U.  6. 
17  How.  451,  15  L.  ed.  156,  whereby  they  are 
not  subject  to  seizure  on  execution  because  in- 
corporeal in  their  nature  and  without  exist- 
ence in  any  particular  place,  is  not  applicable 
here,  for  the  reason  that  these  books  are  tangi- 
ble, have  a  particular  location,  and  are  capa- 
ble of  seizure  and  delivery.  The^  are  more 
like  the  enjB^ved  plates  referred  to  in  the  cited 
cases.  It  would,  to  our  minds,  be  a  strange 
perversion  of  the  law  to  hold  that  these  books, 
that  are  transferable  from  hand  to  hand,  of  the 
value  of  $6,000,  and  usable  by  any  person  of 
ordinarv  intelligence  and  ability,  as  a  means 
of  profit,  should  be  exempt  ironr  taxation 
merely  because  their  contents  are  written,  and 
not  printed,  when,  in  either  case,  their  use 
would  be  the  same:  or  because  "they  are  only 
valuable  for  the  information  they  contain,  and 
that  information  is  conveyed  by  consultation 
or  extracts,"  which  thoughts  seem  to  have 
been  prominent  in  Perry  v.  Big  Rapids,  It 
may  be  said  that  the  value  of  books  in  general 
depends  on  the  information  they  contain,  and 
that  such  information  is  derived  from  consul- 
tation; but  for  such  abstract  reasons  they  are 
no  less  property,  subject  to  the  operation  of 
the  revenue  laws  of  the  state. 

The  judgmint  of  the  District  Court  u  qf^ 
flrmid* 


RuoDB  Iblasd  Supabmb  Coubt. 


Jah., 


RHODE  ISLAND   SUPREME  COURT. 


INDUSTRIAL  TRUST  CO. 

V, 

Haouel  QREEN  et  al. 


(. 


.B.L. 


.) 


1 .  The  arbitrary  and  illegal  deposition 
of  the  president  of  a  Tolontary  benev- 
olent association  cannot  be  relied  upon  by 
bim  several  months  afterwards  as  a  ground  for 
dlssolylngr  the  asj^ociatlon.  If  at  the  time  he  sub- 
mitted to  the  action  without  any  attempt  to  en- 
force his  rights  either  under  the  constitution  of 
the  association  or  in  the  courts  of  law. 

8.  A  vote  to  dissolve.a  voluntary  asso- 
ciation is  ineffectual  if  it  is  passed  at 
a  special  meeting  called  by  one  who  has 
been  deposed  from  the  presidency  and  whose 
continued  claim  to  the  office  is  neither  known  to 
nor  recognized  by  the  society,  and  the  notices  of 
the  meeting  do  not  specify  its  object, 

(January  80, 1888.) 

BILL  of  interpleader  to  determine  the  owner 
of  certain  money  deposited  with  the  plain- 
tiff company  by  the  officers  of  a  mutual  bene- 
iit  association.  Decree  recognieing  the  right  of 
the  association  as  against  the  claims  of  its  indt- 
tidual  members, 

Tbe  facts  are  stated  in  the  opinion. 

Messrs,  Nicholas  Van  Slyek  and  Cyras 
M.  Van  Slyck  for  complainant. 

Messrs,  Augustus  S.  Miller  and  Arthur 
L.  Brown  tor  respondents  Dias  and  tbe 
incorporated  Portugese  Beneficial  Association 
of  Rhode  Island. 

Mr,  George  J.  West  for  tbe  other  re- 
spondents includinfi:  the  Associacao  Portu- 
gueza  de  Beneficencla. 

StinesSf  J,,  delivered  the  opinion  of  the 
court: 

Id  January,  1889,  certain  Portuguese  resi- 
dents of  this  state  formed  a  yoluntary  mutual 
henefit  association,  adopted  a  constitution,  and 
carried  on  tbe  work  of  their  organization,  after 
the  ordinary  manner  of  such  societies,  in  the 
accumulation  of  a  fund  for  tbe  relief  of  tbe 
sick  and  the  payment  of  an  assessment  in  case 
of  death.  This  fund  was  deposited  in  the 
Industrial  Trust  Company,  in  the  name  of  the 
association,  by  the  memtiera  of  its  deposit  and 
finance  committees,  to  be  withdrawn  only 
upon  orders  signed  by  said  committee  and 
countersigned  by  the  president  of  the  society. 
The  respondent  Miinuel  Dias  was  president  of 
the  society  for  the  year  1890,  In  February, 
1890,  a  proposition  was  made  that  regalia  be 
obtained  for  the  officers  for  a  parade  at>out  to 
take  place  at  New  Bedford,  which  was  voted 
down,  whereupon  some  of  the  officers  provided 
regalia  at  their  own  expense,  in  which  they 
am>eared  at  the  parade.  This  action  of  the 
officers  W8L8  regarded  by  some  of  the  members  | 


NoTC— For  note  on  partnership  nature  of  assocl- 
aUons,  see  Brown  v.  Stoerkel  (Mioh.)  8  L.  B.  A. 
490. 

For  noU  on  conclusiveness  of  by-laws,  see 
Thomas  v.  Musical  Mut  Prot.  Union  (N.  Y.)  8Ii.  R. 
A.  176. 
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as  contrary  to  the  expressed  will  of  the  society 
in  the  vote  above  referred  to,  and  also  to  the 
constitution,  which  provided  that  no  officer  or 
member  should  appear  with  the  society  in  the 
street  eicept  in  the  uniform  adopted  by  the 
society.  At  Ihat  time  no  uniform  except  a 
cap  and  badge  had  been  adopted.  The  matter 
caused  ill  feeling  in  some  members  towards  the 
president,  who  was  held  to  be  responsible  for 
the  prciceeding,  and  at  the  next  meeting, 
when  tbe  minutes  of  tbe  previous  meeting 
were  read,  objection  was  made  that  there  was 
no  mention  tbere  of  tbe  regalia  worn  by  tbe 
officers  at  New  Bedford.  The  president  ruled 
that  the  subject  was  out  of  order  at  that  time, 
but  it  migbt  be  called  up  later.  This  ruling 
evoked  great  excitement  and  confusion,  some 
of  the  members  shouting,  '*Put  that  man  out 
of  the  chair."  A  motion  was  then  made  that 
the  president  be  expelled  from  the  chair  im- 
mediately, which  motion  tbe  president,  after 
protesting  that  the  constitution  provided  only 
for  the  trial  of  officers  upon  written  charges, 
put  to  vote,  and  it  was  carried.  He  then  de- 
clared the  result,  and  retired  from  the  chair; 
the  vice  president  takinj^  his  place.  The  dis- 
order immediately  subsided,  and  the  president 
remained,  took  part  in  the  rest  of  the  meeting 
without  further  objection,  and  also  participated 
in  several  following  meetings;  not,  however,  at 
any  time  claiming  his  right  to  the  chair. 
Pnor  to  this  time  application  had  been  made 
to  the  Legislature  for  a  charter  for  the  society, 
under  the  same  name,  which  was  grantee! 
March  6,  1890.  The  president  and  others 
were  named  as  corporators,  who,  on  March  10, 
1890,  organized  thereunder;  but  the  charter 
was  not  presented  to  the  original  society  for 
its  acceptance.  After  that  time  tbe  president 
and  his  friends  ceased  to  attend  the  meetings 
of  the  original  association,  and  finally  claimei 
that  the  association  had  become  dissolved,  by 
reason  of  the  illegal  conduct  above  referred  to, 
and  that  tbe  fund  here  in  question  should  bo 
distributed  pro  rata  among  its  members. 

The  contention  is  that  tbe  expulsion  of  tbe 
president  from  bis  office  was  illegal,  and  such 
a  breach  of  the  contract  of  organization  as  to 
constitute  sufficient  ground  for  a  dissolution  of 
the  society;  and  such  an  organization  is  to  be 
treated  in  law  as  a  copartnership,  which  will 
be  dissolved  by  the  unauthorized  and  willful 
exclusion  of  a  member  from  participation  in 
its  affairs  and  privileges.  It  is  clear  that  such 
organizations,  by  reason  of  the  mutual  con- 
tractual relations  of  the  members,  are  not  pub- 
lic charities,  but  private  associations,  in  some 
respects  resembling  partnerships.  Neverthe- 
less they  are  not  strictly  partnerships.  For- 
merly, when  such  associations  were  more  of  a 
novelty  than  now,  it  seems  to  have  been 
thought  that  every  organized  body  must  either 
be  a  corporation  or  a  partnership.      So  in 

For  note  on  suspension  of  members,  see  Gonnelljr 
V.  Masonic  Mut.  Ben.  Asso.  (Oonn.)  9  L.  B.  A.  428w 

For  note  on  effect  of  decisions  by  trltninal  of 
association,  see  Ganfleld  v.  Knights  of  Maccabees 
(Mlcb.)  18  L.  R.  A.  026.  See  also  note  to  McCabe  t« 
Goodfellow(N.  T.)  post,  204. 
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Thimaa  t.  S&maker,  1  Pan.  Eo.  Cm.  96,  and 
in  Oormany.  Buaeil,  14  Cal.  581,  it  was  held 
that  yoluntary  associations  for  mutual  relief 
are  partnerships;  but  more  recently  the  con- 
traiT  doctrine  has  been  held .    Lafond  v,  Deema, 
81  N.  Y.  607;  Burke  v.  Roper,  79  Ala.  188; 
AA  V.  Guie^  97  Pa.  498;  Otto  v.  Journeymen 
Taiiora  P.  df  B.   Union,  75  Cal.  h08.  7  Am. 
St  Rep.  noU,  158,  160;  Lindley,  Parln.  §  60. 
This  subject  is  fully  considered  in  a  note  to 
EUnnghouaen  v.  Worth  Club,  4  Abb.  N.  C.  800, 
where  the  destinction  between  internal  and  ex- 
ternal controversies  is  pointed  out,  and  cases 
cited  showing  when  members   may   be   re- 
^rded    as    partners    inter    ae,    and    as    to 
tbird  parties.    It   is  needless  to  pass  upon 
this  question  of  the  status  of  the  parties  in  this 
case,  since,  assuming  the  standpoint  of  the  re- 
tting memt)ers,— that  it  is  to  be  treated  as  a 
partnership, — wc  do  not   think   a  sufficient 
cause  is  shown  to  warrant  a  judgment  of  disso- 
lution of  the  society.     The  president  was  not 
excluded  from  his  membership  in  the  society, 
but  only  from  his  occupation  of  the  chair. 
The  vote  expelling  him  from  his  office  was 
clearly  irregular,  and  contrary  to  the  by-laws 
of  the  society.    To  this  extent  the  action  was 
illegal  and  subversive  of  the  mutual  agree- 
ment.   A   majority   is   not   omnipotent.    A 
minority  has  certam  equal  rights  which  can- 
not be  ignored.    These  rights  are  determined 
by  the  nature  and  rules  of  the  association,  and 
tbey  may  be  so  yiolated  by  those  in  power  as 
to  sunder  the  bonds  of  the  association  itself. 
It  is  a  well-settled  rule,  however,  both  as  to 
partnership  and  societies,  that  courts  should 
not  interfere  in  the  dissensions  of  members  for 
occasional  breaches  of  agreements,  which  are 
oot  so  grievous  as  to  make  it  impracticable  for 
tbe  relations  to  continue  and  the  purposes  of 
the  association  to  be  carried  out.     Gorman  v. 
Ruaaell,  14  CaL  581 ;  Ftaehsr  y.  Baab,  58  How. 
Pr.  221.    Improper  action,  due  to  excitement, 
bad  temper,  and  ignorance,  will  sometimes  oc- 
cur, but,  as  stated  in  Lafond  y.  Deema,  aupra, 
attempt  should  first  be  made  for  redress  in  the 
sssociation  itself.     "For"  to  quote  the  lan- 
guage of  Gorman  y.  BuaaeU,  aupra,  "  it  does 
not  follow,  if  the  majority  of  this  association 
have  mistaken  their  powers  or  duties,  and 
acted  under  such  mistake,  if  they  are  willing 
to  correct  the  error,  that  a  court  of  equity  will 
necessarily  errant  the  relief  sought"  by  disso- 
lution.   In  the  present  case  the  president  did 
not  seek  a  redress  for  the  wronff  done  to  him. 
Be  neither  sought  to  take  the  chair  at  a  subse-  j 
<)uent  meeting,  nor  to  have  the  vote  rescinded, 
nor  for  a  trial  under  the  constitution,  nor  to 
enforce  his  right  to  his  office  at  law.    Upon 
the  expression  of  the  will  of  the  society  he 
left  the  chair,  and  apparently  acquiesced  in  the 
proceedings.    He  not  only  did  not  assert  his 
own  right  to  the  office  of  president,  but  recog- 
nized and  submitted  to  the  authority  of  the 
vice  president,  who  was  acting  in  his  place. 
At  a  subsequent  meeting  a  vice  president  was 
elected  to  fill  the  yacancy  so  caused,  without 
protest  on  the  part  of  Dias.    It  is  now  claimed 
that  on  account  of  the  numbers  and  the  bitter- 
ness of  feeling  of  those  opposed  to  him,  the  re- 
sult of  a  conspiracy  to  oust  him,  he  could  not 
mske  further  protest  without  causing  disorder 
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and  personal  violence,  but  the  testimony  fails 
to  establish  this.  We  find  no  sufficient  evi- 
dence of  a  conspiracy  to  oust  him.  There  was 
disorder  in  the  meeting  for  a  short  time,  but 
after  that,  and  at  subsequent  meetings,  the 
proceedings  of  the  society  were  quiet  and  or- 
derly. In  view  of  his  acquiescence  at  the 
time,  we  do  not  think  the  action  taken,  irreg- 
ular and  illegal  as  it  was,  can  now  be  made 
the  ground  for  a  dissolution.  To  apply  the 
rule  contended  for  on  his  part,  suppose  a  co- 
partner had  been  excluded,  not  from  his  share 
m  copartnership  effects,  nor  from  participation 
in  its  affairs,  but  from  some  function  which 
had  been  assigned  to  him  by  agreement,  in  a 
manner  contraiy  to  the  agreement,  and  be  bad 
acquiesced  in  his  deposition,  giying  his  co- 
partners then  to'understand  that  he  treated  it 
as  they  did,  a  proper  procedure,  up  to  a  time 
when  he  found  it  convenient  to  withdraw, 
surely  he  could  not  then  claim  the  illegal  dis- 
placement, of  itself,  to  be  a  sufficient  ground 
for  dissolution.  Many  things  may  be  done 
improperly  by  an  association,  but,  if  its  mem- 
bers acquiesce  in  them,  and  go  on  as  though 
they  were  right,  they  will  be  bound  by  them. 
Although  this  society  had  no  right  to  displace 
the  president  in  the  way  which  was  taken, 
and  although  he  protested  that  it  was  not  in 
accordance  with  the  by-laws,  yet  his  putting 
the  yote,  and  then  submitting  to  the  will  of 
the  majority,  must  be  taken  as  a  voluntary 
abandonment  or  resignation  of  his  office,  pre- 
sumably for  the  sake  of  promoting  peace  and 
harmony,  which  he  regarded  as  of  more  im- 
portance than  his  personal  ri^ht.  But,  what- 
ever the  motive,  the  acquiescence  was  so 
complete  as  to  amount  to  a  waiver  of  the 
illegality  of  the  proceeding.  On  this  point 
see  Peyre  v.  Mutual  Belief  Soo.,  of  F,  Z,  (Cal.) 
27  Pac.  Hep.  19.  The  subsequent  meetings 
show  that  the  wrong  done  was  not  of  such  a 
character  as  to  prevent  the  society  from  going 
on,  with  all  its  members,  to  carry  out  the  ol^ 
jects  for  which  it  was  instituted,  and  so  not 
a  ground  for  its  dissolution  now. 

The  respondents,  represented  by  Mr.  Dias, 
also  claim  that  in  October,  1890,  the  society 
yoted  to  dissolye,  and  to  diyide  the  fund 
among  the  members.  It  appears  that  twenty 
meml)ers,  pursuant  to  a  provision  of  the  con- 
stitution, united  in  a  request  to  Dias,  as  pres- 
ident, to  call  a  special  meeting  of  the  society 
for  business  of  great  importance.  Dias  gave 
notice  of  this  meeting  by  the  publication  of  a 
notice  to  all  members,  at  which  meeting  a 
yote  for  the  dissolution  of  the  society  and  the 
distribution  of  the  fund  was  passed.  To  tbe 
validity  of  this  yote  there  are  no  objections. 
The  notice  did  not  specify  the  purpose  of  the 
meeting.  Atlantio  De  Laine  Co,  y.  Maaon,  6 
H.  L  4o3,  471.  The  notice  was  not  signed  by 
the  person  who  was  recognized  by  the  society 
as  president  at  the  time,  or  who,  so  far  as  the 
society  had  reason  to  know,  still  claimed  to  be 
the  president  of  the  society.  In  our  opinion, 
the  yote  relied  on  was  Ineffectual  to  dissolve 
the  society.  The  retiring  members,  here  as 
claimants  of  a  portion  of  tne  fund,  have  failed 
to  show  that  the  association  has  been  dissolved, 
or  sufficient  ground  upon  which  its  dissolution 
should  be  oecreed,  and  the  yoluntary  asso- 
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dation  l>elDg  still  in  existence  for  the  objects 
fnr  which  it  was  iDstituted,  it  follows  that 
the  fund  must  go  to  the  Toluntaiy  association 


as  now  conBtituted,  to  be  held  foi  the  use* 
and  purposes  thereof. 


NEW  YORK   COURT  OP   APPEALa 


James  E.  McCABE,  J2Mpl., 

John  T.  GOODFELLOW,  Treasurer  of  the 
Law  and  Order  League  of  Kirkland,  Appt. 

!•  An  aetton  cannot  be  maintained  by  m 
lawyer  agalnet  the  treasurer  of  a  law 
and  order  lea§fne»  under  a  statute  author^ 
tziDff  a  suit  against  the  treasurers  of  Toluntary 
associations  when  actions  might  be  maintained 
against  all  the  associates  by  reason  of  their  joint 
liability,  to  recover  for  services  rendered  under 
contract  with  its  officers  in  enforcing  the  laws 
which  the  society  was  organized  to  enforce,  if 
there  is  nothing  in  the  organization  or  methods 
of  the  league  to  show  an  intention  on  the  part  of 
the  members  to  become  personally  liable  for 
debts  of  that  character  and  no  express  authority 
to  the  officers  to  bind  the  members  for  such  serv- 
ices appears. 

2*  Knowledf^  and  approval  by  the 
members  of  a  law  sund  ca*der  lea^ne  of 
the  retainer  by  its  officers  of  a  lawyer 

to  prosecute  violations  of  the  law,  will  not  render 
them  personally  liable  for  the  services  If  they  had 
CO  reason  to  suppose  the  employment  was  on 
their  credit  but  expected  the  expenses  to  be  met 
by  Individual  contributions  placed  at  the  dis- 
posal of  their  officers  for  that  purpose. 

(April  lU  ISflftl 

APPEAL  by  defendant  from  a  Judgment  of 
the  Gkneral  Term  of  the  Supreme  Court, 
Fourth  Department,  affirming  a  Judgment  en- 
tered in  the  office  of  the  clerk  of  Oneida  Coun- 
ty upon  the  report  of  a  referee  in  favor  of 


plaintiff  in  an  action  brought  to  recover  the 
value  of  professional  services.    Beeeraed, 

The  facts  are  stated  in  the  opinion. 

Mr,  C*  D.  Adams*  for  appellant: 

The  constitution  of  the  league  has  do  pro- 
vision for  any  liability  of  the  membership 
whatever,  or  authority  for  any  agent,  officer, 
committee,  or  indiviaoal  to  create  any.  The 
constitution  is  the  law  of  the  members,  and  all 
of  them  can  rely  on  it  and  are  bound  by  it. 

Boone,  Ck)rp.  §  880. 

In  associations  and  clubs,  agency  is  the  foun- 
dation of  all  authority  to  make  debts. 

Eblnnghouaen  v.  Worth  Clttb,  4  Abb.  N.  C. 
808,  noU  3,  citing  Todd  t.  Emly,  7  Mees.  &  W. 
427,  8  Mees.  &  W.  505. 

And  where  the  funds  are  from  voluntary 
contributions  or  subscriptions,  a  committee 
cannot  deal  on  credit,  or  contract  a  debt 
against  the  membership. 

Boone,  Corp.  §§  826,  829. 

The  committee,  or  such  of  them'as  are  act- 
ually employed,  are  liable,  and  not  the  mem- 
bers of  the  company  "Jointly  and  severally,** 
or  in  any  manner. 

Biter  v.  DanieU,  66  Barb.  426. 

Plaintiff  was  member  of  the  league. 

He  cannot  maintain  this  action  at  law  for 
his  services  against  his  associates — the  mem- 
bership. 

MeMalum  v.  Rauhr,  47  N.  Y.  67,  citing 
Avstin  V.  Searing,  16  N.  T.  112;  Boone, 
Corp.  §  833. 

It  is  not  a  joint-stock  compnny  within  the 
statutes  on  that  subject,  nor  within  the  de- 
scription of  the  court  in  construing  and  apply* 
ing  such  statutes. 

See  Westcoit  v.  Fargo,  61  N.  Y.  642,  19  Am. 


Vote.— Voluntary  auodaiUmB^  power  and  oiU^ior- 1 

ity. 

The  committee  of  a  society  has  no  authority  ex* 
oept  that  given  to  It  by  the  by-laws  of  the  society, 
which  define  Its  power  and  authority.  Chllds  v. 
Christian:  Society,  4  New  Eng.  Rep.  807, 144  Mass. 
478. 

The  prohibition  against  expending  money  other 
than  such  aa  the  society  shall  place  at  Its  disposal 
Is  a  prohibition  against  Incurring  debts  without 
action  of  the  society  and  this  Includes  the  employ- 
ment of  oounseL    Ibid. 

Bven  In  corporation  law  where  a  law  firm  pave 
professional  advice  in  regard  to  the  organization 
of  a  corporation,  it  was  held  that  the  services  were 
gratuitous.   Humphreys  v.  Jacoby,  41  Minn.  228^ 

And  persons  dealing  with  officers  of  a  corpora- 
tion are  chargeable  with  notice  of  the  authority, 
actual  or  apparent,  of  such  officers.  Wilson  v. 
Kings  CO.  Elev.  B.  Co.  114  N.  Y.  487:  Bohm  v. 
Locwers  O.  Brewery  Co.  80  N.  Y.  8.  B.  4S4. 

So  a  stockholder  of  a  joint-stock  association  is 
not  prima  fade  liable  to  pay  an  employ^  of  the 
company  a  promised  sum  per  week  from  the  com- 
pany's fund.   BoUnson  v.  Henstreet,  21  Fla.  842. 

And  an  agreement  to  pay  a  director,  for  past 
■orvlces  rendered  a  corporation  is  deemed  without 
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consideration.    Bennett  v.  8t  Louis  Gar  Boof.  C6. 
1  West.  Bep.  738, 19  Mo.  App.  849. 

Nor  does  the  case  fall  within  N.  Y.  Laws  184B, 
cbap.  40,  e  10,  which  applies  only  to  outalde  credi- 
tors.   McDowall  V.  Sheehan,  41  N.  Y.  S.  B.  41& 

A  benevolent  and  social  organisation  having  alao- 
In  view  the  protection,  benefit,  and  welfare  of  its 
members  In  their  various  employments,  is  in  no 
sense  a  partnership.  Brown  v.  Stoerkel,  8  L.  B.  A« 
480,  74  Mich.  269. 

Where  an  association  is  incapable  of  suing  or  be-> 
Ing  sued  it  possesses  none  of  the  attributes  or  ele- 
ments of  a  legal  entity.  Heath  v.  GosIln«  80  Mow 
8ia 

Voluntary  aMaodatUmB, 

At  ooip^on  law  voluntary  assooiatlODS  were  re» 
garded  as  partnerships  in  the  transaction  of  huaH^ 
ness.  Willianu  v.  Bank  of  Michigan,  7  Wend.  642; 
Ferris  v.  Thaw,  6  Mo.  App.  919;  Ash  v.  Guie,  97  Pa» 
410. 

But  this  has  been  changed  by  statute.  Flagg  ▼. 
Swift,  25  Hun,  824;  Wltherbead  v.  Allen,  4  Abb» 
App.  Dea  828. 

When  the  articles  of  association  do  not  regulate^ 
the  remedies  of  members  as  between  themselves^ 
the  general  law  of  partnenhlp  applies.   BuUsrd  ▼• 
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Bep.  800,  and  the  other  cases  cited  Id  such 
opiDion.  And  see  also  Van  Aerman  v. 
&ei8tein,  8  Cent.  Rep.  685.  103  N.  Y.  865; 
WaUrburyy.  MerchanU  U,  bxp,  Co.  50  Barb. 
158;  PwpU  V.  Wemple,  6  L.  R.  A.  804,  117  N. 
Y.  186. 

Tbe  original  retainer  of  Williams  &  McOabe 
'  was  by  the  persons  who  signed  the  complaints 
aod  amdavits. 

JMitt  v.  GiUb,  22  Htm,  274. 

Mr,  B.  M«  Idndslej-v  for  respondent: 

This  law  and  order  lea^e  is  an  unincorpo- 
rated association,  consisting  of  seven  or  more 
persons  against  whose  treasurer  an  action  may 
be  maintained  under  the  prorisicns  of  CaL 
Code  Civ.  Proc.  §  1919. 

National  Bank  ofS^iuyUrvUU  v.  Van  Der- 
wrker,  74  N.  Y.  239;  Ebbinghouten  v.  Worth 
Club,  4  Abb.  N.  C.  800;  Flagg  v.  Stoift,  25 
Hun,  628. 

Cal.  Code  Civ.  Proc.  g  1910,  is  very  exten- 
fi?e  in  its  application. 

Waii  V.  Monihan,  35  N.  Y.  8.  R.  495. 

The  action  of  the  special  or  central  and  ex- 
ecutive committees  bound  the  association. 

Tbe  president  alone  had  power  to  employ 
an  attorney,  and  make  tbe  association  liable 
therefor. 

Potter  ▼.  New  York  Infant  Asylum,  44  Hun, 
867. 

But  upon  the  evidence,  the  league  itself  em- 
ployed the  plaintiff  and  afterwards  ratified  his 
employment. 

6ee  BoffardusT,  Lmngfton,  7  Abb.  Pr.  428. 

The  fact  that  plaintifT  was  a  member  of  the 
association  does  not  prevent  his  maintaining 
ibis  action. 

Wutrott  ▼.  Fargo,  61  N.  Y.  542,  19  Am. 
Rep.  800;  Saltwnan  v.  ISffivltt,  14  Hun,  256; 
Sanders  v.  Euling,  8  N.  Y.  Civ.  Proc.  166 ; 
i^rebe  v.  Albert,  1  City  a.  876:  Winter  v. 
Bamm,  6  N.  Y.  Civ.  Proc.  196;  Gould  v. 
Board  of  Edveaiion  of  Union  F.  School  Dist. 
No.  9,  34  Hun,  16. 

If  i)laintiflf  were  a  member  of  the  central 
committee,  he  was  entitled  to  recover  for  his 
services  as  attorney  and  counsel. 

Jackson  v.  New  York  Cent,  R,  Co,  2  Thomp. 


&  C.  658,  affirmed,  68  N.  Y.  628;  Gould  v. 
Board  of  ESducation  of  Union  F.  Sc?iofd  Ditt. 
No,  P.  supra, 

Tbe  employment  of  plaintiff  was  in  further- 
ance of  the  object  of  tbe  organ izption  and  was 
necessary  in  carrying  out  tbe  letter  and  spirit 
of  tbe  league.  Therefore  the  association  was 
bound. 

Maynardf  /.,  delivered  the  opinion  of  the 
court: 

This  action  must  be  upheld,  if  at  all,  under 
section  1919  of  the  Code  of  Civil  Procedure, 
which  provides  that  an  action  may  be  main- 
tained against  tbe  president  or  treasurer  of  an 
unincorporated  association  consisting  of  seven 
or  more  persons,  upon  any  cause  of  action  for 
which  the  plaintiff  might  maintain  such  an 
action  against  all  the  associates  by  reason  of 
their  liability  therefor,  cither  Jointly  or  sever- 
ally. Under  the  subsequent  sections  of  the 
Code  (sections  1921,  1922)  the  Judgment  recov- 
ered does  not  bind  the  property  of  tbe  officer, 
and  the  execution  issued  must  require  tbe 
sheriff  to  satisfy  it  out  of  any  personal  prop- 
erty belon^ng  to  the  association,  or  owned 
Jointly  or  in  common  by  all  tbe  members  there- 
of, but  must  omit  any  direction  respecting  real 
property.  Where  such  an  action  has  been 
Drought,  another  action  for  tbe  same  cause 
shall  not  be  brought  against  tbe  members  of 
tbe  association  until  the  return  unsatisfied, 
wholly  or  in  part,  of  an  execution  upon  a 
Judgment  against  the  officer.  The  plaintiff, 
however,  is  not  bound  to  sue  tbe  officer;  for 
section  1928  provides  that  he  may  in  the  first 
instance  bring  his  action  against  all  the  mem- 
bers of  the  association.  It  will  thus  be  seen 
that  the  right  to  maintain  the  action  against 
•tbe  officer  is  conferred  upon  the  plaintiff  for 
his  convenience,  and  in  order  that  be  may 
more  speedily  reach  the  personal  propeity  of 
the  association  for  the  satisfac  ion  of  any 
Judgnaent  which  he  may  recover.  But  the 
plaintiff  cannot  in  any  case  maintain  such  an 
action  against  the  officer  unless  tbe  debt  which 
he  seeks  to  recover  is  one  upon  which  he  could 
maintain  an  action  against  all  tbe  associates 


Kinney,  10  Cal.  60;  Smith  v.  Virgin,  83  Me.  148; 
Wells  V.  Gates,  18  Barb.  664. 

A  part  of  the  members  oannot  bind  tbe  others 
without  their  consent  before  the  act  which  is  to 
bind  them  Is  done  unless  with  full  knowledge  of 
the  facta  they  ratify  and  adopt  it.  Slzer  v.  DanleJa, 
6B  Barb.  482. 

Where  tiie  constitutloD  and  laws  of  the  associa- 
tion are  agreed  on  by  the  members  it  establlsbes 
tiie  law  among  themselves.  Leech  v.  Harris,  8 
Brewat.  S71. 

Tbe  articles  entered  Into  and  subscribed  by  the 
members  are  regarded  as  tbe  fundamental  lavr  or 
constltotlon  of  the  society  which  can  only  be 
efaanged  by  the  unanimous  voice  of  the  members. 
Hartford  ft  N.  H.  B.  Co.  v.  CrosweU,  5  Hill,  880,  40 
Am.  DecL  864;  Blatchf  ord  v.  Boss,  6  Abb.  Pr.  N. 
a  437,  64  Barb.  40, 37  How.  Pr.  118. 

A  partnership  doea  not  necessarily  result  from 
the  Joint  ownerstilp  of  property;  there  must  be  an 
agreement,  express  or  implied,  to  participate  in 
the  profltB  or  loosn  of  the  enterprise.  Gentral  City 
8av.  Bank  ▼.  Walker,  60  N.  Y.  4S8. 

Bo  nwerfsfwffl  are  not  partners  but  tenants  In 
eommon.   Irvine  v.  Forbes,  U  Barb.  680,  but  this 
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is  denied  in  TowDseod  v.  Goewey,  10  Wend.  428, 39 
Am.  Dec.  518^ 

Id  a  private  joint-stock  company  tbe  majority 
oannot  change  the  constitution  of  the  society  as 
established  by  Its  members  without  the  conAent  of 
eveiy  one.  Hartford  &  N.  H.  R.  Co.  v.  CroswclU  6 
Hill,  880,  40  Am.  Dec.  354.  See  Paciflo  K.  Co.  v. 
Hughes,  22  Mo.  291,  44  Am.  Deo.  263:  Middlesex 
Tump.  Corp.  v.  Socke,  8  Ma8f«.  2GS;  Middlesex 
Tump.  Corp.  y.  Bwan,  10  Mass.  384,  0  Am.  Dec.  139; 
Indiana  ft  B.  Tump.  K.  Co.  v.  PblUips.  SO  Penr.  ft 
W.  184:  Black  v.  Delaware  ft  K.  Canal  Co.  23  N.  J. 
Bq.404. 

in  matters  of  mere  private  confldenoe  or  per- 
sonal trust  or  booeflt  the  majority  can  nut  con  elude 
the  minority:  but  where  the  power  Is  of  a  public  or 
general  nature  tbe  voice  of  the  majority  will  con- 
trol on  grounds  of  public  convenieuce  and  this  is 
also  part  of  the  law  of  corporations.  ^  tty-Gen.  v. 
Davy,  2  Atk.  Zit\  King  v.  Beestoo,  3  T.  K.  582; 
Withnell  v.  Oartham,  6T.  R.388;  Grindley  v.  Dark- 
er, 1  Bos.  ft  P.  229;  Green  v.  Miller,  0  Johns.  88; 
Chamberlain  of  London^s  Case,  6  Coke.  63a. 

Associations,  .whether  partnership  or  not.  Sea 
note  to  Brown  v.  Stoerkel  (Mich.)  8  L.  R.  A.  430. 
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by  reason  of  their  liabilitj  therefor,  either 
jointly  or  severally.  This,  therefore,  is  the 
test  to  be  applied  in  the  present  case.  The 
plaintiff  must  allege  and  prove,  and  the  court 
must  find,  that  all  the  members  of  the  associa- 
tion were  liable,  either  Jointly  or  severally,  to 
pay  the  plaintiff  the  amount  of  his  claim,  or 
the  judnnent  in  this  action  cannot  stand. 

The  defendant  was  the  treasurer  of  a  law 
and  order  association  OTgAnized  in  and  for  the 
town  of  Eirkland,  Oneida  county,  in  Decem- 
ber, 1886.  It  eventually  consisted  of  270 
members,  of  whom  the  plaintiff  was  one.  It 
was  formed  pursuant  to  a  resolution  adopted 
at  a  public  meeting  of  citizens,  which  declared 
that  they  voluntarily  associated  themselves 
together  for  the  purpose  of  forming  such  a 
leasuc,  the  object  of  which  should  be  to  give 
their  personal  and  united  influence,  and,  if 
need  be,  their  material  aid,  to  assist  the  town 
and  village  officers  in  enforcing  the  excise  and 
corporate  laws.  A  constitution  was  at  the 
same  time  adopted,  to  which  each  member 
suhscribed  hin  name,  which  stated  that  the 
object  of  the  league  should  be  to  unite,  as  far 
as  possible,  all  the  orderly  and  law-abiding 
citizens  of  the  town  in  giving  moral  support 
and  aid  in  all  proper  ways  to  the  village  ond 
town  officers  while  in  the  discharge  of  their 
official  duties,  and  to  see  that  they  were  faith- 
ful in  enforcing  all  village  and  town  laws,  and 
especially  those  intended  to  regulate  the  traffic 
in  intoxicating  drinks,  and  that  the  members 
of  the  league  should  consist— i^'r«f,  of  all  the 
members  of  the  special  or  central  committee, 
composed  of  three  persons  appointed  by  each 
church  and  temperance  society  in  the  town, 
and  three  members  appointed  by  the  league 
itself;  and,  iecond,  of  all  other  persons  willing 
to  pledge  themselves  individually,  by  signinff 
the  constitution,  that  they  will  give  personal 
or  material  aid  when  needed  to  make  effective 
the  object  of  the  league.  A  president,  two 
vice-presidents,  and  a  secret arv  were  provided 
for,  whose  duties  were  defined  to  be  the  same 
as  of  those  chosen  in  similar  associations:  and 
they  were  to  constitute  the  executive  commit- 
tee of  the  special  or  central  committee,  and 
also  of  the  league.  Regular  meetings  of  the 
executive  and  special  committees  were  to  be 
held  on  the  third  Tuesday  evening  of  each 
month,  for  the  purpose  of  hearing  reports  and 
adopting  such  measures  as  their  united  coun- 
sel and  wisdom  mighi  decide  upon  as  neces- 
sary to  carry  out  the  letter  and  spirit  of  the 
league.  The  method  of  raising  funds  for  the 
prosecution  of  their  work  seems  to  have  been 
in  part  by  collections  at  meetings,  but  mainly 
by  subscriptions  to  what  was  known  as  the 
"guaranty  fund,"  by  which  each  subscriber 
piedeed  himself  to  pay  a  specific  sum  in  such 
installments  as  mi^hl  be  needed  to  carry  out 
the  work  of  the  enforcement  of  the  excise 
laws.  The  plaintiff  was  one  of  the  subscrib- 
ers to  this  fund,  which  amounted  to  over  $1,- 
200.  Whether  all  of  the  subscribers  were 
members  of  the  leasrue  does  not  appear.  The 
plaintiff,  who  is  an  attorney,  sues  ror  services 
rendered,  as  he  alleges,  in  the  prosecution  of 
actions  for  penalties,  and  in  other  legal  pro- 
ceedings brought  and  instituted  by  tue  asso- 
ciation, and  under  an  employment  by  them. 
The  leferee  has  found  that  the  league,  through 
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its  officers,  duly  authorized  accents,  and  com- 
mittees, retained  him  to  perform  these  serv- 
ices and  to  bring  these  actions,  and  that  his 
services  were  of  the  value  of  $1,850,  including 
necessary  disbursements;  that  be  has  received 
on  account  thereof  $175,  leaving  $1,680  due 
and  payable,  for  which  judgment  is  ordered. 

So  far  as  this  is  to  be  considered  as  a  finding  ' 
that  the  individual  members  of  the  league  be- 
came bound  under  any  agreement,  express  or 
implied,  to  pay  plaintiff  for  his  services,  we 
think  it  is  a  findusg  not  supported  by  the  evi- 
dence. We  fail  to  discover  anything  in  the 
organization  of  this  association,  or  in  its  con- 
stitution or  professed  objects,  or  in  the  meth- 
ods which  it  adopted  for  the  conduct  of  ita 
affairs,  which  indicates  an  intention  on  the 
part  of  these  members  to  become  personally 
bound  for  any  debts  contracted  by  its  officers 
and  committees,  beyond  what  mi^ht  be  neces- 
sary for  the  maintenance  of  its  existence.  The 
scheme  of  its  operations  seems  to  have  con- 
templated the  raising  of  money  by  oollectiona 
and  voluntary  subscriptions,  to  oe  placed  at 
the  disposal  of  its  committees,  for  the  purpose 
of  defraying  any  proper  expenses  which  they 
might  incur;  and  no  authority  was  given  to 
any  officer,  agent,  or  committee  of  the  associa- 
tion, to  pledge,  without  limit,  the  i)ersonal 
credit  of  its  members.  The  transitory  char- 
acter of  the  organization  also  renders  it  im- 
probable that  the  people  who  Joined  it  ever 
intended  to  authorize  the  transaction  of  busi- 
ness upon  their  individual  credit.  It  was  one 
of  those  spasmodic  moral  movements  which 
have  their  origin  because  of  the  laxity  of  the 
administration  of  the  police  regulations  of  the 
community,  and  which  inevitably  aubaide 
when  the  exigency  for  their  creation  has  ceased^ 
or  when  the  zeal  of  their  members  baa  spent 
its  force.  The  plaintiff  belonged  to  the  order, 
suliscribed  to  its  funds,  and  must  be  charged 
with  full  knowledge  of  its  scope  and  powers. 
It  was  not  in  any  sense  a  i)artner8hip.  In  Lind- 
ley  on  Partnership,  2d  Am.  ed.,  p.  00,  it  fa 
said:  '*Il  is  a  mere  misuse  of  words  to  call 
such  associations  partnerships;  and,  if  liabili- 
ties are  to  be  fastened  on  any  of  their  mem- 
bers, it  must  be  by  reason  of  the  acts  of  those 
members  themselves,  or  by  reason  of  the  acta 
of  their  agents,  and  the  agency  must  be  made 
out  by  the  person  who  rdies  on  it,  for  none  is 
implied  by  the  mere  fact  of  ossociation."  In 
this  respect  there  is  a  plain  distinction  between 
associations  formed  for  the  purpose  of  pecuni- 
ary profit  and  those  formed  for  other  objecta. 
In  National  Bank  of  SchuyleniUe  v.  Van  Der- 
ioerker,  74  N.  Y.  2^,  the  association  belonged 
to  the  former  class,  and  was  engaged  in  a  com- 
mercial enterprise;  and  it  was  shown  that  the 
officer  contracting  the  debt  had  authority  ta 
bind  its  members.  Such  associations  have  in 
fact  all  the  powers  and  incidents  of  a  partner- 
ship, and  their  transactions  are  governed  by 
the  law  relating  to  such  adventures;  but  asso- 
ciations formed  for  moral,  benevolent,  social, 
or  political  purposes  rest  upon  a  different  basis. 
The  indiviaual  liability  of  the  members  for 
contracts  made  by  the  association,  or  its  offi- 
cers or  committees,  depends  upon  the  applica- 
tion of  the  principles  of  the  law  of  agency; 
and  authority  to  create  such  liability  will  not 
be  presumed  or  implied  from  the  existence  of 
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ft  general  power  to  nttond  to  or  tronsact  the 
bosiness  or  promote  the  objects  for  which  the 
assortatioD  was  formed,  except  where  the  debt 
coDtrscted  is  necessary  for  its  preservation. 
In  Fkmyng  t.  hector ,  2  Mees.  &  W.  172,  the 
committee  had  authority  to  ''manage  the  af- 
fairs of  the  clah,"  and  it  was  held  that  the 
members  were  not  individually  liable  for  debts 
incurred  by  a  committee  for  work  done  or 
goods  famished,  as  the  committee  had  no  au- 
thority to  pled  ire  the  personal  credit  of  the 
members.  In  Todd  v.  Emly,  7  Mees.  &  W. 
427,  a  fund  was  subscribed  to  be  administered 
by  a  committee,  and  it  was  held  that  the  au- 
thority of  the  committee  was  confined  to  the 
administration  of  the  fund,  and  that  they  were 
not  empowered  to  deal  upon  credit,  except  for 
iuch  articles  as  it  might  be  immediately  neces- 
aary  for  them  to  have  purchased  on  credit. 
So  it  baa  been  held  that  the  general  regulation 
of  a  club,  vesting  the  conduct  of  all  its  con- 
cerns in  a  committee,  does  not  authorize  the 
committee  to  raise  money  by  debentures,  or 
otherwise  to  pledge  the  credit  of  its  members. 
Be  8t,  James  Clvb,  2  De  O.  M.  &  Q.  9S9. 
Other  English  cases  to  the  same  effect  are 
Caldieott  v.  OrijfUhM,  8  Exch.  896;  Wood  v. 
Finch,  2  Foat.  &  F.  447;  Bail^  v.  Maeaulay, 
19  L.  J,  Q.  6.  78.  These  decisions  have  been 
followed  by  the  American  cases:  J.«Av.  Quie, 
97  Pa.  408;  Ferru  v.  Thaw,  6  Mo.  App.  279; 
Richmond  v.  Judy,  6  Mo.  App.  485;  Dewm  v. 
Gray,  22  Ohio  St.  169. 


Granting  that  the  members  of  the  leagae 
had  knowledjie  of  the  plaintiff's  employment 
by  their  president  or  by  the. general  executive 
committee,  and  of  the  rendition  of  these  serv- 
ices, and  ratified  and  approved  of  his  retainer, 
it  does  not  follow  that  they  became  personally 
obligated  to  pay  them.  l*he  record,  we  think 
very  clearly  shows  that  they  had  no  reason  to 
suppose  that  the  committee  so  employed  the 
plaintiff  upon  their  individual  credit.  On  the 
contrary,  it  fairly  appears  that  they  expected 
that  his  compensation,  aa  well  as  the  other 
expenses  incurred  by  the  officers  and  commit- 
tees, were  to  be  met  by  the  funds  voluntarily 
contributed  for  that  purpose,  and  placed  at 
the  disposal  of  the  committees,  and  that  they 
did  not  intend  there  should  be  any  debts  con- 
tracted in  excess  of  those  funds.  The  plains- 
tiff,  as  a  member  of  the  organization,  must 
have  so  understood  it.  His  conversatioas  with 
the  president,  and  the  letters  put  in  evidence 
upon  the  subject,  all  refer  to  the  moneys  sub- 
scribed or  contributed  as  affording  the  means 
out  of  which  he  was  to  be  paid.  Having, 
therefore,  failed  to  establish  the  liabilitv  of 
his  associates  for  the  debt  upon  which  he 
brought  his  suit,  the  plaintiff  was  not  entitled 
to  recover. 

The  order  and  judgment  appealed  from  must 
be  reversed,  and  a  new  trial  granted,  with  coati. 
to  abide  the  event 

All  concur. 
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A  vendee  cannot  be  compelled  to  ac- 
cept a  title  which  is  in  fikct  perfect*  but 


which  his  attorney  in  srood  faith  refuses  to  ap- 
prove, wbere  his  oootnict  requires  tbe  title  to  be- 
perfected  **  to  the  satisfaction  of**  suoti  attorney. 

(Aujnist  15,  180S.) 

APPEAL  by  defendants  from  a  Judgment 
of  the  Superior  Court  for  Fresno  County, 
in  favor  of  plaintiff  in  an  action  brought  ta 


Noix.— Gontftiot,  promite  to  give  /uR  tatitfaotion; 
suttfect  to  judgment  of  promisee. 

In  a  suit  for  tbe  contraot  prioe  of  a  machine, 
warranted  to  be  satisfaotory  to  the  defendant.  It 
VIS  held  that  a  stipulation  In  the  contraot  that  it 
sbaU  be  of  no  effect  unless  the  goods  are  satisfac- 
tory. Is  to  be  construed  aa  reserving  to  the 
promisor  the  absolute  right  to  reject  them  without 
fiviog  any  reason,  or  as  binding  him  to  decide  on 
ftir  and  reasonable  groands.  The  cases  are  of  two 
ciaasea,  and  whether  a  case  falls  at  any  time  within 
the  one  or  the  other  depends  on  the  special  cir- 
cumstancea,  and  the  question  is  one  of  construcy 
tion.  In  the  one  the  right  to  decide  Is  completely 
resiTYed  without  disclosing  the  reasons  for  the  de- 
cision and  the  stipulation  of  the  parties  is  the  law 
of  the  case.  Such  cases  involve  the  feelinire,  taste, 
or  sensibility  of  the  promisor  thereby  preserving 
to  unqualified  option  and  permitting  no  one  to 
ludge  for  him  or  to  pass  on  the  wisdom  or  foUy, 
the  Justice  or  injustice,  of  his  action.  The  follow- 
ing cases  sufficiently  illustrate  the  instances  of  this 
clsflB :  Zaieski  v.  Clark,  U  Conn.  218,  2»  Am.  Rep. 
44<i;  Brown  v.  Foster,  113  Mass.  180;  Bossiter  v. 
Cooper,  :i8  Vt.  622;  McGarren  v.  McNulty,  78  Mass. 
139;  Tyler  v.  Ames,  6  Lans.  280 ;  Gibson  v.  Cranage, 
ft  Mich.  40, 83  Am.  Rep.  861 ;  Hart  v.  Hart,  22  Barb. 
M;  Taylor  v.  Brewer,  1  Maulo  ft  S.  2y0;  Wood 
17  L.  R.  A. 


Reap,  ft  Mow.  Mach.  Co.  v.  Smith,  60  Mich.  666, 45- 
Am.  Rep.  57. 

Promisee  toUe  judge  of  performance, 

Wbere  tbe  object  of  a  contract  was  to  gratify 
taste,  serve  personal  convenience,  or  satisfy  indi- 
vidual preference,  the  person  for  whom  the  article 
is  made  or  the  work  done  may  properly  determine 
for  himself,  if  the  other  party  so  agrees,  whether 
it  shall  be  accepted.  Duplex  Safety  Boiler  Co.  v.. 
Garden,  2  Cent.  Rep.  879, 101 N.  Y.  887, 6i  Am.  Rep. 
700. 

Where  a  man  voluntarily  assumes  the  obliga- 
tions and  the  risk  of  the  contract,  his  legal  rights 
are  to  beaaoertained  and  determined  solely  accord- 
ing to  the  provisions  of  the  contract.  McCarren  v. 
McNulty,  7  Gray,  130. 

The  law  will  not  undertake  to  say  for  a  party  he 
must  be  satisfied  and  has  no  right  to  be  dissatisfied 
with  living  in  the  family  of  his  son  where  the  party 
by  tbe  ezprera  terms  of  the  contract  has  made  his 
own  feelings  the  sole  J  udge  of  the  matter,  flart  v. 
Hart,  22  B4ib.606w 

Upon  a  contraot  oontaining  a  provision  that  an 
article  to  be  made  and  delivered  shall  be  satisfac- 
tory to  the  purchaser  it  must  be  satisfactory  to- 
him,  or  he  Is  not  bound  to  accept  it.  Such  a  con- 
tract may  be  unwise,  but  of  Its  wisdom  the  party  aa 


See  also  18  L.  R.  A.  644;  25  L.  R.    A.  719. 
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foreclose  a  mortgage  given  to  secure  payment 
of  certain  promissory  notes.   Reversed, 

The  facts  are  stated  in  the  opinion. 

Mewrs.  Church  Ik  Cory,  for  appellants: 

The  condition  is,  that  (he  title  was  to  be  per- 
fected to  the  satisfaction  of  Church  &  Cory, 
attorneys,  and  it  is  not  sufScient  to  allege  in 
the  complaint  that  the  title  is  perfect,  but  that 
the  title  be  perfect  in  accordance  with  the  con- 
ditions of  the  note,  is  a  condition  precedent 

Brawn  v.   Foster,  118  Mass.  186,   18  Am. 


Rep.  465;  Aiken  ▼.  Hyde,  99  Mass.  188;  Qibeon 
y.  Cranage,  89  Mich.  49,  88  Am.  Rep.  851; 
Wood  lieap.  4b  Mow,  Mach,  Co.  y.  Smith,  50 
Mich.  565,  45  Am.  Rep.  67;  BiUby  Vfg.  Co.  y. 
Chieo,  11  6awy.  188.  34  Fed.  Rep.  898;  Mo- 
Carren  v.  McNulty,  7  Gray,  189;  ZdUaki  y. 
Clark,  44  Conn.  218,  26  Am.  Rep.  446;  Gray 
T.  Central  R.  Co.  ofN.  J.  11  Hun,  70;  HaUidie 
y.  Sutter  Street  R.  Co.  63  Cal.  675;  Heron  y. 
Davie,  8  Bosw.  886;  Hofman  y.  Gatlaher,  0 
Daly,  42;  Bxhauet  Ventilator  Co.  y.  Chicago, 


contTactlng  la  to  be  Judgre ;  and  If  he  deliberately 
enters  into  such  an  agreement,  he  must  abide  by  it. 
Silshy  Mfg.  Co.  y;  Chioo,  24  Fed.  Rep.  89B:  HaUldle  7. 
Butter  Street  R.  Co.  63  Cal.  575 :  Zaleski  y.  Clark,  44 
Oonn.  218, 20  Am.  Rep.  446 ;  Brown  y.  Foster,  118 
Maw.  180, 18  Am.  Rep.  403;  MeCarreo  y.  McNulty, 
1  Gray,  139;  Gibson  y.  Cranage.  89  Mich.  48,  88  Am. 
Rep.  o61 :  Wood  Reap,  ft  Mow.  Mach.  Co.  ▼.  Smith, 
fiO  M<ch.  566,  45  Am.  Rep.  67 ;  Heron  y.  Davis,  8 
Boew.  886;  Hoffman  v.  Gallaber,  6  Daly,  42;  Gray 
T.  Centnii  R.  Co.  of  N.  J.  11  Hud.  7a 

In  f^  oontraot'  of  hire  it  was  provided  that  the 
work  d'^ne  should  be  to  the  aatisfaotion  of  the  em- 
ployer, th^  employment  at  the  pleasure  of  the  em- 
ployer: ar.<^  it  was  held  that  he  might  discharfcetbe 
•ervant  without  ufvijrpinff  any  reason,  the  fact  of 
**  satisfao^ion  **  being  subject  to  no  determination 
but  the  will  of  the  employer.  Spring  v.  Ansonia 
dock  Co.  24  Hun.  75.  See^  Downing  y.  McFadden, 
lPPa.»«4. 

An  empJoyd  murt.ezpeot  to  be  bound  by  the 
opinion  of  his  employer,  honestly  entertained ;  and 
neither  the  opposite  party  nor  the  jury  can  decide 
that  be  ought  to  be  satisfied  with  the  article  made. 
Moore  y.  Goodwin,  48  Hud,  684.  See  Wood  Reap. 
A  Mow.  Mach.  Co.  y.  Smith,  60  Mich.  66S,  46  Am. 
Hep.  6^. 

1^  The  ^jrd**  satisfactorily,**  in  a  contract  of  em- 
ployment of  an  agent  refers  to  the  mental  condi- 
tion of  the  employer,  and  not  the  mental  condition 
of  a  court  or  jury;  and  the  rightof  determining  the 
iiuestion  bclocgs  to  tbe  person  directly  affected  by 
tbe  piaintiff^s  action.  To  require  him  to  prove  acts 
and  circumsianoes  justifying  his  dissatisfaction 
would  be  to  annul  this  clause  of  the  contract. 
While  to  require  him  to  prove  it  by  others  would 
be  an  impossibility.    Tyler  y.  Ames,  6  Lans.  280. 

A  contract  to  erect  a  patent  hydraulic  hoist  "war- 
ranted satisfactory  in  every  respect**  constitutes 
tbe  purchaser  sole  Judge  of  its  fitness,  and  does  not 
mean  that  it  should  be  such  as  would  satisfy  other 
persons  or  that  the  promisee  reasonably  ought  to 
be  satisfied  with  it.  Singerly  v.  Thayer,  1  Cent 
Rep.  52, 106  Pa.  201,  followed  in  Johnson  y.  Rob- 
erts, 1  New  Eng.  Rep.  028,58  Vt.  509. 

Where  plaintiff  undertook  to  make  a  bookcase 
for  a  society  **  to  the  satisfaction  **  of  the  president 
tbe  court  held  that  against  the  consequences  ro- 
sultlng  from  his  own  bargain  the  law  can  afford 
the  party  no  relief  McCarren  v.  McNulty,  78 
Mass.  139.  followed  in  Brown  v.  Foster,  118  Mass. 
139, 18  Am.  Kep.  468. 

Or  an  agreement  to  make  a  suft  of  clothes. 
Brown  v.  Foster,  nupra. 

Or  a  contract  for  a  plaster  bust  of  a  dpoeased  hus- 
bnnd.  Zaleski  y.  Clark,  44  Conn.  218, 26  Am.  Rep. 
446. 

Where  a  portrait  was  ordered  to  be  painted  to 
the  sotfsfuction  of  the  friends  of  the  party  order- 
ing it  the  satisfaction  of  his  friends  was  a  condition 
precedent  to  the  right  to  recover  payment  for  the 
work.  Hoffman  v.  Gallaher,  6  Daly,  42;  Moore  v. 
Ck>odwin,  48  Hun,  684. 

Or  to  pajnt  a  portrait  to  the  satisfaction  of  tbe 
porty  ordering  it,  Gibson  y.  Cranage,  88  Mich.  42, 
98  Am.  Rep.  36L 
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Where  a  person  undertakes  to  manufaoture  an 
article  or  deliver  goods  which  he  guarantees  shaU 
be  satisfactory  to  tbe  buyer,  the  purchaser  is  sole 
judge  whether  the  article  is  satisfactory,  and  there 
is  no  remedy  left  for  the  seller,  where  the  pur- 
chaser is  not  satisfied.  McQure  y*  Briggs,  1  New 
Eng.  Rep.  QZl,  68  Vt.  82. 

A  contract  **  to  pay  whenever  In  my  opinion  my 
circumstances  will  enable  me  to  do  so  **  imports 
no  obligation  which  can  be  enforced  by  action,  al- 
though the  court  and  jury  should  find  that  the 
party  was  of  suflldent  ability  to  pay  the  debt,  as 
by  the  terms  of  the  contract  he  is  made  the  sole 
judge  of  that  faot^  Nelson  v.  Von  fionnherst,  29 
Pa.  362. 

In  eonlraetM  of  purehnee  and  tale. 

The  word** satisfactory**  means  giving  or  pro* 
ducing  satisfaction,  particularly  relieving  the 
mind  from  doubt  or  uncertainty,  and  enabling  it 
to  rest  with  confidence,  and  as  applied  to  the  sub- 
ject-matter in  the  third  point  it  means  to  give  good 
satisfaction  to  tbe  purchasers.  UnlesB  it  is  satis- 
factory to  the  purchasers  they  need  not  accept  it. 
This  point  is  well  settied  in  Singerly  v.  Thayer,  1 
Cent.  Rep.  62. 108  Pa.  281,  citing  Gray  v.  Central  R. 
Co.  of  N.  J.  11  Hun,  70;  Brown  v.  Foster,  US  Mass. 
136, 18  Am.  Rep.  463:  Zaleski  v.  Clark,  44  Conn.  218, 
26  Am.  Rep.  440;  Gibson  v.  Cranage,  88  Mich.  49, 83 
Am.  Rep.  861;  Hartman  y.  Blackburn,  7  Plttsb.  I^ 
J.  140. 

A  stipulation  in  a  contract  of  sale  tha«,  the  artlclo 
shall  be  satisfactory,  without  stating  to  whom, 
means  that  it  shall  be  satisfactory  to  the  person 
buying  it  Campbell  Print.  Preas  Oa  y.  Thorp,  1  L. 
R.  A.  640, 86  Fed.  Rep.  414. 

If  the  vendor  agrees  to  furnish  an  article  that 
shall  be  satisfactory  to  the  vendee,  he  constitutes 
tbe  latter  the  sole  arbiter  of  his  own  satisfaction, 
provided  that  any  dissatisfaction  on  the  part  of  the 
vendee  must  be  real,  and  not  feigned.    Vrid, 

On  a  sale  of  an  elevator,  not  to  be  paid  for  until 
in  **  running  order  aaiisf accory  to  **  the  purchaser, 
the  seller  is  bound  by  the  judgment  of  the  former, 
unless  it  be  founded  upon  mere  caprice.  Howard 
y.  Smedley,  140  Pa.  81. 

In  all  esses  where  such  agreements  have  been 
made  the  determination  of  the  party  that  he  is  not 
satisfied,  and  his  refusal  to  accept  and  pay,  are 
conclusive,  and  terminate  the  contract.  Gray  y. 
Central  B.  Co.  of  N.  J.  11  Hun,  70.  See  McCarren  v. 
McNulty,  7  Gray,  138;  Aiken  y.  Hyde,  00  Mass.  183; 
Hunt  y.  Wyman,  100  Mass.  106;  Goodrich  v.  Nort- 
wick,  48  Bl.  445;  Heron  v.  Davis,  8  Bosw.  888.  See 
Kihlberg  v.  United  States,  97  U.  S.  401,24  L.  ed.UOr; 
DoU  V.  Noble,  6  L.  B.  A.  664,  U6  N.  Y.  282;  White, 
man  v.  New  York,  21  Hun,  120;  Baasen  v.  Baehr,  7 
Wis.  620;  Duplex  Safety  Boiler  Go.  v.  Chtrden.  S 
Cent.  Rep.  887, 101  N.  Y.  887,  64  Am.  Rep.  71,  note; 
Worsley  v.  Wood,  6  T.  R.  722. 

Where  an  organ  was  set  up  on  the  terms  that  the 
buyer  was  to  keep  it  and  pay  for  it  if  it  proved  sat- 
isfactory to  him,  if  the  purchaser  acted  in  good 
faith  he  was  the  sole  judge  as  to  his  satisfaction 
with  the  organ.  MoClure  y.  Briggs.  1  New  Bdc 
Rep.  eo,  58  Vt.  82. 
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M,  A  8i.  P.  R  Co.  e^  Wis.  218;  BeDlamin, 
Sales,  BeDDett's  notes,  §  560,  note  Ig;  Wbart. 
CoDt  §  694.  note  g;  Hartford  8.  Mfg.  Co,  v. 
Brtuh,  43  Vt.  528;  Tyler  t.  Atmb,  6  Lans. 
290;  BftUer  ▼.  Tucker,  24  Wend.  447;  Barton 
▼.  Hermann,  11  Abb.  Pr.  N.  8.  887;  Hart  ▼. 
Hart,  22  Barb.  606;  Ooodrieh  t.  Nortwick,  48 
111.445. 

A  party  must  fulfill  all  conditioos  precedent 
Imposed  upon  himself  before  he  can  require  the 


other  party  to  perform  any  act  under  an  obli* 
gation. 

Cal  Civ.  Code,  §  1439. 

The  obtaining  of  the  opinion  of  said  attor- 
neys upon  the  title  to  the  fact  that  it  was 
satisfactory  to  them  was  a  condition  precedent 
to'commencingan  action  on  the  notes. 

Packard  v.  Van  Sckoiok,  68  111.  79. 

Or  there  must  have  been  allegations  to  the 
effect  that   the  attorneys   fraudulently  and 


On  the  purchase  of  a  steamboat,  where  the  con- 
tmct  provided  for  a  trial  and  satisfaction  of  the 
bnyw  with  the  soundness  of  the  machinery.  It  was 
held  that  no  reooyery  can  he  had  unlesB  it  Js  shown 
that  defendant  was  satisfied,  and  whether  or  not  he 
-outfht  to  have  been  was  Immaterial.  Gray  v.  Cen- 
tral B.  Co.  of  K.  J.  U  Han,  7a 

In  a  salt  for  the  value  of  a  mowlnfr  machine 
wbere  the  stipulation  was  that  defendant  was  to  be 
aatisfled  with  it,  and  if  not,  he  could  return  it,  it 
waa  immaterial  whether  the  machine  worked 
well  or  not,  if  he  was  not  satisfied  with  its  work 
anil  he  was  not  bound  to  accept  it  from  the  mere 
fact  that  he  set  up  the  machine  before  the  plaintiff 
arriyed.  Piatt  v.  Broderlck,  U  West.  Bep.  866,  70 
Mich.  677. 

It  is  the  duty  of  a  purchaser  of  any  commodity, 
immediately  on  discovering  that  it  was  not  accord- 
tnar  to  order  and  unfit  for  the  purpose  intended,  to 
return  to  his  vendee  or  give  him  notice  to  take  it 
back.  Pierson  v.  Crooks,  116  N.  Y.  661, 12  Am.  St. 
Rei>.  881;  Fisher  v.  Samuda,  1  Gampb.  190;  Hopkins 
V.  Appleby,  1  Stark.  477;  Sprague  v.  Blake,  20  Wend. 
64:  Beed  v.  Bandali,  28  N.  Y.  861. 86  Am.  Dea  806w 

"Wliere  Instead  of  reporting  defects  within  the 
time  allowed  for  trial  the  purchaser  gives  the  seller 
notice  that  unless  he  puts  it  into'satisf  actory  work- 
iiiflr  condition  he  will  have  the  difficulties  remedied 
at  ttoe  seller's  expense,  he  tbeneby  elects  to  repair 
and  rendefs  himself  liable  for  the  price  agreed,  less 
the  sum  neoessary  to  put  it  in  satisfactory  work- 
iDfT  order.   Stuta  v.  Loyal-Hanna  Coal  &  Coke  Co. 

un  pa.  267. 

^Wliere  a  machine  Is  bought  for  a  specific  pur- 
poae,  and  the  question  tried  is  whether  it  did  or  did 
not  do  the  work  for  whieh  it  was  purchased,  and 
defendant  contends  that  the  machine  is  worthless, 
while  plaintiff  states  that  it  was  not  properly  man- 
M^eA,  evidence  to  show  that  like  machines  failed 
to  ^o  good  work  Is  competent  Sandwich  Mfg.  Co. 
•r.  Xf cholson,  86  Kan.  888. 

'Wbere  the  purchaser  is  in  fact  satisfied,  but 
fraudulently  and  in  bad  faith  declares  that  he  is 
not  satisfled  and  the  contract  has  been  fully  per- 
formed by  the  vendor,  the  purchaser  is  bound  to 
aeoept  the  article.  Sllsby  Mfg.  Oo.  v.  Chico,  24  Fed. 
Bep.  8B8L  Thus  it  was  held  in  Lynn  y.  Baltimore  ft 
O.  B.  Ca  60  Md.  404»  46  Am.  Bep.  74L 

RlQht  of  purchaMr  to  reject  and  retiim  article  aa 

unaatwaetory. 

Wbere  the  agreement  was  to  finish  a  machine 
^guaranteed  to  work  satisfactorily,**  the  purchaser 
bad  a  Tight  upon  a  reasonable  trial  to  reject  it,  if 
It  did  not  work  satisfactorily  to  him.  McCormick 
Harvesting  Mach.  Co.  v.  Chesrown,'  88  Minn.  82. 

A  purchaser  of  machinery  on  approval  Is  not 
tKnmd,  upon  finding  the  same  to  be  unaatisfaotory 
after  a  bona  fide  trial,  to  return  it  to  the  vendor, 
tmlCBB  he  has  personally  agreed  to  do  so;  it  Is  suffl- 
dent  if  he  gives  him  due  notice  that  he  Is  not  satis- 
fled  with  it  Bzhaust  Ventilator  Co.  v.  Chicago,  M. 
4k  St.  P.  B.  Co.  09  Wis.  454. 

If  it  Is,  in  good  faith,  unsatisfactory  to  him,  and 
he  DOtlflee  the  vendor  of  that  fact  within  a  reason- 
able tine,  there  Is  no  sale.  Exhaust  Ventilator  Co. 
▼.CIiScagO,M.ft8t.P.B.Oo.e6  Wis.Sia 
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Where  the  purchaser  was  to  be  satisfied  with  the 
thing  sold  with  the  right  to  return  it  if  it  did  not 
suit  him  he  bad  a  right  to  return  it.  McCormick  H. 
Mach.  Co.  V.  Cochran.  7  West.  Bep.  861, 64  Mich.  686; 
Piano  Mfg.  Co.  v.  Ellis.  12  West.  Bep.  482,  68  Mich. 
101:  Wood  Beap.  A  Mow.  Mach.  Co.  v.  Smith,  50 
Mich.  M6. 45  Am.  Bep.  67. 

Defendant  ordered  hats  and  cape,  goods  sent  with 
a  bill.  Defendant  might,  wlthiu  a  reasonable  time, 
return  such  of  them  as  did  not  answer  the  order. 
Cohen  v.  Pemberton,  53  Conn.  SSI,  66  Am.  Bep.  101. 

A  requirement  that  in  case  the  thing  sold  proves 
unsatisfactory  it  is  to  be  put  on  board  cars  directed 
to  the  vendor  at  his  place  of  buainess,  is  waived  by 
the  latter^s  neglect  to  give  shipping  directions 
when  notified  that  the  machine  is  subject  to  his 
order,  and  requested  to  direct  in  what  manner  it 
shall  be  shipped.  CoUes  v.  Swensberg  (Mich.)  Feb. 
6,1802. 

Such  a  provision  in  acontraot  of  sale  is  complied 
with  by  an  offer  to  return  at  the  place  of  delivery, 
where  the  contract  was  made  at  such  place,  and 
the  machine  is  there  delivered,  and  there  Is  no  pro- 
vision foriMiymeut,  by  the  purohafier,  of  freight  to 
the  place  where  the  vendor*s  buainess  is  located. 
Ibid. 

One  who  keeps  an  article  purchased  by  him  on 
oondltion  that  it  shall  be  satisfactory  cannot  recoup 
damages  in  an  action  for  the  purchase  price,  by 
reason  of  Its  failure  to  work  as  it  ought,  but  is 
bound  to  pay  the  full  price.  Oampbell  Print.  Press 
Co.  V.  Thorp,  80  Fed.  Bep.  414. 

Effect  of  acceptance  of  goods.  See  note  to  Jones 
Y.  McBvan  (Ky.)  12  L.  B.  A.  889. 

Warranty  of  satisfaction;  refusal  to  accept;  r^ 
turn  of  article.  See  tiots  to  Campbell  Print.  Press 
Co.  Y.  Thorp  (Mich.)  1  L.  B.  A.  646. 

Option  to  return. 

An  option  to  the  buyer  to  return  goods  if  not 
satisfactory  must  be  exercised  within  a  reasonable 
time  after  their  receipt.  Cbilds  v.  0*DonneU,  84 
Mich.  533. 

Goods  shipped  by  a  British  to  an  American  house, 
which  had  an  option  to  accept  or  reject  the  whole 
invoice  in  a  limited  time,  remain  the  property  of 
the  shippers  until  the  election  be  made  to  accept 
them.  The  Fraoces,  12  U.  S.  8  Cranch,  854, 8  L.  ed. 
587. 

Upon  a  shipment  of  goods  to  be  sold  on  Joint  ac- 
count of  the  consignee  and  shipper,  or  of  the  latter 
alone,  at  the  option  of  the  consignee,  the  right  of 
property  does  not  vest  in  the  consignee  until  he 
has  made  his  election  under  the  option  given  him. 
The  Venus,  21  XT.  8. 8  Cranch,  2S3, 8  L.  ed.  553. 

An  option  to  return  goods,  if  not  satisfactory, 
does  not  extend  to  subsequent  orders  and  invoices, 
unless  repeated  with  each  order,  or  unless  some 
general  language  is  used  covering  all  orders  or 
sales.   Chlids  v.  0*Donnell,  eupra, 

Analogoue  eases  of  chattel  mortgages. 

Tt  has  been  held  that  a  provision  in  a  mortgage, 
that  if  the  mortgagee  shall  at  any  time  deem  hlm« 
self  insecure  he  may  take  possession  of  and  sell  the 
property  vests  in  him  an  absolute  discretion  and 
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capriciously  refused  to  be  satigfied  with  said 
title. 

Lloyd,  BuildiDg  Contracts,  pp.  26,  27;  Tett 
T.  Butterfleld,  54  Wis.  242. 

MeBsn.  FimubB  Church  and  R«  P. 
Davidson,  for  respondent: 

In  this  case  the  ^t  of  the  condition  was 
that  the  title  sbould  m  perfected,  and  whenever 
that  was  done  the  plaintiff  had  done  all  that 
he  could  do,  and  it  was  the  duty  of  the  parties 
to  be  satisfied. 

That  which  the  law  will  say  a  contracting 


party  ought  to  be  satisfied  with,  it  wfll  say  h» 
IS  satisfied  with. 

Duplex  Bafety  Bailer  Co.  t.  Garden,  2  CenC 
Rep.  879.  101  N.  Y.  887.  64  Am.  iiep.  700; 
Brooklyn  ▼.  Brooklyn  (Hty  R.  Oo.  47  N.  Y. 
479,  7  Am.  Rep.  469;  MieeeU  y.  OMfe  Mut,  X. 
Im.  Co.  76  N.  Y.  119;  Wetterwufghr.  Knieker- 
boeker  Bldg,  Asso.  2  Bosw.  381;  FoUiard  ▼. 
Wallace,  2  Johns.  895;  Feople  t.  Alamedm 
County  Supre.  45  Cal  896;  Stockton  db  V.  R 
Co.  V.  Stockton,  51  Cal.  888,  cited  with  appioyak 
in  Wood  V.  Strothsr,  76  Cal.  550. 


his  lifirht  does  not  depend  on  hJs  having  reasonable 
ground  for  deemlDg  himself  hiaeoure.  Huebner 
▼.  Koebke,  42  Wis.  819;  Cline  ▼.  Libby,  46  Wis.  123, 
82  Am.  Rep.  7D0;  Evans  v.  Graham,  60  Wis.  450; 
Smith  V.  Post,  1  Hun,  616;  Huggans  v.  Vryear,  1 
Lans.  276;  Werner  v.  Bergman,  28  Kan.  60;  Allen  y. 
Vose,  84  Hun,  67;  Chadwlck  v.  Lamb,  2S  Bark).  OS; 
Rich  V.  Milk,  20  Barb.  616;  Hall  v.  Samson,  19  How. 
Pr.  4B1:  Farrell  v.  HUdreth,  88  Barb.  17a 

A  chattel  mortgagee  authorised  to  take  posses- 
sion whenever  he  may  **deem  himself  In  danger  of 
losing,**  eto.,  may  do  so,  acting  in  good  faith  and 
upon  facts  subsequent  to  the  mortgage,  whenever 
he  deems  himself  In  such  danger.  Barrett  v.  Hart, 
42  Ohio  St.  41.  See  Boy  v.  Goings,  96  Dl.  361, 36  Am. 
Bep.  161,  reviewing  Bailey  v.  Godfrey,  64  IlL  607, 6 
Am.  Hep.  157;  Servls  v.  D*Aroy,  71  111.  648:  Furlong 
▼.  Cox,  77  111.  208;  Davenport  v.  Ledger,  80  HI.  074. 

Promise  to  0fM  reaaonaibU  saUtfaotion,  euijjeU  to 
judijment  of  judicial  triert. 

In  the  other  olass  the  promisor  undertakes  to  act 
seasonably  and  fairly  and  found  his  determination 
on  grounds  which  are  reasonable  and  Just,  with  a 
necessary  implication  that  the  decision  in  point  of 
correotnesa,  and  the  adequacy  of  its  grounds  are 
open  considerations  and  subject  to  the  judgment 
of  judicial  triers.  Among  the  oases  applying  to 
this  olass  are:  Daggett  v.  Johnson,  40  Yt.  846; 
Hartford  Sorghum  Mfg.  Oo.  v.  Brush,  48  Vt.  628w 

Where  defendant  covenanted  that  in  case  the 
title  to  a  lot  of  land  conveyed  to  him  should  prove 
good  and  sufficient  he  would  pay  for  the  same 
after  he  should  be  well  satisfied,  the  court  held 
that  a  simple  allegation  of  dissatisfaction  without 
some  good  reason  assigned  for  it  might  be  mere 
pretext  and  cannot  be  regarded.  Fblliard  v.  Wal- 
lace, 2  Johns.  886;  MieseU  v.  GJobe  Mut.  L.  Ins.  Go. 
70  N.  Y.  116;  Brooklyn  v.  Brooklyn  City  EL  Co.  47  N. 
T.  476,  7  Am.  Bep.  460. 

That  which  the  law  will  say  a  contracting  party 
ought  in  reason  to  be  satisfied  with,  the  law  will 
say  he  is  satisfied  with.  Duplex  Safety  BoUer  Co. 
V.  Garden,  2  Cent  Bep.  879, 101  N.  Y.  887,  64  Am. 
Bep.  700. 

Where  a  contract  to  furnish  a  system  of  heating 
for  a  building  provides  that  if  the  system  proves 
satisfactory  the  sum  provided  shall  be  paid,  and  if, 
upon  ten  days*  notice  that  the  building  is  not 
properly  heated,  he  cannot  so  heat  it  In  ten  days* 
thereafter;  the  satisfactorlness  is  to  be  determined 
by  the  mind  of  a  reasonable  man,  and  not  by  the 
i  Iprivate  taste  or  llkinR  of  the  owner  of  the  build- 
ing merely.    Hawkins  v.  Graham,  149  Mass.  264. 

Where  the  articles  of  a  building  association  pro- 
vided that  a  member  might  withdraw,  and  the  sub- 
scription paid  in  by  him  to  the  association  be  re- 
turned to  him,  in  case  through  sickness,  removal,  or 
misfortune  he  became  unable  to  pay  his  dues  and 
in  case  the  board  of  trustees  are  satisfied  as  to  the 
grounds  of  withdrawal.— held,  that,  if  he  showed 
such  facts  as  in  law  and  in  good  conscience  ought 
to  have  satisfied  the  trustees  he  was  entitled  to 
withdraw  and  to  a  return  of  his  money.  Wetter- 
wulgh  V.  Knickerbocker  Bldg.  Asso.  2  Bosw.  88L 

17  L.  R.  A. 


In  a  contract  of  sale  of  a  sugar  evaporator  to  be- 
taken, if  upon  trial  the  purchaser  liked  it  and  if  not 
to  be  taken  back  by  theseDer,  the  trial  was  to  be  ha<t 
solely  with  reference  to  the  defendant*s  Judgment 
as  to  Its  utility,  and  to  this  trial  defendant  was- 
bound  to  bring  honesty  of  purpose,  but  was  not. 
bound  to  bring  any  more  capacity  or  judgment 
than  he  possessed  and  was  only  to  consult  his  owi» 
wishes,  to  be  measured  only  by  his  own  capacity 
without  requiring  the  skill  and  care  of  ordinary 
persons  In  making  his  determination.    Hartfoni 
Sorghum  Mfg.  Co.  v.  Brush,  48  Y t.  528. 

Party  cannot  act  caprlciawiy;  mtisc  act  in  good 

faith. 

A  party  is  bound  to  be  satisfied  where  he  has  no 
ground  to  be  dissatisfied.    He  is  bound  to  %ct 
honestly  and  test  the  property  fairly  with  suo*> 
fair  trial  as  the  seller  has  a  right  under  the  circum- 
stances to  expect  he  would  give,  and  herein  to 
exercise  such  judgment  and  capacity  as  he  has* 
when  by  the  contract  he  Is  the  one  to  be  satisfied 
and  not  another  for  him.    If  he  does  this  and  i» 
still  dissatisfied  and  that  diantisfacUon  Is  real  and 
not  feigned,  honest  and  not  pretended.  It  to  enough^ 
and  plaintiflTS  have  not  fulfilled  their  oontract. 
MoClure  v.  Briggs,  1  New  Bng.  Hep.  681,  58  Vt.  83;. 
Hartford  Sorghum  Mfg.  Co.  v.  Brush,  48  Vt.  528; 
Daggett  V.  Johnson,  48  Y  t.  346. 

In  a  contract  to  alter  boilers,  the  price  to  bo 
paid  as  soon  as  defendant  was  '"satisfied  that  the- 
boilers  as  changed  are  a  isuccess;**  an  unfottnde<& 
allegation  of  dissatisfaction  to  no  defense  to  an  ao» 
tion  for  the  price.  Duplex  Safety  Boiler  Co.  v. 
Garden,  2  Cent.  Bep.  878, 101 N.  7. 887, 64  Am.  Rep. 
TOO. 

A  simple  allegation  of  dlssattofaction  without, 
some  good  reason  assigned  for  it  cannot  be  re- 
garded as  it  may  be  a  mere  pretext.  Folliard  ▼. 
Wallace,  2  Johns.  806,  f oUowed  in  Brooklyn  v. 
Brooklyn  City  R.  Co.  47  N.  T.  475, 7  Am.  Rep.  460;. 
Miesell  v.  Globe  Mut.  L.  Ins.  Co.  76  N.  7.  US. 

In  a  contract  which  required  the  plaintiff  to  de- 
liver pani  fortwhich  plaintiff  agreed  to  pay  980  If 
sattafied  with  the  pans,  it  was  held  that  defendant, 
hadino  right  to  say  arbitrarily  and  without  causo 
that  he  was  dissatisfied  and  would  not  pay  for 
them.   Daggett  v.  Johnson,  supra.. 

So  if  a  man  orders  a  garment  made  and  promiseo- 
topay  if  satisfied,  he  must  act  honestly  and  in  ao> 
cordanoe  with  the  reasonable  expectations  of  tho 
seller,  as  implied  from  the  contract,  the  subject- 
matter  and  the  circumstances.  Hartford  Sorghun^ 
Mfg.  Co.  V.  Brush,  48  Yt.  628. 

implied  MDcaraniy  of  fUnau  for  purposs  inUnded, 

When  a  dealer  undertakes  to  supply  articles  la. 
which  he  deals  to  bo  applied  to  a  particular  pur* 
pose,  and  the  buyer  trusts  to  hto  judgment,  thero- 
to  an  implied  warranty  that  they  shall  be  reaaon^i- 
ably  fit  for  the  purpose.  Morse  v.  Union  Stock. 
Yard  Co.  14  L.  R.  A.  157, 21  Or.  288. 

In  the  sales  of  articles  by  description,  without 
inspection,  there  to  In  addition  to  the  conditloiis 
precedent  that  the  goods  shall  answer  the  de&5^rip~ 
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The  question  of  peifect  or  imperfect  title, 
-when  the  facts  are  ascertaioed.  is  peculiarly 
cue  of  law  for  a  court  to  determine,  aud  not, 
as  claimed  at  tbe  trial  of  this  cause,  a  question 
of  fact  to  be  determined  by  expert  testimony. 

Montgomery  t.  Pacific  Coast  L.  Bureau,  04 
Cal.  284. 

This  is  not  a  case  of  an  arbiter,  mutually 
acceptable  and  impartial,  selected  to  decide 
between  the  parties,  but  a  party  exacting  a 
stipulation  that  the  work  of  perfecting  the  title 


should  be  done  to  the  satisfaction  of  their  at- 
torneys, tbe  acts  of  whom  acting  in  that  capac> 
it^  become  the  acts  of  their  cflents.  In  this 
view  of  tbe  case  it  does  not  differ  materially 
from  the  cases  of — 

Duplex  Safety  Boiler  Co,  t.  Garden,  Brook- 
lyn ▼.  Brooklyn  City  R.  Co.,  Miesell  v.  Globe 
Mnt  L,  Ins. Co,,  Wetterwulghv,  Knickerbocker 
Bldg.  Aseo,  and  FoUiard  t.  WaUaee,  supra. 

Stockton  4hV.R,Oo,  v.  Stockton,  supra.  La 
exactly  in  point. 


tioii,  an  implied  warranty  that  they  shall  be  fit 
for  the  purpose  to  wblch  they  are  to  be  applied. 
Tbid,  See  note  to  Campbell  Print.  Press  Oo.  v. 
Thorp  (Mioh.)  1  L.  B.  A.  640. 

Work  to  he  done,  etc,  to  satitfaetion  of  third  party, 

"When  a  party  oontraots  to  do  work  to  the  ^atis- 
ftiction  of  a  third  party,  to  recorer,  he  must  aver 
aiKl  prove  that  It  was  done  to  that  party^  satisf ao- 
tion.  Butler  ▼.  Tucker,  24  Wend.  447;  Barton  y. 
Hermami,ll  Abb.  Pr.  N.  8. 887. 

Where  the  oontraot  provides  for  approval  by  a 
third  party,  to  tbe  work  done,  no  rlffht  to  money 
earned  or  cause  of  action  accrues  until  such  party's 
certificate  is  procured.  Eirtland  v.  Moore,  40  N. 
J.  Eq.  108:  Teti  V,  Butterfieid,  64  Wis.  24S\  Oak- 
wood  Betreat  Asso.  v.  Batbbome,  05  Wis.  177. 

But  a  subcontractor  is  not  bound  by  a  stipula- 
tion in  the  contract  of  his'  principal,  to  submit  the 
work  to  the  decision  of  others.  Woodruff  v. 
Houffh,  91  U.  S.  606,  88  L.  ed.  892. 

A  contract  between  a  building  contractor  and 
aabcontractor,  adopting  as  between  themselves  all 
tbe  terms  and  requirements  of  the  original  con- 
tract, 18  an  adoption  of  a  clause  in  such  contract 
that  any  disaicreement  as  to  the  kind  or  quality  of 
work  required  shall  be  finally  determined  by  the 
englueers  and  architects.  Brown  v.  Decker,  142 
Pte.  640. 

Cyonclusiveneas  of  decision  of  architects  and  en- 
sneers.  See  note  to  Boettler  V.  Tendick  (Tex.  )6  L. 
B.  A«27S. 

SuInnissUm  to  arfyitraJbion. 

I>i8putes  may  be  submitted  to  a  common-law 
arbitration.  New  York,  L.  ft  W.  W.  Oo.  v.  Schnei- 
der, S8  N.  T.  8.  R.  696. 

But  a  contractor  cannot  recover  on  a  disputed 
question  arising  under  a  contract  providing  that 
**Sk.nj  question  .  .  .  shall  be  referred  to  the 
aaperintendent,  whose  decision  shall  be  final,** 
'wben  he  has  refused  to  submit  the  question  to  the 
saperlntendent.  Fulton  v.  Peters,  187  Pa.  61B;  Ful- 
ton V.  Metzgar,  187  Pa.  61&  See  Varian  ▼.  Johnson, 
II  Oent.  Rep.  104, 106  N.  Y.  646:  Lang  v.  Salliotte,  7 
lu  H.  A.  720, 79  Mioh.  506. 

Tbe  parties  to  a  contract  may  submit  their  dif- 
ferences to  an  employ^  of  one  of  them  for  arbitra- 
tion or  adjustment,  and  agree  that  his  decision 
aliall  Ife  final  as  between  them.  Howard  v.  Pensa- 
cola  A  A.  B.  Co.  24  Fla.  860. 

A  provision  in  a  building  contract  to  refer  dls- 
patcs  as  to  the  value  of  extra  work  or  omitted 
molrk.  to  the  determination  of  arbitrators  is  no  bar 
to  an  action  by  the  contractors  for  refusal  to  allow 
tbem  to  do  the  work  and  in  letting  the  work  to 
anotber.  Boyd  v.  Meighan,  8  Gent.  Bep.  689, 4S  N. 
J.I«.404. 

Conrts  favor  settlements  by  arbitration  and  oon- 
etrtie  the  proceedings  liberally.  Gochran  v.  Bartle, 
8  West.  Bep.  711,91  Mo.  686;  Bobbins  v.  Killebrew, 
eK.  C.19. 

And  a  submission  by  parol  is  valid.  Valentine  v. 
Valentine,  ft  Barb.  Ch.  480, 6  L.  ed.  703;  Whitney  v. 
Pboenix*  4  Bedf.  197;  Diedrick  v.  Richley,  2  Hill, 
TTt:  French  v.  Mew,  SO  Barb.  486. 


So  a  subsequent  parol  modification  of  a  submis- 
sion to  arbitrators  will  be  operative.  Brewer  v» 
Bain,  00  Ala.  161. 

A  provision  In  a  contract  that  all  differencea 
arising  under  it  shall  be  submitted  to  arbitrators 
wiU  not  prevent  a  party  from  maiotrlning  a  ^uit^ 
in  the  first  instance,  in  a  court  to  enf  o^-oe  his  rights 
under  it.  Kinney  v.  Baltimore  ft  O.  S.  Relief  ^aso. 
86  W.  Va.  885. 

The  determination  of  the  arbitrators  *-o  Thom  ^h» 
matters  in  dispute  shall  be  submitt<Mi  .vill  be  final. 
Crumlish  v.  Wilmington  &  W.  B.  Oo.  5  Del.  Ch.  S7a 

If  arbitrators  act  in  good  faith  neither  party  neni. 
avoid  the  award  by  sbowlng  that  the  arbitrators 
erred  in  judgment,  where  the  submission  does  not 
require  them  to  follow  the  law.  Hall  v.  Norwaik 
F.  Ins.  Oo.  67  Conn.  106. 

In  proceedings  to  impeach  the  award  the  evi- 
dence must  show  corruption,  partiality,  or  gross 
misbehavior,  as  would  invalidate  the  award. 
French  v.  New,  20  Barb.  486. 

Tbe  refusal  by  arbitrators  to  hear  pertinent  pnd 
material  evidence  is  such  gross  misb<^bavior  as 
renders  their  award  invalid.  Hart  v.  Kennedy,  4T 
N.  J.  Eq.  51. 

Extrinsic  evidence  is  not  admissible  to  vary  or 
contradict  a  valid  award.  May  v.  Miller,  8  New 
Bug.  Bep.  668,  09  Yt.  577. 

Question  submitted  to  deeUrinn  of  umpire, 

A  party  cannot  insist  on  a  condition  nr^ 
cedent,  when  he  has  himself  defeated  a  strict  per- 
formance. But  when  parties  fix  on  an  umpire  and 
agree  to  abide  by  his  decision  neither  party  can 
withdraw  the  question  of  performance  from 
the  common  arbiter  to  refer  it  to  the  dedsion  of 
tbe  jury.  Butler  v.  Tucker,  24  Wend.  449.  See 
Crumlish  v.  Wilmington  JE  W.  R.  Co.  6  Del.  Ch.  270. 

An  umpire,  as  distinguished  from  a  third  arbitra- 
tor, may  properly  act  alone  and  make  up  his  de- 
cision alone.  Hartford  F.  Ins.  Co.  v.  Booner  Mer^ 
oanttle  Co.  11  L.  R.  A.  628,  44  Fed.  Bep.  151. 

Where  the  questions  of  fact  and  of  law  were  sub-> 
mltted  to  his  determination,  in  the  absence  of 
corruption  or  misconduct  the  parties  are  bound  by 
Ills  award.  Fudickar  v.  Guardian  Mur.  L.  Ins.  Co^ 
62  N.  Y.  882;  Hoffman  v.  De  Oraff,  12  Cent.  Hefy;. 
196, 100  N.  Y.  688;  Langdon  v.  Northfleld,  42  Minn.. 
464. 

BuUdtino  eontraeU  arehiteefs  eertiifieate  to  l)e  pro^ 

eured. 

Where  the  contract  provides  for  the  perform- 
ance of  work  at  a  stipulated  price  to  the  satisfac- 
tion of  an  architect  named  therein  employed  to. 
adjust  claims  of  the  parties,  the  provision  is  bind- 
ing on  tbe  parties.  Oakwood  Retreat  Asso.  v. 
Rathbome,  65  Wis.  177. 

Where  it  is  provided  tbat  his  decision  shall  be- 
conclusive,  it  is  an  implication  indispensable,  tbat 
such  decision  should  be  an  honest  one.  Chism  v. 
Schipper,  2  L.  R.  A.  544,  51  N.  J.  L.  1. 

His  unreasonable  refusal  to  grant  such  certifi- 
cate, upon  which  depends  the  payment  of  an  in* 
stallment,  does  not  release  the  owner  from  bis  lia- 
bility to  pay  it.   Thomas  v.  Bhewart,  132  N.  Y.  560. 
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Patersoiif  7.,  delivered  tbe  opinion  of  the 
court : 

This  is  an  action  to  foreclose  a  mortgage 
^voQ  to  secure  the  payment  of  two  promissorj 
coteSp  for  Uie  sum  of  $5,000  each,  payable  by 


defendants  to  plaintiff  "  whenever  he  perfects 
tbe  title  to  lots  14,  15.  and  16,  in  block  85,  of 
Fresno,  to  tbe  satisfaction  of  Church  &  Cory, 
attorneys.  .  .  .  Neither  principal  nor  in- 
terest to  be  due  and  payable  until  said  title  is 


A  provJslon  that  his  oertiftcate  as  to  the  value  of 
obanges  and  extra  work  shall  be  final,  is  condu- 
aive  except  Id  case  of  willful  failure  or  mistake  on 
liJa  part  inoonsiderinff  impartially  all  matters  sub- 
mitted to  him«  AndezBon  v.  Imhoff  (Neb.)  March 
ao,  1892. 

An  agreement  that  there  shall  be  no  liability  to 
pay  for  work  except  upon  his  certificate,  is  valid; 
but  if  the  certificate  is  arbitrarily  or  dishonestly 
withheld  the  contractor  may  recover  on  perform- 
ance of  his  contract  according  to  its  terms.  Bent- 
ley  V.  Davidson,  7i  Wis.  4S0. 

A  building  contract  may  make  the  presentation 
of  this  certificate  a  condition  precedent  to  the 
right  to  demand  payment  in  equity  as  well  as  at 
law.    Barney  v.  Qilee,  8  West.  Hep.  428, 120  111.  IM. 

But  his  estimate  of  the  amount  due  is  not  bind- 
ing, in  the  absence  of  any  provision  in  the  contract 
to  that  effect.  Schuler  v.  Eckert  (Mich.)  Feb.  fi, 
1808. 

The  production  of  (his  certificate  of  entire  com- 
pletion of  the  work,  even  if  a  condition  precedent 
to  a  recovery  of  final  payment,  is  not  essential  un- 
der the  common  counts  of  an  implied  contract  to 
pay  the  value  of  labor  done  and  materials  fur- 
nished.  Davis  V.  Badders  (Ala.)  Jan.  6, 1882. 

Where  the  obtaining  of  his  certificate  is  made  a 
<x)ndition  precedent  to  recover  payment,  proof  of 
inquiries  as  to  whether  the  estimate  had  been  fur- 
'  Dished  is  not  an  excuse  for  bringing  suit  for  pay- 
ment without  it.  Byron  v.  Low,  11  Gent  Bep.  904, 
-100  N.  Y.  201. 

The  contractor  is  not  relieved  from  the  condition 
•calling  for  a! certificate  by  the  circumstance  of 
t)eing  prevented  by  the  other  party  from  per- 
forming a  certain  separable  portion  of  the  work. 
Ibid. 

The  provision  for  production  of  the  certificate  is 
not  waived  as  to  a  balance  of  such  payments  due, 
by  voluntary  advance  of  money  upon  the  contract 
before  it  is  due.  Brown  v.  Winehill  (Wash.)  Jan. 
18.  189GS. 

The  fact  that  a  contractor  did  not  procure  the 
approval  or  certificate  of  certain  architects  will 
not  defeat  a  recovery,  where  the  employer's  own 
eot  rendered  it  impossible  to  procure  It,  and  the 
<x>ntraotor  did  obtain  the  certificate  of  the  archi- 
tects  in  charge  of  the  work.  Griffith  v.  Happers- 
berger,  86  Gal.  d06w 

Where  the  withholding  of  the  certificate  was  not 
'Unreasonable,  the  contractor  cannot  recover  with- 
out it  for  the  balance  of  the  contract  price.  Weeks 
>¥.  O'Brien,  86  N.  Y.  8.  B.  468. 

Decision  cf  engineer  final  and  conclusive, 

A  clause  in  a  con  tract  which  makes  the  engineer's 
^estimate  and  classification  of  the  work  final  and 
conclusive  is  valid  and  binding.  Wood  v.  Chicago, 
8.  F.  &  a  R.  Co.  80  Fed.  Rep.  52;  Price  v.  Chicago, 
8.  F.  &  C.  R.  Co.  88  Fed.  Rep.  804:  Langdon  v. 
Northfleld,  42  Minn.  464;  St.  Paul  &  N.  P.  R.  Co.  v. 
Bradbury,  42  Minn.  222. 

That  he  shall  be  the  sole  judge  of  the  estimates 
implies  that  he  shall  be  competent  and  act  honest- 
ly; and  neither  i;>arty  is  bound  by  his  fraudulent 
esttmates.  Georgia  Pac  R.  Co.  v.  Brooks,  66  Miss. 
588. 

Where  parties  to  a  contract  agree  to  be  governed 
by  the  directions  of  an  engineer,  his  Judgment  and 
opinion  are  in  the  absence  of  fraud  binding  on  k)oth 
parties.    Lake  View  v.  MacRitchle,  li34  Hi.  20& 
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His  final  certificate  is  conclusive  on  both  parties. 
Ouibault  V.  McOreevy,  18  Can.  Sup.  Ct.  Rep.  600. 

Where  parties  agree  that  all  questions  relating 
to  tbe  work  shall  be  decided  by  an  engineer  in 
oharge,  his  decision  to  be  final,  his  decision  can  not 
be  questioned,  except  for  fraud,  or  such  gross  mis- 
take as  to  imply  bad  faith.  Hot  Springs  R.  Co.  v. 
Maher,48Ark.622. 

His  estimates  are  in  the  nature  of  an  award  by 
an  umpire  which  equity  has  Jurisdiction  to  set 
aside.    Qeorgla  Pac  R.  Co.  v.  Brooks,  66  Miss.  683. 

When  the  engineer's  estimate  and  certificate  are 
required  by  the  provisions  of  the  contract  the  fail- 
ure to  obtain  such  certificate  was  fatal  to  the  right 
of  recovery.  Byron  v.  Low,  11  Cent.  Bep.  904,  109 
N.Y.  WL 

*  Where  a  contract  stipulated  that  estimates  of  the 
company's  engineer  should  be  final  and  conclusive, 
**without  further  recourse  or  appeal''  it  was  held 
that  for  extra  work,  peremptorily  ordered  done 
by  the  engineer  tbe  contraccor  must  be  paid. 
Louisville.  £.  &  St.  L.  B.  Co.  v.  Donnegan,  9  West. 
Rep.  641,  111  Ind.  179. 

His  certificate  of  satisfaction  was  sufficient  to 
show  performance.  McGuire  v.  Rapid  City,  5  I^ 
R.  A.  762,  6  Dak.  846. 

Though  the  contzuot  provides  that  he  phall  de- 
termine all  points  in  dispute,  he  cannot,  In  deter- 
mining the  balauce  due  upon  the  contract,  deduct 
from  the  bulk  sum  contract  price  becauee  of  an  al- 
leged error  in  the  calculation  of  quantities  of  work 
to  be  done.  Peters  v.  Quebec  Harbor  Comrs.  19 
Can.  Sup.  Ct.  Rep.  686. 

Where  his  award  od  'disputed  matter  submitted 
to  his  arbitration  is  to  be  conclusive,  it  Is  no  d^ 
fense  that  he  ordered  a  rehearing  though  be  can- 
not reopen  his  award  and  go  into  a  general  hear- 
ing upon  an  allegation  of  mistake  by  the  defeated 
party.  Robinson-Rea  Mfg.  Co.  v.  Mellon,  130  Pa. 
X67. 

Where  bv  the  terms  of  the  contract  the  decision 
of  the  engineer  is  to  be  final  this  provision  is  ob- 
ligatory. Upon  a  contract  for  construction  pro- 
viding for  the  use  of  certain  old  materials.  If  ma- 
terials are  ordered  beyond  the  amounts  contracted 
for,  the  contractor  cannot  recover  therefor  as  up- 
on a  new  and  additional  contract.  Dillon  v.  Syrm- 
cuse,  29  N.  Y.  S.  R.  912. 

3f(«ealce<n  judifment  net  rerlnoabls. 

A  mere  mistake  in  Judgment  on  the  part  of  one 
empowered  to  ascertain  and  determine  facts  is  not 
ground  for  Judicial  interference,  where  he  acted  In 
good  faith  upon  doubtful  facta  and  his  decision 
was  to  be  conclusive.  Oemsheim  v.  Central  Trust 
Co.  40  N.  Y.  S.  R.  967;  Baltimore  &  O.  R.  Co.  v.  Can* 
ton  County,  70  Md.  406;  Morgan's  App.  1  Cent.  Rep. 
412,110Pa.27L 

A  party  is  not  liable  for  an  error  m  Judgment  if 
in  good  faith  he  exercises  his  Judgment  and  acts 
upon  it,  wb  I  lie  does  not  act  maliciously,  even 
where  he  may  have  exercised  his  power  arbitrarily. 
Downing  v.  McFadden,  18  Pa.  884. 

No  one  is  liable  for  a  mistake  in  the  exercise  of  si 
discretion  conferred  upon  him.  Moore  v.  Clear* 
field  School  Directors,  69  Pa.  282. 

Where  there  Is  no  fraud  a  mistake  tn  the  Jud^^. 
ment  of  an  inspector  to  discriminate  classes  te 
a  misfortune  of  the  one  who  chooses  him.  WaUao^ 
V.  Curtis,  86  nL  lfi& 
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perfected  as  aforesaid,  nor  until  one  year." 
The  record  fails  to  show  that  Church  &  Cory 
refused  to  express  satisfaction  with  the  plain- 
tiff's title  through  any  fraudulent  or  improper 
motive.  The  learned  judge  of  the  court  below, 
in  determining  the  issues  between  the  parties, 
Btated  he  would  assume  that  the  attorneys  acted 
in  the  best  of  faith,  but  held  thai,  if  the  title 
was  in  fact  good,  the  defendants  could  not  re- 
fuse to  pay  the  note  because  their  attorneys 
were  not  satisfied  with  the  title.  In  this  we 
think  the  court  erred.  The  case  at  bar  differs 
in  two  Tery  material  respects  from  the  cases 
cited  by  respondent,  namely,  there  was  con- 
ceded to  be  a  defect  in  the  title  at  the  time  the 
notes  were  executed  and  delivered,  requiring 
action  on  the  part  of  the  plaintiff  to  cure,  and  the 
arbitrators  selected  were  not  parties  to  the  con- 
tract, but  were  disinterested  persons,  chosen  for 
the  express  purpose  of  passing  upon  the  title. 
It  was  doubtless  the  object  of  the  parties  to 
a^oid  disputes  and  expensive  litigation;  cer- 
tainly some  effect  must  be  given  to  the  stipula- 
tion contained  in  the  agreement  To  hold  that 
the  opinion  of  the  court,  as  to  the  validity  of  the 
title,  can  be  substituted  for  that  of  the  arbitra- 
tors, would  defeat  the  intentions  of  the  parties, 
and,  in  effect,  make  a  new  contract  for  them. 
This  the  court  has  no  right  to  do.  The  parties 
saw  fit  to  make  Church  &  Cory  the  umpires 
between  them,  and  if  the  latter  exercised  their 
best  judgment  in  good  faith,  and  with  an  hon- 
est intention  of  determining  the  question  as  to 
the  validity  of  the  title,  their  conclusion  is  final 
and  binding.  It  cannot  be  subjected  to  the  re- 
visory power  of  the  courts  without  doing  vio- 
lence to  the  plain  words  of  the  contract.  Sup- 
pose that  Church  <&  Cory  had  certified  that  the 
title  was  perfect,  could  it  be  maiDtaioed  that 
the  defendants  could  defeat  a  recoveiy  on  their 
notes  by  showing  that  in  fact  the  title  was  no 
better  than  when  the  contract  was  made?  We 
think  not.  In  Butler  v.  Tueker,  24  Wend.  449, 
the  court  said:  "  The  defendant  does  not  set 
np  that  part  of  the  covenant  which  requires 
the  work  to  be  done  to  his  satisfaction,  and  In 
omitting  to  do  so  he  has  acted  very  properly. 
As  to  that,  it  would  probably  be  enough  for 
the  plaintiff  to  aver  that  the  work  was  in  all 
other  respects  completed  in  pursuance  of  the 


contract;  for  if  the  defendant  was  not  satisfied 
with  such  a  performance,  it  would  be  his  own 
fault,  and,  as  a  general  rule,  a  party  cannot 
insist  on  a  condition  precedent  when  he  has 
himself  defeated  a  strict  performance.  But 
when  parties  fix  on  an  umpire  and  agree  to 
abide  by  his  decision,  neither  of  them,  without 
the  consent  of  the  other,  can  withdraw  the 
question  of  performance  from  the  common  ar» 
biter  for  the  purpose  of  referring  it  to  the  de- 
cision of  a  Jury."  In  Wallace  ▼•  Outtim,  89 
111.  168,  the  court  said:  "  No  fraud  of  the  in* 
specter  is  suggested,  and  if  he  was  deficient  in 
judgment,  not  being  able  properly  to  discrim« 
inate  the  different  classes  of  lumber,  it  is  the 
misfortune  of  the  defendants  In  choosing  him. 
By  choosing  him  they  relied  on  his  judgment^ 
and  must  be  concluded  by  it  in  the  absence  of 
all  fraud."  See  also  RihUmg  v.  United  Statet, 
97  U.  S.  401,  34  L.  ed.  1107;  DoUr,  NobU,  116 
N.  Y.  282,  6  L.  R  A.  664;  Whiteman  ▼.  New 
York,  21  Hun,  120:  Baaeen  ▼.  Baehr,  7  Wis. 
520;  MeOarrenv.  McNulty.lQmj,  141;  Duplea 
Bafely  Bailer  Co.  v.  Garden,  101  N.  Y.  887,  % 
Cent.  Rep.  879, 64  Am.  Rep.  711,  noU;  Worele^ 
V.  Wood,  6  T.  R.  723. 

The  appellant  offered  to  show  at  the  trial 
that  other  reputable  attorneys  did  not  consider 
the  title  perfect,  or  what  is  known  as  a  "mer- 
chantable title,"  but  on  objection  of  the  plain* 
tiff  the  offer  was  excluded.  It  cannot  be 
claimed,  therefore,  that,  in  rejecting  the  title. 
Church  &  Coxy  acted  capriciously,  which,  if 
alleged  and  proved,  might  be  taken  as  a  badge 
of  &id  faith.  As  there  was  no  allegation  in 
the  complaint  that  the  action  of  the  arbitrators 
chosen  by  the  parties  was  controlled  by  fraud 
or  collusion  between  them  and  the  defendants,, 
or  by  undue  infiuence  of  any  kind,  we  think, 
the  demurrer  ought  to  have  been  sustained. 
The  notes,  according  to  their  terms,  cannot 
mature,  and  no  action  therein  can  be  main- 
tained until  Church  &  Cory,  acting  in  good 
faith,  state  that  in  their  opinion  the  title  has 
been  perfected,  or  some  sufficient  reason  is 
shown  why  they  have  not  done  so. 

Theivdgment  and  order  are  revenedt  and  the 
cause  IS  remanded,  with  directions  to  the  court 
below  to  sustain  the  demurrer  to  the  complaint. 

We  concur:  Harrison,  /./  De  HaTen^t/^ 
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Tbe  oeeapaney  of  a  honsw  bgr  sk  flarm 
limnd  and  his  Ikmily  who  are  hired  to  do 
'vrork  connected  with  the  flarm  for  a  cer- 
tain price  per  day  and  tbe  use  of  the  house  to  live 
in  Js  incidental  to  the  employment,  and  the  rl^rht 
thereto  ceases  with  the  termination  of  the  serv- 
ice, the  poosesBion  heinir  all  the  time  that  of  the 


(October  8,  1808.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Court  of  Common  Pleas  for  Dauphin 
County  in  favor  of  plaintiff  in  an  fiction 
brought  to  recover  damages  for  the  alleged 
wrongful  ejection  of  plaintiff  from  certain 
premises  of  which  he  claimed  to  be  in  lawful 
possession  as  tenant  from  year  to  year.  Re" 
versed. 

The  basis  of  the  plaintiff's  flrst  assignment 
of  error  is  the  following  portion  of  the  charge 
given  to  the  jury  by  the  trial  court: 


NOTC— The  report  of  the  ;at)ove  case  quite  fully 
pfresenta  the  authorities  on  the  question  Involved 
U&ereln  of  the  nature  of  an  employ^*!  occupancy  of 
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his  employer*8  premises.  See,  In  connection  with 
this  case,  that  of  Brlstor  v.  Burr,  6  L.  R.  A.  710, 12(^ 
N.  Y.  487. 


See  also  29  L.  R.  A.  576. 
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*'  Endeavor  to  ascertain,  in  the  first  place, 
whether  this  was  a  renting  for  a  year  or  not 
Pid  the  plaintiif  rent  that  house  for  a  year  ? 
Was  the  contract  between  the  parties  that  he 
Was  to  be  employed  for  a  year?  And  in  con- 
nection with  that  a  question  of  law  has  been 
raised  as  to  the  legal  position  of  the  parties 
towards  each  other  with  respect  to  whether 
the  plaintiff  was  tenant  of  the  defendant,  or 
whether  he  was  merely  in  his  employ;  and 
that  question  is  one  which  we  shall  leave  to 
you  to  determine,  for  the  reason  that  if  be  was 
a  tenant  in  the  legal  sense  of  that  term;  if  he 
had  rented  the  house;  if  he  had  made  such  a 
contract  with  respect  to  the  house  tbat  he  be- 
came his  tenant  for  a  year,  then  the  defendant 
had  no  right  to  turn  bim  out  before  the  year 
was  up,  and  the  plaintiff's  right  would  be  dif- 
ferent from  what  it  would  te  if  he  was  not  a 
tenant,  but  simply  in  the  employ  of  the  de- 
fendant. So  it  Ixicomes  a  question  for  you  to 
determine,  and  it  depends  upon  the  nature  of 
the  contract  and  the  nature  of  the  employment 
We  leave  it  to  you,  then,  to  find  whether  he 
was  a  tenant  or  an  employe." 

The  basis  of  the  second  alignment  of  error 
was  the  following  portion  of  the  charge  by  the 
trial  judge: 

"If  the  occupancy  of  the  house  was  not 
necessary.  In  other  words,  to  the  employment, 
then  he  would  be  a  tenant;  and  you  will  have 
to  determine  then,  from  the  terms  of  the  con- 
tract as  you  find  them  to  be,  from  the  nature 
of  the  employment  and  the  situation  of  the 
premises  and  all  that,  whether  the  occupation 
of  the  house  was  necessary  to  the  employment. 
If  you  find  that  it  was,  then  he  would  be  an 
employe,  and  if  it  was  not,  then  he  would  be 
a  tenant " 

The  basis  of  the  fifth  assignment  of  error 
was  the  answer  by  the  court  to  defendant's 
fifth  point  which  point  and  answer  are  as  fol- 
lows: 

"  If  the  jury  believe  tbat  the  use  and  occu- 
pation of  the  house  in  question  was  a  part  of 
the  compensation  of  the  plaintiff  for  services 
to  be  performed  by  him  for  the  defendant,  and 
that  the  defendant,  either  under  the  agreement 
between  the  parties  or  by  reason  of  the  failure 
of  the  plaintiff  to  perform  such  services  prop- 
erly, had  the  right  to  discbarge  the  plaintiff 
and  did  dischargre  him,  in  such  case  the  de- 
fendant was  entitled  to  the  possession  of  said 
house  and  had  the  legal  right  to  Utte  posses- 
aion  of  it,  provided  he  committed  no  breach  of 
the  peace  and  did  no  wanton  damage." 

**  To  that  we  say,  gentlemen,  if  you  should 
find  the  occupation  of  the  house  was  a  ncces- 
Bary  incident  to  the  service,  and  thus  find  that 
the  plaintiff  was  an  employ^  and  not  a  tenant, 
then  if  he  failed  to  perform  his  duty  to  such 
an  extent,  as  we  have  instructed  you  in  the 
preceding  point,  as  would  ^ive  the  defendant 
a  right  to  terminate  his  employment,  then  the 
defendant  would  have  the  right,  when  he  did 
terminate  the  employment,  to  terminate  the 
possession  of  the  house,  provided  he  did  no 
unnecessary  damage." 

A  motion  for  new  trial  was  made  which  was 
overruled  by  Simonton,  P.  J.,  who  delivered 
an  opinion  the  material  parts  of  which  are  as 
follows: 

"The  principal  reason  assigned  for  a  new 
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trial  is  that  the  court  erred  '  in  instructing  the 
jury  that  the  test  of  whether  the  house  waa 
occupied  by  the  plaintiff  as  an  em  ploy  6  or  as 
a  tenant  was  whether  the  occupation  waa  a 
necessary  incident  of  the  eraplovment'" 

*'  The  learned  counsel  concedes  that  if  lieg. 
T.  SpurreU,  L.  R.  1  ().  B.  72,  was  correctly 
decided,  the  instruction  was  correct,  but  he 
contends  thai  this  case  'is  utterly  inconsist- 
ent with  the  language  used  and  the  decisions 
reached  in  other  cases.'  It  may  be  remarked 
that  thiscase  was  decided  in  1865,  and  is,  there- 
fore, later  than  any  of  the  other  cases  referred 
to,  and  that  thev  were  cited  and  considered  in 
the  argument  ot  this  cose  and  that  the  opinion 
of  Cockburn,  Ch,  «/.,  was  concurred  in  by  the 
other  judges  of  the  queen's  bench;  and  we 
might  be  justified  in  assuming  that  if  there 
is  any  inconsistency  between  the  prior  cases 
and  iicg.  v.  Sptirrell,  they  must  give  wa^  to  it. 
We  do  not  think,  however,  that  there  is  any 
real  inconsistency  between  it  and  the  cases 
which  preceded  it,  and  that  any  apparent  dif- 
ference is  one  of  expression  rather  than  decis- 
ion. Nor  do  we  understand  that  the  instruc- 
tion complained  of  was  as  strong  against  the 
defendant  as  it  is  stated  in  the  reason  for  the 
new  trial. 

"  The  whole  instruction  must  be  read  to- 
gether. A  part  of  it  was  that,  'if  the  bouse 
went  with  the  employment,  in  the  i^nse  tbat  it 
was  reasonably  necessary  that  the  person  who 
was  employed  to  do  the  work  should  occupy 
the  house;  if  that  was  the  purpose  and  tise  of 
the  house, — then  he  would  be  ^n  employe,  and 
not  a  tenant;  whereas,  if  that  was  not  so,  if  the 
occupation  of  the  house  was  an  intlependent 
matter  and  if  he  contracted  for  as  an  independ- 
ent matter,  then  he  would  be  a  tenant.' 

"This  we  think  was  q^uite  as  strongly  In 
favor  of  the  occupation  bemg  that  of  an  m- 
ploy6  as  the  language  of  Bailey,  J ,  in  Tiax  v. 
KelsUrn,  5  Maule  &  S.  186.  quoted  by  the 
counsel,  where  he  says:  'I  tak<»  tLr  Jlstinction 
as  laid  down  in  Bex  v.  Mifister,  3  Maule  A  S. 
276,  to  be  this,  that  if  the  occupation  be  un- 
connected with  the  s^  rvice,  it  will  confer  a  set- 
tlement, but  if  it  be  neceasarily  connected  with 
the  service,  as  if  it  be  neccFsary  for  the  due 
performance  of  the  service,  it  shall  nol  confer 
a  settlement  Now,  from  this  case  I  collect 
that  the  occupation  of  the  house  was  necessary 
for  the  performance  of  the  service;  therefore 
it  must  be  taken  as  the  occupation  of  the  mas- 
ter, and  not  of  the  servant'  Jttstice  Bailey's 
exjDression  is,  *If  the  occupation  be  unconnected 
with  the  service  it  will  confer  a  settlement.* 
Our  instruction  to  the  jury  was,  *If  the  occu- 
pation of  the  house  was  an  independent  mat- 
ter, and  if  he  contracted  for  it  as  an  independ- 
ent matter,  then  he  would  be  a  tenant'  And 
the  reason  criven  by  the  same  judge  for  the  de- 
cision in  I&c  V.  Cheahunt,  1  Barn.  &  Aid.  473, 
is,  'in  this  case  the  tenement  is  connected  with 
the  pauper's  service  under  tlie  board  of  ordi- 
nance,' and  he,  therefore,  held  tbat  it  was  an 
employment  and  not  a  tenancy. 

"In  Seg.  v.  Spurrell,  Lora  Cockbum  was 
in  effect  prescribing  the  test  which  ought  to 
guide  a  jury  in  determining  whether  under  the 
facts  as  found  by  them  tne  occupation  was 
that  of  a  tenant  or  a  servant,  for  he  was  declar- 
ing the  rule  to  be  followed  by  the  quarter  ees- 
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«ion8  wlien  the  facts  of  tbe  case  should  be 
found. 

"  All  tbe  cases  agree  that  where  it  is  found 
that  tbe  occupatioiT  is  necessary  for  tbe  pur- 
pose of  tbe  service  it  is  that  of  an  employe  and 
not  of  a  tenant,  and  tbat  where  tbe  occupation 
oi  the  premises  is  an  independent  matter  not 
•connected  witb  tbe  service  it  is  that  of  a  ten- 
ant. Tbe  divergence,  if  any,  between  tbe  de- 
cision occurs  only  where  it  Ixecomes  a  question 
of  some  dif&culty  to  determine  tbe  degree  in 
which  tbe  occupation  is  connected  witb  or  nec- 
essary to  tbe  service  and  it  seems  in  several  of 
the  cases  to  he  more  a  question  of  language 
and  terms  tban  of  substance.  In  some  of  tbe 
cases  and  in  many  of  the  illustrations  used  in 
them  by  way  of  analogy  it  is  assumed  tbat  tbe 
relation  is  tbe  same  as  tbat  of  tbe  suggested 
analogy  wfaiob  is  confessedly  tbat  of  a  servant. 

**  We  do  not  think  it  necessary  for  our  pres- 
ent purpose  to  review  these  cases  or  to  refer  in 
detail  to  tbe  few  cases  cited  from  the  reports 
of  this  country.  Tbe  question  would  seem 
never  to  ba^e  come  into  tbe  courts  of  our  own 
state  and  bence  it  is  still  open  and  can  only  be 
settled  by  a  decision  of  tbe  supreme  court. 
Many  of  the  English  cases  are  evidently  influ- 
enced by  tbe  inclination  of  tbe  courts  to  look 
to  tbe  interest  or  tbe  convenience  of  employers 
and  landlords  ratber  than  of  tenants  and  of  em- 
ployes. We  do  not  think  this  tendency  ought 
to  be  carried  too  far  having  in  view  tbe  habits 
and  customs  of  tbe  people  in  our  own  rural 
districts,  where,  as  is  well  known,  tbe  renting 
of  houses  and  the  change  in  their  occupancy 
dates  almost  exclusively  from  tbe  first  day  of 
April  in  each  year,  and  it  is  comparatively  sel- 
dona  that  a  tenement  is  vacant  at  other  periods 
of  tbe  year,  so  tbat  it  might  often  be  practi- 
cally impossible  for  a  person  dispossessed  of  bis 
dwelling  with  his  wife  and  children  in  tbe  mid- 
dle of  the  year  to  find  another  abode,  and  tbe 
hardship  which  would  arise  from  such  a  con- 
straction  of  the  law  as  would  tend  to  bring 
about  this  state  of  facts  might  be  very  much 
frreater  tban  if  tbe  inclination  were  to  hold  that 
the  occupation  of  a  tenement  was  as  a  tenant 
ratber  tban  as  an  employ 6." 

The  further  facts  sufficiently  appear  in  the 
opinion. 

MessTM.  Sajnuel  J.  M.  HcCarrell  and 
M.  'W.  Jacobs*  for  appellant: 

Tbe  instruction  that  the  test  is  '*  whether 
the  occupation  of  tbe  bouse  was  necessary  to 
the  employment.  If  you  find  tbat  it  was,  then 
be  would  be  an  employ!;  and  if  it  was  not, 
then  be  would  be  a  tenant,"  was  based  upon 
Reg.  V.  SpvrreU,  L.  R.  1  Q.  B.  72,  a  case  in- 
▼oiiring  the  Question  of  eligibility  to  office,  for 
which  an  independent  occupation  of  a  bouse 
was  held  necessary;  and  the  test  there  laid 
down  for  determining  whether  a  bouse,  owned 
by  a  master  and  occupied  by  bis  servant,  was 
occupied  by  the  latter  qua  tenant  or  qua  serv- 
ant, -was,  whether  or  not  tbe  occupation  was 
"necessary  to  tbe  service." 

But  in  no  other  case,  English  or  American, 
is  this  doctrine  held.  It  is  true  tbat  in  a  few 
judges  have  said  tbat  if  tbe  occupation 
necessary  to  tbe  employment  tbe  occupa- 
tion 'Was  under  tbe  relation  of  master  and  serv- 
ant; but  the  converse  is  not  held  and  does  not 
follow.  .  . 
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Hex  ▼.  EeUttern,  5  Manle  &  8.  186;  Bex  v. 
Chethunt,  1  Bam.  <&  Aid.  4rd. 

If  the  occupation  is  "wholly  unconnected 
with  tbe  service,"  it  is  under  tbe  relation  of 
the  landlord  and  tenant;  but  if  it  is  connected 
with  the  service,  and  afortiori^  if  it  is  necessa- 
rily connected  witb  the  service,  d.  g,,  if  it  is 
necessarv  for  the  due  performance  of  the  serv- 
ice, it  is  under  the  relation  of  master  and 
servant 

Rerraim  t.  People,  60  N.  Y.  ^1,  14  Am. 
Rep.  158:  Ohatard  ▼.  (/Donovan,  80  Ind.  20, 
41  Am.  Rep.  782;  Rex  v.  Mineier,  8  Maule  & 
S.  276;  Hughee  y.  Chatham  Overseen,  5  Man. 
&0.  64. 

Smith  on  Master  &  Servant,  80,  thus  states 
the  result  of  tbe  settlement  cases:  "  The  occu- 
pation of  a  tenement  connected  with  and  ancil- 
lary to  the  service  would  not  confer  a  settle- 
ment, though  it  would  if  wholly  unconnected 
therewith.'*^ 

In  Lighthody  ▼.  T}ruel8en,  89  Minn.  810,  tbe 
occupation  by  tbe  servant  is  stated  to  be 
"merely  accessory  to  tbe  more  convenient 
performance  of  bis  duties  as  servant." 

In  few  of  tbe  cases  could  tbe  occupation  be 
said  to  be  "necessary  to  tbe  service."  The 
only  exception^  case  (probably)  is  tbat  of  Rex 
▼.  Tynemouth,  12  East,  46,  the  case  of  a  light- 
housekeener 

See  Rex  ▼.  Stock,  2  Taunt  889;  BeHie  v. 
Beaumont,  16  East,  88;  Reg,  v.  Tiverton,  80  L. 
J.  M.  C.  79;  Lake  v.  CampbeU,  6  L.  T.  N.  B. 
582;  Cliatard  v.  (/Donovan,  80  Ind.  20,  41  Am. 
Rep.  782. 

Reg.  V.  Bpurrell,  supra,  was  between  the 
public  and  tbe  occupier  of  the  cottage,  the 
question  beinff  one  of  eligibility  to  office,  and 
it  is  suggested  by  Holroyd,  J.,  in  Rex  v.  Job- 
ling,  Russ.  &  R.  C.  C.  625,  that  the  nature  of 
tbe  occupation  might  be  considered  different 
in  tbat  case  and  in  a  case  arising  between  tbe 
owner  and  tbe  occupier. 

Tbe  learned  court  below  erred  in  submitting 
to  the  jury  the  question  whether  the  plaintiff 
occupied  the  house  as  tenant  or  as  servant  and 
in  not  Instructing  them  as  matter  of  law  upon 
the  undisputed  facts  in  tbe  case  tbat  be  occu 
pied  as  servant. 

Hughes  V.  Chatham  Overseers,  svpra;  Fox  v. 
Dalby,  L.  R.  10  C.  P.  284. 

The  position  of  Bowman  was  similar  to  tbat 
of  a  gardener,  cottager,  or  agricultural  laborer 
under  the  English  authorities,  whose  occupa- 
tion has  been  uniformly  held  to  be  that  of  a 
servant. 

Bertie  ▼.  Beaumont,  Rex  v.  MiTister,  and 
Lake  v.  Campbell,  supra;  Doe  v.  Derry,  9 
Car.  &  P.  494;  /.<>rd  Ellen  borough  in  Rexy. 
Cheshunt,  supra;  Tindall,  CJi.  J.,  m  Dobson  v. 
Jones.  5  Man.  &  G.  112;  State  v.  Curtis,  20  N. 
O.  222;  Haywood  v.  MiUer,  8  Hill,  90;  People 
V.  Annis,  45  Barb.  804;  Doyle  v.  Oibbs^  6  Lans. 
180;  Kerrains  v.  People,  60  N.  Y.  221,  14  Am. 
Rep.  158;  StaUv.  Jewell,  84  N.  J.  L.  259;  Do^ 
V.  Derry,  9  Car.  &  P.  194;  Rex  v.  Stock,  2 
Taunt.  240. 

In  Eayu>ood  v.  Miller,  supra,  tbe  court  said : 
"  It  is  assumed  by  the  contract  tbat  tbe  de- 
fendant below  should  furnish  a  bouse;  •  .  . 
It  does  not  follow  that,  when  he  becomes  dis- 
satisfied and  gives  bis  servant  warning  to 
depart,  and   the  latter   refuses,  the  master 
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may  not  tarn  tbe  seryant  away  and  remoTe  his 

SKxis.  To  be  sure,  the  master  does  this  under 
e  peril  of  payiDg  damages  for  a  breach  of 
the  contract  with  bis  servaDt,  if  he  cannot 
show  good  grounds  for  dismissing  him.  But 
he  is  not  a  trespasser,  whether  he  have  good 
cause  or  not. 

See  also  Kerraint  ▼.  PeopU,  tupra;  Briitor 
V.  Burr,  8  L.  R.  A.  710,  IJiO  N.  Y.  427;  Oom- 
$tock  V.  Dodge,  48  How.  Pr.  97;  Lighthody  v. 
TntelMH,  89  Minn.  810;  State  ▼.  Curtis,  Rex7. 
Stock,  Bex  7.  Cheahunt  and  B^,  v.  Tiverton^ 
iupra;  Lake  ▼.  CampbeU^  6  L.  T.  N.  8.  682. 

It  must  be  remembered  that  the  case  before 
the  court  is  an  action  of  trespass  quare  claueum 
fregit,  and  as  such  action  does  not  lie  unless 
the  plaintiff  has  either  possession  or  the  right 
of  possession,  it  follows  that  a  servant,  who 
has  neither,  cannot  maintain  it  against  his  mas- 
ter who  has  both 

kayhew  ▼.  SutOe,  4  EI.  &  Bl.  847;  WhiU  v. 
Bayley,  10  0.  B.  N.  S.  227. 

This  court  has  decided  that  one  who  has 
mere  possession  cannot  maintain  trespass,  qitare 
elatieum /regit,  against  one  who  has  the  right 
of  possession. 

Overdeer  y.  Lewie,  1  Watte  &  8.  90,  87  Am. 
Dec.  440;  Kellam  v.  Jamon,  17  Pa.  467;  Zell  v. 
Beam,  81  Pa.  804.  See  also  Hyatt  v.  Wood,  4 
Johns.  150,  4  Am.  Dec.  258;  Jaekeon  v. 
Fanner,  9  Wend.  201:  Lowy,  EZmll,  121 
Mass.  809, 28.Am.  Bep.  272;  Lyon  ▼.  Fairbank, 
79  Wis.  455. 

Meeers,  Huauna  A  Shopp  and  A*  J« 
Herr,  for  appellee: 

The  best  argument  for  appellee  U  to  be  found 
in  the  opinion  of  Simonton,  P.  J.,  overruling 
tbe  motion  for  new  trial. 

That  no  rent  as  such  was  reserved  or  pro- 
vided to  be  paid  does  not  negative  the  existence 
of  the  relationship  of  landlord  and  tenant. 

MiteheU  v.  Com.  87  Pa.  187. 

There  is  no  inconsistency  in  the  relation  of 
master  and  servant  with  that  of  landlord  and 
tenant. 

Eughee  v.  Chatham  Oeereeere.  5  Man.  d  G. 
54. 

WilliamSt  J.,  delivered  the  opinion  of  the 
court: 

The  question  on  which  this  case  turns  is  one 
of  considerable  practical  importance,  and  in 
this  state  it  seems  to  be  an  open  one.  The 
learned  trial  judge,  finding  no  precedent  in 
our  own  reports  to  guide  him,  turned  to  the 
English  courte,  and  followed  what  he  believed 
to  be  tbe  rule  held  by  them.  He  stated  at  the 
same  time  that  the  question  was  one  that 
could  **  only  be  settled  by  a  decision  of  the 
supreme  court."  The  facts  on  which  the 
question  arises  are  mainly  undisputed.  They 
show  that  Bradley  owned  a  farm  in  Dauphin 
county,  containing  about  twenty-nine  acres. 
About  four  or  five  acres  of  this  were  occupied 
bv  a  mill  and  pond  operated  by  the  owner. 
To  care  for  the  balance,  and  the  stock  upon  it, 
he  hired  Bowman  and  his  familv.  The  farm 
work  and  the  care  of  the  cattle  were  to  be 
looked  after  by  Bowman.  His  wife  was  to 
milk  the  cows.  His  son  was  to  deliver  the 
milk  each  morning  to  Bradley  in  the  city  of 
Harrisburg.  For  this  labor  Bowman  was  to 
receive  one  dollar  per  day,  and  the  use  of  a 
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house  upon  tbe  premises,  to  be  occupied  by 
himself  and  family.  The  only  fact  in  dispute 
was  the  duration  of  the  contract.  The  plaio* 
tiff  alleged  it  was  to  continue  for  one  year. 
The  defendant  asserted  that  it  was  terminable 
at  his  pleasure.  He  says  he  told  Bowman  : 
*'  I  will  try  you,  and  on  your  terms,  and  if 
yon  don't  suit  me  I  will  discharge  you,  and 
expect  you  to  leave  the  premises  on  sight." 
Which  was  the  true  version  was  a  question  of 
fact  for  the  jury.  If  they  found  with  the  de- 
fendant, that  was  an  end  of  the  plaintiff's  case, 
unless  by  some  arbitrary  rule  of  law  the  em- 
ploy6  was  turned  into  a  tenant  for  years.  On 
ibe  other  hand,  if  they  found  the  contract  was 
for  one  year,  the  plaintiff  was  entitled  to  re- 
coverv,  unless  the  defendant  should  show  a 
sufficient  reason  for  terminating  it  sooner. 
The  first  question,  therefore,  that  presented  it- 
self on  the  trial,  was  over  the  nature  and  ex- 
tent of  Bowman's  right  to  the  house  from 
which  he  was  ousted  by  the  defendant.  Wa» 
that  right  an  incident  of  the  hiring,  and  de- 
pendent on  the  continuance  of  the  relation  of 
employer  and  employe,  or  had  it  an  independ- 
ent separate  existence,  so  that  he  was  to  be 
treated  as  a  tenant  for  years,  with  a  right  to 
remain  in  possession  for  one  whole  year, 
whether  he  remained  in  the  employment  of  the 
owner  or  not?  This  was  a  question  of  law. 
The  terms  of  the  contract,  so  far  as  the  partiee 
differed,  it  was  the  duty  of  the  Jury  to  deters 
mine;  but,  the  terms  being  fixed,  their  legal 
import  was  for  the  court  to  declare.  This 
should  be  determined  upon  a  consideration  of 
the  nature  and  purpose  of  the  contract,  and 
the  character  of  tbe  business  to  which  it  re- 
lates; and  analogies  furnished  by  cases  arising 
under  the  poor  laws  in  England  or  in  this 
country,  while  they  may  be  helpful  in  some 
respects,  ought  not  to  be  controlling.  Tbe  sub- 
ject of  this  contract  was  labor.  Labor  was 
what  Bradley  needed  and  undertook  to  pay 
for.  It  was  what  Bowman  offered  to  furnish 
him  at  an  agreed  price.  The  labor  was  to  be 
performed  upon  the  land,  in  ite  cultivation,  in 
the  care  of  the  oows,  and  the  delivery  of  the 
milk.  As  Bowman  was  not  a  cropper,  or  a 
tenant  paying  rent,  his  possession  or  the  land 
and  the  cows,  and  the  implemente  of  farm  la- 
bor, was  the  possession  of  his  employer.  The 
barn  was  used  to  stable  the  cattle  and  store 
their  feed.  The  house  was  a  convenient  place 
for  the  residence  of  the  laborer.  Tbe  house, 
the  bam,  the  land,  the  cattle,  the  farming^ 
tools  were  turned  over  into  the  custody  of  the 
man  who  had  been  hired  to  care  for  the  prop- 
erty; but  he  had  no  hostile  possession,  no  in- 
dependent right  to  possession.  His  possession 
was  that  of  tne  owner  whom  he  represented, 
and  for  whom  he  labored  for  hire. 

This  was  not  denied  as  to  the  farm,  the 
bam,  the  stock,  or  the  tools,  but  an  attempt  is 
made  to  distinguish  between  the  bouse  and 
everything  else  that  came  into  tbe  possession 
of  the  employ^  in  pursuance  of  the  contract 
of  hiring.  There  is  no  solid  ground  on  which 
such  a  distinction  can  rest.  If  the  possession 
of  the  house  be  regarded  as  an  incident  of  the 
hiring,  the  incident  must  fall  with  the  princi- 
pal. If  it  be  regarded  as  part  of  the  compen- 
sation for  labor  stipulated  for,  then  the  nf*ht 
to  the  compensation  ceased  when  the  labor  wa» 
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discontinued.  Bowman  had  the  same  right  to 
InsiBt  on  the  payment  of  the  cash  part  of  hli 
-wages  as  on  that  part  which  proYided  his  fam- 
ily a  place  to  live.  His  right  under  the  con- 
tract of  hiring  was  like  that  of  the  porter  to 
the  possession  of  the  porter's  lodge  ;  like  that 
of  the  coachman  to  his  apartments  oyer  the 
stable  ;  like  that  of  the  teacher  to  the  rooms 
he  or  she  may  have  occupied  in  'the  school 
buildings ;  like  that  of  the  domestic  servants 
to  the  rooms  in  which  they  lodge  in  the  house 
of  their  employers.  In  all  these  cases,  and 
others  that  might  be  enumerated,  the  occu- 
pancy of  the  room  or  house  is  incidental  to  the 
employment.  The  employe  has  no  distinct 
right  of  possession,  for  his  possesj^ion  is  that  of 
the  emplover,  aod  it  cannot  survive  the  hiring 
to  which  it  is  incidental,  or  under  which  it  is 
part  of  the  contract  price  for  the  services  per- 
formed. So.  in  this  case,  if  the  contract  was 
simply  a  contract  for  labor  at  one  dollar  per 
day  and  a  house  to  live  in,  the  plaintiff  held 
the  house  by  the  same  title  and  for  the  same 
purpose  that  he  did  the  land  or  the  cattle  in 
the  care  of  which  his  labor  was  to  be  per- 
formed. When  his  contract  ended,  his  rights 
in  the  premises  were  extioguisbed,  and  it  was 
hJs  dut^'  to  give  way  to  his  successor.  The 
Jury  might  have  found  the  disputed  term  of 
the  contract  in  the  plaintiff's  favor,  and  that 
the  contract  was  made  in  express  words  for 
one  year.  In  this  case  the  defendant  would 
be  called  upon  to  explain  his  conduct  in  dis- 
charg^ins;  the  plaintiff  before  the  time  for  which 
he  was  hired  had  expired,  and  the  jury  would 
have  to  determine  whether  his  conduct  was  a 
Tiolation  of  the  contract  on  his  part,  or  was 
justified  by  the  reasons  assigned.  But  the 
plaintiff's  declaration  is  not  drawn  upon  this 
basis.  It  does  not  allege  a  violation  of  con- 
tract, but  a  trespass.  It  asserts  that  the  plain- 
tiff was  **in  the  lawful  and  peaceable  possession 
of  a  certain  dwelling-house,  messuage,  and 
tract  of  land ; "  and  that  the  defendant  "  with 
a  high  hand  entered  upon  said  dose,  and 
forcibly  threw  out  of  said  dwelling  the  furni- 
ture and  propel  ty  of  said  plaintiff,  and  exposed 
the  same  to  the  weather,  and  broke  and  in- 
lared  the  same."  The  damages  alleged  are  for 
injury  to  the  furniture,  and  money  paid  to  se- 
cure another  house  for  himself  and  family. 
The  case  seems  to  have  been  begun  and  tried 
hy  the  plaintiff  on  the  theory  that  his  right  to 
the  posisession  of  the  house  was  superior  to  his 
ri^ht  to  remain  in  the  defendant's  service;  and 
that,  while  his  emplover  might  dismiss  him 
from  the  one  at  any  dme,  he  could  not  oust 
him  from  the  other  until  the  expiration  of  one 
full  year.  Such  a  theory  cannot  be  sustained 
hy  proof  of  a  contract  for  labor  at  a  fixed  price 
per  day  and  a  house  to  live  Id.  It  can  only  be 
supported  by  proof  of  a  contract  for  one  year's 
occupancy  of  the  house.  Both  parties  agree 
that  the  contract  in  this  case  was  one  of  hiring. 
There  is  no  pretense  of  a  separate  lease  for  the 
house.  The  compensation  for  its  use  was  in 
the  labor  to  be  performed  on  the  premises. 
When  the  labor  ceased,  on  the  19th  of  July, 
the  plaintiff  ceased  to  pay  for  his  occupancy. 
By  ceasing  to  labor  without  remonstrance  or 
objection,  he  must  be  held  to  acquiesce  in  the 
defendant's  right  to  terminate  the  contract  for 
labor.     If  that  contract  was  rightfully  termin- 
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ated,  then  the  plalntlfTs  right  to  the  house  was 
at  an  end,  and  he  could  be  lawfully  put  out  of 
possession.  These  views  sustain  the  first  and 
second  assignments  of  error.  The  fifth  assign- 
ment is  also  sustained.  It  is  not  necessary 
that  occupation  of  a  house  or  apartments 
should  be  a  necessary  incident  to  the  service 
to  be  performed,  in  order  that  the  right  to 
continue  in  possession  should  end  with  the 
service.  It  is  anough  if  such  occupation  is 
convenient  for  the  purposes  of  the  service,  aod 
was  obtained  by  reason  of  the  contract  of  hir- 
ing. 

For  reasons  thus  given  the  judgment  in  thU 
eaee  ie  reversed. 


Joseph  EIEFFER 

V, 

Borough  of  HUMMELSTOWN,  AppL 


(. 


.Pa.. 


.) 


A'pUe  of  stones  on  the  roadsida  leaving 
space  enous^h  for  travel  will  not  rea* 
der  a  borough  liable  for  an  injury  to  a  per- 
son thrown  upon  the  stones  by  the  fall  of  the  hois» 
he  to  riding  where  thto  tooooasioned  by  the  struff- 
glee  of  another  horse  fn  hto  team  which  to  fri^hW 
ened  by  the  shooting  of  guns  near  the  road. 

(October  8.  IMS.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Court  of  Common  Pleas  for  Dauphin 
Count V,  in  favor  of  plaintiff,  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  resulted  from  the  negll- 
^nt  manner  In  which  defendant  maintained 
Its  highway.    Hecereed, 

The  facts  are  stated  in  the  opinion. 

Meeer$.  Harvey  B.  Houck*  Franklin  J. 
Shallher  and  J.  C.  Mc Alamey»  for  appel- 
lant: 

All  the  testimony  of  the  plaintiff  shows  he 
was  guilty  of  bringing  upon  himself  all  the  in- 
juries of  which  he  complains  by  more  than 
contributory  negligence.  It  was  fool-hardi- 
ness. He  kuew  of  the  stone  pile,  he  knew  of 
the  shooting,  and  voluntarily  undertook  to 
test  his  ability  in  managing  his  team,  and  waa 
hurt  in  the  experiment.  '*He  was  bound  to 
avoid  a  known  danger." 

Pittebvrgh  3,  E.  Co.  v.  Taylor,  104  Pa.  806. 

The  court  should  have  withdrawn  the  case 
from  the  jury  or  have  directed  a  verdict  in  our 
favor  as  requested  in  the  third  point. 

Payne  v.  Heeee,  100  Pa.  801. 

The  wagon  road  did  not  extend  to  the  wholo 

N0TB.~The  above  case  brings  out  clearly  the  rul» 
UmltlDg  the  extent  to  which  Injuries  consequent 
upon  defective  highways  can  be  charged  to  such 
defect  so  as  to  make  the  authorities  liable. 

For  note  on  the  ilabllity  of  a  municipality  for  In- 
juries caused  by  horses  becoming  frightened  on 
highways,  see  Bowes  v.  Boston  (Mass.)  15  L.  R.  A. 

aes. 

For  oases  on  the  question  of  proximate  cause  for 
injuries  such  as  that  involved  In  the  above  case, 
see  Smith  v.  Kanawha  County  Ct.  8  L.  R.  A.  82,  and 
note  38  W.  Ya.  713.  Also  note  to  Smethurst  v.  In- 
dependent Ck>ngregatlonal  Church  Proprs.  (Mass.)  % 
L.R.A.a06. 


See  also  19  L.  R.  A.  365;  39  L.  11.   A.  00;  47  L.  II.  A.  752. 
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■pace  between  the  fences,  and  the  duty  to  keep 
ia  repair  extended  to  that  part  only  which  the 
public  had  the  right  to  use  as  a  wagon  way. 

Dill.  Mun.  Corp.  §  1008;  Monongahela  Gity 
▼.  Fisch&r,  2  Cent.  Rep.  79,  111  Pa.  18. 

Supervisors  are  not  bound  to  furnish  roads 
upon  which  it  will  be  safe  for  horses  to  run 
away. 

Plymouth  Twp,  v.  Orater,  125  Pa.  24;  J3br- 
itiek  ▼.  DunJde,  146  Pa.  220.     • 

In  the  absence  of  evidence  that  the  stones 
were  dangerous  to  public  travel,  there  could 
be  no  recovery  agaiust  the  borough,  as  negli 
gence  could  not  be  presumed. 

WorrilatD  v.  Upper  Chidtater  Twp,  1  Pa. 
Adv.  Rep.  622;  Farker  v.  Sandy  Lake,  180 
Pa.  123. 

Plaintiff  must  show  a  cause  of  action  result- 
ing exclusively  from  the  negligence  and  wrong 
of  the  defendant. 

Waters  v  Wing,  69  Pa.  211. 

If  the  plaintiff's  negligence  contributed, in 
any  degree  he  could  not  recover. 

Monongahela  City  v.  Fischer,  eupra;  Brie  v. 
MagiU,  101  Pa.  616;  Chartiere  Tutp.y,  PhiUipe, 
122  Pa.  601. 

If  plaintiff  had  warning  that  it  was  danger- 
ous and  knew  that  by  the  exercise  of  reasona- 
ble precaution  the  clanger  could  be  avoided, 
T>rudence  required  that  such  precaution  should 
be  taken 

Forks  Twp,  v.  King,  84  Pa.  230;  Crescent 
Twp.  V.  Anderson,  6  Cent.  Rep.  616,  114  Pa. 
647;  Fleming  v.  Lock  Haten,  15  W.  N.  C.  216; 
Ershine  v.  McNichol,  13  W.  N.  C.  224. 

If  the  plaintiff  chose  to  take  the  chances  of 
a  safe  passageway  over  this  road  under  the 
circumstances,  he  assumed  the  risk,  and  by  it 
waives  his  right  of  complaint.  He  cannot  have 
both. 

Wilson  V.  CharUstown,  8  Allen,  187. 

Messrs.  Levi  B.  Alricks  and  John  C. 
Nissley,  for  appellee: 

Negligence  is  the  absence  of  care  according 
to  the  circumstances:  and  what  constitutes  neg- 
ligence when  the  standard  shifts,  not  accord- 
ing to  any  certain  rule,  depends  upon  the  facts 
and  circumstances  developed  at  the  trial  and 
cannot  be  determined  by  the  court,  but  must 
be  submitted  to  the  jury. 

Frankfotd  <fc  B,  Tump  Co,  v.  Philadelphia 
dT,  R  a?.  54  Pa.  346;  Philadelphia,  W.  dB. 
B,  Co.  V.  Stinger,  78  Pa.  219;  Pennsylvania  B, 
Co.  V.  Coo7i,  2  Cent  Rep.  823,  111  Pa.  430; 
Schum  V.  Pennsylvania  B.  Co.  107  Pa.  8;  Taylor 
V.  Delaware  db  H.  Canal  Co,  4  Cent.  Rep.  628, 
113  Pa.  162;  Lee  v.  WooUey,  109  Pa.  124;  Long- 
neekerY.  Pennsylvania  B.  Co,  105  Pa.  329;  Nfsiie 
V.  Second  db  Third  Sts,  Pass.  B.  Co.  113  Pa.  300; 
Delaware,  L,  dt  W.  B.  Co.  v.  Jon€sA2S  Pa.  314. 

When  the  measure  of  duty  is  not  unvarying, 
and  a  higher  degree  is  demanded  in  some  cir- 
cumstances than  in  others,  a  jury  alone  can 
determine  what  is  negligence,  andf  whether  it 
has  been  proved. 

Pennsylvania  Canal  Co.  v.  Bentley,  66  Pa. 
80. 

Concurrent  negligence  is  not  to  be  presumed; 
It  must  be  proved  by  the  defendant,  or  be 
properly  inferable  from  the  evidence. 

Beatty  v.  Oilmore.  16  Pa.  463,  55  Am.  Dec. 
614;  Erie  v.  Schwingle,  22  Pa.  384,  60  Am, 
Dec.  87;  Bush  v.  Johnston,  23  Pa.  209. 
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Here,  as  in  Plymouth  Twp.  t.  Oarver,  125 
Pa.  24y  the  road  contained  an  element  of  dan- 
ger to  ordinary  travel,  and  as  said  in  that  case, 
and  Jackson  Twp.  y.  Wagner,  127  Pa.  184,  and 
Wagner  v.  Jackson  Twp,  183  Pa.  61,  if  the  in- 
jury was  due  to  the  existence  of  defects  in  the 
road  which  the  exercise  of  common  prudence 
would  have  required  the  removal  of,  for  the 
safety  of  travelers  using  the  public  highway, 
the  plaintiff  was  entitled  to  a  verdict 

The  questions  in  the  case  were  of  "negli- 
gence on  the  part  of  the  borough  authorities, 
and  contributory  negligence  on  the  part  of  the 
plaintiff.  There  was  also  some  conflict  of  tes- 
timony, and  therefore  uncertainty,  as  to  some 
of  the  facts  bearing  on  each  of  these  Questions 
respectively."  If  the  plaintiff  is  right,  then, 
as  was  said  by  this  court  in  Wood  v.  jSidjgeport, 
143  Pa.  171,  "it  follows  that  there  was  no  error 
in  refusing  to  charge,  as  requested  by  defend- 
ant, that  under  all  the  evidence  .  .  .  the  ver- 
dict should  be  for  the  defendant,  or  in  sub- 
mitting both  the  questions  above  stated  to  the 
jury." 

Burrell  TSop.  ▼.  Uneapher,  10  Cent  Rep. 
828,  117  Pa.  368. 

Green*  J.,  delivered  the  opinion  of  the 
court: 

At  the  point  where  the  accident  in  this  case 
occurred,  the  road  was  upward  of  thirty-three 
feet  in  width.  On  the  one  side  of  the  road, 
and  next  the  fence,  there  was  a  long,  narrow 
pile  of  stones  about  150  feet  in  length,  about 
6  or  6  feet  in  width,  and  about  18  inches  in 
height,  towards  the  road,  and  sloping  back- 
ward to  about  two  feet  in  height  at  the  fence. 
The  entire  remaining  width  of  the  road  waa 
available  for,  and  used  as,  the  traveled  way. 
It  was  testified  that  owing  to  the  driving  of 
heavy  teams  over  it,  loaded  with  stone,  and  for 
a  considerable  time,  it  was  muddy  and  cut  up, 
and  the  best  part  of  the  road  was  that  which 
was  next  the  stone  pile.  The  road  was  much 
driven  over  every  day,  and  was  of  ample  width 
from  the  stone  pile  to  the  opposite  side  for  all 
purposes  of  public  travel.  The  plaintiff  was 
perfectly  familiar  with  the^road,  and  was  con- 
stantly traveling  over  it '  On  the  day  of  the 
accident  he  had  taken  a  load  of  com  to  the 
mill,  and  was  returning  over  the  road.  As  he 
came  to  the  place  of  the  accident  he  noticed 
some  boys  shooting  at  pigeons.  He  said: 
'*The  mules  didn't  mind  it  as  well  as  the  horses, 
but  I  attended  well  to  my  business,  and  I 
thought  I  had  got  along  pretty  well.  I  had 
passed  some  men  along  the  road  on  both  sides, 
with  guns,  and,  as  I  had  passed  those,  there 
was  a  shot  fixed  and  scared  mv  horses.  I  sup- 
pose I  could  have  got  them  under  control,  whca 
the  second  shot  was  fired.  They  became  un- 
manageable, and  I  could  not  do  anything,  and 
they  ran  towards  the  stone  pile  that  was  there, 
and  the  saddle  horse  fell.  I  often  wondered 
after  that  I  could  not  keep  my  foot  out  from 
under,  but  I  could  not  They  were  two  strong 
horses  that  I  thought  I  could  well  manage,  but 
the  saddle  horse  fell.  I  was  fast  up  to  my 
knees  lying  on  the  stone  pile."  On  cross  ex- 
amination be  was  asked:  ''Question.  Hovr 
did  it  happen  that  the  horse  fell?  Answer. 
When  the  horses  frightened,  the  off-side  horse 
ran  over  the  tongue,  and,  in  tussling  and  tan- 
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gling  around  there,  the  horse  fell.    I  never 
thought   of   the   horse   falliog.    The    horse 
I  suppose,  weighed   fourteen   hundred.    Q, 
How    far    were  you  away   from  the  stone 
pile  when  the   off  horse  jumped    oyer  the 
ioDgue?    A.    We    were    against   the    stone 
pile.    .   .   .    Q.  The  off  horse  jumped  over 
the  tonfue  to  the  saddle  horse?  A.  Yes,  sir. 
Q.    Where  was  this?    A,  This  was  close  to 
the  stones.     Q.    Tou  were  not  close  to  the 
stones  when  he  got  oyer?  A,  I  was  just  about 
at  the    stones.     Q.    Was  there  considerable 
struggling  going  on  at  that  time?  A,  Yes,  sir. 
^.  Between  the  off  horse  and  the  saddle  horse? 
A,  Yes,  sir.     Q.  In  that  struggle  they  got  on 
the  stones  and  you  got  under  the  horse?    A. 
The  horse  fell  in  the  struggle."    The  plaintiff 
also  testified:    ** Question.  You  say  that  that 
shooting  frightened  your  horses?     Arutoer, 
Yes,  sir;  I  have  been  traveling  along  there  as  I 
hare  said,  and  never  had  any  trouble.    The 
most  of  the  time  I  was  on  the  wagon  when  I 
had  an  empty  wagon,  and  let  my  horses  walk 
^ong.    .    .    .  Q.   The  one  horse  that  you  were 
riding  fell?  A,  Yes,  sir.  Q.  He  was  on  the  near 
side?    A.  Yes,  sir.     Q.  The  saddle  horse?  A, 
Yes,  sir.     Q.  He  was  the  farthest  from  the 
stones?    A,   No,  sir;  the  nearest.     Q.  Then 
the  borse  next  to  the  stone  pile  fell?    A.  Yes, 
sir.    Q.  What  made  him  fall?    A,  The  strug- 
gle, I  suppose,  of  the  off-side  horse.     He  was 
on  the  stones,  and  naturally  they  were  strug- 
gling there  on  the  stones,  and  finally  the  borse 
fell,  wbich  was  a  great  mystery  to  me."    He 
further  said  he  baa  commenced  baulins  stones 
over  that  road  in  March,  1889,  and  continued 
to  do  so  right  along  until  the  day  of  the  acci- 
dent, January  1,  lo90,  and  that  in  the  summer 
of  1889  he  noticed  a  man  digging  a  foundation 
between  the  stone  pile  and  the  fence.    He  said : 
"I  asked  him  what  they  were  going  to  do,  and 
he  said  they  were  going  to  put  up  a  wall." 
The  plaintiff's  witness,  C.  H.  Hoffer,  who  was 
a  surveyor,  and  made  a  draft  of  the  location, 
testified  that  when  he  made  the  draft  there 
was  no  stone  pile  there,  bi..  in  the  place  of  it 
there  was  a  stone  wall.    It  would  seem  from 
this  that  the  stones  were  gathered  at  this  place 
for  the  purpose  of  building  a  stone  wall  there, 
and  that  it  was  actually  huilt  between  Janu- 
ary, 1890,  and  the  time  of  the  trial  in  May, 
18^1.     The  plaintiff  was  asked:     ''Question, 

Didn't  you  say  to  Mr. that  you  never 

blamed  the  stones,  but  you  blamed  the  shoot- 
ing match?  Answer,  Yes,  they  scared  the 
team.  The  stones  never  scared  my  horses,  but 
the  shooting  did."  Other  witnesses  were  ex- 
smined  for  the  plaintiff,  but  gave  substantially 
the  same  account  of  the  occurrence.  One  of 
toem,  John  Grove,  testified  that  the  stones 
sloped  towards  the  road,  that  there  was  a  gut- 
ter there  where  they  were  dumped  in,  ana  at 
places  '*the  embankment  and  the  road  run  as 
full  as  the  stones,"  to  use  his  own  expression. 
In  other  words,  at  those  places  they  were 
nearly  or  quite  on  the  same  level.  He  was 
asked:  "Question,  Don't  the  stones  slope 
down  to  the  road?  Answer,  Yes,  sir.  Q. 
Don't  the  wagons  get  on  the  stones  to  keep  out 
of  the  mud?  A,  Yes,  sir;  they  try  to  get  the 
solid  ground.  Q,  How  did  Mr.  Kieffer  drive 
--towards  the  stones?  A,  Yes,  sir;  alongside 
of  the  stones.    The  same  side  of  the  street  that 
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the  Btones  are  on.  Q,  Where  was  the  track  of 
the  wa^on  at  the  time  you  picked  him  up? 
Was  it  in  the  usual  track?  A,  I  think  it  was? 
Q,  The  horse  had  jumped  over  onto  the  stone 
pile?  A,  The  off-side  horse  had  got  over  the 
pole,  and  I  suppose  shoved  the  saddle  horse 
over  onto  it." 

From  the  foregoing  testimony  and  state- 
ment of  facts,  all  proved  by  the  plaintiff,  the 
case  is  brought  directly  within  several  of  our 
recent  decisions,  which  control  its  determina- 
tion. The  pile  of  stones  was  evidently  beine 
accumulatea  by  the  authorities  of  the  defend- 
ant corporation  for  some  time,  for  the  purpose 
of  building  a  stone  waU,  to  which  use  they 
were  applied.  They  were  piled  on  one  side  of 
the  road  not  used  for  traveling  purposes,  and 
occupied  only  5  or  6  feet  of  the  entire  span  of 
the  roadway.  The  space  left  for  travel  was 
26  or  27  feet,  and  there  was  no  reason  why  the 
whole  of  it  could  not  be  used  for  travel.  The 
road  was  much  traveled,  and  apx>ears  to  have 
amply  sufSced  for  that  purpose.  There  was 
no  collision  of  the  plaintiff's  team  with  the 
stone  pile,  and  the  horses  were  not  frightened 
by  the  stones.  They  were,  however,  fright- 
ened by  the  shooting,  and  in  the  struggle  of 
one  of  them  in  jumping  over  the  pole,  the 
other,  on  which  the  plaintiff  was  riding,  was 
caused  to  fall  on  the  stones,  and  the  plaintiff's 
leg  was  caught  under  the  horse,  and  injured. 
The  stone  pile  did  not  produce  either  the 
fright  of  the  horses  or  the  fall  of  one  of  them. 
The  shooting  frightened  the  horses,  and  the 
fall  of  one  of  them  was  occasioned  by  the 
struggles  of  the  other.  The  stone  pile  hap- 
pened to  be  where  it  was,  at  the  very  place 
where  the  horses  became  frightened,  but  it  was 
no  obstruction  to  the  travel  of  the  road,  being 
entirely  to  one  side.  If  the  wall  bad  then  been 
built,  we  see  no  reason  why  the  accident  would 
not  have  happened  just  as  it  did;  but  whether 
it  would  or  not,  the  physical  presence  of  the' 
pile  of  stones  neither  frightened  the  horses  nor 
obstructed  the  travel.  We  fail  to  see,  there- 
fore, upon  what  principle  the  defendant  can 
be  held  liable  for  the  plaintiff's  injury.  In 
Jackson  Twp.  v.  Wagner,  127  Pa.  184,  we  said: 
'  'Township  officers  are  bound  to  anticipate  and 
provide  against  the  ordinary  needs  of  travel, 
conducted  in  the  ordinary  manner,  and  to  re- 
move obstructions  and  defects  which  would 
naturally  or  probably  cause  injury  to  the  trav- 
eler along  the  highways;  but  the  township  is 
not  an  insurer  against  all  possible  accidents, 
nor  is  it  bound  to  anticipate  the  danger  to 
which  a  broken  wagon  or  a  frightened  horse 
may  expose  the  driver.  Such  a  burden  would 
be  too  heavy  for  any  township  to  bear,  and  the 
law  does  not  Impose  it.  Tie  general  rule  is 
well  stated  in  Hep  v.  Philadelphia,  81  Pa.  44, 
22  Am.  Rep.  788,  to  be  that  'roads  and  bridges 
are  made  for  ordinary  travel;  If  they  fulfill 
such  purpose  they  are  sufficient,  and  those  in 
charge  of  them  are  not  responsible  for  extra- 
ordinary accidents  occurring  on  them.'  "  In 
that  case  a  pile  of  stones  taken  from  a  quarry 
had  been  accumulated  alone  the  side  of  the 
road,  about  25  feet  in  length,  and  at  places 
severtd  feet  high,  leaving  an  unobstructed 
roadway  about  16  feet  wide  to  a  water  way  on 
the  other  side.  Near  the  stone  pile  there  was 
a  hole  or  depression  in  the  roadway  caused  by 
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•  wasbont.  The  plaintiiTs  horse  had  passed 
the  stone  pile  when  he  became  frightened, 
and  turned  around  and  went  back  towards  the 
stone  pile.  The  wagon  was  broken  \ti  tam- 
ing and  ran  on  three  wheels  and  the  hub  of 
the  broken  one,  till  the  stone  pile  was  reached, 
when  the  hub  of  the  broken  wheel  struck  it, 
overturning  the  wagon,  and  injuring  the 
plaintiff.  Our  Brother  Williams,  in  com- 
menting upon  the  facts  of  the  case,  said: 
"The  question  is  whether  this  road  was  ob- 
structed so  as  to  interfere  with  its  ordinary  use 
and  whether  such  obstruction  caused  the  inju- 
ries .  .  •  The  dragging  axle  drew  horse  and 
wagon  to  one  side  of  the  road,  so  that  the  axle 
struck  the  stone  pile  and  the  wagon  was  over- 
turned and  the  plaintiff  hurt.  Sow  the  ques- 
tion is  not  whether  a  broader  road  would  have 
enabled  the  plaintiff  to  pass  along  safely  with 
her  frightened  horse  and  disabled  wagon,  but 
whether  the  road  was  broad  enough  and  good 
enough  for  the  purposes  of  a  highway  in  that 
place.  Was  it  safe  for  the  purposes  for  which 
it  was  made,  and  did  it  accommodate  the  trav- 
eling public,  using  it  in  the  ordinary  manner, 
with  reasonable  facilities  for  travel?  That 
an  accident  did  happen  is  clear,  but  that  does 
not  settle  our  question.  It  is  necessary  to 
inquire  further  whether  the  accident  was 
the  natural  or  probable  result  of  anv  actor 
omission  of  the  township  officers  which  ren- 
dered the  hicrhway  unsafe  for  the  purposes  of 
travel,  conducted  in  the  ordinary  manner  and 
by  the  ordinary  means  of  conveyance."  As 
the  evideoce  in  the  present  case  clearly  shows 
that  there  was  ample  space  left  for  toe  road- 
way, and  that  the  accident  was  not  the  natural 
or  probable  result  of  any  act  or  omission  of 
the  borough  officers  which  rendered  the  high- 
way unsafe  for  the  purposes  of  ordinary  travel, 
it  follows  that  the  third  point  of  the  defendant 
should  have  been'affirmed,  requiring  a  binding 
Inslruction  to  find  for  the  defendant.  In  the 
more  recent  case  of  WarrUoio  v.  Upper  Oht- 


cheHer  Ttop,,  1  Pa.  Adv.  Rep.  623,  the  Judg» 
ment  below  was  reversed  without  a  venire, 
upon  the  same  course  of  reasoning  as  in  e/odb- 
9on  Twp.  V.  Wagner,  Our  Brother  Heydrick, 
reviewing  the  testimony,  said:  "To  entitle 
the  plaintiff  to  recover,  it  was  therefore  not 
enough  to  show  that  he  sustained  an  injury 
upon  the  highway,  and  that  he  was  free  from 
contributory  negligence.  He  must  also  show 
that  the  ordinary  needs  of  public  travel,  con- 
ducted in  the  ordinary  way  upon  this  road, 
had  not  been  anticipated  and  provided  for,  and 
that  his  injury  was  a  natural  and  probable 
consequence  of  the  neglect  of  duty  on  the  part 
of  the  township  officers.  Failing  upon  either 
point,  he  failed  to  make  out  his  case." 

In  the  present  case  there  was  no  testimony 
showing  or  tending  to  show  that  the  accident 
which  caused  the  plaintiff's  injury  was  either 
the  natural  or  probable  consequence  of  the 
presence  of  the  stone  pile.  The  plaintiff  him- 
self said  he  always  got  along,  in  passing  this 
place,  without  any  difficulty,  on  account  of 
the  stone  pile,  and  that  his  horses  did  not 
frighten  at  the  stone  pile,  but  at  the  shooting. 
Now,  the  shooting  was  an  extraordinary  cir- 
cumstance for  which  the  borough  was  m  no- 
sense  responsible,  and  against  the  conse- 
quences of  which  they  were  not  bound  to  take 
precautions.  As  there  was  abundant  space  of 
roadway  to  accommodate  all  the  passing- 
travel,  outside  the  wall,  and  no  proof  what- 
ever that  it  was  in  any  respect  insufficient  or 
defective  in  failing  to  provide  for  all  the  ordi- 
nary travel  conducted  In  the  ordinary  way,  we 
are  of  opinion  that  there  was  nothing  in  the 
testimony  upon  which  a  recovery  could  be 
based.  In  the  latest  case  of  Schaeffer  v.  Jcuk-^ 
ion  Twp.  (Pa.)  24  Atl.  Rep.  629,  we  have  ad- 
hered to  and  again  applied  the  doctrine  of  the 
two  cases  above  cited. 

It  follows  that  the  Judgment  of  the  court 
below  cannot  be  sustained* 

Jitdgment  revereed. 
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!•  An  appellee  cannot  complain  of  ap- 
pellant's fjailore  to  prove  an  alleged 
contract  as  Justification  where  the  court  pr^ 


JifOTE.— Injuries  to  land  and  buildings  from  hlasting. 

For  liability  for  Injuries  from  blasting  done  by 
an  Independent  contractor,  see  note  to  Hawver  v. 
Whalen  (Ohio)  U  L.  R.  A.  828,  880. 

For  injuries  to  land  and  buildings  caused  by  rock 
and  debris  cast  thereon  by  the  explosion  of  blasts 
in  an  adjoining  quarry,  trespass  and  not  case  is  the 
appropriate  remedy.    Scott  v.  Ray,  8  Md.  431. 

One  excavating  a  canal  upon  his  own  land  is  lia- 
ble for  Injuries  to  adjoining  lands  from  dirt  and 
stones  cast  thereon  by  blasting.  Irrespective  of 
negligence  in  prosecuting  the  work.  Hay  v. 
Ck>hocs  Co.  2  N.  Y.  169, 51  Am.  Dec.  279;  Tremain  y. 
Cohoes  Co.  2  N.  Y.  168, 51  Am.  Dec.  284. 

The  rule  is  the  same  although  the  blasting  was 
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vented  the  proof  on  the  ground  tliat  it  was  con» 
ceded. 

8.  A  state  court  will  take  Judicial  no-> 
tice  of  an  Act  of  Congress. 

8*  The  power  of  the  United  States  ta 
make  a  contract  for  the  improTement 
of  a  harbor  is  shown  by  Act?  of  Congress  ap- 
propriating money  for  the  Improvement  and  au- 
thorizing it. 


done  for  the  state  on  a  public  work,  unless  the 
right  to  so  use  the  adjoining  land  had  been  ac- 
quired by  law.  St.  Peter  v.  Denison,  68  N.  Y.  410, 
17  Am.  Rep.  258. 

The  use  of  proper  precautions  in  blasting  in  the- 
course  of  working  a  quarry  is  no  defense  in  an  ac- 
tion for  either  immediate  or  consequential  injuriea 
to  adjoining  lands.    Scott  v.  Kay,  supra. 

So,  too,  in  excavating  a  building  lot.  Gourdler 
V.  Cormack,  2  B.  D.  Smith,  200. 

But  in  a  subsequent  suit  on  the  same  state  o^ 
facts,  (Gourdier  v.  Cormack,  2  E.  D.  Smith,  254,  256)^ 
Woodruff  J„  says:  "The  owner  had  a  perfect  riirbt 
to  cause  the  blasting  to  be  done,  and  it  was  only^ 
negligence  or  unskiUfulness  in  the  manner  of  do- 


vSee  also  17  L.  R.  A.  C99;  24  L.  R.   A.  105;  32  L.  R.  A.  588;  34  L.  R.  A.  182;  41 
L.  R.  A.  391. 
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•4.   Jnyaaeiem  to  a  house  ft*oiii  blasting: 

oausea  merely  by  the  BhaUng  of  the  earth  or 
pulntloiis  of  the  air  or  both  griye  no  right  of  ac- 
tion. In  the  abienoe  of  negllirenoe  In  doing  the 
blasting,  trhere  It  was  done  under  a  oontraot 
wfdi  the  United  States  for  the  purpose  of  re- 
moving rocks  from  a  harbor. 

(rami,  Jh  dtewnto.) 


(June  T,  188SI.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Qeperal  Term  of  the  Supreme  Court, 
Second  Department,  affirming  a  judgment  of 
a  Circuit  Court  for  Queens  County  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  injuries  to  plaintiff's  house  which 


Ing"  ft  that  could  properly  be  complained  of.**   To 
like  effect  Is  Hardrop  v.  Oallhgher,  B  B.  I>.  Smith, 

Blasting  rook  In  the  oity  of  New  York  is  neoes- 
«ary-  and  therefore  legal,  and  no  recovery  can  be 
had  for  damages  caused  by  blasting  without  proof 
of  negligence.  Wiener  v.  Hammell,  89  N.  Y.  8.  iU 
198. 

One  blasting  on  his  own  land  is  liable  for  iojarles 
to  adjoining  property,  although  no  d^brCs  is  actu- 
ally cast  thereon.  Morgan  v.  Ck)ombs,  tf  N.  Y.  S. 
B.7B1. 

In  the  latter  case  although  arising  in  New  York 
■city  no  mention  is  made  of  the  question  of  negli- 
gence but  the  liability  is  predicated  upon  the  oon- 
tlouanoe  of  the  concussions  amounting  to  a  pri^te 
nuisance. 

One  blasting  rock,  although  upon  his  own  lot, 
is  liable  for  injuries  resulting  therefrom  to  a  dwell- 
ing on  a  contiguous  lot  whether  caused  by  the 
fragments  thrown  against  the  house  or  by  theoon- 
•cuflslon  of  the  air,  and  that,  too,  irrespective  of 
the  question  of  negligence.  Colton  v.  Onderdonk, 
^69  Gal.  166. 

So,  too,  where  fire  is  communicated  to  adjoining 
tnifldings  by  the  explosion  of  blasts.  Tiffin  v. 
McCormadc  84  Ohio  St  688. 

Where  by  blasting  rocks,  pieces  thereof  are 
thrown  upon  .'adjoining  property  and  the  strata 
thereunder  split,  to  the  injury  of  the  dweUlng 
thereon,  the  tenant  can  recover  for  the  injury  to 
bis  possession  and  for  the  interference  with  his  oe- 
«npatlon  of  the  house.  Oourdler  v.  Cormack,  2  B. 
D.  Smith,  200. 

In  raUway  tontttmetion. 

Upon  the  assessment  in  oondemnation  proceed- 
ings of  damages  for  lands  taken  for  the  right  of 
way  of  a  railroad,  the  Jury  may  include  damages 
already  done  or  likely  to  be  done  by  blasting  but 
not  damages  for  failure  of  the  company  to  remove 
from  the  stones  cast  on  adjoining  land  by  such 
blasting.  For  the  latter  Injury  the  remedy  is  an 
action  at  law.  Whitehouse  v.  Androscoggin  R. 
<3o.  82  Me.  208.  The  court  says :  "■  In  grading  their 
railroad,  the  company  have  the  the  right,  so  far  as 
may  be  necessary,  to  remove  the  loose  or  solid 
rock  by  blasting.  This  is  one  of  the  necessary  in- 
<sidents  to  the  right  of  construction  granted  by  the 
Legislature.  It  may  be  exercised,  therefore,  though 
injury  is  thereby  caused  to  the  adjacent  lands.  • .  • 
Batttis  the  duty  of  the  railroad  company  to  re- 
move the  stones  thus  thrown  out,  within  a  reason- 
■able  time.  The  Jury  are  to  presume  that  they  will 
•execute  their  work  properly.  They  cannot  award 
damages  on  the  supposition  that  there  will  be  any 
breach  of  duty.  They  can  only  embrace  In  their 
estimate  injuries  caused  by  the  acts  of  the  com- 
pany which  are  authorised  by  their  character.** 

A  railroad  company  when  required  to  resort  to 
blasting  in  the  construction  of  its  roadbed  is  not 
liable  for  thereby  casting  fragments  of  rock  upon 
adjacent  lands,  unless  guilty  of  negligence  in  prose- 
eating  the  work,  but  forinjuries  to  the  land  from 
faflure  to  remove  such  dibrU  in  the  shortest  time 
and  with  the  least  injury  to  the  land  it  is  liable. 
SaUn  ▼.  Vermont  Oent.  B.  Oo.  26  Vt.  863.  The 
claimant  for  damages  in  this  case  was  one  whose 
land  had  been  taken  for  the  right  of  way.  The 
court  said:  **In  this  case,  if  ledges,  or  loose  stone 
17  L.  R.  A. 


of  considerable  siae  are  upon  the  land  taken  for 
the  track  of  the  road,  at  the  time  of  the  appaisal.  It 
would  naturally  be  in  the  mind  of  the  appraisers, 
that  the  stone  must  be  removed  In  the  course  of 
constructing  the  road  and  being  of  a  character 
only  removable  ordinarily  by  blasting,  it  must  oc- 
cur to  them  that  fragments,  more  or  less,  must  be 
thrown  upon  the  adjoining  lands,  and  that  it  would 
be  necessary  to  go  upon  the  land,  to  remove  such 
fragments.** 

Under  a  statute  providing  that  **every  railroad 
corporation  shall  be  liable  to  pay  all  damages  that 
shall  be  occasioned  by  lasring  out,  and  making,  and 
maintaining  their  road.**  such  corporation  is  Uable 
for  damages  to  a  Imllding  near  its  right  of  way 
caused  by  neoessary  blasting,  where  by  reason  of 
the  absence  of  negligence  it  could  not  be  held 
liable  in  a  common-law  action  in  tort.  Dodge  v. 
Essex  Ck)unty  Comrs.  8  Met  880.  Shaw,  Ch,  J^ 
said,  p.  883:  **An  authority  to  construct  any  pub- 
lic work  carries  with  it  an  authority  to  use  the  ap- 
propriate means.  An  authority  to  make  a  rai  Iroad 
is  an  authority  to  reduce  the  line  of  the  road  to  a 
level,  and  for  that  purpose  to  make  cuts,  as  well 
through  ledges  of  rock  as  through  banks  of  earth. 
In  a  remote  and  detached  place,  where  due  pre> 
cautions  can  be  taken  to  prevent  danger  to  per- 
sons, blasting  by  gunpowder  is  a  reasonable  and 
appropriate  mode  of  executing  such  a  work;  and« 
if  due  precautions  are  taken  to  prevent  unneces- 
sary damage,  is  a  Justifiable  mode.  It  follows  that 
the  necessary  damage  occasioned  thereby  to  a 
dwelling-house  or  other  building  which  cannot  be 
removed  out  of  the  way  of  such  danger,  is  one  of 
the  natural  and  unavoidable  consequences  of  exe- 
cuting the  work,  and  within  the  provisions  of  the 
statute.**  The  same  rule  was  applied  in  Brown  v* 
Providence,  W.  &  B.  B.  Oo.  5  Gray,  86. 

Dwlght,  C,  in  a  dissenting  opinion  in  McOafTerty 
V.  Spuyten-Duyvil  ft  P.  M.  R.  Ck>.,  61 N.  Y.  178,  20^, 
19  Am.  Rep.  207,  says:  **Kailway  companies,  in  ex- 
cavating for  their  works.  If  they  oast  stones  and 
earth,  by  blasting  or  otherwise,  upon  the  lands  of 
adjoining  proprietors,  are  presumptively  liable  for 
the  injuries  caused,  as  having  committed  a  breach 
of  duty  imposed  upon  them  by  the  general  rule  of 
law,  that  one  must  use  his  property  so  as  not  to 
injure  an  adjoining  proprietor.  This  presumption 
may  be  repelled  by  showing  that  the  act  of  casting 
out  the  stones,  etc.,  was  necessary  to  the  construc- 
tion of  their  works  as  authorized  by  the  Legisla- 
ture, in  which  case  the  act  beco'Jies  damnum  absque 
injuria.  Unless  the  presumphon  can  be  repelled 
in  this  mann3r  they  are  liable  for  the  consequences 
of  the  unlawful  act  caused  by  their  breach  of 
duty.**  The  real  issue  In  this  case  was  whether  the 
railroad  company  or  the  contractor  was  liable. 

Although  a  railroad  company  may  have  the  right 
to  do  necessary  blasting  in  constructing  its  road- 
bed and  does  it  without  negligence,  yet  it  is  liable 
for  injuries  to  a  dwelling-house  on  a  lot  adjoining 
its  right  of  way  by  the  repeated  concussions  re- 
ceived from  the  vibrations  of  the  intervening  air 
and  earth.  Booth  v.  Bome,  W.  ft  0.  T.  R.  Co.  44  N. 
Y.  S.  R.  9. 

In  Carman  v.  SteubenvUle  ft  I.  R.  Co.,  i  Ohio  8t^ 
899.  a  railroad  company  using  blasts  in  construct- 
ing Its  roadbed  was  regarded  as  on  the  same  foot- 
ing as  one  engaged  in  a  strictly  private  enterprise. 

J.  0.  Q. 
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were  a11ei;:ed  to  have  been  caused  by  blasting 
done  by  defendant.    Beter$ed, 

Statement  by  Landon*  J»: 

This  action  was  brought  to  recbver  dam- 
ages caused  to  «  house  belonging  to  the 
ETaintiff  at  Astoria,  N.  Y.,  by  blastin«r  done 
y  the  defendant  in  the  waters  of  Hell  Ghite» 
between  January  6,  1887,  and  April  12,  1888. 
The  complaint  alleged  that  the  defendant  did 
''wrongfully  and  unlawfully  so  discharge 
such  blasts  ...  as  to  shake,  iar,  dam- 
age, and  injure  this  plaintiff's  said  dwell- 
ing-house, .  .  .  and  to  create  a  nuisance, 
ana  did  so  maintain  such  nuisance,  and  so 
negligently  and  carelessly  blast  such  rock, 
.  .  .  that  plaintiff's  said  dwelling  was 
solely  thereby  shaken  and  iniured,  ^  etc.  'the 
defendant  pleaded,  among  otner  defenses,  that 
such  blasting  **  was  done  and  performed  under 
and  by  virtue  of  the  authority  of  the  United 
States,  and  under  the  direction  of  the  officer 
of  the  engineer  corps  of  the  United  States 
army  in  charge  of  said  work :  that  such  oper- 
ations were  a  public  necessity  and  require- 
ment, and  were  duly  performed  in  a  lawful 
and  careful  manner,  and  without  any  de- 
fault, negligence,  or  carelessness  upon  the 
part  of  the  defendant.  *  Evidence  was  given 
upon  the  trial  tending  to  show  that  the 
plaintiff's  house,  which  had  been  previously 
injured  by  explosions,  was  placed  in  good 
repair  in  November,  1886,  and  that  after- 
wards, through  the  blasting  operations  of  the 
defendant,  the  foundations,  walls,  and  ceil- 
ings were  cracked  and  injured,  as  alleged  in 
the  complaint.  The  blasting  was  done  by 
the  defendant  under  a  contract  dated  No- 
vember 16,  1886,between**  Lieut.  Col.  Walter 
McFarland,  corps  of  engineers  U.  S.  army, 
of  the  first  part,  and  the  Atlantic  Dredging 
Co.,  ...  of  the  second  part."  It  wit- 
nessed that  **  the  said  Lieut.  Col.  Walter  Mc- 
Farland,  for  and  in  behalf  of  the  United 
States  of  America,  and  the  said  Atlantic 
Dredging  Co.,"  had  mutually  agreed,  etc. 
The  subiect  of  the  contract  was  the  removal 
of  50,000  tons  of  broken  rock  from  Middle 
reef,  or  Flood  rock.  Hell  Gate,  New  York, 
at  a  certain  price  per  ton,  subject  to  inspec- 
tion **by  an  inspector  appointed  on  the  part 
of  the  government. "  The  specifications  pro- 
vide that  ''the  contractor  will  do  such  sur- 
face blasting:  as  may  be  necessary  at  his  own 
expense. "  The  contract  was  signed,  "  Walter 
McFarland,  Lieut.  Col.  of  Engineers,  [l. 
B.1" — and  by  the  defendant  through  its  pres- 
ident, and  was  **  approved  November  29, 
1886,  by  H.  Dream,  Brig.  Oen.  Chief  of 
Engineers." 
Other  facts  are  stated  in  the  opinion. 

Mr,  Nathaniel  C.  Moak,  with  Mr.  A. 
W.  Parker,  for  appellant: 

Without  proof  of  negligence  there  was  no 
case  made  out  against  defendant. 

RadcUff  V.  Brooklyn,  4  N.  Y.  195,  68  Am. 
Dec.  8o7;  Bellinger  v.  New  York  Cent,  R,  Co. 
*3  N.  Y.  42;  Marvin  v.  Brewster  Iron  Min. 
Co.  65  N.  Y.  688,  14  Am.  Rep.  822;  Uline  v. 
New  York  Cent.  dsff.  E.  R.  Co,  2  Cent.  Rep. 
116,  101  N.  Y.  98,  53  Am.  Rep.  128;  AtwaUr 
y.    Canandaigua^  124  N.  Y.  602;  Coaulich  v. 
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Standard  0»Z  Cb.  122  N.  Y.  W^i  Not tJierr^ 
Tramp.  Co.  of  Ohio  v.  Chieago,  99  U.  S.  635,. 
25  L.  ed.  886;  Lotee  v.  Buchanan,  61  N.  Y» 
476,  10  Am.  Rep.  623. 

The  work  performed  by  the  defendant  wa» 
skillfully  and  carefully  performed,  and  the 
said  work  having  been  performed  under  law- 
ful authority,  and  it  beinff  a  work  of  public 
utility  the  defendant  ought  not  to  be  held 
liable  for  consequential  damages  (if  any)  sua- 
tained  by  plaintiff. 

Ibid. 

Blasting  being  the  appropriate  and  neces- 
sary mode  of  executing  the  work  and  it  having 
been  performed  within  the  boundaries  where 
the  appellant  had  the  right  to  operate,  the  ap- 
pellant is  not  liable. 

Marvin  v.  Brewiter  Iran  Min.  Co.,  Bellinger^ 
V.  New  Y<yrk  Cent.  R  Co.,  Badeliff  v.  Brook- 
lyn, Atwater  y.  Canandaigua  and  Northerm 
Tramp,  of  Ohio  v.  Chicago^  supra. 

It  was  mcumbent  upon  the  plaintiff,  in  order 
to  make  out  a  case  against  deiendant,  to  show 
that  it  was  not  necessary  for  the  defendant  U> 
blast  in  the  manner  it  did. 

Bellinger  v.  New  York  Cent.  R.  Oo.  and 
Marvin  y.  Brewster  Iron  Min.  Co,  supra," 
Lasala  v.  EoJbrook,  4  Paise,  169,  3  L.  ed.  890. 

Defendant  was  not  liable  for  the  reason  that 
it  did  the  work  which  is  claimed  to  have 
caused  the  injury,  under  and  by  authority  of 
the  general  government,  under  supervision  of 
its  engineer,  in  preparing  a  great  public  high- 
way and  thoroughfare  for  usefulness,  neces- 
sary to  the  government  and  the  public. 

aalus  populi  suprema  est  lex. 

Bee  Broom's  Legal  Maxims,  1-5;  RusteU  v. 
New  York,  2  DenTo,  473;  Ootemor  dt  Go.  ojT 
Brit.  Cast  L  P.  Mfry.  v.  Meredith,  4  T.  R. 
797;  2  Kent,  Com.  888;  Nortliern  Tramp. 
Co.  of  Ohio  V.  Chicago,  supra;  Bohan  v.  Port 
Jervis  Gaslight  Co.  9  L.  R.  A.  711,  122  N.  Y. 
26. 

Where  public  ofScers  for  the  general  ffood 
are  to  determine  what  is  to  be  done  and  now 
it  is  to  be  done,  an  individual  whose  property 
is  injured  or  destroyed  by  such  exercise  of  a. 
lawful  power  has  oo  legal  right  to  compensa- 
tion. 

People  V.  Buffalo,  76  N.  Y.  558, 82  Am.  Rep. 
887;  field  y.  Des  Moines,  39  Iowa,  575;  Parham 
y.  Decatur  County  Justices,  9  Ga.  348;  White- 
y.  Crump,  19  W.  Va.  585;  Northern  Tramp. 
Co.  cf  Ohio  V.  Chicago,  supra. 

Messrs.  Edward  C.  Perkins  and  Henrys 
C.  Willcox,  for  respondent: 

RadcUff  y.  Brooklyn,  4  N.  Y.  195,  53  Am. 
Dec.  357,  and  Bellinger  v.  New  York  Cent.  IL 
O?.,  28  N.  Y.  42,  are  not  in  conflict  with  hold- 
ing defendant  liable  in  this  case  for  the  reason 
that  in  the  case  at  bar  no  legislative  authority 
for  the  acts  resulting  in  our  damage  is  shown. 

Another  manifest  distinction  is,  that  in  the 
cases  cited  the  injury  was  merely  consequen- 
tial, whereas  in  this  case  they  are  direct.    For- 
direct  damages,  even  a  person  acting  under- 
legislative  authority  is  liable. 

Hay  V.  Cohoes  Co.  2  N.  Y.  159,  61  Am.  Dec.. 
279;   Aldred*s  Case,  9  Coke,  68:  Tremain  ▼. 
Cohoes  Co.  2  N.  Y.  168, 51  Am.  Dec.  284;   6^*. 
Peter  v.  Denison,  58  N.  Y.  416,  17  Am.  Rep^ 
258. 

A  municipal  corporation  cannot  delegate 
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power  to  private  !Ddiv1dual9,  to  be  exercised 
for  their  own  private  benefit,  to  do  injury  to 
the  property  of  their  neighbors,  and  relieve 
them  from  responsibility  for  the  damages  they 
may  occasion,  or  reduce  their  liabUity  to  such 
■3  may  result  from  want  of  care. 

Mairs  v.  Manhattan  Seal  Estate  Auo,  89  N. 
Y.  498;  CoffsmU  v.  New  York,  N,  H,  d  H.  R. 
B.  Co.  108  N.  Y.  10.  57  Am.  Rep.  701. 

The  right  of  the  plaintiff  in  this  action  to 
recover  may  rest  either  upon  the  trespass  of 
the  defendant  or  the  nuisance  by  it  maintained. 
These  blasts  were  a  nuisance  for  which,  under 
many  authorities,  plaintiff  would  be  entitled 
to  recover. 

MeKeon  v.  See,  61  N.  Y.  800,  10  Am.  Rep. 
659:  Lasee  ▼.  Buchanan,  51  N.  Y.  476, 10  Am. 
Rep.  628. 

An  interference  with  the  enjoyment  of  one's 
property  (and  still  more  a  positive  and  perma- 
nent injury  to  it,)  is  equivalent  to  a  taking 
thereof  forbidden  by  the  Constitution  without 
compensation. 

PumptUy  V.  Qreen  Bay  d  M.  Canal  Co.  80 
U.  S.  18  Wall.  177,  20  L.  ed.  660;  Bwtholf  v. 
aBeiUy,  74  N.  Y.  516,  80  Am.  Rep.  828; 
EH/ert  v.  Brooklyn,  101  N.  Y.  139,  54  Am. 
Rep.  664;  Booths.  Borne,  W.  A  0.  T.  R  Co., 
44  N.  Y.  S.  R.  9. 

Laadoiiy  «7. ;  delivered  the  opinion  of  the 
court: 

The  plaintiff  contends  that  the  defendant 
did  not  prove  that  it  was  authorized  by  the 
United  States  to  blast  the  rocks  in  Hell  Qate. 
The  defendant  had  read  in  evidence,  without 
objection,  the  contract  under  which  it  pros- 
ecuted the  work  of  removing  50,000  tons  of 
broken  rock  from  Hell  Gate.  This  contract 
was  made  by  Lieut.  Col.  Walter  McFarland, 
corps  of  engineerE  United  States  army,  as 
party  of  the  firs^  part,  ani?  recited  that  he 
made  it  "for  and  in  behalf  of  the  United 
States  of  America,  .  .  .  subject  to  the 
approval  of  the  chief  of  engineers  U.  S. 
A. , "  and  was  approved  by  that  officer.  The 
plaintiff  also  read  a  stipulation  of  the  de- 
fendant's attorney  that  plaintiff  might  read 
Sn  evidence  the  whole  or  part  of  the  records 
of  the  wai  department  concerning  the  con- 
tract by  the  defendant  to  do  the  work  in  the 
Hell  Gate  improvement,  and  the  work  done 
by  the  defendant  under  the  contract.  The 
plaintiff  did  prove  by  Lieutenant  Derby, 
an  officer  in  Uie  United  States  government 
enaploy,  that  he  was  superintendent  of  the 
ioiprovement,  and  as  euch  kept  a  record  of 
the  progress  of  the  work.  Plaintiff  read  from 
this  record,  under  the  stipulation,  matters 
relating  to  the  explosions.  Plaintiff  also 
read  in  evidence  a  letter  of  Lieut.  Derby  to 
the  defendant  respecting  the  explosions.  The 
plaintiff  thus  attemnted  to  convict  the  de- 
fendant of  improperly  conducting  the  ex- 
plosions, by  the  records  of  tlie  war  depart- 
ment. The  effort  does  not  appear  to  have 
been  successful.  While  the  defendant  had 
possession  of  the  case,  its  counsel  was  pro- 
ceeding to  give  further  evidence  of  the  fact 
that  its  contract  was  with  the  United  States, 
when  the  trial  court  interrupted  him,  and  a 
colloquy  ensued  between  the  court  and  de- 
fendiuit's  counsel,  in  which  the  court  said : 
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"There  Is  nobody  who  says  It  [the  contract] 
was  not  authorised.  .  .  .  These  plain- 
tiffs cannot  question  your  right  to  be  there, 
because  you  proved  the  contract  which  took 
you  there.  .  .  .  Col.  McFarland  was  in 
the  habit  of  making  contracts  for  the  govern- 
ment. I  presume  the  f^overnment  recognized 
the  contracts,  and  paid  under  them.'^  De- 
fendant's counsel  thereupon  desisted  from 
presenting  further  evidence  respecting  the 
proper  authorization  by  the  United  States. 
There  is  no  suggestion  In  the  record  that  the 
plaintiff  did  not  acquiesce  in  the  views  i)re- 
sented  by  the  court.  The  court  in  chargine 
the  Jury,  after  stating  that  large  masses  of 
broken  rock  were  left  in  the  bottom  of  East 
river  as  the  result  of  a  great  explosion  con- 
ducted by  the  United  States  government  in 
1885,  and  that  the  rocks  were  dangerous  to 
navigation,  added :  "  The  Atlantic  Dredging 
Co.  entered  into  a  contract  with  the  general 
government  for  the  destruction  and  removal 
of  these  fragments.  .  .  .  Under  that  con- 
tract they  went  upon  the  East  river,  and  com- 
menced the  destruction  of  these  fragments, 
which  were  scattered  about  the  bottom  of  the 
river.  The  defendant  was  thus  justified  in 
going  there. " 

Upon  these  facts,  this  court  cannot  enter- 
tain the  suggestion  that  the  defendant  must 
fail  because  it  did  not  show  that  in  removing 
these  masses  of  rock  it  was  acting  under  the 
authority  of  the  United  States.  Evidence 
had  already  been  j^iven  tending  to  prove  that 
it  acted  under  such  authority.  Th^  stipula- 
tion and  evidence  adduced  by  the  plaintiff 
implied  that  the  fact  was  so.  The  defendant 
was  giving  further  evidence  to  the  same  end, 
and  practically  was  not  allowed  to  give  any 
more.  The  question  was  put  to  rest  by  the 
statement  of  the  court  to  tlie  effect  Uiat  fur- 
ther proof  was  unnecessary.  The  plaintiff 
had  the  right  to  rely  upon  the  direction  given 
by  the  court,  flora  v.  Carbean,  38  N.  Y. 
111.  True,  the  record  does  not  present  the 
plaintiff's  exceptions.  Why  not?  Because 
no  exception  taken  by  the  plaintiff  can  aid 
him.  He  must  defend  his  judgment  against 
the  attack  of  the  defendant.  The  defendant 
can  say,. My  authority  from  the  United  States 
was  conceded,  but  I  was  beaten  because  the 
court  held  that  that  could  not  aid  me.  The 
plaintiff  is  not  harmed,  for,  if  a  new  trial 
should  be  granted,  the  plaintiff  can  contest 
the  question  of  authority.  If  a  new  trial 
should  be  refused  because  the  authority  waa 
not  sufficiently  shown,  the  defendant  will 
be  beaten,  because  denied  a  day  in  court  upon 
the  question  of  authority. 

That  the  defendant's  contract  was  with  the 
United  States  cannot  be  questioned  uiK)n  thie 
appeal.  But  it  is  said  the  authority  of  the 
United  States  to  make  the  contract  must  be 
shown.  We  know  that  Congress  has  ex- 
clusive power  to  regulate  commerce,  both 
foreign  and  interstate,  and  that  the  improve- 
ment of  rivers  and  arms  of  the  sea  forming 
the  highways  of  such  commerce  is  vested  iii 
the  United  States.  Wisconsin  v.  Duluth,  96. 
U.  S.  379,  24  L.  ed.  688.  Various  Acts  of 
Congress  of  which  we  take  judicial  notice, 
since  they  are  the  supreme  law  of  the  land, 
appropriated  moneys  for  the  improveuieut  of 
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Hell  Gate  and  autliorlzed  it.  22  U.  8.  Stat, 
at  L.  66,  191 ;  28  U.  S.  Stat,  at  L.  138,  188 ;  24 
U.  8.  Stat,  at  L.  810,  818.  Other  statutes 
bear  upon  tlic  subject.  The  United  States  is  a 
sovereign  nation,  with  full  power  over  the 
subject-matter,  and  may,  by  statute,  provide 
for  the  exercise  of  that  power  in  such  legis- 
lative meagemess  of  form  as  suits  itself.  If 
its  attempted  exercise  of  power  is  complete 
according  to  its  own  Judicial  test,  it  is  com- 
plete under  ours.  The  case  last  cited  is  an 
exposition  of  the  power  of  the  United  States 
under  similar  statutes,  and  we  repose  upon 
its  authority.  It  must  be  held  that  the 
United  States  was  competently  authorized  to 
make  the  contract,  ana  in  making  it  kept 
within  its  powers,  both  as  to  the  subject- 
matter  of  the  contract  and  the  manner  in 
which  it  engaged  and  authorized  the  defend- 
ant to  perform  it. 

The  learned  trial  court  charged  the  Jury 
that,    if   the  explosions  conducted  by  the 
defendant  injured  the  plaintiff's  house,  the 
defendant  was  liable,  irrespective  of  the  ques- 
tion of  defendant's  negligence ;  that  the  ques- 
tion of  negligence  was  not  in  the  case ;  that, 
if  the  business  could  not  be  conducted  with- 
out producing  such  injury,  it  must  cease. 
We  think  this  was  erroneous.    It  is  entirely 
clear  that  the  defendant  had  all  the  authority 
of  the  United  States  to  use  all  the  means  con- 
templated by  tiie  contract  for  the  removal  of 
these  rocks,  'provided,  always,  that  he  used 
them  carefully ;  care  being  a  proper  regard 
both  to  tjie  efficient  prosecution  of  the  work 
and  the  rights  of  third  persons ;  tlie  absence 
of  such  care  being  negligence.    The  instruc- 
tion of  the  trial  judge  eliminates  negligence, 
and  assumes  proper  care.   Thus  the  defendant 
had  the  authoritv  of  the  United  States  to  do 
the  work  carefully,  and  did  it  within  such 
authority.      It  being  lawful  for  the  sover- 
eign to  exercise  its  lawful  power  it  must 
follow  that  whatever  results  irom  its  proper 
exercise  is  not  unlawful,  and  if  any  injurv, 
direct  or  consequential,  results  to  the  incfi- 
▼idual,  he  is  remediless,  except  so  far  as  the 
sovereign  gives  him  a  remedy.    The  govern- 
ment has  provided  for  such  direct  injuries 
as  amount  to  a  takinsr  of  private  property 
for  public  use,  by  tfie  constitutional  pro- 
vision that  it  must  not  be  done  without  full 
compensation.    If  the  present  were  such   a 
case,  it  would  seem  that  the  plaintiff's  rem- 
edy would  be  to  make  the  proper  application 
to  the  government.    The  defendant,  having 
done  no  more  than  it  was  fully  authorized 
to  do,  and  which  its  duty  to  the  government 
under  the  contract  required  it  to  do,  would 
be  blameless,  and  the  government  liable  be- 
cause of  its  constitutional  obligation.     But 
this  is  not  a  case  of  taking  private  property, 
or  of  direct,  but  ifi  of  consequential,  injury. 
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The  plaintiff's  house  was  8,000  feet  distant 
from  the  place  of  the  explosions.    The  in- 
juries to  It  were  caused  by  the  shaking  of 
the  earth  or  pulsations  of  the  air,  or  both, 
resulting  from  the  explosions.    There  was  no 
physical  invasion  of  the  plaintiff's  premises 
by  casting  stones  or  earth  or  other  substances 
upon  tnem,  as  in  Bay  v.  Cohoes  Co,  2  N.  Y. 
159,  61  Am.  Dec.  279 ;  Tremain  v.  Same,  2 
N.  Y.  162,  51  Am.  Dec.  284 ;  St,   Ptter  v. 
Deniaon,  68  N.  T.  416,  17  Am.  Rep.  258 ;  and 
hence  no  going  outside  of  the  authority  act- 
ually conferred  and  conf enable,  as  in  those 
cases.     Nor  was  the  work  here  prosecuted  for 
the  benefit  of  private  ownership  aided  by  the 
public  grant  of  the  privilege,  as  in  CogtweU 
V.  New  York,  N,  H,  d  H.  R.  R.  Co,,  108  N. 
Y.  10,  57  Am.  Rep.  701,  and  hence  the  rules 
applicable  to  public  grants  of  privileges  to 
private  parties  or  corporations  heive  no  force. 
This  work  was  done  under  the  government, 
for  the  government,  and  in  no  sense  to  the 
detriment  of  public  rights,  or  to  the  advan- 
tage of  the  aefendant  s  private  ownership. 
The  principles  assumed  in  the  case  last  cited 
amply  support  the  defendant's  position.    One 
cannot  confine  the  vibration  of  the  earth  or 
air  within  inclosed  limits,  and  hence  it  must 
follow  that,  if  in  any  given  case  they  are 
rightfully  caused,  their  extension  to  their 
ultimate  and  natural  limits  cannot  be  unlaw- 
ful,  and  the  consequential  injury,  if  any, 
must  be  remediless.    The  defendant  had  the 
authority  of  the  government,  and  kept  with- 
in it.  and  therefore  is  not  liable.     Raddiff 
V.   Brooklyn,   4  N.   Y.   195,    68  Am.    Dec. 
867 ;  Bellinger  v.    New  York  Cent.  R,  Co,  28 
N.  Y.  42 ;  Mandn  v.  Breweter  Iron  Min,  Co, 
66  N.   y.  688,  14  Am.  Rep.  822 ;  Uline  v. 
New  York  Cent,  A  B.  R,  R,  Co,  101  N.   Y. 
98,   2  Cent.   Rep.    116,   68  Am.   Rep.    123; 
Atwai^  V.    Canandaigva,   124  N.   Y.   602; 
Northern  Tranep.  Co,  of  Ohio  v.  Chicago,  99 
U.  8.  685,  26  L.  ed.  886 ;  Wood,  Nuisances, 
§  752,   quoted  with  approval  in  Seifert  v. 
Brooklyn,  101  N.  Y.  146.  64  Am.  Rep.  664. 
Criticism  with  respect  to  the  extent  to 
which  private  and  municipal  corporations 
have  been  permitted  to  expand  the  authority 

S'vcn  tiiem  by  the  government  to  Justify 
eir  invasion  of  private  rights  {Cogswdl  v. 
New  York,  N,  B,  A  B,  R,  R,  Co, ,  supra)  may 
be  pertinent  when  such  parties  attempt  the 
expansion  for  such  purposes ;  but  it  can  have 
no  pertinency  to  a^»se  where  the  government 
itself  seeks,  by  appropriate  means  plainly 
adapted  to  the  end,  to  accomplish  for  the 
public  benefit  any  of  the  objects  confided  to 
Its  Jurisdiction.  McCuUoch  v.  Maryland,  17 
U.  B.  4  Wheat.  816-421.  4  L.  ed.  679-4K)5. 

The  judgment  should  be  reversed  and  a  iiev7 
trial  granted,  costs  to  abide  the  event. 

All  concur,  except  V»nii»  /.»  dissentin^^ 
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John  KERWIN,  Appt,» 

D.  M.  SARIN,  Bespt. 
(.. Mixin. )    ' 

«A  defendaat  held*  not  to  h»TO  rosidod 
out  <»f  the  state^  bo  ai  to  have  interrupted  the 
ruonlnff  of  the  Statute  of  Limltatloiu;  the  dr- 
cumstanoeB  beloff  that,  hayluff  an  eatabUshed 
residence  and  home  here,  he  waa  elected  to  the 
United  States  Senate,  and  dunn?  the  sessions  of 
Congress  he  left  his  home  in  the  occupancy  of 
his  servants,  and,  taking  his  family  to  Washing- 
ton, kept  house  there  in  rented  premises,  without 
intending  to  change  his  residence.  In  the  Inter- 
rals  between  the  sessions  of  Oongress  he  returned 
to  and  occupied  his  home  here. 

(Julyl,lBge.) 

APPEAL  by  plaintifl  from  an  order  of  the 
District  Court  for  Washington  County 
overruling  his  motion  for  new  trial  after  judg- 
ment in  favor  of   defendant   in  an  action 

«Headnote  by  Diokinson,  J. 


brought  to  recover  damages  for  tbe  aTlegea 
conversion  of  certain  corporate  stock.    Jf- 

fiVfMCL 

Tbe  facts  are  stated  in  the  opinion. 

Meun.  C.  D.  0*Brion  and  Thomas  D« 
0*Brien»  for  api)ellant: 

General  Statutes  of  1878,  g  15,  chap.  66, 
provides:  '*If  after  the  cause  of  action  ac- 
crues he  [defendant]  departs  from  and  resides 
out  of  the  state  the  time  of  liis  absence  is  not 
part  of  tbe  time  limited  for  the  commencement 
of  the  action." 

The  true  construction  of  this  statute  requires 
tbe  period  occurring  while  a  person  resides 
out  of  the  state  to  be  excluded  from  tbe  com- 
putation of  the  statute.  This  statute  means 
actual  or  pbvsical  residence  out  of  tbe  state, 
and  is  not  to  be  construed  in  the  legal  sense  of 
residence  or  domicil  as  applied  to  the  rights  of 
citizenship  or  other  similar  questions.  The  ef- 
fect of  the  construction  by  the  court  below 
was  to  bold  that  no  absence  could  operate  to 
prevent  the  running  of  tbe  statute  provided 
that  the  individual  maintained  a  bouse  witbir 
this  state  and  had  the  intention  of  returning  to 


KOTS.— TFftot  con8Utute9  **ruidenee  out  of  the  sfote" 
wUMn  the  meandno  of  a  Statute  of  LimUations, 

The  cases  are  not  entirely  agreed  as  to  what  con- 
stltutee  residence  out  of  the  state  within  the  mean- 
ing of  a  Statute  of  Limitations,  although  the  ma^ 
Joritr  of  the  decisions  are  dearly  in  support  of  the 
main  case. 

In  several  states  the  fact  of  absence  beyond  reach 
of  prooesB  for  a  substantial  period  of  time  is  re- 
garded as  the  test. 

Thus  in  Johnson  v.  Smith,  48  Mo.  409,  this  was 
aaid  to  be  the  rule  and  that  it  was  not  neceasary 
that  one  should  depart  with  the  intent  to  change 
his  residence  permanently  if  the  departure  was  for 
a  ptnrpose  not  transitory  in  its  character. 

In  Oarth  v.  Etobards,  20  Mo.  623, 64  Am.  Dec  208, 
one  who  went  to  Galif  omia  on  a  trading  expedition 
and  stayed  a  year  or  two  was  held  not  to  reside  out 
of  the  state  where  he  left  a  wife  and  children  and  a 
large  amount  of  property  in  the  state  as  process 
could  have  been  served  upon  him  at  any  time. 

The  converse  of  this  proposition  ii  held  in  Brown 
V.  Bollins,  44  N.  H.  446,  although  Bubstantiaily  the 
eame  rule  is  recognized  in  that  state.  In  that  case 
a  person  went  to  Galif  omia  remaining  many  years 
without  returning  at  all  and  it  was  held  that  al- 
though his  wife  and  child  remained  on  his  home- 
stead farm  he  had  no  such  place  of  abode  in  the 
state  that  eervioe  could  be  made  upon  him. 

Tbe  rule  is  clearly  established  in  New  Hampshire 
that  all  absences,  temporary  or  otherwise,  are  to 
be  regarded  as  residence  out  of  the  state  if  service 
cannot  be  made  on  the  debtor  within  the  state 
during  such  absences.    Gilman  v.  Cutts,  28  N.  H. 

And  although  the  defendant  does  not  lose  his 
domicil  by  leaving  the  state  with  his  family  for  a 
period  of  three  years  during  which  he  has  no  usual 
place  of  abode  in  the  state  where  service  of  sum- 
moos  can  be  made  upon  him  he  '^resides'*  out  of  the 
state  duzing  that  time.    Ward  v.  Oole,  82  N.  H.  462. 

On  the  other  hand,  the  occupancy  of  a  house  by 
his  family  and  his  return  every  week  or  two  keeps 
his  residenoe  in  the  state  within  the  meaning  of  the 
Statute  of  t«lmitations  although  he  is  engaged  at 
work  regnlariy  in  another  state.  Gilman  v.  Cutts, 
Srif.H.8IB. 
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In  Vermont  tbe  rule  is  substantially  the  same  and 
it  is  expressly  held  that  a  person  is  absent  from  and 
resides  out  of  the  state  for  the  purpose  in  question 
when  his  domicil  within  the  state  is  so  broken  up 
that  process  cannot  be  there  served  upon  hinu 
Haokett  v.  Kendall,  23  Yt.  276. 

The  same  case  decides  that  to  keep  his  residence 
in  the  state  there  must  be  some  place  of  abode 
which  his  family  or  effects  exclusively  maintain  in 
his  absence  and  to  which  he  may  be  expected  soon 
or  at  some  convenient  time  to  return.  Also  that 
where  this  state  of  facts  exists  temporary  absence 
is  immaterial.  Haokett  v.  Kendall,  23  Yt.  275;  Hail 
V.  Nasmith.  28  Yt.  TBI. 

In  a  later  Yermont  case  (Rutland  Marble  Co.  v. 
Bliss,  67  Yt.  23),  the  court  repeats  the  same  rule, 
that  if  one  has  a  residence  in  the  state  so  that 
process  can  be  served  upon  him  in  the  manner  pro- 
vided by  law,  the  running  of  the  statute  is  not  ar* 
rested  by  his  absence  from  the  state. 

But  in  that  case  the  facts  presented  a  somewhat 
extreme  test  of  the  rule.  A  debtor  who  left  Ver- 
mont and  went  to  New  York  where  he  stayed  for  a 
series  of  years  in  business  and  where  his  wife  was 
with  him  a  part  of  the  time  during  which  they 
boarded  except  for  one  winter  in  which  they  kept 
house  was  held  to  reside  all  the  time  in  Yermont 
and  not  in  New  York  so  that  the  Statute  of  Lim- 
itations was  not  suspended. 

In  other  states  the  inability  to  serve  process  upon 
a  person  is  not  made  the  test  of  nonresidence. 

Thus  in  Massachusetts  the  absence  must  be  not 
merely  temporary  and  occasional,  but  must  be  with 
such  intent  as  to  constitute  a  change  of  domicil. 
Hallet  V.  Bassett,  100  Mass.  160;  Collester  v.  Halley, 
6  Gray,  617;  Langdon  v.  Doud,  6  Allen,  428, 88  Anu 
Dec.64L 

Although  another  Massachusetts  case  seems  to 
state  a  less  stringent  rule  and  holds  that  residence 
,  out  of  the  state,  although  temporary,  may  be  suffi- 
cient to  suspend  the  running  of  the  statute  if  the 
proposed  return  is  indefinite  and  no  dwelling-house 
or  boarding  place  is  retained  within  the  state. 
Sleeper  v.  Paige,  15  Gray,  849. 

So  decisions  of  high  rank  in  various  other  Juris- 
dictions are  to  the  effect  that  the  absentee  must 
acquire  a  fixed  or  permanent  abode  or  dwelling 
place  out  of  tbe  state  atjieast  for  the  time  being, 
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It.  This  view  was  predicated  in  part  upon  the 
4th  subdivision  of  section  59  of  chapter  66, 
providing  for  the  service  of  summons  by  leav- 
ing a  copy  of  the  summons  at  the  bouse  of  his 
usual  abode,  with  some  person  of  suitable  age 
and  discretion  then  resident  therein. 

Sound  construction  would  not  permit  the 
effect  of  section  16  to  be  in  any  wise  qualified 
by  the  provisions  of  section  59.  One  is  purely 
a  statute  of  limitation,  the  other  is  as  purely  a 
mere  practice  Act,  and  the  two  sections  should 
Dot  be  construed  together,  nor  should  either  be 
permitted  to  affect  or  qualify  the  other. 

The  question  was  for  the  jtiry. 

Venahle  v.  Paulding,  19  Minn.  488;  WarS  v. 
Gowen,  111  Mass.  526;  Hedges  v.  Jones,  68 
Iowa,  573;  SaiterthwaiU  ▼.  Abererombie,  24 
Ftd.  Rep.  548. 

In  Barn/>y  v.  Oelriehs,  188  U.  8.  529,  84  L. 
ed.  1087,  the  court  holds  "that  the  residence 
out  of  the  state  which  operated  to  suspend  the 
running  of  the  statute  under  section  KK)  (mean- 
ing the  statute  of  New  York)  as  originally 
framed,  was  a  fixed  alx>de,  entered  upon  with 
the  intention  to  remain  permanently,  at  least 
for  a  time,  for  business  or  other  purposes." 

In  Pells  V.  8neU,  180  HI.  879.  the  court  says: 
"We  would  not  be  understood  as  adopting  the 


doctrine  that  there  must  be  an  actual  change 
of  the  parties'  domicil  in  the  strict  le^l  sense 
of  that  word.  All  we  intend  to  hold  being 
that  he  must  acquire  a  fixed  or  permanent 
abode  or  dwelling-place  out  of  this  state,  at 
least  for  the  time  being." 

The  exact  question  was  passed  upon  in  Lane 
V.  National  Bank  of  Metropolis,  6  Ean.  74, 
where  the  court  held  that  a  senator's  absence 
from  the  slate  in  the  performance  of  his  duties 
prevented  the  running  of  the  statute. 

Messrs,  Clapp  A  If  acftrtii^,  for  respond- 
ent: 

The  statute  has  been  construed  in  VenabU  v. 
Paulding,  19  Minn.  488,  where  the  court,  after 
carefully  considering  the  decisions  upon  sim- 
ilar statutes  in  New  Hampshire.  New  York,. 
Vermont,  Maine^  Massachusetts  and  Missouri, 
repudiated  the  New  Hampshire  doctrine,  whicU 
is,  that  every  absence  from  the  state,  tempo- 
rary or  otherwise,  if  it  be  such  that  the  credi- 
tor cannot  during  its  continuance  make*a  legal 
service  upon  the  debtor,  must  be  excluded  from 
the  computation  of  (he  time  necessary  to  create 
a  bar  under  the  statute,  and  adopts  the  con- 
trary doctrine  of  the  courts  in  Vermont,  Maine, 
Massachusetts,  and  Missouri. 

To  depart  from  and  reside  out  of  the  state » 


Barney  v.  Oelrlohs.  188  U.  S.  629. 84  L.  ed.  1087;  Pells 
V.  SneU,  180  Bl.  879;  Wheeler  v.  Webster,  1  B.  D. 
Bmitb,  1. 

And  that  mere  abeeooe,  however  protracted,  is 
not  sufficient  to  constitute  a  residence  elsewhere. 
Pells  v.  Snell,  180  III.  879. 

Also  that  absence  by  Journeys  will  not  oonstitate 
nonresidenoe  within  the  meaning  of  such  a  statute. 
Hickok  V.  Bliss,  84  Barb.  801. 

And  that  temporary  absence  for  business  or 
pleasure  will  not  affect  the  running  of  the  statute. 
Tomes  v.  Barney,  86  Fed.  Bep.  112. 

The  rule  is  emphatically  stated  in  Maine  to  the 
effect  that  the  residence  out  of  the  state  which  is 
required  is  equivalent  to  dwelling  place  or  home, 
and  that  a  man  cannot  have  such  a  residence  out  of 
the  state  as  will  interrupt  the  running  of  the  stat- 
ute at  the  same  time  that  he  has  an  established  res- 
ideDce  or  home  within  the  state.  J>rew  v.  Drew,  87 
Me.  889. 

In  that  case  a  finding  that  a  person  *Meft  his 
home"  and  went  to  New  York  about  the  year  1810 
and  remained  there  until  1864  and  then  started  for 
California  is  not  of  itself  sufficient  to  show 
that  he  resided  in  New  York  during  the  period 
named. 

In  another  Maine  case  it  was  held  that  a  sut>con- 
traotor  on  railroads  who  left  the  state,  but  re- 
turned when  his  contracts  were  completed,  did  not 
reside  out  of  the  staf  e  where  during  a  portion  of 
his  absence  his  wife  kept  and  used  the  room  and 
furniture  where  he  kept  house  before  he  left  the 
state  and  these  were  retained  there  during  the  rest 
of  the  time,  although  a  portion  of  the  time  she  was 
with  him  in  another  state.  Bucknam  v,  Thompson, 
88  Me.  171^  61  Am.  Deo.  287. 

The  court  said  that  absence  for  special  purposes 
and  for  periods  which  were  definite  as  to  time  or 
purpose  so  long  as  there  should  remain  the  inten^ 
tlon  to  return  would  not  prevent  his  residence  in 
the  state  from  continuing. 

And  in  Michigan  it  is  said  that  the  residence  out 
of  the  state  must  be  so  distinct,  definite,  and  fixed 
as  to  constitute  the  home  of  the  debtor.—the  place 
of  permanent  abode  to  which,  whenever  left  tem- 
porarily or  on  business,  he  Intends  to  return. 
Campbell  v.  White,  28  3£ich.  178^ 
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Criminai  eases, 

8o  in  a  criminal  case  the  suspension  of  the  time 
during  which  a  person  ^*was  not  usually  and  pub- 
licly a  resident  within  the  state**  was  held  to  exist 
only  in  the  case  of  such  absenoe  as  destroys  rest- 
denoe.   People  v.  MoGausey,  66  Mich.  72. 

A  soldier  who  returns  to  his  former  resldenoo 
occasionally  during  his  service  and  returns  there 
after  his  discharge  remains  ail  the  time  an  'inhab- 
itant and  usual  resident  of  the  state**  within  the^ 
meaning  of  a  Statute  of  Limitations  for  criminal 
Graham  V.  Com.  631  Pa.  256. 88  Am.  Deo.  681. 


Jnsfances. 

Whether  a  congressional  clerk  resides  oat  of  the- 
state  which  he  leaves  when  he  goes  to  Washington 
where  he  remains  for  years  as  clerk  depends  on  his 
Intention  to  return.  Venable  v.  Paulding,  19  Mlnn» 
488. 

An  unmarried  man  without  family,  permanent 
home,  or  place  of  business,  who  usually  spends  his 
winter  at  different  hotels  in  New  York  merely  as  a 
guest  or  boarder,  was  held  to  reside  outside  of  the 
state  during  several  months  spent  by  him  in  the 
city  of  Washington.  Satterthwaite  v.  Aberorom* 
bie.  24  Fed.  Bep.  548. 

An  unmarried  physician  who  boarded  where  his 
office  was  and  who  went  out  of  the  state  for  twa 
months  during  which  he  continued  to  pay  rent, 
but  not  board,  and  a  few  weeks  afterward  went 
out  of  the  state  again  and  died  about  six  months 
later,  without  returning,  was  held  to  reside  out  of 
th(  state  during  those  periods.  Brady  v.  Potto  (N» 
J.)  10  Gent  Rep.  178. 

One  may  be  a  resident  of  New  Jersey  within  the 
meaning  of  the  New  York  Statute  of  limitations 
although  he  has  a  place  of  business  in  New  York 
city  to  which  he  comes  every  day  to  do  buslnees. 
Burroughs  v.  Bloomer,  6  Denio,  680;  Bassett  v. 
Bassett.  66  Barb.  605;  McOord  v.  Woodhull,  27  How. 
Pr.54. 

In  Bennett  v.  Cook,  43  N.  Y.  687, 8  Am.  Bep.  7S7«. 
this  question  was  raised  but  was  not  necessary  to 
be  decided.  The  court  held  that  the  statute  oouldr 
run  in  favor  of  such  person  if  at  all  only  during  the 
time  he  actually  spent  in  the  state,  and  that  the- 
period  of  six  years  had  not  expired  even  if  thaa 
time  were  counted.  B.  A.  B. 
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means  a  change  of  residence  from  tbfs  state  to 
some  other  state,  not  a  temporary  or  occasion- 
al absence. 

HiekQk  V.  BiMt.  84  Barb.  821. 

Such  residence  out  of  the  state  mast  be  not 
merely  temporary  and  occasional,  but  of  such 
character,  and  with  such  intent,  as  to  consti- 
tute change  of  domicil  (Hallett  v.  Bauett,  100 
Mass.  169)  underetanding  "domicil"  as  the 
Massachusetts  court  understands  it  to  mean  in 
this  connection,  the  debtor's  home  or  place  of 
abode. 

Langdon  ▼.  DotuL,  6  Allen,  428, 83  Am.  Dec. 
641;  White  V.  Brinon,  1  Wall.  Jr.  217;  8ai- 
terthtoaiia  v.  Ji^crambie,  2^  Fed.  Rep.  548; 
Campbea  ▼.  White,  22  Mich.  178;  People  v.  Mc- 
Cfaukey,  65  Mich.  72.  See  also  PdU  t.  8neU, 
130  BL  879. 

Diekiason*  Z.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  to  recover  for  an  alleged 
conversion  of  corporate  stock  belonging  to  the 
plaintiff.    The   plaintiff   discovert  the  fact 
complained  of  in  May,  1884,  but  the  action 
was  not  commenced  until  August,  1890,  more 
than  six  years  thereafter.    Upon  the  facts  dis- 
closed at  tbe  trial,  and  now  presented  by  a  bill 
of  exceptions,  the  court  dismissed  the  action 
without  submitting  it  to  tbe  jury,  for  the  rea- 
son that  it  was  considered  that  the  action  was 
barred  by  the  Statute  of  Limitations.    Tbe 
evidence  upon  which  tbe  applicability  of  the 
Statute  of  Limitations  is  to  be  determined  con- 
sisted only  of  the  testimonv  of  the  defeodant. 
by  which  tbe  facts  were  shown  without  con- 
troversy.   They  may  be  thus  stated:    About 
the  time  tbe  cause  of  action  accrued  the  de- 
fendant was  elected  to  represent  the  state  of 
Minnesota  as  one  of  its  senators  in  the  Senate 
of  the  United  States.    For  many  years  he  had 
resided  at  Stillwater,  in  this  state,  owning  tbe 
house  which  constituted  bis  homestead.    Upon 
bis  election  to  the  Senate  he  rented  a  house  in 
Washington,  and  during  tbe  greater  part  of 
the  sessions  of  Congress  he  kept  bouse  with  his 
family  In  such  rented  premises,  hut  returning 
with  ois  fnmily  and  resuming  tbe  occupancy 
of  his  homestead  during  the  intervals  between 
the  sittings  of  Congress.    The  furniture  was 
not  removed  from  his  house  in  Stillwater,  but 
during  such  absence  of  the  family  therefrom 
servants  were  left  in  occupancy  of  it.    Such 
absences  of  tbe  defendant  and  his  family  from 
the  state  extended  over  about  one  half  of  each 
year.     Only  to  that  extent,  and  under  such 
circumstances,  does  there  appear  to  have  been 
any    interruption    of    his  residence  with  his 
family  in  their  former  home.    Tbe  defendant 
always  voted  here,  and  had  no  intention  of 
cban/^ng  his  residence;  and  it  was  only  be- 
cause his  duties  in  Coneress  required  him  to  be 
in  Washington  while  Congress  was  in  session 
that  he  had  his  family  there,  living  in  the  man- 
ner stated.    Tbe  statute  the  applicability  of 
which  is  in  question  (Gen.  Stat.  1878,  §  15, 
chap.    66)  provides  that,  if  after  tbe  cause  of 
action  accrues,  the  debtor  "departs  from  and 
resides  out  of  tbe  state,  the  time  of  his  absence 
Is  not  part  of  the  time  limited  for  tbe  commence- 
ment of  tbe  action*"    The  question  before  ua 

17  L.  B.  A. 


is  whether  tbe  defendant  could  be  deemed  to 
have  resided  out  of  this  state,  within  tberaean- 
ing  of  this  statute,  while  be  was  thus  living 
with  his  family  in  Washington. 

Tbe  case  would  not  have  justified  tbe  <y>n« 
elusion  that  the  defendant's  residence  was  in 
Washington,  and  not  in  Minnesota,  within  the 
meaning  of  the  statute,  and  hence  the  ruling 
of  the  court  was  right.  Prior  to  his  going  to 
Congress,  the  defendant's  residence,  in  every 
sense  of  the  term,  was  in  this  state.  His  estab-' 
lished,  permanent  home  and  abiding  place  and 
his  legal  domioll  were  here.  To  suspend  tbe 
running  of  the  Statute  of  Limitations,  it  would 
not  be  enough  that  the  debtor,  thus  resfdent 
here,  should  depart  from  and  remain  for  some 
time  out  of  the  state.  "Departs  from  and  re- 
sides out  of  the  state"  is  the  language  of  the 
statute.  This  necessarily  imports,  in  the  case 
of  one  having  an  established  residence  here, 
a  change  of  residence,  and  the  taking  up  of  an 
actual  residence,  as  distinguished  from  a  tem- 
porary sojourn  elsewhere.  Venable  v.  Pauld- 
ing, 19  Minn.  488  (Gil.  42^  and  cases  cited. 
The  defendant  cannot  fairly  be  said  to  have 
ceased  to  reside  in  Minnesota,  or  to  have  made 
Washington  his  place  of  residence,  under  the 
circumstances  stated.  Had  he  boarded  with 
bis  family  at  an  hotel  or  elsewhere  in  Wash- 
ington during  the  sessions  of  Coneress,  his 
home  here  being  left  as  it  was,  and  his  actual 
occupancy  of  it  maintained  during  the  rest-  of 
the  time,  as  was  done,  there  coula  have  been 
but  little  reason  for  a  claim  of  a  change  of  resi- 
dence. But  in  view  of  tbe  uncontradicted 
facts  as  to  the  reason  of  his  bein^  in  Washing- 
ton, and  as  to  the  continued  maintenance  and 
the  occupancy  of  bis  former  home  here,  tbe 
fact  of  bis  keeping  house  with  his  family  in 
Washington  during  the  sittings  of  Congress  is 
of  little  significance  as  respects  tbe  question  in* 
volved.  His  residence  here,  in  the  ordinary 
sense  of  tbe  term,  was  not  relinquished,  and  a 
new  residence  acquired  in  Washington.  His 
former  home  continued  to  be  "the  house  of 
his  usual  abode,"  and  by  tbe  terms  of  our  stat- 
ute (Gen.  Stat.  1878,  §  69,  chap.  66),  under 
the  circumstances  shown  by  the  evidence,  a 
summons  might  have  been  served  bv  leaving 
a  copy  there,  and  an  action  be  thereby  eflfect- 
ually  commenced  against  him.  He  resided 
tbere  each  year,  with  his  family,  except  when, 
during  tbe  sessions  of  Congress,  his  duties  as 
a  representative  of  this  state  required  him  to 
be  in  Washington.  These  absences  were  not 
permanent  or  continuous,  but  rather  tempo- 
rary, and  reasonably  incident  to  the  discharge 
of  public  duties  to  this  state,  which  unaues- 
tionably  continued  to  be  his  domicil.  While 
the  periods  of  absence  were  somewhat  ex- 
tended, they  were  no  more  so  than  his  repre- 
sentative duties  to  the  state  of  his  legal  domicil 
required,  and  he  habitually  returned  to  and 
occupied  his  home  here  when  such  duties  did 
not  require  him  to  be  in  Washington.  There 
was  no  intention  to  discontinue  his  residence 
here,  or  to  acquire  one  elsewhere;  and  it  la 
clear,  from  the  unquestioned  facts,  that  he 
cannot  be  deemed  to  have  done  so. 

Order  ajprmed. 
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Charles  G.  GABRIELSON,  Bespt,, 
Fiederic  WAYDELL  ei  al.,  AppU. 

A  wlllAd  and  m^nstillable  attaek'with 
kicks  and  blows  hy  the  captain  of  a 
▼easel  upon  a  seaman  merely  because  he 
said  he  was  slok  when  ordered  to  go  on  deck  is 
not  within  the  scope  of  the  captaln*s  employ- 
ment or  antbority  and  will  not  render  the  owners 
of  the  vessel  liable  for  the  injuries  thereby 
oaused. 

(Ifaynard,  Finch  and  (TBrien^  JJ.,  ditnntj 
(October  4,  ISflSB.) 

APPEAL  by  defendants  from  a  Judgment 
of  the  General  Term  of  the  Superior 
Court  for  the  City  of  New  York  in  favor  of 
plaintiff  and  from  an  order  denying  their  mo- 
tion for  new  trial  ui>on  exceptions  heard  by  it 
in  the  first  instance,  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  resulting 
from  an  assault  by  the  master  in  charge  of  de- 
fendant's vessel.  Betersed. 
,    The  facts  are  stated  in  the  opinion. 

-    Statement  by  Gray,  J.: 

Plaintiff  brings  this  action  for  damages 
against  the  owners  and  the  captain  of  a  vessel 
upon  which  he  had  shipped  as  an  able  seaman, 
and,  while  in  such  service,  had  received  grave 
injuries.  During  a  voyage  from  the  West 
Indies  to  the  United  States,  upon  a  certain  oc- 
casion, being  ordered  by  the  mate  to  "turn  to," 
be  said  he  was  sick,  and  not  able  to  go  on 
deck.  He  had  previously  suffered  from  chills 
and  fever,  and  what  he  was  then  suffering 
from  seemed  to  be  an  attack  of  a  similar  nat- 
ure. The  captain  came  into  the  forecastle, 
and  ordered  him  to  go  on  deck.  Plaintiff  told 
him  he  was  sick.  The  captain  then  hit  him 
fleveral  times  while  lyin^  in  his  bunk,  pulled 
him  out  of  his  bunk,  and  said,  "Will  you  go 
on  deck  now?"  Plaintiff  said:  "I  feel  sick. 
I  am  not  able  to  go  on  deck."  The  captain 
again  hit  him  several  times  with  his  fist,  and, 
upon  plaintiff's  catchiog  hold  of  his  arm,  then 
kicked  him  upon  the  Teg,  breaking  the  bone 
below  the  knee.  There  was  no  struggle  be- 
tween the  men,  nor  any  provocation  for  the 
captain's  treatment,  beyond  plaintiff's  com- 

glaint  of  illness.  He  was  placed  back  in  his 
unk,  and  his  le^  rudely  placed  in  splints. 
Upon  the  arrival  of  the  vessel  at  New  York,  he 
was  taken  to  the  hospital,  and  remaioed  there 
until  discharged  as  cured.  The  captain  was 
not  served  with  the  summons  and  complaint, 
as  he  had  never  returned  from  a  subsequent 
voyage,  and  was  supposed  to  have  been  lost. 
The  trial  Judge  permitted  the  case  to  ^  to  the 
Jury,  and  plaintiff  recovered  a  verdict.  De- 
fendants' exceptions  being  ordered  to  be  heard 
in  the  first  instance  at  the  general  term  of  the 


superior  court  of  the  city  of  New  York,  they 
were  there  overruled,  and  Judgment  was  direct- 
ed, upon  the  verdict,  for  the  plaintiff.  The 
defendants  then  appealed  to  this  oourU 

Mr.  N.  B.  Hoxie,  for  appellants: 

The  rights,  duties,  and  liabilities  of  the  mas- 
ter and  crew  of  a  vessel  while  navigating  the 
high  seas  are,  from  the  necessities  of  the  sit- 
uation, peculiarly  subjects  of  maritime  law. 
And,  although  the  rules  governing  its  admin- 
istration are  more  favorable  to  seamen  than 
the  common-law  rules  are  to  other  classes  of 
servants,  they  do  not  warrant  or  sustain  such 
an  action  ss  the  present. 

77ie  City  of  Alexandria,  17  Fed.  Rep.  890. 

For  the  protection  of  seamen  and  punish- 
ment of  the  offenders  in  such  cases  as  the 
present,  abundant  provision  is  made  by  ex- 
press statutes  and  the  ruling  of  Judicial  tribu- 
nals administering  maritime  law. 

U.  S.  Rev.  Stat.  p.  1044,  §  5847. 

A  seaman  so  injured  has  his  civil  action  for 
damages  against  the  captain  or  other  officer  so 
offending  as  well  in  the  admiralty  as  in  the 
common-law  courts. 

^ncer  v.  KelUif,  83  Fed.  Rep.  638. 

The  assault  proven  l^ere  was  a  "crime,'* 
The  captain  "from  malice,  hatred,  or  revenge, 
and  without  Justifiable  cause,  beat  and  wouod- 
ed  the  plaintiff,"  or  "  inflicted  upon  him  cruel 
and  unusual  punishment,"  directly  within  the 
section  of  U.  8.  Stat  above  cited. 

1  Parsons,  Maritime  Law,  p.  466;  Fbrbes  v. 
Parsons,  Crabbe,  282;  Balston  v.  T/te  Stats 
Bights,  Id.  22. 

At  common  law  the  daim  of  Che  plaintiff  is 
without  foundation. 

Hudson  V.  Ocean  Steamship  Ch.  of  Savannah, 
12  Cent.  Rep,  644.  110  N.  Y.  626;  HofnagU  v. 
New  York  Cent.  A  E  if.  R,  Co,  55  N.  Y.  610; 
Loughlin  v.  State,  7  Cent.  Rep.  70.  106  N.  Y. 
163;  Cahill  v.  Hilton,  9  Cent.  Rep.  255,  106 
N.  Y.  512;  Wood,  Mast.  &  S.  §§  845,  846. 

The  assault  upon  the  plaintiff  being  willful 
upon  the  part  of  the  captain,  the  owners  of 
the  vessel  are  not  liable. 

Story,  Ag.  §  456;  Bibbard  v.  New  York  <fc 
E.  R  Go.  15  N.  Y.  464;  Wright  v.  Wileox,  19 
Wend.  843,  82  Am.  Dec.  507;  Lyon  v.  Martin, 
8  Ad.  &  El.  512;  Pi'aser  v.  Freeman,  48  N.  Y. 
569;  Vanderbilt  v.  Richmond  Tump.  Co.  2  N. 
Y.  479;  51  Am.  Dec.  815. 

Two  modifications  of  or  eTceptions  to  the 
elementary  rule  have  been  declared  and  adju- 
dicated. 

1.  In  actions  by  a  passenger  against  carriers 
of  passengers,  in  which  case  the  carrier  (prin- 
cipal) has  been  held  liable  for  assault  com- 
mitted  by  a  servant,  because  such  assaults 
were  breaches  of  an  express  contract,  i.  «.,  for 
transportation  and  protection. 

Stuart  V.  Brooklyn  iSi  C.  B.  Co.  90  N.  Y. 
588,  48  Am.  Rep.  185;  Dwindle  v.  New  York 
Cent,  d  KB.  B.  Co.Sh.KA.  224,  120  N. 


Koim— The  peculiar  relations  of  seaman  and 
captain  make  the  question  presented  in  the  abo^ 
case  espeoiallj  Interesting  and  the  dlsaflrreementof 
the  oourt  Indicates  Its  diffloultj.  The  general  sub- 
17  L.  R.  A. 


jeot  of  a  master^s  liability  for  an  assault  oommltte<l 
by  his  servant  Is  f  uUy  treated  in  a  note  to  Davis  v. 
Houghtelln  (Neb.)  U  L.  B.  A  787. 
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Qabbiielson  ▼.  WaTDKLIi. 


Y.  117;  McGuire  ▼.  The  Qoiden  QaU,  McAll. 
104;  Storv,  Ag.  §  458, «,  note  1;  Biggiru  v.  Wo- 
tertliet  Tump,  d  B.  Co.  4!^  N.  Y.  28,  7  Am. 
Rep.  298. 

2.  In  actioDS  by  straneers  for  a  wOlf ul  act 
of  a  seryant  actine  witoin  the  scope  of  hia 
duty  and  intended  n>r  the  benefit  of  his  prin- 
cipal. 

Eoffman  y.  New  York  Cent,  d  K  R.  K  Co. 
87  N.  Y.  25,  41  Am.  Rep.  887;  Mott  ▼.  Om- 
9umer$  lee  Co.  78  N.  Y.  548;  Shea  y.  Sixth  Ave. 
R.  Co.  e2  N.  Y.  180.  20  Am.  Rep.  480;  Crie- 
pin  ▼.  Babbitt,  81 N.  Y.  521,  87  Am.  Rep.  521; 
8tory,  Ag.  §  453,  e,  note  1;  FarteeU  y.  Boston 
d  W.  B.  Corp.  4  Met.  49,  88  Am.  Dec.  889. 

The  plaintiff  and  the  captain  were  fellow 
servants  of  the  owners  of  the  yessel,  engaged 
in  the  same  general  business  or  employment, 
and  as  the  injury  the  plaintiff  complains  of  re- 
sulted from  the  misconduct  of  a  fellow  servant, 
the  owners  are  not  liable  to  respond  therefor. 

Oriepin  v.  Babbitt,  eupra;  MeCotker  v. 
I/mg  Isiand  R.Co.Si  N .  Y.  77;  Wood,  Mast. 
&  S.  §488;  Leddp  v.  Gibson,  2  Sc.  Sess.  Gas. 
8d  series,  804;  Loughlin  v.  State,  7  Cent.  Rep. 
70,  105  N.  Y.  159;  8earff  v.  Metealf,  9  Cent. 
Rep.  578,  107  N.  Y.  211;  FaneeU  v.  BotUm  A 
W.  B.  Corp.  eupra;  BokU  v.  Jfew  Cetit,  R. 
Co.  18  N.  Y.  482;  Wright  v.  New  York  Cent. 
&  H.  R.  R.  C0.2XS  N.  Y.  582;  Filbert  v.  DeUih 
WM/re  d  H.  Canal  Co.  121  N.  Y.  212;  Euseey  v. 
Coger,  8  L.  R.  A.  559,  112  K  Y.  614;  Briekv, 
BoeAeeter,  N.  T.dbP.R  Co.  98 N.  Y.  211.  See 
Macdonald,  Mast.  &  S.  pp.  659,  672,  note; 
StoiT,  Ag.  §§  458,  454;  Smith.  Mast.  &  S. 
p.  ^1;  i?e  "  EpeiUm;*  6  Ben.  878. 

The  master  of  a  vessel  is  the  alter  ego  or 
lepresentatiye  of  the  owners  only  in  the  per- 
formance of  the  duty  which  such  owners  owe 
to  a  sailor  and  which  is  by  them  devolved 
upon  the  master. 

Searff'9.  MttcaXf,  eupra;  EoUy.  Cummingt, 
102  Pa.  212,  48  Am.  Rep.  199;  Ocean  Spray,  4 
Sawy.  105;  The  Minna,  11  Fed.  Rep.  759; 
Corcoran  v.  Bolbrook,  59  N.  Y.  519.  17  Am. 
Rep.  869;  B^ake  v.  Ferris,  5  N.  Y.  48,  55  Am. 
Dec.  804.  See  also  Laning  v.  New  York  Cent. 
B.  Go.  49  N.  Y.  528.  10  Am.  Rep.  417;  Hof^ 
nagle  v.  New  York  Cent,  d  H.  R.  B  Co.  ^  N. 
Y.  610;  Loughlin  v.  State,  supra;  Johnson  v. 
BoeUm  Towboat  Co.  185  Mass.  209.  46  Am. 
Rep.  458:  Matthews  v.  Case,  61  Wis.  491,  50 
Am.  Rep.  151. 

If  the  striking  in  and  the  pulling  from  the 
bunk  of  plaintiff  could  be  upon  any  principle 
considered  as  within  the  scope  of  the  captain's 
doty,  the  subsequent  blows  and  kicks  and 
fracture  of  leg  were  certainly  not  acts  within 
the  scone  of  the  captain's  employmeDt  while 
engaged  in  the  business  of  the  owners,  nor 
done  to  further  that  business  and  the  interest 
of  the  owners.  They  were  wanton  and  crim- 
inal. 

Shipman  v.  Bank  of  State  of  N.  Y.  12  L. 
K  A.  791, 126  N.  Y.  818;  Bounds  v.  Delaware, 
L.  it  W.  B.  Co.  64  N.  Y.  129,  21  Am.  Rep.  597; 
Ccihen  V.  Dry  Dock,  B.  B.  d  B.  B.  Co.  69  N. 
Y.  170;  Ocheenbein  v.  Shaj^,  85  N.  Y.  214; 
Hunter  v.  New  York,  0.  d  W.  R.  Go.  6  L.  R. 
A.  346. 116  Nw  Y.  624;  KeUy  v.  Doody,  116  N. 
Y.  580. 

Such  assault  was  dearly  one  of  the  risks  of 
plaintiff's  employment  which  he  assumed. 
i7URA. 


Gumey  v.  Grand  T^nk  B.  Co.  69  Hun, 
625;  Gibson  v.  Erie  i2.  O?.  68  N.  Y.  452.  20 
Am.  Rep.  552. 

Mr.  Georg^e  P.  Oordel«  for  respondent: 

The  owner  of  a  vessel  is  liable  for  the  will* 
ful  act  of  the  master  performed  within  the 
scope  of  his  duty  and  to  further  the  interests 
of  the  owner. 

Bounds  V.  Dela\eare,  L.  d  W.  R.  Co.  64  N. 
Y.  129,  21  Am.  Rep.  597;  Cohen  v.  Dry  Doek^ 
E.  B.  d  B.  B.  Co.  69  N.  Y.  170;  DwinelU  v. 
New  YorkCent.  dB.B.B.  C^.  8L.  R  A.  224; 
120  N.  Y.  117;  Stewart  v.  Brooklyn  d  C.  B. 
Co.  90  N.  Y.  588, 148  Am.  Rep.  185;  Hoffman 
V.  New  York  Cent,  d  H.R.R.  Go.  87  N.  Y. 
25,  41  Am.  Rep.  887;  Mott  ▼.  Consumers  lee 
Go.  78  N.  Y.  548. 

The  master  had  the  right  to  inflict  corporal 
punishment  to  enforce  obedience  to  his  com- 
mands {Thompson  v.  Hermann,  47  Wis.  602) 
and  the  uncontradicted  evidence  is  that  what 
he  did  was  done  to  further  the  interests  of  the 
owners,  namely,  to  induce  the  plaintiff  to  go 
on  deck. 

The  cases  are  uniform  in  holding  the  own- 
ers responsible  for  such  torts. 

Balston  v.  The  State  Bights,  Grabbe,  22; 
Sherwood  v.  Hall,  8  Sumn.  127;  Luseom  v.  Os- 
good,  1  Sprague,  82;  The  Aberfoyle,  Abb.  Adm. 
242;  Hunt  v.  Colburn,  1  Sprague,  215;  Groueher 
V.  Gakman.  8  Allen,  185;  Meguire  v.  The  Gold' 
en  Gate,  McAU.  104;  Thompson  v.  Hermann^ 
47  Wis.  602;  Searff  v.  Metealf,  9  Cent.  Rep. 
578, 107  N.  Y.  211;  Spencer  v.  KelUy,  82  Fed. 
Rep.  888. 

The  master  of  a  vessel  on  the  high  seas, 
when  inflicting  punishment  on  a  seaman  or 
enforcing  discipline,  is  not  the  fellow  servant 
of  the  seaman. 

A  contrary  proposition  would  sound  Strang. 
The  master  of  a  vessel  is  sui  generis.  On  the 
biffh  seas  he  is  a  despot.  His  control  of  his 
ship,  cargo,  and  the  lives  of  those  on  board  is 
supreme,  and  he  may  lawfully  dispose  of  all. 
He  may  sacrifice  ship  and  car^o  by  pledge, 
sale,  or  Jettison,  (2  Parsons,  Shipping  &  Ad- 
miralty, 8.  28),  and  may  impress  the  crew  and 
all  on  board  in  a  service  which  may  result  in 
a  loss  of  life  or  limb,  as  in  salvage  service,  or 
to  resist  the  attack  of  pirates  and  other  ene- 
mies (1  Parsons,  Shipping  &  Admiralty,  637; 
A  Baft  of  Spars,A\ib.  Adm.  487;  Chamberlain 
v.  Chandler,  8  Mason,  242;  Waierbury  v.  My- 
rick,  Blatchf.  &  H.  84;  I^  Centurion,  1  Ware, 
477).  His  commands  are  absolute  and  must  be 
obeyed.  Disobedience  is  a  crime  (U.  S.  Rev. 
Stat.  §  4596,  subsec.  455),  and  may  be  punished 
by  master  corporally  instanter. 

Jordan  v.  Williams,  1  Curt.  C.  C.  69. 

This  right  to  inflict  corporal  punishment  i» 
one  of  the  anomalies  oi  civilization,  and  is 
possessed  by  no  other  human  being.  To  say 
that  in  exercising  this  high  and  unique  right 
which  has  so  long  made  him  distinctive  from 
every  other  human  being,  and  particularlv 
from  the  members  of  his  crew,  he  is  the  fel- 
low servant  of  the  object  of  his  punishmcDt, 
not  only  sounds  strange  but  seems  reductio 
ad  absurdum  of  any  doctrine  which  is  claimed 
to  be  based  on  prmciples  of  Justice  and  com- 
mon sense. 

The  maritime  law,  the  law  of  the  sea  and 
ships  of  any  country,  is  the  law  as  it  is  de* 
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Glared  by  tbe  courts  of  admiralty  Juriadiction 
of  sacb  country^in  the  United  States  the  Fed- 
eral courts. 

lite  Scotland,  1(M5  U/  S.  24,  86  L.  cd.  1001 ; 
Benedict,  Adm.  &  Pr.  g§  4,  89,  862;  Dupon- 
ceau,  Jur.  uf  U.  8.  Courts,  9. 

Ever  since  the  case  of  the  Chicago,  M.  dk 
8L  P.  B,  Co,  V.  ift?w,  112  U.  a  877,  38  L.  ed. 
787,  it  is  the  law  in  the  Federal  courts  "that 
a  servant  intrusted  with  the  general  manage- 
ment and  control  of  the  employer's  business, 
or  of  any  distinct  part  of  the  employer's  busi- 
ness, whom  the  employer  has  authorized  to 
direct  and  control  the  other  servants,  and 
whom  they  are  bound  to  obey,  is  not  a  fellow 
servant  witb  those  under  bis  direction. 

Holt,  Concurrent  Jurisd.  §  166;  NoriTiern 
Tac,  R.  Co,  V.  Herbert,  116  TJ.  8.  642,  29  L.  ed. 
756;  Daub  y.  Norihem  Pttc.  R.  Co,  18  Fed. 
Rep.  625;  The  Titan,  28  Fed.  Rep.  418;  Garra- 
hy  y.  Kanaas  City,  St.  J,  A  C.  B.  R  Co.  25 
Fed.  Rep.  258;  Wolcott  y.  Studehaker,  84  Fed. 
Rep.  «;  Van  Avrrp  y.  Union  Pae.  R.  Co.  86 
Fed.  Rep.  40;  T1v6  A,  Beaton,  48  Fed.  Rep. 
693;  The  City  of  New  York,  25  Fed.  Rep.  150. 

The  rule  declared  in  the  case  of  Chicago, 
a.  dt  St.  P.  R.  Co,  y.  Ros9,  supra,  has  been 
applied,  without  question,  in  cases  of  a  mar- 
itime nature. 

The  litan  and  The  City  of  yew  Fork,  eupra; 
•The  Sachem,  42  Fed.  Rep.  66;  The  A.  Beaton, 
.eupra;  Leathers  v.  Blemng,  105  TJ.  B.  626,  26 
L.  ed.  1192;  Clowee  y.  The  Frank  <fe  Wiaie,  45 
Fed.  Rep.  494;  Rameayj.  Quinn,  1  Cent.  L. 
J.  478;  Thompson  y.  Bermanfi,  47  Wis.  602. 

The  master  has  always  been  regarded  pro 
hic  vice  the  owner  of  the  vessel;  and  he  is 
held  personally  responsible  with  the  owners 
for  practically  all  of  his  acts  and  the  acts  of 
the  crew. 

The  Boston,  Blatchf.  A  H.  809;  The  City  of 
yew  York,  supra.  See  also  Baker  v.  Corey,  19 
Pick.  496;  Luscom  v.  Osgood,  1  Sprague,  82; 
Pickering  v.  Bolt,  6  Me.  160. 

Even  at  the  comrmon  law  the  master  and 
the  plaintiff  are  not  fellow  servants.  * 

Malone  v.  Bathaway,  64  N.  Y.  7,  21  Am. 
Rep.  578;  Crispin  v.  Babbitt,  81  N.  Y.  516,  87 
Am.  Rep.  521;  Shearm.  &  Redf.  Ke^.  §  280. 

Assuming  that  the  question  whether  the 
master  of  the  Rebecca  Curuana  is  the  fellow 
servant  of  the  plaintiff  depends  on  the  nature 
of  the  act  causing  the  injury,  he  is  still  not 
his  fellow  servant. 

When  the  master  of  a  vessel  enforces  disci- 
pline or  inflicts  punishment,  he  is  performing 
one  of  the  absolute  duties  of  the  owner. 

The  Titan,  23  Fed.  Rep.  418;  FlikcY.  Boston 
A  A,  R.  Co.  58  N.  Y.  554,  18  Am.  Rep.  545; 
United  States  y.  Barriman,  1  Hughes,  525. 

Gray,  J,,  delivere  i   the   opinion  of   the 

court: 

The  question  brought  up  by  this  record  is 
whether  the  owners  of  a  vessel  can  be  made 
liable  in  damages  for  the  willful  and  malicious 
act  of  their  captain  in  assaulting  and  injuring 
a  seaman  while  upon  the  high  seas.  The 
learned  trial  Judge,  in  denying  the  motion  to 
dismiss  the  complaint,  proceeded  upon  two 
grounds,  namely,  that  the  captain  was  the 
representative  or  alter  ego  of  the  owner,  and 
was  not  a  fellow  servant  with  the  plaintiff;  and 
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that  ihe  willful  and  malidoua  nature  of  the 
captain's  act  constituted  no  ground  for  an  ex- 
ception to  the  liability  of  the  owners,  if  the 
act  was  performed  wirnin  the  general  scope  or 
course  of  bis  employment.     1* herefore  he  left 
it  to  the  Jury  to  decide  whether,  in  what  he 
did  to  the  plaintiff,  the  captain  was  acting  in 
the  line  of  his  duty.    I   think  this  appeal 
should  prevail.    There  was  no  conflict  in  the 
evidence,  and  it  proved  a  willful  assault  by  the 
captain  of  the  vessel  upon  one  of  the  seamen, 
which  nothing  in  the  evidence  or  within  any 
principle  of  the  maritime  law  Justified  as  com- 
ing within  a  proper  or  an  intended  exercise  of 
authority.    For  its  occurrence  the  owners  can- 
not be  held  responsible,  in  my  opinion,  either 
upon  sound  reasoning,  or  upon  any  sufficient 
precedent,  and  the  tnal  Judge  should  have  dis- 
missed the  complaint.    I  concede  fully  that 
we  should,  in  determining  thia  question,  be 
guided  by  the  principles  of  the  mcuitime  law. 
The  plaintiff's  employment  was,  of  course,  a 
maritime  contract.    It  is  matter  of  familiar 
knowledge  that  about  the  mariner  the  maritime 
law  throws  a  protection  greater  than  is  ex- 
tended by  the  general  rules  of  the  common  law 
to  him  who  is  employed  in  a  service  upon   the 
land.    This  distinction  arises  tcty  naturally 
from  the  difference  in  the  nature  of  a  mariner^ 
life  and  employment,  which  subject  him  to 
hazards  and  hardsbips,  and  tend  to  make  him 
heedless  in  character.    So  the  maritime  law  is 
peculiarly  solicitous  of  his  rights,  and  watches 
over  his  more  unprotected  condition.    Thus, 
for  instance,  it  is  strict  in  requiring  shipping 
articles,  and  liberal  in  interpreting  them  for 
the  seamsn's  interests,  in  the  presence  of  unfair 
or   inadequate   provisions.      It   obliges    the 
owners  to  provide  a  seaworthy  vessel.     It  re- 
quires that  the  vessel  shall  be  provided  with 
proper  appliances  for  the  seaman's  safety,  and 
with  adequate  and  proper  food  for  his  suste- 
nance; and  it  imposes  the  duty  of  providing 
for  his  medical  care  and  attendance  in  case  of 
sickness  or   wounds.    From  the   seaman   a 
faithful  and  strict  performance  of  his  duties  is 
required,  and,  because  of  the  responsibility 
devolving  upon  the  master  of  the  vessel  for  the 
successful  conduct  of  the  voyage,  considerable 
latitude  in  disciplinary  powers  is  allowed  to 
him,  though  no  cruel  or  excessive  punishment 
is  sanctioned.    In  rendering  to  the  seaman  that 
care  and  in  performing  those  duties  towards 
him  which  the  law  exacts  from  the  owners  of 
tbe  vessel,  the  captain,  for  such  purposes, 
represents  them,  and  a  neglect  of  his,  in  such 
respects,  is  visited  upon  the  owners.     This 
liability  follows  from  the  .situation   of   the 
parties.    The  owners  are  not  in  charge  of  the 
vessel    They  remain  upon  the  land,  and  em- 
ploy a  master  for  the  vessel,  as  well  to  carry 
out  their  assumed  or  implied  obligations  to  the 
members  of  the  ship's  company  as  to  perform 
the  undertaking  of  conducting  the  craft  suc- 
cessfully upon  its  voyage.    The  delegation  of 
powers  to  the  master  of  the  vessel  comprehends 
their  exercise  in  all  such  ways  as  the  safety  of 
the  vessel  and  the  welfare  of  its  company  ren- 
der needful  or  expedient.      While  in  those 
respects  which  demand  of  the  owners  the  ren- 
dition of  certain  duties  towards  the  crew  the 
master  of  the  vessel  must  and  does  represent 
them,  and  by  his  faflure  or  neglect  will  entail 
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consequences  upon  them  for  the  breach  of  the 
obligation,  he  b,  notwithstanding  his  repre- 
sentative and  superior  position,  but  a  servant, 
employed  with  the  others  of  the  ship's  com- 
pany upon  the  vessel  in  the  service  of  its  own- 
•era.  The  scope  of  the  service  varies,  as  the 
position  of  the  individuals  employed  differs; 
but,  relatively  to  the  general  undertaking,  they 
are  fellow  servants  engaged  in  one  common 
employment.  In  Searjfy.  Metealf,  107  N.  Y. 
211,  9  Cent.  Rep.  678,  which  was  an  action  by 
a  mate  against  the  owners  of  a  vessel  to  re- 
cover damages  for  negligence  ia  omitting  to 
provide  him  with  adequate  medical  attendance 
and  care,  the  plain tilTs  recovery  was  sustained 
in  this  court  upon  the  groond  that  there  bad 
been  a  neglect  of  a  duly  imposed  by  the  mari- 
time law.  Such  a  duty  has  always  been 
recognized,  and  was  prescribed  in  the  laws  of 
Oleron  and  Wisbury.  What  that  case  decided 
with  respect  to  the  liability  of  the  owners  of  a 
vessel  to  a  seaman  for  a  neglect  of  the  captain 
was  that  it  existed  whenever  hie  neglect  con* 
cemed  something  as  to  which  a  duty  rested 
upon  the  owners  under  the  principles  of  the 
maritime  law.  which,  by  force  of  the  situation, 
could  only  be  discharged  through  the  agency 
of  the  vessel's  master.  Its  effect  is  to  hold 
that  in  matters  relating  to  the  owners'  duty  to 
tbe  seamen,  which  the  captain  must  perform, 
bis  neglect  could  not  be  regarded  as  merely 
that  of  a  fellow  servant,  but  as  tbe  neglect  of 
tbe  owners. 

Caset  which  relate  to  the  rights  of  passenger* 
or  third  persons  I  do  not  consider  as  precedents, 
and  several  of  that  nature  have  been  referred 
lo.  In  the  one  class  of  cases,  the  passenger's 
coBtraet  for  transportation  entitles  him  to  pro- 
tection against  the  negligence  or  tbe  assaults  of 
the  empiojia  of  the  carrier.  In  the  other 
class,  strangers  have  the  right  to  hold  the 
owners  liable  for  the  consequences  of  a  willful 
act  of  the  captain,  performed  while  engaged  In 
the  prosecution  or  execution  of  the  owners' 
busineM.  The  cases  of  Bunt  v.  Ootburn,  1 
Spragne,  215,  and  Luieom  v.  Osgood,  Id.  83, 
related,  as  to  the  first,  to  the  wrongful  dismis- 
sal of  an  officer,  and,  as  to  the  second,  to  the 
right  to  compensation  for  a  minor's  services; 
ami  I  cannot  see  in  them  precedents  for  the 
decision  of  this  case.  Nor  is  the  case  of  Sher- 
wood V.  Bail,  8  Sumn.  127,  an  authority.  That 
vraa  an  action  for  the  shipment  by  the  master 
of  a  vessel  of  the  minor  son  of  tbe  libelant, 
and  be  recovered  a  certain  amount  of  wages. 
and  something  for  expenses  and  losses.  Tbe 
master  there  was  the  agent  of  the  owners  in 
ahipping  seamen  to  be  employed  on  their  ves- 
sel. The  respondbility  for  the  wrongdoings 
of  tbe  master  of  a  vessel  rests  to  a  certain  ex- 
tent only  upon  the  owners,  and  that  extent  is 
reached  when  the  performance  of  the  act  com- 
plained of  cannot  be  seen  properly  to  come 
within  some  principle  of  the  law  of  agency. 
Tbe  agency  of  the  captain  for  the  owners 
v^ottld  indode  all  those  acts  which  are  fairly 
enabraced  within  the  scope  of  his  appointment, 
and  whkh  would  be  in  the  line  of  his  duty; 
bot  when  he  injures  his  men  by  misconduct  or 
aasanlt,  that  woold  seem  to  be  as  much  one  of 
tbe  riskawhidi  they  assumed  in  entering  the 
employment  upon  the  vessel  as  it  would  l^  one 
in  the  case  or  an  employment  in  a  concern 
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upon  the  land,  where  the  control  nnd  superin- 
tendence had  been  committed  by  the  proprietor 
to  a  manager.  It  is  impossible  to  regard  a 
wanton  assault  upon  a  seaman  bv  his  captain 
as  something  within  any  intended  autbority, 
or  witbin  tbe  scope  of  his  employment.  He 
outruns  his  authority,  and  commits  an  act 
which  the  owners  will  not  be  presumed  to 
have  assented  to.  I  believe  that  by  no  exten- 
sion of  the  principles  of  the  law  of  master  and 
servant,  the  general  source  of  tbe  law  of  prin- 
cipal and  agent,  could  the  blame  be  imputed  to 
the  owners  of  tbe  vessel.  It  should  at  least 
appear  that  the  act  of  tbe  captain  was  required 
by  the  pressing  emergencies  of  the  occasion, 
and  not  that  he  had  indulged  his  passions  by 
a  vindictive  treatment  of  the  seamen.  In  tbe 
cases  of  IHa»  v.  The  Privatfer  Revenge,  8 
Wssh.  G.  C.  262,  and  of  Ralston  v.  The  State 
RighU,  Grabbe,  22.  the  distinction  \r  recog- 
nized between  the  acts  of  a  master  of  a  vessel, 
done  while  engaged  In  the  course  of  his  duty 
in  the  prosecution  of  the  owners'  business, 
and  those  wholly  outside  of  the  scope  of  his 
employment.  In  the  one  case,  tbe  illufitration 
was  or  a  piratical  seizure,  and  in  tbe  other  it 
was  of  the  commission  of  a  crime  b^  tbe  cap- 
tain; neither  of  which  acts  can  be  mapuicd  to 
his  owners^  or  be  intended  to  come  within  the 
employment  or  autbority  committed  to  him. 
In  WUeon  v.  Rankin,  6  Best  &  S.  208,  which 
wss  an  action  to  recover  insurance  moneys, 
the  question  turned  upon  whether  the  au- 
tbority of  the  master  of  a  vessel  was  of  such  a 
general  nature  as  to  subject  the  owners  to  the 
consequences  of  his  having  stowed  tbe  cargo 
in  violation  of  the  statute.  Judgment  was 
rendered  for  plaintiff,  and  Gockbum,  Oh,  J,. 
in  deliverinff  tbe  opinion  of  the  court,  used 
language  quite  apphcable  here.  He  said  that 
"it  is  a  well-established  distinction  that,  while 
a  man  is  civilly  responsible  for  the  acts  of  bis 
agent  when  acting  within  tbe  established  limits 
of  his  autbority,  be  will  not  be  criminally 
responsible  for  such  acts  unless  express  author- 
ity be  shown,  or  tbe  autbority  is  neceaBarily  to 
be  implied  from  the  nature  of  the  employ- 
ment, as  in  the  case  of  a  bookseller  held  liable 
for  the  sale  by  his  shopman  of  a  libelous  pub- 
lication. Under  ordinary  circumstances  tbe 
autbority  of  the  agent  is  limited  to  that  which 
is  lawful.  If  in  seeking  to  carry  out  tbe  pur- 
pose of  his  employment  he  oversteps  the  law, 
be  outruns  his  authority  and  his  principal  will 
not  be  hound  by  wbat  be  does."  And  agMin. 
he  said  that  "no  autbority  can  be  implied  in 
the  master,  in  the  discharge  of  his  duty,  to  do 
that  which  with  reference  to  this  part  of  his 
duW  was  a  violation  of  the  law." 

What  was  the  act  here  complained  of  if  r.r 
a  willful  and  ui< jnstitiablf  nssauli?  It  w.^^ 
not  disciplinary,  for  the  ideu  of  discipline  does 
suggest  a  persona]  'it rick  with  blows  ana  kick<); 
and  incompetencj  ••«  inability  does  not  justify 
punishment.  Payne  v.  Allen,  1  Pprague,  804. 
It  was  certainly  within  tbe  cati'irory  of  thc^f^e 
offenses  for  which  tbe  United  States  Btatutes 
have  prescribed  the  punishment  of  tine  or 
imprisonment.  U.  S.  Rev.  Stat.  §  6847.  It 
was  of  a  criminal  nature,  and  hence  not  in- 
tended by  tbe  law  to  be  within  the  scope  of  tbe 
employment  of  the  captain,  nor  witbin  tbe 
authority  committed  to  ^lim.    Goncediog  all 
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thnX  we  should  to  tbe  force  of  the  established 
principles  of  maritime  law,  in  determining  the 

auestion  of  liability  here  we  cannot  say  that 
le  general  rule  at  common  law  is  interfered 
with  in  its  application  to  the  case,  or  that  those 

Srinciples  of  the  maritime  law  establish  any 
ifferent  rule.  There  is  no  question  but  that 
the  powers  of  a  captain  of  a  vessel  are  very 
eztensi?e  by  virtue  of  his  peculiar  position. 
His  great  responsibOities  and  the  general  inter- 
ests of  commerce  Invest  him  wiui  much  dis- 
cretionary power.  His  is  the  agency  to  which 
the  law  looks  for  the  fulfillment  of  the  obliga- 
tions resting  upon  the  vessel's  owners;  and 
for  his  shortcomingfll  and  wrongdoings,  when 
occurring  in  the  performance  of  his  duty,  or 
in  the  scope  of  his  employment,  those  owners 
must  be  liable.  The  more  extensive  powers 
and  wider  control  exercised  by  tbe  captain 
enlarge  the  field  of  service,  and  necessarily 
heighten  the  responsibility  of  the  owners  to 
passengers,  servants  or  strangers;  but,  after  all 
that  can  be  said,  where  is  the  warrant  for  hold- 
ing tbem  liable  for  the  consequences  of  acts 
which  are  an  utter  departure  from  the  execu- 
tion of  a  duty?  He  has  absolute  command 
over  the  seamen  in  matters  pertaining  to  their 
duties;  but  his  command  does  not  extend  over 
their  persons  beyond  the  infliction  of  usual 
and  necessary  punishment  in  cases  of  disobedi- 
ence or  infraction  of  rules. 

We  are,  then,  brought  to  the  consideration 
of  the  rule  of  liability  which  would  be  applied 
to  this  case  under  the  law  as  settled  bv  this 
court,  and  there  we  will  find  the  rule  is  not 
retpondeai  iuperior.  We  find  that  for  an  injury 
resulting  to  an  employ^  from  the  willful  neg- 
lect or  tortious  act  of  another  who  is  engag^ 
in  a  common  employment  with  him  the  master 
is  not  liable  at  the  suit  of  the  injured  emplo^^. 
He  has  performed  his  duty  when  he  has  nir- 
nished  to  those  who  are  employed  by  him  a 
reasonably  safe  place,  appliances  adequate  to 
the  purposes  of  the  employment,  and  when  he 
has  appointed  as  fellow  servants  in  the  under- 
taking proper  persons,  competent  for  their 
positions.  After  that,  for  what  may  happen 
from  tbe  risks  of  the  employment,  or  from  the 
negligence  and  torts  of  fellow  servants,  be  will 
not  be  responsible.  In  the  early  case  in  this 
court  of  Keegan  v.  Wutem  R,  Ccrp,,  8  N.  Y. 
175,  04  Am.  Dec.  476,  Ruggles,  Oh.  J,,  stated 
the  general  rule  thus:  "  Whenever  the  injury 
results  from  the  actual  negligence  or  misfeas- 
ance of  the  principal,  he  is  liable  as  well  in  the 
case  of  one  of  his  servants  as  in  any  other. 
But  where  tbe  injury  results  from  the  actual 
fault  of  a  competent  and  careful  agent  (as  may 
sometimes  happen),  the  fault  will  not  be  im- 
puted to  the  principal  when  the  injury  falls 
upon  another  servant,  as  it  will  where  tbe 
injury  falls  on  a  third  person,  as,  for  instance, 
on  a  passenger  op  a  railroad.  In  the  case  of  a 
passenger,  the  actual  fault  of  the  agent  is 
imputed  to  the  principal  on  grounds  of  public 
policy;  in  the  case  of  a  servant,  it  is  not." 
There  is  no  evidence  in  this  case  that  the 
owners  failed  in  a  compliance  with  any  obliga- 
tion to  their  employes  in  the  ship's  company  in 
the  selection  of  a  proper  and  competent  cap- 
tain; and  were  th^  to  be  accountable  for  his 
loss  of  temper  or  misconduct  towards  the  other 
employes?    I  think  not.    The  proposition  that 
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the  master  of  a  vessel  Is  not  a  fellow  servant  of 
the  seaman  is  predicated  upon  the  difference  in 
their  grades,  and  it  has  received  the  support  of 
a  decision  in  the  United  States  Supreme  Court 
in  the  case  of  Ohieaoo,  M.  db  8t,  P,  B.  Ch.  v.. 
Bon,  113  U.  S.  877,  2Sh.ed.  787,  upon  which 
case  subsequent  decisions  in  the  Federal  courts 
have  been  based,  which  are  referred  to  in  the 
respondent's  brief.  The  opinions  in  the  case» 
of  n«  Titan,  28  Fed.  Rep.  418;  Ths  Sachem^ 
43  Fed.  Rep.  66,  and  The  A.  Beaton.  48  Fed. 
Rep.  608,~which  are  referred  to  by  tbe  re- 
spondent, were  expressly  rested  upon  the  Bo» 
Cam.  Spencer  v.  KOUy,  83  Fed.  Rep.  888,. 
which  seems  to  give  some  support  to  the  re* 
spondent's  contention,  was  at  niei  pritu.  The 
trial  judge's  remarks  in  his  charge,  if  suscep- 
tible of  the  meaning  attached  to  them,  have  no 
support  unless  in  the  Bo8$  Case,  He  certainly 
refers  to  no  authority.  The  Bo9$  Cam  was 
decided  by  a  mere  majority  of  the  justices^ 
and  is  of  questionable  authori^.  It  is  with- 
out weight  in  this  state,  and  has  been  distincUv 
disapproved  in  Loughlin  v.  State,  105  N.  il 
159,  7  Cent.  Rep.  70.  Judge  Andrews,  speak- 
ing there  of  the  responsibility  of  employers  for 
injuries  sustained  by  servants  from  the  negli- 
gence of coservants, remarked :  "In harmony 
with  the  general  principle  that  the  character 
of  the  act  is  the  decisive  test,  it  has  been 
repeatedly  decided  in  this  court  that  tbe  fact 
that  the  person  whose  negli^noe  caused  the 
injury  was  a  servant  of  a  higher  grade  than 
the  servant  injured,  or  that  the  latter  was  sub- 
ject to  the  direction  or  control  of  tbe  former, 
and  was  engaged  at  the  time  in  executing  the 
orders  of  tbe  former,  does  not  take  the  case  out 
of  the  operation  of  the  general  rule,  nor  mak& 
the  master  liable."  The  learned  judge,  refer- 
ring to  the  citation  of  the  Bom  Cam,  said  it 
was  "in  conflict. with  the  course  of  decisions 
in  this  state  and  elsewhere."  That  case,  and 
many  prior  decisions  of  this  court,  to  some  of 
which  Judge  Andrews  refers,  have  settled  the 
rule  that  the  liability  of  the  master  for  s. 
servant's  injury,  received  while  in  his  employ- 
ment from  the  act  of  another  servant,  does  not 
depend  upon  the  grade  or  rank  of  the  offend- 
ing or  negligent  servant.  The  liability  of  the 
master  to  his  servant  in  such  cases  does  not  de- 
pend upon  the  doctrine  of  rmpondeat  euperior. 
That  doctrine  has  no  application,  and  if  s. 
servant,  under  guise  of  exercising  the  authority 
conferred  upon  him,  willfully  and  maliclouslv 
does  an  injury  to  another  servant,  the  servant  s 
master  is  not  liable.  As  to  such  a  matter  the 
relation  of  master  and  servant  affords  no  ground 
for  an  action.  Sherman  v.  Boeheeter  £  S,  B. 
Co.  17  H.  Y.  158;  Hofnagle  v.  New  York  Cent, 
dk  K  B.  B.  Co,  65  N.'  Y.  610;  Malone  v.  ffath^ 
away,  64  N  Y.  5,  31  Am.  Rep.  578;  Ori^n^ 
V.  Babbitt,  81  N.  Y.  516,  87  Am.  Rep.  521; 
Loughlin  v.  State,  eupra.  In  every  case  it  i» 
the  character  of  tbe  act  which  causes  the 
injury  to  a  fellow  servant  that  determines 
the  question  of  the  master's  liability,  and  th^ 
dividing  line  may  be  found  in  the  willfulness, 
or  in  tbe  neglect  which  caused  it.  It  was  ssid 
in  Wright  v.  Wilcox,  19  Wend.  848,  83  Am. 
Dec.  507,  that  the  master  is  not  accountable- 
for  every  mischievous  act  of  the  servant  whiclk 
he  is  enabled  to  commit  in  consequence  of  thfr 
general  relation;  and  Lord  Kenyon  remarked^ 
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In  MeManiu  ▼.  .Oridtett,  1  East,  106:  "  When 
a  aeirant  quits  sight  of  the  object  for  which 
he  is  employed,  and,  withoat  havinff  in  view 
his  master's  orders,  pursues  that  which  his  own 
malice  suggests,  be  no  longer  acts  in  pursuance 
of  the  authority  given  him."  The  law  may  be 
regarded  as  settled  in  the  English  courts  for  a 
number  of  years  that  the  master  is  not  liable  to 
a  servant  for  an  injury  occasioned  bv  the  neg- 
li^nce  of  a  fellow  servant,  altboura  he  be  a 
▼ice  principal,  or  the  manager  of  the  concern. 
Pnegtlev  v.  Fowler,  8  Mees.  &  W.  1:  Wihon  v. 
Merrif,  L.  R  1  H.  L.  8c.  826;  HawelU  ▼.  Lan- 
d<n^  SUel  Co.  L.  K.  10  Q.  B.  62.  There  is  a 
very  recent  case,  quite  in  point,  decided  bv  the 
English  court  of  appeal.  In  Hedley  ▼.  Pink- 
nejf  df  San»  8.  B.  Co,  [1892],  L.  R.  1  Q.  B.  Div. 
58,  that  court  decided,  reversing  a  judgment 
recovered  below,  that  shipowners  were  not 
liable  in  damages  for  the  death  of  one  of  the 
crew  of  a  steamship,  occurring  by  reason  of  the 
captain's  negligence  in  a  matter  pertaining  to 
the  care  of  the  ship.  It  was  there  held  Uiat 
the  captain  and  men  were  fellow  servants, 
engagtti  in  a  common  emplojrment,  and  for 
the  injury  resulting  to  the  one  from  the  negli- 
gence of  the  other  their  master  was  not  liable. 
Keference  was  made  in  the  opinions  to  the  case 
of  Rammiy  v.  Qutnn,  8  Ir.  G.  L.  Rep.  822, 
where  a  contrary  view  was  taken  by  the  Irish 
court  of  common  pleas  as  to  the  liability  of  the 
shipowners,  and  as  to  the  relations  of  the  cap- 
tain and  seamen;  and  the  court  of  appeal 
refused  to  accept  or  to  agree  with  that  decision 
as  authority.  Kay,  L,  J. ,  in  his  opinion  in  the 
case,  said,  in  referring  to  WiUon  ▼.  Merry, 
eupra,  which  was  a  case  where  a  miner  was 
killed  through  an  explosion  caused  by  the 
negligence  ox  a  manager  of  the  mioe:  "I  see 
no  difference  between  that  case  and  the  case  of 
a  captain  of  a  ship  and  one  of  the  crew." 

I  think  there  is  no  reason  for  applying  any 
different  rule  of  law  in  this  case  than  that 
recognized  in  our  own  and  in  the  English 
couna.  However  great  may  be  the  powers  of 
a  captain  of  a  vessel,  and  however  aroolute  his 
control,  these  considerations  do  not  furnish  a 
reason  for  holding  his  owners  responsible  for 
his  nmlicious  conduct  towards  the  other  sea- 
men. They  are  all  working  together  In  the 
same  undertaking,  and  are  in  a  common  serv- 
ice, and  bis  misconduct  is  one  of  the  risks  the 
seamaD  assumes.  I  am  not  satisfied  that  there 
is  any  principle  of  the  law  which  intends,  or 
that  any  consideration  of  public  policy  de- 
mands, that  the  owners  shall  come  under  any 
obligation  to  indemnify  a  member  of  the  ship  s 
company  against  the  negligence  or  tortious 
acts  of  the  captain.  I  deem  it,  too,  somewhat 
significant  that  no  case  is  referred  to  In  the 
admiralty  or  United  States  Circuit  Court  Re- 
ports, prior  to  the  decision  in  the  Boss  Case, 
eupra,  where  the  owners  of  a  vessel  have  been 
sued  for  the  captain's  tortious  acts,  and  my 
own  examination  has  revealed  none,  though  I 
find  many  cases  where  the  captain  has  been 
sned  for  damages.  For  instance,  in  Thomas 
V.  Lane,  2  Bumn.  1  (decided  in  1834),  the  cap- 
tain was  sued  and  held  as  Jointly  liable  with  a 
mate  for  the  mate's  tort.  In  Forbes  y.  Par- 
sons, Crabbe.  288  (decided  in  1889),  in  Fuller 
v.  Co^,  8  Woodb.  &  M.  1  (decided  in  1846), 
in  Jordan  v.  WUUame,  1  Curt  C.  C.  60  (decided 
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in  1851),  and  in  Payne  y.  AUen,  1  Sprague,  304» 
(decided  in  1865),  the  libels  were  against  the^ 
captain  for  personal  wrongs  from  his  acts  of 
violence  and  ill  usage.  I  am  quite  unable  to 
perceive  any  reason  for  holding  the  owners  of 
this  vessel  responsible  for  the  mere  passionate 
and  vindictive  act  of  their  captain.  The  com- 
plaint  should  have  been  dismissed  by  the  trial 
judge  on  the  modon  of  their  counsel  Th&- 
judgment  and  order  appealed  from  ^auld  b& 
reversed,  and  a  new  trial  ordered,  with  costs  ta 
abide  the  event 

Eaj[»l»  Ch.  J.,  and  Aadrewa  and  Peek-^ 
JJ,,  concur. 


Mmynmrd,  J.,  dissenting: 

Under  the  maritime  law,  the  master  of  the 
ship  has  plenary  powers  as  the  agent  and  repre> 
sentative  of  the  owners.  He  selects,  hires,, 
and  discharges  the  seamen  at  his  pleasure, 
fie  has  supreme  control  of  the  management 
and  navigation  of  the  vessel,  with  which  even 
the  owners  themselves,  if  present,  cannot  inter- 
fere. He  determines  all  matters  relating  to- 
the  discipline  of  the  crew  and  the  kind  of  pun- 
ishment to  be  inflicted  for  disobedience  of  or- 
ders, or  for  breach  of  maritime  regulations,  and 
when  and  by  what  instrumentality  it  shall  be- 
administered.  While  on  shipboard  his  word 
is  law,  and  he  is,  in  fact  as  well  as  in  name, 
the  "master"  of  the  vessel  He  may,  when 
necessary,  purchase  supplies  upon  the  credit  of 
the  ship,  and  in  certain  emergencies  hypothe- 
cate and  even  sell  it,  without  the  knowledge 
or  express  assent  of  the  owners.  Having 
clothea  the  master  with  such  extraordinary 
powers,  it  is  not  surprising  to  find  that  in  dis- 
cussing the  extent  of  the  owners'  liability  for 
bis  acts  the  writers  upon  maritime  law  have 
asserted  that  the  master  is  bound  to  the  own- 
ers, and  he  and  Uiey  to  every  one  who  may  be- 
affected  by  his  acts,  for  his  skill.and  attention 
in  the  mansgement  of  the  ship.  It  is  not  suflft- 
cient  that  he  exercises  his  best  Judgment  He 
is  bound  to  show  that  he  possessed  and  exer- 
cised the  Judgment  of  a  good  commander  with 
reasonable  skill,  care,  prudence,  and  fidelity. 
Courtis,  Merchant  Seamen,  p.  105.  By  the 
general  maritime  law  of  continental  Europe 
the  responsibility  of  the  owners  for  the  mas- 
ter's obligations  ex  delicto  might  be  limited  ta 
their  interest  in  the  vessel  and  freight,  if  they 
so  elected;  but  neither  the  civil  law  nor  the 
common  law  of  England  recognized  any  such 
limitation,  and  it  has  therefore  been  said  that 
the  owners  are  personally  liable  for  all  the  ob- 
ligations which  the  master  incurs  within  the 
scope  of  bis  authority  as  master,  to  their  full 
extent,  whether  arising  ex  contractu  or  exde-- 
licto.  Isl.  pp.  198,  190;  Parsons,  Maritime 
Law,  04, 891.  In  one  case  the  admiralty  court 
held  that  the  owners  were  answerable  for  torta 
committed  by  the  captains  they  employed,  un- 
der a  general  principle  of  the  maritime  law, 
and  not  by  virtue  of  any  special  contract. 
Dean  v.  Angus,  Bee,  876.  While  all  these  au^ 
thorities  assert  the  liability  of  the  owners  in 
terms  so  general  and  so  broad  as  to  include  the 
tortious  acts  of  the  master  towards  the  mem- 
bers of  the  crew,  yet  it  is  evident  that  atten- 
tion was  not  specially  directed  to  this  class  of 
cases,  and  we  do  not,  therefore,  feel  at  liberty 


884 


HVW  YOBX  COfTBT  OF  APFCilLa. 


Oo»., 


to  hold  that  any  dHTi'retft  rule  is  to  be  Adopted 
la  a3oeftaiDlDg  and  meaauriog  that  liability 
than  has  been  applied  bj  tbis  court  where  the 
servant  baa  aougbt  to  render  his  employer  re- 
sponsible for  injuries  received  in  otber  than 
maritime  employments.  The  shipmaster  and 
the  crew  were  all  engaged  in  a  common  under- 
taking, and,  unless  toe  acts  of  which  the  plain- 
tiff complains  were  in  some  form  a  violation 
of  the  obligations  which  the  defendants  as- 
sumed of  a  part  of  the  contract  of  hiring,  or  of 
some  positive  duty  imposed  upon  them  by  law» 
he  cannot  be  permitted  to  maintain  this  action. 
Oriipin  V.  BaNntt,  81  N.  Y.  516,  87  Am.  Rep. 
621;  Loughlin  v.  StaU,  105  N.  Y.  169,  7  Cent 
Rep.  70.  There  is,  however,  an  exception  to 
this  rule,  which  is  noted  by  Wood  in  his  treat- 
ise on.  Master  A  Servant,  at  page  864,  g  488: 
' 'If  he  [the  master]  places  aservant  in  a  position 
^f  authority  over  other  servants,  and  makes  the 
Inferior  servants  subject  to  the  direction  and 
control  of  the  superior,  while  he  is  not  charge- 
able for  the  consequences  of  directions  given 
by  such  superior  servant  within  the  acope  of 
Uie  general  employment,  yet  there  is  no  rea- 
son why  he  should  not  be  chargeable  to  a  co- 
servant  for  an  abuse  of  such  authority,*  as 
much  as  he  would  be  to  a  strancer." 

The  gravamen  of  the  plalntidrs  cause  of  ac* 
tion  is  that  he  was  cruelly  and  unnecessarily 
beaten  by  the  shipmaster  for  an  excusable  re- 
fusal to  obey  his  orders,  and  it  may  therefore 
well  be  questioned  whether  the  case  is  not 
brought  within  the  exception  here  referred  to. 
But  we  think  the  liability  of  tbe  defendants  in 
this  case  rests  upon  a  much  broader  ffround. 
If  the  plaintiff's  testimony  is  worthy  or  belief, 
his  injuries  were  the  direct  result  of  their  fail- 
ure to  observe  tbetr  contract  obligations  and 
duties  towards  him.  Tbe  mariner's  contract 
of  hire  is  tui  generic.  It  differs  in  many  essen- 
tial respects  from  the  ordinary  contract  of  serv- 
ice upon  land.  When  once  undertaken  by  a 
seaman,  he  cannot  withdraw  from  it  at  his 
pleasure.  If  he  leaves  the  service  without 
good  cause,  he  may  be  branded  as  a  deserter 
and  a  criminal,  and  may  be  arrested  by  his  em- 
ployers without  process  or  warrant,  and  forci- 
bly  compelled  to  return  to  the  vessel  and  com- 
plete his  engagement  for  service.  Ue  may  be 
put  in  irons,  or  confined  in  jail  in  a  foreign 
country,  or  instantly  subjected  to  corporal 
punishment,  if  in  the  judgment  of  his  employ- 
ers he  is  remiss  in  his  duty,  or  disobedient  to 
his  superiors,  or  guilty  of  anv  conduct  subver- 
sive of  the  good  order  or  discipline  of  the 
ship.  As  stated  by  an  eminent  American  writ- 
er upon  tbe  subject:  *'It  is  the  only  form  of 
service  stipulated  to  be  rendered  by  a  free 
man  of  full  age,  known  to  the  common  law, 
in  which  the  employer  by  his  own  act  can  di- 
rectly infiiot  a  punishment  on  the  employed 
for  neglect  of  duty  or  breach  of  obligation." 
Curtis.  Merchant  Seamen,  p.  13.  These  mani- 
festly bar^h  and  oppressive  features  of  the  serv- 
ice as  well  as  other  hardships  and  exigencies 
frequently  encountered  in  it,  eave  rise  to  the 
imposition  of  correlative  duties  and  obligations 
upon  tbe  part  of  the  shipowners.  We  there- 
fore find  that  some  of  the  most  Important  stip- 
ulations in  the  seaman's  contract  for  hire  are 
not  usually  contained  in  the  shipping  articles 
at  all,  but  are  dependent  upon  the  principles 
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of  the  maritime  law.  They  are  none  Che  less 
obligatoiy  upon  tbe  parties  than  if  they  had 
been  insertea  in  the  written  compact  between 
them.  One  of  these  guaranties  upon  the  part 
of  the  owners,  which  is  of  supreme  moment 
to  the  mariner  on  account  of  nis  defenseless 
and  periloua  position  upon  the  high  seas,  is  that 
he  shall  have  good  treatment,  and  be  protected 
from  unnecessary  violence.  Bpedal  emphasis 
is  placed  upon  tnis  right  in  aU  the  elementary 
works  on  the  subject.  Parsons,  in  his  Mari- 
time Law  (vol.  1.  p.  476),  in  speaking  of  the 
correlative  obligations  of  the  owners  and  the 
seamen,  says  that  the  former  stipulate  in  the 
contract  or  hiring  "for  good  treatment,  and 
the  due  payment  of  wages.**  In  Abbott  on 
Shipping  (p.  174)  it  is  said:  "The  duties  of 
the  manners  and  the  master  are  reciprocal. 
From  the  former  are  due  obedience  and  re- 
spect; from  the  latter,  protection  and  good 
treatment"  George  Tichnor  Ourtiss,  in  his 
tmatise  on  tbe  Rigtits  and  Duties  of  Merchant 
Seamen,  takes  up  MrUttim  the  general  obliga- 
tions of  the  parties  to  tbe  mariner's  contract, 
and  which  may  or  may  not  be  included  in  their 
written  agreement;  saying  (page  19):  "Al- 
though the  articlea  are  wholly  silent  upon  such 
points,  law  and  reason  will  imply  certain  en- 
j^gements  on  the  part  of  the  master  and  own- 
ers,  which  are  equally  as  imperative  as  those 
expressed  in  writing."  He  then  enumerates 
eight  different  obligations  entered  into  by  the 
owners  as  a  part  of  the  contract  of  hiring,  the 
fifth  of  which  is  stated  in  these  words  'p.  26): 
"II  is  further  a  part  of  the  general  obligations 
of  tbe  contract  that  the  mariner  shall  betreated 
with  decency  and  humanity  by  the  master 
and  the  officers  and  by  bis  shipmates;"  and  he 
concludes  the  enumeration  by  saying  (p.  28): 
"These  are  some  of  the  important  obliga- 
tions assumed  by  the  owner  and  master  in 
tbe  hiring  of  mariners."  In  1  Ray  on 
Shipmasters  and  Seamen,  It  is  stated  (pp» 
574,  575):  "Tbe  crew  have  rights  which 
are  as  carefully  defined  and  enforced  by  law 
as  their  duties.  Irrespective  of  statute,  the 
obedience  and  skill  of  the  seamen  entitle  them 
to  remuneration,  protection,  humane  and  just 
treatment,  proper  food,  if  it  is  procurable,  and 
care  in  the  event  of  sickness." 

The  Sixteenth  Admiralty  Rule  of  tbe  United 
States  Supreme  Court  provides  that  in  all  suits 
for  assault  and  battery,  or  beating,  tbe  suit 
must  be  in  wnonam  only;  and  Benedict,  in  bis 
Admiralty  Practice,  commenting  on  this  role 
(sec.  800),  says :  "This  is  un£>ubtedly  true 
where  tbe  action  is  technically  for  tbe  assault 
and  battery  as  a  mere  tort;  but  it  would  seem 
on  principle  that,  if  the  action  be  brought  on 
the  contract,  as  for  not  carrying  the  passenger 
safely  and  without  injury,  or  for  not  treating 
with  proper  kindness  a  passenger  or  seaman, 
an  assault  or  beating,  bong  tbe  gravamen  of 
the  breach,  the  suit  may  beta  r#m  against  the 
ves5^1."  No  distinction  is  here  made  between 
the  ill  treatment  of  a  passenger  and  of  a  sea- 
man. In  the  very  early  case  ot  Tlu  Rurhert^ 
4  C.  Rob.  Adm.  76,  it  was  sought  to  maintain 
a  libel  against  the  ship  lor  an  assault  by  tbe 
master  upon  a  passenger  on  the  high  seas,  and 
there  does  not  seem  then  to  have  been  any 
precedent  for  such  an  action;  but,  as  it  was 
conceded  that  the  proceeding  would   have 
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%eeii  i^)be]d  if  it  bad  been  tbe  caae  of  an  as- 
sault upon  a  seaman,  it  was  insisted  that  a  pas- 
aeni^r  was  eoiitled  to  tbe  same  remedy,  and  it 
waa  ao  held  by  Sir  William  Scott.  The  iufer^ 
enoe  from  tbe  case  is  that  the  seaman's  right 
to  reimbmrsemeDt  for  injuries  of  this  character 
antedates,  in  point  of  judicial  recognition, 
that  of  the  passeoger.  In  tbe  case  of  Bice  ▼. 
The  PMy  d  Kit^f,  2  Pet.  Adm.  420,  tbe  sea- 
men were  crueUy  beaten  by  tbe  mate.  Thev 
appealed  to  the  captain  for  protectioD,  which 
be  denied  them,  and  punished  them  for  com- 
plaininflT.  They  then  left  the  service,  and  it 
was  befd  that  the  contract  of  hiring  was  broken 
in  consequence  of  their  cruel  treatment,  and 
that  they  could  recover  their  fuU  wages. 
Judge  Peters,  a  high  authority  upon  this  branch 
of  the  law,  says  (p.  421):  "I  would  observe 
here,  as  I  did  lately  upon  another  occasion, 
that  although  the  sole  contract  mentioned  in 
these  articles  (i.  e.,  the  shipping  articles)  on 
the  part  of  the  master  or  owner  is  tbe  payment 
of  wages,  yet  law  and  reason  will  imply  other 
obligations,  such  as  that  tbe  vessel  should  be 
aea worthy,  and  properly  fitted  for  navigation; 
that  tbe  mariners  shall  be  supplied  with  suffi- 
cient  meat  and  drink;  and  that  they  shall  be 
treated  with  at  least  decent  humanity."  In  a 
footnote  it  is  stated  that  "tbe  claims  of  seamen 
to  wages,  under  circumstances  similar  to  those 
mentioned  in  this  case,  for  the  whole  voyage, 
have  been  frequently  allowed  in  tbe  district 
court  bj  Judge  Ptters,  and  that  there  are  many 
cases  in  the  English  books  in  which  tbe  prin- 
ciples on  which  such  claims  are  founded  have 
been  recognized."  In  Ward  v.  Amee,  9  Johns. 
188,  our  own  courts  held  that  if  during  a  voy- 
age a  seaman  is  compelled  to  leave  the  ship  on 
account  of  ill  usage  or  cruel  treatment  by  tbe 
master,  or  through  bis  agency,  and  for  fear  of 
his  personal  safe^,  the  contract  is  broken,  and 
it  ia  not  a  case  of  voluntary  desertion,  and  he 
is  entitled  to  recover  his  wages  for  the  whole 
voyage.  To  the  same  effect  is  Shfrwood  v. 
Helntoeh,  1  Ware,  109,  where  it  is  said  (p.  116): 
'The  seaman  enjgages  for  the  faithful  perform- 
ance of  the  semcea  for  which  he  contracted. 
The  master,  on  his  part,  engages  to  treat  bis 
men  with  humanity,  and  this  obligation  of  tbe 
master  ia  not  less  imperative  because  masters 
do  not  think  it  necessary  to  insert  any  stipula 
tions  in  tbexsontract  which  may  look  like  re- 
strictions on  their  part/'  There  are  many 
other  cases  in  admiralty  holding  a  like  doc- 
trine. Tfie  Minerva,  1  Hagg.  Adm.  847;  Lim- 
land  y.  St^hene,  8  Eep.  269;  Edward  v.  Tre^ 
9eUiek,  4  £1.  A  Bl.  59;  8tede  v.  Thacher,  1 
Ware,  91;  Magee  v.  The  Hon,  Gilp.  226;  Relf 
▼.  The  Maria.  1  Pet  Adm.  186;  The  America, 
Blatcbf  .  &  H.  185.  These  decisions  all  pro- 
ceed upon  tbe  ground  tbe  cruel  treatment  by 
the  shipmaster  is  a  breach  of  tbe  contract  of 
hiring  on  the  part  of  the  owners,  and  relieves 
the  seamen  of  all  further  obligation  to  perform 
on  their  part  In  Creueher  ▼.  Oakman,  8  Al- 
len, 186,  the  Supreme  Court  of  Massachusetts 
held  that,  in  an  action  of  contract  by  tbe  mate 
against  the  owners  of  the  vessel  to  recover  the 
damages  sustained  from  the  unlawful  act  of 
the  master  in  woundine  and  discharging  bim 
In  a  foreign  port  while  in  prosecution  of  a  voy- 
age upon  shipping  articles  signed  by  bim,  the 
plaintiff  may  recover  such  damages  as  will  com- 
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pensate  bim  for  tbe  Injury  sustained  b)^  him  in 
consequence  of  the  breach  of  the  contract  Bige- 
low,  CA,  /. ,  says  (p.  187):  "The  principle  upon 
which  owners  are  liable  in  such  cases  is  this:  tbe 
defendants,  as  owners  of  the  vessel,  contracted 
with  the  plaintiff  for  the  performing  by  him 
of  tbe  duties  of  mate  for  a  specified  voyage. 
It  was  their  contract,  although  made  in  tbe 
nanoe  of  tbe  master.  lie  was  their  agent  to 
make  and  execute  it.  If  it  was  broken  by  the 
wrongful  act  of  their  authorized  agent,  they 
are  bound  to  make  compensation  to  tbe  party 
injured."  In  Hunt  v.  Colbwrn,  1  Sprairue, 
215,  it  was  held  that  if  a  seaman  is  wrongfully 
left  in  a  foreign  port  by  tbe  master  the  owners 
are  liable,  and  tbe  measure  of  damages  is  an 
indemnity  for  all  that  be  has  lost  and  suffered, 
including  the  value  of  his  clothing  detained  by 
tbe  master. 

The  underlying  and  controlling  principle  of 
all  these  cases  is  that  tbe  sailor  Ib  entitled  to 
kind  and  humane  treatment,  and  to  protection 
from  cruelty  and  acts  of  oppression  on  the  part 
of  bis  associates;  that  a  stipulation  of  that  kind 
is  as  much  a  part  of  the  contract  of  hiring  as 
that  be  shall  have  sufficient  and  suitable  food 
and  proper  care  and  medical  attendance  in  case 
of  sickness,  and  shall  be  cured  at  the  expense 
of  the  shipowners,  without  any  deduction  for 
loss  of  services;  and  tbe  various  other  pro- 
visions, which  the  Just  spirit  of  tbe  maritime 
law  has  imported  into  the  contract  for  services 
in  such  cases,  and  the  observance  of  which  has 
idways  been  tenaciously  insisted  upon  when- 
ever these  contracts  have  been  tbe  subiect  of 
judicial  scrutiny.  The  policy  of  tbe  law,  in 
this  respect,  baa  become  so  firmly  fixed  that 
it  was  held  by  Judge  Story,  in  Harden  v.  Gor- 
don, 2  Mason,  641,  that  an  express  written 
agreement  on  the  part  of  the  seamen  to  pay  for 
medical  advice  and  medicines  was  void,  and  it 
is  intimated  that  no  stipulation  contrary  to  tbe 
provisions  of  tbe  roaritimn  law  to  the  injury  of 
the  seamen  will  be  allowed  to  stand  unless  sup- 
ported by  an  adequate  additional  compensa- 
tion ;  tbe  learned  judge  using  tbe  expression,  so 
often  quoted,  that  "  they  are  emphatically  the 
wards  of  the  admiralty."  It  does  not  follow 
that  for  injuries  received  while  subjected  to  a 
mode  of  discipline  authorized  by  tbe  maritime 
law  tbe  seaman^an  maintain  an  action  against 
the  owners.  The  authority  of  the  master  over 
tbe  crew  has  been  likened  to  that  of  a  parent 
over; his  child,  or  a  teacher  over  bis  pupils,  or 
a  master  over  his  apprentice.  Like  them,  he 
must,  in  tbe  first  instance,  necessarily  be  tbe 
Judge  to  determine  when  resort  shall  be  had 
to  corrective  measures.  Tbe  proper  discipline 
of  the  vessel  is  indispensable  to  tbe  successf  al 
prosecution  of  tbe  voyage,  and  is  just  as  much 
a  part  of  its  navigation  as  the  skillful  direction 
of  its  course,  or  the  careful  management  of 
its  machinery  or  apparatus.  For  an  error 
of  Judgment  in  determining  when  punishment 
shall  be  inflicted,  or  in  tbe  selection  of  tbe 
means  of  chastisement,  so  Ions  as  it  is  one 
which  is  approyed  by  the  Maritime  Code,  or 
in  the  application  of  tbe  means  thus  chosen, 
no  recovery  can  be  bad.  But  the  present  case 
is  destitute  of  any  such  feature.  It  is  conceded 
in  the  prevailing  opinion  that  what  the  master 
did  was  not  in  the  exercise  of  any  disciplinair 
authority,  but  waa  an  unprovoked,  un Justin* 
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able,  and  brutal  aasault  by  him  apon  the  plain- 
tiff. While  AcliDg  as  the  repreaeotatWe  of  the 
defeodants  in  the  discharfe  of  the  dut^  which 
they  owed  to  the  plaintili  to  protect  him  from 
ill-treatment,  and  clothed  with  the  absolute 
power  to  make  hia  authority  effective,  he  de- 
liberately violated  the  agreement  which  they 
had  made  with  the  plaintiff.  The  complaint 
alleges  a  cause  of  action  of  this  character,  for 
it  sets  out  the  contract  of  hiring,  the  cruel  and 
inhuman  treatment  of  the  master,  and  the  con- 
sequent damage  to  the  plaintiff;  and  we  cannot 
distinguish  the  case  in  principle  from  that  of 
Btarffy,  MeUalfe,  107  N.  Y.  211,  .9  Cent.  Rep. 
672,  where  it  was  held  that  in  the  performance 
of  an  obligation  imposed  by  maritime  law  upon 
the  owners  of  the  vessel  the  master  stands  as 
the  agent  and  representative  of  the  owners,  and 
his  negligence  is  theirs.  It  is  but  a  statement 
in  another  form  of  the  rule  of  liability  care- 
fully preserved  by  this  court  in  Oriipin  v. 
Babbitt,  81  N.  Y.  616,  87  Am.  Rep.  621,  where 
it  is  declared  that  the  exemption  of  the  em- 
ployer from  responsibility  to  his  servant  for  the 
wrongful  acts  of  a  coservant  does  not  include 
claims  for  injuries  which  are  the  result  of  the 
act  of  the  employer  himself,  or  of  a  breach  by 
him  of  some  term,  either  express  or  implied, 
of  the  contract  of  service,  or  of  his  duty  to  his 
injured  servant.  The  responsibility  of  the 
shipowners  does  not,  therefore,  end  when  they 
have  manned  the  vessel  with  officers  and  a 
crew,  who  they  have  every  reason  to  believe 
are  competent  and  skillful,  and  supplied  it 
with  all  the  provisions  and  equipments  which 
the  maritime  law  or  regulations  may  require. 
They  may  have  placed  on  board  a  supply  of 
food,  abundant  in  quantity  and  unexception- 
able in  qualitv,  and  yet  if  the  master,  without 
good  cause,  should  refuse  to  allow  a  sailor  to 
partake  of  it  until  starvation  or  exhaustion,  or 
other  bodily  injury,  resulted » it  would  not,  we 
think,  be  contended  that  the  owners  were  dis- 
charged from  liability.  The  vessel  may  have 
a  suitable  medicine  chest,  and  sufficient  in- 
structions for  its  use,  and  the  master  mifht  un- 
reasonably deny  to  a  sick  seaman  the  adminis- 
tration of  the  proper  remedies;  but  the  owners 
would  be  liable  for  the  resulting  injury.  A 
master  might  compel  a  disabled  sailor  to  do 
duty  continuously,  without  rest  or  sleep,  until 
overcome,  and  perhaps  permanently  injured, 
by  fatigue;  and  tbe  act  would  be  deemed  to  be 
that  of  tbe  owners  as  much  so  as  if  they  bad 
been  personally  present  and  directed  it.  So 
we  might  go  through  the  entire  list  of  the  ship- 
owners' obligations  to  a  sailor,  and  if  he  has 
been  deprived  of  the  benefit  of  any  of  them  by 
the  act  of  the  master  the  owners  must  b^r  the 
responsibility.  In  such  cases  the  motive  with 
which  an  obligation  is  broken  is  not  ma- 
terial. We  have  been  uiiable  to  find  any  re- 
ported case  where  a  different  measure  of  lia- 
bility for  a  seaman's  injuries  has  been  applied. 
There  are  numerous  decisions  holding  that  the 
shipowners  are  not  liable  for  the  negligent  acts 
of  the  master  or  other  officers  in  the  navigation 
of  tbe  ship  which  involve  no  breach  of  the 
contract  obligation  or  duties  of  the  owners. 
Benson  y.  Oaodwin,  147  Mass.  287,  and  The 
City  of  Alexandria,  17  Fed.  Rep.  390,  are  typi- 
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cal  of  this  class.    In  the  former  case,  the  sailor 
was  injured  by  the  carelessness  of  the  mate  in 
allowing  a  part  of  the  apparatus  of  tbe  ship  to 
fall  upon  him  while  they  were  attempting  to 
weigh  anchor  under  tbe  orders  of  the  captain; 
and  in  the  latter  case,  the  cook  fell  through  a 
hatchway,  which  had  been  negligently  left 
open  by  some  one  in  tbe  ship's  employ,  and  of 
which  the  steward  had  failed  to  give  him  no- 
tice.   Such  authorities  have  no  relevancy  or 
application  to  a  case  where,  in  consequence  of 
the  act,  default,  or  negligence  of  the  shipmas- 
ter, the  terms  of  the  contract  under  which  th» 
seaman  entered  the  service  have  been  broken. 
In  other  words,  the  negligence  of  the  shipmas- 
ter in  doing  an  act  pertaining  to  the  naviga* 
tion  of  the  ship,  and  his  negligence  in  perform- 
ing the  stipulations  in  the  contract  of  hi» 
Enndpals,  or  a  duty  imposed  upon  them  by 
iw,  differ  widely  in  their  legal  effect.    It  may 
well  be  that  for  the  one  the  mariner  has  no 
remedy  against  his  employer.    It  was  a  risk 
which  he  impUedlv  assumed  when  he  entered 
the  service.    But  tor  the  other  the  shipownera 
have  bound  themselves  to  be  responstble.    If 
they  intrust  the  discharge  of  their  obligationa 
to  another,  they  guarantee  this  fidelity,  and 
Ids  default  becomes  their  default  under  the- 
well-settled  rules  of  law  establishing  tbe  liabil- 
ity of  principals  for  the  acts  and  omissions  of 
their  agents.    Two  decisions  of  the  Supreme- 
Court  of  Wisconsin  have  been  referred  to  a» 
embodying  conflicting  views  upon  the  question 
here   involved, — IT^ompson   t.  Hermann,  47 
Wis.  602;  Mathewi  v.  Case,  61  Wis.  491.    But 
upon  examination  it  will  be  found  that  they' 
are  in  harmony  with  and  support  the  conclu- 
sion we  have  reached.    They  also  very  dearly- 
illustrate  the  vital  distinction  which  separates 
tbe  cases  where  the  owners  must  respond  for 
the  consequences  of  the  negligent  or  wrongful 
conduct  of  the  master  from  the  cases  wnere- 
they  are  exempt  fiom  such  liabUity.    In  47 
Wis.  602,  the  master  wantonly  and  recklessly^ 
exposed  the  sailor,  against  his  protest,  to  aik 
unnecessary  danger,  in  consequence  of  which 
he  was  injured.    It  was  a  denial  to  the  seaman 
of  that  measure  of  protection  which,  under  hia. 
contract  of  service,  he  had  a  right  to  enioy» 
and  the  owners  were  made  liable.    In  61  w  is, 
491,  the  master  was  at  the  wheel,  steering  the- 
vessel,  and  negligently  or  unskillfully  steered 
it  lengthwise  Into  tbe  trough  of  the  sea,  caus- 
ing large  quantities  of  water  to  flow  over  tho 
deck,  washing  the  yawl  boat  against  tbe  mate, 
and  severely  injuring  him.    It  was  held  that 
the  cause  of  the  injury  was  the  negligence  of 
a  coemploy^,  for  which  the  owners  were  not. 
responsible. 

Tbe  ill  treatment  of  the  plaintiff  by  the  mas- 
ter was  not  successfully  controverted  upon  tho^ 
trial.  A  serious  and  permanent  physical  in- 
jury has  been  the  result.  The  verdict  was  evi- 
dently not  controlled  by  sympathy  or  preju- 
dice, and  the  charge  of  the  learned  judge 
contained  no  error  of  which  the  defendant^, 
can  justly  complain. 

The  judgment  tfumld  Iherrfore  be  affim^td^ 
with  costs. 

Finch  and  O'Brien,  //.,  concur. 


t8A8L 


Kick  t.  Bocxxfbllsb. 


NEW  YORK  COURT  OP  APPEALS  (2d  Dlv.). 


George  RICE,  Appt, 

V, 

John  D.  ROCKEFELLER  ei  al,  BeapU. 

!•   Thm  bnrden  of  j^roTin^  that  there 
no  neg^tlTe  pvoTiMionm  in  a  tmst 
_  tent  quaUf  ylnff  the  apparent  rlffht  of  a 

holder  of  oertiflcateB  to  bare  a  transfer  made  to 
him  upon  the  books  does  not  rest  upon  him 
where  they  are  made  In  terms  transferable  on 
the  books  of  the  trustees. 

8.  No  diflcrlmiiuUlon  cea  be  made  be- 
tween bona  fide  pnrehaaere  of  the 
■tock  of  a   oorporation  or  compangr 

which  is  on  sale  in  the  open  market  as  to  the 
Tiirht  to  perfect  their  title  to  the  stock  when  no 
discretionary  power  is  reserved  to  that  effect. 

3*  The  rl^ht  to  a  transfer  of  eertiflcatee 
of  a  trust  which  have  been  issued  to 
stockholders  of  corporations  of  which 
the  control  and  manaffement  have  been  surren- 
dered to  it,  can  be  enforced  by  a  purchaser  who 
has  taken  an  assignment  of  them  In  a  duly  form- 
al manner,  although  he  has  been  hostile  to  the 

I  trust  and  is  carrying  on  a  rival  business  where 
the  trustees  are  given  no  discretion  to  discrlmi- 
nate  as  to  transfers  and  each  certificate  is  made 
ezpreaaly  **  transferable  only  on  the  books  of 
said  trustees  on  surrender  of  this  certificate.** 

(October  l.lSQSi.) 

APPEAL  by  plaintiff  from  an  order  of  the 
€kneral  Term  of  the  Supreme  Court,  First 
Department,  reversing  a  judgment  of  a  Spe- 
■dal  Term  for  New  York  County  in  favor  of 
plaintiif  in  an  action  brought  to  compel  the 
transfer  upon  the  books  of  the  Standard  Oil 
Trust  of  six  shares  of  the  capital  stock  of  said 
trust  into  the  name  of  plaintiff,  who  had  pur- 
chased the  same  in  open  market.    Reven^, 

Statement  by  Bradlejr»  J,: 

The  main  purpose  of  the  action  was  to 
require  the  defendants  to  transfer  to  the 
plaintiff  upon  tlieir  books  six  shares  of  stock 
in  the  Standard  Oil  Trust  on  the  surrender  of 
the  certificates  of  such  shares  held  bv  him. 
The  Standard  Oil  Trust  was  created  in  Jan- 
uary, 1882,  by  agreement  in  writing  made 
or  adopted  by  the  stockholders  and  members 
of  certain  corporations  and  limited  partner- 
ships, and  certain  individuals  therein  named, 
or  that  might  thereafter  join  in  it  at  the  re- 
quest of  the  trustees.  The  stockholders  and 
mo6t  of  the  other  individuals  making  or 
adopting  the  agreement  were  interested  as 
fitockholaers  or  otherwise  in  the  mining, 
manufacturing,  refining,  and  dealing  in  pe- 
troleum and  its  products,  the  materials  used 
in  the  business,  and  the  business  in  some 
manner  relating  thereto.  The  trustees,  pur- 
cnant  to  the  trust  as  provided  for  by  such 
agreement,  received  from  the  parties  making 

Kon.— On  the  novel  question  presented  in  the 
above  case  there  is  little  opportunity  to  give  value- 
Ue  annotation  further  than  appears  in  the  very 
loll  report  of  briefs  of  counsel  in  connection  with 
4fae  opinion  of  the  court* 
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or  adopting  it  certain  bonds  and  stocks  In 
trust,  and  issued  to  them  therefor  Standard 
Oil  Trust  certificates  transferable  on  the  books 
of  the  trustees.  And  by  virtue  of  the  agree- 
ment the  parties  so  surrendering  their  bonds 
and  stock  for  such  certificates  became  the 
beneficiaries  under  the  trust,  as  did  also 
the  transferees  of  such  certificates.  The  par 
value  of  the  certificates  which  have  been  so 
issued  from  time  to  time  by  the  trustees  ex- 
ceeded $90, 000, 000.  And  they  have  a  regular 
market  value,  and  are  dealt  in  in  the  open 
market  in  the  city  of  New  York,  and  were 
at  the  time  of  the  commencement  of  this 
action  held  in  considerable  amounts  by  many 
persons  who  were  transferees  thereof,  and  not 
parties  to  such  agreement.  One  of  the  ob- 
jects  of  the  agreement  creating  the  trust  was 
to  secure  to  the  trustees  the  general  supervis- 
ion, so  far  as  practicable,  of  the  affairs  of 
the  various  corporations,  limited  partner- 
ships, and  manufactories  coming  within  the 
adoption  of  the  agreement.  The  above  is  a 
statement  substantially  of  facts  alleged  in 
the  complaint  and  admitted  by  the  answer. 
It  further  appears  by  the  evidence,  and  was 
also  found  by  the  court,  that  on  or  about 
October  14,  1886,  the  plaintiff  purchased  in 
the  open  market  in  the  city  of  New  York 
Standard  Oil  Trust  certificate  No.  1,987  for 
five  shares  of  stock  duly  issued  to  one  L.  B. 
Mallaby  by  the  trustees,  and  paid  for  it  $190 
per  share  in  cash,  and  the  certificate  was 
thereupon  transferred  to  him  by  Mallaby. 
The  following  is  a  copy  of  the  certificate 
and  of  the  transfer  indorsed  upon  it,  to 
wit: 

**  Shares,  $100  each.  Standard  Oil  Trust. 
Number  1,987.  Shares,  6.  This  is  to  certify 
that  L.  B.  Mallaby  is  entitled  to  five  shares 
in  the  equity  to  the  property  held  by  the 
trustees  of  the  Standard  Oil  Trust,  transfer- 
able only  on  the  books  of  said  trustees  on 
surrender  of  this  certificate.  This  certificate 
is  issued  upon  condition  that  the  holder  or 
any  transferee  thereof  shall  be  subject  to  all 
the  provisions  of  the  agreement  creating  said 
trust  and  the  by-laws  adopted  in  pursuance 
of  said  agreement,  as  fully  as  if  he  had 
signed  the  said  trust  agreement.  Witness 
the  hands  of  the  president,  secretary,  and 
treasurer  of  the  board  of  trustees,  this  25th 
day  of  August,  A.  D.  1885,  at  the  city  of 
New  York.  Wm.  Rockefeller,  V.  President. 
J.  F.  Freeman,  A.  Treasurer.  H.  M.  Flag- 
ler, Secretary." 

Upon  the  back  of  it  is  the  following,  to 
wit: 

''For  value  received  I  hereby  sell  and 
transfer  to  George  Rice,  of  Marietta,  Ohio, 
five  shares  of  the  Standard  Oil  Trust,  stand* 
ing  in  my  name  on  the  books  of  said  trust. 
And  I  hereby  irrevocably  appoint  said  George 
Rice  my  attorney  to  make  the  necessary 
transfer  upon  the  books  of  said  trust,  in  ac- 
cordance with  the  regulations  thereof,  and 
upon  the  conditions  expressed  on  the  face  of 
this  certificate.  Dated  August  26th,  1880. 
L.  B.  Mallaby.  In  presence  of  0.  F, 
Btreightoff. " 
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After  this  purchase,  and  prior  to  June  20, 
1887,  a  stock  diyidend  was  declared  by  the 
trustees  amountlDg  to  one  share  of  stock  for 
erety  five  $hares  outstaDdiD/Ef,  and  certificate 
No.  8,057  for  one  share  of  Uie  Standard  Oil 
Trust  stock  was  thereupon  issued  to  Mallaby, 
who  about  June  20,  1887,  transferred  it  to  the 

Slaintlff.  This  certificate  and  transfer  in- 
orsed  upon  it  are  in  form  the  same  as  those 
above  set  forth.  And  on  January  20, 1888,  the 
plaintiff,  at  the  office  of  the  trustees  in  the 
city  of  New  York,  made  a  formal  written  de- 
mand for  the  transfer  to  him  of  such  six 
shaies  upon  surrender  of  the  certificates, 
which,  with  the  transfers  thereon  indorsed, 
he  tlien  exhibited.  The  following  is  a  copy 
of  the  written  demand : 

""  To  the  Standard  Oil  Trust,  No.  26  Broad- 
way, New  York,  and  its  trustees,  officers,  and 
agents:  You  will  take  notice  that  I  am 
the  legal  owner  of  certificate  number  1,987 
for  five  shares,  and  certificate  number  8,057 
for  one  share,  in  the  equity  to  the  property 
held  by  the  said  trustees  of  the  said  Standara 
Oil  Trust,  and  that  each  of  said  certificates 
was  issued  to  L.  B.  Mallaby  and  has  been 
duljp^  transferred  by  him  to  me,  said  original 
certificates  and  transfers  being  herewith  ex- 
hibited to  you.  1  hereby  ol^r  to  surrender 
to  you  said  certificates  on  receiving  the  new 
certificate  hereinafter  referred  to,  and  do  de- 
mand that  you  forthwith  transfer  said  six 
shares  to  me  on  the  books  of  said  trustees  of 
the  Standard  Oil  Trust,  and  issue  to  me  a 
new  certificate  therefor  in  my  name.  George 
Rice.  Dated  New  York,  January  20th,  1888. " 
The  transfer  to  the  plaintiff  on  the  books 
was  refused,  and  this  action  followed.  Fur- 
ther facts  appear  in  opinion. 

Mr,  Edward  T.  Bartlett,  for  appellant: 

The  fact  that  the  Standard  Oil  Trust  is  a 
voluntary  association  does  not  in  any  way  re- 
lieve it  from  the  rules  applicable  to  corpora- 
tions, when  it  seeks  to  exercise  the  oidinary 
powers  of  a  corporation  in  selling  its  stock  in 
the  open  market  to  the  general  public,  making 
it  transferable  on  the  books  of  the  trustees. 

Courts  of  chancery  have  supervision  and 
control  of  all  unincorporated  societies  and  as- 
sociations; and  with  respect  to  them,  they  have 
the  power  of  prevention  of  acts  contrary  to 
law  and  prejudicial  to  the  interests  of  the 
community  or  to  the  rights  of  individuals,  and 
can  afford  specific  relief  where  a  recovery  in 
damages  would  be  an  inadequate  remedy  for 
the  wrong. 

EbbinghauM  v.  Killian,  1  Mackey,  247,  9 
Wash.  L.  Rep.  627.  See  also  note  on  voluntary 
associations.  Mbinghotnen  v.  Worth  Club,  4 
Abb.  N.  0.  811;  Loubat  v.  LeEau,  15  Abb.  N. 
C.  44. 

A  voluntary  association  exercising  corporate 
powers  is  in  no  more  favorable  position  than 
a  joint- stock  company. 

In  controversies  between  a  stockholder  and 
the  joint-stock  association  to  which  he  be- 
longs, courts  must  follow  mainly  the  analo- 
gies afforded  by  the  laws  and  jurisprudence 
relating  to  corporations  instead  of  those  derived 
from  the  law  of  simple  partnership. 

Waierbnry  v.  Merchants  U.  Exp,  Co.  60 
Barb.  167;  Bray  v.  Fartoell,  8  Lans.  509;  West- 
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cott  V.  Fargo,  61  N.  Y.  542.  19  Am.  Rep.  300; 
Fargo  v.  MeVicker,  55  Barb.  440;  Liverpool  d 
L.  L  <fe  F,  Ins.  Co,  V.  Oliver,  77  U.  S.  10  WalL 
566,  19  L.  ed.  1029:  Fargo  v.  LouistilU,  N.  A^ 
d  a  R,  Co.  6  Fed.  Rep.  787. 

Cook,  Stock  and  Stockholders,  at  g  503^^ 
note  i,  says:  "  Mr.  S.  C.  T.  Dodd,  the  general 
solicitor  and  originator  of  the  Standard  Oil 
Trust,  defines  a  trust  as  'an  arrangement  by 
which  the  stockholders  of  various  corponuion* 
place  their  stock  in  the  hands  of  certain  trus- 
tees, and  take  in  lieu  thereof  certain  certificates 
showing  each  shareholder's  equitable  interest 
in  all  the  stock  so  heM.' 

••  The  result  is  twofold:  1 

'*  1.  The  stockholders  thereby  become  inter- 
ested in  all  the  corporations  whose  stock  iM 
thus  held. 

''  2.  The  trustees  elect  the  directors  of  the 
several  corporations." 

The  general  public,  in  dealing  with  this 
vast  amount  of  stock,  is  entitled  to  the  ordi- 
nary protection  accorded  all  stockholders. 

See  Thomas  v.  Bakin,  22  Wend.  9;  Feopte  r, 
Wat&rUncn  Aueuon,  1  Hill,  628. 

Where  stock  of  corporations  is  transferable- 
on  the  books  the  purchaser  of  a  certificate  sets 
the  entire  legal  and  equitable  title  of  seliery 
with  all  the  nghts  the  hitter  possessed. 

mu>  York  d  N.  H.  R,  Co.  v.  Schuyler,  84 
N.  Y.  80. 

The  company  is  estopped  from  denying  title- 
of  seller,  and  purchaser  is  not  bound  to  show  it. 

HoUn-ook  V.  Neto  Jersey  Zine  Co.  57  N.  Y. 
616. 

A  corporation  can  be  compelled  by  bill  in 
equity  to  transfer  its  stock  upon  the  books. 
The  remedy  at  law  for  damages  would  afford 
no  adequate  relief. 

Cushman  v.  Thayer  Mfg.  Jewelry  Co.  76  N. 
Y.  865, 7  Daly,  830,  82  Am.  Rep.  315;  Wegtem 
V.  Teleg.  Co.  v.  Batenport,  97  U.  8.  369,  24 
L.  ed.  1047;  Kendig  v.  Bean,  97  U.  S.  423.  24 
L.  ed.  1061;  8t.  Louts  d  S.  F.  R.  Co.  v.  Wil- 
son, 114  U.  S.  60,  29  L.  ed.  66;  Union  Bank  of 
Georgetown  v.  Laird,  15  U.  S.  2  Wheat.  390. 
4  L.  ed.  209;  81.  Romes  v.  Levee  Steam  Cotton 
Press  Co.  127  U.  8.  614,  32  L.  ed.  289;  Cook^ 
Stock,  Stockholders  &  Corporation  Law,  g  391; 
Robinson  v.  Nationdl  BaiUe  <ff  New  Berne,  95^ 
N.  Y.  687. 

A  corporation  or  association  has  no  power 
to  repudiate  a  transfer  of  stock  unless  expressly 
conferred. 

Johnston  v.  Lafiin,  103  U.  8.  800,  26  L.  ed. 
532;  Re  Stanton,  i.  d  8.  Co.  L.  R.  16  Eq.  559; 
Weston*s  Case,  L,  R  4  Ch.  App.  20. 

The  question  of  plaintiff's  motive  in  pur- 
chasing this  stock  is  wholly  immateritu  a» 
matter  of  law. 

Seaton  v.  Grant,  36  L.  J.  Ch.  638;  Rdbsan  v. 
Bodds,  L.  R.  8  Eq.  800;  Bloxam  v.  Metropolitan 
R.  Co.  L.  R.  8  Ch.  App.  887;  Forrest  v. 
Manchester  8.  d  L,  R.  Co.  4  DeG.  F.  &  J. 
126;  Ramsey  v.  Oould,  57  Barb.  898. 

No  man  can  become  a  stockholder  in  any 
corporation  or  organization  without  the  con- 
sent of  the  officers  thereof  if  the  question  of 
motive  is  open. 

The  arbitrary  decision  is  final  unless  resort  !•• 
had  to  the  courts. 

This  "  confers  a  power  on  corporate  bodiesi 
which  has  no  sanction  in  the  law." 
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Cuttfiman  y.  Thayer  iffg.  Jewelry  Co.  76  N. 
Y.  868.  82  Am.  Bep.  816. 

Messrs.  Joseph  H.  Choate  aod  William 
V.  Etowe»  for  respondeDts: 

This  trust  or  consolidation  of  interests  is  not 
a  corporation,  or  an  association,  or  a  partner- 
ship. So  far  as  it  is  anything  legally  tangible 
it  is  an  ordinary  trust,  the  creature  of  a  court 
of  equity. 

Smith  y.  Anderson,  L.  R.  15  Ch.  Div.  247. 

Whatever,  therefore,  the  court  might  hold 
in  the  case  of  stock  in  corporations,  under  the 
rule  laid  down  in  MeNeU  v.  Tenth  NaL  Bank, 
46  K.  Y.  325,  7  Am.  Rep.  841,  and  similar 
cases,  certainly  the  same  rule  cannot  be  applied 
to  a  case  like  this,  where  a  plaintiff  is  seeKing 
to  have  himself,  merely  as  the  purchaser  ana 
holder  of  certificates,  declared  a  heneficiarv 
under  a  peculiar  express  trust,  and  where  it 
appears  that  there  may  be,  and  naturally  must 
be,  certain  "  regulations,"  and  conditions  goy- 
crning  transfers,  which  are  not  proved  or  dis- 
closed, and  where,  too,  it  is  not  even  pretended 
that  any  such  usage  or  custom  exists. 

Far  from  being  a  corporation,  the  Standard 
Oil  Trust  is,  if  not  an  ordinary  trust,  more  in 
the  nature  of  an  association  or  partnership 
with  transferable  shares,  than  it  is  like  any 
other  aggregation  of  interests  known  to  the 
law. 

The  transfer  alone  does  not  render  the  trans- 
feree a  member  of  the  partnership,  and  liable 
as  between  himself  and  the  other  members  to 
any  of  the  debts  of  the  firm.  In  order  to  ren- 
der him  a  partner  with  the  other  members, 
they  must  acknowled^  him  to  be  a  partner,  or 
permit  him  to  act  as  such. 

1  Lindley.  Partn.  •SeS. 

The  jurisdiction  invoked  in  this  case  by  this 
plaintiif,  is  that  pjeculiar  to  a  court  of  equity 
in  enforcing  specific  performance  of  obliga- 
tions, a  remedy  the  application  of  which  is 
peculiarly  within  the  discretion  of  the  court; 
and  it  is  one  of  the  first  considerations  upon  an 
attempt  being  made  to  invoke  this  power  of 
the  court,  that  the  court  shall  be  satisfied  that 
the  plaintiff  comes  before  it  with  absolutely 
clean  bands  and  without  the  taint  of  any  in- 
iquity. 

Oushman  y.  Thayer  Mfg.  Jeioelry  Go.  76  N. 
Y.  3«5,  83  Am.  Rep.  815;  Bispham,  Eq.  Jur. 
^  376;  2  Story,  Eq.  Jur.  ^  742;  8  Pom.  Eq. 
Jur.  §  1404;  1  Pom.  Eq.  Jur.  §  400:  Mechan- 
ics Bank  of  Alexandria  v.  Seton,  26  U.  S.  1 
Pet.  299,  7  L.  ed.  152;  Reg.  v.  Liverpool,  M. 
A  N.  G.  R.  Co.  21  L..  J.  N.  S.  Q.  B.  284; 
DaHs  V.  Rtnk  of  England,  2  Bing.  409;  Re 
National  4b  P.  M.  Ins.  Go.  15  Week.  Rep.  974, 
affirmed  15  Week.  Rep.  1217. 

Where  a  single  stockholder  undertakes  to 
ma  ID  tain  a  bill  in  equity,  for  the  purpose  of 
CdUing  corporate  directors  to  account,  if  it 
be  established  that  the  plaintiff  is  not  proceed- 
ing bona  fide  to  protect  his  own  interest,  but 
is  bringing  his  suit  at  the  instigation  of  a  rival 
concern,  or  is  for  any  other  reason  not  pro- 
ceeding faithfully  and  truthfully  for  the  bene- 
fit of  himself  and  the  oUier  stockholders,  the 
court  will  refuse  to  interfere,  and  will  dismiss 
the  bin. 

•  Vfoohsy.  South  Western R.Oo.1  Smale  &  G. 
142;  Forrest  v.  Manchester  S.  dh  L,  R.  Go.  4 
De  G.  F.  &  J.  124;  Filder  y,  London,  B.  db  8. 
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0.  B.  Oo.  1  Hem.  <&  H<  48ih  B9gers  y.  Oxford^ 
W.  d  W.  R.  Co.  2  DeQ.  &  J.  662;  Oamblos  v. 
Philadelphia  dbB.R.Oo.4t  Bi^wst.  563;  Field 
V.  Donoughmore,  1  Dru.  &  W.  227. 

With  the  knowledge  possessed  by  these  trus* 
tees  as  to  the  hostile  acts  and  characteristics  of 
the  ^intiff  as  a  rival  and  competitor,  and  as 
to  his  fixed  belief  that  this  very  trust  ought  to 
be  broken  up  as  something  which  should  not 
exist,  it  would  be  nothing  less  than  a  breach 
of  trust  on  their  part,  if  they  should  deliber- 
ately transfer  these  certificates  to  the  plaintiff, 
and  admit  and  constitute  him  a  beneficiary  of 
the  trust.  A  court  of  equity  will  never  com- 
pel the  performance  of  an  act  which  may  re- 
sult in  a  breach  of  trust. 

Thompson  v.  Blackstone,  6  Beav.  470. 

Where  the  performance  of  the  act  will  result 
in  undue  hardship  to  eestvis  que  trusty  a  court 
of  equity  will  always  refuse  to  interfere. 

Waterman,  Spec.  Perf.  §  164. 

The  introduction  into  their  midst  of  this 
hostile  plaintiff,  in  its  effect  upon  the  property 
rights  and  interests  of  the  other  cestuis  que 
trust  in  this  Standard  Oil  Trust,  may  well  be 
a  subject  for  grave  consideration  by  this  court, 
as  a  matter  which  may  properly  influence  the 
exercise  of  its  discretion. 

Gurran  v.  Hclyoke  Water  Power  Go.  116 
Mass.  90;  Sherman  v.  Wnght,  49  N.  Y.  227. 

Bradley*  J.,  delivered  the  opinion  of  the 
court: 

The  defense  is  founded  upon  the  proposi« 
tions  (1)  that  the  plaintiff  failed  to  prove 
that  he  was  a  beneficiary  under  the  Standard 
Oil  Trust  agreement,  or  entitled  to  become 
such  by  means  of  transfer  upon  the  books  of 
the  shares  represented  by  the  certificates  held 
by  him ;  and  (2)  that  he  is  not  seeking  such 
relation  in  good  faith,  but  for  purposes  hos- 
tile to  the  trust,  and  for  that  reason  is  not 
entitled  to  the  aid  of  the  equitable  powers 
of  the  court  in  that  behalf.  The  Standard 
Oil  Trust  represents  a  voluntary  association. 
It  was  created  by  agreement  of  the  stock- 
holders of  various  corporations  and  others 
engaged  or  interested  in  a  certain  enterprise 
and  the  several  branches  of  business  connected 
with  and  incidental  to  It.  The  effect  of  its 
creation  is  the  concentration  of  supervisory 
power  in  nine  trustees,  whose  certificates  of 
the  trust  are  taken  in  place  of  the  stock  and 
bonds  of  the  several  corporations.  The  char- 
acteristic  feature  of  it  is  in  the  voluntary 
surrender  of  the  control  and  management  of 
the  business  of  those  corporations,  and  in  the 
fact  that  for  its  continuance  it  has  the  capac- 
ity of  succession.  The  agreement  const i  t  uted 
not  a  partnership,  but  a  trust  in  behalf  of 
the  beneficiaries,  and  while  it  is  not  a  cor- 
poration, it  by  the  agreement  took  some  of 
the  attributes  of  a  corporation,  in  so  far  that 
through  its  trustees  certificates  of  shnres  in 
the  equity  to  the  property  held  by  them 
were  issued  and  were  transferable  in  like 
manner,  apparently,  as  are  those  of  corpora- 
tions. They  are  transferable  on  the  books 
of  the  trustees,  and  until  that  is  done  it  is 
said  that  the  holder  is  not  a  beneficiary  of  the 
trust.  And  it  is  further  urged  that  it  doea 
not  appear  that  the  plaintiff  is  entitled  to  that 
relation  because  the  right  to  transfer  upon 
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the  books  depends  upon  the  proyisions  of  the 
Agreement  and  by-laws  and  compliance  with 
them  in  that  Tesx>ect,  and,  as  they  were  not 
put  in  evidence,  the  conditions  requisite  for 
the  purpose  do  not  appear.  It  is  true  that 
the  Durdcn  was  with  the  plaintiff  to  show 
that  he  was  entitled,  within  the  meaning  of 
the  agreement  and  by-laws,  to  the  relation 
of  a  transferee  or  beneficiary,  and  to  have  It 
perfected  by  transfer  on  the  books.  The  fact 
that  the  shares  were  transferable  and  were 
for  sale  in  the  oi>en  market  enabled  the 
plaintiff  to  become  the  holder  of  those  he  did 
purchase.  It  may  be  observed  that  by  the 
terms  of  the  certificates  the  shares  appear  to 
have  been  ''issued  upon  condition  that  the 
holder  or  any  transferee  thereof  shall  be  sub- 
ject to  ail  tne  provisions  of  the  agreement 
creating  said  trust  and  of  the  by-laws  adopted 
in  pursuance  of  said  agreement,  as  fully  as 
if  he  had  signed  the  said  agreement.  **  This 
relation  of  holder  was  given  the  plaintiff 
when  he  became  such  by  taking  the  transfer 
from  Mai  la  by.  It  is  said  that  this  does  not 
constitute  him  a  transferee,  and  that  transfer 
on  the  books  was  essential  to  that  relation 
and  to  make  him  a  beneficiary.  By  the  terms 
of  the  certificate,  the  holder  and  transferee 
are  alike  subject  to  the  provisions  of  the 
agreement  upon  which  the  trust  is  founded. 
But  to  give  him  the  character  of  transferee 
for  the  purposes  of  recognition  by  the  trust, 
the  transfer  on  the  books  is  requisite,  inas- 
much as  the  shares  are  transferable  only 
upon  them.  This  is  for  the  benefit  and  pro- 
tection of  the  trust.  Bank  of  Utiea  y. 
Smaller,  2  Cow.  770.  The  holder,  as  be- 
tween him  and  his  assignor,  havine  the  title, 
would  seem  In  some  sense  to  be  a  beneficiary 
of  the  trust,  since  he  is  subject  to  all  the 
provisions  of  the  agreement  on  which  it  is 
founded  and  its  by-laws. 

The  allegations  in  the  complaint  of  what 
purport  to  be  the  nature,  purpose,  and  effect 
of  the  agreement  are  by  the  defendants'  an- 
swer admitted.  The  fact  thus  appears  that 
the  shares  are  transferable  on  the  books  of  the 
trustees.  From  that  arises  the  inference  that 
the  conditions  were  applicable  alike  to  all 
purchasers  and  holders.  And  this  quality  of 
the  shares  is  recognized  by  the  terms  of  the 
certificate  and  of  the  blank  indorsement  for 
transfer  upon  the  back  of  and  accompanying 
it,  in  which,  when  filled  out,  appears  the 
name  of  the  person  designated  by  the  trans- 
ferrer as  his  attorney  to  make  the  necessary 
transfer  upon  the  books  of  the  trust  in  accord- 
ance with  the  regulations  thereof,  and  unon 
the  conditions  expressed  in  the  certificate. 
Those  conditions  are  that  the  transferee  shall 
be  subject  to  all  the  provisions  of  the  agree- 
ments creating  the  trust  and  of  the  by-laws 
adopted  pursuant  to  it.  The  quality  of 
transferability  given  to  the  shares  would 
seem  to  import  the  right  to  make  it  effectual 
by  transfer  on  the  books,  as  that  is  treated 
as  essential  to  accomplish  it.  And  when  the 
plaintiff  applied  to  have  it  done,  it  may,  in 
view  of  what  appears  in  the  indorsement 
upon  the  certificate  as  well  as  in  it.  be  as- 
-sumed  that  he  sought  to  have  the  transfer 
made  to  him  upon  the  books  of  the  trust  "*  in 
-accordance  with   the  regulations   thereof,  ** 
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and  upon  the  conditions  in  the  certificate. 
They  iseem  to  relate  to  the  manner  and  effect 
of  doing  it,  and  not  to  the  right  to  have  it 
done.  And  therefore,  when  the  essential  fact 
of  the  transferability  of  the  shares,  and  the 
general  nature  and  purpose  of  the  trust  as 
treated  by  the  agreement,  were  made  to  ap- 
pear, as  they  did  by  the  admitted  allegations 
of  the  complaint,  there  was  nothing  wanting 
in  the  evidence  to  establish  the  right  of  a 
holder  of  shares  to  effectually  b^me  a 
transferee.  And  it  cannot  be  presumed  that 
there  were  in  the  agreement  any  negative 
provisions  qualifying  such  apparent  right. 
If  there  were  any  such,  it  was  for  the  defend- 
ants to  make  it  appear. 

In  Burr€Ul  y.  Bushwiek  R  Cb..  76  N.  Y. 
211,  the  question  arose  upon  demurrer  to  the 
complaint,  which  did  not  alleged  any  facts 
tending  to  show  that  transfer  of  diares  of 
stock  on  the  books  of  the  company  was  req- 
uisite to  perfect  it;  and  it  was  held  that, 
if  it  was  not,  no  transfer  upon  them  was 
necessary  for  such  purpose.  The  defendants 
here  claim  that  the  holder  of  shares  in  the 
trust  is  not  entitled  to  recognition  as  such 
or  as  transferee  until  truisfer  is  made  on 
their  books,  and  accordingly  it  appears  that 
they  declined  to  treat  him  as  a  Mneficiary 
for  the  purpose  of  receiving  dividends  upon 
the  shares  no  had  purchased,  but  paid  them 
to  Mallaby.  who  was  named  in  the  certificate 
as  such,  and  as  the  consequence  the  plaintiff 
was  not  permitted  to  take  any  dividends 
upon,  or  rights  as  holder  of,  the  shares  other- 
wise than  through  him.  The  denial  of  Uie 
right  to  transfer  upon  the  books  is  not  con- 
sistent with  the  transferable  quality  of  the 
shares,  which  imports  that  the  purchaser  tak- 
ing an  assignment  of  them  in  a  duly  formal 
manner  has  the  right  to  become  a  transferee 
within  the  meaning  of  the  agreement  upon 
which  the  trust  wasfounded.  ^d  it  is  diffi- 
cult to  see  any  substantial  distinction  in  that 
respect  between  a  holder  of  such  shares  and 
of  those  of  a  corporation,  which  are  transfer- 
able only  upon  its  books.  In  such  case  it  is 
within  the  equitable  power  of  the  court  to 
compel  such  transfer  to  be  made.  Cushman  v. 
Thayer  Mfg.  Jewelry  Co.  76  N.  T.  365,  82 
Am.  Rep.  815.  And  unless  some  further  rea- 
son appears  for  the  denial  of  such  right,  the 
plaintiff  was  entitled  to  such  relief  in  this 
action. 

It  is  evident  from  what  appears  that  the 
ground  of  the  refusal  of  the  defendants  to 
grant  the  plaintiff's  request  to  make  the 
transfer  on  the  books  was  personal  to  him. 
And  thev,  among  other  matters,  by  their 
answer  charge,  in  effect  that  the  plaintiff, 
as  competitor  of  the  companies  whose  stock 
is  held  by  the  defendants  in  trust,  in  the 
business  of  manufacturing  and  dealing  in 
oil  products,  is  hostile  to  them,  and  that  his 
demand  for  transfer  of  his  shares  on  the  books 
of  the  defendants  is  not  in  good  faith,  but 
that  he  seeks  it  to  vex  and  harass  them. 
Upon  that  subject  the  trial  court  found  that 
since  in  1876  the  plaintiff  has  been  a  com- 
petitor and  rival  of  the  constituent  corpora- 
tions of  the  Standard  Oil  Trust,  and  since 
its  creation  he  has  been  such  of  the  trust  in 
the  business  of  oil  refining,  and  has  main- 
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tained  a 'hostile  attitude  and  been  engaged 
in  hostile  transactions  and  proceedings  to- 
wards those  companies,  the  trust,  and  the 
defendants  as  trustees;  that  he  believes  an 
oil  trust  ought  not  to  exist,  and  is  opposed 
generally  to  trusts  of  that  character;  and 
that  since  that  time,  to  the  commencement  of 
this  action,  he  has  been  prosecuting  or  aid- 
ing in  prosecuting  litigations  and  proceed- 
ings in  courts  as  well  as  before  the  interstate 
commence  commission,  and  before  an  investi- 
gating committee  in  Confcress,  directed  main- 
ly and  in  effect  a^rainst  such  corporations  of 
the  trust,  for  the  purposes  of  securing  from 
the  railroads  what  he  considered  equal  rates 
with  those  corporations  and  such  trust  for  car- 

Sing  his  products.  The  court  also  found 
at  the  plaintiff  "having  for  ten  or  more 
years  been  engajered  in  the  oil  refining  business 
at  Marietta,  Ohio,  had  suffered  from  discrim- 
ination in  freight  rates  for  the  transportation 
of  oil  by  various  railroad  companies  ac^ainst 
him  and  in  favor  of  his  competitors,  in  the 
trade ;  that  the  litigations  instituted  by  him 
before  the  interstate  commerce  commission 
against  a  number  of  railroad  companies 
were  conducted  by  the  plaintiff  in  good  faith 
and  for  his  protection  from  unjust  discrim- 
ination against  him  on  freight  charges  by 
them  in  such  transportation;  and  that,  in 
quo  warranto  suits  of  the  state  of  Ohio 
against  certain  named  railroad  companies,  it 
was  found  as  a  fact  and  determined  by  the 
referee  in  each  of  tbem  that  a  discrimination 
in  freight  rates  for  transportation  of  oil  ex- 
isted, greatly  to  the  injury  of  the  business 
of  the  plaintiff  in  this  action ;  and  that  his 
connection  with  those  suits  "was  in  good 
faith,  wholly  justifiable,  and  in  the  protec- 
tion of  his  legal  rights. "  The  facts  so  found 
by  the  court  in  the  present  action  had  the 
support  of  evidence.  And  it  also  appears 
that  the  plaintiff  proposed  and  offered  to  sell 
his  oil  property  and  works  to  the  defendants 
for  a  sum  greatly  in  excess  of  their  value, 
and  that  in  December,  prior  to  the  creation 
of  the  trust,  he  published  a  severe  pamphlet 
against  the  Standard  Oil  Company,  which 
becsame  one  of  the  constituent  companies  of 
the  trust.  In  this  publication  he  manifest^ 
his  hostility  to  that  company  for  reasons,  as 
expressed  in  it,  having  relation  to  its  rival 
business  methods,  which  he  charged  were 
conducted  in  a  manner  and  with  a  purpose 
to  injure  and  oppress  him  in  his  business  of 
like  character.  In  view  of  all  these  facts  it 
is  urged  by  the  defendants  that  the  motives 
of  the  plaintiff  in  seeking  to  become  a  recog- 
nized member  of  the  association  and  benefi- 
ciary of  the  trust  were  such  as  to  justify  the 
refusal  to  permit  him,  by  transfer  of  his 
shares  on  its  books,  to  take  such  relation  to 
it.  The  question  of  motive  of  the  plaintiff, 
so  far  as  it  had  any  essential  bearing  in  the 
case,  was  one  of  fact.  And  upon  that  subject 
the  plaintiff  testified  that  he  had  no  hostile 
purpose  in  purchasing  the  shares,  and  in  seek- 
ing a  transfer  of  them  on  the  books,  but  that 
it  was  his  **  idea,  if  possible,  to  become  a  rec- 
ord stockholder  in  order  to  enjoy  the  ordi- 
nary legal  rights  of  a  stockholder. "  And  the 
trial  court  determined  that  there  was  nothing 
in  the  relations  of  the  plaintiff  to  the  defend- 
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ants  and  the  trust  that  should  prevent  such 
transfer  on  the  books  of  the  defendants. 
The  plaintiff  purchased  the  shares  in  the 
trust  with  his  own  money,  and  he  represents 
no  interests  or  purposes  other  than  his  own 
in  this  action.  His  claim  is  founded  upon 
a  right  of  property  lawfully  acquired.  He, 
as  holder,  became  subject  to  tlie  agreement 
by  which  the  trust  was  created  and  its  by- 
laws, and  if  the  transfer  to  him  is  perfected 
he  will  necessarily  a)ntinue  in  such  relation 
of  subjection  to  them.  When  ho  discretion- 
ary power  is  reserved  to  that  effect,  there  is 
not,  nor  should  be,  anj  rule  of  law  which 
will  enable  a  corporation  or  company  whose 
stock  is  on  sale  in  the  open  market  to  so  dis- 
criminate between  bona  fide  purchasers  who 
invest  money  in  it  for  their  own  benefit  as 
to  deny  to  some  of  them  the  right  to  make 
their  title  effectual  for  recognition  by  the 
company  in  the  manner  provided  by  it  for 
that  purpose.  The  perfection  in  such  case 
6f  the  transfer  is  one  of  apparent  right  inci- 
dent to  the  purchase,  and  which  the  holder 
who  thus  acquires  the  stock  in  the  market  is 
permitted  to  assume  will  be  effectuated. 
Weston's  Case,  L.  R.  4  Ch.  App.  20.  A  dis- 
cretion in  that  respect  when  given  or  reserved 
by  the  articles  under  or  pursuant  to  which 
the  company  is  organized,  or  in  any  manner 
requisite  to  vest  the  ptower  in  those  charged 
with  its  executive  duties,  may  be  effectually 
exercised.  lie  Strantan  L  dk  8.  Co.  L.  li.  IQ 
£q.  659.  7  Moak,  Eng.  Rep.  581 ;  Moffatt  v. 
Farfjuhar,  L.  R.  7  Ch.  Div.  591,  2tf  Moak, 
Eng.  Rep.  731. 

In  the  present  case  no  such  discretionary 
powers  seem  to  have  been  vested  in  the  trus- 
tees. And  the  purchase  of  the  stock  wiis 
open  to  the  plaintiff,  and  fairly  made  l)y 
him.  Attached  to  it  was  the  quality  uf 
transferability,  and  with  it  was  presump- 
tively the  ri^ht  of  the  beneficial  holder  tx) 
have  recognition  as  such  by  means  of  trans- 
fer to  him  on  the  books  of  the  trust.  And 
this  was  essential  to  the  protection  of  his 
rights  derivable  from  the  title.  The  remedy 
sought  by  the  plaintiff  is  within  the  equi- 
table powers  of  the  court,  and  is  founded  upon 
an  indubitable  title  as  between  him  and  his 
vendor,  and  a  right  in  property.  In  such 
case  it  is  difficult  to  see  that  motive  legiti- 
mately becomes  a  subject  for  consideration 
unless  the  relief  in  view  may  for  that  reason 
result  unlnstly  to  others  in  whose  behalf  it 
is  resisted,  or  to  the  prejudice  of  their  le^^ul 
ri);hts.  Bloxam  y.  Metropolitan  B,  Co.  3 
Ch.  App.  887 ;  Bamsey  v.  Oould,  57  Barb. 
898,  and  cases  there  cited.  And  how  tliat 
could  be  the  consequence  is  not  evident. 
The  transfer  on  the  books  to  the  pi  aim  iff 
does  not  change  the  identity  of  the  shares, 
but  merely  substitutes  for  one  another  beneti- 
ciary ;  and  the  latter  is  subject  to  the  trust 
agreement  and  by-laws.  It  is  true  that  eq- 
uitable consideration  not  recognized  in 
courts  of  laws  may  control  results  in  courts 
of  equity.  And  while  the  granting  of  relief 
there  is  in  some  sense  matter  of  discret  iun, 
it  is  not  an  arbitrary  or  capricious,  but  a 
sound  judicial,  discretion,  controlled  by  es- 
tablished principles  in  equity,  and  exercised 
in  view  of  the  circumstances  in  each  case. 
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8  Pom.  Eq.  Jur.  g  1404.  The  party  seeking 
relief  must  come  into  court  with  clean  hands, 
as  such  maxim  is  understood  in  its  applica- 
tion to  that  relation.  If,  for  instance,  he 
appears  there  under  false  colors,  his  com- 
plaint may  for  that  reason  be  dismissed. 
Such  was  the  case  of  Forrest  y.  Ma'achester 
&  d  L.  B.  Ch.,  4  De  G.  F.  &  J.  136. 
There  a  party  flled  his  bill  in  behalf  of  him- 
self and  all  other  shareholders  of  the  defend- 
ant company  to  restrain  it  from  running  its 
vessels,  etc.  It  appeared  at  the  trial  that  be 
was  also  a  shareholder  in  a  rival  company ; 
that  by  its  direction  he  instituted  the  suit, 
and  by  it  was  indemnified  against  costs. 
The  bill  was  dismissed ;  and  on  review  the 
lord  chancellor,  in  holding  that  the  bill  was 
an  imposition  on  the  court  and  sustaining 
its  dismissal,  aaid:  ''It  is  not  that  they 
persuaded  him  to  institute  the  suit,. nor  that 
they  instigated  tiie  suit,  but  that  the  direct- 
ors of  the  other  company  have  directed  the 
suit,  and  are  to  indemnify  the  plaintiff 
against  the  costs  of  it.  To  use  a  familiar 
expression,  the  plaintiff  is  the  puppet  of  that 
company."  Ana  he  added :  ''I have  nothing 
to  do  with  the  motives  of  plaintiffs  suing  in 
this  court.  If  they  come  here  in  a  bona  fide 
character,  the  reason  for  their  coming  here 
is  a  matter  beyond  the  province  of  a  court  of 
justice  to  incfuire  into."  In  the  present 
case  the  plaintiff's  claim  to  relief  is  founded 
upon  his  own  title  to  the  shares  in  question, 
and  the  action  was  instituted  and  prosecuted 
solely  for  his  own  benefit.  The  relief  by 
way  of  transfer  of  his  stock  upon  the  books 
of  the  trust,  is  not  of  itself  unconscionable, 
nor  is  it  seen  how  it  can  be  prejudical  to 
any  legal  rights  of  the  defendants  or  any 
other  Mnoflciarv.  It  is  not  so  much  to  the 
perfected  title  in  the  plaintiff  of  the  shares 
that  the  defendants  object,  as  it  is  to  the  re- 
lation which  he  will,  as  the  consequence  of 
the  transfer  on  the  books,  take  to  the  trust, 
nor  so  much  to  relief  In  his  behalf,  as  in  the 
alleged  apprehension  of  consequences  which 
may  follow  its  execution ;  and  those  are  de- 

gendent  upon  the  manner  he  may  conduct 
imself  in  that  relation,  whether  offensively 
or  otherwise.  Whether  the  plaintiff  would 
seek  to  do  anything  other  Uum  that  which 
legitimately  pertained  to  the  rights  of  a 
stockholder  Is  entirely  speculative ;  and  it  is 
not  seen  that  anything  more  than  that  could 
be  accomplished  by  him  in  such  relation. 
The  objection  before  mentioned  might  be 
made  against  any  holder  of  stock,  and  the 
reason  for  its  support  would  be  one  of  de- 
gree. It  has  no  relation  to  the  plaintiff's  le- 
gal riffht  founded  upon  his  title;  but  the 
court  is  called  upon  to  make  inquiry  beyond 
that,  and  into  his  motives  or  purposes  by 
which  his  conduct  and  actions  towards  the 
trust  may  be  influenced  if  he  becomes  its  rec- 
ognized beneficiary.    As  said  by  a  learned 
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text- writer :  "  When  a  court  of  equity  is  ap« 
pealed  to  for  relief,  it  will  not  go  ontsioo 
of  the  subject-matter  of  the  controversy,  and 
make  its  interference  to  depend  upon  the 
character  and  conduct  of  the  moving  party 
in  no  way  affecting  the  equitable  right 
which  he  asserts  against  the  defendant,  or 
the  relief  which  he  demands."  1  Pom.Eq. 
Jur.  §  899. 

Assuming  that  there  may  be  reasons  for 
denial  of  relief  in  an  action  within  equitable 
jurisdiction  there  sought,  and  founded  upon 
unquestionable  title   fairly   obtained,  they 
must  be  sucli  as  to  make  it  appear  that  the 
relief  may  result  oppressively  or  to  the  un- 
due prejudice  of  the  defendant.     In  the  case 
at  bar  the  plaintiff's  title  to  the  stock  derived 
from  his  purchase  is  not  challenged  by  the 
evidence,  but  the  ground  of  the  defense  is  in 
the  standing  of  the  plaintiff  in  his  relation 
to  the  trust    of  which  the  defendants  are 
trustees.  And  this  is  based  upon  the  fact 
that  his  was  an  attitude  of  ho6tilit}r  to   the 
Standard  Oil  Company,  and,  after  its  crea- 
tion, to  the  Standard  Oil  Trust,  arising  out 
of  rivalry  in  business.    This  may  be  a  reason 
for  making  his  recognition  as  a  beneficiary 
undesirable.    But  while  there  may  be  an  in- 
herent power  or  discretion  in  the  trustees  of 
a  corporation  or  oompany,  when  its  due  pro- 
tection reouires  or  justifies  it,  to  decline  to 
perfect  title  to  stock  bv  transfer  on  the  books, 
it  cannot  be  supposed,  unless  tiie  power  is 
duly  reserved  to  or  conferred  upon  them,  that 
they  are  for  that  purpose  permitted  to  dis- 
criminate   between    bona    fide    purchasers, 
who  are  owners  and  holders  of  its  stock  by 
assignment  duly  and  in  due  form  made,  to 
support  application  for  such  transfer.     And 
in  view  of  the  facts  found  by  the  trial  court, 
and  the  preponderance  of-  evidence,  us  we 
view  it,  there  seems  to  be  no  sufilcient  reason 
founded  upon  the  plaintiff's  relations  to  the 
defendants  or  to  the  trust  or  otherwise  tp 
fairly  justify  a  denial  to  him  of  the  rights 
of  any  holder  in  good  faith  of  the  stock  of 
the  trust.    The  suggestion  that  the  plaintiff 
should  not  have  equitable  relief  because  he 
has  an  adequate  remedy  at  law  for  dainag:ea 
requires  no  consideration  as  that  question 
does  not  appear  to  have  been  specifically 
raised  upon  the  trial  or  for  determination  of 
the  trial  court.    And  in  view  of  the  fact  that 
the  shares  of  the  trust  were  unqualifiedly 
transferable,  there  seems,  for  the  purposes  of 
the  relief,  to  be  no  practical  or  substantial 
reason  to  distinguish  between  them  and  those 
of  a  corporation.    There  are  no  exceptions 
reouiring  special  consideration. 

These  views  lead  to  the  conclusion  that  the 
ffrd&r  qf  the  general  term  ehatUd  be  revereed, 
and  the  judgment  entered  on  the  decision  of 
the  special  term  aflSnned. 

Alt  concur. 
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UTAH  SUPREME  COURT. 


Wflllam  8.  McCORNIOK  et  al.,  Beapts., 

V. 

Arthur  PRATT,  Auditor  of  Public  Acoounts, 

Be^t. 


George  W.  THATCHER  ei  al.,  iDterveoors, 

Appti, 


(. 


Utah. 


.) 


1.  Trustees  of  the  Utah  Aifiienltvral 
CktUef^  who  have  geaenX  control  and  auper- 
▼ision  of  the  oolleg^  and  Its  property  with  power 
to  enact  by-laws  and  ralee  for  the  regulation  of 
an  Its  conoerna  and  to  appoint  its  instruoton, 
other  offlcere,  and  aasistanta,  are  *' officers**  of 
the  territory,  within  the  appointive  power  of  the 
governor  and  legifllative  oounolL 

t.  The  inwaUdity  of  a  statute*  so  fkr  as 
it  designates  the  persons  who  shall  be 
trustees  of  a  eoUege*  does  not  make  the 
Act  invalid  to  fto  aa  It  establiahes  a  board  of 
tnisteee. 

8.  The  membersof  the  board  of  eon- 
struetion  of  the  Utah  Ai^enltural 
College  appointed  to  supervise  the 
erection  of  ooUom  buildings  and  make 
all  contracts  and  purchases  therefor,  and  who  are 
required  by  statute  to  give  bond  and  take  an 
official  oath,  as  they  are  charged  by  statute  with 
an  important  pablto  trust  affecting  the  people  of 
the  whole  territory  and  their  compensation  is 
fixed  by  statute  while  their  duties  are  prescribed 
by  law  and  are  of  a  continuing  nature,  are  ^  offi- 


cers** who  must  under  the  original  act  ofllhe 
territory  be  appointed  by  the  governor  with  the 
advice  and  consent  of  the  legislative  council. 

4.  An  appropriation  by  statute  does 
not  fkil  because  o(  the  invalidity  of  a  portion  of 
the  Act  which  names  ttie  officers  who  are  to  as- 
pend  the  money. 

(September  1, 1090.) 

APPEAL  by  interveDOTs  from  a  Jodgnent 
of  the  Distiict  Court  for  Weber  County, 
denying  their  claim  to  a  fund  which  had  been 
appropriated  for  the  erection  of  buildings  in 
connection  with  the  Agricultural  College,  the 
right  to  control  which  was  ad jadged  to  be  in 
the  plaintifls,  the  trustees  of  the  College.  Be- 
wraed. 

The  facts  are  stated  in  the  opinion. 

Mi$irs.  H.  W.  Sndth  and  W.  L.  Ha- 
ffinnls*  for  appellants: 

The  only  statute  in  force  at  the  time  this  ac- 
tion was  commenced  creating  the  office  of 
trustees  for  the  Agricultural  College  was  sec- 
tion 1854  of  the  Kevised  Statutes  of  Utah, 
which  is  as  follows:  "The  governor  and  sec- 
retary of  the  territory  and  the  assessors  of  Uie 
counties  of  Cache,  Davis,  Utah,  Salt  Lake  and 
San  Pete,  and  their  successors  in  office  shall  be 
ex  opdo  trustees  for  the  Agricultural  College. " 

It  this  section  is  valid  in  the  form  in  which 
it  is  enacted,  then  the  plaintiffs  by  their  own 
showmghave  no  standing  whatever  in  court 
inasmuch  as  they  do  not  hold  the  offices  named . 


NOTi.~IFfto  art  puhUe  ojicers. 
In  the  majority  of  cases  that  may  occur  there  will 
be  found  little  difficulty  in  determining  the  person 
Interested  to  be  an  officer  under  either  the  ffovem- 
mentof  the  United  States,  or  a  state  ffovemmentp 
Bat  In  many  Instances  there  wHl  arise  a  greater 
difficulty  on  account  of  the  distinction  which  is 
made  between  an  officer  and  an  agenf ,  employ^, 
or  contractor. 

IMfittfont. 

A  pabllo  office  is  an  employment  on  behalf  of  the 
government  in  any  station  or  public  trust,  not 
menAj  transient,  occasional,  or  InddentaL  Be 
Oaths  to  be  Taken  by  Attorneys  and  Counsellors, 
«  Johns.  408,  cited  in  He  Hathaway,  71 N.  T.  888. 

An  office  is  a  public  station,  or  employment,  con- 
ftered  by  the  appointment  of  government.  The 
term  embraces  the  ideas  of  tenure,  duration,  emol- 
nmeotsand  duties.  United  States  v.  Hartwell,  79 
U.  8. 6  Wall.  88ft,  18  L.  ed.  880. 

Duration  and  salaries  are  not  of  the  eswnce  of 
public  office.  The  duty  of  acting  for  and  in  be- 
half of  the  state  constitntes  an  office.  People  v. 
BtedBoe,88N.a4ST. 

Every  office,  created  either  by  the  Constitution 
or  by  the  laws  authorized  by  that  Instrument,  is  a 
public  trust  created  for  the  public  benefit.  Bobb 
V.  Garter,  8  Cent»  Bep.  79X,  85  Md.  88L 

Hie  oath  and  salary,  or  fees,  usually  annexed  to 
sn  office  are  mere  incidents  and  constitute  no  part 
of  the  office.  Tb%  office  need  not  have  continuance. 
It  makes  no  difference  whether  there  be  but  one 
act,  or  a  series  of  acts  to  be  done— whether  the 
office  expires  as  soon  as  the  one  act  is  done,  or  is  to 
be  held  for  years  or  during  good  behavior*  State 
V.  Ptanley.  88  N.  G.  W.  8  Am.  Bep.  4B8w 

The  true  test  of  a  pubUc  office  is  that  It  is  a  par- 
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eel  of  the  administration  of  government,  dvfl  or 
military,  or  is  Itself  created  by  the  lawmaking 
power.   Cottlngham  V.  McKay,  86  N.G.84L 

A  public  office  is  an  agency  of  the  state,  and  the 
person  whose  duty  it  Is  to  perform  this  agency  is  a 
public  officer.   State  v.  Stanley,  mAvra. 

"Eyerj  man  Is  a  public  officer  who  hath  any  duty 
concerning  the  public;  and  he  is  not  the  less  a  public 
officer  where  his  authority  is  confined  to  narrow 
limits;  because  it  is  the  duty  of  his  office,  and  the 
nature  of  that  duty,  which  makes  him  a  public  of- 
ficer, and  not  the  extent  of  his  authority.  Bacon, 
Abr.  Offices  1^  Officen;  Vaughn  v.  Bngllsh,  8  OeiI. 
88:  Bradford  v.  Justices  of  Inferior  Ct.  88  Oa.  888. 

Bvery  one  who  is  appointed  to  discharge  a  pubUo 
duty,  and  receives  compensation.  In  whatever 
shape,  from  the  crown  or  otherwise,  is  a  public  of- 
ficer.  Best,  GA.  J*.,  In  Henly  v.  Lyme,  6  Blng.  ttL 

One  who  derives  his  public  and  official  character 
from  the  general  law  and  the  election  of  the  people 
of  a  given  district,  under  the  law  may  be  a  public 
officer  as  much  as  If  he  were  the  agent  of  the  state 
Immediately,  or  of  a  county,  town,  society  or  school 
district.  Adams  v.  Whittlesey,  8  Conn.  884;  Perry 
V.  Hyde,  10  Conn.  888;  Sterling  v.  Peet,  U  Conn.  248; 
Johnson  v.  Smith,  81  Conn.  887;  Ogden  v.  Baymond, 
88  Gonn.  870,  88  Am*  Uea  480;  Olney  v.  Wlokes,  18 
Johns.  184. 

An  Individual  who  has  been  appointed  or  elected 
In  a  manner  prescribed  by  law  has  a  designation  or 
title  given  him  by  law,  and  exercises  functions 
concerning  the  publlo,  assigned  to  htm  by  law, 
must  be  regarded  as  a  public  officer.  Bradford  v 
Justices  of  Inferior  Ct.  88  Ga.  888. 

The  powers  of  an  officers  are  defined  and  con- 
ferred by  law.  Georgia  Penitentiary  Co.  No.  8  v. 
Gordon,  86  Ga.  160. 

The  term  **  officer  ^  is  sufficiently  comprehensive 
to  Include  all  persons  in  any  publlo  station  or  em- 


See  also  18  L.  R.  A.  313;  19  L.  K.    A.  779;  21  L.  R.  A.  474;  28  L.  R.  A.  384. 
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TheaecttoD  isTalld  legfslatioa.  It  merely 
confers  upon  officers  already  named  certain 
specific  duties  in  addition  to  thoee  appertaining 
to  their  offices.  Before  the  statute  was  enacted 
this  had  been  ver^  frequently  done,  and  in  no 
ease  has  such  legislation  been  held  to  be  in- 
Talid, 

Melons  r.  8taie.  51  Gal.  549;  Green  r.  State, 
Id.  577;  Low  r.  Baehr,  47  CaL  864;  United 
JStatee  v.  Bipley,  83  U.  S.  7  Pet.  18.  8  L.  ed. 
598. 

If  section  1854  is  invalid  in  so  far  as  it  at- 
tempts to  designate  what  persons  shall  fill  the 
offices,  likewise  the  appropriation  bill  must  be 
held  to  be  invalid  only  in  so  far  as  it  under- 
takes to  indicate  the  persons  who  shall  hold 
these  offices.  And  therefore,  if  under  section 
1854  it  became  the  duty  of  the  governor  to 
nominate  and  appoint  seven  trustees  for  the 
Agricultural  College,  he  likewise  and  under 
exactly  the  same  rule  of  construction,  has  the 
daty  to  nominate  and  appoint  three  members 
of  the  board  of  construction  who  should  spend 
this  appropriation. 

The  court  below  was  wron^  in  holding  that 
cither  of  these  sections  created  an  office. 

An  office  is  something  intangible,  distinct, 
and  complete  within  itself;  its  existence  is  in- 
dependent of  and  in  no  way  connected  with  its 
incumbent,  who  is  merely  the  agent  or  ma- 
chine that  executes  and  carries  into  effect  the 
object  and  purpose  of  the  office.  The  holder 
of  the  office  may  die,  be  removed,  or  his  term 
expire,  but  the  office  continues,  and  this  view 
is  m  direct  accord  with  the  meaning  of  the 
clause  in  the  organic  Act,  wherein  it  savs: 
"The  governor  shall  nominate  and  by  and  with 


the  advice  and  consent  of  the  legislative  coun- 
cil appoint  all  officers  not  herein  otherwise  pxo- 
vided  for;  at)d  in  the  first  instance  the  governor 
alone  may  appoint  all  said  officers,  who  shall 
hold  their  offices  until  the  end  of  the  first  ses- 
sion of  the  legislative  assembly."  A  transient 
employment  to  do  a  particular  thing,  which 
ceases  at  its  completion,  could  not  be  an  office 
within  the  obvious  meaning  of  this  pro- 
vision. 

See  People  r.  mehols,  52  N.  Y.  484,  11  Am. 
Rep.  734. 

Should  interveners  fail  to  execute  the  duties 
imposed  upon  them  they  could  not  claim,  nor 
would  they  be  entitled  to  receive,  the  $800 
designated  as  compensation.  And  this  draws 
another  distinction  between  the  employment  of 
this  board  and  an  office,  for  the  failure  of  an 
officer  to  perform  his  duties  is  no  bar  to  his 
drawing  his  salary. 

Burke  T.  JSdgar,  67  CaL  183;  Doreejf  v. 
8n^,  38  Cal.  31. 

In  Bunn  v.  People,  45  m.  897,  the  facts  were 
almost  identical  with  those  in  this  case,  and 
the  court  held  no  office  was  created. 

See  also  PeopU  v.  I^ichols,  53  N.  Y.  478,  11 
Am.  Rep.  734;  Be  Oaths  to  be  Taken  by  Attor- 
neys d  OounaeUors,  20  Johns.  403;  8hd>oygan 
County  V.  Parker,  70  U.  S.  8  Wall.  98,  18  L. 
ed.  33;  Vaeeari  v.  Maxwell,  8  Blatchf.  368; 
State  V.  Kennon,  7  Ohio  St  560;  PeopU  v. 
MiddUton,  38  Cal.  603;  United  States  v.  Hart- 
weU,  73  U.  S.  6  Wall.  385,  18  L.  ed.  H30: 
United  States  v.  Hatch,  1  Pinney,  183;  WaUcer 
V.  Cincinnati,  31  Ohio  St.  14,  8  Am.  Rep.  24; 
Hanlon  v.  Westchester  Ccmnty  Suprs.  57  Barb. 
896. 


k. 


ployment  conferred  by  government.  Vaughn  v. 
Boff  li8h«  8  ObL  89. 

Offloers  of  the  United  States  are  those  nominated 
by  the  President  and  oontlrmed  by  the  Senate,  or 
those  who  are  appointed,  under  a  law  of  Congress, 
by  the  President  alone,  a  court  of  law,  or  a  head 
of  a  department.  United  States  v.  Germaine,  89 
U.8.606.25L.ed.482. 

The  heads  of  the  departments,  for  the  purposes 
of  appointments,  are  the  members  of  the  oablnet. 
United  States  v. Mouat,  124  U.S.  80B,81L.ed.4Q8; 
United  States  v.  Germalne,  supra. 

The  duty  of  appointing  to  an  offloe  constitutes  of 
itself  a  public  officer.  State  v.  Stanley,  06  N.  G.  69, 
8  Am.  Bep.  488;  Hoke  v.  Henderson,  15  N.  0. 1, 26 
Am.  Dec  677. 

W^at  dUtinguUhes  an  ojfleefrom  a  mere  empt/oy- 
ment  or  eontracL 

A  government  offloe  is  different  from  a  govern- 
ment contract.  The  latter,  from  its  nature,  is 
neoesBarlly  limited  In  its  duration,  and  specific  in 
Its  objects.  United  States  v.  Maurice,  2  Brock.  103; 
Jackson  v.  Healy.  20  Johns.  495;  Sanford  v.  Boyd,  2 
Cranch,  a  C.  79:  £x  parte  Smith,  Id.  648. 

It  is  generally  true  that  a  duty  or  employment 
arising  out  of  a  contract,  and  dependent  for  its 
duration  and  extent  upon  the  terms  of  such  con- 
tract, is  never  considered  an  office.  Shelby  v.  Al- 
oom,  86  Miss.  278, 72  Am.  Dec.  169. 

Although  an  office  is  '^an  employment*'  it  does 
not  follow  that  every  employment  is  an  office.  A 
man  may  certainly  be  employed  under  a  contract, 
express  or  impJied,to  do  an  act  or  perform  a  service 
without  becoming  an  officer.  But  if  a  duty  be  a  con- 
tinuing one,  which  is  defined  by  rules  prescribed  by 
the  government,  and  not  by  contract,  which  an  in- 
dividual is  appointed  by  government  to  perform, 
17  L.  R.  A. 


who  enters  on  the  duties  appertaining  to  his  sta- 
tion, without  any  contract  defining  them,  if  those 
duties  continue,  though  the  person  be  changed ; 
it  seems  very  difficult  to  distinguish  such  a  charge 
or  employment  from  an  office,  or  the  person  who 
performs  the  duties  from  an  officer.  United  States 
V.  Maurice,  2  Brock.  96. 

Where  an  office  is  created  the  law  usually  fixes 
the  compensation,  prescribes  its  duties,  and  re- 
quires that  the  appointee  shall  give  a  bond  with 
sureties  for  the  faithful  performance  of  the  serv- 
ice required.  To  do  all  this,  it  the  employment 
were  an  office,  by  a  contract  with  the  officer  and 
without  his  bond  would,  to  say  the  least,  be  a  sin- 
gular anomaly.  Hail  v.  Wisconsin,  103  U.  &  &,  £6 
L.ed.902. 

A  civil  office  is  a  grant  and  possession  of  the  sov- 
ereign  power,  and  the  exercise  of  such  power  within 
the  limits  prescribed  by  the  law  which  creates  the 
office  constitutes  the  discharge  of  the  duties  of  the 
office ;  and  It  is  distinguished  in  this  respect  from 
a  mere  employment  as  a  contractor  or  agent  under 
some  public  office.   State  v.  Yall6. 41  Mo.  29. 

In  Worth  v.  Barrett,  63  N.  C.  199,  Beade,  J.,  held 
the  distinction  between  officers  and  placemen  to 
be,  that  the  former  are  required  to  take  an  oatli  to 
support  the  Oonstitution  of  the  United  States, 
while  the  latter  are  simply  required  to  take  an  oath 
to  perform  the  particular  duty  required  of  tbem- 
See  also  Collins  v.  New  York,  8  Hun,  68a 

Are  attomevB  public  offlcert/f 

In  Whitens  Case,  6  Mod.  18,  Holt,  Cn.  J^  said  t 
*^The  office  of  an  attorney  concerns  tho  public  for 
it  is  for  the  administration  of  Justice.*' 

And  Lord  Hardwioke,  in  Walmesley  v.  Bootli« 
Barn.  Cb.  478,  declared  attorneys  to  be  **  publlo  o£« 
fleers  and  ministers  of  Justice." 
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Meitsrs.  BaDsford  Smith  and  W.  H. 
Bmitli,  for  respondeDts : 

The  clause  of  the  Appropriation  Act  of  the 
80tb  Legislative  Aaaembly,  in  so  far  as  it  at- 
tempts to  appoint  a  board  of  construction,  is 
in  direct  conflict  with  the  provisions  of  the  or- 
ganic Act 

If  the  members  of  the  board  of  construction 
are  officers,  they  are  neither  township,  district 
nor  county  officers.  Their  appointment  should 
therefore  have  been  "by  the  governor,  by  and 
with  the  advice  and  consent  of  the  legislative 

COUDCil." 

Peopie  V.  Clapion,  4  Utah,  421,  and  affirmed 
in  Clafttan  v,  Utah  Territory,  182  U.  B.  682, 
88  L.  ed.  455. 

Such  powers  as  are  specially  conferred  by 
the  Constitution  upon  the  governor  or  upon 
any  other  specified  officer,  the  Legislature  can- 
not require  or  authorize  to  be  performed  by 
any  other  officer  or  authority;  and  from  those 
duties  which  the  Constitution  requires  of  him, 
he  cannot  be  excused  by  law. 

Cooley,  Const.  Lim.  p.  186.  See  Taylor  ▼. 
SUtensan  (Idaho)  Feb.  15,  1886.  See  also 
BarUh  v.  Cutter,  6  Utah,  409. 

Tbe  members  of  the  board  of  construction 
are  officers. 

2  Bl.  Com.  86;  8  Kent,  Com.  454;  4  Jacobs' 
Law  Diet.  438. 

A  public  office  Is  an  agency  for  the  state, 
and  the  person  whose  duty  it  is  to  perform  this 
agency  is  a  public  officer.  The  essence  of  it 
is  the  duty  of  performing  an  agency,  that  is, 
of  doing  some  acts  or  series  of  acts,  for  the 
state. 


StaU  T.  Stanley,  66  N.  C.  59,  8  Am.  Rep. 
488. 

The  board  of  constiuction  is  clearlv  an 
agency  for  the  state,  within  the  perview  of  this 
case. 

Boteland  v.  Ifeto  York,  88  N.  Y.  876;  Brad- 
ford V.  Justices  of  Inferior  (X  88  Ga.  883;  Peo- 
ple V.  Langdon,  40  Mich.  678;  Mecbem,  Pub. 
Oflf. 

The  weight  of  authority,  both  in  the  state 
and  FederS  courts,  is  to  regard  as  officers  all 
boards  and  conc^nissions  for  the  carrying  out 
of  public  works  and  improvements. 

tiniUd  States  v.  EdrtweU,  78  U.  S.  6  Wall. 
885,  18  L.  ed.  880;  Vavghn  v.  English,  8  Cal. 
89;  United  States  v.  Maurice,  2  Brock.  108; 
Jackson  V.  Healy,  20  Johns.  495:  San  ford  v. 
Boyd,  2Cranch,  C.  C.  78;  Ex  parte  Smith,  Id. 
698;  Slielby  y.  Alcorn,  86  Miss.  278, 72  Am.  Dea 
169;  State  v.  Kenfion,  7  Ohio  St.  546;  StaU  v. 
Wilson,  29  Ohio  St.  847;  P«^  v.  Nostrand^ 
46  N.  Y.  881;  People  v.  ComptroU&r  of  State, 
20  Wend.  595;  People  v.  ffayes,  7  How.  Pr. 
248;  Be  Corliss,  11  R.  L  688,  28  Am.  Rep.  588; 
Eliason  y.  Coleman,  86  N.  C.  285;  Taylor  v. 
Stevenson  (Idaho)  Feb.  16, 1886.  See  also  Stats 
V.  Pedis,  8  L.  R.  A.  228,  124  Ind.  515. 

Duration  is  not  an  essential  element  In  an 
office. 

State  V.  Stanley,  66  N.  0. 59, 8  Am.  Rep.  488; 
People  V.  Langdon,  40  Mich.  682:  (hm,  v. 
EfMns,  74  Pa.  124;  Piatt  y.  Beaeh,  2  Ben. 
808. 

The  crucial  test  of  the  question,  "  Are  the 
members  of  this  board  of  construction  offi- 
cersf '  is  to  be  found  in  the  legislative  intent 


And  tbe  f  ollowlnjr  cases  are  in  support  of  this 
nillDS':  Waters  v.Whittemore.  22  Barb.  S03:  Wal- 
Ub  V.  lioubat,  2  Denio,  007;  Merritt  v.  Lambert,  10 
Pai«e,  862.  4L.  ed.  1007;  Re  AppUcation  of  Cooper, 
25  K.  T.  67, 02L  S««  also  oplnloD  of  Sava9e«  Ch.  J.* 
in  Seymour  v.  BUJaon,  2  Oow.  !& 

The  station  of  a  soUoitor  is  an  offloe  within  the 
meaning'  of  the  Constitution.  Be  Wood,  Hopk. 
Cli.6,2L.ed.388. 

But  In  Be  Oaths  to  be  Taken  by  Attorneys  and 
Oonnsellors,  20  Johns.  482,  the  contrary  was  held; 
Piatt,  J^  saying :  **  In  my  judgment  an  attorney 
or  oonnaelor  does  not  hold  an  office,  but  ezerdses 
a  privilege  or  franchise." 

And  in  lieigh^s  Case,  1  Manf .  468.  and  in  Be  Dor- 
Ky,  7  Port.  (Ala.)  208,  It  was  held  that  an  attorney 
was  not  an  officer  of  the  commonwealth  and  as 
fiicb  required  to  take  the  anti-dueUlDg  oath. 

In  Ex  parte  Law,  86  Ga.  288,  it  was  denied  that 
practitioners  of  the  law  were  public  officers  in  rela- 
tion to  the  Act  of  ConcrresB  requiring  an  oath  of 
amnesty  to  be  taken,  on  the  full  pardon  by  the 
President  to  enable  the  party  to  exerdBe  tbe  duties 
of  a  public  officer.  The  station  of  an  attorney  is 
not  an  ofBcse  of  public  trust  within  the  meaning  of 
the  Constitution.  Cohen  v.  Wright,  22  Cal.  206 ;  Ex 
parte  Yale,  24  Gal.  241, 86  Am.  Dec.  62L 

Attomeya  are  not  officers  within  the  statute  pro- 
Tidin^r  that  every  offloe  shall  become  vacant  by  the 
Incumbent  ceasing  to  be  an  inhabitant  of  the  state. 
Biehardson  ▼.  Brooklyn,  a  a?  N.  &.  Co.  22  How.  Fr- 
an. 

Tbe  provialons  of  the  N.  Y.  Stat.  (1  Rev.  Stat., 
Sth  ed.  8S1),  which  claasifles  attorneys  with  Judicial 
ofloeiB*  does  not  sustain  the  point  that  they  are 
oScera  of  tbe  state  and  entitled  to  have  their  right 
to  their  offioes  tried  by  a  legal  action  In  the  ordi> 
aary  way.  The  Constitution  of  1846,  while  spedfy- 
tog  the  requisite  quaUAcations  for  admiasion  to  the 
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bar,  denied  the  judges  the  power  of  appointment 
to  public  office.    Be  Burchard,  27  Hun,  420. 

An  attomey-at-law  is  not  indeed,  in  the  strictest 
sense,  a  pubUc  officer.  But  be  comes  very  near  it» 
Gray.  C7L  J^  in  As  Boblnson,  181  Mass.  876,  41  Am. 
Rep.  280. 

He  Is  In  a  certain  sense  a  public  officer.  Ricbc 
ardson  v.  Brooklyn  C.  ft  K.  R.  Co.  supra. 

He  is  an  officer  of  the  court.  Hamilton  v.  Wright, 
87  K.  Y.  602:  Hall  v.  Sawyer.  47  Barb.  116;  Re 
Burchard,  27  Hun,  428;  Ex  parte  Garh&nd,  71  U.  8, 
4  Wall.  838,  18  L.  ed.  866;  Be  Austin.  6  Bawle,  101, 
28  Am.  Deo.  667. 

Attendants  of  courts. 

In  Kew  York  attendants  of  courts  who  are 
charged  with  the  duties  of  executing  the  com- 
mands of  the  court,  securing  due  order,  attending 
to  juries,  etc.,  are  officers.  Rowland  v.  New  York, 
83  N.  Y.  872,  died  in  Macdonald  v.  New  York,  82 
Hun,  80,  reversing  HoUey  v.  New  York,  60  N.  Y, 
166. 

Clerffymen, 

A  dergsrman  in  the  administration  of  marriage 
is  a  public  civil  officer,  and  in  relation  to  this  sub- 
ject Is  not  at  all  distinguished  from  a  judge  of  the 
superior  or  circuit  court,  or  a  justice  of  the  peace 
in  the  performance  of  the  same  duty.  Ooshen  v. 
Stonlngton,  4  Conn.  200, 10  Aul  Deo.  121. 

And  his  acts  In  the  celebration  of  marriage  may 
ba  admitted  as  prima  fade  proof  of  his  official 
chamotdr.    Ibid, 

But  a  clergyman  cannot  be  restored  to  his  posi- 
tion by  Fy*«^nfianin«-  Uniou  ChuTOb  of  Africans  v» 
Sanders,  1  Houst.  (DeL)  100, 68  Am.  Dec  187. 

Marshals,  sheriffs^  and  their  deputies, 
A  marshal  of  the  United  States  is  an  officer  to 
whom  it  is  an  offense,  under  Bov.  8tat„  1 6488,  to 
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Bkpt., 


This  Intent  is  manifested  In  the  words  of  the 
Act  attemptinf;;  to  create  the  board. 

Each  member  of  such  board  shall  qnalifj 
by  taking  the  official  oath. 

See  Mechem,  Pub.  Off.;  People y.  Lavgdan, 
tupra.;  Bweeney  v.  New  York,  5  Daly,  274, 
affirmed,  58  N.  Y.  625;  CoUins  v.  New  York, 
8  Hun,  680. 

The  appropriation  is  valid,  although  the 
appointing  clause  is  void. 

Clayton  v.  Utah  Territory,  183  0.  S.  688,88 
L.  ed.  458.    Also  People  r.  Perry,  79  Cal.  106. 

Anderson*  /.,  delivered  the  opinion  of  the 
court: 

The  plaintiffs,  as  trustees  of  the  Agricul- 
tural College  of  Utah,  made  an  application  for 
an  alternative  writ  of  mandate  against  the  de- 
fendant, as  auditor  of  public  accounts  for  the 
territory,  to  draw  his  warrant  on  the  territo- 
rial treasurer  for  the  sum  of  $66,000  in  favor 
of  the  treasurer  of  the  board  of  trustees,  or 
show  cause  why  he  should  not  do  so.  The 
writ  was  issued,  and  the  application  was  after- 
wards amended  so  as  to  apply  only  to  one 
fourth  of  said  sum,  in  accordance  with  the 
provision  of  1  Corop.  Laws,  §  26,  chap.  8, 
p.  258.  which  requires  that  for  all  appropria- 
tions of  more  than  $5,000  the  auditor  shall 
issue  warrants  for  the  same  in  equal  quarter 
vearlv  installments.  The  members  of  the 
board  of  construction  named  in  the  Act  mak- 
ing the  appropriation  intervened  in  the  action, 
and  prayed  that  the  mandate  for  the  warrant 
be  awarded  to  them  as  members  of  such  board. 
The  plaintiffs   demurred   to  the  petition  of 


intervention,  and  the  defendant  demurred  to 
the  petition  of  intervention,  and  also  to  the 
plaintiffs'  petition  and  alternative  writ  Both 
of  the  demurrers  to  the  petition  in  intervention 
were  sustained,  and  the  defendant's  demurrer 
to  the  plaintiffs'  petition,  and  the  writ  was 
overruled.  The  defendant  failing  to  answer, 
and  the  intervenors  to  amend,  the  peremp- 
tory writ  was  awarded  to  plaintiffs.  From 
these  orders  and  Judgment  the  intervenors 
bring  this  appeal. 

The  application  and  affidavit  of  the  plaintiffs 
for  a  writ  of  mandate  against  the  defendant, 
Arthur  Pratt,  auditor  of  public  accounts,  set 
forth  that  they  are  the  dulv  appoint^], 
qualified,  and  acting  trustees  o}  the  agricul- 
tural college,  a  public  educational  institution, 
organized  under  the  laws  of  Utah  territory, 
having  been  duly  nominated  and  appointed  by 
the  governor  of  said  territory  as  such  trustees 
by  and  with  the  advice  and  consent  of  the 
legislative  council  of  said  territory,  prior  to 
the  demand  for  a  warrant  for  the  funds  in  con- 
trovei^;  that  as  such  trustees  they  have  dulv 
organised  and  elected  William  S.  McConiick 
president,  and  have  appointed  a  secretary  and 
treasurer,  who  have  duly  qualified  as  such  offi- 
cers; that  by  the  laws  of  Utah  the  said  trus- 
tees are  authorized  and  required  to  take  charge 
of  the  general  interests  of  said  institution,  ami 
to  have  general  control  and  supervision  of  all 
appropriations  made  by  the  territory  for  the 
support  and  maintenance  of  the  same,  and  to 
have  supervision  of  the  erection  of  the  college 
buildin^rs,  and  to  make  all  contracts  and  pur- 
chases for  said  buildings ;  that  said  college  has 


Present  a  false  claim  for  fees.  United  States  v. 
Btrobacb,  4  Woods.  602. 

A  deputy  marshal  is  an  officer  of  the  United 
States  within  the  purview  of  Bev.  Stttt.,  I  68W. 
United  States  v.  Martin,  17  Fed.  Kep.  160,  and  au- 
thorized to  serve  prooeSB.  United  States  v.  Tinkle- 
paugh,  3  Blatcfaf.  426. 

A  sheriff  ie  an  officer.  Worthy  v.  Barrett,  63  N. 
G.199. 

A  deputy  sheriff  was  at  common  law  merely  the 
a^nt,  servant,  and  bailiff  of  the  sheriff ;  but  by 
the  statutes  he  is  reooRnized  as  an  Independent 
public  officer.  Dayton  v.  Lynes,  80  Oonn.  851:  Goite 
V.  Synes,  88  Conn.  100 ;  Pond  v.  Yanderveer,  17  Ala. 
480.    See  cases  cited  in  8  U.  S.  Dijr.  442. 

A.  deputy  sheriff  is  an  officer  of  court  and  as  sai^h 
Is  liable  to  indictment  under  section  8577  of  Bev. 
Code.    White  V.  State,  44  Ala.  400. 

A  deputy  sheriff  Is  an  officer  known  to  the  law. 
Towns  V.  Harris,  18  Tex.  607. 

But  a  special  deputy,  or  one  employed  in  partic- 
ular cases,  is  not  an  officer  under  any  constitu- 
tional provision.    Kavanaugh  v.  State,  41  Ala.  809. 

Kteipen  of  puXHic  money. 

All  persons  who,  by  authority  of  law,  are  in- 
trusted with  the  receipt  of  public  moneys,  through 
whose  hands  money  due  to  the  public,  or  belong- 
ing to  it,  passes  on  Its  way  to  the  pubUo  treasury, 
must  be  considered  as  public  officers,  by  whatever 
name  they  may  be  designated  in  the  law  authoria- 
Ing  their  appointment,  and  whether  the  sureties  be 
special  or  general,  transient  or  permanent.  Com. 
V.  Bvans,  74  Pa.  124. 

One  who,  with  the  sanction  of  the  head  of  a  de- 
partment, is  appointed  to  a  position  in  which  he 
is  intrusted  with  the  keeping  of  public  money  is 
an  officer  within  the  meaning  of  the  Constitution 
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and  of  the  statutes  in  regard  to  officers  charged 
with  the  safe  keeping  of  the  public  money.  United 
States  V.  Bloomgart,  8  Ben.  860. 

A  deputy  state  treasurer  is  an  officer.  State  ▼. 
Brandt,  41  Iowa,  608. 

A  county  treasurer  is  an  officer.  Bradford  v. 
Justices  of  Inferior  Ct.  88  Ga.  888;  Blddle  v.  Bed- 
ford County,  7  Serg.  &  B.  886. 

And  his  salary  cannot  be  increased  or  dlmlniahed 
by  reason  of  a  change  in  the  assrased  valuation  of 
the  county  where  it  is  provided  in  the  Constitution 
that  no  law  shall  Increase  the  salary  of  any  public 
officer  after  his  election.  Converse  Co.  Comra.  v. 
Barns  (Wyo.)  July  1, 1882. 

An  additional  paymaster  of  the  army  is  an  officer 
charged  with  the  safe  keeping  of  the  public  moneys, 
within  the  Act  of  August  0, 1840,  8 10,  and  amena- 
ble to  the  penalties  for  embezzlement  therein 
prescribed.  United  States  ▼•  Cook,  78  U.  8. 0  WalL 
244,  IB  L.  ed.  886. 

Officers  of  public  inetituUonB. 

Trustees  of  the  university  are  offlcen.  People 
V.  Bledsoe,  08  N.  C.  457. 

A  professor  in  a  state  university,  appointed  for  a 
stated  term  with  a  fixed  salary*  is  not  a  public 
officer  in  such  a  sense  as  prevents  his  employment 
from  creating  a  contract  relation  between  himself 
and  the  regents.  Butler  v.  Regents  of  the  Univer- 
sity.  88  Wis.  124. 

Directors  of  the  institution  for  the  deaf  and 
dumb  are  officers  under  the  Constitution.  People 
V.  McKee,  88  N.  C  429;  People  v.  Bledsoe,  06  N.  CL 
4m. 

The  superintendent  of  a  county  penitentiary  la  a 
public  officer.   Porter  v.  PiUsbury,  11  How.  Pr.  240. 

The  directors  of  the  penitentiary  are  oflBoera. 
People  V.  Bledsoe,  supra. 
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been  duly  organized,  and  has  buildings  and 
ffTOUDda  at  Logan,  in  Cache  county;  that  the 
Legislature  of  the   territory,  by  an  Act  ap- 

5 roved  March  10,  1693,  entitled  "An  Act 
lalnng  Appropriations  for  General  Purposes," 
made  an  appropriation  for  the  agricultural 
college,  as  follows:  "  Sec.  5.  For  the  Agri- 
cultural College  of  Utah,  buildings,  the  sum 
of  $65,000.00;  which  sum  shall  be  expended  by 
and  under  the  direction  of  a  board  of  con- 
struction, to  consist  of  Gkorge  W.  Thatcher, 
Isaac  D.  Haines,  and  William  Goodwin,  who 
shall  each  receive  for  their  services  the  sum  of 
$300,  to  be  liaid  upon  the  completion  of  said 
buildings.  Said  board  of  construction  shall 
each  give  a  bond  in  the  sum  of  $35,000,  to  be 
approved  by  the  territorial  auditor,  and  qualify 
by  taking  the  official  oath  before  entering  upon 
their  duties.  Such  board  shall  elect  a  chair- 
man, and  warrants  for  the  money  appropriated 
for  said  buildings  shall  be  drawn  by  the  audi- 
tor of  public  accounts  upon  the  order  of  such 
chairman."  It  is  further  set  out  that  none  of 
the  members  of  said  board  of  construction 
have  been  nominated  or  appointed  by  the  gov- 
ernor of  the  territory,  ana  that  there  were  un- 
appropriated funds  in  the  hands  of  the  terri- 
torial treasurer  sufficient  to  pay  the  amount  of 
said  appropriation  on  the  9th  day  of  May, 
1893;  and  that  on  that  day  the  plaintifrs,  as 
trustees  of  said  college,  duly  demanded  of  the 
territorial  auditor  that  he  issue  a  warrant  upon 
the  territorial  treasurer  for  the  amount  of  the 
appropriation,  payable  to  the  treasurer  of  said 
board  of  trustees,  which  the  auditor  refused  to 
do.    This  application  and  affidavit  were  after- 


wards amended,  setting  oat  that  the  plaintiffs, 
on  the  same  day  on  which  the  first  demand  was 
made,  duly  demanded  of  the  auditor  that  he 
issue  to  the  treasurer  of  said  trustees  a  warrant 
upon  the  territorial  treasurer  for  one  fourth  of 
the  amount  of  the  appropriation.  The  petition 
of  intervention  set  out  that  the  interven- 
ers were  the  persons  named  in  the  appropria- 
tion Act  as  constituting  the  board  of  construc- 
tion, and  are  entitled  to  the  warrants  for  the 
appropriation  of  $65,000  sought  to  be  obtained 
in  this  proceeding  by  the  plaintiffs;  that  prior 
to  May  1,  1893;  they  duly  qualified  as  mem- 
bers of  such  board  of  construction  by  each 
giving  a  bond  in  the  sum  of  $35,000,  duly  ap- 
prove by  the  territorial  auditor,  and  by  tak- 
ing the  official  oath  required  by  law  before 
entering  upon  their  duties,  and  that  the  board 
was  fully  organized  before  the  1st  day  of  May, 
1893,  that  on  the  8th  day  of  May,  1893,  the 
chairman  of  the  board  demanded  of  the  terri- 
torial auditor  that  he  draw  the  warrants  for 
the  said  $65,000  in  favor  of  such  board,  which 
he  refused  to  do,  and  asked  Judgment  that  he 
be  required  to  issue  said  warrants  to  said  board 
of  construction. 

The  agricultural  college  was  organized  un- 
der an  Act  of  the  territorial  Legislature  ap- 
proved March  8, 1888  (1  Comp.  Laws  1888, 
S.  668).  The  Act  placed  the  business  and 
nandal  affairs  of  the  college  in  the  hands  of 
a  board  of  seven  trustees,  and  gave  this  board 
general  control  and  supervision  of  the  college, 
tne  farm  connected  with  it,  any  lands  which 
might  be  granted  or  donated  to  it  by  the  terri- 
tory or  by  Congress,  all  appropriations  made 


The  medical  superintendent  of  a  hospital  for  the 
Inaane  Is  an  offloer.   State  v.  Wilson,  SB  Ohio  St.  847. 

Trustees  of  a  state  library  are  public  officers  and 
their  datiee  belong  to  the  executive  department  of 
the  government.   People  v.  8andeFK>n,  80  OsLlflO. 

Qgle€r9  of  iehocH  districts. 

The  trustee  of  a  school  district  deriving  his  offi- 
cial character  fTom  the  general  law  and  the  election 
of  the  people  of  a  district  is  a  public  officer.  Ogden 
V.  Baymond,  82  Cktnn.  879, 68  Am.  Dec.  488;  McCoy 
V.  Curtice,  9  Wend.  17, 84  Aul  Dec.  118. 

A  school  treasurer  is  an  officer  within  the  descrip- 
tioa  **townshfp  or  municipal  officer.**  Com.  v. 
Horrisey,  86Pa.410. 

ConsUMes. 

A  constable  is  a  state  officer.  State  v.  Dillon*  7 
West.  Uep.  110, 90  Mo.  229;  State  v.  McKee,  60  Mo. 
606. 

So  Is  a  deputy  constable.  State  v.  Dierberger,  7 
Weet  Bep.  188. 00  Mo.  860. 

A  city  policeman  holds  his  office  ss  a  trust  from 
Che  state,  and  no  contract  relation  exists  between 
him  and  the  city.  Enrrell  v.  Bridgeport,  46  Conn. 
191.    But  see  Shanley  v.  Brooklyn,  80  Hun,  896. 

A  police  officer  may  come  within  the  rule  that  a 
person  holding  a  public  office  has  a  prima  facie 
right  to  his  salary,  although  physically  disabled 
from  performing  his  duties.  WlUcesbarre  v. 
Meyen,  4  Cent  Bep.  820, 118  Pa.  805. 

Ttix  ccXUcton, 

Assessors  and  collectors  of  taxes  are  Independent 
fMibllo  officers,  whose  duties  are  prescribed  by  law, 
and  are  not  in  any  sense  the  servants  or  agents  of 
the  towns.  Lorillard  v.  Monroe,  U  N.  Y.  898, 68 
Am.  Dec.  180. 

One  intrusted  with  the  duty  of  coUecting  the 
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revenues  of  a  city  is  a  public  officer  wlthm  the 
meaning  of  (T.  S.  Bankrupt  Law  of  184L  Morse  v. 
Lowell,  7  Met  US;  Patterson  v.  Hubbs,  66  N.  a  119. 
See  also  State  v.  Walton,  68  Me.  106. 

And  see  People  v.  Bedell,  8  Hill,  196,  where  It  is 
said  that  a  tax  collector  of  a  village  corporation  is 
none  the  less  a  public  officer  because  his  powers 
are  confined  within  narrow  territorial  limits. 

A  collector  of  delinquent  taxes  under  Act  of 
Marsh  84,  1870,  is  a  public  officer.  Houseman  r. 
Com.  100  Pa.  888. 

Members  o/  Coni^reM  and  of  the  staU  LegMatwe. 

Members  of  the  Senate  and  of  the  House  of 
Bepresentatives  are  public  officers.  State  v.  Stan- 
ley, 66  N.  C.  69,  8  Am.  Bep.  488;  People  v.  Common 
Council  of  Brooklyn,  77  h.  TT.  606,  88  Am.  Bep.  669. 

The  presiding  officers  of  the  two  Houses  of  the 
Legislature  in  exercising  a  power  conferred  upon 
them  as  such  to  appoint  proxies  and  directors  in 
corporations  in  which  the  state  has  an  interest  are 
public  officers.    State  v.  Tate,  68  N.  a  647. 

Members  of  the  Legislature  are  not  officers. 
Theirs  are  places  of  trust  and  profit  but  not  offices 
of  trust  and  profit  Worthy  v.  Barrett,  68  N.  C.  190. 
Contra,  Morrill  v.  Haines,  8  N.  H.  246. 

MiseeOaneous  instances, 

A  selectman  is  a  public  officer.  State  v.  Boody, 
68N.  H.6ia 

And  the  president  of  a  city  councU.  State  v.  An- 
derson, 46  Ohio  St  106. 

A  city  superintendent  of  streets  is  an  officer  re> 
quired  to  give  an  official  bond,  and  not  a  mere 
employ^,  where  he  is  denominated  an  officer  in  the 
ordinances  referring  to  his  office  and  duties,  and 
put)lic  duties  such  as  usually  appertain  to  public 
office  are  devolved  upon  him  by  statute,  and  b»- 
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by  the  territory  for  its  support,  and  the  super- 
▼ision  of  the  erection  of  the  college  haild- 
iDgs,   and  provided    they    should    make  all 

Surchaees  and  coDtracts  for  the  buildings. 
ectioD  8  of  this  Act  (1  Comp.  Laws,  p.  604) 
provides  that  **  the  governor  and  secretary  of 
the  territory,  and  the  assessors  of  the  counties 
of  Cache,  Davis,  Utah,  Salt  Lake,  and  San 
Pete  counties,  and  their  successors  in  office; 
shall  be  ex  officio  trustees  for  the  agricultural 
college."  Counsel  for  interveners  contend 
that,  inasmuch  as  it  is  not  pretended  that  either 
of  the  plaintiffs  is  governor  or  secretary  or  as- 
sessor of  any  of  the  counties  named,  and  that 
as  the  court  can  at  least  take  Judicial  notice  of 
the  fact  that  neither  of  the  plaintiffs  is  gover- 
nor or  secretary  of  the  territory,  therefore  the 
plaintiffs  can  have  no  standing  in  court.  But 
it  ifr  alleged  in  the  affidavit  on  application  for 
the  writ  that  the  plaintiffs  were  appointed 
by  the  governor,  ana  confirmed  by  the  legisla- 
tive council,  and  are  the  qualifiea  and  acting 
trustees  of  the  college,  and  these  averments  are 
admitted  by  the  demurrer. 

The  governor  and  le^slative  coundl  seem  to 
have  assumed  that  section  8  of  the  Act  of  1888 
was  invalid,  in  so  far  as  it  provided  who  shall 
fill  the  offices  of  trustees  of  the  college,  and  to 
have  acted  on  that  assumption.  Section  7  of 
the  organic  Act  of  the  territory  provides  that 
"  all  township,  district,  and  county  officers,  not 
herein  otherwise  provided  for,  shall  be  ap- 
pointed or  elected  as  the  case  may  be,  in  such 
manner  as  shall  be  prodded  by  the  governor 
and  legislative  Assembly  of  the  territorr  of 
Utah.    The  governor  shall  nominate,  and,  by 


and  with  the  advice  and  consent  of  the  legis- 
lative council,  appoint,  all  officers  not  herein 
otherwise  provided  for."  9  United  States 
Stat  at  L.  p.  458,  chap.  51  (1  Utah  Com.  Laws, 
p.  48.)  We  think  the  position  of  trustee  pro- 
vided for  in  the  Territorial  Act  of  1888  estab- 
lishing the  college  is  an  "  office,"  within  the 
meaning  of  the  seventh  section  of  the  organic 
Act  of  the  territory,  and  must  be  filled  by 
appointment  by  the  governor,  with  the  advice 
and  consent  of  the  legislative  council,  and  it 
is  admitted  by  the  demurrer  that  the  plaintiffs 
were  appointed  in  this  manner.  The  college 
was  designed  to  be  one  of  the  permanent  in- 
stitutions of  the  territory.  It  was  to  be  under 
the  control  of  trustees,  who  were  to  '*enact 
by-laws  and  rules  for  the  regulation  of  all  i\a 
concerns,"  who,  in  addition  to  controlling  all 
its  financial  affairs  and  business  interests,  were 
to  appoint  professors,  teachers,  and  other  offi- 
cers^ and  assistants  of  the  college.  It  was  made 
their  duty  to  establish  professorships,  and  ap- 
point the  professors  and  officers,  with  their 
compensation,  with  power  to  remove  such  offi- 
cers at  their  pleasure.  They  were  to  take 
charge  of  the  agricultural  exx)eriment  sta- 
tion established  in  connection  with  the  colle^, 
and  appoint  the  necessary  officers  and  assist- 
ants to  conduct^'the  experiments,  and  made 
reports  to  Congress,  in  accordance  with  the 
Act  of  Congress  approved  March  2,  1887. 
The  territorial  Act  also  provided  they  should 
'*  immediately  enter  upon  the  duties  of  their 
office,"  and,  with  the  exception  of  the  gover- 
nor and  secretary,  qualify  by  giving  bonds, 
with  security,  for  the  performance  of  their 


long:  to  the  position  irrespective  of  who  majflU  tt. 
State  V.  May,  106  Mo.  488. 

An  assistant  to  a  board  of  aldermen  is  an  ofllcer. 
Collins  V.  New  York.  8  Hun,  SBO. 

And  a  deputy  county ' cleric.  Miller  v.  Lewis,  4 
N.  Y.  664;  Gibbs  v.  Morgan.  89  N.  J.  Bq.  ^SA, 

A  police  Juror  is  not  an  officer  within  that  clause 
of  the  Constitution  prohibiting  a  person  from  hold* 
ing  more  than  one  office  except  that  of  Justice  of 
the  peace.  Voorhies  v.  Foumet,  16  La.  Ann.  60S, 
cited  in  State  v.  Montgomery,  26  La.  Ann.  188. 

A  county  solicitor  duly  elected  is  apubiic  officer, 
within  the  meaning  of  Pa.  Coust.,  art.  8,  8 18,  and 
art  14,  SS 1,  6,  declaring  that  no  law  shall  extend 
the  term  of  any  public  officer  or  increase  or 
diminish  his  salary  or  emoluments,  after  his  elec- 
tion or  ap  pointment.  Lancaster  County  v.  Fulton, 
6  L.  R.  A.  496. 128  Pa.  48. 

Members  of  a  board  of  water  commissioners  pro- 
vided for  by  an  Act  of  the  Legislature  are  officers. 
State  V.  Vall6, 41  Mo.  20. 

A  levee  commissioner  is  an  officer.    Shelby  v. 
Alcorn,  36  Miss.  278. 72  Am.  Dec  160. 
I  So  is  a  com  missioner  appointed  for  the  sale  of  the 
swamp  lands  of  a  state.    Baugh  v.  Lamb,  40  Miss. 
49a 

And  a  state  land  agent.  Rice  v.  Harrell,  24  Ark. 
402. 

In  Pennsylvania  the  land  office  is  a  public  office 
by  statute.    Urket  v.  Coryell,  6  Watts  &  S.  60. 

Loan  commissioners  of  a  county  are  officers.  Re 
Carpenter,  7  Barb.  80. 

And  commissioners  for  the  erection  of  a  public 
building,  appointed  by  the  government  under  a 
special  Act.  People  v.  Comptroller  of  State,  20 
Wend.  606. 

The  office  of  commissioner  of  IT.  S.  Centennial 
Commission  was  an  office  of  trust  such  as  to  dis- 
qualify its  holder  for  the  office  of  elector  of  Presf- 1 
17  L.  K  A. 


dent  or  Vice  President  of  the  United  States.  JBa 
Corliss,  11 R.  L  638, 28  Am.  Rep.  588. 

A  commiarioner  of  pilots  for  Boston  Harbor  Is  an 
officer  within  the  meaning  of  Mass.  Stat^  1887,  chap. 
804,  relating  to  tenure  of  office,  and  win  oontfaue 
i«  office  until  his  succeraor  has  been  duly  appointed 
and  qualified.    Opinion  of  Justices,  164  Mass.  608. 

A  notary  public  who  receives  his  appointment 
and  commission  from  the  governor  of  the  state 
upon  the  recommendation  of  the  Jadge  of  the 
county  court  must  be  regarded  as  a  public  officer. 
Governor  v.  Gordon,  16  Ala.  72. 

Tlie  state  printer  is  an  officer  under  Ber.  Stat. 
1848,  art.  6,  chap.  4.  Ellis  v.  State,  4  Ind.  1;  Walker 
V.  Dunhaxn,  17  Ind.  483. 

But  in  North  Carolina  the  office  of  state  printer 
having  been  abolished  by  the  Act  of  1809-70  the 
public  printer  is  no  longer  an  officer.  Brown  v. 
Turner,  70  N.  C.  98. 

A  surgeon  appointed  by  the  commissioner  of 
pensions  to  examine  pensioners  and  applicants  for 
pensions,  is  not  an  officer  of  the  United  States. 
United  States  v.  Germaine,  99  U.  S.  606, 26  L.  ed.  482L 

The  place  of  passed  assistant  surgeon  in  the  navy 
is  an  office.  United  States  v.  Moore,  96  U.  S.  700,  St 
L.  ed.  688. 

A  paymaster's  clerk  appointed  by  a  navy  pay- 
master and  approved  by  the  secretary  of  tbe  navy 
is  not  an  officer  within  the  Act  of  June  80, 1876, 09 
Stat,  at  L.  66,  chap.  160)  allowing  mileage  to  officers 
of  the  navy  while  engaged  in  public  business. 
United  States  v.  Mouat,  124  U.  S.  808, 81 L.  ed.  4<». 

A  cadet  engineer,  a  graduate  of  the  naval  acad- 
emy in  1881,  was  an  officer  within  the  meaning  of 
Rev.  Stat.,  •  1229,  and  oould  not  be  discharged  at  the 
will  of  the  secretary  of  the  navy.  United  States 
V.  Perkins,  116  U.  8. 488, 89  L.  ed.  700. 

A  clerk  appointed  by  an  assistant  treasurer,  with 
the  approbation  of  the  secretary  of  tbe  treasury. 
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duties,  and  tbAt  tbey  sbould  each  receive  as 
cnmpeDsatioQ  four  dollars  per  day  and  mileage 
for  attendiog  tbe  meetinf^  of  the  board  of 
trustees.  It  will  thus  be  seen  that  tbe  trustees 
are  charged  with  important  public  duties  af- 
fecting the  people  of  the  whole  territory;  that 
tbey  are  clothed  with  important  powers;  and 
that  their  duties  are  of  a  continuing  nature,  of 
iDdefinite  duration,  and  that  they  have  a  fixed 
compensation  for  their  services.  Tbey  are 
therefore  "  officers/'  according  to  the  accepted 
definition  of  that  term. 

We  also  think  that  section  8  of  the  Act  es- 
tablishing the  coUece,  so  far  as  it  designates 
tbe  persons  who  sbtm  be  trustees,  is  in  contra- 
vention of  section  7  of  tbe  organic  Act,  and  to 
that  extent  is  invalid,  but  so  far  as  it  estab- 
lishes a  board  of  trustees  for  tbe  college,  to  be 
appointed  by  tbe  governor  and  legislative 
council,  it  is  valid.  People  v.  Clapton,  4  Utah, 
421;  Clayton  v.  Utah  Territory,  182  U.  B.  682, 
88  L.  ed.  455. 

It  is  contended  by  counsel  for  the  plaintifiFs 
that  tbe  members  of  the  board  of  construction 
provided  for  by  the  fifth  section  of  the  Appro- 
priation Act  of  1892  are  officers,  and  must  be 
appointed  by  the  governor,  and  that  so  much 
of  tbe  Act  as  appoints  them,  and  makes  it 
their  duty  to  expend  the  appropriation,  is  in- 
valid, while  that  part  of  the  section  making 
tbe  appropriation  is  valid,  but  that  it  must  be 
expended  by  the  trustees;  while  counsel  for 
interveners  insist  that  the  board  of  construc- 
tion are  not  officers,  but  merely  agents  or  em- 
ployes, but  that,  if  it  shall  be  held  they  are 
oflBcers,  then  they  must  be  appointed  by  the 


governor  in  Meu  of  those  named  In  the  Act,  and 
that  until  such  appointment  shall  be  made  by 
the  governor  there  is  no  one  entitled  to  draw 
and  expend  the  money.  In  Clayton  v.  Utah 
Territory,  eupra,  it  was  held  by  this  court,  4 
Utah  421,  and  afterwards  affirmed  by  the  Su- 
preme Court  of  the  United  States  (182  U.  8. 
682, 88  L.  ed.  455)  that  tbe  Legislature  of  the 
territory  had  the  power  to  create  the  offices  of 
auditor  of  public  accounts  and  treasurer  of 
the  territory,  but  could  not  provide  the  mode 
of  their  appointment.  So  in  tbiscase  tbe  Leg- 
islature has  autboritv  to  create  a  board  of  con- 
struction for  the  college,  but  has  no  authority 
to  appoint  the  members  of  tbe  board,  if  they 
are  "officers,"  within  the  meaning  of  the  or- 
ganic Act.  U  they  are  officers  at  all,  tbey  are 
neither  township,  district,  nor  county  omcers^ 
for  their  duties  are  not  confined  to  any  parlicu* 
lar  township,  district,  or  county,  but  relate  to 
aif&  afTect  the  territory  at  large,  and  hence 
must  be  appointed  by  tbe  governor  with  tbe 
advice  and  consent  of  the  legislative  council. 
One  who  holds  an  office  is  an  "officer,"  and 
it  becomes  necessary  to  ascertain  what  is,, 
properly  considered,  an  "office."  The  defini- 
tions of  the  term  "office,"  as  given  by  the  text- 
writers  and  courts,  are  not  in  entire  harmony » 
and  we  cannot  refer  to  and  discuss  all  the 
definitions  (riven,  but  will  content  ourselvea 
with  noticing  a  few  of  the  more  leading  au- 
thorities on  the  subject:  *'  'Offices'  are  a 
right  to  exercise  public  or  private  employment, 
and  to  take  the  fees  and  emoluments  tbereupto 
belonging."  2  Bl.  ConL  86.  "  'Offices'  con- 
sist in  a  right  and  a  corresponding  duty  to  ex- 


ander  aathorlty  of  a  Qeneral  Appropriation  Act, 
Is  a  public  offlcer.  United  States  v.  Hartwell,  93 
U.  8.  6  WaU.885,  IB  L.  ed.8a0. 

Clerks  of  the  department  are  officers.  Taughn  v. 
EDfflislL,  8  Gal.  89. 

A  paymaster  is  a  public  officer.  Spenoe  v.  Har- 
Tey,  22  Gal.  836. 88  Am.  Deo.  88. 

▲nd  tbe  rule  of  reflpondeot  «uper(or  does  not  ap- 
ply to  bim.  Wiggins  v.  Hathaway,  6  Barb.  68S; 
Onnlop  V.  Monroe,  11 U.  8. 7  Cranch,  242, 8  L.  ed. 


ais  assistants  also  are  otBeers.  Scbroyer  v. 
I«yocb,  8  Watts,  468. 

Judges  are  public  officers.  State  v.  Stanley, 06 
N.  C  68,  8  Am.  Rep.  488. 

.Ajxd  Justices  of  the  peace.  People  v.  Bansom,  68 
Ol.  558,  approved  in  Bishop  y.  Oakland,  68  Cal.  672; 
McOrew  v.  San  Jos6,65  OaL  611;  Ex  parte  Hen- 
aba  w,  T3  Gal.  487. 

Tbe  office  of  administrator  resembles  a  public 
olllee,  and  a  contract  for  the  sale  of  it  is  against 
public  policy.   Bowers  v.  Bowers,  26  Fa.  74, 67  Am. 


And  in  Worthy  v.  Barrett,  63  N.  C.  109,  the  fol- 
lowing were  held  to  be  public  officers,  attomey- 
^eoeral,  state  and  county  solicitors,  clerk  and  mas- 
ter in  equity,  clerk  of  the  supreme  court,  clerk  of 
tbe  superior  court,  clerk  of  the  county  court, 
comptroller,  coroner,  entry  taker,  goveruor,  in- 
spectors of  flour,  tobacco,  etc.,  judges  of  the  su- 
pceme  court.  Judges  of  tbe  superior  court,  public 
treasurer,  ranger,  register,  secretary  of  state, 
■can^iArd  keeper  stray  values,  surveyor  for  the 
eonnty,  trustee  for  the  county,  and  mayovs  of 
towns  and  cities  upon  whom  are  cast  magisterial 


JntUMneee  of  pertona  performtng  pubUe  duties  v>ho 
have  been  held  not  to  be  pubUc  offlcere, 
^  loember  of  a  municipal  council  is  not  a  state 
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officer,  and  the  acceptance  of  such  membership  by 
a  jury  commissioner  will  not  vacate  tbe  latter  of- 
fice, under  a  constitutional  provision  that  no  per- 
son shall  hold  two  civil  offices  at  the  sametioae. 
State  V.  Taylor,  44  La.  Ann.—. 

The  position  of  city  surveyor  of  New  York  city» 
to  which  no  salary  is  attached  and  which  does  not 
become  vacant  by  his  death,  resignation,  or  re- 
moval, is  not  an  ^office**  within  the  meaning  of  the 
Oonsolldation  Act,  providing  that  any  person  **who 
shall  hold  or  accept  any  other  office  connected  with 
tbe  government  of  the  city  of  New  York  .  .  . 
shall  be  deemed  to  have  vacated  every  office  held 
by  him  under  the  government.**  Wardlaw  v.  New 
York,46N.Y.S.R.861. 

A  city  notary  of  New  Orleans,  not  being  provided 
for  in  the  city  charter  is  not  a  public  officer  con- 
templated by  the  Intrusion  Act  of  1888.  State  v. 
OasteU,  28  La.  Ann.  16. 

A  file  clerk  of  the  county  records,  a  chief  janitor 
of  tbe  county  buildings,  a  special  officer  for  justices* 
courts  andacountyphysician,  none  of  whom  take 
any  oath  of  office  or  file  any  official  bond,  are  not 
officers,  but  employte,  within  the  meaning  of  stat- 
utes as  to  the  removal  of  officers.  Trainorv. 
Wayne  Ck>unty  Auditors,  15  L.  R.  A.  86, 80  Mich. 
162;  People  v.  Langdon,  40  Mich.  678. 

Mail  contractors  were  held  to  be  public  officers 
in  Oonwell  v.  Voorhees,  18  Ohio,  583,  48  Am.  Dec 
SU6,  and  in  Hutchins  v.  Brackett,  28  N.  H.  868, 58  Am. 
Dec.  248. 

But  in  Sawyer  v.  Corse,  17  Oratt.  848,99  Am.  Dec 
446,  the  court  criticised  these  cases  and  held  that  a 
mail  contractor  is  not  a  public  officer  and  that  he 
is  responsible  for  the  negligence  of  a  carrier  em- 
ployed by  him. 

One  appointed  by  the  President  as  chief  of  en- 
gineers of  the  United  States  army,  with  tbe  rank 
of  brigadier-generaU  who  has  been  retired  from 
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erdfle  a  public  or  private  tnist;  and  to  take  the 
emoluments  belonging  to  it"  8  Kent,  Com. 
4M.  ''Officers  are  public  or  private,  and  it  is 
said  that  every  man  is  a  'public  officer*  who 
hatb  any  duty  concerning  the  public,  and  be 
is  not  tbe  less  a  public  officer  where  his  au- 
thority is  confined  to  narrow  limits,  because  it 
is  the  duty  of  his  office  and  the  nature  of  that 
duty  which  makes  htm  a  public  officer,  and  to 
the  extent  of  his  authority."  4  Jacobs'  Law, 
Diet.  488.  "A  'public  office'  is  an  agency  for 
the  state,  and  the  person  whose  duty  it  is  to 
perform  this  a^encv  is  a  'public  officer.'  This 
we  consider  to  be  tne  true  definition  of  a  'pub- 
lic officer,'  in  its  original  broad  sense.  The 
essence  of  it  is  the  duty  of  performing  an 
agency;  that  is.  of  doing  some  act  or  acts,  or 
series  of  acts,  for  tbe  state."  State  v.  Stanley, 
66  N.  C.  59,  8  Am.  Rep.  488.  A  clerk  in  the 
department  of  the  government  has  been  held 
to  be  an  officer,  united  StaUi  v.  Earttoea, 
78  U.  8.  6  Wall.  885,  18  L.  ed.  880;  also 
Vaughn  v.  EnglUh,  8  Gal.  89.  Persons  au- 
thorized by  the  Legislature  to  appoint  com- 
missioners to  build  a  statehouse  are  officers. 
State  V.  Eennon,  7  Ohio  St.  546.  A  medical 
superintendent  for  a  hospital  for  the  insane  is 
an  officer.  StaU  v.  WiUon,  29  Ohio  8t.  847. 
A  commissioner  for  the  construction  of  a  pub- 
lic highway  has  been  held  to  be  a  public 
officer.  BBople  v.  Noelrand,  46  N.  T.  381. 
Commissioners  appointed  for  the  erection  of  a 
state  lunatic  asylum  were  held  to  be  officers. 
People  V.  CamptroOer  (tf  State,  20  Wend.  695. 
Commissioners  appointed  by  Act  of  the  Legis- 
lature to  lay  out  and  build  a  public  road  were 
held  to  be  officers.  People  v.  Hauee,  7  How. 
Pr.  248.  A  levee  commissioner  was  held  to  be 
an  officer.  Shelby  t.  Ateom,  86  Miss.  278.  72 
Am.  Dec.  169.  So  as  to  prison  commissioners. 
Taylor  v.  Stewneon  (Idaho)  9  Pac.  Bep.  642.  It 
has  been  held  that  a  fixed  tenure  of  the  position 
is  not  necessary.  People  y.  Langdon,  40  Mich. 
682;  StaU  y.  StanUy,  66  K.  C.  59,  8  Am.  Rep. 
488;  Com.  v.  Bi>anB,  74  Pa.  124.  The  receiver 
of  a  national  bank  is  an  officer  of  the  United 
States.  Piatt  v.  Beach,  2  Ben.  80S.  It  was 
held  in  Collins  v.  New  York,  8  Hun,  680,  that 
tbe  eighth  assistant  clerk  of  the  board  of  alder- 
men of  the  dtv  of  New  York  was  an  officer. 
In  that  case  Davis,  P.  •/.,  said:    "Probably 


the  true  test  to  distin<ruish  officers  from  Sim- 
pie  servants  or  employes  is  the  ol^lgation  to 
take  the  oath  prescribed  by  law."  Where  the 
county  court,  composed  of  the  probate  Judffo 
and  three  selectmen,  by  resolution  appointeda 
member  of  tbe  court  to  attend  to  the  business 
of  the  county  arising  during  the  vacation  of 
the  court,  at  a  fixed  salary,  and  denominated 
the  position  as  "superintendent  of  county  af- 
fairs," this  court  held  it  to  be  the  creation  of 
an  office.    Barteh  v.  OutUfr,  6  Utah,  409. 

In  the  present  case  the  interveners  allege 
they,  "as  members  of  such  board  of  construc- 
tion, duly  qualified  by  giving  a  bond  and  tak- 
ing the  official  oath  required  by  law,"  and  in 
the  present  case  it  would  seem  tbe  Legislature 
intended  to  establish  an  office  by  requiring  the 
official  oath  to  be  taken.  In  the  case  of  United 
States  V.  Mavriee,  2  Brock.  108,  in  which  it 
was  held  that  an  agent  of  fortifications  was  an 
officer  of  the  United  States,  Chief  Justice  Mar- 
shall, with  that  ability  and  learning  which 
characterize  all  his  Judicial  utterances,  said: 
"An  office  is  defined  to  be  a  public  cbarge  or 
employment,  and  he  who  performs  the  duties 
of  an  office  is  an  officer.  Although  an  office 
is  an  employment,  it  does  not  follow  that  every 
employment  is  an  office.  A  man  may  cer- 
tainly be  employed  to  do  an  act  or  perform  a 
service  without  becoming  an  officer.  But  if 
the  duty  be  a  continuing  one,  which  is  defined 
by  rules  prescribed  by  the  government,  and 
not  by  contract,  which  an  individual  is  ap- 
pointed by  government  to  perform,  who  enters 
upon  the  duties  appertaining  to  his  station 
without  any  contract  defining  them,  if  those 
duties  continue,  though  the  person  be  changed, 
it  seems  very  difficult  to  aistinguish  such  a 
charge  or  employment  from  an  office,  or  the 
person  who  performs  the  duties  from  an 
officer."  Tbe  appellants  have  cited  certain 
cases  holding  that,  where  persons  are  ap- 
pointed by  statute  to  perform  duties  similar  to 
those  to  be  performed  by  the  board  of  con- 
struction in  this  case,  they  are  not  deemed  to 
be  officers.  But  it  would  extend  this  opinion 
to  too  great  a  length  to  review  the  cases  cited 
by  appellants.  The  principal  case  relied  on 
by  tbe  appellants  is  that  of  Bunn  v.  People,  45 
m.  897,  in  which  it  was  held  that  commission- 
ers to  build  a  statehouse  were  not  officers. 


such  office  on  tbree-fourths  pav,  and  bis  sucoeflsor 
appointed,  does  not  hold  a  Federal  offloe,  so  as  to 
disqualify  him  from  aotinff  as  aqueduct  commis- 
sioner In  New  York  city  under  N.  Y.  Laws  1888, 
chap.  584.    People  v.  Duane,  IZl  N.  Y.  807. 

An  agent  appointed  by  the  state  in  which  a  fugi- 
tive from  Justice  is  charged  with  crime,  to  receive 
him  from  the  state  by  which  he  is  surrendered,  is 
not  a  public  officer.  Bobb  v.  ConoUy,  111  U.  8. 684. 
28L.ed.(>42. 

A  guardian  is  not  a  public  officer  within  the 
meaning  of  Bev.  Stat  18n,  1 298,  subd.  2.  Peelle  t. 
fitate,  U8  Ind.  61S. 

And  the  following  have  been  held  not  officers: 

A  iaodscape  architect  appointed  by  the  board  of 
public  works.  Olmstead  v.  New  York,  10  Tones  & 
&481.  •. 

Members  of  a  board  appointed  by  tiie  fire  depart- 
ment of  a  city  to  examine  buildings.  Fire  Depart- 
ment of  N.  T.  V.  Atlas  8.  &  Ck).  9  Cent.  Bep.  220, 
06  N.  Y.  600. 

Patrolmen  on  the  police  force  of  cities.  8hanley 
V.  BrooVlin,  80  Uun,  3U0. 
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Fhnmen  of  dtie^aad  Tillages.  People  ▼.  Plnck- 
ney,  82  N.  Y.  877. 

Pilots.   Dean  y,  Healy,  60  Ga.  606. 

The  chief  engineer  of  tbe  Western  North  Caro- 
lina Ballroad.    OotHngham  y,  McKay,  80  N.  C.  241. 

Oommiasloners  appointed  under  Statute  of  March 
14, 1842,  proTlding  for  the  liquidation  of  banka. 
Conrey  v.  Copland,  4  La.  Ann.  807. 

A  commissioner  appointed  by  the  court  to  sell 
real  estate  in  a  proceeding  for  partition.  Owen  t. 
8tate,25Ind.l07. 

One  employed  by  the  treasury  department  aa 
night  watchman  of  a  post-office  building.  Doyle 
▼.  Balelgh,  SON.  a  188, 46  Am.  Bep.  677. 

As  to  who  are  officers  de  faelo  and  who  officera 
dt  jun^  see  8tate  ▼.  Lewis  (N.  C)  11  L.  K.  A.  10a, 
and  fioU;  and  8tate  v.  Oarr,  18  L.  B.  A.  177, 139  Ind. 
44. 

Statutes  may  be  valid  In  part  and  In  part  invalid. 
See  Fayette  County  v.  Peoples  St  D.  Bank,  10  L.  R, 
A.  196,  47  Ohio  6t.  60B;  Titiisriile  Iron  Works  ▼• 
Keystone  Oil  Co.  1 L.  B.  A.  861, 122  Pa.  627. 

A.  P.  W. 
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But  !a  that  case  the  court  says:  "There  is  do 
iBtentioD  manifested  in  the  act  itself  to  es- 
tahlish  an  office.  .  .  .  They  are  not  re- 
quired, as  they  would  have  heen  if  the  law- 
makers supposed  they  were  officers,  to  take 
an  oath  to  support  the  Constitution  of  the 
United  Btates  or  of  this  state."  The  mem- 
bers of  the  board  of  construction  are  charged 
by  the  statute  with  an  important  public 
trust,  affecting  the  people  of  the  whole  ter- 
ritory, and  with  their  compensation  fixed 
by  the  statute.  Their  duties  are  of  a  con- 
tinuing nature,  and  are  prescribed  by  law, 
and  not  by  contract,  and  could .  not  be  com- 
pleted in  less  than  one  year,  as  the  money 
can  only  be  drawn  in  quarter-yearly  install- 
ments. The  duration  of  their  terms  of  seryice 
may  be  much  more  than  one  year  by  reason 
of  fiti^tion,  such  as  this  case,  or  by  tne  neces- 
sary time  to  complete  the  contemplated  build- 
ings, or  from  other  causes.  They  are  each 
required  to  give  bond  in  the  sum  of  $25,000, 
and  to  take  the  official  oath;  and  hence  we 
think  they  are  officers,  and  must  be  appointed 
by  the  governor  and  legislatiye  council.  The 
fifth  section  of  the  Act  of  March  10, 1882,  mak- 
ing the  appropriation  in  controyersy,  proyides 
that  it  shall  be  expended  by  a  board  of  con- 
struction, instead  of  by  the  trustees  of  the  col- 
lege. The  Act  contains  a  clause  repealing  all 
Acta  and  parts  of  Acts  inconsistent  with  it 
This  takes  away  the  right  of  the  trustees  of 


the  college  to  expend  the  appropriation,  and 
confers  it  upon  the  board  of  construction. 
The  intervenors,  not  having  been  appointed  by 
the  governor  as  such  board,  are  not  entitled 
to  draw  and  expend  the  appropriation.  It  re- 
sults, therefore,  that  neither  the  trustees  nor 
the  interveners  are  entitled  to  a  writ  of  man- 
date affainst  the  auditor,  commanding  him  to 
issue  tne  warrants  for  the  money  in  contro- 
yersy, and  that  the  Judgment  of  the  district 
court  must  be  reyersed,  and  the  cause  remand- 
ed, with  direction  to  the  district  court  to  dis- 
miss the  application  of  the  plaintiffs  and  the 
petition  of  interyention  of  the  intervenors.  The 
appropriation  does  not,  howeyer,  necessarily 
fail  by  reason  of  the  conclusion  reached  by  us. 
Under  the  authority  of  Clayton  y.  Utah  TerH- 
torjf,  supra,  the  goyernor  is  authorized  to  ap- 
pomt  suitable  persons  as  members  of  the 
ix>ard  of  construction,  and  that  board,  when 
appointed,  will  be  authorized  to  draw  the  ap- 
propriation, and  expend  it  in  the  erection  of 
buildings,  as  contemplated  by  the  statute.  It 
is  ordered  that  plaintiffs  pay  the  costs  made  by 
themselves  and  the  costs  of  the  defendant,  and 
that  the  interyenors  pay  the  costs  made  by 
themselyes. 
Sewn&d. 

Blackbnnit  </l,  concurs. 

Zane»  Ch.  J,:    1  concur  in  the  oonclusioii 
reached. 
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1.  A  grmniee  of  premiiefl  mfejeet  to  m 
lease  Is  not  liable  Ibr  m  vse  of  the 
premises  by  the  tenant  which  constttutos 
a  nuisanoe  if  he  has  no  power  to  prayent  it  or  to 
determine  the  lease. 

2*  An  nnanthorised  vse  of  prendses  by 
a  tenant  oonstitutinsr  a  nuisance  will  not 
make  the  landlord  liable  in  the  absence  of  his 
consent  or  knowledjie. 

(September  8,  ISOEt.) 

EXCEPTIONS  by  defendant  to  rulings  and 
instructions  of  the  Superior  Court  for 
Suffolk  County,  made  and  giyen  during  the 
trial  of  an  action  brought  to  recover  damages 
for  injuries  to  plaintiff's  property  b^  reason  of 
percolation  into  the  basement  of  his  building, 
of  filthy  water  from  defendant's  premises, 
which  resulted  in  a  yerdict  in  plaintiff's  favor. 
Sustained, 

Plaintiff  owned  an  estate  with  brick  build- 
higs  thereon  situated  upon  Chardon  street  in 
the  City  of  Boston.  Defendant  owned  an  es- 
tate adjoining  it  on  the  south.    The  buildings 

Nom.— For  noU  on  landlord*s  liability  to  third 
penons  for  a  nuisance  on  the  leased  premises,  see 
WasBon  y.  PetUt  (N.  Y.)  6  L.  B.  A.  794.  See  also, 
for  a  case  yery  similar  to  the  above,  Ahemy. 
Steele,  6IfcB.A.44&,115N.Y.20B. 
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upon  this  estate  were  used  as  a  stable  for 
keeping  horses.  Plaintiff  alleged  that  by 
reason  of  the  negligent  manner  in  which  the 
stables  were  kept,  filth  therefrom  soaked  into 
the  ground  and  percolated  through  it  into  the 
basement  of  plaintiff's  building  causing  the 
damage  complained  of. 

Further  facts  appear  in  the  opinion. 

Afessrs.  Charles  W.  Bartlett,  ElbridM 
R.  Anderson  and  Chester  W.  Clark*  for 
defendant: 

Defendant  was  not  liable  during  an^  portion 
of  the  time  mentioned  in  the  plaintiff's  writ 
and  declaration  for  the  acts  or  neglects  of 
the  tenants  in  the  use  and  occupation  of  these 
premises,  or  for  a  nuisance  arising  from  the 
n^lects  or  omissions  of  his  tenants. 

Leonard  y.  Storer,  115  Mass.  86,  15  Am. 
Rep.  76;  8hi^  y.  Fytff  Auociates,  101  Mass. 
251,  8  Am.  Kep.  846;  MeUen  y.  Morrill,  126 
Mass.  545,  80  Am.  Rep.  605;  PreUy  v.  Bick- 
more,  L-  R.  8  C.  P.  401;  BUioart  y.  Putnam, 
127  Mass.  408;  Cunningham  y.  Cambridge  Sav. 
Bank,  188  Mass.  481;  Boston  y.  Oray,  144 
Mass.  58;  Packard  y.  CoUins,  28  Barb.  444; 
Waggoner  y.  Jermaine,  8  Denio,  806,  45  Am. 
Dec.  474. 

The  onl^  case  in  which  a  landlord  has 
been  held  liable  for  a  nuisance  existing  upon 
the  leased  premises  during  the  term  of  the 
demise  is  where  he  himself  has  coyenanted  to 
make  all  necessary  repairs,  or  when  there  was 
such  a  fault  or  defect  in  the  original  con- 
struction of  the  premises  that  they  could  not 
be  used  by  the  lessee  in  the  manner  and  for 
the  purpose  for  which  the  parties  intended 
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that  they  should  be  used  without  causing  a 
nuisance,  in  which  case  it  is  said  that  the  land- 
lord authorizes  the  nuisance. 

Jackman  v.  Arlington  MilU,  137  Mass.  277; 
Dalay  r.  Safxige,  4  New  Eng.  Rep.  8d8,  145 
Mass.  88. 

Defendant  was  the  owner  simply  of  a  rever- 
sion during  the  three  years  covered  by  the 
Win  ship  leases,  and  comes  fairly  under  this 
rule  that,  if  the  nuisance  is  created  by  a  ten- 
ant, or  by  a  former  owner  who  has  let  the 
premises  to  a  tenant,  a  grantee  ia  not  liable  for 
any  injury  that  may  result  from  the  condition 
of  the  premises  while  the  occupation  of  the 
tenant  continues. 

Gandy  y.  Jubber,  5  Best  &  8.  485,  9  Best  & 
8.  15;  Dalay  ▼.  Savage,  svpra,  and  cases  there 
cited 

Me»rs,  Saarael  J.  Elder  and  WiUi»m 
Cnshiiii^  Wait*  for  plaintiff: 

The  owner  of  leased  ]>roperty  is  liable  for  a 
nuisance  existing  upon  it,  if  it  existed  at  the 
time  of  making  the  lease,  and  he  either  knew 
of  it  in  fact,  or  by  the  exercise  of  reasonable 
care  could  have  known  of  it. 

Ray,  Negligence  of  Imposed  Duties,  pp.  44 
it  ieq. ,  and  cases  cited;  Dalay  v.  Savage^  4  New 
Eng.  Hep.  868,  145  Mass.  88;  Jaekman  ▼.  Ar- 
lington MilU,  187  Mass.  277;  Ingtoenen  ▼. 
Hankin,  47  N.  J.  L.  18,  54  Am.  Rep.  109; 
Joyce  Y.  Martin,  4  New  Eng.  Rep.  796,  15  R. 
I.  558;  Stcordt  y.  Edgar,  59  X  Y.  28,  17  Am. 
Rep.  295;  Irvine  y.  Wood,  51  N.  T.  224,  10 
Am.  Hep.  608;  Ahern  y.  St^^le,  5  L.  R.  A.  449. 
115  N.  Y.  208;  Timlin  y.  Standard  Oil  Co.  126 
N.  Y.  514,  and  cases  cited;  Houee  v.  MeteaJf, 
27  Ck)nn.  681;  Albert  y.  StaU,  6  Cent  Rep. 
447,  66  Md.  826,  59  Am.  Dec.  159;  Owinge  y. 
Jonee,  9  Md.  108;  GodUy  y.  Eagerty,  20  Pa. 
887,  59  Am.  Dec.  781;  Careon  v.  Oodley,  26 
Pa.  Ill,  67  Am.  Dec.  404;  Boetoeil  y.  Prior,  2 
8a1k.  460;  Rich  y.  Basterfleld,  4  C.  B.  788; 
Thompeon  y.  Oibeon,  7  Mees.  &  W.  456. 

The  liability  is  well  stated  by  Peckbam,  /., 
In  Timlin  y.  Standard  Oil  Vo.,  eupra:  **  I 
think  that  even  if  he  (the  lessor)  does  not 
create  it,  yet  if,  to  his  knowledge,  it  exist  on 
his  premises  at  the  time  of  the  demise,  and  is 
of  a  character  dangerous  to  the  public  or  an 
adjoining  owner,  or  if  he  were  in  truth  igno- 
rant, and  yet  t^  the  exercise  of  reasonable 
care  and  diligence  he  should  have  known  of 
its  existence,  there  is  no  principle  which  can 
exempt  him  from  responsibility  any  more  than 
if  be  created  the  nuisance  himself. 

The  nuisance  here  was  a  necessary,  contem- 
plated, and  probable  result  of  the  use  of  the 
thing  leased  for  the  purpose  for  which  it  was 
leased,  and  the  defendant  must  be  held  to 
have  authorized  it. 

Fish  Y.  Dodge,  4  Denio,  811,  47  Am.  Dec. 
254:  Rex  v.  Pedly,  1  Ad.  &  El.  882;  House  y. 
Metcalf,  27  Conn.  681;  Jackman  y.  Arlington 
MilU,  supra. 

The  grantee  stands  exactly  In  the  position  of 
the  giantor  from  the  time  he  had  notice  of  the 
existence  of  the  nuisance,  or  in  the  exercise  of 
due  care  might  have  had  such  notice. 

Ray,  Neg.  of  Imposed  Duties,  54  et  eeq,, 
and  cases  cited;  Ahern  y.  Steele,  supra. 

Whether  or  not  the  condition  of  afPairs  oon- 
•tituted  a  nuisance  was  for  the  Jury. 
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EUiott  Y.  Pray,  10  Allen,  878,  87  Am.  Dec 
658. 

By  retaining  control  of  the  drains  and  of 
outside  repairs  the  defendant  rendered  him- 
self liable  for  this  nuisance. 

Larue  y.  Farren  Hotel  Co.  116  Mass.  67. 

Field,  J.,  delivered  the  opinion  of  the 
court: 

So  far  as  the  injury  to  the  plaintiff's  estate 
was  caused  by  keeping  horses  in  the  stalls  in 
the  basement  of  the  stable,  the  exceptions  re- 
cite "that  the  basement  stalls  were  built  and 
the  boles  bored  by  a  tenant,  Richardson,  about 
March.  1889,  without  his  [the  defendant's] 
knowledge  or  consent "  The  defend  ant  let  the 
stable  to  Barnard  on  October  18,  1886,  to  hold 
for  a  term  from  November  1,  1887,  to  January 
1,  1897.  Barnard,  with  the  consent  of  the  de- 
fendant, let  it  to  Richardson  on  February  1^ 
1888,  to  hold  for  a  term  of  eight  vears  and 
eleven  months  from  February  1.  1^.  Bar> 
nard  assigned  this  lease  to  the  defendant  on 
June  18, 1889.  This  lease  contained  covenants 
that  the  lessee  should  do  all  needful  inside 
repairs,  and  should  not  make  any  unlawful, 
iniiproper,  or  offensive  use  of  the  premises,  nor 
any  alterations  or  additions,  during  the  term, 
without  tbe  consent  of  the  lessor,  and  that  he 
should  be  "responsible,  and  will  pay  all  dam- 
ages and  charges  to  the  city  government  or 
ottiers,  for  any  nuisance  maae  or  suffered  on 
the  premises  during  said  term."  There  were 
no  stalls  in  the  basement  when  this  lease  was 
executed,  and  tbe  basement  had  not  previously 
been  us^  for  keeping  horses.  8o  far  as  the 
injury  to  the  plaintiff's  estate  was  caused  by 
the  overflow  of  the  two  tanks  under  the  floor  in 
the  rear  of  the  basement,  the  principal  facts  ap- 
pear to  be  as  follows.  The  stalls  on  the  first 
and  second  floors  in  the  front  of  tbe  stable  were 
connected  with  a  cesspool  in  the  front  of  the 
basement,  and  this  connected  with  the  sewer  in 
Chardon  street.  No  complaint  was  made  by 
Uie  plaintiff  of  this  part  of  the  premises.  In 
the  rear  of  the  stable  there  were  stalls  on  the 
first  and  second  floors,  and  "gutters  ran  along 
behind  the  stalls  in  the  rear  half  of  the  stable^ 
into  iron  pipes  at  the  rear,  which  emptied  di- 
rectly into  two  vats  or  closed  tanks  under  tbe 
floor  in  the  rear  of  the  basement."  These  tanks 
had  no  outlet,  and  it  was  necessary  to  bail  Ihem 
out,  and  empty  the  contents  into  the  cess- 
pool in  front.  The  tanks  were  about  two  and 
a  half  to  three  feet  wide  and  about  three  feet 
deep,  and  held  about  two  barrels,  possibly  a 
little  more,  and,  as  they  were  used,  it  was  nec- 
essary to  bail  them,  according  to  one  witness,, 
once  a  week;  according  to  others,  twice  a  week ^ 
and  one  witness  testified  that  they  were  liable 
to  fill  up  in  a  day  if  the  gutters  were  cleaned 
out.  There  was  evidence  that  the  tanks  were 
in  good  condition.  A  large  part  of  tbe  plain- 
tiff's damages  must  have  come  from  tbe  over- 
flow of  these  tanks,  and  from  the  basement 
stalls,  from  which  the  urine  ran  through  holes 
in  the  basement  floor  into  the  earth.  The 
plaintiff  bought  his  estate  January  1. 1888,  and 
the  defendant  bought  his  of  Oliver  W.  Peabody 
on  January  81,  1884.  The  defendant's  prem- 
ises, when  he  bought  them,  were  under  a  lease 
from  Peabody  to  one  Winahip  for  the  term  of 
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three  years  from  November  1,  1881,  and  the 
lease  contained  a  provision  that,  in  case  of  a 
•ale  of  the  premises  bv  the  lessor  during  the 
term,  the  lessee  shoala  quit  and  deliver  up  to 
the  lessor  the  entire  premises  after  having  re- 
ceived notice  from  him  to  do  so  within  one, 
two,  or  three  months  from  the  date  of  said 
notice.  The  premises  were  subject  also  to  an- 
other lease  by  Peabody  to  Winsbip,  dated 
October  1,  ISioS,  for  the  term  of  three  years 
from  Novemlser  1,  1884.  Both  these  leases 
contained  covenants  on  the  part  of  the  lessee 
to  make  all  needful  inside  repairs,  and  not  to 
make,  or  suffer  to  be  made,  any  alteration 
therein  without  consent  of  the  lessor.  It  does 
not  appear  that  the  last  mentioned  lease  con- 
tained any  provision  that  the  Ussor  might  de- 
termine it  if  he  sold  the  premises.  Both  leases 
were  assigned  by  Peabody  to  the  defendant 
when  he  purchased  the  property.  Winship 
under  these  leases  remained  in  possession  until 
Barnard  took  possession  under  the  lease  eiven 
him  bv  the  defendant.  The  premises  had  been 
used  for  a  stable  for  many  years,  and  the  tanks 
and  the  stalls  for  horses  on  the  first  and  second 
floors,  and  the  gutters  and  their  connections 
wilb  the  tanks,  were  in  the  stable  when  the  de- 
fendant purchased  it.  It  thus  appears  that  the 
defendant  bought  the  premises  subject  to  two 
leases  to  the  same  tenant  for  terms  which  con- 
tinued to  November  1, 1887,  and  that  he  could 
not  determine  the  leases  so  long  as  the  lessee 
performed  his  covenants.  If  the  lessor  could 
have  determined  them  at  the  time  of  the  sale, 
this  had  not  been  done,  and  no  right  was  given 
to  the  purchaser  to  determine  them.  The  ex- 
ceptions recite  that  "the  Judge  instructed  the 
Jurv  fully  in  regard  to  the  l&bility  of  defend- 
ant s  grantor  as  a  landowner.  In  a  manner  not 
objected  to  by  the  defendant,  and  continued  as 
follows;  'Now,  what  was  the  liabilitv  of  the 
defendant  before  he  made  the  lease  to  Barnard, 
and  while  he  held  the  land  subject  to  the  Pea- 
body leases?  I  instruct  vou  as  a  matter  of  law 
that  when  he  succeeded  to  the  rights  of  Pea- 
body he  became  liable  and  assumed  therespon- 
aibilities  of  Peabody;  that  is  to  say,  if  at  the 
time  Peabody  let  those  premises  to  Winsbip 
the  premises  were  then  not  fit  for  a  stable,  and 
both  parties  contemplated  that  they  were  to  be 
used  for  that  purpose,  and  Peabody  himself 
would  have  been  liable  under  the  rules  I  have 
stated  as  to  the  liability  of  Zane.  after  1887, 
then  Zane  becomes  liable  before  1887,  exactly 
as  Peabody  was.' "  The  defendant's  coimsel 
had  previously  asked  a  ruling  that,  "if  the  de- 
fendant was  liable  at  all,  he  could  not  be  held 
liable  for  any  damages  that  miffbt  have  been 
occasioned  by  the  condition  of  the  defendant's 
premisee  dunng  the  time  the  same  were  occu- 

Pied  by  said  Winship  under  the  said  leases  from 
^eabody  to  him,"  which  ruling  was  refused. 
In  this  case  the  stable  was  not  a  nuisance  in 
itself.  It  was  the  use  made  of  it  which  con- 
stituted the  nuisance,  if  there  were  one.  The 
rule  that  any  person  injured  by  a  continuing 
nuisance  can  maintain  an  action  against  the 
landowner  who  created  it,  or  against  a  grantee 
who  continues  it,  is  subject  to  the  provision 
that  the  grantee,  if  he  merely  suffers  it  to  re- 
main, must  first  have  the  power  to  abate  it, 
and  fbis  implies  that  he  must  have  the  power  to 
abate  it  Prentiss  v.  Wood,\S2UaasAS^  Ales- 
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see  is  a  grantee  within  the  meaningof  this  rule. 
MeBonough  v.  Oilman,  8  Allen,  264,  80  Am. 
Dec.  73.  It  was  said  in  Rex  v.  Pedly,  1  Ad.  ^ 
El.  822,that  "if  a  nuisance  be  created.and  a  man 
purchase  the  premises  with  a  nuisance  upon 
them,  though  there  be  a  demise  for  a  term  at 
the  time  of  the  purchase,  so  that  the  purchaser 
has  no  opportunity  of  removing  the  nuisance, 
yet  by  purchasing  the  reversion  he  makes  him- 
self liable  for  the  nuisance."  But  this  seems 
inconsistent  with  the  opinion  by  the  court  of 
the  exchequer  chamber  in  Oandy  v.  Jybber,  9 
Best  &  S.  15,  and  the  statement  has  been  often 
doubted  or  denied.  The  subject  has  been  elab- 
orately considered  in  Ahem  v.  Steele,  115  N. 
T.  20?,  5  L.  R  A.  449.  See  also  aifford  v. 
Atiantic  Cotton  MiUs,  146  Mass.  47,  5  New 
Enff.  Rep.  566;  IkUay  v.  Savage,  145  Mass.  88, 
4  NewEng.  Rep.  868;  Saltonstall  v.  Banker,  8 
Qray,  195;  McCarthy  v.  York  County  8av, 
Bank,  74  Me.  815.  48  Am.  Rep.  691.  We  do 
not  see  how  the  defendant  can  be  held  liable 
for  the  use  made  of  the  premises  by  Winship 
under  the  leases  from  Peabody,  as  the  defend- 
ant, so  far  as  appears  had  no  control  over  Win- 
ship, or  over  the  use  made  of  the  premises  by 
him .  We  think  that  the  true  rule  is  suggested 
in  Dalay  v.  Savage,  supra;  and  that  is  that, 
if  the  nuisance  Is  created  by  a  tenant  or  by  a 
former  owner  who  has  let  the  premises  to  a 
tenant,  a  grantee  subject  to  the  tenancy,  in 
consequence  of  the  purchase  and  the  subse- 
quent receipt  of  rent.  Is  not  made  liable  to 
third  persons  for  the  use  which  the  tenant  con- 
tinues to  make  of  the  premises,  even  if  it  con- 
stitutes a  nuisance.  When  a  landlord  lets 
premises  with  a  nuisance  upon  them,  the  case 
IS  somewhat  different.  If  the  condition  of  the 
premises  of  itself  is  such  as  to  constitute  a 
nuisance,  it  has  been  held  that  by  the  letting 
the  landlord  authorizes  the  continuance  of  the 
nuisance.  If  the  premises  are  a  nuisance,  not 
in  themselves,  but  in  consequence  of  the  use 
made  of  them  by  the  tenant,  then  the  question 
is  whether  this  use  is  authorized  by  the  land- 
lord. If  the  premises  can  be  used  by  the  ten- 
ant in  the  manner  intended  by  the  landlord, 
either  as  shown  by  the  construction  of  the 
premises  or  by  the  terms  of  the  lease,  or  by 
other  evidence,  without  becoming  a  nuisance, 
the  landlord  is  not  liable  for  the  act  or  neglect 
of  the  tenant  which  creates  the  nuisance.  If 
the  tenant  creates  the  nuisance  without  au- 
thority of  the  landlord,  and  after  he  has  entered 
into  occupation  as  tenant,  the  landlord  is  not 
liable.  Applying  these  principles  to  the  evi- 
dence, we  arc  of  opinion  that  the  ruling  asked 
for,  which  we  have  quoted,  should  have  been 
given. 

After  Winship  ceased  to  occupy  the  prem« 
ises,  and  the  defendant  let  them  to  Barnard, 
the  question  is  whether  the  defendant  let  them 
with  a  nuisance  upon  them,  or  let  them  to  be 
used  in  such  a  manner  as  would  create  a  nui- 
sance. As  we  read  the  evidence,  the  nuisance 
resulted  largely,  if  not  wholly,  from  the  negli- 
gence or  the  unauthorized  acts  of  the  tenant. 
If  it  was  reasonably  practicable  to  use  the 
premises  for  a  stable  in  the  manner  in  which 
the  landlord  Intended  they  should  be  used, 
without  creating  a  nuisance,  then  it  cannot  be 
said  that  by  lettmg  them  the  landlord  author- 
ized the  creation  or  the  continuance  of  a  nui* 
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sanoe.  On  the  conflicting  evidence  in  the  case 
of  the  Bufflciency  of  t))e  size  of  the  tanks  to 
hold  the  urine  which  would  drain  into  them 
from  the  number  of  horses  which  could  prop- 
erly be  kept  in  the  stable,  as  it  was  construct^ 
when  it  was  let,  it  may  possibly  have  been  a 
question  for  the  jury  whether,  by  the  exercise 
of  reasonable  care  the  tenant  could  have  pre- 
Tented  the  overflowing  of  the  tanks,  but  the 
evidence  is  notsufflcientlv  full  on  this  point  to 
enable  us  to  decide  this.  The  defendant  Is 
not  liable  for  the  result   '     stabling  horses  in 


the  basement  by  the  tenant  without  his  knowl- 
edge or  consent,  as  this  was  a  use  which,  so 
far  as  appears,  the  tenant  was  not  authorized 
by  the  landlord  to  make.  On  the  ground  that 
the  defendant  was  entitled  to  the  %pedAc  ruling 
wnich  we  have  quoted,  and  that  it  does  not  ap- 
pear that  the  presiding  justice  gave  any  in- 
structions equivalent  to  it^  the  exceptions  must 
be  sustained.  The  questions  concerning  evi- 
dence may  not  arise  in  another  trial,  and  we 
do  not  consider  it. 
BxeeplionM  suttainstL 


IOWA  SUPREME  COURT. 


David  LONEROAN,   Appt., 

V, 
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The  rlflrht  to  reljr  npon  aifpkmUm  which  are 
required  by  statute  to  be  given  when 


»  mllway  loeoetothre  t 
highwny  rin— ln|^  is  not  oonflned  ezoluslve- 
I7  to  persons  ustny  or  about  to  use  the  croasinflr* 
where  tbe  statute  makes  neglect  to  give  the  sig- 
nal a  misdemeanor  and  imposes  liability  upon 
the  company  for  all  damages  sustamed  by  any 
person  by  reason  of  suoh  negligence:  but  one 
who  Is  unloading  00m  for  shipment  on  the  depot 


VofTm,—For  whfme  heneiU  tigndU  Zw  approooMiHj 
tralnaaire  fi0^lr0d  by  natuU  at  rauway  eroMinos. 

In  Sanborn  v.  Detaroit,  B.  a  &  A.  B.  Co.  (Mich.) 
IS  L.  B.  A.  119,  it  is  held  that  persons  lawfully 
Grossing  a  railway  track  in  the  vicinity  of  a  public 
crossing  at  wnich  the  statute  requires  signals  are 
entitled  to  rely  upon  the  performance  of  that  duty 
by  the  railway  company  and  can  recover  from  the 
company  for  injuries  caused  by  failure  to  give  the 
signals. 

So  in  Oshill  V.  CInclnnatL  N.  O.  &  T.  P.  B.  Oo.,  18 
Ky.  L.  Rep.  714,  It  was  similarly  held  that  persons 
lawfuUy  using  a  private  crossing  in  the  vicinity 
of  a  public  crossing  are  entitled  to  the  benefit  of 
signals  required  by  statute  to  be  given  at  the  latter, 
and  that  for  injuries  to  them  at  the  private  cross- 
ing caused  by  the  failure  of  signals  at  the  public 
erosBing,  the  railroad  company  is  liable. 

In  Wakefield  v.  Connectiout  &P.  B.  B.  Co.,  87  Vt. 
880.  88  Am.  Dec  711,  it  is  said  that  the  statutory 
duty  to  give  signals  on  the  approach  of  a  train  to 
a  crossing  exists  In  reference  ^  to  all  persons  who 
bemg  lawfully  at  or  in  the  vicinity  of  the  crossing 
may  be  subjected  to  accident  and  injury  by  tbe 
passing  of  engines  at  that  place.**  This  language, 
however,  was  used  in  a  case  concerning  a  traveler 
on  a  highway  who  had  passed  the  crossing  before 
the  train  reached  it  and  whose  horses  fright- 
ened by  the  train  turned  around  and  ran  back  in 
front  of  It. 

In  Georgia  It  Is  held  that,  while  statutory  signals 
are  Intended  for  the  protection  of  persons  crossmg 
tbe  track  and  not  for  those  walking  along  it,  as  to 
the  latter  as  well  as  tbe  former,  a  failure  to  comply 
with  the  statute  Is  evidence  of  negligence  to  be 
considered  by  the  jury.  Central  R.  Oo.  v.  Baif  ord, 
ttGki.400. 

But  in  many  other  cases  the  courts  have  said 
that  such  statutory  requirements  of  signals  are  in- 
tended  only  for  the  benefit  of  persons  crossing  the 
railway  track  at  a  highway  crossing  or  at  least 
traveling  upon  the  highway  near  the  crossing. 
This  language,  however,  has  usually  been  used  In 
cases  concerning  stock  in  fields  or  concerning  per- 
sons trespassing  upon  the  railway  track  or  at  least 
at  some  place  where  their  presence  could  not  be 
anticipated. 

Thus  stock  running  at  large  in  an  open  field  800 
or  400  feet  from  the  public  crossing  are  not  within 
the  protection  of  a  statute  requiring  signals  at  the 
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crossing.   Nashville,  C  ft  St.  L.  B.  Oo.  v.  Hembree, 
86  Ala.  481. 

But  in  Georgia  where  a  hone  was  killed  on  a  rail- 
road track  not  far  from  a  crossing,  failure  to  give 
the  required  signals  was  held  proper  to  be  oonsiil- 
ered  In  determining  the  oompany*s  negUgenoe. 
Western  ft  A.  B.  Oo.  v.  Jones,  66  Ga.  8BL 

Piersons  cntraeiH  but  tiot  in  Mghwaw, 

Trespassers  on  a  railroad  track  or  persons  upon 
It  where  their  presence  Is  not  bound  to  be  antici- 
pated, are  not  entitled  to  the  benefit  of  a  statutory 
requirement  of  signals  at  crossing*  Shaokleford 
V.  Louisville  ft  N.  B.  Oo.  84  Ky.  48. 

Persons  walking  along  a  railroad  track  using  it 
as  a  foot-path  and  not  crossing  it  cannot  claim  tbe 
benefit  of  a  statute  requiring  signals  to  be  given  of 
the  approach  of  the  train  to  the  crossing,  as  the 
statute  Is  Intended  for  the  benefit  of  tiiose  crossing 
,the  track  at  a  lawful  crossmg.  Splcer  v.  Chesa- 
peake ft  O.  B.  Oo.  11  L.  B.  A.  886, 84  W.  Va.  614; 
0*I>onnell  v.  Providence  ft  W,  IL  Oo.  6  B.  L  815. 

In  Bell  V.  Hannibal  ft  8t  J.  B.  Oo.,  78  Mo.  60,  the 
court  held  that  an  instruction  giving  the  benefit  of 
a  statute  requiring  signals  at  a  crossing  to  a  per- 
son standing  from  40  to  00  feet  therefrom  upon  the 
railroad  track  was  erroneous,  although  immaterial 
on  the  facts  of  the  case. 

A  person  employed  in  the  family  of  a  section 
boss  who  lives  in  a  section  bouse  belonging  to  the 
railroad  company  144  feet  from  the  track,  and  who 
while  attempting  to  cross  the  track  in  front  of  the 
house  Is  struck  by  }a  train,  is  not  entitled  to  the 
benefit  of  a  statute  requiring  signals  at  crossings, 
although  the  signals  at  a  neighboring  croeslng^ 
would  have  been  heard  if  given.  BhacUef  ord  v. 
Louisville  ft  N.B.O0. 84  £:y.  48. 

A  person  walking  between  railroad  tracks 
toward  the  end  of  a  train  and  away  from  a  street 
at  a  place  where  he  had  no  business  to  be,  is  not 
entitled  to  the  benefit  of  a  statutory  requirement 
of  signals  of  an  approaching  tndn.  Elwood  v. 
New  York  Oent.  ftH.  B.  B.  Oo.  4  Hun,  806. 

A  person  walking  along  a  railroad  track  near  a 
croeslDg  although  not  a  trespasser,  but  under  an 
implied  license,  is  not  entitled  to  the  protection  of 
the  signals  required  by  statute  on  the  approach  of 
trains  to  the  crossing  even  If  he  Is  within  the  dis- 
tance from  the  crossing  within  which  the  signala 
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CTOondfl  oeftT  ft  street  croerinr  when  hfs  team 
IUD8  away  and  injures  him,  because  of  the  com- 
pany's failure  to  Rive  the  required  siima],  may 
recover  damages  from  the  company  for  such  in- 
Jury. 

(October  10, 1891.); 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Coart  for  Floyd  County  in 
favor  of  defendant  in  an  action  broueht  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  resultra  from  defendant's  neglect  to  give 
statutory  signals.    Beoened, 

The  facts  sufficiently  appear  in  the  opinions. 

Mr.  J.  8.  Root  for  appellant. 

Meurs.  W.  J.  Knight  and  Ellis  A  EUis, 
for  appellee: 

Plaintiff  relies  ezclusiYely  on  Iowa  Rev. 
Stat.  1888,  §§  2003.  2004,  20th  Gen.  Assem. 
chap.  104. 

Whether  the  duty  to  ring  the  bell  raised  by 
this  statute  vras  due  to  the  plaintiff,  under  the 
circumstances  of  Uiis  case,  is  the  question  to 
be  determined. 

However  great  the  defendant's  negligence. 


if  it  was  committed  without  violating  any  duty 
which  he  owed  either  directly  to  the  plaintiff, 
or  to  the  public  in  a  matter  whereof  he  had  a 
right  to  avail  himself,  there  is  nothing  which 
the  law  wiU  redress. 

Bishop,  Noncont  Law,  §  446;  Shearm.  & 
Redf.  ifeg.  4th  ed.  §  8. 

The  statute  did  not  impose  the  duty  to  ring 
the  bell  while  the  engine  was  passing  the  place 
where  plaintiff  was  unloading  his  corn. 

The  probability  that  a  hiffhwa:^  crossing,  or 
the  highway  leading  to  or  from  it,  may  be  in 
use  by  travders,  was  the  inducing  cause  of  the 
statute;  and  the  protection  of  such  persons 
alone  was  the  object  and  purpose  of  it. 

Plaintiff  was  not  using  the  highway  in  any 
manner  whatever,  was  not  on  the  highway, 
but  was  on  the  private  property  of  defendant. 

There  is  no  more  reason  in  making  the  stat- 
ute apply  to  an  individual  who  is  at  work  ou 
private  property,  on  either  side  of  the  crossing, 
than  to  make  it  apply  to  an  individual  at  work 
In  his  field  half  a  mile  away,  if  the  sound  of 
the  bell  or  of  the  whistle  could  be  heard  at  thut 
distance. 


are  required  to  he  iriven.  Harty  ▼.  Central  B.  Go. 
of  N.  J.  42  N.  Y.  468. 

A  senrant  of  a  railroad  company  is  not  entitled 
to  the  benefit  of  a  statute  requiring  signals  of  the 
approach  of  a  train  to  a  oroMing  as  against  the 
general  rule  of  law  which  denies  falm  a  remedy  for 
the  fault  of  a  fellow  servant.  Randall  v.  Balti- 
more A(  O.  R.  O0.IOO  IT.  8.  478, 27  L.  ed.  lOOa 

80  a  track  worker  or  section  hand  is  not  entitled 
to  the  heneflt  of  a  statute  requiring  statutory  sig- 
nals at  a  railroad  crossing,  although  he  is  working 
near  such  crossing.  Christy  v.  Chesapeake  St  O. 
B.Co.85  W.Va.U7. 

Eaflure  to  ring  the  bell  of  a  train  is  not  material 
as  to  a  paasenger  who  fell  olT  a  car  platform  where 
such  failure  had  no  tendency  to  contribute  to  the 
accident.  Alabama  G.  8.  B.  Co.  r.  Hawk,  72  Ala. 
1112L 

Ptraona  or  anUnaU  In  h/k/hway. 

Persons  traveling  in  a  highway  parallel  to  a  rail- 
road have  .no  right  to  the  benefit  of  a  statutory 
provision  requiring  signals  of  a  train  before  reach- 
ing a  public  crossing.  Bast  Tennessee,  V.  &  O.  B. 
Co.  V.  Feathers,  10  Lea,  106. 

The  court  said  that  the  statute  precautions  can 
have  no  application  where  the  pardee  are  not  en- 
dangered by  crossing  the  railroad,  but  only  by  rea^ 
•on  of  traveling  parallel  to  it,  and  decided  the  case 
squarely  on  this  ground.  In  Bansom  v.  Chicago, 
Bt.  P.  M.  ft  O.  R.  Co.  62  Wis.  178,  the  court  points 
out,  however,  that  in  the  Tennessee  case  the  stat- 
ute required  signals  one  fourth  of  a  mile  before 
reaching  a  crossing,  and  that  in  fact  the  plaintiirii 
were  injured  at  more  than  one  fourth  of  a  mJle 
past  the  crossing,  and  says:  "Hence  at  the  place 
of  the  injury  the  railroad  company  was  under  no 
statutory  obligation  to  sound  any  slgnaL** 

On  the  other  hand,  in  the  Wisconsin  case  it  Is 
held  that  a  person  driving  along  a  highway  parallel 
with  the  railroad,  but  near  a  crossing,  although  not 
intending  to  crosd  the  railroad,  is  entitled  to  the 
benefit  of  a  statute  requiring  signals  by  a  train  ap- 
proaching a  crossing  and  can  recover  for  injuries 
caused  by  the  fright  of  a  horse  which  resulted 
from  the  approach  of  a  train  without  giving  the 
required  signalii  Bansom  ▼.  Chicago,  Bt^  P.  M.  ft 
0.  R.  Co.  ntpfXL 

The  fright  of  a  hofse  being  driven  on  a  highway 
near  to  a  railroad  erossing,  which  was  caused  by 
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the  approach  of  a  train  without  giving  the  signals 
required  by  law,  renders  the  railroad  company  lia- 
ble for  the  resulting  damages  although  there  was 
no  collision.  Pollock  v.  Eastern  R.  Co.  124  Mass. 
168;  Norton  v.  Eastern  R.  Ca  118  Uass.  866;  Pres- 
cott  V.  Eastern  R.  Co.  118  Mass.  870;  Rosenberg  v. 
Grand  Trunk  R.  Co.  8  Ont  Rep.  448;  Yoak  v. 
Northern  Cent.  R.  Co.  76  N.  Y.  820. 

So  where  there  is  a  collision  the  fact  that  a  trav- 
eler's horse  on  the  approach  of  a  train  was  fright- 
ened and  suddenly  started  forward  and  drew  his 
wagon  in  ftont  of  it,  makes  the  railroad  company 
liable  for  the  damages  resulting  If  they  would 
have  been  avoided  had  the  istatutory  signals  been 
given.  Cosgrove  v.  New  York  Cent,  ft  H.  R.  R. 
Co.  84  N.  Y.  88,  41  Am.  Rep.  866. 

A  traveler  who  has  passed  a  crossing  before  a 
train  reaches  it  is  nevertheless  entitled  to  the  pro- 
tection of  a  statute  requiring  signals  by  an  ap- 
proaching train  and  can  recover  if  by  reason  of 
the  failure  to  give  such  signals  his  team  is  fright- 
ened and  damages  result  therefrom.  Wakefield  v. 
Connectiout  ft  P.  R.  R.  Co.  87  Vt  880. 86  Am.  Dec 
711. 

Injury  to  cattle  lawfully  upon  a  highway  crooa- 
ing  by  a  train  which  failed  to  give  the  statutory 
signals  renders  the  company  liable  to  the  owner. 
The  signals  are  not  required  and  intended  solely 
as  a  warning  to  human  beings,  but  also  to  prevent 
frightening  cattle.  Palmer  v.  St.  Paul  ft  D.  R.  Co. 
88  Minn.  416. 

Damages  caused  by  the  fright  of  a  team  while 
ploughing  in  afield  near  a  railroad  crossing  give 
no  right  to  recover  against  a  railroad  company  for 
failure  to  give  the  statutory  signals  of  the  approach 
of  the  train  at  the  crossing  as  the  statutory  re- 
quirement is  intended  only  for  the  protection  of 
travelers  on  the  highway.  Williams  v.  Chicago  ft 
A.R.Co.llL.R.A882,18611L48L 

Persons  traveling  on  a  street  within  the  limits  of 
a  city  or  village  within  which  a  railroad  company 
is  not  required  to  give  signals  of  approaching 
trains,  are  not  entitled  to  the  benefit  of  a  statute 
requiring  signals  at  a  crossing  outside  of  such  dty 
or  vinaffe.  Clark  v.  Missouri  Pac.  R.  Ca  86  Ksn. 
860;  Missouri  Pac.  R.  Co.  ▼.  Pierce,  88  Kan.  61. 

iy)r  noU  on  the  question  as  to  what  are  cross- 
ings at  which  signals  are  required,  see  Sanl>om  v. 
Detroit,  &  a  ft  A  R.  Ca  (Mich.)  16  L.  &  A.  118. 

B.  A.B. 
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ODonnell  r.  Providenee  db  W.  R,  Co,  6  R. 
T.  211;  East  Tennessee,  V.  A  0,  R,  Co.  v. 
Featkers,  10  Lea,  108;  Hariy  v.  Gwi<ra/  R,  Co. 
ofN.  J.  42  N.  Y.  468:  Fojwfc  r.  N</rthem  Cent. 
A  6V>.  75  N.  T.  820?  BcW  v.  Hannibal  A  St.  J. 
B.  Co.  72  Mo.  60;  Rokbaek  v.  PaHfle  R.  Co.  48 
]Mo.  187;  Evans  v.  Atlantic  ilk  P.  R.  Co.  62 
Mo.  49;  BaUimore  A  0.  R.  Co.  y.  Depew,  40 
Ohio  St.  121;  iV<>r«on  v.  Eastern  R.  Co.  118 
Mass.  866;  Pike  v.  (Mtoa^o  <lK  il.  R.  Co.  80  Fed. 
Bep.  754;  WiUiams  ▼.  C^toi^  <jK  il.  i2.  Ob.  11 
L.  R.  A.  852,  185  111.  491;  RandaU  y.  Balti- 
more d  0.  R.  Co.  109  U.  8. 478,  27  L.  ed.  1008; 
JSpicer  y.  Cincinnati  A  0.  R.  Co.  84  W.  Va. 
514;  8t.  Louis  d8.  F.R  Co.  y.  Paine,  29  Ean. 
166;  Nashmlle,  C.  A  St.  L.  R  Co.  v.  Bemhree, 
85  Ala.  481;  Neely  y.  C/iarlotte,  C.  A  A.  R  Co. 
88  8.  C.  186;  Hale  t.  Columbia  A  Q.  R.  Co.  84 
8.  C.  292;  Barber  y.  Richmond  A  D.  R  Co.  Id. 
444;  Patterson,  Railway  Accident  Law,  §  160; 
2  Sheann.  &  Redf.  Neg.  470;  2  Rorer.  Rail- 
roads, %  1004.  8ee  also  Miseouri  Pae.  R  Co. 
Y.  Pierce,  S3  Ean.  61;  Clark  y.  Missouri  Pac. 
R.  Co.  85  Kan.  860;  Chicago,  R 1.  A  P.  R.  Co. 
Y.  Einiger,  114  111.  88;  Roden  y.  Chicago  A  0. 
T.  R.  Co.  188  Hi.  72;  Toomey  v.  Southern  Pae. 
R.  Co.  10  L.  R  A.  189,  86  Cfal.  874. 

The  authority  to  operate  a  railroad  includes 
the  right  to  make  the  noise  incident  to  the 
moYement  and  working  of  its  engines,  as  in 
the  escape  of  steam  and  the  rattling  of  cars. 

Stanton  y.  Louisville  A  N.  R  Co.  91  Ala. 
882. 

Beck»  Ch.  J.,  delivered,  the  opinion  of  the 

court: 

1.  The  undisputed  facts  of  the  case  are  these: 
"While  the  plaintiff  was  rightfully  engaged  in 
unloadinff  com  from  his  wagon  into  a  crib 
upon  defendant's  depot  ground  near  the  rail- 
road track,  an  engine  pacing  on  the  railroad 
frightened  defendant's  horses  hitched  to  the 
waffon,  causing  them  to  run  away,  throwing 
plaintiff  from  the  wagon,  therel^  inflicting 
personal  injuries,  to  recover  for  which  this  suit 
IS  brought.  The  crib  in  which  defendant  was 
unloadmg  the  com  was  near  two  highway 
crossiogs  upon  defendant's  road,  over  which 
the  engine  ran  without  the  bell  thereon  being 
rung.  Upon  these  facts  the  court  directed  a 
▼erdict  for  defendant  byan  instraction  in  the 
following  language:  "You  are  instmcted  in 
this  case,  the  evidence  of  the  plaintiff,  which 
is  undisputed,  shows  that  at  the  time  the  plain- 
tiff's team  started  to  run,  and  he  was  thrown 
from  the  wagon  and  injured,  he  was  unloading 
a  load  of  com  at  the  corn-crib,  near  the  de- 
fendant's station-bouse,  and  was  not  attempt- 
ing to  cross  the  railway  track,  or  using  a  high- 
way for  the  purpose  of  traveling  thereon. 
Under  these  circumstances,  I  charge  you  that 
the  failure  to  ring  the  bell,  as  charged  in  the 
petition,  does  not  constitute  negligence  on  the 

1>art  of  defendant,  for  which  It  can  be  held 
table  in  this  action,  and  that  the  statute  re- 
quiring a  bell  to  be  rung  approaching  public 
crossings  does  not  apply  to  this  case,  andyour 
verdict  should  be  for  the  defendant."  Upon 
this  instruction  arises  the  only  question  in  the 
case. 

2.  Chapter  104,  Acts  20th  Gen.  Assem.  (Mil- 
ler's Code,  471),  provides  as  follows:  "  That  a 
hell  and  a  steam  whistle  shall  be  placed  on 
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each  locomotive  engine  operated  on  any  rail- 
wav  in  this  state,  and  said  whistle  shall  b% 
twice  sharply  sounded  at  least  sixty  rods  be- 
fore a  highway  crossing  is  reached,  and  after 
the  sounding  of  the  whistle  the  bell  shall  be 
rung  continuously  until  the  crossing  is  passed; 
providing,  that  at  street  crossings  within  the 
limits  of  incorporated  cities  or  towns  the 
sounding  mav  be  omitted,  unless  required  by 
the  council  of  any  such  city  or  town;  and  the 
company  shall  also  be  liable  for  all  damages 
which  shall  be  sustained  by  any  person  by 
reason  of  such  neglect."  Section  2:  "  Every 
officer  or  employl  of  anv  railway  compHuy 
who  shall  violate  any  of  tne  provisions  of  this 
Act  shall  be  punished  by  fine,  not  exceeding 
one  bundled  dollars,  for  each  offense."  Tbe 
statute  imposed  the  duty  upon  the  person  oper- 
ating the  engine  to  ring  the  bell  while  the  en- 
gine was  passing  the  place  where  plaintiff  was 
unloading  his  com,  and  makes  tbe  neglect  of 
such  a  duty  a  misdemeanor  punishable  by  fine, 
and  declares  that  defendant  shall  "  be  liable 
for  all  damages  which  shall  be  sustained  by 
any  person  by  reason  of  such  neglect."  The 
failure  of  defendant's  employes  to  perform  the 
duty  to  ring  the  bell,  imposed  upon  tbem  by 
statute,  was  negligence,  under  tbe  familiar 
doctrine  of  the  law.  Gorrdl  v.  Burlingtou,  C. 
R.  A  MR  Co.  88  Iowa,  120. 18  Am.  Rep.  22; 
Shearm.  A  Redf.  Ne^.  8d  ed.  §  18  /.  It  will 
be  observed  that  the  oell  is  to  be  rung  at  the 
crossings.  It  may  be  presumed  that  the  stat- 
ute is  intended  to  wam  persons  at  the  crossings 
of  tbe  approach  of  the  cars,  and  thus  enable 
them  to  avoid  the  engine.  But  the  signal  en- 
ables all  persons  who  may  be  exposed  to  dan- 
ger by  the  approaching  engine  to  escopc  It, 
and  such  persons  mav  rely  upon  the  disc  h;ire:e 
of  the  duty  requirea  by  the  statute,  as  in  all 
other  cases,  ana  act  accordingly.  It  is  there- 
fore plain  tbat  plaintiff  sustained  injury  bv  ?he 
neglect  of  defendant's  employes  in  ouiitiiiig 
the  signal,  and  may  recover  therefor.  It  can- 
not be  doubted  that  when  one  may  rely  ui>on 
the  discharge  of  a  dutv  imposed  Ib^  law  uixm 
another,  and  is  inlurej  by  the  negligent  omis- 
sion of  that  duty,  he  may  hare  an  action  tlicre- 
for  against  the  person  guilty  of  the  negli  ciice. 
It  is  not  the  case  of  negligence  in  tbe  perform- 
ance of  a  contract  for  the  transportation  of 
persons  and  property,  but  it  is  negligeiKc  by 
reason  of  the  omi^^sion  of  a  duty  imp<  »  d  by 
statute.  The  negligent  omission  was  inher- 
ently wrong,  for  it  is  in  violation  of  the  s'ut- 
ute,  and  is  a  misdemeanor,  and  it  endamtf  ri*d 
life  and  property  of  all  persons  expoM.>d  to 
the  danger  of  a  passing  enfrine  without  the  .sig- 
nals required  by  law.  It  is  plain  tbat  all  per- 
sons exposed  to  the  dangers  and  sufferin«r  \'\\^m 
the  effects  of  such  negligence  may  rtcover 
therefor.    Sbearm.  &  Redf.  Neg.  §  54. 

8.  The  instruction  of  the  court  below,  direct- 
ing tbe  verdict,  seems  to  be  based  upon  uie 
thought  that  no  one  is  entitled  to  proi  cmoq 
against  the  negligence  of  omitting  to  rii'u:  the 
bell,  except  persons  who  were  usmg  or  uhoul 
to  use  the  highway  crossing.  This  would  be 
trae  only  in  case  the  negligence  was  tbe  omis- 
sion of  an  obligation  or  duty  raised  t»y  con- 
tract, express  or  implied,  or  imposed  by  sTxcial 
relations  of  the  parties.  Bat  tbe  case  is  one 
where  tbe  negligence  causing  the  injury  arises 
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bj  reason  of  the  Tiolatloii  of  a  statute  which 
declares  the  oegligeDce  to  be  a  misdemeanoT. 
In  support  of  these  views,  we  cite  WakefiM  y. 
ConmeUcut  db  P,  B,  Co,  87  Yt.  8d0,  86  Am. 
Dec.  711;  Central  B.  Co,  v,  Baiford,  82  Ga. 
400;  Georaia  B,  Co.  T.  WiUiams,  74  Ga.  728; 
Wutern  db  A,  B  Co.  r.  Touna,  81  Ga.  897; 
Ban9om  y.  Chicago,  8t,  P.  M.  i  0.  R  Co.  62 
Wis.  178. 

Cases  are  cited  by  counsel  for  defendant  in 
support  of  views  in  conflict  with  our  conclu- 
sions. Borne  are  to  that  effect;  but  we  are 
clearly  of  the  opinion  that  they  are  in  conflict 
with  principle.  Other  cases  cited  by  counsel 
are  not  io  conflict  with  our  conclusions  in  this 
case.  In  our  opinion^  the  district  court  erred 
in  giring  the  instruction  directing  a  verdict  for 
defendant 

Its  judgment,  therrfore,  ought  to  be  reverted. 

A  petition  for  rehearing  was  subsequently 

f ranted,  after  which  Rotnrock»  J.,  on  be- 
alf  of  the  court,  on  October  14, 1892,  deliv- 
ered the  following  opinion: 

A  petition  for  rehearing  was  mnted  in  this 
case,  and  we  have  again  examined  the  ques* 
tion  involved  in  the  light  of  rearrument  by 
counsel  for  the  respective  parties.  It  & 
claimed  in  the  petition  for  rehearing  that  the 
cases  cited  in  the  opinion  as  sustaining  the 
conclusion  reached  are  not  in  point.  It  rarely 
occurs  that  cases  are  exactly  alike  in  their 
facts.  This  can  occur  only  when  the  cases 
arise  out  of  the  same  transaction.  But  there 
are  a  multitude  of  adjudged  cases  which  are 
so  nearly  alike  that  the  same  legal  principles 
may  be  applied  in  deciding  them.  It  is  im- 
portant that  we  keep  in  mind  the  precise  rela- 
tion that  the  plaintiff  in  this  case  sustained  to 
the  railroad  company.  He  had  driven  his 
wagon  loaded  with  com  upon  the  station 
ground  for  the  purpose  of  placing  the  load  in 
a  crib,  that  the  corn  might  be  shipped  on  the 
defendant's  road.  It  is  a  matter  of  common 
knowledge  thbt  grain  elevators,  com  cribs, 
coal  sheds,  and,  in  some  instances,  lumber 
yards,  are  located  on  station  grounds  of  rail- 
roads. Every  team  which  is  ariven  upon  the 
grounds  for  the  purpose  of  loading  or  unload- 
ing grain  or  other  freight  received  or  to  be 
shipped  on  the  railroad  must  be  regarded  as  on 
tbe  aepot  ground  by  the  invitation  of  the  rail- 
road company.  It  is  an  absolute  necessity 
that  they  should  be  there  to  transact  their  busi- 
ness: otherwise,  the  railroad  company  could 
not  transact  the  business  of  a  common  carrier. 
In  the  case  of  Wakefield  v.  Conneciicut  d  P, 
B.  Co.,  87  Vt.  880.  86  Am.  Dec.  711,  the  plain- 
tiff had  driven  his  team  over  a  highway  cross- 
ing and  along  a  public  road,  about  85  rods 
south  on  the  highway,  parallel  with  the  rail- 
road, when  a  train  going  north  frightened  his 
horses.  The  negligence  charged  was  that  the 
cro!»iDg  signal  was"  not  given.  The  question 
was  whether,  after  having  passed  the  crossing, 
a  duty  was  due  to  him  to  give  the  signals. 
The  court  held  that  the  purpose  of  the  law  is 
to  secure  as  much  safety  as  could  be  done  by 
notice  of  the  approach  of  an  engine  against  ac- 
cidents by  reason  of  such  crossings.  But  the 
court  Raid:  "While  such  accidents  are  in  tbe 
main  likely  to  happen  lo  persons  approaching 
and  about  passing  such  crossings,  yet  they  are 


not  confined  to  such  persons,  and  we  think  it 
would  be  an  unwarrantable  restriction  of  this 
provision  of  the  statute  to  hold  that  the  duty 
thereby  imposed  has  reference  only  to  persons 
approaching  or  in  the  act  of  passing  the  cross- 
ing. In  our  Judgment,  that  duty  exists  in  ref- 
erence to  all  persons  who,  being  lawfully  on  or 
in  the  vicinity  of  the  crossing,  may  be  subject- 
ed to  accident  and  injury  ^  the  passing  of 
engines  at  that  place."  In  Georgia  B.  Co.  v. 
WiUianu,  74  Ga.  723,  the  case  and  question 
decided  are  well  and  tersely  stated  in  a  head- 
note  as  follows:  ''Where  a  person  injured  by 
a  railroad  train  was  walking  on  the  track 
without  the  permission  of  the  company,  and 
had  passed  oeyond  the  crossing  of  a  public 
road  about  200  yards,  when  he  was  injured  bv 
a  train  coming  up  behind  him,  a  noncompli- 
ance on  the  part  of  the  company  with  the  law 
in  regard  to  tbe  duty  of  railroad  companies  in 
respect  to  the  erection  of  blow  posts,  and  tbe 
blowing,  and  continuing  to  blow,  tbe  whistle, 
and  the  checking,  and  continuing  to  check, 
the  speed  in  running,  may  go  to  the  iury  as  a 
circumstance  showing  negligence."  This  case 
was  approved  in  Central  B.  Co.  v.  Baiford,  82 
G^a.  400.  In  Bansom  v.  Chicago,  8t.  P.  M.  <i 
C.  B.  Co.,  eQ  Wis.  178,  it  was  held  that  a 
statute  similar  to  that  in  force  in  this  state  was 
designed  to  guard  against  danger  of  injury 
from  the  frightening  of  teams  travelioff  upon 
the  highway  or  crossing,  as  weU  as  tbe  Hanger 
of  actual  collision  at  the  crossing;  and  a  rail- 
road company  is  therefore  liable  for  injuries 
caused  by  a  failure  to  comply  with  that  statute 
to  persons  traveling  upon  a  highway  parallel 
to  tbe  railroad,  and  not  intending  to  cross  the 
track. 

Now,  it  appears  to  us  that  these  cases  are  in 
accord  with  the  reasoning  and  result  reached 
in  the  foregoing  opinion.  Indeed,  they  go 
further  in  their  requirements  as  to  the  duty  of 
the  company  to  give  the  signals  tban  it  is 
necessary  to  go  in  the  case  at  bar.  In  the 
Williame  Case  the  plaintiff  was  in  no  manner 
connected  with  the  railroad  company,  and  his 
position  had  no  relation  to  the  crossing,  or  to 
travel  on  a  parallel  road.  He  was  walking  on 
the  railroad  track  without  the  permission  or 
invitation  of  the  railroad  company.  In  the 
other  cases  the  parties  were  not  approaching 
a  crossing,  nor  intending  to  cross,  but  were 
traveling  Tines  of  road  parallel  with  the  rail- 
road, in  the  case  at  bar  the  plaintiff  was  upon 
tbe  depot  grounds,  where  it  was  actually 
necessary  that  he  should  be,  to  unload  his  com, 
that  the  defendant  might  conveniently  receive 
it  and  ship  it  to  market.  In  the  case  of  Cahill 
V.  Cincinnati,  K  0.  db  T.  P.  B.  Co,,  13  Ky.  L. 
Rep.  714,  it  was  held  that  persons  lawfully 
using  a  private  crossing  are  entitled  to  the 
beneflt  of  signals  which  they  know  it  is  the 
duty  and  custom  of  the  railroad  to  give  at  pub- 
lic crossings,  and  for  failure  to  give  such  sig- 
nals, negligence  as  to  such  persons  will  be  im- 
puted to  the  railroad  company.  It  is  to  be 
said  that  there  is  no  statute  in  force  in 
the  state  of  Kentucky  requiring  signals  lo 
be  given,  but  it  Is  held  by  the  courts  of 
that  state  that  a  failure  to  give  such  signal  of 
the  approach  of  a  railroad  train  as  would  be 
sufficient  to  apprise  persons  at  or  near  a  public 
crossing  of  its  approach  is  regarded  as  neglL 
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freDce.  And  in  the  recent  case  of  Sanborn  y. 
Detroit^  B,  0,  d:  A.  B.  Co.  (Mich.)  16  L.  R 

A.  119,  it  was  held  by  a  majority  of  the  court 
that  the  provisions  of  a  statute  requiring  a 
hifi:hway  signal  to  be  given  inures  to  the  bene- 
fit not  only  of  persons  on  the  highway,  but  to 
one  injured  by  reason  of  failure  to  give  the 
signal  while  lawfully  using  a  private  crossing 
at  a  distance  from  the  hif^hway.  It  appears 
to  us  thai  the  last  two  cited  cases  are  more 
nearly  in  principle  like  the  case  at  bar  than 
those  cited  in  the  foregoing  opinion.  In  the 
case  at  bar  the  plaintiff  was  on  the  depot 
grounds,  unloading  his  corn,  by  the  permission 
aud  inyitation  of  the  defendant,  and  in  the 
cited  cases  the  parties  injured  were  lawfully 
upon  the  private  crossiugs,  and  each  had  a 
right  to  suppose  that  the  defendant's  employes 
would  obey  the  law  of  the  state  requiring  sig- 
Dhls  at  public  crossings. 

It  is  conceded  in  the  foregoing  opinion  that 
cases  cited  by  counsel  for  the  defeooant  are,  in 
eilect,  in  conflict  with  our  conclusions.  These 
cases  are  again  called  to  our  attention  in  the 
petition  for  rehearing.  The  first  case  presented 
in  the  petition  is  (/ZhnneU  v.  Promdenee  A  W, 
E.  C<7.,  6  R.  L  211,  where  a  party  walking  on  a 
railroad  track  a  short  distance  from  a  high- 
way crossing  was  run  over  and  injured,  and 
brought  suit  against  the  company,  alleging  a 
failure  to  ring  the  bell,  as  required  by  statute, 
as  negligence.  It  was  held  that  he  could  not 
recover,  because  the  statute  was  not  for  the 
benefit  of  persons  in  the  situation  of  the  plain- 
tiff, the  statute  not  having  been  enacted  for  his 
benefit.  Ekut  Tenneasee,  F.  dt  0.  B.  Co.  v. 
Feaiheri,  10  Lea,  103,  is  a  case  where  the  plain- 
tiff and  his  wife,  traveling  on  horseback,  had 
passed  over  the  crossing,  and  traveled  east  on 
a  road  parallel  with  the  railroad  for  a  quarter 
to  half  a  mile  from  the  crossing,  when  a  train 
approached  from  the.  west,  and  frightened  tiie 
wife's  horse,  which  threw  her,  and  killed  her. 
It  was  held  that  the  company  was  not  liable 
for  failure  to  ^ve  a  crossing  signal.  The  rea- 
son of  the  decision  is  that  the  statute  does  not 
apply,  because  the  plaintiff  and  his  wife  were 
riding  parallel  to  the  railroad,  with  no  purpose 
to  cross  it.  Edrty  v.  Central  B,  Co.  of  Ni  J,, 
42  N.  T.  468,  was  another  case  where  a  parly 
was  injured  while  walking  on  the  railroad 
track  at  a  point  200  feet  from  a  road  crossing. 
It  was  held  that  the  railroad  company  owed 
him  no  duty,  under  the  law,  to  ring  the  bell  or 
Bound  the  whistle.    BeU  v.  EanntSal  A  St.  J. 

B.  Co., '12  Mo.  50,  was  another  case  where  a 
boy  was  standing  on  a  railroad  track  40  to  60 
feet  from  a  street  or  road  crossing,  and  was 
run  over  and  killed.  It  was  held  that  a  statute 
requiring  a  bell  to  be  rung  at  a  public  crossing 
was  for  the  benefit  of  persons  at  the  road 
crossing,  or  approaching  it,  and  not  for  one  40 
or  60  feet  away  from  it  and  on  the  railroad 
trook.    In  WiUianu  ▼.  Chieago  <t  A.  B.  Oo.^ 
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186  Dl.  491,  it  was  held  that  a  statute  requiring 
erossing  signals  to  be  given  had  no  application 
to  the  case  where  the  plaintiff  was  plowing  on 
a  farm  near  the  railroad  right  of  way.  Other 
cases  are  cited  which  hold  that  a  statutory 
provision  requiring  signals  upon  the  approach 
to  a  public  crossing  are  for  the  benefit  of  trav- 
elers upon  public  highways,  and  not  for  others. 

The  only  cases  cited  by  counsel  for  appellee 
in  which  it  is  held  that  the  duty  to  give  a 
crossing  signal  has  no  application  to  persons 
having  substantially  the  same  relations  to  the 
railroad  company  as  the  plaintiff  in  this  case 
are  Baltimore  dbO.  R  Co.  y.  Depfto,  40  Ohio 
St.  121,  and  Pike  v.  Cliieago  dt  A.  B.  Co.  89 
Fed.  Rep.  754.  In  the  first-named  case  the 
plaintiff  was  injured  while  walking  on  the 
railroad  track  from  the  station  to  a  car  load  of 
his  goods,  which  he  was  about  to  send  over 
the  road;  and  in  the  last  named  case  the  plain- 
tiff was  a  watchman  on  a  railroad  bridge,  and 
he  alleged  that  by  reason  of  a  failure  to  give  a 
crossing  signal  at  a  public  highway  half  a  mile 
from  the  bridge,  he  was  caught  on  the  bridge 
and  injured. 

It  is  not  to  be  denied  that  there  Is  a  conflict 
of  authorities  upon  the  question,  but  it  will  be 
seen,  by  an  examination  of  all  the  cases,  that 
in  most  of  them  which  hold  thst  a  failure  to 
give  the  signal  is  not  negligence  the  plaintiff 
bore  no  relation  to  the  company  wbateyer. 
He  was  either  upon  the  railroad  track  without 
permission,  or  engaged  in  no  duty  to  the  rail- 
road company,  but  was  in  a  place  of  danger 
of  his  own  choice,  and  for  his  own  convenience 
or  pleasure.  Another  was  plowing  in  a  field. 
We  do  not  hold  that  a  railroad  company  may 
incur  liability  for  damages  occasioned  by  the 
frightening  of  teams  engaged  in  all  kinds  of 
seryice  and  employment  near  the  railroad 
track  because  no  signal  is  given  at  public 
crossings,  by  reason  of  which  teamsters  fail  to 
secure  their  teams  when  the  cars  approach » 
and  it  is  not  necessary  in  this  case  to  hold  that 
it  is  negligence  to  fail  to  give  the  signals  to 
travelers  upon  highways  running  parallel  with 
the  railroad.  We  desire  to  limit  the  general 
statements  of  the  foregoing  opinion  to  the 
particular  facts  of  this  case,  and  our  holding  i» 
that  the  relation  between  the  defendant  and 
the  plaintiff  was  such  that  the  plaintiff  had 
the  right  to  rely  on  the  defendant  obeying  the 
law  in  reference  to  giving  the  signal.  Any 
other  disposition  of  the  case  would  oe  a  license 
to  locomotive  engineers  to  approach  stations, 
whore  there  are  always  road  and  street  crosa- 
ings,  without  warning  by  signals,  no  matter 
what  injury  might  result  from  frightening 
teams  lawfully  upon  the  station  grounds,  wttb 
persons  in  charge  transacting  business  with 
ttie  railroad  company. 

We  adhere  to  the  original  opinion,  and  tA» 
judgment  i$  revened. 
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Edmund  8.  DOTY,  Appt., 

PmST  NATION  IL  BANK  of  Larimore, 

Eeipt. 

( N.0ak. ) 

^1.  Section  5189f  U.S. Bev. 8t»t*» pro- 
V  ▼idin^  that  the  stock  of  a  national 
bank  shall  be  '^transferable  on  the  books 
of  the  association  in  such  manner  as  may  be  pre- 
scribed In  the  by-laws  or  articles  of  association*** 
was  enacted  for  the  benefit  of  the  corporation, 
its  shareholders  and  oreditora,  only.  As  to  all 
other  parties,  a  transfer  of  such  stock,  srood  at 
(wmmon  law.  Is  good  under  the  statute. 

£•  Under  the  Federal  statntest  the 
rights  of  a  transferee  of  national  bank 
■tockt  under  an  unrecorded  transfer,  good  at 
common  law,  are  superior  to  the  rights  of  a  sub- 
sequent attaching  creditor  of  tlie  transferrer 
'wrlthout  notice. 

8*    It  is  not  competent'for  state  leflrislar 
tlon  to  limit  or  interfere  with  the  trans- 
quality    of    national    bank 

Ey  as  the  same  Is  left  by  the  statutes  of  the 
United  States. 

(August  6, 189^^) 

APPEAL  by  plaintiflf  from  a  Judgment  of 
the  District  Court  for  Grand  Forks  County 
in  favor  of  defendant  in  an  action  brought  to 
recover  the  value  of  certain  shares  of  the 
capital  stock  of  defendant  Bank,  which  its  di- 
rectors refused  to  transfer  on  its  books  to 
plaintiff.    Affirmed, 

The  facts  are  stated  In  the  opinion. 

J^estn,  Bosard  A  Van  Wormer,  for 
appellant: 

The  theoTT  of  the  action  is,  that  the  defend- 
ant, if  the  plaintiff  had  a  right  to  insist  on  the 
transfer,  is  liable  in  damages  for  refusing  to 
make  the  transfer.  This  liabilityiB  clearly  es- 
tablished by  the  authorities.  The  damages 
are  the  value  of  the  stock  with  interest. 

Soone,  Corp.  §  122,  note  IS,  and  cases;  Bond 
T.  ML  Hope  Iron  Co.  99  Mass.  505,  97  Am. 
I>ec.  49;  Bankqf  America  y.  McNeil,  10  Bush, 
64;  Sargent  v.  Franklin  Ins,  Co.  8  Pick.  90,  19 
Dec,  806;  Koriright  v.  Buffalo  Oommer- 
Bank,  20  Wend.  91, 22  Wend.  848;  Dayton 
Jfat.  Bank  v.  Merchants  Nat.  Bank,  87  Ohio 
8t.  20S-215;  Case  v.  Citizens  Bank  of  Louii- 
iana,  100  U.  S.  446,  25  L.  ed.  695;  Freon  v. 
Carriage  Co.  42  Ohio  St.  SO,  51  Am.  Rep.  794; 
Kimball  v.  Union  Water  Co.  44  Cal.  178,  13 
Am.  Rep.  157;  Baltimore  City  Pass.  R.  Co.  v. 
Sewell,  35  Md.  288,  6  Am.  Rep.  402;  Baker  v. 
Marmftall,  15  Minn.  177;  Lawson,  Rights,  Rem. 
&  Pr.  §  466. 

Was  the  attachment  without  notice  of  the 
prior  pledge  superior  to  the  pledge  of  tbe 
stock?    It  Is  first  insisted  that  the  case  falls 

•Headaotes  by  Babxholomkw,  J. 


within  the  provisions  of  seclion  2915,  Oomp. 
Laws,  which  so  far  as  this  question  is  con- 
cerned provides:  "Whenever  the  capital  stock 
of  any  corporation  is  divided  into  shares,  and 
certificates  thereof  are  issued,  such  shares  of 
stock  are  personal  property  and  may  be  trans- 
ferred by  indorsement  by  the  signature  of  tbe 
proprietor,  or  his  attorney  or  legal  representa- 
tives and  delivery  of  the  certificate;  but  such 
transfer  is  not  valid  except  between  the  parties 
thereto  until  the  same  is  so  entered  upon  tbe 
books  of  the  corporation  as  to  show  the  name 
of  the  parties  by  and  to  whom  transferred,  the 
number  or  designation  of  the  shares  and  the 
date  of  transfer." 

Under  such  a  statute  the  rights  of  an  attach- 
ing creditor  without  notice  of  a  prior  unre- 
corded transfer  are  superior  to  such  transfer. 

Cases  cited  in  Re  Argue  Printing  Co.  12  L. 
R.  A.  781, 1  N.  Dak.  484;  Conway  v.  John,  14 
Colo.  80;  Buttriek  v.  Nashua  &  L.  R.  Co.  62 
N.  H.  418,  18  Am.  St.  Rep.  578.  See  partic- 
ularly  the  cases  of  Fisher  v.  Essex  Bank,  5 
Gray,  378;  Re  Murphy,  51  Wis.  519;  Fort 
Madison  Lumber  Co.  v.  Batavtan  Bank,  71 
Iowa,  270. 

In  states  where  an  attachment  has  prece- 
dence over  not  only  transfers  without  reg- 
istry made  after  the  attachment  is  levied,  but 
over  unregistered  transfers  made  before  the 
levy  of  attachment,  a  pledge  like  a  sale  of 
stock  is  protected  against  attachment  on  the 
pledgeor's  debts  only  bv  registry. 

Cook,  Stock  &  Stockholders,  §  465,  note  S. 

By  the  transfer  of  the  stock  as  collateral  se- 
curity, tbe  pledgee  secured  the  legal  title 
thereto. 

Oermania  Nat.  Bank  of  N.  0.  v.  Cau,  99  U. 
S.  628, 25  L.  ed.  448;  Rick  v.  Boyee,  89  Md.  314. 

Under  statutes  similar  to  section  S;915  it  has 
been  hdd  that  a  registration  of  the  transfer  is 
essential  to  the  translation  of  the  le^l  title. 

The  undoubted  policy  of  the  law  is  that  the 
creditor  shall  levy  according  to  the  record,  and, 
that  he  may  be  protected  when  he  acts,  relying 
on  tbe  record,  section  2915  has  declared  that 
the  transfer  shall  not  be  valid  except  as  between 
the  parties,  unless  it  is  recorded. 

See  Fisher  v.  Essex  Bank,  supra;  Sibley  v. 
Qvinsigamond  Nat.  Bank,  138  Mass.  515-521; 
Central  Nat.  Bank  v.  WiUiston,  188  Mass. 
244;  Fort  Madison  LuwJber  Co,  v.  Batavian 
Bank,  supra. 

The  state  can  pass  such  a  law.  It  is  in  no 
manner  in  conflict  with  the  Act  of  Congress 
regulating  tbe  transfer  of  national  bank  stock. 

It  in  no  manner  affects  tbe  national  govern- 
ment or  tbe  relation  of  the  stockholder  to  the 
bank,  but  merely  fixes  the  rights  as  between 
themselves  of  two  claimants  to  the  same  stock. 

See  Hol>lfs  v.  Western  Nat.  Bank,  2  Browne, 
Nat.  Bank  Cases,  187. 

It  is  also  insisted  that  under  the  National 
Banking  Law  the  rights  of  the  attaching  cred- 
itor are  superior  to  an  unrecorded  transfer. 


Kom.— For  note  on  attachments  against  national 
tHiP*f»-  see  Armstrong  v.  Chemical  Nat.  Bank  (N, 
T.)  6  Ifc  R.  A.  228. 

For  mole  on  stock  certificates  generally,  see  Be 
Artroa  Printing  Go.  (N.  Dak.)  12  L.  JEL  A.  78L 
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For  note  on  stolen  stock  certificates,  see  Swim  v. 
Wilson  (CaL)  18  L.  R.  A.  005. 

For  note  on  duty  of  corporations  as  to  transfer  ol 
stock  held  in  trust,  see  Peck  v.  Providence  Gas  Go. 
(E.L)UL.B.A.643. 
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The  Act  of  CoDgress  provides,  "the  capital 
stock  of  any  association  shall  be  divided  into 
shares  of  $100  each  and  he  deemed  personal 
property  and  transferable  upon  the  books  of 
the  corporation  in  such  a  manner  as  may  be 
prescribed  by  the  by-laws  or  articles  of  asso- 
ciation." 

Miniton  ▼.  Z<^t7i,  108  U.  S.  800,  26  L.  ed. 
682;  Buitnek  v.  Na$htia  &  L,  R,  Co.  62  N.  H. 
418, 18  Am.  St.  Rep.  578. 

Meters,  Newman  A  Resser*  for  respond- 
ent: 

The  state  can  exercise  no  control  over  na- 
tional banks'nor  in  any  wise  affect  their  opera- 
tions, except  in  so  far  as  Congress  may  see 
proper  to  permit. 

Farmen  &  M.  Nat.  Bank  of  Buffalo  r.  Dear- 
ing,  91  U.  S.  29,  23  L.  ed.  198. 

National  banks  are  means  and  instrument- 
alities adopted  by  Confess  to  promote  and  fa- 
cilitate the  fiscal  operations  of  the  government, 
and  as  such  are  under  the  exclusive  control  of 
Congress. 

Ibid,;  OAorn  ▼.  Bank  of  U.  8.  2^  U.  8.  9 
Wheat.  788.  6  L.  ed.  204;  McGuUoch  v.  Mary- 
land, 17  U.  B.  4  Wheat  816,  4  L.  ed.  579. 

If,  then,  the  levy  and  sale  were  effectual  to 
devest  Bowne's  title  to  the  stock,  it  must  be  by 
reason  of  the  law  of  Congress. 

In  the  absence  of  express  statutes  to  the  con- 
trary, the  sale  and  delivery  of  personal  prop- 
erty devests  the  seller  of  all  title,  legal  and 
equitable,  and  vests  It  in  the  purchaser,  as 
against  all  the  world;  and  the  debtor,  whether 
under  levy  by  attachment  or  under  execution, 
takes  the  debtor's  property  subjject  to  all  equit- 
able as  well  as  leg^  charges,  liens  or  opposing 
titles. 

Drake,  Attachm.  chap.  24:  Warner  v.  TrtUy, 
68  U.  S.  17  How.  587,  15  L.  ed.  217;  ConU- 
nental  Nat.  Bank  v.  Mioi  Nat.  Bank,  7  Fed. 
Rep.  871. 

The  provisions  of  the  National  Bank  Act, 
applicable  to  the  subject,  are  that  shares  are 
"personal  property,  and  transferable  on  the 
books  of  tne  association  in  such  manner  as 
may  be  prescribed  in  the  by-laws  or  articles  of 
the  association." 

The  provision  that  these  shares  are  "trans- 
ferable on  the  books  of  the  association"  is  for 
the  benefit  of  the  association  and  its  creditors. 

Whitney  v.  Butler,  118  U.  8.  660,  80  L.  ed. 
268;  Richmond  Y.  Irene,  121  U.  8.  27.  80  L.  ed. 
864;  New  York  A  N.  H.  R.  Co.  v.  Scfiuyler,  84 
N.  T.  80;  Sa/rgent  y.  Besex  Marine  R.  Corp.  9 
Pick.  201:  Dickinson  v.  Central  Nat  Bank, 
129  Mass.  279,  87  Am.  Rep.  851;  8cott  v.  Pe- 
guonnoek  Nat.  Bank,  15  Fed.  Rep.  499. 

The  shares,  while  not  strictly  negotiable  in- 
struments, possess  a  negotiable  character,  and 
it  is  of  the  highest  commercial  importance 
that  their  transfer  should  not  be  clogged  or  re- 
stricted. 

First  Nat.  Bank  of  Bouth  Bend  v.  Lanier,  78 
U.  8. 11  Wall.  877,  20  L.  ed.  176 ;  New  York  db 
N.  H.  R.  Co.  V.  Schuyler,  supra;  Johnston  v. 
Zaflin,  108  U.  8.  803,  26  L.  ed.  588. 

Congress  has  imposed  no  restriction  on  this 
transfer  so  far  as  the  riehts  of  third  parties 
are  concerned,  and  these  snares  are  left,  except 
so  far  as  the  association  and  its  creditors  are 
affected,  "transferable  at  the  will  of  the  own- 
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See  Johnston  v.  Laflin,  supra. 

If  the  states  are  allowed  to  impose  restric- 
tions of  the  character  contended  for,  the  value 
of  shares  will  be  very  greatly  diminished. 

This  it  has  been  the  policy  of  the  general 
government  to  prevent. 

First  Nat.  Bank  of  South  Bend  v.  Lanier 
and  Johnson  ▼.  Laflin,  supra. 

The  attachment  cannot  prevail  against  com- 
plainaut's  earlier  title,  whether  that  is  legal  or 
equitable. 

First  Nat.  Bank  of  South  Bend  v.  Lanier  and 
Continental  Nat.  Sank  v.  BUiot  Nat.  Bank, 
supra;  Seott  v.  Pequonnoek  Nat.  Bank,  15 
Fed.  Rep.  494;  Hazard  v.  National  JSxeh, 
Bank  of  Newport,  26  Fed.  Rep.  94.  See 
also  Dickinson  v.  Central  Nat.  Bank,  129 
Mass.  179,  87  Am.  Rep.  851;  Boston  Music 
Hall  Asso.  v.  Cory,  129  Mass.  485;  Sibley  ▼. 
Quinsiffamond  Nat.  Bank,  188  Mass.  515. 

If  respondent  was  a  domestic  corporation 
plaintiff  could  not  recover. ' 

Van  Cise  v.  Merchants  Nat.  Bank  (Dak.) 
May  26,  1887. 

The  levy  is  upon,  the  lien  affects,  and  the 
sale  transfers  only  tiie  interest  of  the  defend- 
ant in  execution. 

CoTiti7iental  Nat.  Bank -7.  Eliot  Nat.  Bank, 
Scott  V.  Pequonnoek  Nat.  Bank  of  Bri^ieport^ 
Hazard  v.  National  ExcJi,  Bank  of  Newport, 
and  Sibley  v.  Quinsigamond  Nat.  Bank,  supra; 
Cecil  Nat.  Bank  of  Port  Deposit  y.  Watsontown 
Bank,  105  U.  8.  217,  26  L.  ed.  1089:  Johnston 
y.  lAnflin,  108  U.  8.  800,  26  L.  ed.  582;  Clark 
y.  German  Security  Bank,  61  Miss.  611;  KiU 
y.  Montgomery,  78  Ga.  887;  Seeligson  v.  Brown, 
61  Tex.  114;  Thurber  v.  Crump,  86  Ky.  408; 
United  States  v.  Vaughan,  8Binney,  894, 5  Am. 
Dec.  875;  Robinson  v.  National  Bank  of  New 
Berne,  95  N.  T.  687.  642;  Newberry  v.  Detroit 
A  L.  S.  Iron  Mfg.  Co.  17  Mich.  141;  Broad- 
wayBank  v.  McElrath,  18  N.  J.  Eq,  24;  Com. 
V.  Waimough,%Whs^r%.  117;  FinneifsApp.  59 
Pa.  898;  Bank  of  Utiea  v.  SmdOey,  2  Cow. 
770,  14  Am.  Dec.  526;  Oilhert  v.  Manehe$Ur 
Iron  Mfg.  Co.  11  Wend,  627;  Kortright  v.Bt<f- 
falo  Commercial  Bank,  20  Wend.  91. 

Bariholoinewt  J.,  delivered  the  opinion 
of  the  court: 

This  case  was  tried  by  the  court,  and  the 
facts  are  undisputed.  On  aud  prior  to  No- 
vember 6,  1886,  one  C.  C.  Wolcott  was  the  ab- 
solute owner  of  220  shares  of  stock  of  the  re- 
spondent bank,  and  held  certificates  for  the 
same.  On  the  6th  and  20th  days  of  Novem- 
ber, 1886,  said  Wolcott  in  writing  assigned 
said  certificates  to  A  J.  Bowne,  president  of 
respondent  bank,  and  delivered  the  same  to 
him  as  collateral  security  for  the  amounts 
which  Wolcott  was  owing  the  respondent  bank 
and  the  Hastings  National  Bank,  of  Hastings, 
Mich.  These  amounts  aggregated  $23,000, 
and  no  portion  of  such  indebtedness  had  been 
paid  when  the  case  was  tried  below.  The 
value  of  the  stock  assigned  was  $22,000.  The 
stock  was  not  transferred  on  the  books  of  the 
respondent  bank,  but,  so  far  as  shown  by  said 
books,  Wolcott  continued  to  be  the  absolute 
owner  thereof,  until  after  the  attachment  here- 
after mentioned  was  levied.  On  July  6,  1888, 
an  action  was  commenced  by  D.  B.  Doty  & 
Co.,  against  said  Wolcott  and  others  in  thedia- 


1808. 


DoTT  ▼.  F1B8T  National  Bahs. 


211 


trict  oourt  of  Grand  Forks  county.  The  ac- 
tion was  aided  by  attachment,  and  on  July  19, 
1888,  the  sherin  of  said  county  duly  leyied 
upon  said  shares  of  stock  by  serying  the  proper 
notice  upon  the  cashier  of  the  respondent 
bank.  At  the  time  of  such  leyy  the  stock 
stood  upon  the  books  of  the  bank  in  the  name 
of  said  Wolcott,  and  neither  the  plaintiff  in  the 
attachment  action  nor  the  officer  making  the 
leyy  had  any  knowledge  of  the  assignment  to 
Bowne.  The  certificates  of  stock  provided 
that  the  stock  should  be  transferable  only  on 
the  books  of  the  bank  upon  the  surrender  of 
the  certificates.  Subsequently  D.  B.  Doty  A 
Co.  recoyered  judgment  in  the  attachment  ac- 
tion, execution  was  issued,  and  the  sheriff  of 
said  county,  under  such  execution,  sold  the 
shares  of  stock  upon  which  the  attachment  had 
been  laid  to  Edmund  S.  Doty,  the  appellant 
herein,  and  executed  the  usual  sherifTs  certifi- 
cate of  sale  therefor.  Immediately  thereafter 
appellant  presented  to  the  responoent  bank  a 
duplicate  copy  of  such  certificate,  together  with 
a  written  demand  that  such  stock  be  trana- 
ferred  to  him  upon  the  books  of  the  bank,  and 
atock  certificates  issued  to  him  therefor.  This 
the  bank  refused  to  do  or  to  permit  to  be  done; 
whereupon  this  action  was  brought  to  recoyer 
from  the  bank  the  yalue  of  such  shares  of  stock. 
But  one  question  of  law  is  urged  for  our  deter- 
mination, and  it  is  this:  Under  the  facts  dis- 
closed, could  appellant  under  and  by  yirtue  of 
said  sheriff's  sale,  aoaulre  any  right  or  title  to 
the  shares  of  stock  of  a  national  bank  superior 
to  the  title  and  rights  of  Bowne  under  the  as- 
signment and  deliyeryt  If  so,  then  the  re- 
spondent bank  improperly  refused  to  make  the 
trao8fer,fand  is  liable  for  the  yalue.  Sargent  y. 
Franklin  ln».  Co,  8  Pick.  90, 19  Am.  Dec.  806; 
Bond  y.  Mmnt  Hope  Iron  Co.  99  Ifass.  605,  97 
Am.  Dec.  49;  Shipley,  Me6hanic9  Bank,  10 
Johns.  484;  Freon  y.  Carriage  Co,  42  Ohio 
St.  80,  61  Am.  Rep.  794.  If  not  the  refusal 
wa^  justified,  and  no  liability  attaches.  Sec- 
tions 6008-6005,  Comp.  Laws,  make  propertjr 
in  this  state,  incapable  of  manual  deliyeiy.  li- 
able to  seizure  upon  attachment  or  execution, 
and  specify  the  means  by  which  it  may  be  so 
seized.  Section  6008  reads:  "The  rights  or 
shares  which  such  defendant  may  haye  in  the 
stock  of  any  association  or  corporation,  to- 
gether with  the  interest  and  profits  thereon, 
and  all  other  property  in  this  territory  of  such 
defendant,  shall  be  liable  to  be  attached  and 
levied  upon,  and  sold  to  satisfy  the  Judgment 
and  execution."  Section  5004  proyides,  in  ef- 
fect, that  shares  in  a  corporation  may  be  at- 
tached by  a  sheriff  by  leayiog  with  the  presi- 
dent, secretary,  cashier,  or  managinjz  agent  of 
such  corporation  a  certified  copy  of  the  war- 
rant of  attachment,  with  a  written  notice  spec- 
if yiDjB^  the  proper^  attached.  Section  {M)05 
provides:  "  Whenever  the  sheriff  shall,  with 
a  warrant  of  attachment  or  execution  against 
the  defendant,  apply  to  such  officer,  debtor,  or 
individual,  for  the  purpose  of  attaching  or 
levying  upon  such  property,  such  officer, 
debtor,  or  indiyidual  shall  furnish  him  with  a 
oertiflcate,  under  his  hand,  designating  the 
number  of  rights  or  shares  of  the  defendant  in 
the  stock  of  such  association  or  corporation, 
with  any  dividend  or  incumbrance  thereon,  or 
the  amount  and  description  of  Uie  property 
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held  by  such  association,  corporation,  or  indl> 
vidua],  for  the  benefit  of  or  debt  owinic  to  the 
defendant."  The  sufficiency  of  the  formal 
steps  in  this  case  is  not  questioned,  nor  is  any 
claim  made  that  shares  of  corporate  stocky 
when  actually  owned  by  a  defendant  in  attach- 
ment at  the  time  of  the  levy,  are  not  subject  to 
the  levy.  Section  2915,  Comp.  Laws,  provides: 
'' .  .  .  Whenever  the  capital  stock  of  any 
corporation  is  divided  into  shares,  and  cerUn- 
cates  therefor  are  issued,  such  shares  of  stock 
are  personal  property,  and  may  be  transferred 
by  indorsement,  by  the  signature  of  the  pro-' 
prietor,  or  his  attorney  or  legal  representative, 
and  deliyery  of  the  certificate;  but  such  trans- 
fer is  not  valid,  except  between  the  parties 
thereto,  until  tJie  same  is  so  entered  upon  the 
books  of  the  corporation  as  to  show  the  names 
of  the  parties  bv  and  to  whom  transferred,  the 
number  or  designation  of  the  shares,  and  the 
date  of  the  transfer. "  The  last  sentence  in  sec- 
tion 2987  reads:  "Such  stock  and  transfer 
book  must  be  kept  open  to  the  inspection  of 
any  stockholder,  member,  or  creditor." 

The  learned  counsel  for  the  appellant  con- 
tend that  our  statutes  constitute  a  registry  law 
in  the  fullest  sense,  and  that  under  the  law  a 
creditor  attaching  corporate  stock  without  no- 
tice is  fully  protected  against  any  transfer  or 
assignment  which  does  not  appear  upon  the 
books  of  the  corporation.  The  decisions  of  the 
state  courts,  unaer  statutes  more  or  less  similar 
to  our  own,  are  by  no  means  uniform,  and  we 
do  not  feel  called  upon  in  this  case  to  rule  upon 
the  question  presented,  but  will  assume  that 
our  law  is  a  registry  law. 

But  the  stock  here  involved  consists  of  shares 
in  a  national  bank,  organized  and  existing  vn- 
der  and  by  virtue  of  the  laws  of  Congress.  Na- 
tional Banks  are  fiscal  agencies  of  the  govern- 
ment, and  Congress  is  the  sole  Judge  of  the 
necessity  for  their  creation,  and,  having  been 
brought  into  existence  by  Congress,  the  state 
can  exercise  no  control  over  them,  nor  in 
any  wise  affect  their  operation,  except  in  so 
far  as  Congress  may  see  proper  to  permit. 
Farmtre  A  M.  Nat.  Bank  of  Buffalo  v.  Bear- 
ing, 91  U.  S.  29,  28  L.  ed.  196.  Section  6186, 
U.  S.  Bev.  Stat,  fives  to  a  national  bank 
power  to  prescribe,  by  its  boar^  of  directors, 
oy-laws  not  inconsistent  with  law,  regulating 
the  manner  in  whieh  its  stock  shall  be  trans- 
ferred; and  section  6189  provides  that  shares 
of  stock  shall  be  transferable  on  the  books  of 
the  association  in  such  manner  as  may  be  pre- 
scribed in  the  by-laws  or  articles  of  association. 
It  appears  from  the  findincs  that  the  certifi- 
cates of  stock  stated  that  said  stock  should  be 
transferable  only  on  the  books  of  the  bank  on 
surrender  of  said  certificates,  and,  as  such  cer- 
tificate issues  under  the  corporate  seal,  we  must 
assume,  nothing  to  the  contrary  appearing  in 
the  record,  that  such  statement  was  in  pursu- 
ance of  a  duly  adopted  by-law.  But,  ^ving 
the  statement  the  force  of  a  by-law,  still  we 
think  the  Federal  authorities  would  sustain  the 
assignment  to  Bowne  as  against  appellant.  In 
Firet  Nat.  Bank  of  South  Bend  v.  Lanier,  78 
U.  S.  11  Wall.  869,  20  L.  ed.  172,  the  owner 
of  national  bank  stock  pledged  the  same  with 
power  of  attorney  to  sell  and  transfer  the  same 
on  the  books  of  the  bank,  but  did  not  assign 
nor  deliver  the  certificates.    Subsequently  he 
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•old  the  shares;  and  assigned  and  delivered  the 
certificates  to  Lanier  and  Handy.  The  certifi- 
cates contained  the  same  statement  as  to  the 
manner  of  transfer  that  is  found  in  this  case. 
Two  years  after  their  purchase  Lanier  and 
Handy  applied  to  the  bank  to  have  the  stock 
represented  by  the  certificates  which  they  held 
transferred  to  them.  This  the  bank  refused  to 
do,  on  the  ground  that  the  stock  had  already 
been  transferred  by  virtue  of  a  sale  under  the 
former  power  of  attorney.  It  was  held  this 
refusal  was  unwarranted;  that  the  party  who 
held  the  certificates  was  entitled  to  the  stock; 
and  that  the  bank  could  only  transfer  the  stock 
upon  the  surrender  of  such 'certificates.  Upon 
the  authoritv  of  Fini  Nat,  Bankoftiovth  Beiid 
y.  Lanier  it  was  held  in  Cantinevtal  Nat. 
Bank  v.  Eliot  Nat.  Bank,  7  Fed.  Rep.  869, 
that  an  unrecorded'  transfer  of  national  bank 
stock  will  take  precedence  of  subsequent  at- 
tachment in  behalf  of  a  creditor  without  no- 
tice. This  case  was  followed  by  Scott  ▼.  Pe- 
guonnoekNat.  Bank  of  Bridgeport,!!^  Fed,  Rep. 
494,  and  Hatard  ▼.  National  Bxeh,  Bank  of 
Newport,  26  Fed.  Rep.  94,  in  each  of  which  the 
same  ruling  is  made,  and  the  Supreme  Court 
of  Massachusetts  in  Sibley  v.  Quinsigamond 
Nat.  Bank,  188  Mass.  615;  construing  the  Na- 
tional Banl£  Act  in  the  light  of  Federal  decis- 
ions and  policy,  reached  the  same  conclusion. 

We  do  not  think  these  decisions  are  weak- 
ened in  the  least  by  an  uncertain  dictum  con- 
tained in  Johntton  v.  Laflin,  103  U.  8.  800, 
26  L.  ed.  682,  where  it  is  said  that  the  transfer 
on  the  books  of  the  bank  required  by  the  Act 
of  Congress  "is  necessary  to  protect  the  seller 
against  subsequent  liability  as  a  stockholder, 
and  perhaps  to  protect  the  purchaser  against 
proceedings  of  the  seller's  creditors.  Pur- 
chasers and  creditors,  in  the  absence  of  other 
knowledge,  are  only  bound  to  look  to  the 
books  of  registry  of  the  bank."  The  question 
of  the  riphts  of  the  seller's  creditors  was  in  no 
manner  mvolved  in  Johnston  v.  Lafiin.  Fol- 
lowing the  decisions  heretofore  cited,  we  hold 
that  tne  Act  of  Congress  pertaining  to  the 
transfer  of  national  bank  stock,  and  the  by- 
laws adopted  in  pursuance  of  said  Act,  do  not 
constitute  a  registry  law;  that  such  provisions 
were  enacted  /or  the  benefit  of  the  corpora- 
tion, its  stockholders  and  creditors,  and  that 
as  to  fdl  other  persons  a  transfer  of  stock  good 
at  common  law  is  good  under  the  Federal  statr 
utes;  and  that  under  said  statutes  the  rights  of 
a  transferee  under  an  unrecorded  transfer, 
good  at  common  law,  are  superior  to  the 
rights  of  a  subsequent  attaching  creditor  of  the 
transferrer  without  notice.  It  remains,  then, 
only  necessary  to  ascertain  what  effect,  if  any, 
a  state  statute  can  have  in  limiting  the  moae 
of  transfer  of  such  stock. 

It  was  settled  by  the  case  of  Black  y.  Zack- 
arie,  44  U.  6.  8  How.  483,  11  L.  ed.  690, 
that  the  validity  of  an  assignment  of  corporate 
stock  depended  upon  the  law  of  the  state 
where  the  corporation  was  located,  and  not 
upon  the  law  of  the  state  where  the  assignment 
was  made.  Authority  is  hardly  necessary  upon 
the  proposition  that  the  sovereignty  which 
creates  the  corporation  must  have  the  exclu- 
sive right  to  direct  the  manner  in  which  the 
stock  of  such  corporation  must  be  transferred, 
at  least  when  the  corporation  is  located  and 
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doing  business  exclusively  within  the  Jurisdic- 
tion of  the  creating  sovereignty.  The  effect  to 
be  given  state  statutes,  so  far  as  they  may  in- 
terfere with  or  limit  tbe  transferabihty  of  na- 
tional  bank  stock,  is,  of  course,  purely  a  Fed- 
eral question,  and  we  ought  to  be  governed  in 
this  matter  by  the  decisions  of  the  United 
States  courts.  In  Continental  Nat,  Rank -v. 
Eliot  Nat,  Bank,  supra,  a  party  residing  at 
Boston,  Mass.,  assigned  and  forwarded  certiti- 
cates  of  stock  in  Eliot  National  Bank,  located 
at  Boston,  to  the  plaintiff  bank,  located  at  New 
York.  Subseqiiently  and  before  any  transfer 
was  made  upon  the  books  of  the  Eliot  National 
Bank,  that  bank  attached  the  stock  as  the  prop- 
erly of  the  transferrer.  United  States  Circuit 
Jtiage  Lowell,  sitting  in  Massachusetts,  said: 
"  It  has  been  very  amy  urged,  that,  by  the  law 
of  Massachusetts,  tbe  attachment  would  have 
the  preference.  This  I  consider  doubtful,  but 
the  decision  does  not  depend  upon  the  law  of 
Massachusetts.  It  is  not  important  to  consider 
whether  the  contract  was  consummated  in 
Massachusetts  or  New  York.  The  negotiabil- 
ity or  transferable  quality  of  the  stock  of  a 
national  bank  depends  upon  the  laws  of  the 
United  States,"— citing  Dickinson  v.  Central 
Nat.  Bank,  129  Mass.  2  <9.  "...  The  time  and 
mode  of  attacbiner  proi)erty  and  its  effect  in 
general  are  part  of  the  law  of  tbe  forum;  but 
its  operation  upon  unrecorded  transfers  of 
shares  in  national  banks  is  regulated  by  the  law 
which  creates  tbe  shares,  and  provides  for 
their  conveyance  and  registration.  Again,  in 
Scott  V.  Bank  of  Bridgeport,  supra,  the  same 
question  was  before  the  United  3tates  circuit 
court  sitting  in  New  York.  The  stock  in- 
volved was  stock  ^l  a  national  bank  located  in 
Connecticut,  and  it  was  rrged  that,  under  the 
decisions  of  that  state,  the  attachment  would 
have  preference;  but  tbe  court  said:  **  The  de- 
fendant having  been  'ncorpornted  under  the 
National  Banking  Act,  the  rules  which  regu- 
late the  transfers  of  its  stock  are  to  be  found 
in  the  statutes  of  the  United  States."  And, 
after  quoting  the  statute,  the  court  adds:  "Tbe 
construction  of  the  statute,  and  the  question  of 
title  as  between  tbe  assi.G:nee  and  theatiacbing 
creditor,  are  not  controlled  by  the  tenor  of  tbe 
decisions  of  any  one  state."  These  decisions 
seem  to  be  decisive  of  the  point  under  discus- 
sion. In  their  at>sence,  we  might,  perhaps, 
have  reached  a  different  concjusion,  under  the 
broad  language  used  in  First  Nat.  Bank  of 
Louisviliey.  Kentucky,  76  U.  8.  9  Wall.  858, 
19  L.  ed.  701.  In  speakinur  of  the  principle 
that  government  agencies  cannot  be  subjected 
to  state  legislation,  as  announced  in  MeCulloch 
V.  Maryland,  17  U.  S.  4  Wheat.  816,  4  L.  ed. 
679,  and  the  cases  following  that  decision. 
Justice  Miller,  speaking  for  the  full  bench, 
said:  "The  principle  we  are  discussing  hasita 
limitation, — a  limitation  growing  out  of  the 
necessity  on  which  the  principle  is  founded. 
That  limitation  is  that  the  agencies  of  the  Fed- 
eral government  src  only  exempted  from  state 
legislation  so  far  as  that  legislation  may  inter- 
fere with  or  impair  their  efficiency  in  perforna- 
ing  their  functions  by  which  they  are  designed 
lo  serve  that  government.  .  .  .  U  is  only  when 
the  state  law  incapacitates  the  banks  from  dis- 
charging their  duics  to  the  government  that 
it  becomes  unconstitutional.*    But  the  *^"*» 
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dted  from  fbe  Federal  clrcuft  courts  "were  de- 
cided long  after  First  Hat.  Bank  of  LouitnlU 
T.  Keniudey,  and  inyolve  the  precise  point  here 
nised,  and  we  deem  them  coDclusiye  upon  us. 
Th€  judgment  qfths  DUlrict  Oourt  i$  there- 
fore  qffirmed. 


Wailin,  J,,  concurs. 

Corliss,  Ch.  J,,  having  been  of  counsel,  did 
not  sit  in  the  case  or  take  part  in  the  decision. 

Rehearing  denied. 


WASHINGTON  SUPREME  COURT. 


STATE  of  Washington,  ex  rel.  W.  H.  SNELL, 
Prosecuting  Attorney  of  Pierce  County, 
Appt., 

«. 
H.  H.  WARNER. 

( Wash ) 

Amiezflitioii  of  territory  to  a  dty  is  not 
aa  amendment  of  its  charter  within  the 
meaninflr  of  the  provlsioDS  of  Washington  Oon- 
•titutlon  respecting  the  adoption  of  amendmentfl 
hy  cities  whioh  have  framed  their  own  charters. 

(September  IMSas.) 

APPEAL  by  relator  from  a  Judgment  of  the 
Superior  Court  for  Pierce  County  in  favor 
of  defendant  in  a  proceeding  instituted  to  test 
the  right  of  defendant  to  sit  as  councilman 
from  the  sixth  ward  of  the  city  of  Tacoma. 
A^j^rtned, 

The  facts  are  stated  in  the  opinion. 

Me8tr9,  Jndson  So  Sharpstein*  with  Mr, 
^f.  H.  Snell,  for  appellant: 

Proposed  amendments  to  the  charter  must 
be  submitted  in  the  manner  pointed  out  in  the 
Constitution. 

Wade  ▼.  Taeanui  (Wash.)  March  21,  1892. 

A  proposition  to  extend  the  corporate  limits 
of  a  dty  is  an  amendment  to  the  charter  of  a 
<5ity. 

Gray  ▼.  Crockett,  80  Kan.  188;  Oaleeburg  ▼. 
Baufidnion,  76  UK  152;  Smith  v.  Sherry,  50 
Wis.  216;  MorfcTd  r.  Un^,  8  Iowa.  82. 

The  Supreme  Court  of  Missouri  in  Weitport 
T.  Kanioe  City,  103  Mo.  141,  had  substantially 
the  same  question  as  the  one  at  bar  before  it. 
The  court  held  that  the  matter  of  extending 
the  corporate  limits  of  the  city  was  an  amend- 
ment to  the  charter  of  the  city. 

A  decision  somewhat  analogous  was  made 
by  the  Supreme  Court  of  California  in  the  case 
of  People  y.  Oakland,  92  Cal.  611. 

M^'  ^»  H.  Murray  for  respondent. 

Stiles,  J,,  delivered  the  opinion  of  the 
court: 

The  nominal  cause  of  action  in  this  case  is 
that  the  respondent  is  usurping  the  right  to  sit 
as  a  councilman  from  the  sixth  ward  'of  the 
city  of  Tacoma,  but  the  real  matter  in  issue  is 
the  question  whether  or  not  the  territory  in- 
cluded within  the  sixth  ward  is  legally  a  por- 
tion of  that  city.  Since  the  25th  day  of  Octo- 
ber, 1890,  the  city  of  .Tacoma  has  been  acting 
tinder  a  municipal  charter  adopted  in  pursu- 
ance of  article  11,  g  10,  of  the  Constitution 


In  April,  1891,  in  pursuance  of  section  9  of  the 
Act  of  March  27,  1890,  (the  genera]  Municipal 
Incorporation  Act,)  the  municipal  authorities 
held  an  election  for  the  purpose  of  determining 
whether  certain  territory  contiguous  to  the  for- 
mer boundaries  of  the  city  should  be  annexed. 
The  result  was  in  the  afflrmatiye,  and  a  por- 
tion of  the  territory  so  annexed  now  constitutes 
the  sixth  ward .  Respondent  was  elected  coun- 
cilman from  that  ward  at  the  regular  munici- 
pal election  held  April  5.  1892,  for  the  period 
of  one  year.  The  points  of  ohjection  to  his 
incumbency  of  such  oflSce  are  definitely  stated 
in  the  fifth  paragraph  of  the  complaint,  as  fol- 
lows: '*  (5)  That  the  said  proposed  extension  of 
the  limits  of  said  city  was  not  submitted  to  or 
voted  upon  by  the  electors  of  said  city  as  an 
amendment  to  the  charter  of  said  city,  nor  was 
the  same  published  in  two  newspapers  in  said 
city  for  a  period  of  thirty  (80)  (uiys  next  pre- 
ceaing  said  election  at  which  said  proposition 
was  submitted,  nor  was  the  election  at  which 
said  proposition  was  submitted'  a  general  elec- 
tion in  said  city,  and  in  no  respect  was  the 
Constitution  of  the  state  of  Washington,  rela- 
tive to  the  submission  of  amendments  to  char- 
ters of  cities  of  over  twenty  thousand  (20,000) 
inhabitants,  which  had  theretofore  framed 
charters  for  their  own  government,  or  the 
charter  of  the  said  city  relative  to  the  submis- 
sion of  amendments,  complied  with  in  any 
respect;  but  that  said  proceedings  and  all  of 
them,  were instrictand literal  compliance  with 
section  nine  (9)  of  an  Act  of  the  Legislature  of 
the  state  of  Washington  entitled  '  An  Act 
Providing  for  the  Organization,  Classification, 
Incorporation,  and  Government  of  Municipal 
Corporations,  and  Declaring  an  Emergency,' 
approved  March  27, 1890."  The  court  below 
sustained  a  demurrer  to  the  complaint,  and 
judgment  was  entered  upon  the  appellant's 
failure  to  plead  further. 

This  complaint  presents  the  question  whether 
or  not  the  enlargement  of  the  territory  of  a  cit^ 
having  a  charter  of  the  kind  in  question  is  oris 
not  an  amendment  of  its  charter  in  contempla- 
tion of  the  constitutional  provision  above  men- 
tioned. Some  question  was  made  upon  the 
argument  whether,  in  view  of  this  constitution- 
al provision,  it  could  have  been  taken  to  have 
been  the  purpose  of  the  Legislature  that  the 
Act  of  1890  should  apply  to  cities  adopting 
charters  for  themselves;  but  in  our  judgment 
there  can  be  no  doubt  that  the  intention  was 
to  make  it  apply  to  municipal  corporations  of 
every  class,  whether  existing  under  special 
territorial  charters  or  under  the  Constitution 


Nora.— The  manifest  Importanoe  of  the  question 
involved  in  the  above  case  wherever  constitutional 
provisions  exist  similar  to  those  In  Washington 
makes  the  conflict  of  authorities  on  the  subject 
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very  much  to  be  regretted.  But  the  authorities 
upon  it  seem  to  be  oonfined  to  those  discussed  in 
the  case. 
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and  flubfiequent  laws  of  the  state.  The  inten- 
tion may  fiave  been  wrongly  directed,  but  we 
are  sati&ed  that  it  existed,  and,  if  we  were  to 
hold  the  statute  inapplicable,  the  intention 
must  be  set  aside  as  unconstitutional.  Our 
Constitution  (art.  11,  g  10)  provides  that  any 
city  containing  a  population  of  20,000  inhab- 
itants or  more  shall  be  permitted  to  frame  a 
charter  for  its  own  government,  consistent 
with  and  subject  to  tie  Constitution  and  laws 
of  the  state.  Similar  provisions  are  contained 
in  the  Constitutions  of  Missouri  and  Califor- 
nia. Concerning  this  provision,  we  note,  in 
the  first  place,  that  it  is  applicable  only  to  a 
"  city"— that  is,  a  municipal  corporation  of  the 
class  of  "  city" — having  a  corporate  existence 
under  some  charter,  ffeneral  or  special,  at  the 
time  when  the  self-Framed  charter  is  made. 
Having  a  corporate  existence,  it  must  have 
definite  boundaries.  In  framing  its  charter  it 
must  do  so  with  re^rd  to  bounaaries  as  they 
exist.  The  city  of  Tacoma,  for  instance,  was 
incorporated  bv  the  Act  of  February  4,  1886, 
and  its  bounaaries  were  therein  prescribed. 
Whatever  its  charter  of  1890  might  have  said 
with  regard  to  the  boundaries,  the  Act  of  1886 
would  have  continued  for  all  time  to  prescribe 
the  limits  of  its  territorial  jurisdiction,  unless 
some  means  other  than  those  furnished  by  the 
Constitution  as  a  method  of  amendment  were 

Provided  for  their  enlargement  or  diminution, 
econdly,  we  note  that  the  constitutional  per- 
mission is  to  frame  a  charter  for  its  own  gov- 
ernment. To  permit  the  city  b^  its  own  act 
to  annex  outside  territory,  without  further 
legislaiion  on  the  subject  than  is  contained  in 
the  Constiiution,  would  be  to  extend  the  lan- 
guage of  that  instrument,  and  make  it  read,  in 
effect,  that  a  corporation  might  frame  a  charter 
for  its  own  government  and  the  government 
of  such  addiuonal  territory  as  it  might  choose 
to  include  within  its  limita.  Therefore  the 
provisions  of  the  Constitution  with  regard  to 
the  amendment  of  such  charters  could  have 
no  force  without  the  assistance  of  legislation. 
We  conclude,  therefore,  that  the  scope  of  the 
constitutional  provision  goes  only  to  the  ex- 
tent of  providing  that  such  cities  may  lay  aside 
their  existing  systems  of  municipal  regulation 
and  control,  and  assume  others  not  inconsist- 
ent with  the  constitution  and  laws  of  the 
state  which  are  more  in  accordance  with  their 
ideas  of  propriety  and  convenience,  and  that 
it  has  no  relation  to  the  subject  of  boundaries 
or  territory.  The  Legislature,  acting  upon 
such  a  view,  has  seen  nt,  by  Act  of  March  27, 
1890,  to  provide  by  general  law  for  the  addi- 
tion of  territory  to  these  and  other  municipal 
corporations.  A  general  law  was  necessary 
upon  this  subject,  because  no  special  Act,  un- 
der the  prohibitions  contained  in  the  Constitu- 
tion, could  be  passed  upon  that  subject,  since 
it  would  be  covered  by  the  provisions  prohib- 
iting the  creation  of  municipal  corporations  by 
special  Acts. 

Two  cases  have  been  cited  to  us,  both  very 
recent,  and  of  high  authority,  as  precedents 
for  our  action,  one  from  California  and  one 
from  Missouri.  People  v.  Oakland,  92  Cal. 
61 1 ,  is  not  exactly  analogous.  Cou nsel  f  ran  kly 
admit  as  much,  but  claim  that  the  reasons 
therein  nven  are  applicable  to  this  case.  The 
city  of  Oakland  was  existing  under  a  special 
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charter  granted  in  1864.  In  1887,  pursuant  to 
the  Act  of  March  18,  1888,  a  board  of  free- 
holders was  appointed  to  prepare  a  new  charter 
in  accordance  with  the  provisions  of  the  (in- 
stitution of  1879.  This  board  reported  iu 
draft  in  March,  18B8,  and  an  election  was  held 
in  November  of  that  year,  at  which  the  new 
charter  was  adopted.  The  new  charter  then 
went  to  the  Legislature  for  ratification,  and 
was  not  operative  until  it  was  approved  by 
both  Houses  February  14,  1889.  But  in  the 
mean  time,  and  in  S^eptember  and  October, 
1888,  the  city  and  the  inhabitants  of  outlying 
districts, — as  they  had  a  perfect  right  to  do 
under  the  Act  of  March  18, 1888,— voted  to 
extend  the  city  limits.  We  have,  then,  the 
people  of  Oakland  and  vicinity,  on  the  27th 
day  of  October,  1888,  voting  to  enlarge  the 
citv's  limits,  and  on  the  6th  day  of  November, — 
only  ten  days  later, — ^voting  to  propose  for 'the 
ratification  of  the  Legislature  a  new  charter 
which  definitely  described  the  limits  of  the 
city  according  to  the  old  boundaries.  The 
new  charter,  upon  its  adoption  by  the  Legisla- 
ture, which,  under  the  Constitution,  bad  an 
absolute  veto  over  the  measure,  became  the 
law  of  the  case.  In  the  view  of  the  court,  a 
territory  which  had  been  legally  added  in  1S8S 
was  legally  cut  off  in  1889.  It  was  held  that 
because  under  the  general  rule  of  law  applying 
to  municipal  corporations  the  description  of  its 
boundaries  is  an  essential  part  of  the  charter  of 
such  a  corporation,  therefore  any  change  in 
the  description  of  the  boundaries  was  neces- 
sarily an  amendment  of  the  charter,  and  there- 
fore the  adoption  of  the  new  charter  of  1880 
resulted  in  cutting  off  the  annexed  territory. 
It  may  be  that,  owing  to  the  peculiar  pro- 
visions of  the  California  Constitution  requiring 
the  ratification  of  a  charter  as  a  whole,  ana 
because  the  Oakland  charter  described  the 
boundaries  of  the  city,  there  would  be  a  differ- 
ence between  the  situation  there  and  here;  but 
the  city  of  Oakland  and  the  people  of  the 
adjacent  territory  would  seem  to  have  bad  the 
legal  right  at  the  time  tbay  did  it  to  enlarge 
the  limits  of  the  city.  Therefore  the  city  of 
Oakland,  when  the  charter  was  voted  upon, 
was  the  city  as  enlarged;  and  we  think  it  may 
well  be  questioned  whether  the  enlarged  city 
had  the  power,  under  the  Constitution,  to  pro- 
pose a  charter  for  the  government  of  any  city 
of  Oakland  which  did  not  embrace  the  enlarged 
limits.  (An  Act  desia^ned  to  cover  such  cases 
was  passed  by  the  Legpislature  of  California 
March  19.  1889,--Acts,  p.  856,— and  has  every 
appearance  of  being  intended  as  general  law 
for  all  cities.)  But  th^  case  did  not  involve, 
nor  does  the  decision  discuss  whether,  now 
that  the  city  of  Oakland  has  a  self-made  char- 
ter, the  Act  of. March  18, 1888,  g  7  (Pol.  Code,  * 
p.  738),  could  be  availed  of  by  that  city  if  it 
desired  to  extend  its  boundaries,  as  it  could  by 
any  other  city  of  the  same  population,  but 
organized  under  the  general  law;  or  whether, 
before  there  could  be  an  extension,  there  must 
be  a  three-fifths  vote  not  less  than  two  years 
after  any  preceding  amendment  had  been  pro- 
posed, and  then  an  appeal  to  the  Legislature. 
We  believe  the  supreme  court  of  that  state 
would  hesitate  before  adopthiff  such  a  con- 
struction, especially  in  view  of  the  fact  that 
the  amendment  method  of  annexation  would 
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give  people  ootside  no  yoice  at  all  in  the  mat- 
ter, a  point  which  the  Legislature  has  very 
carefully  guarded  in  makiug  laws  for  other 
municipal  corporations. 

The  case  ox  Westport  ▼.  Kansoi  City,  108 
Mo.  141,  is  in  point,  and,  were  we  to  follow 
the  decision  therein  announced  hy  one  of  the 
departments  of  the  Supreme  Court  of  Missouri, 
our  judgment  must  be  different.    The  Consti- 
tution of  Missouri  is  suhstsntially  the  same  as 
ours,  and  the  Legislature  of  that  state,  in  pro- 
viding for  the  exercise  of  the  power  conferred 
upon  cities  of  over  100,000  inhabitants  to  frame 
charters  for  their  own  government,  enacted 
that  any  such  city,  after  the  taking  effect  of 
such  charter,  might  extend  its  limits  by  ordi- 
nance specifying  the  proposed  new  limits,  even 
to  the  extent  of  including  therein  a  theretofore 
independently  incorporated  city,  town  or  vil- 
lage, provided  that,  when  the  territory  to  be 
annexed  included  such  independent  city,  town 
or  village,  the  annexation  should  not  be  com- 
plete until  four  sevenths  of  the  voters  of  such 
city,  town  or  village,  voting  at  an  election  held 
for  the   purpose,  should  vote  affirmatively. 
Mo.  Laws  1887,  p.  49.    Under  this  law,  the 
people  of  the  principal  city  had  no  vote  under 
any  circumstances,  but  must  abide  the  decision 
of  their  council;  and  the  unorganized  inhabit- 
ants of  outside  territory  were  equally  without 
voice  in  the  annexation.    Following  this  law. 
Kansas  City  annexed  Westport,  covering  285 
acres,  and  12,800  acres  of  unorganized  territory 
besides.    Stress  was  laid  in  that  case  upon  the 
fact  that  the  voters  of  Kansas  City  were  not 
allowed  a  choice  which  they  must 'nave  under 
the  Missouri  Constitution  to  effect  an  amend- 
ment of  the  charter,  because  that  instrument 
declared  that  amendments  must  be  adopted  by 
a  three-fifths  vote,  and  not  otherwise.    But, 
although  the  case  under  consideration  there 
involved  the  merits  growing  out  of  a  denial  of 
the  popular  right  to  vote  on  the  question, 
whereas  this  case  involves  only  the  technicality 
that  the  vote  was  had  at  a  special  instead  of  a 
general  election,  it  is  probable  that  the  same 
court  would  hold  the  constitutional  method  of 
voting  as  binding  and  unchangeable  by  any 
statute.    Therefore  the  boundary  of  Kansas 
City  cannot  be  changed  at  any  time  within 
two  years  of  any  previous  amendment  of  its 
charter.    Formerly,  in  this  country,  no  munici- 
pal corporation  could  have  an  existence  with- 
out special  legislative  enactment  which  con- 
ferred upon  the  inhabitants  of  a  certtiin  definite 
territory  the  right  to  be  a  public  body  corpo- 
rate, with  defined  powers,  privileges  and  duties. 
The  special  law  of  itsjcreation  was  the  charter 
of  eveiy  city,  town  or  •village.    A  similar  con- 
dition of  things  prevailed  with  regard  to  pri- 
Tate  corporations,  the  charters  of  which  were 
found  in  special  Acts  of  the  several  legisla- 
tures.   But  the  evils  attending  the  procure- 
ment of  so  many  special  laws  led  many  of  the 
states,  by  the  provisions  of  their  new  constitu- 
tions, to  provide  for  the  creation  of  both 
manicipal  and  private  corporations  under  gen- 
eral laws  only.    Thia  constitutional  revolu- 
tion, it  seems  to  tis,  made  the  use  of  the  term 
*' charter,"  as  applied  to  corporations,  prao- 
timlly  obsolete.    In  the  Jlrgt  place,  it  forced 
the  legislatuiee  to  concede  to  similarly  situated 
communitiea  the  equal  right  to  organize  them- 
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selves  into  municipalities  where  tberetofora 
such  organization  was  the  mere  privilege  of 
legislative  favor;  teeondly,  the  general  law  pre- 
scribes the  methods  of  organizadon,  incluaing 
the  ascertainment  of  population  and  bounf 
aries,  and  the  system  of  municipal  govern- 
ment; but  the  nature  of  the  subject  compels 
the  delegation  of  the  power  to  institute  a  new 
municipal  corporation,  and  to  enlaree  or  re- 
duce corporate  limits,  to  some  tribunal  inferior 
to  the  legislature,  and  whose  acts  are  always 
reviewable  by  the  courts.  Such  a  corporation 
has  for  its  organic  law  the  general  laws  of  the 
slate  and  the  decree  of  the  inferior  local  au- 
thority declaring  it  to  be  duly  constituted.  It 
may  be  said  that  these,  taken  together,  are  its 
charter;  but,  if  they  can  be  so  called,  they 
furnish  a  good  illustration  of  what  it  seems  to 
us  our  constitution  makers  meant  by  the  term 
'*  charter  for  its  own  government;"  for  the 
decree, — the  law  of  its  beihg,^stablishes  tbe 
boundaries  beyond  the  power  of  change  by 
Uie  Legislature,  except  through  other  geoer.il 
laws,  the  execution  of  which  is  necessarily 
delegated,  while  the  statute— the  law  of  its 
action  or  ^vernment — is  directly  established 
b^  the  Legislature,  and  may  be  changed  at  any 
time.  This  law  or  charter  for  its  government, 
it  seems  to  us,  is  all  that  it  can  be  held  was 
intended  by  the  Constitution  to  be  delegated  to 
the  cities,  m  either  Missouri  or  Washington, 
and  in  California  also,  unless  the  provision  for 
referring  proposed  charters  to  the  Legislature 
in  the  latter  state  should  make  a  difference. 
While  the  provisions  of  the  Constitution  are  to 
be  given  very  liberal  interpretation  when  tbe 
accomplishment  of  the  purpose  to  be  attained 
by  them  is  at  stake,  we  are  bound  to  remem- 
ber that  they  are  somewhat  unusual  and 
extraordinary  provisions,  and  that  they  are 
indirect  restrictions  on  the  power  of  the  Legis* 
lature,  which  can  prescribe  rules  for  the  gov« 
ernment  of  every  municipal  corporation  but 
these.  Every  state  in  the  Union  has  the  sov- 
ereign power  to  enact  laws  for  its  own  govern* 
ment,  and  there  is  always  included  in  its  laws 
a  description  of  its  boundaries;  but  the  power 
to  ma^e  its  laws  does  not  support  extension  of 
its  boundaries,  because  its  Jurisdiction  ceases  at 
the  state  line.  So,  when  a  city  which  is  au- 
thorized to  govern  itself  attempts  to  annex 
territory  by  ^rtue  of  that  authority  alone,  it 
exceeds  its  Jurisdiction  and  its  act  is  void. 
There  can  be  no  doubt  of  this  proposition. 
The  city  of  Tacoma,  in  adopting  its  free- 
holders' charter,  could  neither  exclude  portions 
of  the  area  covered  by  it  under  the  Act  of  1886 
nor  include  additional  territory,  because  its 
previous  boundaries  were  the  Jurisdictional 
limits  of  its  existence  for  every  purpose.  If, 
then,  the  extension  of  its  bounaaries  would  be 
an  amendment  of  its  charter,  here  would  be 
one  amendment  which  it  could  not  make,  and 
the  express  provision  that  it  may  amend  its 
charter  in  any  particular  its  people  see  fit  is 
made  null  and  inoperative.  But  it  may  be 
said  that  the  Legislature  may  authorize  it  to 
annex  the  territory,  provided  that  the  annexa- 
tion be  effected  by  the  adoption  of  an  amend- 
ment to  its  charter  in  the  way  prescribed  by 
the  Constitution,  and  that  such  annexation 
might  be  accomplished  even  without  the  con- 
sent of  people  in  the  annexed  territory.    This 
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is  fully  granted.  Bnt  Id  such  case,  whence 
comes  the  authority  to  amend,— from  the  Con- 
stitution or  the  Act  of  the  Legislature?  If 
from  the  former,  how  is  it  that  it  requires  an 
Act  of  the  Legislature  to  make  this  amend- 
ment operative,  when  every  other  amendment 
can  be  made  without  any  legislation  7  Plainly,, 
the  whole  power  is  conferred  by  the  Act,  and 
the  exercise  of  the  power  is  not  an  amendment 
of  the  charter,  because  the  Legislature  has  no 
Jurisdiction  over  amendments.  And  if  it  is 
conceded  further  that  the  Legislature  may 
make  the  annexation  depend  upon  the  affirma- 
tive vote  of  people  inhabiting  the  territory  pro- 
X>08ed  to  be  annexed,  the  argument  for  the 
position  we  take  is  made  stronger,  since  in  that 
case  the  adoption  of  an  amendment  to  a  city 
charter  would  be  made  to  depend  upon  the 
votes  of  people  who  are  not  electors  in  the 
city,  when  the  Constitution  savs  voters  on  all 
Amendments  shall  be  electors  thereof. 
From  these  premises,  the  next  logical  step  is 


that,  if  the  annexation  of  territory  to  dtlet 
which  have  adopted  their  own  charters  it 
necessarily  an  amendment  of  those  charters, 
there  can  be  no  such  annexation  whatever 
under  the  Constitution,  and  we  should  cer- 
tainly be  slow  to  reach  such  a  conclusion. 
But  in  the  presence  of  a  question  of  so  much 
importance,  we  deem  ourselves  fortunate  in 
that  we  are  not  driven  to  any  fine  arguments 
to  uphold  the  i>ower  of  the  I^egislature  to  deal 
with  this  matter,. since  the  plain  letter  of  the 
Constitution, — **to  frame  a  charter  for  its  own 
government," — ^is  abundant  warrant  for  doing 
so.  It  seems  to  us  that  the  courts  in  Missoun 
and  California  have  overlooked  the  considera- 
tions here  mentioned,  and  that  under  these 
constitutional  provisions  annexation  of  terri- 
tory is  not  to  be  regarded  as  an  amendment  to 
a  city  charter. 

Tm  judgment  qf  the  Superior  Court  i$  ihera- 
fore  ajfflrmed, 

Andersy  Oh.  J,,  and  Dunbar,  /.,  concur. 
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1.  The  Inoertioii  In  a  will  which  eatab* 
liahna  a  trust  Aind»  dlreots  Its  Income  to  be 
paid  to  certain  penons  for  life,  and  dlspoees  of  the 
remainder,  of  provislonB  which  enjoin  all  persons 
Interested  in  the  will  not  to  ^Mn  any  wuy  directly 
or  indirectly**  transfer  any  olalm  or  rigrhts  they 
may  have  by  virtue  thereof  or  *'  to  pay  to  any 
other  person  thata  those  entitled  under  the  will,** 
any  leiraoy  or  annuity  or  any  part  thereof,  on  pen- 
alty of  its  forfeiture,  is  suffloient  to  place  the  in- 
come beyond  the  reach  of  oreditoa  of  the  life  ten- 

.  ants. 

2«  The  trustee  cannot  effect  a  forfeit- 
ure of  anjr  sum  due  to  one  entitled  to 
a  share  of  the  income  of  the  trust 
ftind  for  life  by  paying  It  to  a  third  person 
without  the  consent  of  the  beneficiary,  althougrh 
the  will  provides  that  payment  of  such  income 
to  a  person  not  entitled  under  the  will  sluill  cause 
Its  forfeiture,  such  action  being  merely  a  breach 
of  trust  on  the  part  of  the  trustee. 

8.  A  testator  may  lawAiUy  establish  a 
trust  ftind  the  income  of  which  shall  be  paid 
to  a  designated  person  for  life  free  from  the 
power  of  alienation  and  beyond  the  reach  of  his 
oredltois* 

(Marob  10, 1808L) 

REPORT  by  the  Supreme  Judicial  Court 
for  Penobscot  County  for  the  opinion  of 
the  full  court  of  a  bill  m  equity  seeking  to 
reach  the  interest  of  defendant,  Stevens,  in 
certain  funds  which  had  been  provided  for  his 
use  by  his  father's  will.  Bill  dismissed. 
The  facts  are  stated  in  the  opinion. 


Messrs,  Laui^hton,  Clercrae  A  MasoOf 

for  complainants: 

The  rule  of  the  common  law  was  and  is  that 
to  a  ffrant  or  transfer  of  property,  otherwise 
absolute,  a  condition  against  alienation  could 
not  be  attached  ;  and  whether  the  rule  of  the 
common  law  should  be  applied  to  equitable 
life  estates  created  by  deed  or  vnll  has  been 
variously  decided  bv  the  courts. 

The  subject  is  exhaustively  discussed  in  the 
recent  case  of  Sparhawk  v.  Cloon,  125  Mass. 
263,  where  it  is  stated  that  from  the  time  of 
Lord  Eldon,  the  rule  has  prevailed  in  the  Eng- 
lish Court  of  Chancery  to  the  extent  of  bold* 
ing  that  when  the  Income  of  a  trust  estate  is 
given  to  an v  person  (other  than  a  married  wom- 
an) for  life,  the  equitable  estate  for  life  is 
alienable  by,  and  liable  in  equity  to,  the  debts 
of  the  cestui  que  trust. 

This  rule  has  been  approved  by  the  courts 
of  Rhode  Island,  North  Carolina,  South  Caro- 
lina, Alabama  and  Missouri,  and  by  the  su- 
greme  and  circuit  courts  of  the  United 
totes. 

Trusts  cannot  be  created  with  a  proviso  that 
an  absolute  equitable  estate  or  interest  of  the 
cestui  que  trust  shall  not  be  alienated  or 
charged  with  his  debts,  though  a  trust  may  be 
so  created  that  no  interest  vests  in  the  cestui 
que  trust. 

Perry,  Tr.  §§  386.  886a,  888 ;  3  Story,  Eq. 
§§  974.  974a. 

The  Massachusetts  cases  support  the  doc- 
trine of  the  text-books,  as  applied  to  vested 
equitable  estates  without  limitations. 

Palmer  v.  Stevens,  15  Gray,  843;  Ames  ▼. 
Clark,  106  Mass.  573;  Sparhawk  v.  Ctoon^ 
supra. 

And  so  does  the  Supreme  Court  of  the 
United  Stotes. 


N07B.— For  prior  oases  in  this  series  on  the  sub- 
ject of  spendthrift  trusts,  see  Lampert  v.  Haydel, 
t  Ii.B.A.118.and  note,  90  Ma4W;  Wales  v.Bow- 
dish«  4  L.  R.  A.  819,  «1  y  t.  28 :  Slattery  v.  Wason,  7 
L.  B.  A.  898, 151  Mass,  266 ;  Haycnift  v.  Bland.  9  L. 
R.  A.  699, 12  Ky.  L.  Bep.  682;  Billings  v.  Marsh,  10 
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L.  B.  A.  784, 168  Mass.  811;  Gbormley  v.  Smith,  U 
L.  R.  A.  666,  139  Pa.  684;  BuU  v.  Keutucicy  Nat. 
Bank,  12  L.  R.  A.  87,  12  Ky.  L.  Bep.  586 ;  Day  v. 
Slaughter,  18  L.  B.  A.  212,  and  note,  15  Va.  L.  JT. 

460. 


See  also  18  L.  R.  A.  40  j  27  L.  R.  A.  773;  39  L.  R.  A.  806;  41  L.  R.  A.  395;  42 
L.  R.  A.  359. 
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IfieM  T.  Lecy,  72  U.  S.  5  Wall.  488,  18  L. 
ed.  596. 

Id  all  those  cases  where  It  ia  held  that  the 
founder  of  a  trust  mav  secure  the  eDjoyment 
of  it  to  the  objects  of  his  bounty  by  providing 
that  it  shall  not  be  alienable  by  them  or  be 
subject  to  be  taken  by  their  creditors,  there 
were  express  limitations  upon  which  the  equita- 
ble estate  should  be  determined. 

HieAoU  v.  Baton,  91  U.  S.  716,  28  L.  ed. 
254 ;  J^dey.  Woods,  94  U.  8.  528,  24  L.  ed. 
264. 

Or  express  restrictions  upon  the  equitable 
estate,  as  in  Spindle  v.  Shrete,  111  U.  S.  546, 
28  L.  ed.  518;  BroadtDayNat  Bank  v,  Adam$, 
133  Mass.  170,  48  Am.  Rep.  504. 

To  protect  the  equitable  estate  from  credi- 
tors the  intention  of  the  founder  of  the  trust 
must  be  clearly  expressed. 

Spindle  v,  Shrete  and  Nichole  y.  Baton, 
mipra;  Fieker  ▼.  Taylor,  2  Rawle,  83 ;  Broad- 
Ufay  Nat,  Bank  ▼.  Adams  and  Cloon  t.  Spar- 
hawk,  supra. 

The  courts  do  not  go  outside  the  instrument 
ereating  the  trust  to  seek  for  intention  other 
than  as  expressed  therein. 

Ames  y.  Clark,  106  Mass.  578. 

A  clause  devesting  the  property  upon  alien- 
atioD  alone  will  embrace  only  toe  voluntaiy 
act  of  the  party,  and  will  not  apply  to  trans- 
fers by  operation  of  law  as  by  bankruptcy, 
unless  it  was  intended  that  the  clause  should 
haye  so  wide  a  signification. 

Ferry,  Tr.  §  888. 

Messrs.  F.  H.  Appleton  and  H.  R« 
Clft&pliiiy  for  respondents : 

In  this  country  the  English  rule^has  been 
rejected  by  many  of  the  state  courts  of  last 
rcfsort  and  by  the  Supreme  Court  of  the  United 
States. 

JVicAob  y.  Baton,  91  U.  8.  725.  28  L.  ed. 
257 ;  Bratnan  v.  Stiles,  2  Pick.  460,  18  Am. 
Dec.  445;  Palmer  y.  Stevens,  15  Gray,  848; 
Broadtsay  Nat.  Bank  y.  Adams,  188  Mass. 
170,  48  Am.  Rep.  504 ;  Slattery  y.  Wason,  7 
Li.  R.  A.  898, 151  Mass.  266;  Fisher  y.  Taylor, 
2  Rawle,  88 ;  HMship  y.  Patterson,  7  Watts, 
547  ;  SftanklandTs  App.  47  Pa.  118  ;  Markham 
▼.  Ouerrant,  4  Leigh,  279  ;  BosioeU  v.  Ander- 
stm,  1  Pat.  &  H.  185  ;  Perkins  y.  Dickinson,  8 
Grate.  885;  Johnston  y.  Zane,  11  Gratt.  552; 
L^eatnitY.  Beime,  21  Ck>nn.  1;  VHiitey,  Thomas, 
S  Bush,  661  ;  Smith  y.  Toioers,  69  Md.  77 ; 
WhtU  y.  White,  80  Vt.  888  ;  Burant  v.  Massa- 
AusetU  Bospital  Life  Ins.  Go.  2  Lowell,  575 ; 
J9pindl€  y.  Shrew,  111  U.  S.  546,  28  L.  ed.  518. 

If  from  the  instrument  itself  it  clearly  ap- 
pears to  have  been  the  intention  of  the  founder 
of  the  trust  to  make  the  trust  fund  inaliena- 
ble by  the  eestius  que  trvst  and  inaccessible  to 
tbeir  creditors,  such  intention  will  be  effectual 
and  the  court  will  uphold  it,  even  though  it  be 
not  declared  in  express  terms. 

^roadway  Nat.  Bank  v.  Adams,  supra; 
Baker  y.  Brmon,  5  New  Eng.  Rep.  904,  146 
Maas.  869 ;  Slattery  y.  Wason,  supra. 

T*be  legatees,  annuitants,  and  cestuis  que 
trust  could  not  be  deprived  of  their  interests 
by  tbe  acts  of  the  trustee,  and  the  whole  estate 
<]iYeTted  by  the  acts  of  the  trustee  to  the  resid- 
iiar3r  fund,  unless  the  payment  by  the  trustee 
in  violation  of  the  terms  of  the  trust  was  made 
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by  the  express  authority  and  sanction  of  the 
cestuis  que  trust  themselves. 

Smith  V.  Bowen,  85  N.  T.  88. 

If  the  trustee  should  pay  over  the  income  of 
this  respondent  to  the  complainants,  in  pur- 
suance of  the  decree  of  this  court,  the  com- 
plainants not  being  authorized  under  the  lan- 
guage of  tbe  trust  to  receive  the  same,  it  would 
be  in  direct  violation  of  the  intention  of  the 
testator  and  the  provisions  of  this  will,  and  the 
court  would  be  compeUing  the  trustee  to  do 
that  which  he  is  forbidden  to  do  by  the  will. 

Broadway  Nat.^Bank  v.  Adams,  supra. 

Such  provision  is  not  against  public  policy, 
as  far  as  beneficiary  creditors  are  concer ned, 
and  is  a  valid  prohibition  of  any  alienation  of 
the  income  by  act  of  the  beneficiary  or  pro- 
cess of  law. 

Smith  y.  I^ers,  69  Md.  77. 

Virgisif  J.t  delivered  the  opinion  of  the 
court: 

The  complainants  are  Judgment  creditors  of 
the  defendant  Stevens,  and  the  executor  of  the 
will  of  Stevens'  father  is  the  other  defendant. 

The  remainder  of  the  estate  of  the  testator, 
after  the  payment  of  certain  legacies,  was 
given  to  his  executor,  to  hold  in  trust  during 
the  lives  of  his  three  sons  and  of  certain  life 
annuitants. 

After  the  payment  of  the  life  annuities  from 
the  income  of  the  trust  estate,  the  testator 
directed  the  remainder  of  such  income  to  be 
divided  among  his  living  sons,  (of  whom  the 
defendant  is  one,)  and  the  families  of  such  of 
his  sons  as  might  have  deceased  and  lelt  one 
child  or  more,  until  the  expiration  of  the  trust. 
After  the  trust  was  terminated  the  remainder 
of  his  estate  was  to  go  to  his  grandchildren 
equally. 

The  bill,  founded  upon  Rev.  Stat.,  chap.  77, 
g  6,  d.  10,  seeks  to  reach  and  apply,  in  pay- 
ment of  tbe  complainants'  Judgment,  Stevens' 
income  of  the  trust  estate,  as  the  same  is  re- 
ceived by  the  trustee,  until  their  debt,  with  in- 
terest and  the  costs  of  this  suit,  shall  be  satis- 
fied, and  in  the  meantime  to  enjoin  the  trustee 
from  paying  the  life  tenant. 

The  decision  of  two  questions  is  involved: 
(1)  Does  a  proper  construction  of  the  will  dis- 
close the  testator's  intention  to  secure  to  his 
son  the  life  enjoyment  of  the  income  of  a  trust 
estate,  and  its  immunity  from  his  son's  cred- 
itors? and  (2)  if  it  does,  can  that  intention  be 
made  effectual? 

The  clause  in  the  will  principally  relied  upon 
by  the  defendant  is  as  follows: 

"And  I  hereby  enjoin  it  upon  all  legatees, 
annuitants,  and  other  parties  interested  in  the 
provisions  of  this  will  not  to  make  any  arrange- 
ment or  any  agreement  for  a  change  in  such 
provisions  of  the  trust  under  this  will,  or  to 
assign,  or  in  any  way,  directly  or  indirectly, 
to  transfer  or  make  over,  any  claim  or  rights 
they  may  have  by  virtue  of  this  will,  or  to  pay 
to  any  other  person  any  legacy  or  annuity,  or 
any  part  thereof,  than  to  such  persons  as  are 
entitled  to  the  same  by  virtue  hereof,  on  the 
penalty  of  the  forfeiture  of  the  property  or 
sum  BO  assigned  or  paid,  to  go  to  that  part  of 
my  estate  which  is  applied  to  the  benefit  of 
those  persons  interestea  under  the  residuary 
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clAuaea  of  this  will,  other  than  such  as  shall 
make  said  payment  or  assignment. " 

The  particular  prevailing  inteDtion  which 
permeates  and  pervades  these  verbose  pro- 
visions seems  to  be  that  the  testator's  property 
shall  go.  not  only  in  sums  as  he  had  thereii^be- 
fore  directed,  but  to  the  identical  persons 
named,  and  to  no  others.  To  be  sure,  none  of 
the  provisions  declares  in  toiidem  verbis  that 
his  son's  interest  in  the  trust  estate  shall  be 
without  the  reach  of  his  creditors.  Nor  are 
Buch  express  words  .essential,  though  many 
wills  contain  them.  (Generally,  wills  are  to  l>e 
construed  in  accordance  with  the  intention  of 
the  testator,  gathered  from  the  whole  instru- 
ment, construed  in  the  light  of  circumstances. 
Fox  V.  Senter,  88  Me.  295;  PoitUthwaiUfs  App, 
eS  Pa.  477. 

In  the  analogous  cases  of  vesting  property  in 
a  married  woman  for  her  separate  use  and  dis- 
posal, the  whole  current  of  authority  holds 
that  no  particular  form  of  words  is  necessary. 
The  intention,  though  not  expressed  in  terms, 
ma^  be  inferred  from  the  nature  of  the  pro- 
visions annexed  to  the  gift.  "  The  court  will 
examine  the  whole  instrument,  and  look  rather 
to  the  intent  manifested  than  to  the  lancuaffe 
employed."  Lippineott  v.  Mitchdl,  94  U.  8. 
770,  24  L.  ed.  316;  Btowf  ▼.  Dam$,  L.  R  17  Ch. 
Div.  794,  797;  Pom.  E3.  Jur.  §  1103,  and 
note$,  for  various  expressions  held  sufficient  in 
Enelish  and  American  cases;  HtUtney,  Tenant, 
toanoUs  in  1  Lead.  Cas.  £q.  *498. 

The  same  rule  &ppli^  to  equitable  life  estates 
in  this  country.  Thus  in  Baker  v.  Braton,  146 
Mass.  869,  6  New  Eng.  Bep.904,  the  court  says 
that  the  provision  securing  the  income  of  a 
trust  against  alienation,  voluntary  or  involun- 
tary, is  "sufficient  if  the  intention  is  clearly 
gathered  from  the  instrument,  when  construed 
m  the  light  of  circumstancea,"  which  is  re- 
peated in  SlaUery  v.  Waeon,  151  Mass.  266.  7 
L.  R.  A.  898.  See  also  Maynard  v.  Cleavee, 
149  Mass.  807.  '*  If  it  appear  from  the  will," 
said  Yeazey,  J,,  "that  it  was  the  intent  of  the 
testator  that  the  beneficiary  should  have  noth- 
ing she  could  dispose  of,  it  will  be  as  effectual 
to  protect  the  trust  as  if  there  was  an  express 
clause  against  alienation."  Barnes  v.  Daw^  59 
Vt.  580.  548, 4  New  Eng.  Rep.  717.  So  where 
the  trustee  was  to  collect  the  rents  and  profits, 
and  "pay  the  same  into  the  testators  son's 
own  hands,  and  not  into  another's,  whether 
claiming  by  his  own  anthoritv  or  in  any  other 
capacitv,"  the  income  was  held  to  be  free  from 
the  claims  of  alienees  or  creditors.  Smith  v. 
TaiDere,  69  Md.  77. 

In  Grothe'i  App.,  185  Pa.  686,  596,  (decided 
in  1890,)  where  the  balance  of  a  certain  share 
of  the  testator's  property,  after  deducting 
taxes,  etc.,  was  given  to  a  trustee  to  pay  the 
interest  annually  accruing  thereon  to  one  of 
his  sons  named,  and  there  was  no  clause  pro- 
tecting the  income  from  attachment,  the  court, 
construing  the  will  in  the  light  of  all  the  cir- 
cumstances surrounding  Uie  testator,  the  son's 
insolvency,  etc.,  held  that  the  income  was  ex- 
empt from  the  son's  creditors,  "  though  such 
intent  was  not  clearly  expressed  by  the  scriv- 
ener." 

What  did  the  testator  intend  by  the  verbose 
provisions  before  quoted?  What  did  he  intend 
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to  be  subject  to  the  penallj  of  forfeiture,  and 
under  what  circumstances? 

The  injunction  is  imposed  upon  "all  lega- 
tees and  annuitants,"  (1)  *'  not  to  make  any  ar- 
rangement or  agreement  for  a  change  in  the 
provisions  of  the  trust,"  or  (2)  "  to  assifu,  or 
m  any  way,  directly  or  indirectly,  tranmr  or 
make  over  any  claim  or  rights  they  may  have 
by  virtue  of  this  wiU."  £1  other  words,  that 
no  one  entitled  to  a  benefit  under  the  trust  or 
any  other  provision  of  the  wiU  shall  nuike  any 
disposition  of  whatever  he  is  thereby  entitled 
to,  otherwise  than  as  the  will  directs.  Or,  as 
in  Bmith  v.  Towers,  supra,  each  benefit  shall 
be  received  in  the  benenciarv's  own  hands  and 
in  no  others.  The  evident  design  was  that  no 
beneflciaiy,  upon  whom  the  testator  bestowed 
his  bounty,  should  alienate  it  voluntarily  or 
involuntarily;  for  involuntary  alienation  is  an 
indirect  assignment,  transfer,  or  making  oyer 
of  property.  A  son  who  needs  protection  from 
his  own  improvidence,  or  incapacity  for  self- 
protection,  might  very  readily  evade  the  re- 
striction by  creating  a  formal  uebt,  and  allow- 
ing his  quasi  creditor  to  secure  it  by  a  bill  of 
this  character,  upon  "any  claim  or  right" 
which  the  willing  or  overreached  debtor  might 
have  by  virtue  of  the  will  of  his  father,  and 
thus  "indirectly  assign"  what  was  intended 
for  his  sole  personal  benefit 

Moreover,  the  injunction  is  not  limited  to 
"  legatees  and  annuitants,"  but  it  includes  "  all 
other  parties  interested  in  the  provisions  of 
this  will."  Whom  did  the  testator  thereby 
mean?  "  All  legatees  "  might  well  be  consid- 
ered as  including  his  sons  among  others,  for 
the  gift  of  the  income  of  aparticular  fund  for 
life  is  a  legacy.  Wms.  Exrs.  6th  Am.  ed. 
1192-1194,  and  note  n.  If  there  were  any 
doubt  that  he  meant  thereby  to  include  them, 
they  were  evidently  included  in  "  other  parties 
interested,"  etc. 

Furthermore,  the  answer  shows  that  the 
property  given  to  the  executor  In  trust  was 
stores  in  Sanger.  And  since  the  trustee  has 
the  responsible  duties  of  caring  for,  managing 
the  property,  collecting  the  rents  and  profits 
thereof,  and  paying  over  the  net  proceeds  to 
the  respective  benenciaries,  the  trust  is  an  ac- 
tive trust,  (Pom.  Eq.  Jur.  §  992);  the  trustee 
holds  the  legal  title  of  the  corpus  of  the  prop- 
erty by  virtue  of  the  devise  to  nim,  (Rev.  Stat, 
chap.  68,  §  7);  and  he  is  entitled  to  reasonable 
commissions  for  the  faithful  discharge  of  such 
duties.  While,  therefore,  the  trustee  may  not, 
in  the  technical  sense,  be  "  interested "  as  a 
beneficiary, — that  term  is  not  contained  in  the 
clause, — the  testator  evidentiv  did  include  him 
among  the  "  parties  interested  in  the  provisiona 
of  the  will." 

The  very  next  clause  in  the  injunction  would 
seem  to  make  it  reasonably  certain  that  the  tes- 
tator had  the  trustee  in  his  mind  when  he 
dictated  it  For  not  only  does  he  enjoin  the 
"  legatees,  annuitants,  and  other  parties  not  to 
assign,  transfer,"  etc.,  but  he  then  goes  fur- 
ther, and  enjoins  somebody,  among  those  thus 
designated,  not  to  "  pay  any  part  of  the  legacy 
or  annuity  "  to  any  person  other  than  such  as 
are  entitled  under  the  will.  That  language 
was  selected  by  the  testator  to  carry  out  some 
purpose  which  he  had  in  view,  and  it  must  be 
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^ven  0ome  meaning.  Ko  one  mentioned  In 
the  will,  other  than  the  trustee,  could  **  pay  " 
any  part  of  a  legacy  or  annuity  to  any  person 
other  than  the  n^rhtf ul  beneficiary.  Payment 
of  a  legacy  could  only  be  made  from  the  In- 
come of  the  trust  property,  and  the  trustee 
alone  had  the  control  of  the  funds.  When  a 
legacy  or  annuity  was  once  paid  by  him  to  the 
party  entitled,  the  latter  might  theo  use  the 
money  as  he  saw  AU  It  was  then,  and  not  be- 
fore then,  the  beneficiary's  absolute  property. 
Broadway  Nat.  Bank  y.  Adarm^  188  Mass.  170, 
43  Am.  Kep.  504.  It  was  no  longer  a  legacy 
or  an  annui^or  any  part  thereof.  Its  identity 
was  gone.  For  whateyer  puTX)06e  or  to  whom- 
soeyer  the  beneficiary  might  upon  receiyiDg  it 
thereafter  dispose  of  it,  his  act  could  in  no- 
wise be  deemed  in  oontrayention  or  an  evasion 
of  the  injunction.  That  was  fully  complied 
with  when  the  beneficiary  received  what  be- 
longed to  him,  and  it  was  no  longer  subject  to 
any  proyision  of  the  will. 

Again,  the  earlier  provision  in  the  will, 
directmg  his  executors  to  "pay  to"  certain 
persons  named  "  any  amount  that  may  be  due 
them  from"  his  two  other  sons,  "said  sums 
so  paid  to  be  deducted  from  their  interest  in 
his  estate,"  affords  additional  evidence  that  the 
testator  did  not  intend  that  the  trustee  should 
pay  the  defendant  son's  debts. 

But  it  is  said  that  this  construction  would 
empower  the  trustee  tuo  motu  to  forfeit  the  in- 
terests of  all  the  particular  beneficiaries  to  the 
residuary  legatees.  Not  so;  for  such  an  act 
on  the  part  of  the  trustee  would  be  a  gross  vio- 
lation of  his  trust  and  a  fraud  upon  such  bene- 
ficiaries. Draper  r.  Stone,  71  Me.  175,  178; 
Ash  y.  Hare,  78  Me.  401, 408;  Smith  y.  Bowen, 
85  N.  Y.  88.  Any  such  attempt  could  be  en- 
joined. Adams,  Eq.  207.  No  act  of  a  trustee 
can  operate  to  destroy  the  interest  of  the  cestui 
que  trust  without  the  tatter's  consent.  Balsas 
App,  40  Pa.  200.  If  the  trustee  should,  with 
the  .defendant's  consent,  pay,  when  due  and 
payable,  any  part  of  the  latter's  interest  to  an- 
other person,  the  sum  so  paid  mi^ht  possibly 
become  forfeited  in*  accordance  with  the  pro- 
vision of  the  will.  But,  if  paid  without  such 
consent,  such  payment  would  be  a  violation  of 
the  trust  on  the  part  of  the  trustee,  and  the 
sum  so  paid  would  not  become  forfeited,  but 
the  trustee  would  be  obliged  to  make  it  frood. 
Story,  Eq.  Jur.  §  1368.  We  are  of  opinion, 
therefore,  that  the  testator  did  intend  to  re- 
strain, not  only  his  defendant  son  from  alienat- 
ing his  interest  under  the  will,  but  also  the 
trustee  from  paying  any  part  thereof  to  any 
other  person.  Emch  being  the  fair  construc- 
tion of  the  will,  this  court  will  not  direct  the 
trustee  to  act  in  contravention  of  such  construc- 
tion, and  thereby  substitute  its  own  will  for 
that  of  the  testator,  unless  these  provisions  of 
the  will  shall  be  found  to  be  unwarranted  by 
the  law. 

Axe  they  unlawful  t  There  is  neither  any 
decision  of  this  court  nor  statutory  provision 
in  this  state  pertaining  to  the  subject.  There 
is  a  confiict  among  the  authorities  in  this  coun- 
try, though  in  England  they  all  seem  to  be  op- 
posed to  any  such  restrictions  as  the  testator 
made.  The  latter  authorities  hold,  in  sub- 
stance, that  the  interest  of  a  life  tenant  cannot 
continue  to  exist  without  its  incidents,  among 
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which  is  that  of  alienation,  and  that  a  credi* 
tor  of  a  cestui  que  trust  can  reach  in  equity 
whateyer  the  latter  has  the  right  to  demand 
from  hiB  trustee.  In  Brandon  y.  BcHnnson,  18 
Yes.  Jr.  420,  money  was  invested  in  the  names 
of  trustees,  the  income  to  be  paid  into  A's  own 
hands,  to  the  intent  that  the  same  should  "not 
be  grantable,  transferable,  or  otherwise  assign- 
able by  way  of  anticipation,-"  with  a  gift  oyer 
on  A's  death.  On  A's  becoming  bankrupt, 
the  assignees  were  held  entitled  to  his  interest. 
This  decision  was  preceded  and  followed  by 
numerous  others  to  the  same  purport. 

But,  while  the  decisions  in  seyeral  of  the 
state  courts  are  in  accord  with  the  English 
rules,  others,  together  with  two  of  the  Feaeral 
Supreme  Court,  uphold  such  trusts.  And  the 
Legislatures  of  four  or  five  states  sanction  their 
validity  by  express  statutes,  though  Kentucky 
by  legislative  enactment  forbids  them.  Par^ 
sons  y.  iypeneer,  88  Ey.  806.  Bat,  whateyer 
may  be  the  decisions  fn  England  and  some  of 
the  state  courts,  the  other  view,  held  by  the 
United  States  Supreme  Court  and  other  state 
courts,  is  more  in  accordance  with  our  own, 
which  we  think  may  be  properly  based  upon 
either  of  two  grounds. 

The  general  rule,  that  rights  incidental  to 
ownership  of  property  attach  alike  to  equitable 
and  le^l  estates,  has  been  materially  modified 
by  equity.  In  direct  antagonism  to  and  for 
the  avowed  purpose  of  eyading  what  were 
deemed  certain  harsh  and  unjust  dogmas  of 
the  law,  equity  called  into  existence  an  estate 
which  enabled  a  married  woman  to  hold  equi- 
table interests  in  property  independently  of 
her  husband's  control.  But  as  this  estate 
brought  with  it  the  enjoyment  of  all  its  inci- 
dents, including  the  nght  of  alienation,  an 
unsatisfactory  and  imperfect  protection  was 
thereby  afforded  her,  because  of  the  influence 
and  moral  coercion  of  her  husband.  It  was 
therefore  deemed  essential  to  go  further  and 
modify  this  estate  by  inserting  in  settlements 
and  wills  a  clause  restraining  the  wife  from 
anticipating  or  alienating  her  separate  proper- 
ty. This  was  first  done  in  a  certain  settlement 
by  advice  of  Lord  Thurlow,  who  was  a  trus- 
tee. Ppbus  y.  Smith,  8  Brown,  Ch.  *840 
(Eden's  ed.),  and  note.  And  the  reason  why 
she  can  thus  be  restrained,  as  stated  by  Cotton, 
L.  cT*.,  is  "because  equity  can  modify  the  inci- 
dents of  a  separate  estate  which  is  the  creation 
of  equity."  Pike  y.  Fitzgibbon,  L.  R  17  Ch, 
Div.  454.  This  doctrine  has  been  repeatedly 
stated  in  numerous  cases.  In  Tullett  v.  Arrri' 
strong,  4  Myl.  &  C.  877,  Lord  Cottenham,  C, 
said:  "The  power  to  prohibit  anticipation 
could  only  have  been  founded  upon  the  power 
of  this  court  to  model  and  qualify  an  interest 
in  property  which  itself  had  created  .  .  . 
The  separate  property  and  the  prohibition  of 
anticipation  are  equally  creatures  of  equity, 
and  eaually  inconsistent  with  the  ordinary 
rules  of  property.  The  one  is  only  a  restric- 
tion and  qualification  of  the  other.  .  .  . 
When  this  court  first  established  the  separate 
estate,  it  violated  the  laws  of  property  as  be- 
tween husband  and  wife;  but  it  was  thought 
beneficial,  and  it  prevailed.  It  being  once  set- 
tled that  a  wife  might  enjoy  separate  estate  as 
a  feme  sole,  the  laws  of  property  attached  to 
the  new  estate;  and  it  was  found,  as  part  vA 
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such  law,  that  the  power  of  alienation  belonged 
to  the  wife,  andwasdestruclive  of  the  security 
intended  for  it.  Equity  again  interfered,  ancf, 
by  another  yiolation  of  the  laws  of  property, 
supported  the  yaUdity  of  the  prohibition 
ajcainst  alienation."  Thus  the  doctrine  was 
placed  upon  the  long  and  well-recognized  broad 
ground  that  a  court  of  chancery  had  the  in> 
herent  power  to  noiodify  estates  of  its  own  crea- 
tion. 

In  the  absence  of  any  statute  or  decision  In 
this  state  to  the  contrary,  we  haye  no  hesita- 
tion in  extending  the  principle  to  cases  b'ke 
the  present.  This  yiew  is  sustained  by  a  yery 
able  opinion  of  the  Supreme  Court  in  Missouri; 
and  in  closing  this  branch  of  the  case  we  can 
do  no  better  than  adopt  the  language  of  Sher- 
wood, (T*.,  in  that  case:  "If  a  court  of  equity, 
in  order  to  protect  one  class  of  trusts,  creatures 
of  its  own  creation,  and  by  so  doine  to  effect- 
uate the  intention  of  the  author  of  the  gift, 
exercises  its  own  inherent  power  to  model  and 
qualify  an  interest  in  equitable  property  with- 
out regard  to  the  rules  which  the  mw  has  es- 
tablished for  regulating  the  enjoyment  of 
property  in  other  cases,  it  is  difficult  to  see 
why,  with  a  like  object  in  yiew,  i,  e,,  the  ef- 
fectuation of  the  elf  t  just  as  its  author  in- 
tended it  to  be  effectuated,  such  court  may 
not  lay  down  and  declare  a  rule,  in  such  a 
case  as  this,  which  shall  be  equally  effectual 
in  preyentlng  the  intention  of  the  ^nor  from 
being  thwarted, — a  rule  which  injures  or  de- 
frauds no  one,  which  yiolates  no  rule  of  pub- 
lic policy,  and  which  giyes  stability  and  pro- 
tection to  a  proyision  which,  originating  in  the 
warmest  ties  of  affection,  seeks  to  afford  to 
the  beneficiary  a  sure  and  unfailing  refuge 
against  the  yicissitudes  of  fortune.  If  a  court 
of  equity,  as  already  seen,  will  euard  such  a 
trust  in  one  case  with  jealous  solicitude,  why 
should  it  fail  to  do  so  in  another,  in  circum- 
stances equally  meritorious Y"  Lamperi  y. 
Eaydel,  06  Mo.  480,  3  L.  R.  A.  118. 

Another  yiew,  arriying  at  the  same  result, 
is  taken  by  the  highest  court  in  the  country  as 
well  as  by  the  supreme  courts  of  several  oi  the 
states  in  the  Union.  Thus  Miller,  J.,  said: 
"We  see  no  reason,  in  the  recognized  nature 
and  tenure  of  property  and  its  transfer  by  will, 
why  a  testator,  who  giyes  without  any  pecuni- 
ary return,  who  gets  nothing  of  property  val-  ^ 


ue  from  the  donee,  may  not  attach  to  that  gift 
the  incident  of  continued  use,^-of  uninter- 
rupted benefit  of  the  gift  during  the  life  of  the 
donee;  why  a  parent,  or  one  who  loyes  an- 
other, and  wishes  to  use  his  own  property  in 
securing  the  object  of  his  affection,  as  far  as 
property  can  do  it,  from  the  ills  of  life  and  the 
yicissitudes  of  fortune,  and  eyen  his  own  im- 
proyidenoe  or  incapacity  for  self -protection, 
should  not  be  permitted  to  do  so."  NiehoU  y. 
Eaton,  91  U.  S.  716,  727,  28  Ti.  ed.  254,  253. 
See  also  Hyde  y.  WaodB,  04  U.  S.  523,  24  L. 
ed.  264. 

"Spendthrift  trusts"  were  created  in  Penn- 
sylyania  in  GhUf  Jiutice  Gibson's  time,  and 
haye  been  approved  by  numerous  decisions  in 
that  state,  among  the  latest  of  which  is  QrotM$ 
App.  supra. 

The  court  in  Massachusetts  has  frequently 
held  that  the  founder  of  a  trust  may  give  an 
equitable  life  tenant  a  qualified  estate  in  in- 
come which  he  cannot  alienate  and  his  credi* 
tors  cannot  reach.  In  Broadieay  Nat.  Bank 
v.  AdarM,  183  Mass.  170, 178, 48  Am.  Rep.  504, 
the  court  said:  "By  the  creation  of  a  trust 
like  this,  the  property  passes  to  the  trustee  with 
all  its  incidents  and  attributes  unimpaired. 
He  takes  the  whole  legal  title  to  the  property, 
with  the  power  of  alienation;  the  cestui  que 
trust  takes  the  whole  legal  title  to  the  accrued 
income  at  the  moment  it  is  paid  to  him.  .  .  . 
We  are  not  able  to  see  that  it  would  violate  any 
principles  of  sound  public  policy  to  permit  a 
testator  to  give  to  the  object  of  his  bounty  such 
a  qualified  interest  in  the  income  of  a  trust 
fund,  and  thus  provide  against  the  Improvi- 
dence or  misfortune  of  the  beneficiary."  See 
also  Baker  v.  Brown,  146  Mass.  860,  5  New 
Eng.  Rep.  004;  Bean  v.  Ohoate,  146  Mass.  895, 
808,  5  New  Eng.  Rep.  002;  MaynardY,  Cieavee, 
140  Mass.  807,  808;  Slattery  v.  Wason,  151 
Mass.  266,  7  L.  R.  A.  803.  To  the  same  pur- 
port, see  also  Smith  y.  Totoere,  60  Md.  77; 
Barnes  v.  Dow,  50  Yt.  580,  548,  4  New  Eng. 
Rejp.  717. 

Our  opinion,  therefore,  is  that  this  bill  mual 
be  dismissed.    No  costs  for  either  party. 

BiU  dismissed. 


Petem*  Ch,  J,,  and  Walton, 
Haskell*    and   Whitehoii8e»    JJ,^ 
curred. 
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Evidence  of  an  oral  promioe  to  £^ade 
and  build  a  street  and  to  cause  city 


NOTB.— Piorol  evidence  not  admiuaM  to  vary^  add  to, 
or  alter  a  wiitten  eontr€ut. 

It  Is  a  general  rule  of  evldenoe,  long  since  estab- 
lished and  now  weU  settled*  tbat  parol  testimony 
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water  to  be  put  into  it  may  be  gi^en  to 
show  an  inducement  to  buy  a  lot  fronting  on  the 
street,  as  such,  promise  is  an  Independent  collat- 
eral one  which  need  not  be  included  in  the  deed. 

(Eebruary  S7, 1802.) 

EXCEPTIONS  by  plaintiff  to  a  ruling  of 
the  Superior  Court  for  Suffolk  Countj- 


cannot  be  introduced  to  vary,  add  to,  or  alter  a 
written  instrument,  which  In  itself  is  plain  and. 
free  from  doubt,  in  the  absence  of  fraud,  sur- 
prise, or  mistake.  Powell  y.  Thompson,  80  Ala.  Sis 
Tyler  ▼•  Stone,  81  OaL  286;  Fltcgerald  y.  Burke«  14 


k 


See  also  30  L.  R.  A.  441. 
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that  the  evidence  was  not  sufficient  to  maintaiD 
the  action  and  tbai  a  yerUict  should  be  ren- 
dered for  defendant  in  an  action  brought  to 
recoTer  damages  for  the  slleged  breach  of  a 
contract  to  open  a  certain  street  and  have 
water-mains  placed  therein.  £xeeptunu  iU9- 
tained. 

The  facts  are  stated  in  the  opinion. 

Menr;  Francis  W.  Kittredge  and 
William  H.  Dmry,  for  plaintiff: 

This  action  is  founded  on  a  parol  contract. 


never  in  any  part  reduced  to  writing;  but  the 
deed  was  made  in  pursuance  of  that  contract 
and  it  is  as  binding  and  valid  a  contract  as  if 
it  had  been  reduc^  to  writing. 

Preble  v.  Baldwin,  6  Gush.  549. 

Ck>b1eigh's  promise  was  collateral  to,  and 
independent  of,  the  executed  acts  that  made 
up  the  purch&se.  It  was  not  inconsistent 
with,  or  contradictory  to,  any  of  said  executed 

Acts 

darr  v.  Dooley,  119  Mass.  294;  PreUe  v. 


Colo.  660:  Repettl  v.  Maiaak  (D.  G.)  IS  Gent.  Bep. 
4U;  Kogen  v.  Garland  (D.  G.)  18  Wash.  L.  Bep.  8tr7: 
DeLoaoh  ▼.  Smith,  88  G  a.  MB;  Byar  v.  Walton,  TV 
Oa.  406;  Adams  v.  Fort  Gaines,  80  Ga.  85;  Moulding 
V.  PnisBinfir,  70  HL  161;  Beisteier  v.  Garpenter,  124 
Ind.  30:  Scbreiber  y.  Butler,  84  Ind.  676;  Van  Evera 
V.  Davis,  51  Iowa,  687:  Bodgen  v.  Ferrault,  41  Kan. 
886;  Walker  v.  State  Ins.  Go.  46  Kan.  812;  Wilson  v. 
Jooes  (Kan.)  Jone  11,  1862:  Johnson  v.  Flanner.  tf 
La.  Ann.  628;  Kennebeo  Sav.  Bank  v.  Vogff,  88  Me. 
874;  Gourtenay  v.  Fuller,  66  Me.  166:  Soott  v.  Amoss, 
78Md.80;  Edwardsv.Glark,10L.  B.  A.660,88Mioh. 
246;  Wilbur  ▼.  Stoepel,  82Mioh.  844;  Kranicb  t.  Sher- 
wood (Mloh.)  Joly  1, 1802;  Smith  v.  Kemp  (Mloh.) 
June  17, 18B2;  TarbeU  v.  Farmers  Mat.  Blev.  Go.  44 
Minn.  471;  Frosts  D.  Lumt)er  &  W.  W.  Works  v.  Mil- 
lers ft  M.  Mut.  Ins.  Gow  87  Minn.  800;  Fruln  y.  Grystal 

B.  Go.  4  West  ilep.  606, 89  Mo.  897;  Stiles  v.  Yander- 
water,  8  Gent.  Bep.  486,  48  N.  J.  L.  67;  Fisher  y* 
Briscoe,  10  Mont.  124;  Anderwn  y.  Perkins,  10  Mont. 
164;  Getman  y.  Getman,l  Barb.  Gh.  490, 6  L.  ed.  472; 
Byan  v.  Doz,  25  Barb.  448;  Brookman  v.  Meyers,  60 
Hun,  628;  Gallaudet  v.  Kellogflr*  40  N.  Y.  8.  B.  014; 
liamson  Gonsol.  S.  S.  Go.  y.  Hartun^,  46  N.  Y.  8.  B. 
101, 45  N.Y.  8.  B.60:  Bigelow  v.  Legv,2  Gent.  Bep.  877, 
1Q2N.  Y.6B8:  Boehm  y.  Lies, 46 N.  Y.  B.  B. 26;  Bead 
V.  Bank  of  Attica,  124  N.  Y.  671;  Gooper  y.  Whltmer 
(Pa.)  6  Gent.  Bep.  197;  Horn  y.  MlUer,  142  Pa.  667;  Ma- 
lone  y.  Philadelphia,  20  W.  N.  a  461;  Martin  y. 
Berens,  67  Pa.  450;  Selser*s  HBtate,  141  Pa.  620;  De- 
camps y.  Garpin,  10 S.  ai21;  Garollna a  G.  &  G.  B. 
Go.  y.  Seiffler,  24  8.  a  128;  Calvert  v.  Nlokles,  26  a 

C.  806;  FuUwood  v.  Blanding,  26  &  a  812;  Charles 
y.  Byrd,  20  8.  G.  645;  Mumford  y.  Memphis  ft  G.  B. 
Co.  2  Lea,  S08,  81  Am.  B^p.  616;  Knoxville,  G.  G.  ft 
L.  B.  Co.  v.  Beeler,  00  Tenn.  648:  Watson  v.  Baker, 
71  Tez.  780;  Sawyer  y.  Weaver,  24  L.  ed.  706;  Poto- 
mac 8.  Co.  y.  Upper  Potomac  8.  Go.  100  0.  8. 678, 27 
U  ed.  1010:  DeWitt  v.  Berry,  184  U.  8. 806,  88  L.  ed« 
806:  Culyer  y.  Wilkinson,  146  IT.  8. 206, 86  L.  ed.  676: 
Soholx  y.  Dankert,  60  Wis.  416;  Taylor  y.  Davis 
(Wis.)  June  16, 1802;  Fenwiok  v.  Brinkworth,  2  FOst. 
ft  P.  86. 

Parol  evidence  is  not  admissible  to  vary  or  con- 
tradict a  written  contract.  See  tiotes  to  Diyen  y. 
Johnson  (Ind.)  8  L.  B.  A.  806;  Bulkley  v.  Devine 
OIL)  8  L.  B.  A.  880:  LaFayette  (Xtunty  M.  Corp.  y. 
Ma«oon  (Wis.)  8  L.  B.  A.  764:  Minneapolis  T.  Mach. 
Co.  y.  Dayts  (Minn.)  8  L.  B.  A.  798;  Ferfiruson  y.  Baf- 
ferty  (Pa.)  6  L.  B.  A.  88ft  GoUar  v.  Collar  (MidU  18 
!«.  B*  A.  62|« 

Beaaon  of  the  rul0L 

Tlie  reason  of  the  rule  Is  that  as  the  parties  have 
constituted  the  writing  to  be  the  only  outward  and 
yisfble  ezpresrion  of  their  meaninff  no  other  words 
axe  to  be  added  to  it,  or  substituted  in  its  stead.  1 
dreenl.  Ev.  9  277. 

When  the  asieement  of  parties  has  been  reduced 
to  writing,  that  alone  is  to  determine  their  respect- 
iye  oblisrations.  VanBrunt  y.  Day,  81 N.  Y.  264;  Bat- 
terman  y.  Pierce,  8  Hill,  171;  Hope  v.  Balen,  68  N. 
Y. 880ft  Lewis  v.Seabury, 74K.  Y. 400. 

No  other  words  than  those  found  therein  oan  be 
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added  to  it  or  substituted  in  its  stead  by  oral  testi* 
mony.  Nor  oan  oral  testimony  of  a  preyious  col* 
loquium,  or  of  conreraatlon  or  declarations  at  the 
time  when  completed,  or  afterwards,  be  offered  to 
explain  ik  Gn  the  contrary,  the  instrument  must 
stand  upon  its  own  terms.  Carolina,  G.  0.  ft  C.  B. 
(X>.  V.  Seiirler,  mipra, 

Gn  most  points  the  rules  of  evidence  are  the  same 
in  courts  of  law  and  equlty,and  the  doctrine  of  both 
courts  is  the  same  as  to  the  exclusion  of  parol  eyi- 
dence  to  contradict  or  substantially  yary  the  legal 
import  of  a  written  airreement.  Taylor  v.  Bald  wln» 
10  Barb.  686;  Steyens  v.  Cooper,  1  Johns.  Ch.  426, 1 L. 
ed.  196, 7  Am.  Dec.  489;  D wlffht  y.  Pomeroy,  17  Mass* 
806, 9  Am.  Dec.  148;  Story,  Eq.  Jur.  1 1681;  Buasell  v* 
Kinney,  1  Sandf.  Gh.  84, 7  L.  ed.  228;  Cooky. Baton, 
16  Barb.  447;  Proctor  y.  Bobinson,  85  Mich.  291; 
Webb  v.  Bice,  1  Hill,  606;  Jaryis  v.  Palmer,  11  Paigre» 
660, 5  L.  ed.  207;  Crosier  y.  Acer,  7  Paige,  187,  4  L. 
ed.  97;  Mann  v.  Mann,  14  Johns.  1, 7  Am.  Dec.  416 
Moyan  y.  Hayes,  1  Johns.  Gh.  889, 1 L.  ed.  168. 

Where  parties,  without  any  fraud  or  mistake* 
have  deliberately  put  their  engagements  in  writ- 
ing, the  law  declares  the  writing  to  be  not  only  the 
best  but  the  only  eyldence  of  their  agreement, 
Martin  v.  Berens,  67  Pa.  490;  Bowman  v.  Tagg  (Pa.> 
6  Cent.  Bep.  668;  Carolina,  a  0*  ft  a  B.  Co.  y.  Seigw 
ler,  21 8.  a  128. 

PreMminaru  neQOtiation»  merge  in  lortttsn  eontraeU 

Oral  agreements  between  the  parties  to  a  written 
contract,  made  before  or  at  the  time  of  the  execu* 
tlon  of  the  contract,  are  merged  in  the  contract*. 
and  are  Inadmlasibie  to  yary  its  terms  or  to  affect 
its  construction.  This  is  so  whether  the  writing  is 
available  or  nok  Dayy  y.  Morgan,  66  Barb.  218. 
See  note  to  Ferguson  v.  Bafferty  (Pa.)  6  L.  B.  A.  88. 

A  parol  agreement  not  acted  upon  is  merged  in 
theiwritten  contract  upon  the  same  subject  by  the 
same  parties.  Pegues  v.  Haden,  76  Tez.  94;  9 
Whart  Bv.  1014;  1  GreenL  Bv.  275;  Hunt  v.  White» 
24  Tez.  648. 

Although  a  party  to  a  contract  had  objections 
to  ft,  yet,  having  executed  it,  his  mouth  is  closed 
against  any  denial  that  it  superseded  all  preyious 
arrangements.  Parish  t.  United  States,  75  U.  8. 9 
Wall.  4B0. 19  L.  ed.  472. 

All  preliminary  negotiations  and  agreements  are 
to  be  deemed  merged  in  the  final  settied  instru* 
ments  executed  by  the  parties,  unless  a  clear  mis* 
take  be  established.  Stewart  v.  Babbs,  120  Ind.  668; 
Sawyer  y.  Weaver,  2  McArth.  1;  Smith  y.  Lennon^ 
181  N.  Y.  560;  Polhill  y.  Brown,  84  Ga.  888;  Smith  y. 
Taylor,  82  Gal.  684;  Gark  v.  Post,  118  K.  Y.  17.  See 
note  to  Ferguson  y.  Bafferty  (Pa.)  6  L.  B.  A.  38. 

A  written  instrument  supersedes  all  antecedent 
negotiations,  and  by  it  the  parties  are  bound  rather 
than  by  any  conversations  which  preceded  it,  if  it 
is  not  sought  to  reform  tiie  instrument  or  to  re- 
solve an  ambiguity.  Schurts  y.  Bomer,  82  CaL  474 
See  fiots  to  Ferguson  y.  Bafferty,  tupro. 

But  the  rule  does  not  apply  to  contracts  made 
after  the  execution  of  the  writing.  Toledo,  St.  L> 
ft  K.  a  B.  Co.  V.  Leyy,  127  Ind.  168;  Giler  y.  Gard» 
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BaldiHn,  $upra;  Witkinion  ▼.  8cott,  17  Mass. 
249;  Lewii  v.  Gray,  1  Mass.  207,  2  Am.  Dea 
21;  Lai>ham  Y.WhijmU,  8  Met  69,  41  Am. 
Dec.  487;  MeOcrmiek  y.  Chenert^  124  Hms, 
262;  Qraffam  ▼.  PiercB,  8  New  Eng.  Rep.  424, 
148  Mass.  886;  Ayer  T.  Bdl  Mfg,  Co.  6  New 
Eng.  Rep.  829,  147  Maas.  46. 
Mr,  F.  HntehinBon*  for  defendant: 
The  deed  and  wriiten  contract  constitute 
the  full  evidence  of  the  obligations  of  the  de- 


fendant for  the  consideration  named  in  tba 
deed,  and  any  attempt  to  enlarge  those  obliga^ 
tions  by  oral  evidence  of  agreements  entered 
into  at  the  time  of  executing  the  contracts,  or 
prior  thereto,  would  simply  be  allowing  writ- 
ten contracts  to  be  enlarged  and  controlTed  by 
preyious  or  contemporaneous  oral  agreements, 
which  the  law  for  good  reasona  does  not  al- 
low. 
Briffham  ▼.  Boffen,  17  Mass.  670;  EnowUan 


a  lod.  212:  CinoiDnatl,  U.  ft  Ft.  W.  B.  Co.  y.  Pearce, 

£8  iQd.  502,608. 

I  Whtn  eofiHTaci  fiot  meiraed, 

A  parol  oontraot  may  be  added  to  a  written  one, 
and  the  two  may  stand  together  though  made 
BlmultaneousLy.  Greenawalt  ▼.  Kohoe,  86  Fa.  8(9; 
Ewaldt  y.  Earlow.  88  Iowa,  212;  Reynolds  y.  Has- 
■am,  56  Yk  448;  CoUingwood  y.  Merchants  Bank, 
15  Neb.  U8. 

So  a  parol  stipulatioo,  by  a  yendor,  to  refund  the 
purchase  money  in  the  event  of  a  failure  of  title 
and  of  the  seller  to  reimburse  yendee  for  expenses 
luourred,  is  not  merged  in  the  deed  afterwards  ac- 
cepted, the  agreement  being  independent  and  ool- 
literal  to  the  deed.  Close  y.  Zell,  141  Pa.  800; 
DrlDker  y.  Byers,  2  Penr.  ft  W.  688;  Biohardson  y. 
GoGser,  28  Pa.  SB6;  Cox  y.  Henry,  82  Pa.  18;  Walker 
y.  France,  2  Gent.  Bep.  781, 112  Pa.  208;  Anderson 
y.  Washabaugh,  48  Pa.  116. 

A  simple  oontraot  Is  not  merged  in  a  sealed  in- 
strument which  merely  recognizes  the  debt  and 
fixes  the  mode  of  aaoertaining  its  amount.  Bank 
of  Columbia  y.  Patterson,  U  U.  8. 7  Cranch,  200, 8 
L.  ed.  86L 

Where  an  oral  agreement  has  been  partially  per- 
formed a  writing  subsequently  given  as  a  mere  ac- 
knowledgment or  memorandum  thereof  does  not 
operate  to  merge  or  supersede  an  express  proyis- 
Ion  of  the  oral  agreement  not  included  in  terms  in 
the  memorandum.  Carpenter  y.  Hathaway*  87 
Cal.48A. 

An  agreement  by  which  the  grantee  assumes 
payment  of  a  mortgage  on  the  premises  Is  not 
merged  in  the  subsequent  oonveyanoe.  Stockton 
y .  Gould  (Fa.)  April  25, 1802. 

tlxcepUoM  to  ruU  against  admiasUm  of  parol' wt' 

denet, 

f  This  rule  is  directed  only  against  the  admission 
of  any  other  evidence  of  the  language  employed 
by  the  parties  In  making  the  contract,  than  that 
which  is  furnished  by  the  writing  itself.  1  GreenL 
Bv.  1 277. 

I  It  is' a  rule  which  should  not  be  inyoked  as  a 
shield  for  fraud,  or  be  applied  so  as  to  work  injus- 
tice. 2  Foul  Eiq.  Jur.  824;  Osborne  y.  Stringham 
(8.  Dak.)  Dec.  18,  1890;  Best  y.  Stow,  2  Sandf .  Ch. 
288, 7  L.  ed.  60L  See  fiote  to  Bulkley  y.  Deyine 
au.)8L.B.A.S80. 

The  rule  excluding  parol  proof  to  contradict  a 
written  contract  does  not  affect  third  parties. 
Bruce  y.  Jno.  L.  Boper  Lumber  Co.  15  Va.  L.  J.  280. 

It  does  not  apply  to  oontroyersies  between  per- 
sons not  parties  or  priyy  to  the  writing  or  between 
parties  to  it  and  third  persons.  Bobinson  y.  Mose- 
ley,  08  Ala.  70. 

It  applies  only  to  suits  between  the  parties  to  the 
Instrument,  and  cannot  affect  others  who  might 
be  prejudiced  by  writings  from  which  a  part  of 
the  truth  may  have  been  omitted.  Bolser^s  Estate, 
141  Fa.  520. 

It  docs  not  exclude  evidence  of  a  subsequent  in- 
dependent agreement  for  an  extension  of  time  for 
px  y  men  t  or  performance.  Kane  v.  Cortesy,  1  Cent. 
Kep.  246.  ICON.  Y.  182. 

Kvldenoe  is  always  admissible  to  explain  the 
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meaning  which  usage  has  given  to  words  or  terms  as 
used  in  any  particular  trade  or  business,  as  a  means 
of  enabling  the  court  to  declare  what  the  language 
of  the  contract  did  actually  express  to  the  parties. 
NewhaU  v.  Appleton,  8  L.  B.  A.  860, 114  N.  Y.  144; 
Whart.  By.  1 082;  Dana  y.  Fielder,  12  N..  Y.  40, 81 
Am.  Dec.  ISO;  Hinton  v.  Locke,  6  Hill,  487. 

Parol  evidence  to  explain  ambiguity  is  admis- 
sible. See  notea  to  Phillips  v.  Fergerson  (Va.)  1 L.  B. 

A.  888;  Finlayson  y.  Finlayson  (Or.)  8  L.  B.  A.  808; 
Ferguson  v.  Baflerty  (Pa.)  8  L.  B.  A.  88. 

Bvidence  to  aid  construction.  See  note  to  Trustees 
of  General  Assembly  of  Presby.  Church  in  U.  S.  y. 
authrie  (ya.)8  L.  B.  A.  821. 

To  supply  omissions,  see  note  to  Trustees  of  Gen- 
eral Assembly  of  Presby.  Church  in  U.  S.  v.  Guth- 
rie, supra;  Ferguson  v.  Bafferty  (Pa.)  0  U  B.  A.  88^ 

To  identify  person  or  properly.  Trustees  of 
General  Assembly  Presby.  Chuioh  In  U.  8.  y.  Guth- 
rie, supra. 

FVottd.  surprise,  or  misealce  fuit  loilMn  ths  rale. 

A  defendant  in  a  suit  In  which  a  oontract  la 
sought  to  be  spectflcaJIy  enforced  against  him.  but 
which  does  not  correctly  and  truly  express  *he 
agreement  of  the  parties,  but  through  fraud, 
surprise,  or  mistake  some  material  omlspfons,  in- 
sertion, or  variations  exist  contrary  to  the  fn- 
tentlon  or  understanding  of  the  parties,  may  prove 
by  parol  evldenoe  the  facts  and  oiroumstanoes 
which  will  support  his  defense  to  the  aotlon.  Best 
V.  Stow,  2  Sandf.  Ch.  286, 7  L.  ed.  801.  Notes,  dttng 
2  Story,  Bq.  H  760, 770;  1  Sugd.  Vend.  chap.  8, 1 8,  p. 
224, 0th  Am.  ed.;  1  Phill.  Bv.  4th  Am.  ed.  660;  Town- 
shend  v.  Strangroom,  6  Yes.  Jr.  828;  Bamsbottom 
y.  Gosden«  1  Yes.  ft  B.  106;  GlUespie  v.  Moon,  2 
Johns.  C?h.  68^  1  L.  ed.  600;  Bloh  y.  Jackson,  4  Bro. 
a  C.  514, 6  Yes.  Jr.  884;  Josmes  v.  Statham,  8  Atk. 
888;  dark  v.  Grant,  14  Yes.  Jr.  618;  Winch  y.  Win- 
chester, 1  Yes.  ft  B.  875;  Cllnan  y.  Cooke,  1  Sch.  ft 
Lef .  22, 88;  Woolam  v.  Heam,  7  Yes.  Jr.  211. 

The  following  cases  illustrate  the  exception  un- 
der which  parol  evldenoe  may  be  admitted  to  vary 
written  instruments  on  the  -ground  of  mistake,  in 
different  forms  and  modes  of  proceeding:  Peter^ 
son  y.  Grover,20  Me.  888;  Bradbury  v.  White,  4  He. 
aoi;  Bogers  v.  Saunders,  16  Me.  02, 83  Am.  Dec  685; 
Goodell  v.  Field,  15  Yt.  448;  Lawrence  y.  Staigg,  8 

B.  1. 268;  Quinn  y.  Boatb,  87  Conn.  16;  Canterbury 
Aqueduct  Co.  y.  Bnsworth,  22  Conn.  808;  Patterson 
V.  Bloomer,  85  Conn.  67, 06  Am.  Dee.  218;  Margraf 
V.  Muir,  67  N.  Y.  155;  White  v.  Williams,  48  Barb. 
222;  Morganthau  y.  White,  1  Sweeney,  806:  Byno  y. 
Darby,  20  N.  J.  Eq.  281;  Conover  v.  Wardell,  Id.  288; 
Chamness  v.  Crutchlleld,  87  N.  C  148:  Harrison  y. 
Howard,  88  N.  C  407;  Perry  y.  Pearson,  1  Humph. 
431:  Blancbard  y.  Moore,  4  J.  J.  Marsh.  471:  Cham- 
bers v.  Livermore,  16  Mich.  881;  Yan  Ness  v.  Wash- 
ington, 20  U.  S.  4  Pet.  282, 7  L.  ed.  842;  2  Pom.  Bq. 
Jur.  824. 

If  the  plaintiir  alleges  a  written  agreement,  and 
demands  its  specific  performance,  and  the  defend- 
ant sets  up  in  his  answer  a  verbal  provision,  or 
stipulation,  or  variation  omitted  by  mistake,  sur- 
prise, or  fraud,  and  submits  to  an  enforcement  of 
the  contract  as  thus  varied,  the  court  will  either 
decree  a  speciflo  execution  of  the  contract  thus 
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T.  Keejian,  5  New  Eng.  Rep.  589,  146  Mass. 

m. 

It  is  not  allowable  ander  tbe  guise  of  prov- 
ing by  parol  tbe  consideration  of  a  written 
•contract  to  add  to  or  take  from  the  otber  pro- 
visions of  the  written  instrument. 

Munde  y.  Lambie,  122  Mass.  836;  Howe  y. 
Walker,  4  Gray,  818. 

Allen,  J,,  delivered   tbe  opinion  of   tbe 
court: 
This  is  an  action  of  contract     Tbe  plaintiff 


bad  taken  from  tbe  defendant  a  deed  of  land 
described  as  bounded  on  a  street,  and  referring 
to  a  plan  on  which  tbe  street  was  shown.  This 
street  was  upon  land  owned  by  the  derendant. 
Tbe  deed  contained  no  covenant  that  the  de- 
fendant would  build  tbe  street,  or  cause  water 
to  be  introduced  therein.  Tbe  plaintiff's  case 
rests  upon  tbe  proposition  that,  in  order  to  in- 
duce him  to  buy  the  lot,  tbe  defendant  orally 
promised  to  grade  and  build  tbe  street  so  as  to 
connect  with  a  certain  public  street  already 
built  and  open,  and  also  to  causA  the  city 


yaricd  hj  tbe  defendant,  or  else,  if  the  plaintiff  re- 
fuses to  accept  such  relief,  wUl  dismiss  the  suit. 
Bradford  v.  Union  Bank  of  Tennessee,  54  U.  B.  13 
How.  57,  U  L.  ed.  49;  Qulnn  v.  Boath,  87  Oonn.  IK 
Patterson  v.  Bloomer,  86  Conn.  67;  Wells  v.  Cruger, 
i  Paige,  164, 8  L.  ed.  671;  Feruasac  y.  Thorn,  1  Barb. 
42:  Bradbury  v.  White,  4  Me.  891;  Ryno  y.  Darbj, 
20  N.  J.  £q.  S31;  MoOomas  y.  Easley.  21  Gratt.2^ 
Arnold  y.  Arnold,  17  N.  C  467;  Huntinffton  ▼. 
Bofj^ers,  9  Ohio  St.  511, 516;  Chambers  y.  Liyermore, 
Id  Mich.  881;  Murphy  y.  Booney,  45  OaL  78;  8  Pom. 
£q.  828. 

Parol  eyidence  of  fraud  or  accident.  See  note  to 
Ferg-uson  y.  Bafferty  (Pa.)  6  L.  B.  A.  88. 

Of  mistake.  Bee  note  to  Page  y.  Hig-glns  (Mass.) 
-5  L.  R.  A.  IGS;  Ferguson  y.  Bafferty,  supra;  Ger- 
man Ins.  Co.  V.  Gueok  (111.)  6  L.  B.  A.  888. 

To  supply  omiasions,  see  note  to  Trustees  of  Gen- 
eral Assembly  Presby.Clituroh  m  U.  S.  y.  Guthrie 
<Va.)6L.B.A.821. 

Intention  may  be  ehown  by  panlL 

Intention  may  be  shown  by  parol.  Murray  y. 
Riley,  140  Mass.  490;  Burkholder  y.  Budrow,  1  West. 
Bep.  807, 19  Mo.  App.  60;  Almy  y.  Daniels,  16  B.  I. 
^12:  Beasony.Kurz,66  Wis.  448. 

Wbere  contract  is  ambiguous,  it  is  admissible  to 
aid  in  its  construction.  Weil  y.  Schwartz,  4  West. 
Bep.  774, 21  Mo.  App.  872;  Mansfield  y.  New  York 
Cent,  ft  H.  B.  B.  Co.  8  Cent.  Bep.  199, 102  N.  Y.  206: 
StroDiT  y*  Kamm,  18  Or.  172;  Buford  y.'.Lonergan,  6 
Utata,  aOL 

So  if  tbe  language  of  a  writing  is  equally  appli- 
cable to  seyeral  persons  or  things,  or  if  the  terms 
be  va^ue,  and  uncertain  in  description  or  applica- 
tion«  parol  evidence  is  admissible  of  any  existing 
-circumatanoes  which  will  tend  to  ascertain  the  in- 
tention and  meaning  of  the  parties. 

Thus  It  is  admissible  to  show  what  kind  of  casks 
were  intended  by  the  term  **oa8ks  of  black  lead.*' 
Keller  t.  Webb,  125  Mass.  88. 

Or  what  persons  were  meant  by  the  designation 
used  in  the  writing.  Herring  y.  Boston  Iron  Co.  1 
<y  ray,  184. 

Or  to  show  what  notes  were  intended  by  the  ex- 
fxvBBlon  "certam  notes."  Bell  y.  MarUn,  18  N.  J. 
I..  167. 

Or  in  an  order  glyen  for  payment  to  show  that  it 
was  to  be  for  sash  and  blinds,  and  not  for  money. 
Hinnemann  y.  Bosenback,  89  N.  Y.  98.  Bee  also, 
to  flame  effect,  Montelius  y.  Atberton,  6  Colo.  230; 
Ball  y.  Benjamm,  78  111.  80;  Pinney  y.  Thompson, 
S  Iowa.  74;  Pierce  y.  Parker,  4  Met.  80;  Beed  y. 
Merchants  Mut.  Ins.  Go.  of  Baltimore,  96  U.  8. 23, 
£4 1^  ed.  848;  Bancroft  y.  Groyer,  28  Wis.  488;  2  Par- 
flooa,  Gont.  5th  ed.  649. 

Parol  eyidence  of  intention.  See  note  to  Trustees 
of  General  Assembly  Presby.  Church  in  U.  8.  y. 
^atbrle  (Ya.)  6  !«,  B.  A.  821. 

Proof  admitait)U  of  independent  facte  and  eircum- 

Ktancesm 

The  mle  is  well  settled  by  authority  that  proof 
is  admisBlble  of  any  collateral,  parol  agreement  or 
Independent  fact,  which  does  not  Interfere  with 
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the  terms  of  the  written  contract,  thuugh  it  may 
relate  to  the  same  subject-matter ;  and  whether 
such  collateral  agreement  was  made  or  independ- 
ent fact  occurred  contemporaneously  with  or  as 
preliminary  to  the  main  contract  in  writing,  is 
quite  immaterial.  Llndley  y.  Laoey,  17  C.  B.  N.  8. 
578;  2  Taylor,  Ey.  13  1088,  1949;  MoCreary  v.  Mo- 
Creary,  5  Gill  &  J.  147;  Creamer  y.  Stephenson,  15 
Md.  21 1.  See  note  to  Ferguson  y.  Bafferty  (P& )  6  L. 
B.A83. 

Contemporaneous  acts  of  the  parties  in  the  exe- 
cution and  peif  ormance  of  a  contract  constitute 
proof  of  their  understanding  and  construction  of 
tbe  same,  of  the  most  satisfactory  character. 
Martlne  y.  Huyler,  55  Hun,  611. 

So  matters  purely  mtroductory  may  be  preyed 
by  parol,  though  written  eyidence  thereof  may  be 
in  existence.    Parker  y.  Chancellor,  78  Tex.  624. 

So  testimony  which  tends  to  prove  an  independ- 
ent collateral  fact  about  which  the  written  con- 
tract was  silent,  and  as  establishing  an  additional 
suppletory  agreement  ilot  m  the  written  contract, 
is  admissible.  Planters  Mut.  Ins.  Co.  of  Washing- 
ton County  y.  Def  ord,  88  Md.  897;  Baltimore  Perma- 
nent BIdg.  &  L.  Soc.  y.  Smith,  54  Md.  201;  Fuating  y. 
SuUiyan,  41  Md.  170;  Nickerson  y.  Saunders.  80  Me. 
418;  Campbell  y.  McClenaohan,  6  Serg.  &  B.  171. 

And  so  it  is  held  in  England  (Llndley  y.  Lacey, 
tuprah  wbere  a  prior  oral  agreement  was  admit- 
ted, notwithstanding  the  written  agreement  con- 
talaed  an  authorization  to  the  defendant  to  settle 
Chase*s  action  out  of  the  purchase  money.  ■  Mor- 
gan y.  GriflBth,  L.  B.  6Exch.  710. 

Evidence  of  extrinsic  facts  and  circumstances. 
See  nittes  to  Goldsmith  y.  Holmes  (Or.)  1  L.  B.  A« 
816;  Ferguson  y.  Bafferty  (Pa.)  6  L.  B.  A.  83. 

Prior  and  contemporary  paroU  a^eemente;  rule  of 

evidence. 

Evidence  of  prior  or  contemporaneous  agree- 
ments is  not  admissible  to  contradict  or  vary  the 
terms  of  the  written  contract.  Lakeside  Land 
Co.  y.  Dromgoolc,  80  Ala.  505:  Boiling  v.  Van- 
diver,  91  Ala.  875;  Dyar  v.  Walton,  79  Ga.  46ft. 
Coapstick  v.  Bosworth,  121  Tnd.  6:  Mci.'brmlck 
H.  Mach.  Co.  v.  Thompson,  46  Minn.  15;  Tracy  v. 
Union  Iron  Works  Co.  29  Mo.  App.  342;  Curamlngs 
v.  Kent,  8  West.  Bep.  118,  44  Ohio  St.  9:2.  58  Am. 
Bep.  796;  Earle  v.  Marx,  80  Tex.  30;  Gilbert  v. 
Stockman,  76  Wis.  62;  Boundtrce  v.  GUroy,  57  Tex. 
176:  Kimball  v.  Bryan,  56  Iowa,  632;  McClure  v. 
People's  Freight  K.  Co.  90  Pa.  289:  American  Elec- 
tric Constr.  Co.  v.  Consumers  Gas  Cto.  47  Fed.  Rep. 
48,8  U.  S.  App.  Ill;  Liljengren  Furniture  Sc  L.  Co.  v. 
Mead,  42  Minn.  420;  Yelsley  v.  Bundel,  23  W.  N.  C.  462; 
Smith  V.  Deere  (Kan.)  April  9, 1892;  Doss  v.  Peterson* 
82  Ala.  253. 

Nor  caa  a  verbal  agreement  made  prior  to  the 
written  contract  be  admitted  to  contradict  or  vary 
the  written  contract.  Thomson  v.  Gortner  (Md.) 
19  Wash.  L.  Bep.  262;  Buthcrford  v.  Massachusetts 
Mut.  L.  Ins.  Co.  45  Fed.  Bep.  713. 

A  contemporaneous  parol  stipulation  If  admissi- 
ble at  all  is  so  only  by  way  of  defense  as  part  o£  de- 
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VRter  to  be  put  into  the  street  by  a  certain  spee- 
ded time.  The  question  is  whether  such  an 
dral  agreement  may  be  shown.    The  plaintiff 


eained  a  right  of  way  by  estoppel  over  the 
land  owned  by  the  defendant,  and  described 
as  a  street.    Eauie  v.  Alger,  4  Allien,  206;  Frank- 


fendant*s  case;  but  that  It  is  admissIbLe  at  any  time 
for  any  purpose  is  doubted,  und  no  decided  case 
and  no  principle  of  law  permita  an  oral  contract 
made  at  the  same  time  as  a  written  contract  under 
seal,  and  purposely  omitted  therefrom,  to  be  set  up 
either  to  contradict  or  destroy  It  Irvln  v.  Irvln, 
142  Pa.  271. 

Rule  tn  the  various  states."  See  fwU  to  Ferffuson 
V.  Raflerty  (Pa.)  0  !>.  B.  A.  88. 

OrUjitiaX  and  BeparaU  collaterdl  OirreemtfntspnnxiMe. 

i  Where  the  promise  is  a  part  of  the  oriirlnal  agree- 
ment, and  founded  on  the  same  consideration 
moving,  at  the  same  time,  between  the  parties,  it 
is  an  original  and  not  a  collateral  agreement,  and 
iB  not  within  the  statute.  Emerson  v.  Slater,  68  U. 
8. 22  How.  28, 10  L.  ed.  800. 

A  promise  by  a  board  to  pay  for  heating  appa- 
ratus for  a  public  building,  made  to  induce  the  com- 
pletion  thereof  by  the  other  party,  who  had  al- 
ready partly  furnished  it  under  agi^ement  with 
the  chief  contractor  for  the  building,  who  has 
made  default  in  payment,  is  an  original  and  not  a 
ooUateral,  contract  within  the  Statute  of  Frauds, 
at  least  as  to  whatever  becomes  due  after  the  prom- 
ise is  made.  Yeoman  v.  Mueller,  88  Mo.  App.  848; 
Crawford  v.  Edison,  11  West  Bep.  282,  46  Ohio  St 
239;  caifford  v.  Luhrin^r,  09  111.  401;  Bayles  v.  Wal- 
lace, 50  Hun,  428:  Haflradom  v.  Stronach  Lumber 
Co.  81  Mich.  60;  Galveston,  H.  ft  8.  A.  R.  Co.  v. 
Howrin  (Tex.)  Nov.  18,  1888;  Greenough  v.  Bich- 
holts  (Pa.)  Oct  1, 1888;  FttEfferald  v.  Morrlssey,  U 
Neb.  198;  Young  v.  French,  85  Wis.  110;  Gibson 
County  Comrs.  v.  Cincinnati  Steam  Heat  Go.  12  L. 
R.A.603,128Ind.240. 

IC  an  agreement  is  an  original  and  not  a  collat- 
eral promise  it  is  not  within  the  statute;  but  If  not 
original  it  is  within  the  statute,  for  it  is  well  set- 
tled that  a  contract  not  entirely  in  writing  is  vei> 
bal  and  therefore  voidable  under  the  statute  r^ 
quiring  collateral  contracts  to  be  evidenced  by 
writing,  as  where  a  verbal  assent  was  given  to  a 
written  proposition.  Hlgham  v,  Harris,  6  West 
Kep.  043, 108  Ind.  248;  Tomlkison  v.  Briles,  101  Tnd. 
688;  Hackleman  v.  Henry  County  Comrs.  94  Ind. 
86;  High  V.  Shelby  County  Comrs.  92  Ind.  680;  Mo- 
Curdy  V.  Bowee,  88  Ind.  688-686;  Madison  County 
Comrs.  V.  Miller,  87  Ind.  267:  Gordon  v.  Gtordon,  90 
Ind.  184:  Pulse  v.  Miller,  81  Tnd.  190;  Marion  County 
Comrs.  V.  Shipley,  77  Ind.  658. 

So  where  a  parol  agreement  was  collateral  to 
the  written  lease,  although  its  result  was  in  oppo- 
sition to  the  language  of  the  lease  parol  evidence 
was  admitted  (Brsklne  v.  Adeane,  L.  R.  8  Ch, 
App.  758);  on  a  similar  state  of  facts,  the  collate 
eral  verbal  contract  was  allowed  to  be  given  in 
proof.    Harris  v.  Rickett,  4  Hurlst  &  N.  1. 

Oral  evidence  of  a  collateral  separate  agreement 
may  be  admitted.  Page  v.  Monks,  6  Gray,  482; 
Carr  v.  Dooley,  119  Mass.  294;  MoCormlck  v.  Chee- 
vers,  124  Mass.  262;  Llndley  v.  Lacey,  17  a  B.  N.  S. 
678;  Erskine  v.  Adeane,  L.  R.  8  Ch.  App.  766,  785; 
Morgan  v.  Griffith,  L.  R.  0  Exch.  70;  Eighmiev. 
Taylor,  96  N.  Y.  288;  Chapln  v.  Dobson,  78  N.  Y.  74, 
84  Am.  Rep.  612. 

So  where  written  papers  were  made  on  perform- 
ance of  a  prior  oral  agreement,  not  inconsistent 
with  prior  promises  In  their  nature  separate  and 
distinct  from  the  rest  of  the  contract  Graffam  v. 
Pierce,  8  New  Bug.  Rep.  424, 143  Mass.  886. 

JAmitation  of  nils. 

This  rule,  however,  is  limited  in  its  application 
to  the  language  of  the  instrument,  and  does  not 
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exclude  the  light  of  extrinsic  circumstances,  if 
need  be  in  order  the  more  perfectly  to  understand 
the  Intent  and  meaning  of  the  parties.  Rollins  v» 
Pueblo  County  Comrs.  16  Colo.  108;  Buford  v» 
Lonergan,  0  Utah,  821 ;  Carolina,  G.  G.  ft  C.  R.  Co.. 
V.  Seigler,  24  S.  a  128. 

Parol  evidence  is  admissible  to  show  that  several 
instruments  constituted  but  one  transaction* 
Bailey  v.  Hannibal  ft  St  J.  R.  Co.  84  U.  &  17  WalU 
96, 21  L.  ed.  8U. 

Where  a  contract  is  partly  in  writing  and  partly 
by  verbal  agreement  parol  evidence  is  admisBible- 
to  show  the  portion  of  the  contract  not  reduced  to- 
wrltlng.  Peterson  v.  Chicago,  B.  I.  ft  P.  R.  Co.  80 
Iowa,  98.  See  note  to  Ferguson  v.  Rafferty  (Pa.)  <^ 
L.  R.  A.  88. 

It  is  competent  on  the  question  whether  or  not 
a  prior  transaction  was  a  part  of  the  matters  in- 
volved in  a  written  agreement  Stewart  v.  KindeL.. 
15  Colo.  680. 

It  is  admissible  to  estabUsh  a  consideration  not. 
mentioned  in  a  deed  if  not  Inconsistent  with  that 
expressed.  Lewis  v.  Brewster,  67  Pa.  410;  Walker 
V.  Haggerty,  80  Neb.  120. 

So  it  may  be  admitted  to  explain  the  subject-^ 
matter  of  a  written  contract  Bamhart  v.  Riddle^ 
29  Pa.  92 ;  Buford  v.  Lonergan,  0  Utah,  821 ;  Vestal 
V.  Knight,  54  Ark.97;  Osborne  v.  Strlngham  (S.  Dak.> 
Dec  18.  1880;  Strong  v.  Kamm,  18  Or.  172;  Blans- 
field  V.  New  York  Cent,  ft  H.  R.  R.  Co.  8  Cent  Rep. 
199, 102  N.  Y.  206 ;  Reason  v.  Kurz.  00  Wis.  448;  Weil» 
V.  Schwarts,  4  West  Rep.  774, 21  Mo.  App.  872. 

It  is  admissible  to  show  mistake  (Sparks  ▼» 
Brown,  40  Mo.  App.  629),  or  to  identify  the  peraoiv 
or  subject-matter.  Washington  ft  Lee  University^ 
App.  2  Cent.  Rep.  881.  Ill  Pa.  672. 

Evidence  that  a  written  contract  was  varied  by 
a  parol  arrangement  subsequently  made  between 
the  parties  is  admissible.  Woods  v.  Russell  (Ptuy 
1  Cent  Rep.  886. 

In  such  a  case  the  purpose  was  not  to  reform  the- 
writing,  nor  to  contradict  the  language  thereof,, 
but  to  establish  a  subsequent  arrangement  be- 
tween the  parties.  UHd,;  Lynch  v.  Henry,  75  Wla.. 
681. 

MatUra  o/  inducememL 

Parol  evidence  is  admissible  to  oontradfot  varyv 
or  avoid  a  written  instrument  where  it  clearly 
Shows  that  but  for  the  oral  stipulations  it  woal<i 
not  have  been  executed.  Wanner  v.  Landis,  26  W. 
N.  a  529. 

The  existence  of  a  written  instrument  does  not 
prevent  the  party  apparently  bound  from  proving 
that  the  parties  contemporaneously  entered  Into  a- 
distinct  oral  agreement  constituting  a  oondition. 
on  which  the  perf onnanoe  of  the  written  contract 
was  to  depend.   Norman  ▼.  Waite,  80  Neb.  802. 

A  verbal  agreement  made  by  the  landlord  be- 
fore and  as  a  condition  of  the  execution  of  a  writ- 
tea  lease,  to  put  the  premises  in  repair,  is  collat- 
eral to  the  lease  and  may  be  proved  and  enforced.. 
Clenighan  v.  MoFarhind,  84  N.  Y.  S.  It  824. 

StiU  lees  does  the  rule  exclude  evidence  of  an 
oral  agreement  which  constitutes  a  condition  on 
which  the  performance  of  the  written  agreement 
is  to  depend.  Taylor,  Ev.  1 1088.  See  note  to  Fer- 
guson V.  Rafferty  (Pa.)  0  L.  R.  A.  88:  Schneider  ▼. 
Turner  (111.)  0  L.  R.  A.  104. 

But  evidence  that  the  lessor  of  oU  lands  was  in- 
duced to  sign  the  lease  by  a  contemporaneous  ver> 
bal  agreement  inconsistent  with  the  lease  is  incom^ 
petent  evidence.   Thompson  v.  Ohiistie,  11 L.  R.  A«» 
280, 188  Pa.  280.  B.  D« 
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lft»  In».  Co,  ▼.  (J(m9en9, 127  Mass.  268;  Orowell 
y.  Beterly,  184  Mass.  98.  And  this  right 
would  extend  for  the  entire  length  of  the  str^t, 
as  indicated,  provided  the  defendant  owned 
the  same.  Tobey  v.  Taunton,  119  Mass.  404; 
Fox  V.  Unian  Sugar  Refinery,  109  Mass.  292. 
But  the  defendant  would  not  be  bound  by  his 
deed  to  build  and  maintain  the  street  fit  for 
travel.  Henneesey  v.  (Hd  Cdony  db  N.  R,  Co, 
101  Mass.  640,  100  Am.  Dec.  l|7.  The  obli- 
gation of  the  defendant  to  do  the  acts  now  in 
question  depends  wholly  on  his  alleged  oral 
agreement.  A  rule  has  been  established  which 
may  be  stated  in  general  terms  to  be  that  an 
agreement  by  parol,  which  is  collateral  to  the 
written  contract  and  on  a  distinct  subject,  may 
be  proved.  It  is  rather  difficult  to  lay  down  a 
precise  formula  to  define  in  advance  for  all 
cases  what  will  come  within  this  rule.  In 
Stephen,  Dig.  £v.  Am.  ed.  168,  this  is  at- 
tempted as  follows:  "The  existence  of  any 
separate  oral  agreement  as  to  any  matter  on 
which  a  document  is  silent,  and  which  is  not 
inconsistent  with  its  terms,  if  from  the  cir- 
cumstances of  the  case  the  court  infers  that 
the  parties  did  not  intend  the  document  to  be 
a  complete  and  final  statement  of  the  whole 
transaction  between  them,"  may  be  proved. 
Where  the  oral  agreement  is  on  the  face  of  it 
inconsiBtent  with  what  was  written,  it  is  plain 
that  the  writing  must  prevail.  Flynnjv,  Sour- 
neuf,  148  Mass.  277,  4  Cent.  Hep.  166,  68  Am. 
Rep.  186,  and  Knou>lton  v.  Keenan,  146  Mass. 
86,  6  New  Eng.  Rep.  689,  were  cases  of 
this  kind.  But  the  more  difficult  question 
arises  where  the  oral  agreement  relied  on  re- 
lates to  something  not  specified  in  terms  in  the 
writin|^.  It  must  then  be  determined  whether 
the  wntten  document  is  to  be  deemed  to  con- 
tain all  that  was  agreed  between  the  parties. 
There  are  many  cases  in  which  this  question 
has  been  presented,  and  the  decisions  are  not 
entirely  harmonious.  Thus  in  Naumherg  v. 
Young,  44  N.  J.  L.  881,  48  Am.  Rep.  880,  the 
court  disapproved  of  the  decisions  in  Morgan 
V.  Griffith,  L.  R.  6  Exch.  70,  and  Erefdne  v. 
Adeane,  L.  R  8  Ch.  App.  766,  in  which  cases 


it  was  held  that  an  oral  agreement  by  a  lessor 
to  destroy  the  rabbits  might  be  proved.  In  an 
early  Massachusetts  case  it  was  held  that  a 
lessor  is  not  bound  by  an  oral  agreement  to 
provide  other  and  better  accommodations  than 
those  stipulated  for  in  the  lease.  Brigham  v. 
Rogers,  17  Mass.  671.  And  on  a  written  con- 
tract of  sale  of  goods  an  additional  warranty 
cannot  be  proved  by  parol.  Whitmore  v.  South 
Boston  Iron  Co,  2  Allen,  62,  68;  Eighmie  v. 
Taylor,  98  N.  Y.  288.  8o  where  one,  by  a 
written  instrument,  agreed  to  sell  out  his  busi- 
ness stand  and  stock  of  goods,  it  cannot  be 
shown  by  parol  that  he  also  agreed  not  to  en-^ 
gage  in  a  similar  business  in  the  same  town.. 
D^le  V.  Dixon,  12  Allen,  670;  WiUon  v.  tiher- 
hurne,  6  Cusb.  68.  On  the  other  band,  in  sev- 
eral cases  more  nearly  resembling  the  present 
in  their  facts,  it  has  been  held  that  an  addi- 
tional oral  agreement  might  be  proved.  Thus 
oral  agreements  by  vendors  of  land  requiring 
to  be  filled,  that  they  would  pay  for  the  filling, 
have  been  held  to  be  independent  collateral 
agreements  which  might  be  enforced.  Pag$ 
V.  Monks,  6  Gray,  492;  McCormiek  v.  Cheevers, 
124  Mass.  263.  Also  an  oral  agreement  by  a 
grantor  to  pay  for  building  a  sewer  in  the 
street.  Carr  v.  Dooley,  119  Mass.  294.  The 
case  of  Qraffam  v.  PUsrce,  143  Mass.  886,  8 
New  Eng.  Kep.  424,  was  deemed  to  come 
within  the  same  doctrine.  It  was  determined 
in  Ayer  v.  Bell  Mfg,  Co.,  147  Mass.  46, 6  New 
Eng.  Rep.  829,  tnat  a  manufacturer  of  goods 
who  accepted  a  written  order,  with  stipulations 
as  to  quality,  price,  and  rebate  or  claims  for 
allowance,  might  be  held  on  an  oral  agree- 
ment to  advertise  the  goods.  See  also  Willis 
V.  Hulbert,  117  Mass.  161;  Rennell  v.  KimbaU, 
6  Allen,  856;  Taylor,  Ev.  §§  1185,  1147. 

It  seems  to  us  that  the  case  falls  within  the 
last  class  of  decisions,  and  that  the  alleged 
agreement  of  the  defendant  should  be  treated 
as  an  independent  collateral  agreement,  which 
need  not  be  included  in  the  deed.  The  result 
is  that  the  plaintiff  was  entitled  to  have  his 
case  submitted  to  the  jury. 

Exceptions  sustained. 


BOOTH  DAKOTA  SUPREME  COURT. 


Percfval  H.  EDMISON  et  al.,  Appts,, 

t. 

George  W.  LOWRY,  Respt. 

^  1.   The  owner  of  a  lot  abnttine  upon 
a  street  In  a  dty  is  presomedito  be 

•  Headootes  by  Ck>B8oir.  J, 


the  owner  of  the  soil   and  fi*eehold 

of  the  street  in  front  of  such  lot  to  the  center 
thereof.  Incumbered  only  by  the  easement  In 
the  public  for  passing  and  repassing  over  th» 
same,  and  the  rights  of  the  municipality  to  ua» 
the  same,  or  permit  its  use,  for  municipal  puiu. 
poses,  as  authorized  by  law. 

8.  The  rights  of  snch  abnttin^  owner 
in  the  street  in  front  of  his  premises 
for  acdess*  ingress,  egress,  light,  and  air  are 


SoTB.'^Sffeet  of  pattua  eviction  upon  liabauyfor 

rent, 

Farifal  eviction  from  the  premises  demised  by 
act  of  the  lessor  will  relieve  the  tenant  from  lia- 
bility to  pay  rent  upon  any  portion  of  the  premises 
during  the  continuance  of  the  eviction.  Biiggs  v. 
Hall,  4  Leigh,  484, 26  Am.  Dec.  8S6;  Camarillo  v. 
Feolon^40  Gal.  207 ;  Warren  v.  Wagner,  75  Ala.  188; 
81cBgg8  V.  Emerson,  50  Oai.  8 ;  Fitohburg  Ck)tton 
Hfry.  Corp.  v.  Melven,  15  Haas.  270 ;  Beed  v.  Bey* 
nolds,  87  Conn.  474;  Anderson  .v.  Chicago  ^  4^  F. 
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Ids.  Go.  21  m.  601 ;  Graham  v.  Anderson,  8  Harr» 
(Del.)  864;  Walker  v.  Tucker,  70  IU.5S7;  Hayner 
V.  Smith,  63  Dl.  430, 14  Am.  Bep.  LM ;  Peck  v.  Hiler» 
24  Barb.  178:  Smith  v.  Stigleman,  68  111.141;  Mo- 
Glurg  V.  Price,  60  Pa.  420, 98  Am.  Dec.  356 ;  McKen- 
zle  V.  Lexington,  4  Dana,  182 ;  Shumway  v.  Collins, 
6  Gray,  227 ;  Lewis  v.  Payn,  4  Wend.  428. 

The  fact  that  a  tenant  has  no  written  lease  does 
not  change  the  rule.  Colbum  v.  Morrill,  117  Mass. 
262, 19  Am.  Rep.  415. 

It  was  long  since  settled  inlEngland  that  tbs 


See  also  19  L.  R.  A.  822;  33  L.  R.  A.  297;  34  L.  R.  A.  550,  575;  36  L.  R.  A. 
424;  39  L.  R.  A.  156;  43  L.  R.  A.  125. 
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peculiar,  distinct,  and  separate  from  the 
ment  in  the  public  ffeneraJly  in  such  street,  and 
constitute  a  part  of  the  property  itself. 

8-  This  rii^fht  of  an  abattin^  owner 
entitles  hm  to  a  free  and  unobstraeted 
etreet  to  the  center  thereof « subject  to  the  ease- 
ment of  the  public  and  the  ilirhts  of  the  munic- 
ipality, and  no  one  not  authorized  by  law  can 
lawfully  obstruct  the  same  or  deprive  him  of  free 
access,  ingress,  egress,  light  and  air  at  all  times 

.    in  the  same. 

4.  The  lease  of  property  abuttibo^  npon 
a  pnblic  street  carries  with  it  all  the 
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easements*  incidents,  and  rights  of  the  owner 
in  such  street  belonging  to  said  property,  unless 
specially  reeerved  by  the  lessor  in  the  lease* 
subject  to  the  equal  enjoyment  of  such  rights 
by  other  tenants  of  portions  of  the  same  prop- 
erty. 

6.  The  plaintiff^  owners  of  a  three- 
story  brick  bnlldlng^  f^nthkg  on  Ninth 
street*  in  the  city  of  Sionz  Falls,  leased 
the  cellar  and  first  story  of  the  same  to 
the  defendant  for  a  period  of  two  years.  Dur- 
ing  the  term*the  plaintUb  erected  a  large  stone 
building  on  a  lot  adjoining  the  leased  premises. 


eyiction  of  a  tenant  by  a  landlord  from  a  portion 
of  the  demised  premises  suspends  the  entire  rent 
so  long  as  the  eviction  continues.  Salmon  v.  Smith, 
ISaund.  204,  note  2;  Morrison  v.  Chad  wick,  7C  B. 
SB6 ;  Upton  v.  Townsend,  17  a  B.  80. 

The  landlord  cannot  **so  apportion  his  own 
wrong  as  to  enforce  tbe  lessee  to  pay  anything  for 
the  residue.**  Boyce  v.  Guggenheim,  106  Mass.  201, 
8  Am.  Bep.  822 ;  Oolburn  v.  Morrill,  ntpro. 

The  cases  cited  tend  to  establish  the  rule  that  a 
tpartial  eviction  by  the  landlord  should  be  treated 
^as  a  complete  eviction  so  far  as  regards  the  pay- 
ment of  the  rent.  The  tenant  bargains  for  certain 
•rights  in  certain  premises ;  and  it  would  be  a  pal- 
pable evasion  of  the  rule  and  of  the  penalty  the  law 
imposes  upon  the  landlord  for  a  wrongful  eviction, 
to  hold  that  he  may  recover  for  use  and  occupa- 
tion on  a  Quantum  meruiU  when  he  is  not  permitted 
to  recover  on  the  agreement  Itself.  Christopher  v. 
Austin,  11  N.  Y.  216. 

Eviction  of  a  tenant  by  his  landlord  from  a  part 

*of  the  premises  demised  for  one  entire  rent  under 

•a  written  lease  is  a  bar  not  only  to  any  claim  for 

.rent  under  the  lease  but  for  use  and  occupation. 

Xelshman  v.  White,  1  Allen,  480. 

Somewhat  similar  to  the  main  case  is  a  Massa- 
chusetts case  in  which  a  permanent  8tructure 
which  made  two  of  a  tenant*s  rooms  used  for 
kitchen  and  bedroom  unfit  for  use  was  held  suffi- 
cient to  be  treated  as  an  eviction  sufficient  to  debar 
any  demnnd  for  rent.  Koyce  v.  Guggenheim, 
gupra. 

But  the  Inability  of  a  tenant  to  obtain  posses- 
fiion  of  a  portion  of  the  premises  because  occupied 
under  a  prior  lease,  while  it  coastitutes  an  eviction 
from  that  part,  will  not  permit  him  to  occupy  the 
rest  of  the  premises  without  paying  what  they  are 
reasonably  worth.  Lawrence  v.  French,  25  Wend. 
443. 

A  tenant  who  has  surrendered  the  premises  for 
changes  as  he  agrees  to  do,  but  has  been  restored 
to  only  part  of  the  premises,  may  maintain  a  suit 
in  equity  to  apportion  the  rent.  Kelly  v.  MUes,  48 
fiun,  6. 

The  adjudications  in  New  York  are  summed  up 
4n  Johnson  v.  Oppenheim,  12  Abb.  Pr.  N.  S.  449,  as 
.follows : 

*'(!)  Cnses  where  the  tenant  is  evicted,  without  the 
-willful  or  voluntary  agency  of  the  landlord,  from 
4he  whole  or  some  part  of  the  demised  premises ; 
AS  for  example,  an  eviction  of  the  tenant  by  title 
paramount  of  a  contiguous  proprietor.    Here,  if 
the  eviction  is  from  the  whole  premises,  the  tenant 
is  not  chargeable  with  rent ;  but  if  it  be  from  a 
part  of  the  premises,  the  law  in  its  inability  to  im- 
pute blame  to  the  landlord  for  the  act  of  another 
person,  requires  the  rent  to  be  apportioned,  so 
that  tbe  tenant  shall  be  liable  to  pay  for  such  por- 
tions of  the  premises  as   be  retains.    MoflTat  v. 
Strong,  9  Bosw.  67.    And  see  Mack  v.  Patcbin,  29 
Bow.  Pr.  20, 1  Am.  Rep.  606. 

*'  (2)  Cases  where  the  landlord  commits  an  act  or 
acts  of  trespass,  which  interfere,  more  or  less,  with 
the  beneficial  enjoyment  of  the  premises,  but  which 
leave  the  demised  premises  intact,  and  do  not  de- 
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prive  the  tenant  of  any  part  of  them,  so  that, 
though  he  may  be  injured,  he  is  not  thereby  dis- 
possessed. Here  the  rule  is,  inasmuch  as  the 
wrongful  act  of  the  landlord  stops  short  of  depriv- 
ing the  tenant  of  any  portion  of  the  premises*  that 
such  trespass  is  no  defense  against  the  liability  for 
rent,  and  the  tenant's  sole  remedy  therefor  Is  an 
action  for  damages  against  the  wrongdoer.  Sd- 
gerton  v.  Page,  20  N.  Y.  281 ;  Lounsbery  v.  Snyder, 
81 N.  Y.  614;  Cram  v.  Dresser,  2  Sandf.  120;  Mort- 
imer V.  Brunner,  6  Bosw.  668 ;  Peck  v.  HUer,  81 
Barb.  117. 

*N^  Cases  where  the  landlord  enters  wiBfuUy 
upon  and  expels  the  tenant,  actually  or  construct- 
ively, from  a  part  of  the  demised  premises.  Here 
the  rule  is,  that  the  whole  rent  is  suspended  during- 
the  term,  though  the  tenant  continue  in  possession 
of  the  residue.  Christopher  v.  Austin,  U  K.  T. 
216 ;  Peck  v.  Hiler,  24  Barb.  178.** 

Portiol  evictions  under  title  paramount  and  dUpo^" 
se^/on  under  eminent  domain. 

Eviction  by  title  paramount  from  a  part  of  the 
premises  is  a  bar  Tpro  tanto  only,  the  rent  being 
apportionable.  Fillebrown  v.  Hoar,  124  Mass.  &SOc 
Halllgan  v.  Wade,  21  lU.  470,  74  Am.  Dec.  106;  Poa- 
ton  V.  Jones,  87  N.  C.  860,  88  Am.  Dec.  OSa 

But  partial  eviction  by  the  landlord*s  vendee 
with  his  consent  is  the  act  of  the  landlord  and  bars 
any  claim  for  rent.    Halligan  v.  Wade,  sujjnu 

As  a  partial  eviction  of  the  tenant  from  the 
premises  demised  under  title  paramount  is  no  re- 
lease  from  the  obligation  to  pay  rent  it  is  equally 
true  that  a  partial  eviction  by  eminent  domain  will 
not  constitute  a  breach  of  the  leasehold  oovenants 
and  will  not  exempt  the  tenant  from  the  obliga- 
tion to  pay  rent.  Schilling  v.  Holmes,  28  Cal.  S30; 
Parks  v.  Boston,  15  Pick.  198;  Wagner  v.  White.  4 
Harr.  ft  J.  664;  Ellis  v.  Welch,  6  Mass.  246,  4  Anu 
Dec.  122;  Folts  v.  Huntley.  7  Wend.  210;  Peck  y 
Jones.  70  Pa.  85;  Dye?  v.  Wightman.  66  Pa.  427. 

In  Foote  v.  Cincinnati,  11  Ohio,  408,  88  Am.  Dec. 
737,  where  the  leased  premlBCS  had  beoD  appropri- 
ated for  a  street,  the  supreme  court  hdd  that  tbe 
lessee  was  not  released  from  the  payment  of  rent, 
but  he  was  entitled  to  recover  from  tbe  city  for  the 
damages  sustained.  See  also  the  following  casee, 
where  tbe  same  principle  is  announced:  Workman 
V.  Mifflin,  30  Pa.  862;  Frost  v.  Earnest,  4  Whart.  86; 
Chicago  V.  Garrity,  7  111.  App.  474, 

For  the  rule  adopted  in  Missouri  see  Biddle  v. 
Hussman,  28  Mo.  697:  Barclay  v.  Pickles,  88  Mo.  143. 
In  those  cases  it  was  held  that,  as  to  the  part  of  the 
leased  premises  appropriated  to  public  use,  the 
rent  was  extinguished,  and  no  liability  existed 
against  the  lessee  for  such  rents. 

The  Supreme  Court  of  Dlinois  has  refused  to 
sanction  the  rule  above  stated,  and  holds  the  decis- 
ions last  cited  to  be  against  the  weight  of  author- 
ity. Stubbings  V.  Bvanston,  11  L.  R.  A.  889,  iiote, 
486  TIL  87. 

Statutory  provision  for  apportionment  of  rent 
where  part  of  the  leased  premises  are  taken  by 
eminent  domain  may  be  waived  by  the  parties. 
Phyf  e  v.  Elmer,  45  K.  Y.  102.  F.  a  B. 
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and  deposited  lumber  and  other  bnl  Idlnff  material 
in  front  of  the  leased  premises,  and  upon  a  cross- 
walk leading  from  defendant's  sidewalk  to  the 
opposite  sidewalk,  thereby  deprlviner  Uie  defend- 
ant of  free  acoess,  ingress,  and  egress  to  the  front 
of  the  leased  premises,  against  the  protest  and 
objection  of  the  defendant,  and  so  continued  such 
obstruction  in  front  of  said  premises  for  a  period 
of  about  three  months.  Be7d.  that  such  obstruc- 
tions constituted  an  actual  erlotion  of  the  defend* 
ant  from  a  portion  of  the  leased  premises,  and 
that  the  payment  of  rent  was  thereby  suspended 
during  the  continuance  of  such  eviction.  Hdd^ 
further^  that  the  defendant  was  not  required  to 
surrender  up  possession  of  the  leased  premises, 
but  could  retain  possession  of  the  part  from 
which  he  was  not  STlctod. 

(June  2. 1802.) 

APPEAL  by  plaintiffs  from  a  Judgment  of 
the  CountT  Court  for  MiDnehaha  Countj 
in  favor  of  defendant  in  an  action  brought  to 
recover  rent  alleged  to  be  due  and  unpaid. 
AJftrmeeL 

The  facts  are  stated  in  the  opinion. 

Mr.  WUUam  A.  Wilkes,  for  appellant : 

Because  building  is  necessary,  stones,  brick, 
sand,  and  other  materials  may  be  placed  in  the 
street  provided  it  be  done  in  the  most  conven- 
ient manner.  And  if  such  things  be  carried 
to  an  unreasonable  extent,  then  a  nuisance  is 
created  which  is  not  necessarily  a  breach  of 
the  covenant  of  quiet  enjoyment. 

Taylor,  Land.  &  T.  g  201;  Wood,  Nuisances, 
§256. 

The  covenant  of  quiet  enjoyment  in  a  lease 
relates  only  to  the  possession  of  the  demised 
premises  and  is  the  contract  of  the  landlord 
that  during  the  term  of  the  tenancy  the  lessee 
shall  not  be  evicted.  The  covenant  is  broken 
(mly  by  entr^  and  expulsion  or  by  some  actual 
disturbance  in  the  possession. 

Taylor,  Land.  &  T.  §§  806/808;  OgUvUr, 
HuU,  5  Hill,  54. 

To  constitute  a  breach  of  the  covenant  there 
must  be  shown  an  eviction,  actual  or  con- 
structive, from  the  leased  premises;  physical 
expulsion  is  not  necessary,  but  it  must  be  an 
act  of  a  permanent  character  done  by  the  land- 
lord with  the  intention  of  depriving  the  tenant 
of  the  enjoyment  of  the  property. 

Taylor,  Land.  &  T.  g§  880, 881;  Suth.  Dam- 
ages, 8,  p.  117;  Royee  v.  Qvggenheim^  106 
Mass.  208.  8  Am.  Bep.  822;  N<3ie  v.  Warren, 
88  Pa.  841;  Hayner  v.  Smith,  68  111.  480,  14 
Am.  Rep.  126. 

In  case  of  constructive  eviction  the  tenant 
must  quit  possession  and  abandon  the  prem- 
ises. He  cannot  retain  the  possession  and 
plead  eviction  and  refuse  to  pay  the  rent. 

Taylor,  Land.  &  T.  ^  881,  and  nota  1  and  f 
thereto,  citing  cases;  Edgerton  v.  Pabe,  20  N. 
Y.  284;  Bareel  v.  Lawton,  00  N.  Y.  293,  43 
Am.  Rep.  170. 

If  he  continues  in  the  possession  after  the 
enjoyment  of  the  demised  premises  is  taken 
away  there  will  be  no  eviction. 

4  Am.  &  Eng.  Encyclop.  Law,  p.  485,  and 
cases  there  cited. 

In  Edgerton  v.  Poge,  20  N.  Y.  284,  the  court 
well  says,  "I  cannot  see  upon  what  principle 
the  landlord  should  be  absolutely  barred  from 
a  recovery  of  rent,  when  his  wrongful  acts 
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stop  short  of  depriving  the  tenant  of  the  pos- 
session of  any  portion  of  the  premises. 

OaUvU  V.  HuU,  5  Hill,  52. 

iHelson,  Ch.  «A,  says  that  ''no general  prin- 
ciple is  better  settled  or  more  uniformly  ad- 
hered to  than  that  there  must  be  an  entry 
and  expulsion  of  the  tenant  by  the  landlord,  or 
some  deliberate  disturbance  of  the  possession 
depriving  the  tenant  of  the  beneficial  enjoy- 
ment  of  the  demised  premises,  to  operate  a 
suspension  or  extinguishment  of  the  rent." 

Bee  also  HaynarY.  Smith,  68  Di.  480, 14  Anu 
Bep.  128. 

Menri,  Bailegr  4b  Stoddard,  for  respond- 
ent: 

A  tenant  can  recoup  for  damages  sustained 
by  a  breach  of  covenant  by  his  landlord. 

1  Taylor,  Land.  &  T.  8th  ed.  g  874;  Gear, 
Land.  &  T.  §  129,  and  cases  there  cited;  lve$ 
Y.  VanBm,  22  Wend.  155;  Westlake  v.  DeOraw, 
25  Wend.  669;  Beab  ▼.  MeAlUter,  8  Wend. 
109. 

Unliquidated  damages  may  be  recouped  in 
an  action  for  rent. 

Parker  v.  HarU,  82  N.  J.  Eq.  225;  WigaU 
V.  Waten,  6  T.  R  488;  AUen  v.  PHI,  4  Wpnd. 
505;  Waits  v.  C^n,  11  Johns.  494;  Spencer  v» 
aintfelter,  101  Pa.  219. 

The  damages  suffered  by  respondent  are 
such  as  may  properly  be  made  the  subject  of 
a  recoupment. 

The  injury  was  caused  by  the  deliberate  act 
of  appellants,  the  landlords,  and  constitutes  a 
breach  of  the  covenants  of  the  lease. 

Bams  V.  Wilson,  8  Cent  Rep.  454,  116  Pa. 
808;  Sherman  y.  WiUiams,  118  Mass.  481,  18 
Am.  Rep.  522. 

The  lease  of  the  premises  for  a  drug  store 
carried  with  it,  by  Implication  at  least,  the 
right  to  the  enjoyment  of  every  easement  and 
every  right  of  ingress  or  egress  which  the 
premises  possessed  at  the  time  the  lease  to  re- 
spondent was  made. 

The  law  will  only  tolerate  such  a  partial  ob- 
struction of  a  street  as  shall  be  necessary  for 
business  purposes  and  the  jury  having  heard 
all  the  evidence  and  passed  upon  that  fact,  ap- 


pellants are  bound  by  its  verdict. 
-  "      1.  &  T.     ■      ' 

cases  tfiere  cited. 


1  Taylor,  Land. 


8th  ed.  §  201a,  and 


If  the  plaintiff  has  taken  possession  of  any 
material  part  of  the  premises  leased  without 
the  consent  of  the  defendant  this  in  law  is  an 
eviction  and  the  defendant  is  not  bound  to  pay 
any  rent  during  the  time  of  such  eviction  for 
the  part  of  the  premises  which  he  did  not  oc* 
cupy. 

Sackett,  Instructions  to  Juries,  2d  ed.  p.  281; 
Taylor,  Land.  &  T.  18th  ed.  §  387;  Walker  v. 
Tucker,  70  111.  527;  Lewis  v.  Payn,  4  Wend. 
428;  Colbum  v.  MorrilL  117  Mass.  262.  19 
Am.  Rep.  415;  Day  v.  Waison,  8  Mich.  585; 
Sknggs  v.  Emerson,  50  Cal.  8. 

Forcible  expulsion  is  not  necessary  to  cause 
an  eviction;  any  act  done  in  violation  of  the 
rights  of  the  tenant  without  his  consent,  which 
deprives  him  of  the  beneficial  use  and  enjoy- 
ment of  a  material  part  of  the  premises  leased, 
will  amount  to  an  eviction. 

Sackett,  Instructions  to  Juries,  2ded.  p.  281; 
1  Taylor,  Land.  &  T.  8th  ed.  ^  881,  and  cases 
there  cited;  Lyne/iv,  Baldmn,  69  HI.  210. 

A  party  should  be  held  evicted  when  the  act 
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of  the  landlord  is  of  such  a  character  as  to  de- 
prive the  tenant,  or  has  the  effect  of  depriving 
him,  of  the  beneficial  use  and  enjoyment  of 
the  whole  or  an^  part  of  the  demised  property, 
to  the  extent  he  is  thus  deprived. 

Pridgeon  v.  Excelsior  Boat  Club,  9  West. 
Rep.  911,  «6  Mich.  326;  Upton  v.  Totonend,  17 
C.  B.  80;  Peck  v.  HUer,  24  Barb.  178,  and 
cases  there  cited;  Christopher  v.  Avstin,  UN. 
Y.  216;  LeUhman  v.  White,  1  Allen,  489; 
Dyett  V.  Pendleton,  8  Cow.  727;  Lem%  v.  Payn, 
4  Wend.  423;  Tiedeman,  Real  Prop.  §§  195, 
196.  and  cases  there  cited. 

Eviction  of  the  tenant  by  his  landlord  from 
a  part  of  the  demised  premises  suspends  the 
entire  rent  so  long  as  the  eviction  continues. 
The  landlord  cannot  so  apportion  bis  own 
wrong  as  to  enforce  the  lessee  to  pay  anything 
for  the  residue. 

Colbum  V.  Morrill,  117  Mass.  263, 19  Am. 
Rep.  415;  MorrihonY,  Ghadwiek,  7  C.  B.  266. 

Corson*  J.,  delivered  the  opinion  of  the 
court; 

This  was  an  action  for  rent.  Verdict  and 
Judgment  for  defendant,  and  the  plaintiffs  ap- 
peal. The  complaint  is  in  the  usual  form,  and 
demands  judgment  for  rent  for  the  months  of 
August,  September  and  October,  1890,  amount- 
ing to  $225'.  The  defendant  admits  that  the 
rent  for  those  months  has  not  been  paid,  and 
sets  up  a  counter  claim,  pleaded  by  way  of  re- 
coupment, in  substance,  that,  during  the 
months  mentioned,  the  plaintiffs  obstructed 
the  sidewalk  and  street  in  front  of  the  prem- 
ises leased,  so  as  to  close  up  the  entrance  to 
the  same,  and  prevent  access,  ingress  and  egress 
to  and  from  the  street  to  the  same,  and  thereby 
deprived  the  defendant  of  the  quiet  and  peace- 
able enjoyment  of  the  premises.  The  facts,  as 
disclosed  by  the  evidence,  briefly  stated,  are  as 
follows:  The  plaintiffs  were  the  owners  of  a 
three-story  brick  building  fronting  on  Ninth 
street  in  the  City  of  Sioux  Fulls,  the  first  story 
and  cellar  of  which  they  leased  to  defendant 
to  be  used  as  a  drug  store.  The  lease  was 
made  November  1,  1889,  and  was  for  a  period 
of  two  years,  the  rent  to  be  paid  monthly. 
During  the  season  of  1890  the  plaintiffs  erected 
a  large  stone  building  on  the  corner  of  Phli- 
lips  avenue  and  Ninth  streets,  extending  back 
on  Ninth  street  to  or  near  to  the  leased  prem- 
ises. In  erecting  this  building  the  sidewalk 
from  Phillips  avenue  along  Ninth  street  to  the 
leased  premises  was  taken  up,  and  a  fence 
erected  across  the  sidewalk  on  the  side  of  the 
leased  premises  nearest  the  avenue.  The  de- 
iendant,  being  thus  shut  off  from  the  avenue, 
— which  appears  to  be  one  of  the  principal 
business  streets  in  Sioux  Falls,—- constructed  a 
crosswalk  at  his  own  expense  across  Ninth 
street  to  the  opposite  sidewalk,  thereby  enab- 
ling the  public  to  cross  the  street  at  that  point 
in  front  of  his  drug  store,  and  pass  by  the  same 
in  going  to  and  from  the  post-ofiQce  on  the  cor- 
ner of  Main  and  Ninth  streets.  There  was  evi- 
dence tending  to  prove  that  about  August  the 
plaintiffs  commenced  to  deposit  lumber  on  the 
street  directly  in  front  of  defendant's  drug 
«tore,  but  outside  of  his  sidewalk,  and  lumber, 
atone,  sand,  and  other  building  material  in  the 
street  upon  the  crosswalk,  anaso  continued  to 
use  the  street  for  depositing  such  building  ma- 
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terial  dunng  the  three  months  mentioned,  and 
for  which  rent  is  claimed.  There  was  also  evi- 
dence tending  to  prove  that  carriages  and  teams 
were,  by  reason  of  this  building  material  de- 
posited in  the  street  in  front  of  said  premises, 
prevented  from  approaching  the  sidewalk  in 
iront  of  defendant's  drug  store,  and  that  the 
public  was  prevented  from  crossing  the  street 
on  the  crosswalk  erected  by  defendant,  by  rea- 
son of  the  obstructions  mentioned,  during 
a  large  portion  of  the  time  during  those 
months.  There  was  also  evidence  tending  to 
prove  that  defendant's  business  was  greatly 
injured,  and  his  sales  largely  diminished,  dur- 
ing those  months,  and  that  defendant  ob- 
jected to  this  building  material  being  deposited 
and  kept  in  front  of  his  premises,  and  upon 
this  crosswalk,  and  that  plaintiffs  refused  to 
remove  the  same,  insisting  they  bad  the  right, 
as  owners  of  the  leased  premises,  to  use  the 
street  for  depositing  the  building  material 
therein. 

The  case  was  submitted  to  the  jury,  with 
certain  instructions,  the  more  important  of 
which  are  as  follows:  "If  you  shall  find  that 
the  plaintiffs  assumed  exclusive  control  in  front 
of  the  place  of  business,  and  have  prevented 
enjoyment  in  the  use  of  the  premises  leased  for 
the  purposes  for  which  it  was  leased,  then  such, 
possession  and  use  by  the  plaintiffs  is,  for  the 
purposes  of  this  action,  a  suflldent  eviction. 
Now,  understand  me  about  this  matter:  If 
you  shall  find  from  the  testimony  introduced 
in  this  action  the  plaintiffs  used  the  street  in 
front  of  this  place  of  business  to  the  exclusion 
of  any  rights  which  this  defendant  had  In  the 
street,  and  if  by  that  act  the  defendant  has  been 
wronged  by  being  deprived  of  the  free  use  and 
enjoyment  of  these  premises,  that  amounts  to 
an  eviction."  "As  to  the  matter  of  eviction. 
It  is  not  necessary  there  should  be  any  act  of 
a  permanent  character,  but  any  act  which  has 
the  effect  of  depriving  a  tenant  of  the  free  en- 
joyment of  the  premises,  or  any  part  thereof, 
or  any  appurtenances  pertaining  to  these  prem- 
ises, must  be  treated  as  an  eviction;  and  I 
charge  you  that  any  act  of  the  plaintiffs  which 
has  deprived  the  defendant  of  the  enjoyment 
of  the  free  right  pertaining  to  and  belongine^ 
to  him  as  tenant  may  be  treated  as  an  eviction." 
The  giving  of  these  instructions  is  assigned, 
with  a  large  number  of  other  alleged  errors; 
but  as  they  are  all  embraced  in  these  instruc- 
tions, and  the  four  propositions  contended  for 
by  the  counsel  for  the  appellants,  it  will  not  be 
necessary  to  further  notice  them. 

The  learned  counsel  for  plaintiffs  (appellants) 
contends:  (1)  That  the  covenant  of  quiet  en- 
joyment in  a  lease  relates  only  to  the  posses- 
sion of  the  leased  premises,  and  is  the  contract 
of  the  landlord  that  during  the  term  of  the 
tenancy  the  lessee  shall  not  be  evicted.  The 
covenant  is  only  broken  by  entry  and  expul- 
sion, or  by  some  actual  disturbance  of  the  ten- 
ant's possession  of  the  leased  premises.  (2) 
That  to  constitute  a  breach  of  this  covenant 
there  must  be  shown  an  eviction,  actual  or 
constructive,  from  the  leased  premises  or  some 
part  thereof;  and  it  must  be  an  act  of  a  perma- 
nent character,  done  by  the  landlord  with  the 
intention  of  depriving  the  tenant  of  the  enjoy- 
ment of  the  property.  (8)  That,  in  case  of  a 
constructive  eviction,  the   tenant  must  quit 
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poesesslon  and  abandon  tbe  premises.  He  can- 
not retain  possession,  and  plead  eviction,  and 
fefnsetopay  theient.  (4)  That  tbe  obstruction 
«bown  in  this  case  did  not  constitute  an  actual 
«Yiction,  the  street  not  being  any  part  of  leased 
premises. 

Tbe  learned  counsel  for  tbe  defendant  insist 
that  tbe  lease  of  tbe  premises  fronting  on  a 
street  for  a  drug  store  carries  with  it  every 
tight  of  ingress  and  egress  and  the  easement 
oi  access  which  belonged  to  the  property  when 
leased;  and  that  one  of  these  rights  was  that 
of  an  unobstructed  use  of  the  street  in  front  of 
tbe  leased  premises  to  the  center  thereof,  for 
all  purposes  of  access,  ingress,  and  egress,  sub- 
ject to  tbe  easement  of  the  public;  and  that 
the  depriying  of  the  defendant  of  the  free  and 
unobstructed  use  of  the  street  in  front  of  the 
leased  premises  for  such  purposes  was  in  law 
an  eviction  of  the  defendant  from  a  portion  of 
the  premises  leased,  and,  while  such  eviction 
continued,  the  right  to  the  rent  was  suspended. 
In  determining  these  questions  it  will  be  nec- 
essary to  ascertain  the  rights  and  the  nature  of 
the  rights  of  tbe  owner  of  property  abutting 
upon  a  street  or  bighwav.  At  common  law, 
the  owner  of  property  fronting  upon  a  street 
or  highway  was  presumed  to  be  the  owner  of 
tbe  soU  and  freehold  to  tbe  center  of  such 
ctreet  or  highway,  incumbered  only  with  the 
easement  or  right  of  passage  in  the  public.  3 
Kent,  Com.  p.  482,  and  notes.  This  principle 
of  tbe  common  law  has  become  a  part  of  tbe 
Atatute  law  of  this  stote(Comp.  Laws,  g  2783), 
which  provides  tbat  "an  owner  of  land  bound- 
ed by  a  road  or  street  is  presumed  to  own  to 
tbe  center  of  the  way,  but  the  contrary  may  be 
shown."  And  this  principle  has  been  also 
adopted  in  our  state  Constitution,  the  last  clause 
of  section  13,  art.  6,  providing  tbat  "the  fee  of 
land  taken  for  railroad  tracks  or  other  high- 
ways shall  remain  in  the  owners,  subject  to 
tbe  use  for  which  it  is  taken."  In  this  case  no 
evidence  was  given  or  offered  upon  the  subject; 
hence  we  must  presume  that  the  plaintiffs 
were  the  owners  of  tbe  soil  and  freehold  to  tbe 
center  of  the  street,  incumbered  only  by  tbe 
easement  or  right  of  passage  in  the  public. 
This  right  of  an  abutting  owner  in  tbe  street 
ID  front  of  bis  premises  to  the  center  thereof 
constitutes  a  valuable  part  of  the  property. 
By  it  the  owner  is  enabled  at  all  times  to  pre- 
vent tbe  unlawful  use  of  such  street  and  its 
obstraction  by  unauthorized  persons.  Such 
owner  may  maintain  an  action  of  ejectment 
for  unlawful  encroachments  upon  the  street, 
and  trespass  for  digging  up  or  otherwise  in- 
lariDsr  the  same  by  persons  unauthorized  by 
law  so  to  do;  and  he  may  restrain  by  injunc- 
tion parties  from  occupying  tbe  street  in  front 
of  bis  premises  for  hack  or  carriage  stands, 
and  from  otherwise  unlawfully  obstructing 
the  street  in  any  other  manner.  3  Kent,  Com. 
433,  and  cases  cited.  Branahan  v.  Cincinnati 
mta  Co.  39  Ohio  St.  883,  48  Am.  Rep.  457; 
Brayion  v.  FaU  River,  113  Mass.  218, 18  Am. 
Rep.  470;  Pratt  v.  Lewii,  89  Mich.  7;  Lippin- 
eott  V.  Las/ier,  44  N.  J.  Eq.  120,  12  Cent. 
Rep.  238;  Elliott,  Roads  &  Streets,  p.  524;  2 
Dill.  Mun.  Corp.  §  656.  This  right  of  the 
abutting  owner  is  a  peculiar,  distinct  and  sepa- 
rate light  from  that  of  the  general  public  to 
use  such  street  as  a  public  highway.    It  In- 
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dudes,  not  only  tbe  rights  of  tbe  general  pub- 
lic, but  tbe  further  right  to  the  street  for  light 
and  air,  access,  ingress,  and  egress,  at  all  times, 
subject  only  to  the  easement  of  the  public  and 
the  rights  of  the  municipality.  This  right  to 
an  unobstructed  street  in  front  of  his  premises 
for  light  and  air,  access,  ingress,  and  e^ress» 
belonging  to  an  abutting  owner,  constitutes 
the  most  valuable  part  of  the  property,  espe- 
cially in  crowded  thoroughfares  and  on  busi- 
ness streets,  and  without  these  rights  the  prop- 
erty, in  many  instances,  would  be  greatly 
diminished  in  value.  These  rights,  therefore, 
constitute  property  that  cannot  be  taken  for 
public  use,  except  upon  payment  of  just  com- 
pensation. Story  V.  Neto  fork  JSlev.  B.  Co.  90 
N.  Y.  122;  Lahr  v.  Metropolitan  EUv.  B.  Co. 
104  N.  T.  266,  6  Cent.  Rep.  371;  2  Dill.  Mun. 
Corp.  §  656;  Elliott.  Roads  &  StreeU,  p.  5:1:7. 
An  abutting  owner  necessarily  enjoys  certain 
advantages  from  the  existence  of  an  open  street 
adjoining  his  property  which  belong  to  him  by 
reason  of  bis  location,  and  these  rights  are 
indispensable  to  the  proper  and  beneficial  en- 
loyment  of  the  property.  These  advantages 
belong  to  and  constitute  a  part  of  the  property 
itself,  and  pass  by  deed  or  lease,  unless  spe- 
cially reserved  in  the  instrument.  The  owner 
therefore,  of  abutting  property,  in  order  to 
have  the  full  enjoyment  of  bis  property,  must 
necessarily  have  the  right  to  a  free,  open,  and 
unobstructed  street  in  front  of  bis  premises  for 
access,  ingress,  egress,  light,  and  air,  subject 
to  the  easement  of  tbe  public  and  the  rights  of 
the  municipality  to  improve  the  same,  and  to 
permit  its  use  for  such  municipal  purposes  as 
are  authorized  by  law.  The  lease  of  the 
premises  to  the  defendant  included  all  rights, 
incidents,  and  easements  belonging  to  the  prop- 
erty not  specially  reserved  in  the  lease.  In 
this  case  no  reservation  is  shown.  Taylor, 
Land.  &  T.  §  161.  The  defendant,  therefore, 
under  bis  lease,  acquired  all  rights  to  the  use 
of  the  street  in  front  of  the  leased  premises, 
including  tbe  right  to  air  and  light,  access, 
ingress,  and  egress,  incident  to  tbe  property. 
Dot  only  as  against  tbe  public,  but  as  against 
the  plaintiffs.  The  defeodant  became  entitled, 
by  virtue  of  his  lease,  to  a  free  and  UDob- 
sU*ucted  street,  incumbered  only  with  tbe 
easement  of  the  public  and  tbe  rights  of  the 
municipality,  and  this  right  constituted  a  part 
of  the  leased  premises.  This  being  so,  when 
tbe  plaintiffs  obstructed  tbe  street  Id  front  of 
the  leased  premises,  and  took  possession  of  the 
same  by  depositing  lumber  and  other  building 
material  therein,  they  evicted  the  defeodaut 
from  an  important  part  of  tbe  leased  premises. 
Tbe  defendant's  right  to  tbe  free  use  of  the 
street  in  front  of  his  premises  for  the  approach 
of  carriages,  express  wagons,  and  other  vehi- 
cles, either  belonging  to  nimself,  customers,  or 
others,  and  of  access,  ingress,  and  egress  by 
the  public,  subject  to  tbe  easements  and  rights 
above  mentioned,  was  as  full  and  complete  as 
bis  right  to  the  part  of  tbe  building  he  occu- 
pied, and  his  right  to  the  one  could  no  more 
be  lawfully  obstructed  by  tbe  plaintiffs  than 
that  of  the  other.  The  case  of  Pridgeon  v. 
Excelsior  Boat  Club,  66  Mich.  826,  9  West. 
Rep.  911,  is  quite  analogous  to  the  case  at 
bar.  Tbe  defendant,  a  boating  club,  leased 
premises  from  the  plaintiff  for  a  boatbouse. 
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froDtfng  on  a  river,  and  by  the  terms  of  the 
lease  the  lot  extended  to  the  chaonel  Iwok  of 
the  river,  and  included  "all  and  singular  the 
benefits,  liberties,  and  privile^s  to  the  said 
premises  beloDging."  In  a  suit  for  rent  the 
defendant  pleaded  an  eviction  daring  the  last 
month  of  the  term,  though  it  retained  posses- 
sion of  the  demised  premises.  The  proof  was 
that  the  plaintiJS  had  moored  his  propeller  la 
front  of  the  leased  premises,  catting  it  oiT 
from  access  to  the  river.  The  couit  in  that 
case  says:  *'We  think  counsel  is  correct  in 
this  position.  If  the  facts  statied  are  true,  the 
action  of  the  plaintiff  in  the  premises  was  a 
substantial  eviction  of  the  defendant  from  a 
part,  if  not  the  whole,  of  the  rented  lot  The 
subject  cannot  be  discussed,  except  in  connec- 
tion with  the  object  and  purpose  for  which 
the  lot  was  rented  and  occupied.  The  disturb- 
ance of  the  lessee's  beneficial  enjoyment  of  the 
water  front  of  the  premises  amounts  to  an 
eviction,  actual,  if  any  exists,  and  not  con- 
structive. The  right  to  enter  upon  the  land 
leased  was  of  no  interest  or  benefit  to  the  de- 
fendant, only  as  it  furnished  a  water  front 
upon  which  the  club  could  store  its  boats,  and 
launch  and  land  the  same  unobstructed.  In  a 
case  like  the  present,  the  technical  rule  which 
requires  the  element  either  of  absolute  expul- 
sion from  the  property  by  the  landlord,  or 
abandonment  by  the  tenant,  to  be  included  in 
the  act  of  eviction,  does  not  and  ought  not  to 
be  applied.  A  party  should  be  heid  evicts 
when  the  act  of  the  landlord  is  of  such  a 
character  as  to  deprive  the  tenant,  or  has  the 
effect  of  depriving  him ,  of  the  beneficial  use 
and  enjoyment  of  the  whole  or  any  part  of  the 
demised  property,  to  the  extent  he  is  thus  de- 
prived." The  judgment  of  the  justice's  court 
in  favor  of  the  plaintiff,  and  of  the  county 
court  aflSrming  the  same,  were  reversed. 

In  Upton  V.  Townend,  17  C.  B.  80,  Jervis, 
Ld.  Ch,  J,,  says:  "It  is  extremely  difilcult  at 
the  present  day  to  define  with  technical  ac- 
curacy what  is  an  eviction.  The  word  *evic- 
tion'  was  formerly  used  to  denote  an  expulsion 
by  the  assertion  of  a  paramount  title  and  by 
process  of  law.  But  that  sort  of  an  eviction  is 
not  necessary  to  constitute  a  suspension  of  the 
rent,  because  it  is  now  well  settled  that,  if  the 
tenant  loses  the  benefit  of  the  enjoyment  of 
any  portion  of  the  demised  premises  by  the 
act  of  the  landlord,  the  rent  is  thereby  sus- 
pended." In  HoeveUrv.  Flemtng,  91  Pa.  322, 
the  Supreme  Court  of  the  state  of  Pennsyl-  i 


vania,  speaking  by  Ifr,  Jtutiee  Paxson,  saysr 
"The  modem  doctrine  as  to  what  constitul«a 
an  eviction  is  that  actual  physical  expulsion  is 
not  necessary,  but  any  interference  with  the> 
tenant's  beneficial  enjoyment  of  the  demised 
premises  will  amoimt  to  an  eviction  in  law. 
Thus  in  Doran  v.  Chase,  2  W.  N.  C.  609,  this 
court  affirmed  the  ruling  of  the  court  below, 
that  'a  landlord's  refusal  to  allow  an  under- 
tenant to  enter  the  premises,  under  threats  of 
suit,  whereby  the  lessee  is  deprived  of  under- 
letting,  is  such  an  interruption  of  the  latter's 
rights  as  amounts  to  an  eviction.'  8o  an  eivic> 
tion  of  the  lessee  from  any  part  of  the  demised 
premises  will  suspend  accruing  rent.  Linton^ 
V.  BaH,  26  Pa.  198,  64  Am.  Dec.  091.  If  tb» 
landlord  claim  and  use  certain  privileges  upoa 
the  demised  premises,  against  the  tenant's  con« 
sent,  he  must  show  a  reservation  of  them,  or 
the  rent  is  suspended.  Vaugkan  v.  Blanehard^ 
4  U.  S.  4  Dall.  124, 1  L.  ed.  769.  And  I  ap- 
prehend  there  might  be  a  legal  eviction  by  con- 
fining the  tenant  to  the  demised  premises,  a* 
by  closing  up  a  way  which  was  his  only  means, 
of  egress  and  ingress.  Any  act  of  the  landlord 
which  deprives  the  tenant  of  that  beneficial  en- 
joyment of  the  premises  to  which  he  is  enti- 
tled under  the  lease  will  amount  in  law  to  an 
eviction,  and  suspend  the  rent." 

We  are  clearly  of  the  opinion  that,  both^ 
upon  principle  and  authority,  the  acts  of  tb» 
piaintiiOFs  in  obstructing  the  street  in  front  of 
the  demised  premises  constituted  an  actual 
eviction  of  the  defendant  from  an  important 
part  of  the  property  leased,  and  during  its  con- 
tinuance suspended  the  rent.  Leishman  ▼. 
White,  1  Allen,  489;  Grundin  v.  Carter,  W^ 
Mass.  15;  Golburn  v.  MarHll,  117  Mass.  262,. 
19  Am.  Rep.  415;  Ohrietopher  y.  Austin,  11 N. 
T.  216;  Lawre7ic§  v.  French,  25  Wend.  445; 
Duett  T.  Pendleton,  8  Cow.  781;  Hayner  t. 
Smith,  68  111.  480,  14  Am.  Rep.  124. 

Our  conclusions  are  that  the  instructions  of 
the  court  stated  the  law  correctly,  and  that  the 
jury  wem  fully  warranted  by  the  evidence  in. 
finaing  tbat  the  acts  of  the  plaintiffs  con* 
stitutcd  an  actual  eviction  of  the  defendant 
from  a  part  of  the  demised  premises,  and  that 
plaintiffs  were  therefore  not  entitled  to  rent  for 
the  three  months  during  which  tiie  jury  find 
the  defendant  had  been  so  evicted. 

The  judgment  of  the  court  below  m  thertform 
affirmed. 

All  the  Judges  concur. 
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Title  to  low-water  mark  will  paMi  by  a 
conyeyance  of  land  lyings  on  the  aea- 

NoTE.— The  boundary  of  land  by  a  stream  of  wa- 
ter or  shore  Is  the  subject  of  a  note  to  Chandoe  v. 
Mack  (Wis.)  10  L.  B.  A.  m. 
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shore  the  boundary  line  of  which  Is  described 
as  ''beRinnlng  at  the  sea,"  thence  running  around 
the  parcel  to  *'the  shore/*  thence  to  the  ^^rst 
bounds  mentioned,**  especially  where  nothiii8> 
appears  to  show  any  reason  or  motive  for  separ- 
atlDRT  the  beach  from  the  upland  and  retaining 
title  to  it. 

(June  6t,  1881.) 

REPORT  by  the  Supreme  Judicial  Court 
for  Hancock  Conntv  for  the  opinion  of 
the  full  court  of  an  action  brought  to  recover 
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poosesrion  of  certain  real  estate.    Judgment 
for  pUtintiff, 

The  laoa  sought  to  be  reccrered  was  situated 
npon  tide-water  between  high  and  ]ow  water 
mark  at  Bar  Harbor.  Both  parties  claim  un- 
der the  same  grantor,  and  the  question  turned 
upon  whether  the  deed  to  demandaot  conveyed 
the  property.  The  situation  of  the  property 
and  the  nature  of  the  contention  of  the  parties 
is  shown  by  the  following  diagram: 


The  further  facts  appear  in  the  opinion. 

Mestri.  Deasy  4b  Hig^g^s  for  plaintiff. 

Mestn.  WUwell*  King^  4b  Peters*  and 
B.  E.  Traeyt  for  defendant: 

The  third  call  in  the  deed  is  north  to  the 
shore  parallel  with  said  Ash's  line.  This  line 
runs  to  a  monument,  that  monumeut  is  the 
'  'shore."  "Shore"  has  a  well-deflned  and  tech- 
nical meaning.  In  Storer  v.  Preeman^  6  Mass. 
435,  Ihe  shore  is  defined  as  "that  ground  that 
is  between  the  ordinary  high -water  mark  and 
low-water  mark.  The  word  *'to/'  when  used 
in  describing  land,  is  a  word  of  exclusion. 
Running  "to"  an  object  excludes  the  object. 
A  line  running  *'to'^  land  of  A  stops  at  his 
land  and  does  not  pass  oyer  any  part  of  it  So 
a  line  running  "to  the  shore"  stops  at  the  shore 
and  does  not  pass  over  auy  portion  of  it 

Bradley  v.  Rice,  18  Me.  198,  29  Am.  Dec. 
601;  Bonneff  v.  Morrill,  52  Me.  252. 

There  bemgno  expression  in  the  deed  show- 
ing any  intention  that  the  north  line  should 
foUow  the  sea  or  bay,  as  in  Pike  v.  Monroe,  86 
He.  809,  58  Am.  Dec/  751,— where  the  lan- 
guage is,  "bounded  on  said  river," — the  west- 
ern line  of  the  lot  terminates  at  high-water 
mark. 

Emery*  J,,  delivered  the  opinion  of  the 
court: 

This  is  a  real  action  to  recover  possession  of 
certain  flats  between  high  and  low  water  mark 
of  the  sea  at  Bar  Harbor.  The  plaintiff  claims 
under  a  deed  containing  the  following  descrip- 
tion: "Beginning  at  the  sea,  on  Benjamin 
Ash's  line;  thence  south  on  said  Ash's  line  to 
the  highway;  thence  west  on  the  highway  ten 
rods  to  a  stake;  thence  north  to  the  shore,  par- 
allel with  said  Ash's  line;  tbence  east  to  the 
first  bounds  mentioned."  The  report  of  the 
case  states  the  question  submitted  to  be  whether 
the  above  deed  conveys  the  flats  or  shore  with 
the  upland.  That  is  the  only  question  argued 
bj  counsel,  and  the  only  one  we  now  consider. 
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It  is  said  that  land  cannot  be  appurtenant  ta 
land,  yet  the  shore  or  flats  in  front  of  upland 
are  usuall  v  regarded  as  appurtenant  to  the  up- 
land. While  they  may  be  held  in  private 
ownership  under  our  law,  they  are  yet  subject 
to  the  public  rights  of  navigation  and  fishmg. 
Annexed  to  the  upland,  they  may  be  of  great 
value  to  the  common  owner.  Apart  from  the 
upland,  they  are  rarely  of  any  value  to  a  pri- 
vate owner,  who  would  have  no  access  to 
them  except  by  water.  The  Colonial  Ordi- 
nance of  1841-47,  permitting  private  owner- 
ship in  flats,  evidently  contemplated  their  an- 
nexation to  the  upland  in  ownership.  The 
language  of  the  ordinance  is:  "It  is  declared 
that  in  all  creeks,  coves,  and  other  places  about 
and  upon  salt  water,  where  the  sea  ebbs  and 
flows,  the  propxietor  of  the  land  adjoining 
shall  have  propriety  to  low-water  mark,"  etc 
It  is  also  common  knowledge  that  since  the 
ordinance  the  occupation  of  the  flats  has  usu- 
ally followed  that  of  the  upland,  and  that  the 
flats  are  usually  of  no  value  without  the  up- 
land. Conveyances  of  the  upland  are  com- 
monly supposed  to  convey  the  flats. 

This  principle  of  annexation  is  well  stated 
by  Chief  Justice  Shaw,  in  Doane  v.  Willcutt, 
5  Gray,  835,  66  Am.  Dec.  869  (cited  by  plam^ 
tiff's  counsel),  as  follows:  "In  a  conveyance, 
when  a  line  of  shore  is  used  as  an  abuttal,  un- 
explained by  circumstances,  it  may  be  ambig- 
uous, leaving  it  doubtful  whether  the  sea  side 
or  the  land  side  of  the  shore  is  intended.  .  .  , 
When  both  terms  are  used,  'the  sea/  or  'shore/ 
and  used  to  designate  one  boundarv,  it  appears 
quite  clear  that  they  were  intended  to  describe 
that  side  of  the  beach  on  which  the  sea  coin- 
cides with  it,  and  therefore  to  include  the 
beach  to  low- water  mark.  .  .  .  The  owner  of 
the  upland  adjoining  tide  water  prima  facie 
owns  to  low-water  mark,  and  does  so  in  fact 
unless  the  presumption  is  rebutted  by  proof" 
to  the  contrary. 

In  the  case  before  us,  the  deed  was  given  in 
1867,  when  there  was  no  natural  separablenesa 
between  the  upland  and  its  attendant  shore, 
even  if  there  be  now.  Nothing  appears  in  the 
case  showing  any  motive  or  reason  for  a  sepa- 
ration. Nothing  appears  showing  the  beach 
at  that  date  to  be  of  any  value  apart  from  the 
upland,  of  any  value  to  reserve  in  granting 
the  upland,  either  by  reason  of  wharves  or 
wiers  thereon,  or  by  reason  of  any  other  op- 
portunity for  separate  occupation  or  quasi  cul- 
tivation like  those  far-reaching  shores  and 
beaches  in  the  western  part  of  the  stale,  which 
in  themselves  are  often  more  valuable  than  the 
upland. 

Recurring  now  to  the  language  of  the  deed 
in  this  case,  which  describes  the  boundary  line 
of  the  conveyed  parcel  as  "beginning  at  the 
sea/*  thence  running  round  the  parcel  to  "the 
shore,**  thence  to  the  "flrst  bounds  mentioned/* 
and  reading  the  words  in  the  light  of  the  prin- 
ciples and  circumstances  above  stated,  it  is  not 
difficult  to  determine  that  they  were  intended 
to  describe  the  sea  side  and  not  the  land  side 
of  the  shore,  and  thus  include  the  shore  to  low- 
water  mark.  Such  is  our  opinion.  Erskine 
V.  Movlton,  66  Me.  280;  King  v.  Toung,  76 
Me.  76,  49  Am.  Rep.  596;  Utetens  v.  Kivg,  76 
Me.  197,  49  Am.  Rep.  609. 

Of  course  the  owner  of  the  upland  and  the 
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adjoinlDg  shore  may  ooDvey  the  one  and  retain 
the  other.  Whea  euch  an  intent  appears,  the 
court  will  give  it  full  eiSect,  as  was  done  in 
Storer  v.  Freeman,  6  Mass.  486,  4  Am.  Dec. 
155,  but  no  such  intent  appears  in  this  case. 


The  question  here  submitted  must  be  deter* 
mined  in  the  plaintiff's  favor. 

Judgment  for  plaintiff. 

Peters,  Ch.  </.,  and  Walton*  Libbey* 
Foster,  and  Wfaltehousey  JJ. ,  concurred. 
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William    UPTON,  Recorder    of   Montrose 
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1.  The  use  of  the  records  of  the  eountsr 
<5lerk's  office  by  abstracters  and  others 
is  subject  to  reasonable  resrulation  by  the  clerk 
where  be  Is  responsible  for  the  care  of  the  rec- 
ords. 

2*  A  rule  permittlBif  the  use  of  the 
records  of  a  county  derk^s  office  be- 
tween the  hours  of  9  and  18  in  the 
forenoon  and  1  and  4  in  the  afternoon 

except  on  days  when  the  cleric  or  his  deputy  is 
required  to  attend  a  session  of  the  county  com- 
missioners in  the  o£Qce,  when  but  one  hour  in  the 
forenoon  and  one  hour  in  the  afternoon  is  al- 
lowed, is  reasonably  hberal. 

(September  21, 1882.) 

TERROR  to  the  Montrose  County  Court  to 
Jj  review  a  judgment  in  favor  of  plaintiff  in 
a  proceeding  brought  to  compel  defendant  to 
permit  plaintiff  to  have  access  to  the  county 
records  in  plaintiff's  possession.    Reversed.' 

Statement  by  Hayt,  Ch.  J.: 

This  action  was  instituted  by  the  defendant 
in  error,  F.  D.  Catlin,  to  compel  plaintiff  in 
error,  as  county  clerk  and  recorder  of  Mont- 
rose county,  to  permit  the  defendant  in  error 
and  one  employe  or  two  employes  to  have  ac- 
cess to  the  records  and  filings  of  the  office  of 
said  county  clerk  and  recorder.  Defendant 
seeks  to  obtain  access  to  the  said  office  during 
all  the  business  hours  of  each  day,  for  the  pur- 
pose of  making  memoranda,  copies,  and  ab- 
stracts of  said  records  and  filing.  The  appli- 
cation was  resisted  by  plaintiff  in  error  upon 
several  grounds;  among  others,  that  the  room 
or  office  furnished  by  the  county  commission- 
ers of  said  county  for  the  use  and  accommo- 
dation of  the  clerk  and  recorder  was  too  small 
to  permit  two  extra  men  to  occupy  the  same. 
To  this  answer  a  replication  was  filed,  denying 
the  new  matter  set  up  therein.  The  issues  of 
fact  were  thereafter  submitted  to  a  jury  for 
determination.  The  verdict  of  the  jury  is  not 
altoffether  free  from  ambiguity,  bnt»  when 
considered  in  connection  with  the  issues  sub- 
mitted to  them,  and  the  questions  in  response 
to  which  the  verdict  was  rendered,  it  is  suffi- 
ciently shown  that,  while  the  room  furnished 
by  the  county  commissioners  was  too  small  for 
the  purpose  for  which  it  was  intended,  yet  that 
it  was  of  sufficient  size  to  allow  at  least  one 

Note. —For  note  on  right  to  inspect  records*  see 
Belt  V.  Prince  George^s  County  Atstraot  Co,  (Mdj 
10  L.  R.  A.  212. 
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abstracter  to  work  therein,  in  addition  to  the 
regular  force,  during  all  the  working  hours  of 
the  day,  and  that,  for  the  purpose  of  makings 
necessary  comparison,  the  defendant  in  error 
should  be  entitled  to  have  a  second  person  ia 
the  room  during  one  hoar  of  the  day,  said  hour 
to  be  selected  by  the  county  clerk  and  recorder. 
From  this  verdict  the  court  entered  judgment 
commanding  the  plaintiff  in  error  to  permit 
the  defendant  in  error  and  one  employe,  dur- 
ing all  hours  while  said  office  shall  be  kept 
open  for  public  business,  to  inspect  and  make 
memoranda  and  copies  of  the  records  of  said 
office,  including  papers  filed  but  not  recorded, 
and  to  permit  defendant  in  error  and  one  em- 
plov6  or  two  emp1oy§s  to  compare  his  notes 
and  memoranda  with  such  records  for  the 
space  of  one  hour  during  each  day;  the  time  of 
commencing  and  ending  said  hours  to  be  des- 
ignated by  the  defendant,  if  he  shall  so  elect; 
otherwise  to  be  designated  by  the  plaintiff; 
said  time  of  commencing  not  to  be  changed 
of  tener  than  once  a  week. 

Messrs.  Goudy  4b  Sherman  and  Geor^^ 
Simmons  for  plaintiff  in  error. 
Mr.  N.  G.  Clark  for  defendant  in  error. 


«  Oh,  J.,  delivered  the  opinion  of  the 
court: 

The  statute  under  which  defendant  in  error 
claims  the  right  to  inspect  and  make  memo* 
randa  of  the  contents  of  the  official  books,  etc., 
in  the  office  of  the  county  clerk  and  recorder 
of  Montrose  county,  was  recently  before  this 
court  for  consideration  in  the  case  of  Stockman 
V.  Broohs,  17  Colo.  — .  In  that  case  the  stat- 
ute was  held  valid  as  against  certain  constitu- 
tional objections  which  were  then  urged;  and 
it  was  also  held  that  if  a  clerk,  upon  demand, 
failed  to  comply  with  its  terms,  mandamus 
was  a  proper  remedy  to  invoke  to  compel  him 
to  do  so.  It  was  also  (fecided  in  that  case  that 
the  county  clerk  and  recorder  had  the  right  to 
make  reasonable  regulations  concerning  the 
use  of  the  records  by  the  public,  and  that  those 
engaged  in  the  abstract  business  could  prop- 
erly be  made  subject  to  such  rules.  In  that 
case,  however,  no  rules  were  pleaded,  and  the 
court  assumed  that  none  existed,  or  at  least 
that  the  refusal  was  not  based  upon  any  failure 
to  comply  therewith.  In  the  case  now  before 
the  court  we  find  that  the  plaintiff  in  error  had 
promulgated  carefully  prepared  rules  for  the 
government  of  parties  in  making  abstracts  of 
records;  that  such  rules  were  reduced  to  writ- 
ing, and  posted  in  conspicuous  places  about 
said  office.  By  rule  No.  5,  so  prepared,  it  is 
provided  that  parties  desiring  to  examine  the 
records  of  the  office  for  the  purpose  of  niakiiit; 
abstracts  would  be  permitted  to  do  so  upon  any 
day  when  the  office  was  required  to  be  kept 
open  under  the  law,  between  the  hours  of  9  and 
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12  in  the  forenoon,  and  1  and  4  in  the  after- 
cooD,  proyided  that  on  the  days  when  the 
<x>uDty  commissionen  are  in  session  in  the  of- 
fice said  memoranda  and  copies  may  be  made 
between  the  hours  of  9  and  10  in  the  forenoon 
«nd  4  and  5  in  the  afternoon,  and  at  no  other 
times  during  said  days.  An  examination  of 
the  record  in  this  case  shows  that  the  iuxy  did 
act,  by  their  findings,  in  any  way  criticise  the 
foregoing  rule,  or  find  the  same  unreasona- 
ble, although  the  judgment  of  the  court  sets 
Aside  this  rule,  and  permits  the  defendant  in 
•error  to  use  the  recoitis  of  the  office  at  any 
time  during  the  day  when  the  same  shall  be 
open  for  business.  In  this  state  the  clerk  and 
recorder  is  by  law  required  to  "  safely  keep 
and  preserve  all  the  books,  records,  deeds,  ab- 
stracts, and  papers  deposited  or  kept  in  his 
office."  Colo.  Gen.  Stat  p.  266,  §  578.  By 
another  section  of  the  statute  he  is  required  to 
give  bond  for  the  faithful  performance  of  this 
and  other  duties.  It  requires  no  argument  to 
show  that  by  reason  of  this  responsibility  a 
wide  discretion  must  necessarily  be  vested  in 
Che  clerk  with  reference  to  permitting  the  ex- 
amination of  the  records  of  nis  office  l)y  those 
other  than  employes  thereof.  The  liability  of 
having  the  records  mutilated,  changed,  or  ob- 
literated is  always  present  when  strangers  are 
about  the  office;  and  while  it  is  necessary,  per- 
haps, that  abstracters  should  be  allowed  to 
examine  and  make  copies  from  these  records, 
they  must  in  so  doing  be  subjected  to  such 
reasonable  regulations  as  the  county  clerk  may 
prescribe.  It  is  to  be  remembered  that  the 
officer  receives  no  compensation  or  extra  fee 
for  this  work.  His  fees  are  regulated  by  stat- 
ute; and  it  would  be  unreasonable  to  require 
him  to  drop  his  work  whenever  called  upon  in 
order  that  he  might  submit  the  records  of  his 
office  to  abstracters,  and  supervise  the  records 
during  the  time  they  were  thus  being  used; 
and  certainly  the  clerk  would  not  be  justified 
in  permitting  the  records  to  be  inspected  ex- 
cept under  the  supervision  of  some  one  official- 
ly connected  with  the  office.  In  many  of  the 
counties  of  this  state  the  county  clerk  is  with- 
out assistance  in  his  office  during  the  greater 
part  of  the  time,  and  it  would  be  a  great  hard- 
ship to  require  him  to  allow  others  in  and  about 
the  office,  handling  the  records,  at  all  hours  of 
the  day.  If  this  were  to  be  done,  all  security 
for  the  sanctity  of  the  public  records  would  be 
At  an  end;  for  a  bad  man  has  the  same  light  to 
examine  the  records  as  a  good  man.  And 
while  the  responsibility  of  the  county  clerk 
-exists  he  should  be  allowed  a  reasonable  dis- 
cretion as  to  the  hours  and  in  making  rules 
which  must  be  complied  with  by  those  desir- 
ing to  use  the  records  of  his  office.  In  the  case 
at  oar,  the  rule  under  consideration  was  most 
liberal  to  abstracters,  so  far  as  the  time  during 
which  thev  were  permitted  to  have  use  of  the 
records  of  the  office  is  concerned.  For  six 
hoars  each  day,  except  the  days  upon  which 
the  county  commissioners  shall  be  in  session,  it 
is  provided  that  they  may  visit  the  office  for 
the  purposes  indicated.  To  require  more  than 
this  on  the  part  of  the  county  clerk  would  be 
unreasonable;  and,  in  the  absence  of  a  direct 
statutory  mandate  to  the  contrary,  the  court 
should  not  have  required  him  to  allow  the  use 
of  the  records  at  times  other  than  the  times 
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prescribed  by  this  nile.  The  exception  made 
of  the  days  upon  which  the  county  commis- 
sioners are  in  session  is  not  unreasonable,  in 
view  of  the  fact  that  the  county  derk  is  by  our 
Constitution  made  the  clerk  of  the  board  of 
county  commissioners  of  his  county,  and  must 
in  person  or  by  deputy  attend  the  sessions  of 
the  board  when  required.  The  duty  of  such 
a  custodian  of  public  records  has  been  several 
times  commented  upon  by  the  courts,  although 
our  attention  has  not  fallen  upon  any  case 
predicated  upon  a  statute  similar  to  the  ooe  to 
be  found  in  this  state.  In  the  case  of  Wehbtr 
V.  Tawnlep,  48  Mich.  584,  88  Am.  Hep.  218, 
the  right  of  abstracters  to  make  copies  or  ab- 
stracts of  public  records  was  claimed.  The 
court,  however,  in  a  well-considered  opinion, 
shows  that  such  right  did  not  exist  at  common 
law,  and  was  not  conferred  by  an  Act  ''to  fa- 
cilitate the  inspection  of  the  records  and  files 
in  the  offices  of  the  registers  of  deeds,"  as  the 
language  of  the  Act  did  not  in  clear  and  un- 
mistakable terms  confer  such  right.  A  sim- 
ilar question  was  before  the  Supreme  Court  of 
Georgia  in  the  case  of  Buck  v.  Collins,  51  Ga. 
891.  In  this  case,  under  a  fee  bill  which  pro- 
vided 25  cents  to  be  paid  "  for  each  inspection 
when  the  clerk's  aid  is  required,"  the  clerk 
claimed  to  be  entitled  to  the  fee  for  each  record 
in  each  case,  while  the  complainant  claimed 
the  right  to  abstract  the  records  without  fee. 
The  court,  in  deciding  the  question  in  favor  of 
the  officer,  took  occasion  to  call  attention  to 
the  duty  of  the  clerk  to  permit  no  inspection 
unless  under  his  immediate  supervision,  or  that 
of  one  of  bis  sworn  assistants,  while  the  pro- 
priety of  allowing  the  abstracters  to  abstract 
the  records  for  sale  in  any  case  was  seriously 
doubted.  We  cite  these  cases  for  the  purpose 
of  showing  the  scrupulous  care  exacted  of 
public  officers  with  reference  to  the  official 
records.  Although  the  statute  in  this  state 
provides  that  abstracters  may  examine  and 
make  memoranda  from  the  county  records,  the 
right  of  the  custodian  to  make  reasonable  rules 
in  reference  thereto  is  eiven  by  the  same  Act. 
The  rules  formulated  oy  plaintiff  in  error  are 
very  liberal  in  providing  hours  when  such  ex- 
amination may  be  made,  and  the  court  was 
not  justified  in  extending  such  hours  as  it  did 
by  its  Judgment.  There  was  nothing  in  the 
issues  or  verdict  of  the  jury  that  authorized 
the  judgment  of  the  court  in  this  particular. 
In  reference  to  that  portion  of  the  judgment 
by  which  the  defendant  was  allowed  to  take  a 
second  person  into  the  office  for  the  purpose  of 
making  comparisons  between  the  records  and 
his  abstract,  it  is  to  be  observed  that  this  is  in 
accordance  with  the  verdict  of  the  jury.  The 
evidence  in  the  case  not  being  before  us,  we 
must  assume  that  the  verdict  was  founded  up- 
on sufficient  evidence.  In  addition  to  this,  it 
would  seem  to  be  proper,  and  perhaps  neces- 
sary, that  at  certain  times  an  abstracter  should 
be  allowed  to  call  to  his  assistance  a  second 
person,  in  order  to  make  necessary  compari- 
sons. 

We  do  not  feel  at  liberty  to  disturb  the  ver- 
dict in  this  particular,  but  for  the  reasons  here- 
tofore given  the  judgment  will  be  reversed,  and 
the  cause  remanded  to  the  County  Court  with 
directions  to  enter  judgment  in  accordance 
with  the  views  herein  expiessed. 
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Hilton  SMITH  et  dl. 


(. 


.) 


*  The  purchaser  at  a  Jndieial  sale  of 
mortjg^afl^  premioee  is  entitled  to  the 
groyning  crop  of  wheat  on  the  land  against 
the  tenant  of  the  mortg-agor,  who  took  a  lease  of 
the  land  after  a  suit  for  foreclosure  had  been  oom- 
:  meno^  and  planted  the  wheat  after  judgment 
had  been  rendered  In  the  foreclosure  action,  the 
'  purchaser  having  acquired  a  sheriff  *s  deed  on  the 
Sd  day  of  February,  and  the  wheat  not  ripening, 
and  being  ready  for  harvesting,  until  the  SOth 
day  of  June. 

(July  8,1898.) 

ERROR  to  the  District  Court  for  Sumner 
County  to  review  a  judgment  in  favor  of 
defendants  in  an  action  brought  to  restrain 
defendants  from  entering  upon  plaintifTs  land 
and  cutting  and  harvesting  a  crop  of  wheat 
growing  thereon.     Reter^S,  « 

The  facts  are  stated  in  the  commissioner's 
opinion. 

Meitrs,  James  Lawrence  and  W.  W. 
Schwinn,  for  plaintiiTs  in  error : 

By  leasing  the  land  described  in  the  plead- 
ings in  this  case,  after  the  execution  and  record- 
ing of  the  mortgage  thereon,  and  after  a 
default  in  the  terms  of  said  mortgage,  and  af- 
ter the  commencement  of  a  suit  for  the  fore- 
closure of  the  mortgage,  the  defendant,  Milton 
Smith,  could  not  acquire  any  interest  in  the 
land  or  any  right  to  any  crops  on  the  land, 
which  the  mortgagor  would  not  have  had  him- 
self, if  he  had  tilled  the  land  himself,  with- 
out leasing  it. 

Crowing  crops  pass  to  the  purchaser  of  land 
at  a  sheriff's  sale,  as  against  a  mortgagor,  or 
as  against  a  person  who  has  purchased  the 
crops  before  the  sheriff's  sale  from  the  mort- 
gagor. 

Mimuri  Valley  L,  Ins.  Co.  v.  KieU,  26 
Ean.  890;  Beekman  v.  Bikea,  85  Ean.  120. 

The  right  of  the  lessee  of  the  tenant  of  a  life 
estate  to  take  the  emblements  exists  from  the 
time  of  the  creation  of  a  life  estate.  And  this 
court,  having  declared  that  no  such  right 
exists  in  the  mortgagor,  no  act  which  he  may 
do,  independent  of  jtbe  concurrence  of  the  mort- 
gagee, after  the  execution  of  the  mortgage,  can 
create  in.  or  confer  upon,  a  third  person,  a  right 
which  militates  in  any  degree  against  the  rights 
which  the  mortgagee  has,  by  virtue  of  the 
mortgage,  against  the  mortgagor. 

1  Jones,   Morfg.   2d   ed.  §'780;  2   Jones, 
^Tortg^  §  1658;  Taylor,  Land.  &  T.  6lh  ed.  § 
537;  R\iggl€8  v.  First  IS'at.  Bunk  of  Centertille, 
43  Mich.  192,  and  cases  there  cited;  Downard 
V.  Qroff,  40  Iowa,  597. 

*  HoadDote  by  Simpson,  c. 

NoTK.— Fornote  on  right. to  emblements  as  be- 
tween landlord  and  tenant  includiojr  cases  as  to 
forccloeure,  see  Battcrman  v.  Albright  (N.  Y.)  11 
L.  K.  A.  800. 

For  note  on  right  of  tenants  in  oomniou  to  crops, 
see  LeBarron  v.  Babcock  (N.  Y.)  9  L.  B.  A.  625. 
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Mewn.  Charles  Willsle  and  Reed  ^ 
Nebeker,  for  defendants  in  error: 

Smith  does  not  claim  the  pomession,  nor  the 
right  of  possession,  but  only  the  right  to  his 
emblements,  the  right  of  ingress  and  egres* 
for  the  purpose  of  removing  the  crop.  This 
riffht  does  not  depend  upon  Sie  continued  dur- 
ation of  the  lease  given  him.  It  presupposes 
that  the  lease  was  terminated.  This  right  wa» 
not  created  by  the  lease  nor  by  any  contract. 
It  is  the  creation  of  law  and  universal  custom. 

HilL  Real  Prop.  p.  18. 

The  lessee  of  one  who  holds  a  defeasible  es- 
tate has  greater  right  to  emblements  than  the 
lessor  has. 

The  loss  by  lessor  of  his  estate,  by  failure  to 
comply  with  the  condition  on  which  he  holds 
the  estate,  does  not  deprive  the  tenant  of  his 
emblements,  who  is  a  stranger  and  could  not 
prevent  him. 

Bl.  Com.  p.  124. 

This  right  exists  In  favor  of  a  tenant  for 
years  whererer  the  tenancy  is  terminated  by 
an  uncertain  event  not  within  his  control. 

2  Bl.  Com.  p.  140 ;  2  Bouvier,  Inst.  §  1788: 
Taylor,  Land.  &  T.  gg  534-586. 

The  same  principle  and  doctrine  are  applied 
in  favor  of  a  tenant  at  will  where  he  does  not 
terminste  the  tenSncy  himself. 

1  Hill.  Real  Prop.  p.  883;  Kent,  Com.  p. 
Ill;  Martin  t.  Knapp,  57  Iowa,  886;  Sher* 
bums  V.  Jones,  20  Me.  70. 

The  lease  is  not  absolutely  terminated  by  the 
sheriU's  sale  but  only  upon  the  option  of  the 
purchaser  and  when  he  has  exercised  such 
option. 

Cassiay  r.  Bhodes,  12  Ohio,  88. 

Only  two  things  are  necessary  to  give  the 
tenant  the  way-going  crops  after  his  estate  is 
terminated:  first,  that  when  he  sows  the  time 
when  his  tenancy  will  terminate  shall  not  be 
certain  and  fixed  ;  second,  that  his  term  be 
not  ended  by  his  own  act  or  default. 

Simpsoiit  0.,  filed  the  following  opinion: 
This  action  was  commenced  to  restrain  Mil- 
ton Smith,  the  defendant  in  error,  from  tres- 
Eassing  upon  a  quarter  section  of  land  in 
umner  county,  and  from  cutting,  carrying 
away  or  disposing  of  a  wheat  crop  of  ninety 
acres  growing  on  said  land.  Smith  had  rented 
the  land  for  a  year  from  the  owner  in  March, 
1890.  He  had  planted  com  and  oats  in  the 
spring,  and,  in  accordance  with  the  terms  of 
his  lease,  had  planted  ninety  acres  in  wheat  in 
the  fall  of  1800.  At  the  time  he  rented  the 
land,  a  suit  was  pending  to  foreclose  a  mort- 
gage on  the  land  given  by  the  grantor  of  the 
lessor.  Judgment  was  renderea  in  this  action 
on  the  7th  dav  of  May,  1800.  The  land  was 
sold  at  judicial  sale  on  the  29th  day  of  Decem- 
ber, 1890  (after  said  wheat  was  up  and  grow- 
ing); and  the  sale  was  confirmed,  and  the 
sheriff  ordered  to  make  a  deed,  on  the  2d  day 
of  January,  1891.  The  sheriff  executed  a 
deed  to  said  land  to  the  Alliance  Trust  Com- 
pany on  the  5th  day  of  January,  1891.  Smith 
was  ejected  from  said  land  by  the  sheriff, 
under  a  writ  of  possession,  on  the  2d  day  of 
February,  1891.    On  the  20th  day  of  Jane^ 


See  also  45  L.  R.  A.  042. 
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1891,  the  wheat  heing  ripe  and  ready  for  har- 
▼est,  Smith,  with  horses  and  renpers  and  help, 
«Dtered  upon  said  land  with  the  intent  of  har- 
Testing  and  saving  said  wheat  crop,  and  of 
keeping  two  thirds  of  said  crop,  and  of  deliv- 
ering one  third  of  said  wheat  crop  to  the 
Alliance  Trust  Company,  or  its  agents,  and 
would  have  cut  and  shocked  said  wheat  in 
four  days'  time  if  he  had  not  been  prevented 
by  the  temporary  injunction  issued  in  this 
action.  By  the  terms  of  his  lease,  Smith  was 
entitled  to  two  thirds  of  the  wheat  and  the 
land  lord  to  one  third.  Subsequently,  on  the 
final  trial  of  the  case,  the  district  court  of  Sum- 
ner county  dissolyed  the  pending  injunction 
and  rendered  Judgment  in  favor  of  Smith  for 
costs.  The  Auiance  Trust  Company  brings  the 
ease  here  and  asks  us  to  reverse  the  ruling  below, 
because  it  claims  that  all  the  rights  or  Smith 
were  devested  by  the  sale  and  deed  under  the 
foreclosure  proceedings.  The  question  to  be 
decided,  therefore,  is  whether  a  tenant  is  entl* 
tied  to  his  share  of  the  crop  who  takes  a  lease 
after  a  suit  in  foreclosure  against  his  landlord 
has  been  commenced,  and  sows  a  crop  of 
wheat  after  iudgment  in  the  foreclosure  pro- 
ceedings«  and  there  is  a  iudicial  sale  of  the 
land  and  a  sheriff's  deed  to  the  purchaser 
before  the  crop  ripens  and  is  ready  to  harvest. 
Following  the  case  of  Beckman  t.  Sikea,  86 
Ean^  120,  and  authorities  cited  therein,  we  are 
compelled  to  answer  this  question  in  the  nega- 
tive. The  question  is  not  new,  and^has  been 
troublesome  with  the  courts,  and  a  variety  of 
contradictory  statements  can  be  found  in  the 
books,  but  the  best-considered  modern  cases  all 
favor  the  view  of  theplaintitFs  in  error.  It  is 
said  in  that  case:  "The  lien  of  the  mortgage 
and  the  Judgment,  however,  attached  to  the 
growing  crops  until  they  were  severed,  as  well 
as  to  the  land.  The  mortgap^or  planted  the 
crop  knowing  that  it  was  subject  to  the  mort- 
gage and  liable  to  be  devested  by  the  fore- 
closure and  sale  of  the  premises.  Anyone  who 
purchased  such  crops  from  him  took  them  sub- 
ject to  the  same  contingency,  as  the  recorded 
mortgage  and  decree  of  Foreclosure  were  notice 
to  him  of  the  existence  of  the  lien.  If  the 
land  is  not  sold  until  the  crops  ripen  and  are 
aevered,  the  vendee  of  the  mortgagor  would. 
ordinarilv,  get  a  good  title;  but  if  the  land 
was  sola  and  conveyed  while  the  crop  was 
still  growing,  and  there  was  no  reservation  or 
waiver  of  the  right  to  the  crop  at  such  sale, 
the  title  to  the  same  would  pass  with  the 
land,"— citing  Smith  v.  Hague,  26  Kan.  246; 
Chapman  v.  Veaeh,  82  Kan.  167;  Qaranflo  v. 
CooUy,  38  Kan.  187;  Jones,  Mortg.  §§  676, 
780,  1668;  1  Washb.  Real.  Prop.  3d  ei.  124; 
Jone$  V.  Thomas,  8  Blackf.  428;  Downard  v. 
Groff,  40  Iowa,  597;  Shepard  v.  Philbrick,  2 
Denio,  174;  Lane  v.  King,  8  Wend.  584;  (7*7- 
UU  V,  Baleom,  6  Barb.  870;  Scriten  v.  Moote, 
88  Mich.  64;  Howell  v.  Sehenck,  24  N.  J.  L.  89; 
PitU  V.  Hendrix,  6  Ga.  452;  Bankin  v.  Kineey, 
7  111.  App.  215;  Sherman  v.  Wiltett,  42  N.  Y. 
146;  1  Schouler,  Pers.  Prop.  188. 

While  the  case  is  between  the  purchaser  and 
a  mortgagor,  who  claimed  a  crop  of  growing 
and  immature  corn,  and  the  purchaser  of  the 
land  at  a  foreclosure  sale,  we  think  the  same 
rule  applies  to  a  tenant  who  leases  the  land 
after  a  suit  for  foreclosure  has  been  com- 
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menced,  and  sows  the  wheat  long  after  judg- 
ment has  been  rendered.  We  regard  the  case 
of  Downard  v.  Oroff,  40  Iowa,  597,  as  being 
directly  in  point,  it  being  a  controversy  as  to 
the  rights  of  a  tenant  who  had  leased  mort- 
gaged land.  The  mortgage  was  executed  on 
the  22d  of  October,  1867,  and  duly  recorded 
on  October  22d,  1869.  November  1,  1870,  the 
mortgagor  leased  said  premises,  by  parol,  for 
one  year,  and  the  lessee  went  into  possession. 
Suit  to  foreclose  the  mortgage  was  commenced 
January  4,  1871.  A  Judgment  of  foreclosure 
was  rendered  April  29, 1871,  and  sheriff's  deed 
executed  to  the  purcbsser  on  May  8, 1871. 
On  this  state  of  facts  the  court  says:  '*Ey  the 
lease  from  Dorstal,  the  mortgagor,  to  Leroy, 
the  latter  acquired  no  greater  rights  in  the 
premises  than  the  mortgagor  had.  The  tenant 
stands  exactly  in  the  situation  of  the  mort- 
gagor. As  between  the  mortgagor  and  mort- 
gagee, the  latter,  by  the  foreclosure  and  sale, 
became  entitled  to  the  possession  of  the  prem- 
ises, and  to  all  the  crops  then  growing  thereon. 
This  right  of  the  purchaser  was  not  and  could 
not  be  defeated  by  reason  of  the  lease,  or  by 
the  fact  that  the  possession  was  in,  or  that  the 
crops  were  grown  by,  the  lessee.  The  right  to 
the  possession,  and  'the  right  to  the  growing 
crops,  passed  to  the  purchaser.  If  the  tenant 
had  been  made  a  party  to  the  foreclosure  suit, 
the  possession  and  the  crops  could  have  been 
delivered  to  him  by  process  under  that  Judg- 
ment; but,  since  be  was  not  made  a  party 
thereto,  he  cannot  obtain  that  remedv  except 
by  some  other  action.  The  purchaser  s  rights, 
however,  are  Just  the  same  as  they  would  have 
been  if  the  tenant  had  been  made  a  party.  It 
follows,  therefore,  that  Groff,  by  his  purchase 
and  sheriff's  deed,  became  the  absolute  owner 
of  the  premises,  including  the  crops  growing 
thereon;  and  by  his  conveyance  he  invested 
the  plaintiff  herein  with  that  ownership,  and 
she  might,  by  proper  action,  have  enforced 
her  rights  as  such  owner  against  the  tenant. 
Her  failure  to  do  so  cannot  give  her  any  cause 
of  action  against  the  defendant,  her  grantor. 
There  was  tnerefore  only  a  technical  breach  of 
warranty,  entitling  plaintiff  to  nominal  dam- 
ages. This  is  clearly  the  doctrine  of  all  the 
cases,  both  ancient  and  modern,  unless  it  may 
be  the  case  of  Casetlly  v.  Rhodes,  12  Ohio,  88, 
and  that  case  seems  to  be  based  upon  a  con- 
struction of  the  appraisement  law  of  that  state. 
And  the  whole  matter  is  well  summed  up  in 
Jones  V.  Thomas,  8  Blackf.  428,  as  follows: 
A  mortgagor  is  not  entitled  to  emblements  as 
tenants  at  will  are.  4  Kent,  Com.  456.  A 
mortgagee  may  evict  the  mortgagor  without 
notice,  and  retain  the  emblements;  and,  if  a 
lease  be  granted  subsequently  to  the  mortgage 
and  without  his  concurrence,  he  may  evict  the 
lessee  without  notice  and  retain  the  enablements. 
Coote,  Mortc.  351;  2  Swift,  Dig.  156;  2  Cruise, 
Dig.  108.  The  reason  of  this  was  said  by  the 
older  writers  to  be  that  the  lessee  was  evicted  by 
a  title  paramount,  and  the  lease  of  the  mort- 
gagor amounted  to  a  disseisin  of  the  mort- 
gagee* which  rendered  the  lessee  upon  entry  a 
wrongdoer.  But  a  sufficient  and  better  reason 
appears  to  be  that  every  person  who  takes 
under  a  mortgagor  takes  subject  to  all  the 
riehts  of  the  mortgagee,  unimpaired  and  un- 
affected.   4  Kent,   Com.   157;  MeKircher  v. 
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Haxcley,  16  Johns.  289;  JaekBon  r,  E9pkin$,  18 
JohDS.  487;  Dickenion  v.  Jackson^  6  Cow.  147. 
"  When,  therefore,  a  mortgagee  obtains  the 
absolute  estate  in  foe  of  the  mortgaged  premi- 
ses, by  becoming  the  purchaser  under  a  fore- 
closure and  sale,  he  is  entitled  to  the  emble- 
ments, and  may  maintain  trespass  against  the 
mortgagor  or  his  lessee  for  taking  and  carry- 
ing away  the  crops  growing  at  the  time  of  the 
sale  (Lane  t.  King,  8  Wend.  584);  the  title 
and  interest  of  the  mortgagor  or  his  lessee 
being  subject  to,  and  liable  to  be  devested  by, 
a  foreclosure  and  sale  of  the  mortgaged  prem- 
ises (Shephard  v.  Philbnek,  2  Denio.  174). 
See  also  the  cases  cited  in  a  note  to  the  last 


caae,  and  also  the  numerous  authorities  cited 
and  stated  in  1  Hill,  Mortg.  8d  ed.  note  e^ 
chap.  9." 

We  are  compelled,  by  the  force  of  thi» 
decision,  as  well  aa  the  language  of  this  court 
in  Beekman  v.  &kei,  to  recommend  thaS  th0 
judgment  be  revereed. 

Per  Cariam: 

Itiieo  ordered. 

All  the  Justices  concur. 
Rehearing  denied. 
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1.  A  railwaar  corporation  Ui  not  de- 
prived of  its  property  without  due 
course  of  law  by  a  statute  authorizfncr  the 
Incorporation  into  the  Judgment  against  it  of  a 
reasonable  attorney's  fee  in  case  an  attorney  is 
actually  employed  to  collect  a  claim  against  it 
which  was  duly  presented  to  its  proper  agent  and 
remained  unpaid  for  thirty  days. 

2*  A  statute  which  provides  tor  the  col- 
lection of  claims  a§^ainst  railway  cor- 
porations only  is  not  a  special  Act 
within  the  meaning  of  constitutional  provisions 
that  such  Acts  cannot  be  passed  to  provide  for 
or  change  the  methods  of  the  collection  of  debts 
or  when  a  general  law  could  be  made  applicable. 

8«  A  statute  providing  fbr  the  collec- 
tion of  claims  aspainn  railway  corpo- 
rations alone  and  authorising^  the  al- 
lowance of  attorneys'  ffaes  in  such  oases 
will  not  be  set  aside  because  discriminatory  in  its 
character,  nor  because  it  is  opposed  to  principles 
of  republican  government. 

4*  A  statutory  duty  of  a  railway  com- 
pany to  fbnce  its  tracks  may  be  en- 
n>reed  by  a  penalty  in  the  form  of  an  attorney *s 
fee  to  be  allowed  in  suits  brought  to  recover  the 
value  of  stock  killed  because  of  the  neglect  of 
such  duty. 

(February  8, 1892.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  District  Court  for  Lampasas  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  the  value  of  a  colt  which  was  alleged 
to  have  been  killed  through  defendant's  negli- 
gence. Affirmed, 
The  facts  are  stated  in  the  opinion. 
Hr.  J.  W.  Terry  for  appellant. 


Hobby*  P.  J.,  filed  the  following  opinion: 
W.  H.  Ellis,  by  next  friend,  H.  W.  Ellia^ 
brought  this  suit  in  the  justice  court  of  pre 
cinct  No.  1,  in  Lampasas  county,  against  the 
appellant,  on  account  for  $50,  the  value  of  » 
certain  colt  killed  by  appellant's  engine  ao^ 
cars  on  August  13,  1890.  It  was  alleged  by^ 
appellee  that  this  claim,  verified  by  affidavit*, 
had  been  presented  to  appellant's  station-mas- 
ter nearest  the  place  where  the  colt  was  killed, 
according  to  the  requirement  of  the  Act  of- 
April  5,  1889,  and  that  the  amount  was  not 
paid  at  the  expiration  of  thirty  days  after  sucl^ 
presentation,  wherefore  $10  attorney's  fees, 
provided  by  said  Act  upon  the  happening  or 
the  contingency,  was  claimed.  Appellee's  an« 
swer  admitted  the  correctness  of  the  claim  for^ 
stock  killed,  but  denied  its  liability  for  the  at- 
torney's fees.  Judgment  was  rendered  for 
the  amount  claimed.  On  appeal  to  the  dis> 
trict  court,  judgment  was  rendered  for  the 
same  amount.  This  appeal  is  from  that  judg- 
ment. 

The  only  question  in  this  case  Involves  the* 
validity  of  an  Act  of  the  Legislature  approved 
April  5, 1889,  entitled  "  An  Act  to  regulate- 
the  presentation  and  collection  of  claims  for 
personal  services,  or  labor,  or  for  damages,  or- 
Tor  overcharge  on  freight  against  rail  wav  corpo- 
rations doing  business  in  this  slate,  in  cases 
where  the  amount  claimed  does  not  exceed  $50, 
and  to  fix  the  measure  of  damages  recoverable^ 
in  certain  of  such  cases.    Section  1.    Be  it  en- 
acted by  the  Legislature  of  the  state  of  Texas, 
that,  after  the  time  when  this  Act  shall  take  ef- 
fect, an;^  person  in  this  state  having  a  valid  bona* 
fide  claim  for  personal  services  rendered,  or  la- 
bor done,  or  for  damages,  or  for  overcharges  on. 
freight,  or  claims  for  stock  killed  or  injured 
by  the  train  of  any  railway  company,  provided, 
that  such  claim  for  stock  killed  or  injured 
shall  be  presented  to  the  agent  of  the  company 
nearest  to  the  point  where  such  stock  was  killed 
or  injured,  against  any  railway  corporation,  op- 


Note.— For  note  on  the  ocnstitutional  right  to 
equal  protection  of  the  laws  wbioh  includes  cases 
similar  to  the  above,  see  Louisville  Safety  Vault  & 
T.  Co.  v.  LouisviUe  &  N.  R.  Ck).  (Ky.)  14  L.  B.  A. 
679. 

For  notes  on  due  process  of  law,  see  GUman  v. 
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Tucker  (N.  Y.)  18  L.  B.  A.  804;  Ulman  v.  Baltimore 
(Md.)  U  L.  R.  A.  224;  ile  Qannon  (B.  L)  5  L.  R.  A.. 
3S9;  Jensen  v.  Union  Pao.  B.  CX>.  (Utah)  4  L.  B.  A» 
724;  Chauvin  v.  Valiton  (Hont.)  3  L.  B.  A.  IM:; 
Kunta  V.  Sumption  (Ind.)  8  L.  B.  A,  W. 
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eratiDff  a  railroad  in  this  state,  and  the  amount 
of  sacD  claim  does  not  exceed  $50,  may  present 
^e  same,  verif  ed  by  liis  affldavit,,,for  payment 
to  such  corporation,  by  filing  it  with  any  station 
agent  of  such  corporation  in  any  county  where 
suit  may  be  instituted  for  the  same,  and  if,  at 
the  expiration  of  thirty  days  after  such  presen- 
tation, such  claim  has  not  been  paid  or  satisfied, 
he  may  immediately  institute  suit  thereon  in 
the  proper  court;  and  if  he  shall  finally  estab- 
lish his  claim,  and  obtain  judgment  for  the 
fall  amount  thereof,  as  presented  for  payment 
to  such  corporation  in  such  court,  or  any  couit 
to  which  the  suit  may  have  been  appealed,  he 
shall  be  entitled  to  recover  the  amount  of  such 
claim,  and  all  costs  of  suit;  and,  in  addition 
thereto,  all  reasonable  attorney's  fees,  pro- 
vided he  has  an  attorney  employed  in  his  case, 
not  to  exceed  $10,  to  be  ass^se^  and  awarded 
by  the  court  or  jury  trying  the  issue." 

The  validity  of  this  law  is  assailed  on  the 
ground  that  it  is  in  violation  of  section  56,  art. 
^,  of  the  Constitution  of  Texas,  which  pro- 
hibits the  Legislature  from  passing  any  special 
law  providing  for  or  changing  the  methods 
for  the  collection  of  debts  or  the  enforcing  of 
judgments.  It  is  also  in  violation  of  the  gen- 
eral clause  of  such  section,  which  prohibits  the 
Legislature  from  passing  a  special  law  in  all 
cases  where  a  general  law  could  be  made  ap- 
plicable. And  it  is  also  violative  of  the  nine- 
teenth section  of  the  Bill  of  Rights,  which 
provides  that  "no  citizen  of  this  state  shall  be 
deprived  of  life,  liberty,  or  property,  privileges, 
or  immunities,  or  in  any  manner  disfranchised, 
except  b7  due  course  of  the  law  of  the 
land."  It  has  been  adverted  to,  as  a  remark- 
able fact,  by  one  of  the  judges  of  the  Supreme 
Court  of  the  United  States,  that,  although  this 
restrictive  provision  in  the  Federal  Constitu- 
tion, upon  the  general  government,  has  existed 
for  more  than  a  century  in  that  instrument,  it 
has  been  rarely  invoked  in  its  application  to 
that  government.  While,  on  the  other  hand, 
it  has  only  constituted  a  part  of  the  Constitu- 
tion for  a  few  years  in  its  restraint  upon  the 
power  of  the  states,  the  cases  have  been  nu- 
merous in  the  Federal  courts  where  those  tri- 
bunals have  been  urged  to  declare  that  state 
legislatures  have  deprived  their  citizens  of 
property,  etc.,  without  due  process  of  law. 
Abundant  evidence,  it  is  said,  exists,  indicat- 
ing that  there  is  a  strange  misconception  of 
the  scope  of  this  provision  in  the  Fourteenth 
Amendment.  Davtdsan  v.  Neto  Orleans,  96  U. 
8.  97,  24  L.  ed.  616  et  aeg.;  6  Myers,  Fed. 
Dec.  ^§  701,  702.  After  volumes  written  and 
spoken  on  this  subject  with  a  view  to  the  ex- 
position of  these  phrases,  no  general  definition 
of  them  has  been  found  which  will  cover  every 
case.  '*  When  the  law  of  a  state  imposes  an^ 
charge  or  burden  upon  property  for  the  public 
use,  whether  for  the  whole  state,  or  a  limited 
portion  thereof,  and  the  laws  provide  a  mode 
of  conforming  or  contesting  such  charge,  in 
the  ordinary  courts  of  justice,  with  such  notice 
to  the  person,  or  such  proceeding  in  regard  to 
the  property,  as  is  appropriate  to  the  nature 
of  the  case,  the  judgment  in  such  proceedings 
cannot  be  said  to  deprive  the  owner  of  his 
property  without  due  process  of  law,  however 
objectionable  it  may  be  otherwise."  Jbid,  The 
f  uU  significance  of  these  phrases  is  said  to  be 
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that  statutes  which  would  deprive  a  citizen  of 
the  rights  of  person  or  property,  without  a  reg- 
ular trial  according  to  the  course  and  usage  of 
the  common  law,  would  not  be  the  law  of  the 
land.  They  were  intended  to  protect  the  in- 
dividual against  the  "  arbitrary  exercise  of  the 
power  of  government,  unrestrained  by  the 
established  principles  of  private  rights  and 
distributive  justice."  "  'Due  process  of  law* 
undoubtedly  means  in  the  due  course  of  legal 
proceedings,  according  to  those  rules  and  forms 
established  for  the  protection  of  private  rights." 
"Such  an  exercise,  in  each  particular  case,  of 
the  powers  of  the  government,  as  the  settled 
maxims  of  law  permit  and  sanction,  and  under 
such  safeguards,  for  the  protection  of  individ- 
ual rights,  as  those  maxims  prescribe  for  the 
class  of  cases  to  which  the  one  in  question  be- 
longs." 

Kone  of  these  principles  (which  have  be- 
come so  familiar,  and  are  so  deeply  impressed 
on  the  legal  mind,  that  the  citation  of  author- 
ities in  their  support  is  unnecessary)  can  it  be 
said,  we  think,  are  violated  by  the  statute  un- 
der consideration.  It  makes  ample  provision 
for  a  trial  and  adjudication,  upon  the  merits 
of  the  claim,  for  stock  killed,  in  accordance 
with  the  forms  and  established  usages  for  the 
protection  of  private  rights,  and  prescribes  a 
safeguard  in  the  requirement  that  an  attorney 
shall  be  in  fact  employed  before  the  costs  there- 
fer  shall  be  taxed,  not  found  in  other  cases. 
This  act  "  hears  before  it  concludes,  proceed* 
upon  inquiry,  and  renders  judgment  only  after 
trial."  Since  the  Dartmxmih  College  Case,  17 
U.  S.  4  Wheat.  518,  4  L.  ed.  629,  these  have 
been  the  recognized  tests  for  determining 
whether  property  or  rights  have  been  taken 
without  due  process  of  law,  or  in  accordance 
with  "the  law  of  the  land." 

There  is  nothing  in  the  "  able  and  interest- 
ing opinion"  in  Taylor  v.  Porter,  4  Hill,  140, 
40  Am.  Dec.  274,  to  which  we  may  not  as« 
sent  without  conflicting  wiih  the  views  enter- 
tained by  us  on  the  question  now  before  us. 
In  that  case  the  power  of  the  Legislature 
of  the  state  of  New  York  to  authorize 
a  private  road  to  be  laid  out  over  the  lands 
of  a  person,  without  his  consent,  was  held 
to  be  unconstitutional.  Private  property, 
it  was  said,  could  not  be  taken  for  public 
use  without  just  compensation  therefor.  And 
the  power  of  the  Legislature  to  transfer  or  take 
the  propertv  of  one  person,  for  the  use  or  ben- 
efit of  another,  was  repudiated,  as  it  could  not 
be  taken  without  due  process  of  law.  The 
want  of  analogy  between  that  case  and  the 
present  is  too  obvious  to  require  discussion. 
Nor  do  we  believe  that  the  objection  that  the 
Act  is  a  special  law,  and  obnoxious,  because  it  - 
is  applied  to  a  class  of  citizens  onlv,  is  well 
founded.  To  make  a  statute  a  public  law  of 
general  application,  it  is  not  essential  that  it 
should  extend  even  to  all  parts  of  the  state. 
It  has  been  held  sufficient  if  it  applies  to  all 
persons  within  the  limits  defined  by  the  Act. 
Cooley,  Const.  Lim.  p.  488,  note  S,  Laws  may 
be  extended  to  all  citizens,  or  be  confined  ta 
particular  classes,  as,  for  example,  bankers, 
miners,  traders,  and  the  like.  "The  power 
that  legislates  for  the  state,  it  is  said,  must  de- 
termine whether  its  rules  shall  extend  to  all  ot 
its  citizens,  or  a  class  of  them  only."    Cooley^ 
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CoDst.  Lim.  p.  488.  .  "The  basiness  of  com- 
mon carriers  is  referred  to  as  requiring  special 
statutory  regulations  for  the  general  benefit. 
...  If  otherwise  unobjectionable,  these  laws 
are  only  required  to  be  general  in  their  appli- 
cation to  them."  IbicL  Of  the  policy  and 
propriety  of  such  laws,  the  legislative  depart- 
meut  alone  must  determine.  It  has  been  held 
that  a  statute  is  general  and  uniform  in  its 
operation  when  it  affects  equally  all  brought 
within  the  relations  and  circumstances  pro- 
vided for,  although  it  may  not  operate  on  every 
citizen.  8  Am.  &  Eng.  Encyclop.  Law,  p. 
697.  We  are  of  the  opinion  that  the  Act  in 
question  does  not  belong  to  that  class  of  special 
laws  the  Legislature  is  prohibited  from  the 
passage  of  by  the  Constitution  of  our  state. 

If,  however,  these  views  are  correct,  we  are 
confronted  with  appellant's  proposition  to  the 
effect  that,  if  the  Act  is  not  prohibited  by  any 
special  constitutional  mandate,  **  it  is  so  dis- 
criminatory in  its  character,  being  directed 
against  one  class  of  citizens  only,  and  is  so  op- 
posed to  the  principles  of  republican  govern- 
ment, that  it  cannot  be  presumed  that  the 
people  intended  to  have  conferred  the  power 
on  Use  Legislature  to  pass  it."  The  ablest  and 
most  conseiTative  writers  on  constitutional  law 
seem  to  entertain  grave  doubts  as  to  the  wis- 
dom and  propriety  of  the  Judicial  department 
venturing  upon  the  dangerous  ground  of  de- 
claring a  statute  void  because  it  is  unjust  or 
oppressive,  or  is  supposed  to  affect  the  natural 
rights  of  the  citizen,  because  it  is  violative  of 
the  fundamental  principles  of  republican  gov- 
ernment, unless  it  appears  that  these  principles 
arc  placed  beyond  legislative  control  by  the 
terms  of  the  Constitution.  This  is  founded  on 
the  reason  that  these  principles  are  so  suscepti- 
ble to  the  varying  demand,  growing  out  of 
public  necessity  and  expediency,  that  they  can- 
not always  be  incorpornted  in  the  Constitution; 
and  itMs  only  generally,  where  they  have  found 
expressions  in  that  instrument,  that  the  ''prin- 
ciples of  republican  governmeot "  constitute  a 
guide  for  our  action,  or  restraint  on  legislative 
power. 

Numerous  illustrations  are  given  by  Judge 
Cooley  of  the  legislative  disregard  and  inva- 
sion, in  a  restricted  sense,  of  what  may  be 
termed,  in  the  abstract,  "  republican  princi- 
ples/' among  which  he  cites  the  imposition  of 
taxation  witnout  representation,  the  interfer- 
ence by  police  regulations  in  local  affairs,  etc. 
Cooley,  Taxn.  pp.  205.  206.  We  are  not  able 
to  see  that  the  principles  invoked  with  ability 
in  appellant's  brief  are  violated  by  the  Act  un- 
der consideration,  nor  do  we  think  the  cases 
discussed  so  fully  by  him  are  decisive  of  the 
question  before  us.  The  question  before  the 
court  in  the  case  of  Durkee  v.  JaneniUe,  28 
Wis.  464,  9  Am.  Rep.  500,  a  case  relied  on  by 
appellant,  was  whether  a  law  of  that  state 
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which  provided  that  no  coats  should  be  recoT- 
ered  against  the  city  of  Janesvill^n  any  action 
commenced  by  the  city  to  set  aside  any  tax 
assessment  or  deed,  or  to  prevent  the  collection 
of  taxes,  etc.,  in  said  city  was  constitutionaU 
This  Act  was  there  held  to  be  void,  because  it 
was  not  within  the  proper  scope  of  the  legis- 
lative power  to  exempt  by  name  corporations 
from  the  operation  of  general  laws,  providing 
that  the  prevailing  party  should  recover  his 
costs.  The  difference  between  the  question  in 
that  case  and  the  one  before  us  is  too  obvious 
to  require  anything  further  than  the  statement 
of  the  questions,  respectively. 

It  has  been  held  in  this  state  that  it  is  the 
statutory  duty  of  a  railroad  to  fence  its  track 
in  those  places  where  it  can  be  properly  done. 
International  db  G.  N.  R,  Go.  v.  Coeke,  64  Tex. 
151;  International  d  O,  N,  R.  Co,  v.  Dun- 
ham, 68  Tex.  281.  Such  being  the  const  mo- 
tion of  our  Statute  (art.  4245)  this  duty  may  be 
enforced  by 'the  penalty  prescribed  in  the  Act 
assailed  in  this  case,  providing  for  the  assess- 
ment of  reasonable  attorney's  fees  against  the 
company,  if  the  claim  for  the  stock  killed  be 
established  as  therein  provided,  by  judgment. 
A  simUar  statute  was  held  to  be  valid  on  this 
ground  in  the  state  of  Illinois.  Peoria,  D.  dt 
la.  B.  Co,  V.  Duggan,  109  111.  588, 50  Am.  Rep. 
619.  There  is  nothing  to  show  that  the  stock 
killed,  on  which  the  claim  in  this  case  ia 
founded,  was  not  killed  on  the  railroad  at  a 
point  where  it  was  not  fenced.  In  addition  to 
the  views  we  have  expressed,  we  believe  it  to 
be  entirely  within  the  power  of  the  Le^slature 
to  fix  the  measure  of  damages  in  certain  cases, 
which  it  appears  from  the  caption  of  the  Act 
was  the  purpose  of  the  statute.  This  power 
has  been  heretofore  exercised.  Such  dama^ 
are  authorized  as  a  compensation  for  injunea 
sustained  by  reason  of  *'  delay  of  rights,"  a« 
was  the  case  under  article  1580,  Paschals'  Dig., 
where  the  supreme  court  was  authorized  to 
assess,  in  cases  of  appeal,  10  per  cent  damages 
for. delay.  So,  too,  in  cases  of  the  trial  of  the 
right  of  property,  on  the  failure  of  the  claim- 
ant to  establish  his  right,  similar  damages  were 
allowed  to  be  asse^ed  on  the  value  of  tho 
property.  Rev.  Stat.  arts.  4840,  4843.  These 
articles,  in  so  fsr  as  the  power  of  the  Legis- 
lature is  involved,  are  similar  to  the  Act  in  tnia 
case.  But  the  power  to  regulate  thus  the 
measure  of  damages  in  those  cases  has  not  been 
denied  by  the  courts.  Our  opinion  is  that  the 
Act  is  not  subject  to  the  objections  urged,  un- 
der the  assignments  of  error  presented  by  ap- 
pellant, and  we  think  the  Judgment  should  be 
affirmed. 


Per  Cnriam: 

Aprmed  asper  opinion  of  Oommi$$ian  ^ 
Appeals, 
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1  •  The  conductor  of  m,  train  haa  author- 
ity to  hire  a  person  to  take  the  place  of 
an  ahoent  brakeman  when  the  proper  and 
safe  management  of  the  train  requiree  it. 

S*  A  brakeman  acting  in  an  emergency 
irhieh  given  no  time  fbr  reflection  may 
be  found  by  the  Jury  not  charg^eable 
'With  contributory  neg^lig^ence  in  attempt- 
iDg  to  mount  and  Btop  a  oar  going  at  dangerous 
apeed  when  ordered  to  do  bo  by  the  conductor  al- 
though the  ground  at  that  place  was  uneven  and 
he  was  unable  to  lee  well  because  his  lantern  had 
gone  out. 

3.  A  conductor  who  teetiflee  that  he  did 
not  employ  a  brakeman  who  sues  for  In- 
juries may  properly  testify  on  cross-examination 
that  he  gaye  plaintiff  twenty-flve  cents  with 
which  to  procure  his  breakfast,  especially  where 
sil  the  acts  of  both  during  the  trip  are  told  in  de- 
talL 

4*  An  allefcatlon  that  plaintiff ''has  >uf. 
Ibred  j^reat  expense*'  in  consequence  of  an 
injury  to  his  foot  will  permit  proof  of  damage  to 
a  bed  while  be  was  in  It  by  the  application  of  car- 
holto  acid  to  his  f  ootp 

fOctoberl5,180e.) 

APPEAL  bv  defendant  from  a  Judgment  of 
the  District  Court  for  Franklin  CouDty  in 
fayoT  of  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  injuries  alleged 
to  have  resulted  from  defendant's  negligence. 

Btatement  by  Rothrock»  J,: 

This  is  an  action  to  recover  damages  for  a 
personal  injury.  The  plaintiff,  a  young  man 
aged  nineteen  years  and  eight  months,  was 
injured  in  mounting  a  moving  box  car  for  the 
purpose  of  setting  the  brake  thereon.  He 
eucoeeded  in  catching  hold  of  the  ladder  on 
the  car,  and,  because  of  the  height  of  the 
stirrup  below  the  ladder,  he  did  not  place  his 
foot  therein,  but  attempted  to  make  the  ascent 
by  placing  his  foot  on  the  oil  box  on  the  axle 
from  which  it  slipped,  and  the  car  wheel  ran 
over  his  foot,  and  crushed  it  so  that  it  became 
neceasary  to  amputate  three  of  the  toes,  and 
the  joints  of  those  remaining  are  impaired,  and 
the  forward  part  of  the  foot  is  permanently 
injured.  There  was  a  trial  by  Jury,  and  a 
▼erdict  and  Judgment  for  plaintifF  for  $3,500. 
Defendant  api>eals. 

Me$ir9.  Luak  A  Biiim»  O.  C.  Miller  and 
Androyrs  A  Bedell  for  appellant. 

Meur$.  O.  B.  Conrtright  and  Taylor  A 
Btsjis  for  appellee. 


Rothrock,  J.,  delivered  the  opinion  of  the 
court: 

1.  One  question  of  fact  at  issue  between  the 
parties  was  whether  the  plaintiff  was  an  em- 
ploye of  the  defendant  at  the  time  he  received 
the  injury  for  which  be  claims  damages.  The 
injury  was  received  while  the  crew  of  a  train 
was  engaged  in  switching  cars  in  the  railroad 
yards  at  a  station  named  Sumner.  It  appears 
that  the  branch  line  of  the  defendant  running 
from  Sumner  to  ^Hampton  was  operated  by  a 
train  upon  which  there  was  a  conductor,  an 
engineer,  and  fireman,  and  one  brakeman,  and 
another  employ^,  who  acted  in  the  capacity  of 
express  messenger,  baggageman,  and  brake- 
man.  The  name  of  the  regular  brakeman  was 
M.  W.  Bailey.  On  the  morning  of  August  17, 
1889,  Bailey  left  his  work  to  attend  the  funeral 
of  bis  father.  He  quit  the  train  at  Waverly, 
on  the  way  from  Hampton  to  Sumner.  ThO' 
rest  of  the  crew  managed  the  train  down  to 
Sumner  and  back  to  Hampton.  The  plaintiff 
resided  at  Hamplon,  and  he  claims  in  bis 
testimony  that  when  the  tiain  reached  Uamo- 
lon  he  met  Mortimer,  the  conductor,  who 
asked  him  to  go  down  with  him  to  Sumner, 
and  to  make  the  run  that  afternoon,  and  that 
if  he  could  go,  he  (Mortimer)  would  give  him 
100  miles  for  it.  He  further  testified,  as  to  tiie 
employment  and  injury,  as  follows:  "I  told 
him  I  didn't  know,  but  I  would  see;  and  I 
went  back  to  help  him  do  his  switching.  He 
said  he  didn't  know  how  it  would  be  about 
sending  in  my  time,  but  he  would  see  Egan. 
Said  be  would  see  me  paid,  though.  The  irip 
I  was  to  make  is  from  Hampton  to  Sumner 
and  back.  Ijeare  Hampton  at  eight  o'clock  in 
the  evening,  and  get  to  Sumner  about  twelve 
o'clock,  as  near  as  I  remember.  Leave  Sum- 
ner, on  returning,  about  seven  o'clock,  and  get 
to  Hamplon  about  eleven  next  morning.  One 
trip  from  Hampton  to  Sumner  and  back  each 
day.  WhcQ  I  started  up  towards  the  engine 
house,  when  I  had  this  conversation  with 
Mortimer  about  making  the  trip  with  him,  he 
gave  me  no  directions  what  to  do.  At  this 
time  the  train  was  not  made  up,  and  I  assisted 
in  making  it  up  by  direction  of  Mr.  Mortimer. 
He  told  me  to  ^o  onto  the  engine  and  take 
sif^nals  for  the  wiper.  He  gave  me  as  a  reason 
why  he  wanted  me  to  make  the  trip  with  him, 
his  brakeman  was  laid  off,  and  he  couldn't 
make  the  trip  without  one.  I  was  acquainted 
with  the  gang  of  men  that  run  that  train. 
Outside  of  the  engineer  and  fireman,  there 
were  Mr.  Mortimer,  conductor;  Mr.  TV  inn, 
express  messenger  and  baggageman.  Mr. 
Bailey  was  the  man  laid  off.  I  made  the  trip 
from  Hampton  to  Sumner,  and  Mr.  Winn  and 
myself  acted  as  brakemen.  We  got  to  Sumner 
about  twelve  o'clock  that  night, — the  17th. 
When  we  ran  in  to  Sumner,  made  the  first  stop 
at  the  junction,  where  the  branch  comes  in 
onto  the  main  line.  This  is  where  the  Hamp- 
ton branch  strikes  the  main  St.  Paul  &  Kansas 
City  line.    We  had  to  stop  there  in  order  to 


KoTB.~The  power  of  a  oonductor  to  employ 
hrakemen  in  case  of  necessity  has  been  affirmed  by 
tezt-WTtters  without  anj  cited  adjudications  in 
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support  of  the  doctrine,  but  this  case  and  tliat  of 
Sloan  V.  Central  Iowa  K.  Co.,  which  it  follows,  ea> 
tablish  the  doctrine  as  law. 
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throw  the  switch,  and  then  ran  ODto  the  main 
line  right  to  the  depot.  To  get  from  the 
Hampton  branch  to  the  depot  we  bad  to  ran  in 
on  the  main  line.  We  unloaded  what  freight 
we  bad  at  the  depot,  and  then  backed  in  on 
the  Hampton  line,  over  wliich  we  came.  The 
first  thing  we  then  did  was  to  cut  loose  the 
coach,  and  to  kick  that  back  on  the  Hampton 
line.  I  rode  the  coach  back.  Mr.  Mortimer 
got  off  at  the  switch,  and  said,  'Ride  her  back 
ten  or  twelve  car-lengths,'  which  I  did  to  what 
I  thought  was  about  that  distance.  When  I 
rode  the  coach  back  ten  or  twelve  car  lengths, 
gel  the  brake,  and  stopped  it,  I  then  went  back 
towards  the  switch,  to  catch  another  car. 
While  I  was  riding  the  coach  back,  the  balance 
of  the  trainmen  were  kicking  some  more  cars 
in  on  the  main  line  of  the  side  track  branching 
off  from  the  direct  line  of  the  St.  Paul  & 
Kansas  City  Railway.  They  kicked  in  four. 
Mortimer,  at  the  time  they  kicked  those  in 
there,  was  at  the  switch,  managing  it.  I 
■topped  the  coach  about  twentyor twenty-five 
rods  from  where  he  stood.  Winn  rode  the 
four  cars  in  on  to  the  switch.  This  is  a 
different  track  from  the  one  they  kicked  the 
coach  on.  Directly  across  from  where  I 
stopped  the  coach  to  where  Winn  stopped  the 
four  cars  is  about  four  or  five  rods.  There  is 
another  track  intervening  between  the  switch 
the  four  cars  were  kicked  onto  and  the  line 
where  the  coach  stood.  When  I  stopped  the 
coach,  and  started  back  to  the  switch,  another 
car  was  kicked  in,  and  Mortimer  hollered  for 
me  to  catch  it.  He  said,  'Catch  her,  Dan.'  I 
started  towards  the  car,  and  made  an  effort  to 
catch  it,  and  that  is  when  my  foot  was  caught. 
I  got  the  car.  It  was  running  about  ten  miles 
an  hour.  The  distance  it  had  to  run  from  the 
switch  before  it  would  collide  with  the  coach 
is  about  twenty  or  twenty-five  rods.  It  is  a 
littledown  graaethe  waythecar  was  running. 
I  had  a  lantern  that  evening,  and  as  1  went  to 
catch  the  car  the  draft  of  the  car  put  out  my 
lantern,  and  I  couldn't  see  where  to  step.  I 
grabbed  the  car,  throwed  my  foot  up  on  the 
oil  house,  and  my  foot  slipped  right  off,  and 
it  was  run  over.  I  went  up  and  set  the  brake 
to  stop  the  car,  and  it  struck  the  coach  hard 
enough  to  knock  me  down  on  it.  I  had  set 
the  brake  at  that  time,  and  had  hold  of  it.  I 
got  down  off  the  car,  found  my  foot  was  hurt 
worse  than  I  thought  it  was,  and  went  straight 
across  to  where  the  other  brakeman  stood  with 
his  lantern,  and  told  him  I  had  hurt  my  foot, 
and  he  said,  'I  should  think  you  had.'  He 
showed  me  where  the  engine  house  was,  and  I 
went  right  there.  I  knew  where  it  was,  but  it 
had  kind  of  turned  me  around,  and  I  didn't 
know  which  direction  was  which.  I  had  no 
light  with  me  at  the  time,  for  it  had  gone  out 
when  I  caught  the  car.  I  went  direct  from 
the  engine  bouse  to  Shaw's  house,  which  Is 
close  by.  The  engine  house  is  about  forty  rods 
from  the  point  where  I  got  hurt.     Mortimer 

fave  me  the  lantern  I  had  that  night,  between 
lansel  and  Dumont.  It  was  not  in  good 
condition.  The  wick  was  loose  in  the  burner, 
and  the  least  jar  would  put  it  out.  It  went 
out  more  than  once  on  the  trip,  and  I  pulled 
up  the  wick,  and  lit  it  again.  It  went  out  at 
about  every  station  we  got  out  at.  I  made 
complaint,  and   asked  n)r   another  lantern. 
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When  wo  were  going  into  Sumner  I  set  my 
lantern  down  on  the  platform  of  the  coach. 
Mr.  Mortimer  standing  there,  and  it  went  out, 
I  said  to  him:  *That  is  a  dandy  lantern.  I 
wish  I  had  another  one  or  two  like  it;'  and  he 
said,  'Make  it  do  until  we  get  down.'  Mor- 
timer was  present  when  it  went  out  this  time." 

The  conductor,  Mortimer,  was  examined  a» 
a  witness  in  behalf  of  the  defendant,  and  he 
denied  that  he  employed  the  plaintiff  to  make 
the  trip,  but  admitted  that  he  allowed  him  to 
go  on  the  tiain,  and  that  the  only  work  that 
plaintiff  was  to  do  was  to  assist  in  loading  and 
unloading  way  freight.  It  was  a  fair  question 
for  the  jury  to  determine  under  the  evidence 
whether  the  conductor  employed  the  plaintiff 
to  do  the  work  of  a  brakeman.  Theie  is  evi- 
dence in  the  case  to  the  effect  that  the  plaintiff 
had  before  that  voluntarily  assisted  the  train 
crew  in  switching  cars  at  Hampton,  and  we 
think  the  evidence  shows  that  while  on  the 
down  trip  from  Hampton  to  Sumner  he  acted 
in  the  capacity  of  brakeman.  We  do  not  un- 
derstand counsel  for  plaintiff  to  insist  that  the 
jury  were  not  warranted  in  finding  that  the 
testimony  of  the  plaintiff,  above  set  out,  so  far 
as  it  pertained  to  the  employment,  is  true. 
But  it  is  most  strenuously  contended  that  the 
conductor  had  no  authority  to  employ  brake- 
men.  There  can  be  no  doubt  that  he  had  no 
such  general  authority;  that  is,  he  was  not  ao^ 
thorized  to  hire  and  discharge  the  brakemen 
necessary  to  operate  his  train.  But  it  is  con- 
ceded that  there  may  be  such  an  emergency  in 
operating  a  train  that  the  conductor  would  be 
authorized  to  procure  the  necessary  assistance 
to  temporarily  carry  on  the  service,  and  it  is 
said  by  counsel  for  appellant  that  the  case  waa 
tried  in  the  district  court  on  the  theory  that  it 
came  within  the  rule  laid  down  in  Sloan  v. 
Central  lotoa  B.  Co.,  62  Iowa,  728,  but  it  is  in- 
sisted that  the  cases  are  different  in  fact  and 
in  principle.  In  the  cited  case,  a  brakeman 
was  laid  off  for  a  week's  rest,  and  the  plalntilf 
took  his  place,  with  the  knowledge  and  con 
sent  of  the  conductor,  and  acted  as  a  brakeman 
for  some  six  days,  when  he  was  injured.  The 
conductor  in  that  case  testified  "  that  to  prop- 
erly manage  the  train  two  brakemen  were  re- 
ouired,  and'  that  there  was  but  one  other  on 
the  train  besides  the  plaintiff."  It  is  further 
held  in  that  case  that,  as  "  the  re^lar  brake- 
man  was  absent,  it  was  immaterial  whether 
with  or  without  cause.  The  conductor  con- 
sented that  the  plaintiff  should  perform  hi» 
duties.  We  think  when  the  regular  brakeman 
is  absent,  and  the  proper  ana  safe  manage- 
ment of  the  train  so  requires,  the  conductor 
has  authority  to  supply  the  place  of  the  absenl 
urakeman,  and  for  the  time  being  such  person 
is  an  employe  of  the  conductor's  principal. 
Of  necessity,  it  seems  to  us.  the  conductor 
must  have  sucb  authority." 

It  is  earnestly  contended  that  the  evidence 
in  the  case  at  bar  shows  that  there  was  no 
necessity  to  supply  the  place  of  the  absent 
brakeman,  and  that,  as  the  train  was  run  from 
Sumner  to  Hampton  without-  the  regular 
brakeman,  it  plainly  appears  affirmatively  that 
there  was  no  such  necessity.  It  appears  to  us 
that  this  contention  of  counsel  ignores  the  fact 
that  it  must  be  conceded  that  the  services  of 
the  brakeman  Bailey,  or  some  other  brakeman^ 
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were  necessary  for  the  "proper  and  safe  man- 
agement of  the  train."  it  surely  ought  not  to 
be  claimed  that  the  defendant  employed  Bailey 
as  a  mere  superaumeraiy.  The  very  fact  that 
he  was  employed  as  one  of  the  crew  was 
strong  evidence  that  his  employment  was 
necessary.  It  is  true  it  was  perhaps  physically 
possible  for  the  train  to  be  operated  from 
Hampton  to  Sumner  without  a  regular  brake- 
man,  but  the  jury  was  authorized  to  find  that 
a  brakeman  was  necessary  to  the  proper  and 
safe  operation  of  the  train.  These  considera- 
tions dispose  of  what  we  regard  as  the  princi- 
pal question  in  the  case. 

2.  The  plaintiff  claims  that  the  lantern  fur- 
nished to  him  was  defective,  and  that  the  light 
therein  was  extinguished,  by  reason  of  which 
he  was  unable  to  see  his  peril  in  placing  his 
foot  on  the  oil  box,  and  that  the  ground  where 
he  was  required  to  catch  the  car  was  not 
leveled  up,  but  was  rough  and  uneven,  by  rea- 
son of  which  it  was  difficult  to  mount  the  car; 
and  that  he  was  ordered  by  the  conductor  to 
catch  the  car  when  it  was  moving  at  a  danger- 
ous speed.  It  was  not  necessary  Uiat  the  plain- 
tiff should  prove  all  these  averments.  It  is 
contended  that  the  plaintiff  cannot  recover  on 
account  of  the  dangerous  speed  of  the  car,  be- 
cause he  testified  that  he  knew  of  its  speed  be- 
fore he  caught  hold  of  the  ladder.  But  he 
was  required  to  mount  the  car.  It  is  true  he 
might  nave  refused  to  have  done  so  because  it 
was  running  too  fast,  or  because  his  lantern 
went  out,  or  because,  when  he  approached  the 
car,  he  discovered  that  the  ground  sloped  away 
from  the  ttrack,  so  that  he  could  not  readily 
seize  the  ladder  and  place  his  foot  in  the  stir- 
rup. But  he  was  acting  under  orders,  and  in 
an  emergency  which  gave  no  time  for  reflec- 
tion, and  the  Jury  might  well  find,  as  they  did, 
that  he  was  not  chargeable  with  contributory 
negligence.  QreerUeafy,  lUinoit  Cent.  i2.  Co. 
29  Iowa,  47:  Crabell  v.  Wapello  Coal  Co,  68 
Iowa,  751;  Frandeen  y.  Chicago,  B.  I,  dP,  JR. 
Co,  36  Iowa,  872. 

8.  The  conductor  testified  on  cross-exami- 
nation that  he  gave  plaintiff  twenty-five  cents 
with  which  to  procure  his  breakfast  at  Sum- 


ner. This  evidence  was  objected  to,  and  the 
obiection  was  overruled.  It  is  claimed  thisf 
rufinff  was  error.  We  think  the  claim  is  not 
well  funded,  for  the  reason  that  the  conductor 
testified  that  he  did  not  emplov  the  plain^ 
tiff,  and  the  fact  that  he  paid  him  money^ 
though  a  small  sum,  tended  to  corroborate  the 
plaintiff's  testimony;  and  every  act  of  the  two 
witnesses  wiOi  reference  to  the  trip,  and  what 
was  done  by  each,  was  detailed  by  them  in 
their  testimony,  and  there  was  no  reason  why 
the  payment  of  the  t wen ty-five  cents  should 
not  be  shown.  It  was  part  of  a  continuous 
transaction  or  affair  that  could  not  well  be  ex- 
cluded. 

4.  When  the  plaintiff  was  injured  he  was 
taken  to  the  house  of  his  si^iter,  at  Sumner, 
where  he  remained  some  sixteen  days.  His 
sister  was  called  as  a  witness,  and  she  testified 
that  during  that  time,  by  frequent  applications 
of  carbolic  acid  to  plaintiff's  foot  while  in  bed, 
a  mattress,  a  quilt,  and  bed  springs  were  in- 
jured to  the  extent  of  $11.  This  evidence  was 
objected  to  because  '*  there  was  no  charge  of 
anything  of  the  kind  in  the  petition."  This  is 
a  mistake.  It  is  charged  in  the  petition  that 
the  plaintiff  **  has  suffered  great  expense."  It 
is  true  this  was  quite  a  general  averment,  but 
it  was  sufficient  to  cover  any  proper  expense, 
in  the  absence  of  a  motion  for  more  specific 
statement. 

The  questions  we  have  discussed  include 
every  material  question  in  the  case.  They 
arise  upon  the  instructions  of  the  court  to  the 
jury,  and  in  ruling  upon  the  evidence,  and  in 
i-efusing  to  give  instructions  to  the  jury  re- 
quested by  the  defendant,  and  in  overruling 
motions  by  the  defendant  to  direct  a  verdict. 
We  have  not  set  out  the  instructions  or  mo- 
tions, but  have  rather  addressed  ourselves  to  a 
consideration  of  the  questions  as  they  are 
raised  in  argun;ent.  We  find  no  reason  to  dis- 
turb the  judgment  of  the  district  court,  and 
we  may  say  in  conclusion  that  the  motion  filed 
by  appellee  attacking  the  record  ia  not  well 
taken.  We  need  not  further  allude  to  that 
feature  of  the  case. 
1     Affirmed. 
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Thomas  P.  BEAL,  Receiver  of  the  Maver- 
ick National  Bank,  Appt,, 

V. 

City  of  SOMERYILLE. 

(ISO  Fed.  Hep.  M7.) 

1.  No  title  to  a  check  on  another  bsAk 
paosee  to  the  bank  with  which  it  is  de- 
p<Mited  for  eolleetloii  although  it  is  in- 
doised  "For  deposit"  and  its  amount  is  imme- 
diately credited  on  the  depositor's  pass-book,  in 
the  absenoo  of  some  special  afirreement  to  that 


effect  or  some  practice  or  custom  equivalent  to 
such  agreemeot;  hence  if  the  depositary  k)ecome9 
iosolvent  before  collecting  the  check  it  can  ac- 
quire no  title  to  the  proceeds. 

2.  Judicial  notice  will  be  taken  of  the 
lonfi^,  notorious*  and  universal  nsag'e 
ofbanks  which  treats  a  deposit  in  a  bank  of  a 
check  on  another  bank  as  a  bailment  and  not  as 
creating  the  relation  of  debtor  and  creditor 
which  will  give  the  depositor  the  right  to  clicrX. 
against  the  deposit  before  collection  ol  the  cbcci: 
deposited. 

(May  5, 1892.) 


NOTx.— For  note  on  the  question  when  a  deposit 
is  special  so  that  the  title  remains  in  the  depositor, 
■ee  Mutual  Accident  Asso.  of  the  Northwest  y.  Ja- 
eobe  (IlL)  16  L.  R.  A.  516. 

For  effect  of  Indorsement  of  paper  for  collection, 
lee  First  Nat.  Bank  of  Pawnee  City  t.  Sprague 

17  L.  R.  A. 


(Neb.)  16  L.  R.  A.  408:  Saint  Nicholas  Bank  of  N.  T. 
V.  State  Nat.  Bank.  18  L.  R.  A.  241. 128  N.  Y.  28;  Na- 
tional Butchers  &  Drovers  Bank  v.  Hubbell,  7  L. 
R.  A.  862,  and  not«,  117  N.  T.  884;  and  Freeman* 
Nat.  Bank  v.  National  Tube  Works  Ckk  6  L.  B.  ▲• 
A  and  note^  161  Mass.  418. 


See  also  21  L.  R.  A.  753. 
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Mat^ 


APP£AL  by  defendant  from  a  decree  of  the 
Circuit  Court  of  the  United  Slates  for  the 
District  of  Massachusetts  overruling  a  demur- 
rer to  a  bill  filed  to  recover  the  proceeds  of 
certain  checks  which  had  been  deposited  with 
ihe  Maverick  National  Bank  prior  to  its  fail- 
ure.   A  finned. 

The  facts  as  set  out  in  the  bill  were  as  fol- 
lows: 

On  Saturday,  October  81,  1891,  at  about  a 
q'larter  before  3  o'clock  in  the  afternoon,  the 
treasurer  of  tbe  city  of  Somerville  deposited  in 
the  Maverick  Kalional  Bank  checks  on  differ- 
ent banks,  amounting  to  $21,171.40  and  $8,450 
ID  cash.  The  bank  closed  its  doors  at  8  o'clock 
on  that  day.  The  treasurer  handed  the  checks 
(with  the  other  deposits)  to  the  receiving  teller, 
with  a  deposit  ticket,  and  at  the  same  time  his 
pass  book,  and  the  teller  at  once  credited  the 
total  amount  of  the  deposits  therein.  Tbe 
treasurer  stamped  tbe  following  indorsement 
on  the  back  of  each  check: 

"For  Deposit 
John  F.  Cole 
TVeai.  df  CoU, 
City  of  Somerville." 

After  the  bank  closed  its  doors  on  that  day, 
the  books  of  the  bank,  according  to  the  usual 
custom,  were  posted  and  balanced,  and  the 
amount  of  said  checks  was  placed  to  the  credit 
of  said  city  of  Somerville,  and  the  checks  put 
in  the  clearing  house  drawer,  with  other  checks 
intended  for  presentation  at  the  clearing  house 
on  the  following  Monday.  On  the  following 
day — Sunday — tbe  bank  was  declared  insolv- 
ent, and  the  bank  examiner  took  possession  of 
the  same.  All  the  assets  and  property  of  the 
bank  were  held  by  tbe  examiner  until  the  time 
tbe  receiver  was  appointed.  On  Monday,  the 
bank  examiner  caused  tbe  checks  to  be  sent 
to  tbe  clearing  house,  where  they  were  paid, 
and  the  proceeds  thereof  transferred  to,  and 
are  now  held  by,  the  receiver.  They  have 
been  kept  in  the  accounts  of  the  receiver  sepa- 
rate and  distinct  from  the  other  funds  of  the 
bank.  The  city  treasurer  had  for  several 
years  made  deposits  with  said  bank  without 
any  special  agreement  in  regard  thereto. 
There  was  no  agreement  that  cheeks  when 
deposited  should  he  considered  as  cash,  or  that 
the  treasurer  could  draw  against  them  before 
collection,  and  the  treasurer  never  drew  a 
check  for  which  his  deposit  was  not  sufficient 
without  counting  the  proceeds  of  uncollected 
checks,  except  in  a  few  instances,  where  a 
special  arrangement  was  made  with  the  bank, 
by  which  the  bank  agreed  to  advance  him 
certain  specified  amounts  of  money  on  his 
checks  in  excess  of  deposits.  There  was  no 
express  understanding  that  the  checks  should 
or  should  not  be  credited  ;to  the  city  immedi- 
ately on  deposit,  but  they  were  always  so 
credited  on  the  pass-book  at  the  time  of  the 
deposit.  The  treasurer  did  not  know  whether 
the  books  of  the  bank  were  balanced  after  the 
close  of  business  on  each  day  and  credit  given 
on  tbe  books  of  tbe  bank  for  checks  deposited 
on  that  day,  but  he  did  know  that  the  amount 
of  such  checks  was  at  once  credited  to  him  on 
his  pass-book.  It  was  tbe  custom  of  the  bank 
on  balancing  the  books  at  the  close  of  each 
day's  business,  to  credit  depositors  on  that  day 
at  their  face  value,  and  without  discount;  and 
17L.R.A. 


it  was  also  the  custom  of  the  bank,  in  case  % 
check  was  returned  from  the  clearing  house 
uncollected,  forthwith  to  charge  off  to  such 
depositor  any  such  check,  and  thus  cancel  the 
credit.  It  was  the  practice  of  the  Maverick 
Bank,  and  is  the  practice  of  the  other  banks 
in  Boston,  in  some  cases,  to  allow  depositors 
to  draw  against  checks  deposited  before  such 
checks  are  collected,  and  in  some  cases  not, 
depending  upon  the  bank's  opinion  of  tbe  re- 
liability of  the  depositor  and  the  makers  of  tbe 
checks.  The  treasurer,  at  the  time  of  making 
the  deposit,  believed  tbe  bank  was  solvent,  and 
he  had  no  knowledge,  or  means  of  knowing, 
of  its  insolvency.  At  the  time  the  checks 
were  received  by  the  bank  it  was  irretrievably 
insolvent,  and  made  so  by  the  operation  of  the 
president  and  two  others  of  the  directors. 

Argued  before  Putnam,  Circuit  Jvdge,  and 
Nelson  and  Carpenter,  Dittrict  Judga, 

Messrs,  Edward  W.  Hutchins  and 
Henry  Wheeler,  for  appellant: 

A  check  deposited  in  a  t)ank  by  a  customer, 
and  at  once  credited  to  him  on  bis  pass-book 
with  his  assent,  became  at  once  the  property 
of  the  bank,  and  cannot  be  reclaimed  by  the 
depositor. 

Metropolitan  Ifiit.  Bank  v.  Lopd,  90  N.  Y. 
530;  Cragie  v.  Hadlsjf,  99  N.  Y.  181;  National 
Citisens  Bank  v.  Uoicard,  8  How.  Pr.  N.  S. 
611;  Terhune  v.  Bank  of  Bergen  County^  34 
K.  J.  £q.  867;  Ayres  v.  Farmers  db  M.  Bank, 
79  Mo.  421,  49  Am.  Rep.  235;  Bidlene  v. 
Coates,  79  Mo.  426;  Brooks  v.  Bigelow,  2  New 
Ens.  Hep.  860,  142  Mass.  6. 

A  question  as  to  tbe  ownership  of  a  sight 
draft  deposited  in  a  bank  was  presented  by  the 
case  of  8t,  I/mis  db  8,  F,  R,  Co,  v.  Johnston, 
183  U.  8.  566,  38  L.  ed.  688,  27  Fed.  Rep.  243, 
and  it  was  decided  that  "the  question  was  one 
of  fact  rather  than  of  law,"  and  on  that  ques- 
tion, as  presented  by^  the  evidence,  the  circuit 
court  held  that  the  title  to  the  draft  passed  to 
the  bank  immediately  on  credit  being  given, 
whereas  the  supreme  court  was  Inclined  to  a 
different  opinion,  but  decided  the  case  upon 
the  ground  that  the  oflioers  of  the  bank  com- 
mitted a  fraud  in  taking  the  draft,  as  they 
knew  that  the  bank  was  hopelessly  insolvent 
at  the  time. 

The  supreme  court  distinguishes  the  case 
from  that  of  Metropolitan  Nat,  Bank  v.  Loyd, 
supra,  and  quotes  from  Lord  Ellenborough  in 
QUes  V.  Perkins,  9  East,  12,  as  f oUo ws:  '  *Every 
man  who  pavs  bills  not  then  due  into  the 
hands  of  his  banker,  places  them  there  as  in 
the  hands  of  his  agent  to  obtain  payment  of 
them  when  due." 

So  that  it  is  clear  that  the  supreme  court 
would  have  taken  a  very  different  view  of  the 
case  had  the  paper  been  a  check  and  not  a  time 
draft. 

Where  the  deposit  is  general,  and  there  is 
no  special  agreement  proved,  the  title  to  the 
money  deposited,  whatever  it  may  be,  passes 
to  the  bank,  and  tbe  transaction  is  unaffected 
by  the  character  of  the  money  in  which  the 
deposit  was  made. 

Thompson  v.  Rigffs,  72  U.  8.  5  Wall.  663, 18 
L.  ed.  704;  Oushman  v.  Libbey,  16  Gray,  858. 

The  money,  checks,  or  bills  which  one'depoa- 
its  become  the  property  of  the  bank  and  he  b^ 
comes  a  creditor. 
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Be  Franklin  County  Bank,  1  Paige,  240,  2 
Ij.  ed.  685,  19  Am.  Dec.  418;  Re  Bank  of 
JIadiMn,  5  Biss.  615;  Manufaeivrers  Nat. 
Bank  v.  Continental  Bank,  2  L.  R.  A.  699, 
148  Ma98.  553;  Ex  parte  BUhdaU,  L.  R  10  Ch. 
l>i>.  400;  Am^d  v.  London  db  Watmineter 
jr^hk,  1  Cab.  &E1.  170. 

I'he  right  of  charging  baok  checks  which 
r:-c  not  paid  is  not  inconsisteDt  with  the  pass- 
in?  of  the  property  in  the  check  to  the  bank. 

Kipld.  J,,  in  Brooke  t.  Bigelow,  142  Mass.  6; 
Firitt  Nat.  Bank  of  BUkhari  ▼.  Armetrong,  80 
Fefi.  Rep.  238. 

In  ibe  case  at  bar  it  is  not  alleged  that,  by 
tho  custom  of  banks  in  Boston,  checks  and 
drafts  received  for  deposit  were  credited  con- 
ditionally.or  that  snch  deposits  were  not  subject 
to  check  until  payment.  Yet  this  is  what  the 
plaintiff  must  prove  to  bring  itself  within  the 
case  of  Moore  v.  Ooddard,  6  New  Eng.  Rep. 
678.  147  Mass.  287. 

The  depositor's  bank  book,  if  it  has  been  re- 
turned to  him  and  he  has  not  within  a  reason- 
able time  objected  to  it,  should  be  regarded  as 
prima  facie  evidence  of  the  way  the  account 
■tood  between  him  and  the  bank  at  the  date  of 
the  last  balancing.  It  settles  the  presumption 
In  the  case,  and  leaves  the  onue  on  the  party 
disputing  it. 

1  Morse,  Banks  &  Banking,  8d  ed.  §  295. 

If  the  depositor  had  wished  to  retain  the 
title,  he  should  have  followed  the  ordinary 
mercantile  usage  in  such  cases  of  indorsing 
••for  collection." 

Hoffman  v.  Firet  Nat.  Bank  ofJereey  City, 
46  N.  J.  L.  604. 

An  indorsement  "for  deposit"  is  more  than 
an  authority  to  collect  and  passes  the  property 
In  a  check. 

National  Commereial  Bank  v.  MiUer,  77 
Ala.  168,  54  Am.  Rep.  50. 

Mr.  S.  Z.  Bowman*  City  Atiy.,  for  ap- 
pellee: 

3i.  Lottie  d8.  F.  B.  Co.  v.  Johneton,  183  U. 
8.  566,  88  L.  ed.  683,  establishes  (1)  that  the 
deposit  of  checks  in  a  bank  does  not  ipeo  facto 
-vest  the  title  thereto  in  the  bank;  (2)  that  such 
vesting  of  title  does  not  take  place,  except  by 
positive  contract  to  that  effect,  or  unequivocal 
dealing,  equivalent  to  a  contract;  (8)  that  the 
credit  of  the  checks  upon  the  books  of  bank 
and  the  pass-book  does  not  prove  such  under- 
standing; (4)  that  the  bank's  ownership  is  nega- 
tived by  the  fact  that,  if  the  check  is  not  paid, 
the  bank  can  cancel  the  credit:  (6)  that  the  en- 
try of  the  check  at  its  full  value  indicates  that 
it  was  not  discounted  and  owned  by  the  bank 
but  "credited  for  convenience  and  in  anticipa- 
tion of  payment;"  (6)  that  even  letting  the  cus- 
tomer overdraw  or  dfaw  against  the  checks  de- 
posited gives  no  title  to  the  bank  in  the  checks, 
it  being  merely  a  permission  by  the  bank  to 
good  customers  to  overdraw. 

L  Property  in  checks  deposited  in  a  bank  to 
be  credited  to  the  depositor  vestR  in  the  bank 
only  when  it  has  t)ecome  absolutely  responsible 
for  the  amount  to  the  depositor;  in  other 
words,  after  the  depositor  would  have  a  right 
of  action  and  could  bring  suit  against  the  bank 
for  the  amount  of  the  checks. 

Grown  Point  Firet  Nat.  Bank  ▼.  Bielir 
mond  First  Nat.  Bank,  76  Ind.  661;  Manu- 
facturere  Nat,  Bank  y.  Ckmtincntal  Bank,  2 
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L.  R.  A.  600,  148  Mass.  553;  Scott  v.  Ocean 
Bank,  28  N.  Y.  289;  IHckereon  v.  Waeon,  47 
N.  Y.  442,  7  Am.  Rep.  455;  Morse,  Banks  ^ 
Banking,  §  586;  Balbach  v.  Frelinghuyeen,  15 
Fed.  Rep.  675;  Hoffman  v.  Firet  Nat.  Bank, 
46  K.  J.  L.  607;  8t.  Louie  dk  B.  F.  B.  Co.  ▼. 
JohnHon,  27  Fed.  Rep.  248. 

There  must  be  (1;  treatment  by  depositor  of 
deposit  as  cash,  or  (2)  absolute  responsibility 
by  the  bank  for  deposit,  and  full  assumption 
of  all  risk  of  the  paper. 

Moore  v.  Ooddard,  6  New  Eng.  Rep.  678^ 
147  Mass.  287. 

If  the  depositor  has  no  right  to  draw  a  check 
against  the  deposited  check,  title  does  not  pass; 
credit  on  bank  books  does  not  establish  relation 
of  debtor  and  creditor;  deposit  gives  no  right 
of  sction. 

Brooke  v.  BigeUno,  3  New  Eng.  Rep.  860, 143 
Mass.  6;  Morse,  Banks  &  Banking,  g§  578, 
575. 

Title  does  not  pass  until  the  collection  is 
consummated. 

Oilee  V.  Ferkine,  0  East,  12;  Levi  v.  Nation- 
al Bank  of  Mieeouri,  5  Dill.  104;  Morse,  Banks 
&  Banking,  §g  577-^70,  and  cases  cited;  Story, 
Ag.  g  228. 

II.  Pioperty  in  checks  deposited  in  a  bank 
to  be  credited  to  the  depositor  .vesting  in  the 
bank  only  when  it  has  become  absolutely  re- 
sponsible for  the  amounts  of  the  depositor  as 
aforesaid,  such  an  obligation,  previous  to  the 
collection  of  the  check,  cannot  be  inferred, 
but  can  only  be  established  by  a  contract,  to  be 
expressly  proved  or  inferred  from  an  une- 
quivocal course  of  dealing.  There  was,  as 
matter  of  fact,  no  such  agreement  or  dealing  in 
the  case  under  discussion. 

Manvfacturere  Nat.  Bank  v.  Continental 
Bank,  Scott  v.  Ocean  Bank,  and  Dickereon  v, 
Waeon,  efupra. 

III.  Crediting  the  checks  on  the  bank  books 
did  not  make  the  bank  the  owner  of  the  checks 
or  responsible  therefor.  It  was  merely  a  pro- 
visional credit  for  accommodation  and  con- 
venience, until  the  checks  were  paid,  and  did 
not  change  the  rights  of  the  parties. 

Manufacturere  Nat.  Bank  v.  Continental 
Bank,  eupra;  Morse,  Banks  &  Banking,  §  686; 
Balbach  v.  Frelinghuyeen  and  Levi  v.  JVa- 
tional  Bank  of  Mieeouri,  eupra. 

rV.  To  pass  title  to  the  bank  in  the  checks, 
the  relations  must  be  the  same  as  "l)etween  a 
banker  and  depositor,  where  checks  are  re- 
ceived on  deposit  as  cash,  and  an  absolute 
right  to  draw  against  them  as  cash  is  given."' 

Manufacturere  Nat.  Bank  v.  Continental 
Bank  and  Scott  v.  Ocean  Bank,  eupra;  Ayrre  v., 
Farmere  d  M.  Bank,  70  Mo.  424,  40  Am.  Rep. 
285,  quoting,  Morse,  Banks  &  Banking.  424; 
Ijord  Eldon,  ffx  parte  Sargeant,  1  Rose,  158; 
Btory,  Ag.  §  228,  note,  and  numerous  other 
cases. 

Even  if  depositor  drew  against  checks  by 
permission,  it  would  have  been  a  mere  court esv 
or  privilege  and  would  not  prove  the  bank  » 
property  in  the  checks. 

St.  Louie  tfc  8.  F.  B.  Co.  v.  Johnston,  183  U. 
S.  577,  88  L.  ed.  686;  Balbach  v.  Frelinghuy- 
een, 15  Fed.  Rep.  675;  Morse,  Banks  &  Bank- 
ing. S  427. 

V.  The  reservation  implied  in  the  course  of 
dealing  that  the  credit  was  to  be  canceled  and 


UH 


Unitad  States  Cibcuit  Colht  of  Appbalb. 


MAt 


4he  check  returoed,  if  it  came  back  unpaid, 
is  controlling  evidence  that  the  property  was 
not  lo  pass,  and  that  the  bank  was  but  a 
bolder'  of  the  check  for  collection  for  account 
of  the  depositor;  and  it  repels  any  inference  of 
the  absolute  responsibility  of  the  bank  on  and 
for  the  deposit  as  on  a  deposit  of  money. 

JScott  y.  Ocean  Bank,  28  N.  Y.  289;  Dicker- 
ton  V.  Wa8on,  47  N.  Y.  489.  7  Am.  Rep.  455; 
JSJiipsey  v.  Bowery  Nat,  Bank,  59  N.  Y.  485; 
Ayres  v.  Farmers  db  M,  Bank,  supra, 

VI.  Although  the  doctrine  is  frequently 
laid  down,  as  in  Oragie  v.  Hadley,  99  N.  Y.  188» 
52  Am.  Hep.  9,  that  upon  a  deposit  being  made 
liy  a  customer  in  a  bank,  in  the  ordinary  course 
of  business  of  money,  or  of  drafts  and  checks, 
received  and  credited  as  money,  the  title  to  the 
money  or  to  the  drafts  or  checks  is  immediate- 
ly vested  in  and  becomes  the  property  of  the 
bank,  vet  all  the  cases  are  brought  mto  har- 
mony by  observing  that  the  above  is  the  doc- 
trine only  whereby  express  contract  or  dealing 
Ihe  checks  Hre(l)  received  and  credited  as 
money,  or  (2)  tiie  title  belongs  absolutely  to 
the  bank,  and  (8)  the  depositor  can  immediate- 
ly after  deposit  hold  the  bank  for  the  amount 
of  the  check,  or  draw  against  them. 

A  brief  review  of  the  usually  quoted  cases, 
that  title  to  deposit  is  vested  in  the  bank,  will 
demonstrate  fhis. 

Commercial  Bank  of  Albany  v.  Hughes,  17 
Wend.  94. — Money  is  a  general  and  not  a 
special  deposit;  Clark  v.  Merchants  Bank,  2 
li.  Y.  880,— Plaintiffs,  by  agreement,  had 
eight  to  draw  against  drafts  deposited;  a^ree- 
jnent  was  to  treat  deposit  as  cash;  Oddie  v. 
.National  City  Bank,  45  N.  Y.  785.6  Am.  Rep. 
160,— Here  check,  on  itself,  was  received  on 
-deposit;  Scammin  y.  Kimball,  92  U.  S.  862,  28 
L.  ed.  483,— Money  deposited;  lAbby  v.  Hop- 
kins, 104  U.  S.  808,  26  L.  ed.  769,— Money 
deposited;  First  Nat.  Bank  of  Cincinnati  v. 
Barkhardt,  100  U.  S.  686,  25  L.  ed.  766,— 
Checks  drawn  on  bank  of  deposit. 

Metropolitan  Nat,  Bank  v.  Loyd.  25  Hun, 
101,  90  N.  Y.  580,  is  decided  on  the  ground  that 
it  was  an  unqualified  deposit  equivalent  to  dis- 
count of  the  check  by  the  bank. 

National  Mahaiwe  Bank  v.  Peck,  127  Mass. 
298;  National  Bank  of  the  Republic  v.  Millard, 
77  U.  8.  10  Wall.  152.  19  L.  ed.  897.— These 
two  cases  only  show  tliat  title  passes  to  money 
'deposited;  First  Nat.  Bank  of  Elkhart  v.  Arm- 
strong, 89  Fed.  Rep.  231,— Drafts  credited  as 
cash  and  depositor  had  the  right  at  once  to 
'draw  against  them. 

VII.  The  proceeds  of  the  paper  after  collec- 
tion are  impressed  with  a  trust  which  the  cus- 
tomer may  follow  and  reclaim,  and  which  the 
receiver  of  the  bank  is  bound  to  recognize  so 
long  as  such  proceeds  have  not  become  undis- 
tinguishably  mixed  with  the  general  assets  or 
funds  of  the  bank  "before  the  receiver  takes 
pos^-'ession." 

lUinois  Trust  dt  8av.  Bank  of  CJdcago  v. 
Brtiith,  21  Blatchf.  276;  Story,  Eq.  Jur.  i^  1259; 
•Oluck  «&  Becker,  Receivers,  433;  Volentine  v. 
Hunt,  22  Blatchf.  490;  Manufacturers  Nat. 
Bank  V.  Continental  Bank.  2  L.  R.  A.  699, 148 
Kass.  659,  and  cases  cited;  St,  Louis  dt  S,  F. 
JR,  Co.  v.  Johnston,  27  Fed.  Rep.  244. 

VIII.  The  insolvency  of  the  bank  termi- 
nated its  agency  to  collect 
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Manufacturers  Nat.  Dank  v.  Continental 
Bank,  supra,  and  cases;  Crown  Point  First 
Nat  Bank  y.  Richmond  First  Nat.  Bank,  70 
Ind.  561;  Audenried  v.  BettcUy,  8  Allen.  802; 
Manufacturers  Nat.  Bankv.  Continental  Bank, 
supra;  Oragie  v.  Eadley,  09  N.  Y.  181,  63 
Am.  Kep.  9. 

Painaiii*  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  conclusion  of  the  circuit  court  in  this 
case  was  consonant  with  Justice,  and  it  is  there- 
fore gratifying  that  this  court  finds  that  the 
law  requires  its  af9rmance.  The  transaction 
was  primarily  a  deposit  of  the  checks,  with, 
secondarily,  a  duty  to  be  performed  concern- 
ing them  by  the  Maverick  National  Bank. 
The  fact  that  the  checks  were  expressly  in- 
dorsed "For  deposit"  does  not  change  the 
nature  of  what  occurred  in  this  instance,  as 
there  are  no  intervening  equities,  although  it 
emphasizes  it.  The  paying  of  actual  money 
by  a  customer  into  a  bank  of  deposit  ^oes  not 
create  a  bailment,  because,  by  the  settled  cus- 
tom, recognized  by  the  supreme  court  of  the 
United  States,  the  house  of  lords,  and  numer- 
ous other  courts,  the  bank  is  authorized  to 
mingle  the  money  at  once  with  its  ^neral 
fund,  creating  immediately  the  relation  of 
debtor  and  creditor,  subject  by  further  custom 
to  draft  in  the  usual  course  of  business.  But, 
with  reference  to  the  checks  claimed  by  the 
city  of  Somerville,  the  word  by  which  the 
transaction  is  ordinarily  described  may  con- 
veniently have,  and  therefore  should  have,  its 
full  natural  force  and  meaning.  A  mere  de- 
posit would  only  require  a  bank  to  keep;  but  a 
usage  requiring  the  Maverick  to  do  in  this  case 
something  more  has  continued  so  long,  and  is 
so  notorious  and  universal,  that  the  law  can 
take  judicial  notice  of  it.  and  it  happens  that 
its  terms  and  limitations  cannot  be  mistaken. 
The  bank  must  use  due  diligence  to  collect; 
and,  as  collections  are  completed,  the  bank  no 
longer  holds  the  avails  as  bailee,  but  is  author- 
ized to  mingle  them  with  its  other  funds,  and 
thus  constitute  itself  a  debtor.  This,  of  course, 
makes  the  entire  transaction  something  more 
than  a  mere  deposit,  in  any  proper  sense;  but 
this  word  well  gives  color  to  all  that  follows, 
and  converts  all  that  is  done  between  the  cus- 
j  tomer  and  the  bank,  to  and  including  the  act- 
ual turning  of  the  checks  into  money,  into 
locatio  operis,  according  to  its  meaning  a«»  ex- 
plained by  Judge  Story  in  his  work  on  Bail- 
ments, chap.  6,  art.  2.  Aside  from  the  right 
of  the  bank  to  coj^titute  itself  a  debtor  from 
the  time  the  checks  are  converted  into  cish,  or 
Us  equivalent,  instead  of  a  mere  trustee  or 
agent,  no  qualification  of  the  strict  legal  rela- 
tions created  by  a  bailment  is  deducible  from 
the  general  nature  of  the  transaction,  the 
terms  in  which  it  is  expressed,  or  the  settled 
custom,  or  is  shown  by  the  appellant. 

It  rests  on  the  appellant  to  support  affirma- 
tively his  claim  to  such  departure  from  the 
ordinary  rules  which  the  law  applies  to  a  de- 
posit or  other  bailment,  as  is  covered  by  his 
proposition  that  the  bank  from  the  instant  of 
the  deposit  became  a  debtor  for  the  amou:  t  <  f 
the  checks,  or  their  general  owner,  either  with 
or  without  a  right  of  return  in  the  event  of  in- 
ability to  collecL    Such  a  position  would  re- 
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▼ene  all  the  principles  applicable  to  the  sim- 
ple transactioQ  of  a  deposit,  or  other  bailmeDt, 
and  cannot  be  sustained  except  by  evidence  of 
a  special  agreement,  or  of  such  practice  or  cus- 
tom as  would  be  equivalent  thereto.  If  appel- 
lant showed  that  the  city  had  a  legal  right  to 
draw  against  the  checKs  from  the  instant  of 
their  deposit,  so  absolute  that  the  bank  could 
not  lawfully  suspend  it  by  notice  or  other- 
wise, pending  their  collection,  this  would  tend 
lo  support  his  position  throughout.  But  the 
ninth  paranaph  of  the  bill,  which  is  admitted 
and  is  relied  on  by  the  appellant,  weighs 
against  him.  Appellant  is  in  error  in  discuss- 
ing this  paragraph  as  though  it  bore  on  a  cus- 
tom, in  any  proper  sense  of  the  word,  which 
the  city  is  bolden  to  prove.  As  alleged,  it 
relates  to  a  practice  of  some  banks  which  may 
or  may  not  apply  to  them  at  all,  and  which  is 
sufficient  in  this  case  if  it  applies  to  the  Maver- 
ick. The  practice,  as  alleged,  is  like  any 
course  of  action  by  which  a  corporation  or  in- 
dividual indicates  that  an  option  is  reserved. 
If  the  paragraph  admitted  in  terms  that  the 
practice  had  been  acquiesced  in  by  the  city,  or 
generally  by  the  customers  of  the  Maverick,  it 
would  show.conclusively  an  option  on  the  part 
of  the  bank  wholly  inconsistent  with  any  the- 
ory except  that  of  bailment.  As  it  stands,  its 
weight,  although  not  very  great,  is  necessarily 
against  the  appellant.  The  nrst  impression  com- 
ing from  the  fact  that  the  deposit  was  immedi- 
ate! v  entered  to  the  credit  of  the  city  on  its  pass- 
book favors  the  view  of  the  appellant;  but  a  care- 
ful consideration  will  demonstrate  that  this  was 
a  mere  matter  of  convenience,  and  the  entry 
would  have  been  the  same  on  either  theory;  as 
was  illustrated  in  Manufacturer^  Nat.  Bank  v. 
Continental  Bank,  148  Mass.  658,  2  L.  R.  A. 
«09,  and  St.  LouU  <&  8.  P.  R.  Co.  v.  Johnston, 
138  U.  S.  666,  88  L.  ed.  688.  On  the  other 
hand,  the  appellant  falls  to  show  that  the  city 
had  an  absolute  right  to  check  against  the  de- 
posit as  soon  as  made  irrevocable  by  notice 
from  the  bank;  and  that  such  right  did  not 
exist  must  be  received  by  this  court  as  a  mat- 
ter of  Judicial  knowledge,  notwithstanding  the 
parties  in  Moors  v.  Goddard,  147  Mass.  287,  6 
New  Eng.  Rep.  678,  and  the  complainant  in 
this  case  seems  to  have  regarded  it  necessarv 
to  prove  the  practice  of  a  particular  bank  with 
reference  to  Uiis  matter.  This  is  inconsistent 
with  any  theory  except  that  the  bank  is  a  bail- 
•ee  of  deposited  checks  until  they  are  collected; 
as  is  also  the  admitted  fact  that  the  bank  is  en- 
titled to  return  to  its  customer  an  uncollectible 
-check,  though  he  neither  indorses  it  nor  gives 
anv  special  agreement  to  that  effect.  The  ap- 
pellant fails  to  show  any  obligation  to  receive 
back  such  checks,  except  what  arises  from  the 
nature  of  the  transaction,  unless  from  special 
custom;  and  it  is  more  in  harmony  with  funda- 
mental principles  to  presume  that  this  right  to 
return  grows  out  of  the  former  than  the  lat- 
ter. It  strains  the  law  to  convert  the  natural 
incidents  of  a  bailment  into  a  right  of  an  en- 
tirely different  character,  to  be  sustained,  if  at 
all,  by  a  custom  violative  of  the  ordinary 
rules  governing  analogous  transactions.  No 
authorities  have  been  cited  or  found  which 
bind  this  court  to  the  contrary  of  what  is 
hereinbefore  expressed.  8i.  Louis  4h  8.  F.  R.  Co. 
V.  Johnston,  supra,  is  not  in  point,  as  the  paper 
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in  question  in  that  case  was  not  a  check,  but  % 
sight  drs^t,  and  the  decision  was  made  to  rest 
mainly  on  the  ground  of  fraud,  as  was  stated 
bv  the  learned  judge  from  whose  decree  in  tlie 
circuit  court  this  appeal  was  taken.  Ex  parte 
RichdaU,  L.  R.  19  Ch.  Div.  409,  is  criiicized 
ixiBalbadli  v.  Ftelinghuysen,  15 Fed.  Rep.  675. 
It  can  be  added  to  what  is  there  said  that,  so 
far  as  the  case  touches  this  at  bar,  the  difTer- 
ent  judges  who  sat  in  the  court  of  appeal  used 
essentially  varying  expressions,  all  of  which 
were  unnecessary,  beyond  the  proposition 
that  the  banker  there  in  question  was,  under 
the  special  circumstances,  a  holder  for  value. 
Metropolitan  Nat.  Bank  v.  Loyd,  90  N.  Y. 
630,  so  much  relied  on  as  establishing  an  ab- 
solute title  in  the  bank  from  the  instant  the 
checks  were  deposited,  may  perhaps  settle  the 
law  for  the  state  of  New  Yoik.  It  appar- 
ently was  so  considered  by  Judge  Wallace  as 
late  as  18S6,  as  stated  in  8t.  Louis  <&  8.  F.  R. 
Co.  V.  Johnston,  27  Fed.  Rep.  243.  The  law 
of  New  York  was  especially  found  by  the 
supreme  court  of  Massachusetts  to  be  as 
stated  in  Metropolitan  Nat.  Bank  v.  Loyd,  in 
Brooks  V.  BigeUyir,  142  Mass.  6, 3  New  Eng.  Rep. 
860,  and  though  perhaps  not  of  importance, 
yet  it  is  noteworthy  that  the  parties  deemed 
it  necessary  to  prove  the  rule  of  that  state  as 
though  local  and  peculiar,  and  not  to  be  gath- 
ered from  tho  common  law.  Metropolitan 
Nat.  Bank  v.  Loyd,  is  discussed  by  the  su- 
preme court  in  Bt.  l^uis  tfc  8.  F,  R.  Co.  v. 
Johnston,  already  cited;  and  its  effect  is  stated 
(page  575.  183  U.  S.,  and  page  386,  33  L.  ed.) 
to  be  in  substance  that  a  transfer  by  a  back 
of  a  draft  deposited  for  collection,  and  indorsed 
generally,  would  confer  title  by  reason  of 
"reputed  ownership."  This  was  the  pith  of 
the  New  York  decision;  the  question  being, 
not  as  to  title  between  the  primary  bank  and 
its  customer,  but  between  the  latter  and  an- 
other bank  to  which  the  draft  had  been  remit- 
ted. National  Butchers  <&  Drof)ei'S  Bank  v. 
Huhbell  117  N.  Y.  384,  7  L.  R.  A.  852, 
(decided  November  26,  1889,)  can  be  distin- 
guished from  the  case  at  bar  only  by  the  fact 
that  in  the  former  the  checks  were  expiessly 
indorsed  * 'For  collection."  They  were  cliarged 
by  the  depositor  to  the  banker  simultane- 
ously with  forwarding  them,  and  were  in  like 
manner  credited  at  once  on  reception  and  be- 
fore collection,  and  such  as  were  protested 
were  charged  back.  The  banker  did  not 
keep  the  proceeds  of  the  collections  distinct, 
nor  remit  them  specifically;  but  tbcy  were 
mingled  with  his  other  funds,  and  remittances 
of  balances  were  made  each  \.cek  Tluse 
covered  the  existing  credits  on  the  books  of 
the  banker,  whether  or  not  at  lht».  lime  col- 
lected. This  method  of  business  .ml  contin- 
ued for  many  years.  Notwithstnntiing  tliC 
checks  were  indorsed  specially  *'For  crll<o 
tion,"  the  transactions  as  a  whole  were  idiii- 
ticalin  substance  with  those  usuil  in  ccmuco- 
tion  with  a  deposit  as  made  in  the  case  at  ^nr: 
and  the  course  of  proceedings  and  the  puicti- 
cal  construction  given  them  by  the  pnTt,«*g 
were  precisely  the  same  as  though  tlie  checks 
had  been  indorsed  generally.  The  special  in- 
dorsements effectea  nothing,  except  to  give 
notice  to  a  transferee  or  other  stratgcr.  They 
were  covered  into  the  transactions,  and  added 
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DOtbioff:  to  mem;  because  cbecks  delivered  a 
banker  are  "for  collection"  in  any  view.  The 
checks  were  accompanied  with  letters  stating 
that  they  were  inclosed  "for  collection  and 
credit"  The  court  said  that  this  amounted  to 
a  direction  to  credit  after  the  collection;  but 
the  practice  was  to  credit  before,  so 'that  the 
letters  of  advice  were  thus  actually  superseded. 
Moreover,  as  already  said  about  the  word 
"collection,"  the  word  "credit"  added  noth- 
ing,  and  was  covered  into  the  transactions, 
because  the  banker  would  do  this  in  any  event 
unless  instructed  to  remit  specially.  In  this 
case  the  court  of  appeals  held  that  the  title  to 
the  checks  remained  in  the  depositor  while 
they  were  uncollected.  In  Balbaeh  v.  P^e- 
linghuysen,  already  cited,  the  United  States 
circuit  court  for  the  district  of  New  Jersey 
laid  down  as  the  result  of  its  considerations 
the  rule  that  a  bank  is,  nntil  collection,  a 
bailee  of  checks  deposited,  or  agent  of  its  cus- 
tomers depositing.  Morse,  Banks  &  Banking, 
8d  ed.  §  187,  says:  "The  best  opinion  is 
that  checks  on  the  depositary,  creditc^i  as  cash 
form  a  general  deposit,  in  the  absence  of  agree- 
ment or  usage  to  the  contrary,  and  that  other 
paper  credited  as  cash  is  also  received  on  gen- 
eral deposit,  subject  to  the  right  of  the  bank  to 
cancel  the  credit  if  the  paper  is  dishonored 
without  its  fault."  Section  586  says:  "When 
a  customer  deposits  a  check  on  another  bank, 
without  any  special  contract,  the  property  re- 


mains in  him,  and  the  bank  is  his  agent  untft 
it  has  notice  that  the  corresoondent  oank  haa* 
received  the  money  and  creaited  it." 

There  are  many  dicta  and  general  expres- 
sions touching  this  matter,  some  of  which> 
had  in  view  the  solving  of  other  issues,  an(^ 
some  of  which  were  built  up  from  the  first 
class  without  recognizing  the  method  of  it» 
origin.  So  far  as  this  appeal  is  concerned, 
this  court  must  maintain  itself  as  a  tribuna> 
of  final  jurisdiction,  notwithstanding  the  pos- 
sibility that  it  may  in  some  form  reach  the- 
supreme  court.  If  we  had  a  determination^ 
in  point  from  that  court,  it  would  necessar- 
ily conclude  us;  and,  if  the  question  at  issue- 
had  been  met  bv  the  United  States  circuit 
court  of  appeals  in  any  other  circuit,  we- 
should,  of  course,  lean  strongly  to  harmo- 
nize with  it;  but  we  are  obli^a  to  proceed 
without  either.  Although,  whenever  the  law 
is  very  doubtful,  or  the  propositions  com- 
plicated, this  court  may  derive  great  aid  fron^ 
dieta^  expressions  of  learned  Judges  or  text- 
writers,  or  decisions  of  local  tnbunals,  it 
cannot  permit  itself  to  be  bound  or  embar- 
rassed by  them,  when  the  facts  naturally  and 
easily  lead  to  such  just  conclusions  as  we- 
now  seem  required  to  accept.  We  do  not 
find  it  necessary  to  consider  the  other  prop- 
ositions involved  in  the  case. 

Hie  decree  of  the  Oireuit  Court  ie  affirmed^ 
f/oith  coete. 
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Be  ESTATE  OP  Stephen  ANDREWS,  De- 

•  ceased. 


Charles  B.  ANDREWS  ei  al.,  AppU., 

V, 

John  BASSETT,  Admr.,  etc.,  of  Mary  An- 
drews, Deceased. 


(. 


.Mich. 


.) 


1*  The  Jnrlfldietion  of  the  court  to  elect 
on  behalf  of  a  mentally  incompetent 


widow  to  take  aMinst  her  hnsfband** 
will  is  not  abrogated  by  a  statute  glvlnir  th»> 

widow  a  rlxht  to  so  elect  bj  filing  in  court  a  writ- 
ing to  that  effect  and  providing  that  a  failure  to* 
file  such  election  wiUiln  a  given  time  shall  be- 
deemed  an  election  to  take  under  the  will. 
8.  A  valid  election  to  take  aicainst  her 
husband's  will  may  be  made  on  behair 

of  a  mentally  incompetent  widow,  iz^ 

jurisdlotions  where  probate  courts  have  the  same^ 
powers  over  the  estates  of  those  under  ffuardtan- 
ship  that  the  Eaglish  chancery  court  had,  by  an. 
application  to  such  court  by  the  ffuaxdlan  within. 


KOTE.— TfTio  VMV  elect  oQaintt  a  wiU  on  behalf  of  an 

iManew^tiow, 

From  the  time  of  the  adjudication  of  insanity  un- 
til the  restoration  to  reason  has  been  judicially  de- 
termined the  person  declared  to  be  of  unsound 
mind  is  the  ward  of  the  court  L^Amoureuz  v. 
Crosby,  2  Paiere,  422, 8  L.  ed.  972, 22  Am.  Bee.  655. 

Under  a  statute  providiDfir  that  the  widow  must 
dissent  from  the  provisions  of  her  husband^s  will 
in  open  court,  it  was  held  that  the  rierht  was  purely 
DersonaL  Hinton  v.  Hlnton,  28  N.  a  274;  Lewis  y. 
Lewis,  20  N.  a  72. 

The  rlfirht  of  election  is  personal  and  is  not  trans- 
missible by  descent.  Welch  v.  Anderson,  28  Mo. 
293:  Davidson  v.  Davis,  86  Mo.  440;  Fenhallow  v. 
Kimball,  61  N.  H.  696. 

In  Massachusetts  under  a  statute  which  declares, 
**When  any  man  shall  die  having*  lawfully  disposed 
of  his  estate  by  his  will,  and  lea  vine;  a  widow,  the 
widow  may  at  any  time  within  six  months  after  the 
probate  of  the  will,  waive  the  provision  made  for 
her  in  the  will,"  and  In  such  case  shall  be  entitled 
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to  the  portion  of  her  hnsband^  estate  which  she^ 
would  have  had  had  he  died  intestate,  It  was  hel^ 
that  the  right  of  election  must  be  exercised  per- 
sonally by  the  widow,  and  that  her  heirs  could  not. 
avail  themselves  of  It.  Sherman  v.  Newton,  6  Gray, 
807;  to  the  same  effect  is  Pinkerton  v.  Sarsrent,  108: 
Mass.  668;  Atherton  v.  Corliss,  101  Mass.  44:  Merrili 
V.  Emery,  10  Pick.  507;  Boone  v.  Boone,  8  Harr.  St 
HcH.95. 

The  privilege  of  a  waiver  is  a  purely  personal 
right,  and  if  the  widow  Is  Insane  neither  she  nor 
her  guardian  can  exercise  IL  Pinkerton  v.  Sar- 
gent, supra;  Donald  t.  Portis,  42  AJa.  20. 

A  widow  who  Is  Insane  cannot,  by  her  own  act,, 
make  a  valid  renunciation  of  the  provisions  of  ber- 
husband^s  will,  or  make  an  election  to  take  a  stat- 
utory provision  in  lieu  of  dower.  Young  v.  Board- 
man,  97  Mo.  181. 

The  guardian  of  a  widow  of  unsound  mind  baa* 
no  power  to  elect  for  her  as  between  the  provia^ 
Ions  of  a  will  and  her  legal  righto.  Heavenrldge  r^ 
Nelson,  56  Ind«  9a 
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•  short  time  after  his  appointment  and  with 
nothing  to  show  the  mental  improvement  ot  his 
ward,  settioflT  forth  the  neoessary  facts  and  being 
adyised  to  act  for  her  best  interests  and  then  with 
the  approval  of  the  court  filing  an  election  to 
talte  against  the  will  as  the  widow  herself  is  di^ 
rected  by  tf  %e  statute  to  do,  to  effect  such  result. 

(Jnlyl,ieaBD 

ERROR  10  the  Circuit  Court  for  Wayne 
County  to  review  a  decree  reveraing  an 
order  of  the  Probate  Court  disallowing  a  daim 
made  by  the  administrator  of  the  widow  of 
Btepben  Andrews,  deceased,  to  property  which 
was  alle^i^ed  to  have  been  selected  for  the  widow 
in  lieu  of  that  left  to  her  by  the  will.    Afflrmed. 
The  case  sufBciently  appears  in  the  opinion. 
Jfr.  Sidney  T.  Miller,  for  appellants: 
L  Was  the  election  valid?    The  guardian 
went  into  coart  in  a  most  informal  manner, 
and  asked  the  court's  opinion  about  two  or 


three  different  points.  He  did  not  state  to  the 
judge  that  he  came  for  the  purpose  of  bein^ 
directed  ac  to  what  he  sliould  do  with  re/raru 
to  the  election;  the  conversation  seema  to  bare 
been  in  a  casual,  off  hand  manner,  which 
would  not  entitle  the  information  given  by  the- 
judge  to  the  weight  of  a  formal  direction  by 
the  court.  In  every  state  in  which  the  ques- 
tion has  arisen,  the  court  has  raised  a  warning 
hand  when  a  guardian  has  attempted  to  elect 
by  liimself,  and  bus  said  that  the  election  must 
be  bv  the  explicit  direction  of  the  court  bav-^ 
ing  the  jurisdiction  over  the  estate,  if  at  all. 

Kennedy  v.  Johnston,  65  Pa.  454,  8  Am. 
Rep.  660;  Penhallow  v.  Kimball,  61  N.  H.  596; 
Pinkerton  v.  Sargent,  102  Mass.  570;  Heaven- 
ridge  V.  Ndeon^  56  Ind.  90;  Grozier*i  App.  90 
Pa.  884;  LetcU  v.  Lefifie,  29  N.  C.  72;  CoUin^ 
V.  Carman,  6  Md.  505;  Young  v.  Boardman, 
97  Mo.  184;  Newiomb  v.  JSev>comb,  18  Busb,^ 
544,  26  Am.  Rep.  222;  Wnght  v.  West,  7  Lea,. 
78,  81  Am.  Rep.  586. 


PoiMT  ofUueourtto  tUeU 

In  Collins  V.  Oarman,  6  Md.  603,  the  widow  was 
insane  at  the  death  of  her  husband  and  continued 
so  until  her  defith.  The  court  held  tiiat  the  act  re- 
qnirtng  the  widow  to  renounce  the  devises  and  be- 
quests in  the  will  within  six  months  from  the  death 
of  the  husband  included  an  insane  penon,  and  that 
her  administrator,  after  a  lapse  of  four  years, 
oonld  not  renounce  for  her,  she  having  enjoyed 
daring  all  that  time  the  benefits  provided  for  her 
in  the  wilL  But  the  case  did  not  call  for  a  decision 
upon  the  question  whether  a  court  of  equity  can 
or  cannot  make  an  election  or  renunciation  for  an 
Inaane  widow  during  her  life,  and  the  court  did 
not  wish  to  be  understood  as  intimating  any  opin- 
ion on  the  point. 

In  Alabama,  under  a  statute  which  declares  that 
dissent  of  a  widow  from  her  deceased  husband^s 
will  *^mustbe  made  in  writing,  and  deposited  with- 
in one  year  from  the  probate  of  the  will  **  (Code,  f 
SB08),  it  was  held  that  the  right  of  election  is  a  per- 
sonal right,  and  the  Legislature  having  nowhere 
expressly  conferred  on  the  courts  the  right  to  elect 
for  a  widow  in  case  of  her  disability,  the  courts 
have  no  power  to  create  an  exception  faking  In- 
sane persons  out  of  the  operation  of  the  statute. 
Crenshaw  v.  Carpenter,  69  Ala.  678, 44  Am.  Kep.  639. 

But  in  this  case  there  was  no  decision  as  to  the 
power  of  a  court  of  chancery  to  make  an  election. 

When  properly  qualified  the  law  confers  on  the 
eommittee  of  a  lunaticthe  management  of  the  real 
and  personal  estate  of  his  ward  with  power  to  use 
the  income  only.  Beyond  this  the  committee  can- 
not go  without  the  aid  or  sanction  of  the  court. 
The  election  of  one  of  two  things  is  undoubtedly  a 
Judicial  and  not  a  ministerial  act,  and  belongs  to 
the  court  and  not  to  the  committee.  Kennedy  v. 
Johnston,  65  Pa.  451, 8  Am.  Bep.  ftSO. 

Election  is  a  Judicial,  not  a  ministerial,  act,  and 
belongs  to  the  court  having  Jurisdiction.  Wright 
V.  West,  2  Lea,  78, 81  Am.  Bep.  686;  Turner  v.  Street, 
2  Band.  ( Va.)  404, 14  Am.  Dec.  792;  Ebrington  v.  El>- 
rSngton,  5  Madd.  117;  Gretton  v.  Howard,  1  Swanst. 

US. 

Independently  of  the  statute  probably  no  one 
would  question  the  power  of  a  court  of  equity, 
when  the  application  was  in  time,  to  elect  for  an 
insane  widow  or  other  person  incapable  from  want 
of  capacity  of  personally  making  it.  Such  a  power 
has  often  been  exercised  by  courts  of  chancery  in 
England  and  in  this  country  and  the  Jurisdiction 
Is  well  established.  Does,  then,  the  statute  which 
requires  the  widow  to  elect,  limit  or  abrogate  this 
Jurisdiction,  so  that  a  court  can  no  longer  exert  it 
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on  behalf  of  an  insane  widow?  We  perceive  na 
sufBcient  grounds  for  saying  that  it  does.  Van 
Steenwyck  v.  •Washburn,  60  Wis.  488,  48  Am.  Bep» 
632. 

And  A  widow  who  on  account  of  lunacy  has  neg*. 
lected  to  dissent  within  the  statutory  time  from 
her  husband's  will  may  afterwards  claim  her  righta 
In  equity.    Wright  v.  West,  supra. 

For  mere  delay  and  the  negligence  of  frienda 
will  not  be  allowed  to  prejudice  the  rights  of  one 
in  no  condition  of  mind  to  assert  tbem.  Alston  v. 
Boyd,  6  Humpb.  604. 

While  the  right  is  personal  to  the  widow,  yet  if 
she  be  incompetent  to  exercise  it,  it  is  not  lost^ 
nor  sball  it  fail  her,  but  the  court  of  common  pleas 
will  advise  with  her  committee,  elect  for  her,  and 
then  record  the  election  In  tbe  orpban*s  court. 
Kenoedy  v.  Johnston,  65  Pa.  451, 3  Am.  Bep.  660; 
Crozler's  App.  90  Pa.  884. 

The  Supreme  Court  of  New  Hampshire  has  **the- 
powers  of  a  court  of  equity  in  cases  cognizable  in 
such  a  court,"  and  the  same  probative  Jurisdictioa 
over  the  persons  and  property  of  lunatics  as  th» 
English  court  of  chancery  and  may  act  for  the 
lunatic  when  the  latter  has  the  right  of  electiona 
and  in  making  such  an  election  the  court  is  guided 
by  considerations  for  the  benefit  of  the  lunatic 
without  regard  to  what  the  advantage  may  be  to- 
his  heirs.    Penhallow  v.  KimbaU,  01 N.  H.  506. 

In  Ohio  the  statute  provides  that  in  case  of  th» 
insanity  of  the  widow,  the  probate  court  shall,  at 
any  time  within  one  year  after  tbe  death  of  the 
testator,  appoint  some  person  to  ascertain  the 
value  of  the  provision  made  in  tbe  will  for  tbe 
widow,  and  the  value  of  her  rights  under  the  law, 
and  if  tbe  court  is  satisfied,  on  the  coming  in  of  the 
report,  that  the  testamentary  provision  is  better 
for  the  widow,  an  entry  sball  be  made  on  the  min- 
utes that  she  elects  to  take  under  the  will.  Obla 
Bev.  Stat.  1880.  8  5004;  2  Scribner,  Dower,  601. 

Power  sometimee  conferred  on  the  guardian. 

By  statute  in  North  Carolina  the  guardian  may 
dissent  from  tbe  husband^s  will  on  behalf  of  the 
widow.    N.  C.  Bev.  Code  1855,  fi  1,  p.  001. 

Under  section  2194,  Bev.  Stat,  of  Missouri,  the 
guardian  of  an  insane  widow  may  elect  for  hia 
ward.    Young  v.  Boardman,  07  Mo.  181. 

As  to  the  Jurisdiction  of  equity  courts  over  tbe 
estates  of  idiots,  lunatics,  etc.,  see  Howard  v. 
Howard,  1 L.  B.  A.  610,  note,  87  Ky.  616. 

As  to  l^e  Jurisdiction  of  probate  courts,  seek 
Meredith  v.  Scallion,  8  L.  B.  A.  812,  and  noU,  51 
Ark.  86L  A.  P.  W,. 
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II.  The  statutory  right  to  recover  dower  by 
ejectmeDt  la  vested  solely  in  the  widow  and 
canDot  be  exercised  by  her  assignee. 

Qalbrat'th  v.  Fleming,  60  Mich.  408. 

The  right  of  dower  is  a  mere  right  of  ao» 
tioD .  Surely  the  right  of  election  can  be  noth- 
ing more.  The  ri^ht  of  dower  is  not  a  vested 
estate  and  cannot  ripen  into  a  vested  estate  un- 
til the  property  to  which  it  is  to  attach  has 
been  severed  from  the  corpus  of  the  estate  and 
applied  in  satisfaction  of  that  right  of  action. 

Tales  V.  Paddock,  10  Wend.  528;  Bayner  v. 
Lee,  20  Mich.  884;  Scribner,  Dower,  42,  and 
cases  cited. 

The  ''present  capacity  to  take  possession  if 
the  precedent  estate  should  determine"  is  the 
distinguishing  feature  of  vested  estates. 

Croxall  V.  Sherrerd,  72  U.  8.  6  Wall.  276, 18 
L.  ed.  676;  JVobie  v.  Andreioa,  87  Conn.  846. 

There  is  no  question  that  the  present  capac- 
ity to  take  possession  exists  here;  and  there 
can  be  no  question  that  the  legatees'  interests 
are  vested  interests.  Will  this  court  allow 
vested  interests  to  be  devested  on  a  purely  ex 
parte  proceeding  to  which  the  legatees  with 
vested  interests  were  not  made  parties^  and  to 
be  devested,  too,  by  the  "heirs"  of  a  right  of 
action? 

III.  A  person  under  guardianship  is  often 
caonble  of  making  a  wilL 

^chouler,  Wills.  §  81,  and  cases  cited. 

If  the  record  falls  short  of  establishing  that 
sanity  was  put  at  issue  in  the  proceedings  for 
guardianship,  not  even  a  prima  facie  case  of 
testamentary  incapacity  is  made  out. 

Bice  V.  Bice,  50  Mich.  448. 

The  record  in  this  case  does  not  show  that 
sanity  was  put  at  issue  in  the  proceedings  for 
guardianship,  consequently  the  ward  would 
be  presumed  of  testamentary  capacity;  and  the 
same  reasoning  which  fixes  the  capacity  of  a 
testator  at  a  lower  point  than  that  of  the  grant- 
or of  a  deed  applies  equally  to  an  * 'elector." 

Schouler,  Wills,  §  67. 

A  guardian  of  an  incompetent  or  insane  ward 
has  limited  powers.  He  cannot  make  a  will 
f6r  his  ward,  nor  can  he  contract  marriage, 
nor  can  he  obtain  a  divorce. 

WortJiy  V.  Worthy,  88  Ga.  46,  91  Am.  Dec. 
758;  Bradfr/rd  v.  Abend,  89  111.  78.  81,  81  Am. 
Rep.  67;  Birdzell  v.  BirdzfU,  83  Kan.  438,  62 
Am.  Rep.  589;  Mordaunt  v.  Moncrieffe,  L.  R. 
2  H.  L.  874;  Mord»iunt  v.  Mordaunt,  L.  R  2 
Prob.  &  Div.  102.  109,  882. 

Any  right  that  is  purely  personal  and  which 
involves  the  exercise  of  Judgment,  particularly 
when  in  connection  with  personal  sentiment, 
cannot  be  exercised  either  by  the  guardian  or 
the  court.  The  right  of  election  is  purely  per- 
sonal. 

Pinkerton  v.  Sargent,  102  Mass.  570;  Heaven* 
ridge  v.  Nelson,  56  Ind.  90;  Collins  v.  Carman, 
5  Md.  505,  ^21:Ne\t€omh'v,  Kewcomh,  13  Bush, 
644.  26  Am.  Rep.  222. 

Messrs.  Conely»  Maybury  A  Lucking^, 
for  appellee: 

The  election  by  the  guardian  made  by  direc- 
tions of  or  with  the  sanction  of  the  court  to 
which  he  is  answerable  and  which  has  charge 
of  the  waid  and  her  property,  is  perfectly  good. 

Stats  V.  Ueland,  30  Minn.  280-282. 

In  this  state,  the  care  and  custody  of  persons 
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tinder  guardianship,  and  of  their  proper^,  Is 
committed  to  the  probate  courts. 

2  How.  Stat.  §§  6760,  6759. 

As  a  matter  of  practice  and  decision,  tha 
jurisdiction  of  the  probate  courts  is,  to  nearly 
all  intents  and  purposes,  exclusive. 

People  V.  Wayne  County  (7.  Ci.  in  Chancery, 
11  Mich.  893. 

The  probate  court,  so  far  as  this  subject  is 
concerned,  takes  the  place  of  the  English  chan- 
cellor, or  in  more  modern  days  in  England, 
the  court  of  chancery. 

The  king,  originally,  was  the  receptacle  of 
all  this  authority,  or,  more  properly,  of  this 
duty. 

As  parens  patria,  it  originally  was  his  duty 
and  prerogative  to  care  for  all  orphans,  luna- 
tics, etc.,  and  their  property;  not  as  a  court  or 
judge,  but  as  a  common  father  or  protector  of 
all  his  people. 

This  duty  was  committed  to  the  chancellor, 
and  was  finally  exercised  by  the  court  of  chan- 
cery; and  in  this  country  courts  of  probate 
have  been  established  for  this  purpose. 

Jbid.,  and  authorities  cited. 

The  immediate  custodv  of  the  ward  and  his 
property  in  each  particular  case  has  been  com- 
mitted to  an  executive  Of9ccr  or  arm  of  the 
chancellor  or  probate  court,  namely,  to  a  guar- 
dian. 

Story,  Eq.  Jur.  §  1853,  note  i. 

The  probate  court  operates  on  the  res  through 
officers. 

It  simply  takes  possession  of  a  property  and 
through  Its  officers  controls,  manages  and 
finally  assigns  it. 

Garj',  Probate  Law,  §  27. 

The  guardian  is  simply  the  executive  officer, 
the  arm  of  the  court. 

Story,  Eq.  Jur.  §  1858,  and  noU  4, 

Ko  act  is  done  by  the  guardian  except  by 
direction  of  the  court  express  or  implied. 

Story,  Eq.  Jur.  §  1566. 

The  election  rested  entirely  with  the  court 
and  the  guardian.  No  notice  was  necessary 
to  any  person. 

The  election  so  made  by  direction  of  the 
probate  court,  and  the  particular  decision  of 
the  guardian  to  take  under  the  statute,  having 
the  duly  recorded  consent  of  the  court,  is 
valid,  and  is  as  good  as  if  made  by  a  compe- 
tent widow  herself. 

State  V.  Ueland,  80  Minn.  280-282;  Ororief% 
App.  90  Pa.  886,  387;  Finley's  App,  65  Pa. 
452,  455. 

McGrsriht  J,,  delivered  the  opinion  of  the 
court: 

The  facts  in  this  case  are  fully  set  forth  in 
BassettY.  Dnrfee,  87  Mich.  167,  which  was  an 
application  for  a  mandamus  pending  this  con- 
troversy, and  a  repetition  here  is  unnecessary. 
The  sole  question  is  whether  an  election  made 
by  the  guardian  for  an  incompetent  widow  to 
take  under  the  statute,  instead  of  under  the 
will  of  her  deceased  husband,  made  with  the 
consent  of  the  probate  court,  is  a  valid  election. 
In  England,  formerly  at  least,  courts  of  chan- 
cery had  exclusive  jurisdiction  over  the  per- 
sons and  estates  of  incompetent  persons.  All 
guardians  were  appointed  by  that  court,  and 
it  alone  had  power  to  commit  the  person  and 
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property  of  sucb  persons  to  the  custody  of 
goardians.  Persons  under  guardiansliip  were 
tbe  wards  of  that  court.  The  guardian  was 
the  medium  through  whom  the  court  acted. 
Under  that  system  tie  matter  of  election  be- 
longed to  that  court,  and  the  right  to  elect  for 
the  ward  has  been  recognized  by  repeated 
decisions.    In  most  of  the  states,  courts  of 

Erobate,  surrogate  courts,  or  orphans'  courts 
aye  been  established,   and  the  jurisdiction 
thereof  fixed  by  constitution  or  statute.    In 
some  states  these  courts  have  limited  powers, 
and  the  general  jurisdiction  has  been  expressly 
Tested  in  courts  of  chancery.    As,  for  instance. 
In  Pennsylvania,  the  orphans'  court  is  clothed 
with  limited  powers,  and  the  Constitution  ex- 
pressly vests  "the  power  of  a  court  of  chan- 
cery, so  far  as  relates  to  the  care  of  tbe  persons 
and  estates  of  those  who  are  non  compos  men- 
tis "  in  the  court  of  common  pleas.    Hence  in 
Kennedy  v.  Johnston,  65  Pa.  454,  8  Am.  Rep. 
650.  the  court  held  that  the  guardian  could  not, 
of  bis  own  motion,  relinquish  tbe  provision 
made  for  tbe  wife  in  tbe  will  of  tbe  nusband; 
that  the  election  was  a  judicial,  and  not  a  min- 
isterial, act,  and  belonged  to  the  court,  and 
not  to  the  committee;  that  it  was  tbe  duty  of 
the  committee  toapoly  to  the  court  of  common 
pleas  bavins  jurisdiction  over  the  person  and 
estate  of  the  lunatic  for  leave  to  elect  the 
dower,  and,  having  such  decree,  he  could  then 
proceed  to  have  a  record  of  his  election  made 
in  the  orphans'  court.    The  court  simply  held 
that  the  guardian  must  invoke  the  consent  or 
aid  of  the  court  having  jurisdiction.    Under 
our  statute,  probate  courts  have  jurisdiction, 
not  only  as  to  all  matters  relating  to  the  settle- 
ment of  estates  of  deceased  persons,  but  as  to 
the  estates  of  minors,  and  all  others  under 
guardianship.    That  jurisdiction  embraces  not 
only  tbe  appointment  of  guardians,  and  con- 
trol oyer  their  official  conduct,  but  tbe  care 
and  protection  of  the  estate  of  the  wards.    In- 
deed.the  grant  of  jurisdiction  to  probate  courts 
is  so  general  and  extensive  under  our  statute 
that  to  the  section  conferring  jurisdiction  tbe 
Legislature  added  a  proviso  that  such  tyrant 
should  not   be  construed  to  deprive  circuit 
courts  in  chancery  of  concurrent  jurisdiction. 
In  People  y.  Wayne  County  O.  Gt.  in  Gh.,  11 
Mich.  898,  it  is  said  that  a  very  large  portion 
of  the  old  equity  jurisdiction  has  been  vested 
In  these  courts,  and  that  courts  of  chancery 
have  only  jurisdiction  of  matters  relating  to 
the  settlements  of  estates  in  those  cases  in 
which  an  adequate  remedy  does  not  exist  in 
the  probate  court.    Probate  courts,  with  us, 
occupy  the  same  relation   to   persons  under 
guardianship  as  did  courts  of  chancery  under 
tbe  English  system.    They  stand  in  loco  paren- 
tis,  in  the  place  formerly  occupied  by  tbe 
king,  then  by  tbe  chancellor,  then  by  the  court 
of  chancery.    The  guardian  has  such  powers 
as  are  conferred  by  statute.    As  to  other  mat- 
ters, he  must  invoke  the  aid  or  consent  of  the 
court.      That  jarisdiction  being,   under  our 
statute,  vested  in  the  probate  court,  the  right 
of  election  is  vested  in  that  court.    State  v. 
Ueland,  80  Minn.  277.    In  Collins  v.  Carman, 
5  Md.  508,  no  renunciation  by  the  widow,  or 
by  any  one  in  her  behalf,  was  made,  or  at- 
tempted to  be  made,  during  her  life,  and  the 
court,  in  determining  the  case,  wished  to  be 
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understood  "as  not  intimating  an  opinion  up- 
on the  question  whether  a  court  of  equity  can 
or  cannot  make  an  election  or  renunciation  for 
an  insane  widow  during  her  life,  and  in  proper 
time."  In  PenhaUow  v.  Kimball,  61  N.  H. 
596,  the  court  says:  "This  court  having  the 
powers  of  a  court  of  equity  in  cases  cognizable 
m  such  a  court,  and  having  the  same  protect- 
ive jurisdiction  over  the  persons  and  property 
of  lunatics  as  the  English  court  of  chancery, 
may  elect  for  the  lunatic  where  the  lunatic 
has  tbe  right  of  election.  It  has  tbe  power, 
and  it  is  its  duty,  to  protect  those  who  have 
no  lawful  protector,  in  making  such  election 
the  court  is  guided  by  considerations  for  the 
benefit  of  tbe  lunatic,  without  regard  to  what 
the  advantage  may  be  to  the  heirs,"  Young  y, 
Boardman,  97  Mo.  181-188;  Van  8teenwi/ck 
v.  Washburn,  59  Wis.  498.  48  Am.  Rep.  582; 
Wright  v.  West,  2  Lea,  78,  81  Am.  Rep.  586; 
Smither  v.  Smither,  9  Bush,  280.  Lewis  v. 
Leuyis,  29  N.  C.  72,  was    placed  upon    the 

f  round  that  the  statute  expressly  required  her 
issent  in  open  court,  and  upon  the  further 
ground  that  a  court  of  law,  which  was  the 
court  where  the  guardian  filed  his  petition,  had 
no  jurisdiction.  In  Pinkerton  v.  Sargent,  103 
Mass.  570,  it  is  held  that  the  privilege  of  waiver 
is  a  purely  personal  right,  and  its  exercise  rests 
in  her  personal  discretion  alone;  that  it  is  not 
a  question  of  mere  pecuniary  advantage,  that 
the  widow's  knowledge  of  the  family  arrange- 
ment, the  wishes  of  her  husband,  equitable 
considerations  known  and  appreciated  only  by 
her,  may  all  have  weight  and  influence  in  de- 
termining her  election,  and  that  it  is  a  privi- 
lege which  cannot  be  regarded  as  a  portion  of 
her  estate 

Our  Statute  (How.  Stat.  §  5824)  relating  to 
wills  provides  that  all  dispositions  of  personal 
property  by  last  wills  and  testament  shall  be 
subject  to  the  following  limitations:  "If  the 
testator  shall  leave  surviving  him  a  wife,  tbe 
testamentary  disposition  shall  be  subject  to 
the  election  of  such  wife  to  take  any  interest 
that  may  be  given  to  her  by  the  testator  in  his 
last  will  and  testament;  or,  in  lieu  thereof,  to 
take  the  sum  or  share  that  would  have  passed 
to  her  under  the  Statute  of  Distributions  had 
the  testator  died  intestate,  until  the  sum  shall 
amount  to  five  thousand  dollars,  and  of  the 
residue  of  the  estate  one  half  the  sum  or  share 
that  would  have  passed  to  her  under  the  Stat- 
ute of  Distributions  had  the  testator  died  in- 
testate; and,  in  case  no  provision  be  made  for 
her  in  said  will,  she  shall  be  entitled  to  the 
election  aforesaid."  Section  5825  provides 
that  ''  the  election  to  take  otherwise  than 
Muder  the  will  in  any  contingency  above  con- 
templated shall  be  made  in  writing,  ar>d  filed 
in  the  court  in  which  proceedings  for  the  set- 
tlement of  the  estate  are  being  taken,  wirbin 
one  year  from  the  probate  of  the  will;  and  the 
failure  to  file  such  election  within  the  time 
above  provided  shall  be  deemed  an  election  to 
take  under  the  will."  This  statute  gives  to  the 
widow  an  opportunity  to  assert  a  right,  rather 
than  an  opportunity  to  waive  such  right. 
Pecuniary  advantages  are  rarely  waived,  and 
it  will  not  do  to  rest  the  construction  of  a  stal< 
ute  which  confers  a  substantial  right  upon 
purely  sentimental  considerations,  nrbe  statute 
gives  to  the  widow  a  choice,  and  it  will  not 
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be  presumed  that  the  Leeislatare  intended  that 
the  right  of  choice  Bhould  be  denied  to  an  in- 
competent simply  because  the  right  to  choose 
involves  as  an  mddent  the  right  to  waive  that 
choice,  because  in  an  isolated  case  a  competent 
person  might  possibly  conclude  to  waive  the 
choice.  The  will  does  not  create  the  bar,  nor 
does  the  statute  confer  a  mere  privilege.  The 
bar  is  grounded  in  acauiescence  for  uie  statu- 
tory period.  The  will  is  subject  to  the  dissent 
of  the  widow,  and  becomes  operative  by  her 
assent  to  its  provisions.  The  statute  makes 
her  failure  to  renounce  conclusive  evidence  of 
her  election  to  accept.  The  statute  contem- 
plates an  election  either  to  take  under  the  will 
or  under  the  statute.  In  one  case  that  election 
is  evidenced  by  a  writing  filed,  and  in  the 
other  by  consenting  for  the  statutory  period. 
The  one  is  expressed,  the  other  impliea.  An 
incompetent  is  incapable  of  consent^  and  there 
can  be  no  implication  of  assent  or  presumption 
of  acquiescence  from  the  failure  of  an  incom- 
peteDt  to  act.  Dighy  v.  Hatoard,  4  Sim.  588,  2 
Clark  &  F.  636;  Ashby  v.  Palmer,  1  Meriv. 
296;  SeeUuY.Jago^lV.  Wms.  889;  Breasted y. 
Farmers  L  ds  T,  Oo.  ^  Hill,  73. 

As  was  said  in  a  very  able  discussion  of  the 
question  in  Collins  v.  Carman,  5  Md.  605:  *'If 
she  is  concluded  by  the  omission  to  renounce, 
then  there  is  one  law  for  a  sane  wife  and  an- 
other law  for  an  insane  wife,  for  the  former 
may  protect  herself  in  her  legal  rights  by 
making  due  renunciation,  whereas  the  latter, 
from  her  inability  to  act  at  all,  is  deprived  of 
her  le^al  rigbts.  But  there  is  but  one  law  for 
the  wife,  sane  or  insane;  and  if  the  transac- 
tion is  in  one  case  in  the  nature  of  a  pur- 
chase, grounded  on  consent,  choice,  election, 
acceptance,  so,  in  the  other,  as  there  is  no 
capacily  there  can  be  no  contract,  and  she 
cannot  be  said  to  sell  her  legal  rights.  Of  all 
persons  whom  the  law  regards  with  the  great- 
est care  and  tenderness  and  zeal,  the  unhappy 
lunatic  may  be  considered  the  first.  It  is  not 
mere  Cbrlstian  feeling,  it  is  not  the  conse- 
quence of  improved  civilization,  but  it  is  found 
in  our  law  from  the  earliest  periods,  as  ancient 
as  law  itself,  that  a  lunatic  can  do  no  prejudice 
to  his  person  or  estate;  he  can  commit  no 
crime,  incur  no  forfeiture,  make  no  contract. 
Limitations  do  not  run  against  him.  And 
even  if  our  act  bad  said  per  directum,  that  a 
widow  should  forfeit  her  legal  rights  if  she  did 
not  renounce,  the  law  would  have  Rafted  an 
exception  in  favor  of  a  lunatic  widow,  and 
would  have  held  the  act  to  be  lez  sitbgraviori 
lege.  It  would  not  have  been  presumed  that 
the  Legislature  intended  to  abrogate  all  the 
cherished  and  sacred  principles  of  the  law  in 
relation  to  lunatics,  much  less  in  the  actual 
provisions  of  the  Act,  which  clearly  provides 
for  an  opportunity  for  election,  which  of 
course  implies  capacity  to  elect."  In  the  lan- 
guage of  the  court  in  the  Was?iburn  Case^  su- 
pra, we  do  not  think  it  was  the  design  of  the 
statute  in  question  to  limit  or  abrogate  the  ju- 
risdiction of  a  court  of  equity  in  a  proper  case. 
tSuch  an  inference  should  not  be  made  with- 
out a  clear  expression  of  such  legislative  in- 
tent. 

It  is  insisted  here,  however,  that  the  election 
was  not  mnde  by  the  probate  court,  and  that 
there  was  no  showing,  at  the  time  of  the  elec- 
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tlon,  that  at  that  time  the  widow  was  incompe- 
tent to  make  it.    All  the  prooeedinga  were- 
before  the  court    The  widow  had  been  in 
May,  1888,  declared  to  be  incompetents    Id> 
August  of  the  same  year  her  hosband's  will 
had  been  admitted  to  probate,  and  in  Novem- 
ber, 1880,  the  election  was  filed.    The  petitioi> 
for  the  appointment  of  a  guardian  filed  by  her 
husband  set  forth  that  she  was  mentally  in- 
competent on  account  of  her  extreme  old  age. 
being  nearly  84  years  of  age;  that  she  wa» 
physically  aiseasea,  having  been  paralyzed, 
seriously  affecting  her  in  mind  and  body,  so- 
that  she  was  incapable  of  caring  for  herself. 
Upon  this  petition  she  had  been  declared  in- 
competent less  than  six  months  prior  to  th» 
filing  of  the  election.    There  is  no  pretense 
that  she  improved  either  physically  or  mental- 
ly.   The  court  recognized  her  incompetencr 
at  the  time  of  the  filing  of  her  election.    It 
therefore  appears  that  there  was  sufScient  be- 
fore the  court  at  that  time  to  satisfy  the  pro> 
bate  Judge  of  her  incapacity  to  act  for  herself. 
The  guardian  applied  to  the  probate  judge  a» 
to  what  he  should  do  regarding  the  matter  of 
said  election,  and  the  order  shows  that  "he- 
there  made  known  to  the  court  the  value  of 
the  estate  of  Stephen  Andrews,  the  age  of  the- 
widow,  and  the  value  of  her  estate  and  the- 
terms  of  said  will  .  .  .  were  then  and  there- 
considered  and  discussed  by  the  court  and  said 
guardian.*'    The  court  thereupon  advised  the- 
guardian  that  he  "should  as  guardian  do  aft 
he  would,  were  he  such  widow,  and  possessed 
of  mental  capacity  to  act  in  the  premises;  that» 
receiving  such  advice,  said  guardian  declared 
in  open  court  that  he  would  elect  for  his  said 
ward  to  take  under  the  statute,  and  such  elec* 
tion  was  then  drawn  by  the  registrar  of  the 
court,  signed  by  said  guardian,  and  filed;  that 
such  election  by  said  guardian  and  the  draft- 
ing thereof  by  the  registrar  were  made  with 
the  knowledge  and  consent  of  this  court."' 
We  think  the  election  a  valid  one.     Here  waft 
more  than  a  simple  filing  of  a  paper  by  the 
guardian  of  his  determination.    In  effect,  the 
guardian  applied  to  the  court  for  leave  to  elect 
to  take  under  the  statute,  setting  forth  the  age- 
and  condition  of  bis  ward  and  here&tate,  the^ 
amount  of  her  property,  the  provision  made 
by  her  husband  for  her,  and  the  value  of  her 
husband's  estate,  and  made  and  filed  the  elec- 
tion as  the  result  of  that  conference  with  the- 
probate  judge,  as  to  what  would  be  in  and  for 
her  interest,  and  the  probate  iudge  approved 
the  election.    It  is  as  if  he  had  filed  a  petition 
setting  forth  the  facts,  declaring  what,  in  his- 
opinion,  would  be  in  and  for  the  interest  of 
the  widow,  making  an  election,  and  asking  the 
approval  of  the  court,  and  the  court  had  en* 
tered  an  order  approving  such  election.    The 
statute  requires  the  election  to  be  evidenced 
by  a  writing  filed  in  the  court     In  the  present 
case  the  writing  was  filed  by  the  guardian, 
and  an  order  is  entered  showing  that  it  wses. 
done  with  the  leave,  approval,  and  consent  of 
the  court,  after  full  consideration  of  the  facts. 

T/ie  decree  made  and  entered  b^  the  Circuit 
Court  is  afflrmed,  with  costs  to  the  appellee,, 
and  it  will  be  certified  to  the  Probate  Couix 
accordingly. 

The  other  Justices  concurred. 
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▲  state  tax  on  the  fSranchlse  of  a  tele- 
£^aph  ecMnpany  which  hae  aeceptef^ 
the  proTlslona  of  the  Act  of  Con^^reu 
of  Jolgr  84»  1866»  provldinK  for  and  la  the 

construction  of  telegraph  llnee  and  for  securing 
to  the  govemment  the  use  of  the  same  for  postal^ 
mllitarx*  and  other  purposes*  Is  void  as  an  at- 
tempt to  tax  an  Instrument  of  the  general  gov- 
ernment. 

(September  Z,  1802.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  superior  court  for  the  City  and  County 
of  San  Francisco  in  favor  of  plaintiff  in  an 
action  brought  to  enforce  payment  of  taxes. 
JSevensd, 

The  facts  are  stated  in  the  opinion. 

Mr.  R.  B.  Carpenter  for  appellant. 

Messrs.  William  H.  H.  Hart,  Aiiy-Gsn.^ 
end  W.  A*  S.  Nicholaon,  for  respondent: 

In  Western  U.  Tdeg.  Co.  y.  Massachusetts, 
125  U.  8.  630,  81  L.  ed.  790,  it  is  said: 
"It  never  could  have  been  intended  by  the 
Congress  of  the  United  States,  in  conferring 
Tipon  a  corporation  of  {one  state  the  authority 
to  enter  the  territory  of  any  other  state,  and 
ersct  its  poles  and  lines  therein,  to  establish 
the  proposition  that  such  a  company  owed  no 
obedience  to  the  laws  of  the  state  into  which  it 
thus  entered,  and  was  under  no  obligation  to 
pa^  its  fair  proportion  of  the  taxes  necessary 
to  Its  support." 

In  Western  17.  Teleg.  Co.  v.  Texas,  105  U. 
B.  4e0,  26  L.  ed.  1067,  the  court  said:  "  Its 
property  in  the  state  is  subject  to  taxation  the 
aame  as  other  property,  and  it  may  undoubt- 
edly be  ta^ed  in  a  proper  way  on  account  of 
its  occupation  and  Its  business.** 

In  Western  U,  Teleg.  Co.  v.  Q>m.,  110  Pa. 
406,  the  Act  of  Congress  was  there,  as  in  the 
present  case,  set  up  as  a  defense.  The  court, 
in  passing  upon  the  question,  said  :  '*  Third, 
Defendant  contends  that  the  tax  is  invalid  be- 
cause it  is  in  conflict  with  the  Act  of  Congress, 
approved  July  24,  1866,  which  was  accepted 
by  defendant.  No  fact  has  been  shown,  or 
reason  given,  why  this  is  so,  and  we  know  of 
none." 

In  this  state  the  Constitution  having  de- 
clared  that  franchises  are  property,  and  that 
all  property  in  the  state  not  exempt  from  tax- 
ation shall  be  assessed  in  proportion  to  its 
value,  to  be  ascertained  as  provided  by  law 
{Const,  art.  13,  g  1,)  it  would  seem  to  follow 
that  the  tax  must  be  accordins:  to  the  valua- 
tion made  by  the  of9cer  appointed  for  that 


purpose.  If  the  state  can  impose  a  tax  on  the 
franchise  of  a  corporation  in  the  nature  of  an 
excise  or  duty,  it  does  not  exclude  the  taxation 
by  a  valuation  made  by  an  assessor. 

tipring  Valley  Water  Works  v.  Scliaitler,  63 
Cal.  69. 

The  means  employed  by  the  government  to 
carry  on  its  operations  cannot  be  taxed,  but 
the  property  of  agents  employed  by  the  gov- 
ernment to  help  it  in  carrying  on  its  operations 
may  be  taxed. 

A  railroad  which  is  simply  employed  as  an 
agent  by  the  state  to  transport  its  mails,  sup- 
plies, etc.,  is  not  exempt. 

Thomson  v.  Union  Pac.  R.  Co.  70  U.  S. 
9  Wall.  679.  19  L.  ed.  792;  People  v.  Cejitral 
Pac.  B.  Co.  43  Cal.  398;  Huntington  v. 
(Antral  Pac.  B.  Co.  2  8awy.  603;  Western  U. 
Teleg.  Co.  v.  Richmond,  26  Gratt.  1. 

The  Western  Union  Telegraph  Company  is 
not  exempt  from  state  taxation. 

Western  U,  Teleg.  Co.  v.  Richmond,  supra. 

There  is  a  clear  distinction  between  taxation 
of  the  property  of  a  private  corporation  em- 
ployed by  the  government,  and  the  taxation 
of  the  means  and  instrumentalities  of  the  gov- 
ernment in  the  possession  of  such  a  corpora- 
tion. 

The  property  of  a  lailroad  may,  for  example, 
be  taxed,  but  not  the  mail  or  other  merchan- 
dise which  it  carries  for  the  government. 

Ihid, 

The  right  to  tax  a  railroad  company  is  not 
affected  by  reason  of  the  fact  that  its  property 
is  mortgaged  to  the  United  States. 

Thomson  v.  Union  Pac.  R.  Co.  supra. 

A  tax  on  the  franchise  may  be  made  pro 
rata,  according  to  total  mileage. 

Buffalo  d  E.  R.  Co.  v.  Com.  3  Brewst.  386. 

Even  railroad  property  situated  in  a  United 
States  military  reservation  may  be  taxed. 

Fort  Leavenworth  R,  Co.  v.  Louse,  27  Kan. 
749. 

Lands  |i:rantcd  by  a  state  to  a  railroad  com- 
pany, to  aid  in  its  construction,  are  not  exempt 
from  taxation. 

Memphis  d  St.  L.  R.  Co.  v.  Loftin,  105  U. 
8.  258,  26  L.  ed.  1042;  Wisconsin  Cent.  R. 
Co.  V.  Price  County,  133  U.  S.  496,  33  L.  ed. 
687. 

In  the  case  of  a  foreign  corporation  the  state 
may  impose  any  tax  which  it  sees  proper  in 
the  nature  of  a  franchise  tax,  for  permitting  it 
to  carry  on  business  within  its  limit. 

People  V.  Philadelphia  Fire  Asso,  92  N.  Y. 
811,  1  Am.  &  Eng.  Corp.  Cas.  1. 

The  franchise  of  a  railroad  company  may 
be  taxed  as  a  distinct  entry. 

Chicago,  B,  db  Q.  R,  Co.  v.  Paddock,  75  HL 
616;  Chicago,  B.  <&  Q.  R.  Co.  v.  Cole,  Id.  591; 
Com,  V.  Hamilton  Mfg.  Co.  12  Allen,  298,  78 
U.  8.  6  Wall.  682.  18  L.  ed.  904;  Com,  v. 
Lou>ett,  Gas  Light  Co.  12  Allen  75;  Porter  v. 
Rochford,  R,  L  <&  St.  L.  R.  Co.  76  111.  561; 


Koos.— The  review  In  the  above  ease  of  the  au- 1    For  note  on  state  taxes  as  affecting  commeroe, 
thorlties  on  the  subjeot  Involved  leaves  little  to  be   see  Rothenoel  v.  Meyerle  (Pa.>  9  L.  R.  A.  386. 


added  upon  It. 

Tor  note  as  to  tax  on  franchise  or  business  of  oor* 
poration,  see  People  v.  Wemple  (N.  Y.)  0  L.  B.  A. 
iOBL 
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For  note  on  what  property  constitutes  part  of 
the  franchise  of  a  corporation  for  purposes  of  tax- 
ation, see  YeUow  River  Imp.  Co.  v.  Wood  Ck)unt7 
(Wis.)  anU,  9Si, 
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state  Bailroad  Tax  CaH9,  93  U.  B.  675,  28  L. 
ed.  663. 

A  forel/^D  corporation  baviDS  a  place  of  bus- 
iness wiihin  tbe  common  wealw  may  be  taxed 
on  the  franchise  exercised  witbin  the  state. 

Com.  v.  Lancaster  Sav.  Bank,  128  Mass. 495. 

Franchises  in  this  state  are  taxable. 

San  JoiS  Oaa  Co.  v.  January,  57  Cal.  614; 
People  V.  Badlam,  Id.  594;  Spring  Valley  Wa- 
ter Works  V.  Schottler,  62  Cal.  72;  San  Fran- 
cisco Qas  lAght  Co,  v.  SckotOer,  Id.  119;  t^te 
Tax  on  Bailway  Gross  Receipts,  82  U.  S.  15 
Wall.  284,  296,  21  L.  ed.  164,  168;  State  Bail- 
road  Tax  Cases,  92  U.  8.  575,  608,  28  L.  ed. 
663,  669;  Porter  v.  Rockford  dh  B.  I.  db  St.  L, 
B.  Co.  76  111.  573;  Monroe  County  8af>.  Bank 
V.  Boc/iester,  87  N.  Y.  867;  Western  U,  Tdeg. 
Co,  V.  Massachusetts,  125  U.  S.  530,  81  L.  ed. 
790;  Morgan  v,  Louisiana,  93  U.  8.  228,  28 
L.  ed.  861;  Massachusetts  v.  Western  U.  Teleg, 
Co.  141  U.  8.  40,  35  L.  ed.  628.  . 

Tbe  mere  fact  tbat  the  Federal  government 
makes  use  of  a  railroad  for  the  carriage  of 
mails  and  tbe  transportation  of  mimitions  of 
war,  does  not  constitute  it  an  agency  of  tbat 
government  so  as  to  exempt  its  property  from 
taxation. 

People  V.  Central  Pac.  B.  Co.  48  Cal.  898; 
Huntington  v.  Central  Pac.  B.  Co.  2  Sawy. 
503;  Massachusetts  v.  J^esto'n  U,  TeUg.  Co,  141 
U.  8.  40,  85  L.  ed.  628. 

McFarland*  J,,  delivered  the  opinion  of 
the  court: 

This  action  was  brought  to  recover  a  cer- 
tain sum  of  money  alleged  to  be  due  from  de- 
fendant to  plaintiff  for  state  and  county  taxes 
alleged  to  have  been  duly  assessed  and' levied 
"  upon  personal  property  of  said  defendant, 
to  wit,  franchise  for  the  fiscal  year  ending 
June  80,  1886.  **  Judgment  was  rendered  for 
plaintiff,  and  defendant  appeals  from  the 
judgment.  From  the  findings  of  the  trial 
court,  and  the  written  stipulations  of  the 
parties  contained  in  a  bill  of  exceptions,  tbe 
following  are  substantially  the  facts  upon 
which  the  appeal  must  be  determined :  Dur- 
ing the  times  mentioned  in  the  complaint, 
appellant  was,  and  still  is,  a  corporation 
*"  organized  and  existing  under  tbe  laws  of 
the  state  of  New  York,"  and  engaged  in  the 
business  of  transmitting  telegraphic  mes- 
sages. "It  is  not  organized  under  the  laws 
of  the  state  of  California,  and  has  derived 
no  franchise  therefrom.  *'  For  the  said  fiscal 
year  ending  June  80,  1886,  the  appellant 
was  assessed  upon  all  its  lines  and  property 
within  this  state  for  state  and  city  and  county 
taxes,  and  paid  all  of  said  taxes.  The  as- 
sessment upon  which  the  taxes  sued  for  in 
this  action  is  based  is  as  follows:  "Fran- 
chise, $50,000 ;"  and  no  other  taxes  or  causes 
of  action  are  here  involved.  On  July  24, 
1 866,  there  was  approved  an  Act  of  the  Con- 
gress of  the  United  States  entitled  "  An  Act  to 
Aid  in  the  Construction  of  Telegraph  Lines, 
and  to  Secure  to  the  Government  the  Use  of 
the  Same  for  Postal,  Military,  and  Other 
Purposes,"  which  Act  was  put  in  evidence. 
It  is  to  be  found  at  pages  221,  222,  U.  S. 
Stat,  at  L.  1865-1867,  also  incorporated  in 
title  65  of  the  Revised  Statutes.  This  Act 
provides  "  that  before  any  telegraph  company  | 

17  L.  R.  A. 


shall  exercise  anr  of  the  powers  or  privileges 
conferred  by  this  Act,  such  company  sli^ll 
file  their  written  acceptance  with  the  post- 
master general  of  the  restrictions  and  obliga* 
tions  required  by  this  Act ;"  and  such  written 
acceptance  was  so  filed  by  the  appellant  here- 
in on  June  12,  1867.  It  is  not  necessary,  at 
this  point,  to  state  in  detail  tbe  provisiona 
of  that  Act,  because  the  United  States  su- 
preme court,  in  decisions  hereinafter  noticed, 
has  declared  its  nature,  purpose,  and  scope, 
and  the  character  of  the  rights  and  privileges 
which  it  conferred  upon  Uie  appellant  here- 
in. It  is  sufficient  here  to  say  generally  that 
the  Act  gives  the  appellant  the  right  to  con- 
struct and  maintain  telegraph  lines,  not  only 
through  the  public  domain,  portions  of 
which  are  granted  to  it,  and  across  navigable 
streams  ana  waters,  but  also  over  and  along 
any  of  the  "post  roads  of  the  United  States 
which  have  been  or  may  hereafter  be  declared 
such  by  Acts  of  Congress ;"  that  it  provides 
for  a  prioritv  of  telegrams  between  the  de- 
partments of  the  United  States  government 
and  their  officers  and  agents  over  all  other 
business,  and  that  they  shall  be  sent  at  rates 
fixed  bv  the  postmaster  general ;  and  that, 
under  the  Act,  the  United  States  may  at  any 
time  after  five  years,  for  postal,  military, 
or  other  purposes,  purchaae  all  the  lines  and 
property  of  the  appellant  at  a  value  to  be 
appraised  in  the  manner  provided  in  said 
Act.  It  further  appears  that  on  and  prior  to 
the  first  Monday  of  March,  1885,  the  defend- 
ant, as  such  corporation,  had  constructed 
and  was  maintaining  and  operating  in  the 
state  of  California,  along  the  military  and 
post  roads  of  the  United  States,  and  over, 
under,  and  across  the  navigable  streams  or 
waters  of  the  United  States,  telegraph  lines 
aggregating  6,531^  miles,  and  8,50ii  miles- 
of  telegraph  poles,  and  84  f  miles  of  said 
wires  and  nine  miles  of  said  poles  are  in  the 
city  and  county  of  San  Francisco ;  that  all  of 
said  lines  are  used  by  defendant  in  the  trans- 
mission of  telegrams  from  points  in  the  state 
of  California  to  points  in  the  other  states  of 
the  United  States  and  to  foreign  countries, 
and  from  said  other  states  and  countries  U> 
points  within  the  state  of  California,  as  well 
as  in  the  transmission  of  telegrams  from  point 
to  point  within  the  state  of  California ;  that 
the  defendant  is  likewise  engaged  in  the 
transmission  over  said  wires  of  messages  for, 
from,  and  between  the  several  departments 
of  the  government  of  t^e  United  States ;  that 
said  messages  last  mentioned  are  by  this  de- 
fendant given  priority  overall  other  busi- 
ness, and  are  sent  at  rates  annually  fixed  by 
the  postmaster  general  of  the  United  States. 
Under  these  &ct8,  it  is  contended  by  ap- 
pellant, among  other  things,  which  we  aa 
not  deem  it  necessary  to  discuss,  that  the 
appellant  is  one  of  the  means  employed  by 
the  United  States  government  for  carrying- 
into  effect  its  sovereign  powers ;  that  the  at- 
tempt to  tax  its  franchise,  in  addition  to  the 
taxes  which,  in  common  with  others,  it  pays 
on  its  property,  is  an  attempt  to  tax  "the 
operation  of  an  instrument  employed  by  the 
government  of  the  Union  to  carry  its  powers 
into  execution,"  within  the  meaning  of  the 
decision  in  McCulloch    v.  Maryland,  ir^pra; 
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and  that  therefore,  the  taxes  sought  to  be  re- 
covered in  Uiis  action  were  beyond  the  luris- 
diction  of  the  state  to  levj,  and  voia.  If 
the  appellant  is  to  be  considered  an  instru- 
ment of  the  national  government,  within  the 
meaning  of  Mc0vXlo3i  v.  Maryland,  then  it 
is  quite  clear  that,  within  the  meaning  of 
that  celebrated  case,  the  attempted  tax  on 
the  franchise  of  the  appellant  was  a  tax  upon 
its  "operations."  It  is  true  that  the  state  of 
Maryland  had  put  its  attempt  to  tax  the 
United  States  Bank  in  the  shape  of  a  provis- 
ion that  its  notes  should  be  upon  stamped 
paper  furnished  by  the  state  at  certain  stated 
prices :  but  it  is  impossible  to  see  how  that 
method  of  taxation  was  any  more  a  tax  upon 
the  **  operation"  of  the  bank  than  a  general 
tax  upon  its  franchise — upon  its  right  to  op- 
erate at  all — would  have  oeen.  There  is  in 
principle  no  distinction  between  the  two 
methods  of  effecting  the  same  result.  But 
there  is  no  need  of  general  argument  upon 
the  subiect,  because  the  precise  question  was 
definitely  settled  by  the  Supreme  Court  of 
the  United  States  in  the  case  of  California 
V.  Central  Pac,  R,  Co,,  127  U.  S.  1,  83  L. 
ed.  150.  In  that  case  the  state  of  California 
had  attempted  to  tax  the  "franchise"  of  the 
railroad  company,  and  the  latter  set  up  that 
it  had  franchises  from  the  general  govern- 
ment, granted  under  certain  well-known 
Acts  of  ConjH'ess,  which  the  state  had  no 
jurisdiction  to  tax.  The  decision  of  the 
court,  from  which  there  was  no  dissent,  was 
delivered  by  Mr,  Justice  Bradley  in  a  very 
elaborate  opinion,  and  we  have  space  here 
only  to  quote  the  vital  |)arts  of  it  on  the 

Suestion  before  us.  Having  concluded  that 
le  railroad  company  had  certain  franchises 
from  the  general  government,  the  court  says : 
**  Assuming  that  uie  Central  Pacific  Railruad 
Company  had  received  the  important  fran- 
chise referred  to  by  the  grant  of  the  United 
States,  the  question  arises  whether  they  are 
legitimate  subjects  of  taxation  by  the  state. 
They  were  granted  to  the  company  for  na- 
tional purposes  and  to  subserve  national  ends. 
It  seems  verv  clear  that  the  state  of  Califor- 
nia can  neither  take  them  away  nor  destroy 
nor  abridge  them  nor  cripple  them  by  on- 
erous burdens.  Can  it  tax  them?  It  may 
undoubtedly  tax  outside  visible  property  of 
the  company  situated  within  the  state.  That 
is  a  different  thing.  But  may  it  tax  fran- 
chises which  are  the  grant  of  the  United 
States?  In  our  judgment  it  cannot.  .  .  . 
As  Chief  Justice  Marshall  said  in  McCuUoch 
V.  Maryland,  'the  power  to  tax  involves  the 
power  to  destroy.  *  Recollecting  the  funda- 
mental principle  that  the  Constitution,  laws, 
and  treaties  of  the  United  States  are  the 
supreme  law  of  the  land,  it  seems  to  us  al- 
most absurd  to  contend  that  a  power  given 
to  a  person  or  corporation  by  the  United 
States  may  be  ^ubjected  to  state  taxation. 
The  power  conferred  emanates  from,  and  is 
a  portion  of,  the  government  that  confers  it. " 
And,  again,  the  court,  speaking  of  the  taxa- 
tion of  a  franchise,  says :  ^'It  has  no  limita- 
tion but  the  discretion  of  the  taxing  power. 
The  value  of  the  franchise  is  not  measured 
like  that  of  property,  but  may  be  ten  thous- 
and or  ten  hundred  thousand  dollars,  as  the 
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Legislature  may  choose.  Or,  without  any 
valuation  of  the  franchise  at  all,  the  tax  may 
be  arbitrarily  laid.  It  is  not  an  idle  obiec* 
tion,  therefore,  made  by  the  company  against 
the  tax  imposed  in  the  present  case."  Under 
this  decision,  therefore,  is  it  entirely  clear 
that  if  the  appellant  is  an  instrument  of  the 
national  government,  within  the  meaning  of 
McCuUocli,  V.  Maryland,  or  has  franchises 
granted  by  that  government  for  national  pur- 
poses, then  the  tax  involved  in  the  case  at 
bar  cannot  be  maintained. 

The  remaining  question  of  importance  is 
this :  Are  the  relations  of  appellant  to  the 
national  government,  and  its  franchises  de- 
rived therefrom,  of  such  character  as  to  bring 
it  within  the  principles  of  the  cases  above 
cited?  We  think  that  the  decisions  of  the 
Supreme  Court  of  the  United  States  answer 
this  question  in  the  affirmative.  Indeed,  the 
very  case  of  California  v.  Central  Pac.  R, 
Co.,  to  which  we  have  just  referred,  seems 
to  be  itself  a  determination  of  the  point  in 
favor  of  appellant :  for  a  comparison  of  the 
Railroad  Acts  which  were  held  in  that  case 
to  have  conferred  franchises  upon  the  railroad 
company,  with  the  Act  of  July  24,  1866,  re- 
specting telegraph  companies,  (hereinbefore 
mentioned,)  shows  that  the  difference  be- 
tween the  rights  and  powers  granted  in  the 
two  instances  is  a  difference  of  degree  only, 
and  not  of  kind.  An  interstate  railroad  is 
a  thinjB^  of  more  magnitude,  and  has  greater 
financial  and  commercial  value,  than  an  in- 
terstate line  of  wires  and  poles  used  for  tel- 
egraphy. The  transportation  of  troops  and 
munitions  of  war  is,  no  doubt,  a  thing  of 
graver  importance  than  the  transmission  of 
telegraph  messages;  but  the  latter  has  be- 
come, luso,  an  absolute  necessitv  to  the  prop- 
per  administration  of  the  national  govern- 
ment, either  in  peace  or  war.  If,  therefore, 
as  was  held  in  tiie  decision  last  mentioned, 
the  rights,  privileges,  and  powers  conferred 
by  Congress  on  the  railroad  company  con- 
stitute franchises  which  a  state  cannot  tax, 
it  seems  impossible  to  escape  the  conclusion 
that  the  rights,  privileges,  and  powers  thus 
conferred  upon  tne  appellant  also  constitute 
such  franchises.  But  the  Supreme  Court  of 
the  United  States  has  had  occasion  to  declare 
the  character  and  position  of  the  appellant, 
with  respect  to  the  question  here  involved, 
in  cases  in  which  the  appellant  itself  was  a 
party  to  the  record.  In  December,  1866,  the 
Legislature  of  Florida  passed  an  Act  grant- 
ing to  the  Pensacola  Telegraph  Company 
"the  sole  and  exclusive  right  and  privilege" 
of  maintaining  lines  of  electric  telegraph 
through  certain  parts  of  that  state.  There 
was  nothing  in  the  state  Constitution  of 
Florida  which  prohibited  its  Legislature 
from  granting  such  exclusive  privileges 
within  its  own  jurisdiction.  Afterwards  a 
certain  railroad  company  granted  the  right 
to  erect  a  telegraph  line  along  its  right  of 
way,  to  the  Western  Union  Telegraph  Com- 
pany, the  appellant  in  the  case  at  bar.  The 
latter  company  had  commenced  the  erection 
of  the  line  when  the  said  Pensacola  Company 
commenced  an  action  in  the  United  States 
circuit  court  to  enjoin  the  work,  on  account 
of  ito  alleged  exclusive  right  under  said  Act 
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t>f  the  Legislature  of  Florida,  with  which 
the  proposed  line  of  the  Western  Union  Com- 
pany competed.  The  action  was  dismissed 
in  the  circuit  court,  and  an  appeal  was  taken 
by  the  Pensacola  Company  to  the  Supreme 
Court  of  the  United  States,  where  the  judg- 
ment was  affirmed.  Pensaeda  Teleg.  Uo,  ▼. 
Western  U.  Teleg.  Co.,  ^  JJ,  S.  1,  24  L. 
ed.  708.  The  'case  was  elaborately  argued 
by  counsel  and  thoroughly  consideied  by  the 
court,  Mr,  Jvstice  Field  delivering  a  very 
able  and  exhaustive  dissenting  opinion.  The 
opinion  of  the  court  was  delivered  by  Chief 
Justice  Waite,  and  is  too  lengthy  to  be  quoted 
here.  It  was  decided,  however  in  brier,  that 
the  said  Act  of  July  24,  1866,  *"  to  aid  in  the 
construction  of  telegraph  lines, **  etc.,  was  a 
legitimate  and  proper  exercise  by  Congress 
t>f  the  power  **to  regulate  commerce  with 
foreign  nations  and  among  the  several  states,  ^ 
and  "*  to  establish  post-offices  and  post  roads  ;** 
that  the  powers  given  to  and  accepted  by  the 
"Western  Union  Telegraph  Company  cannot 
be  obstructed  by  state  legislation,  and  that 
Bald  Act  extends  not  only"  to  such  post  roads 
as  are  on  the  public  domain,  but  to  *'any 
of  the  military  or  post  roads  of  the  United 
States  which  have  oeen,  or  may  hereafter  be, 
declared  such  by  Act  of  Congress."  The 
eourt  says,  among  other  things,  as  follows : 
*^  It  is  not  necessary  now  to  inquire  whether 
Congress  may  assume  the  telegraph  as  part 
t>f  the  postal  system,  and  exclude  all  others 
from  its  use.  The  present  case  is  satisfied  if 
we  find  that  Congress  has  power,  by  appro- 
priate legislation,  to  prevent  the  states  from 
placing  obstructions  in  the  way  of  its  use- 
fulness.'* And  the  power  of  a  state  to  tax 
its  "franchise*"  to  an  unlimited  extent  would 
eeem  to  be  about  as  effective  a  means  as  could 
be  imagined  of  "placine  obstructions  in  the 
way  of  its  usefulness.^  But  Wettem  U» 
Teieg.  Co.  v.  Texas,  106  U.  S.  460,  26  L.  ed. 
1067,  is  still  a  more  pointed  case  in  favor  of 
appellant's  contention.  In  that  case  the 
Legislature  of  Texas  had  passed  a  statute 
providing  that  everv  telegraph  company  do- 
ing business  in  tlie  state  should  pay  a  certain 
tax  for  every  message  sent  by  it;  and  the 
Western  Union  Telegraph  Company,  appel- 
lant in  the  case  at  bar,  having  refused  to  pay 
taxes  under  said  statute,  basing  its  defense 
t>n  said  Act  of  Congress  of  July  24,  1866, 
Judgment  had  been  recovered  against  it  in 
the  state  court  for  the  amount  of  such  taxes. 
But  on  a  writ  of  error  the  judgement  was  re- 
versed. Here  was  a  case  almost  impossible 
to  be  distinguished  from  McCulloch  v.  Ma/ry- 
land.  The  court,  in  its  opinion,  delivered 
by  Chief  Justice  Waito,  among  other  things, 
lays :  "  In  Peruacola  Teieg.  Co.  v.  Western  U, 
TtUq.  Co.,  96  U.  S.  1,  24  L.  ed.  708,  this 
■court  held  that  the  telegraph  was  an  instru- 
ment of  commerce,  and  that  telegraph  com- 
panies were  subject  to  the  regulating  power 
of  Congress  in  respect  to  their  foreign  and 
interstate  business.  A  telegraph  company 
occupies  tlie  same  relation  to  commerce,  as  a 
carrier  of  messages,  that  a  railroad  company 
does  as  a  carrier  of  goods.  Both  companies 
Arc  instruments  of  commerce,  and  their  busi- 
ness is  commerce  itself."  The  opinion  then 
?efers  to  rights  held  by  the  said  telegraph 
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company  under  the.  said  Act  of  Congress  by 
which  it  became  a  **  government  agent ;"  and 
then,  referring  to  the  said  tax  attempted  to 
be  levied  on  its  messages  by  the  state  of 
Texas,  says :  **  As  such,  so  far  as  it  operates 
on  private  messages  sent  out  of  the  state,  it 
is  a  regulation  of  foreign  and  interstate  com- 
merce, and  beyond  the  power  of  the  state. 
That  is  fully  established  by  the  cases  already 
cited.  As  to  the  government  messages,  it  is 
a  tax  on  the  means  employed  by  the  govern- 
ment of  the  United  States  to  exercise  its  con- 
stitutional powers,  and  therefore  void.  It 
was  so  decided  in  McCuUoeh  v.  Maryland,  17 
U.  S.  4  Wheat.  816,  4  L.  ed.  579,  and  has 
never  been  doubted  since. "  And  thus  in  that 
case  the  Western  Union  Telegraph  Company 
is  put  in  exactly  the  same  class  with  the 
United  States  Bank  in  McCuUoch  v.  Mary- 
land, With  respect  to  the  last-named  case, 
we  stated  before  that  there  was  in  principle  no 
difference  between  a  stamp  tax  on  the  notes 
of  the  United  States  Bank  and  a  general  tax 
upon  its  ''franchise."  But  it  is  to  be  ob- 
served further  on  that  subject  that  the  statute 
of  Maryland  imposing  the  stamp  tax  provided 
that  the  bank  may  relieve  itself  rrom  the 
operation  of  the  provision  aforesaid  by  pay- 
ing annually  in  advance  to  the  treasurer  of 
the  Western  Shore,  for  the  use  of  the  state, 
the  sum  of  $15,000.  See  Act  on  page  819, 
4  Wheat.  And  so  the  bank  might  have 
avoided  the  purchase  of  stamped  paper  on 
which  to  issue  its  notes  by  simply  paying  a 
lump  sum  annually,  and  that  would  have 
been  the  paying  of  a  tax  upon  its  right  to 
carry  on  its  operations, — upon  its  franchise. 
And  if  the  court  had  seen  any  substantial 
difference  between  the  two  methods  of 
accomplishing  the  same  thing,  it  would  have 
told  the  bank  that  it  had  no  cause  to  com- 
plain of  the  illegal  stamp  tax,  because  that 
could  have  been  avoided  by  the  payment  of 
the  legal  franchise  tax.  Suppose  that  the 
statute  of  Maryland  had  maiie  no  mention 
of  a  stamp  tax,  and  had  simply  required  the 
annual  tax  of  $15,000,  does  any  one  suppose 
that  in  such  event  the  great  opinion  of  Chief 
Justice  Marshall  would  never  have  been 
written,  to  become  the  broad  and  sure  foun- 
dation for  subsequent  judicial  decision  in  the 
realm  of  constitutional  law? 

The  only  [decision  of  the  United  States 
Supreme  Court  which  can  be  invoked  with 
any  plausibility  in  favor  of  the  validity  of 
the  tax  here  involved  is  to  be  found  in  the 
case  of  Western  U.  Teleg.  Co.  v.  Mamachu- 
setts,  125  U.  S.  530,  81  L.  ed.  790.  An 
analysis  of  the  case,  however,  shows  it  to  be 
entirelv  consistent  with  the  decisions  and 
vi^ws  hereinbefore  cited  and  expressed.  In 
that  case  certain  taxes  levied  against  ap- 
pellant herein,  under  certain  statutes  of  the 
state  of  Massachusetts,  were  upheld ;  and  it 
is  true  that  in  those  statutes  the  words  **  cor- 
porate franchise''  are  used.  But  an  exam- 
ination of  those  statutes  will  show  that  the 
taxes  l^ere  involved  were  levied  upon  the 
property  of  the  company,  and  not  ui>on  its 
iranchise,  and  the  opinion  delivered  shows 
that  such  was  the  understanding  of  the  court. 
When  in  a  statute  a  certain  thing  is  par- 
ticularly described,  so  as  to  clearly  identify 
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it,  the  character  of  the  thing  is  not  changed 
by  a  misnomer.  The  Massachusetts  statutes, 
with  which  the  court  was  dealing,  may  be 
found  in  full  on  pages  531-535,  125  11.  B. 
They  contain  in  detail  a  long  and  somewhat 
complicated  plan  for  the  assessment  and 
taxation  of  corporations.  The  general  scheme 
is  that  each  corporation  shall  return  annually 
to  the  tax  commissioner  the  amount  of  its 
capital  stock,  with  its  par  and  market  value, 
and  also  a  list  of  structures,  works,  mach- 
inery, real  estate,  etc.  Railroad  and  tel- 
egraph companies  shall  also  return  the  whole 
length  of  tlieir  lines,  and  their  length  outside 
of  the  state.  The  commissioner  is  to  ascer- 
tain from  the  returns,  or  otherwise,  the  true 
market  value  of  the  shares  of  the  corporation, 
and  to  estimate  therefrom  the  fair  cash  value 
of  all  said  shares  constituting  its  capital 
stock.  He  is  also  to  ascertain  and  determine 
the  value  and  amount  of  all  real  estate,  ma- 
chinery, etc.,  owned  by  the  corporation. 
Tlien  from  the  aggregate  value  of  the  shares 
of  capital  stock,  ascertained  as  aforesaid,  a 
great  many  deductions  are  to  be  made,  and, 
in  case  of  railroad  and  telegraph  companies 
having  lines  running  beyond  the  state,  there 
is  to  be  deducted  '*such  portion  of  the  whole 
valuation  of  their  capital  stock,  ascertained 
as  aforesaid,  as  is  proportioned  to  the  length 
of  that  part  of  their  line  lying  without  the 
'Commonwealth,"  and  also  an  amount  ec^ual 
to  the  value  of  certain  property  located  with- 
in the  state,  and  subject  to  local  taxation ;  and 
the  corporation  is  to  pav  a  tax  on  such  part 
of  the  value  of  the  capital  stock  as  remains 
after  all  the  deductions  are  made.  It  thus 
appears  tiiat  these  statutes,  of  which  the 
foregoing  is  a  mere  summary,  undertake  to 
provide  a  Just  and  equitable  mode  by  which 
the  taxable  property  of  a  corporation  shall 
be  ascertained,  accordinff  to  business  prin- 
ciples and  usual  methods  of  valuation  and 
appraisement;  and  that  mode  is  radically 
and  entirely  different  from  the  unlimited 
irresponsible  taxation  of  a  **  franchise, "  with- 
out regulatipn  or  condition,  and  without 
any  necessary  consideration  of  property  val- 
ues or  recognized  rules  of  assessment,  such 
as  we  find  in  the  case  at  bar.  The  tax  under 
the  Massachusetts  statutes  was  a  tax  on  prop- 
erty, and  so  the  court  clearly  holds.  Counsel 
for  the  telegraph  company  in  that  case  argued 
that  Uie  tax  was  upon  the  franchise,  and 
therefore  void ;  and  the  court  said  upon  that 
point  as  follows:  ''The  argument  is  very 
much  pressed  that  it  is  a  tax  upon  the  fran- 
chise of  the  company,  which  franchise,  be- 
ing derived  from  the  United  States  by  virtue 
of  the  statute  above  recited,  cannot  be  taxed 
by  a  state;  and  counsel  for  appellant  oc- 
casionally speak  of  the  tax  authorized  by  the 
law  of  Massachusetts  upon  this  as  well  as  all 
other  corporations  doing  business  within  its 
territory,  whether  organized  under  its  laws 
or  not,  as  a  tax  upon  their  franchises.  But 
by  whatever  name  it  may  be  called,  as  de- 
scribed in  the  laws  of  Massachusetts,  it  is 
essentially  an  excise  upon  the  capital  of  the 
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corporation.  The  laws  of  that  commonwealth 
attempt  to  ascertain  the  just  amount  which 
any  corporation  engaged  in  business  within 
its  limits  shall  pay  as  a  contribution  to  the 
support  of  its  government  upon  the  amount 
and  value  of  the  capital  so  employed  by  it 
therein."  The  court  further  says  that  the 
rights  conferred  on  the  company  by  the  said 
Act  of  Congress  do  not  exempt  it  from  the 
**  ordinary  burdens  of  taxation, "  and  that  it  is 
"liable  upon  its  real  or  personal  property  as 
any  other  person  would  be ;"  and,  referring 
to  We9tem  U.  Tdeg.  Co.  v.  Texas,  supra,  it 
quotes  the  expression  of  Chief  Justice  Waite 
that  **  its  property  in  the  state  is  subject  to 
taxation  the  same  as  other  property. "  Again, 
the  court  says :  **  The  tax  in  the  present  case, 
though  nominally  upon  the  shares  of  the 
capital  stock  of  the  company,  is,  in  effect, 
a  tax  upon  that  organization  on  account  of 
property  owned  and  used  by  it  in  the  state 
of  Massachusetts."  We  think,  therefoi-e, 
that  the  decision  is  clearly  to  the  point  that 
the  thin^  there  sought  to  be  taxed,  **  as  de- 
scribed m  the  laws  of  Massachusetts,"  was 
not  "  franchise, "  but  property  in  the  ordinary 
sense,  **by  whatever  name  it  may  be  called." 
Under  this  view  the  case  is  entirely  consist- 
ent with  those  of  California  v.  Central  Pae. 
R.  Co.,  127  U.  S.  1,  82  L.  ed.  150.  and  with 
the  Pensacola  case  and  the  Texas  case  above 
cited  ;  otherwise,  it  is  impossible  to  reconcile 
it  with  those  cases.  Moreover,  in  the  Mas- 
sachusetts case,  the  statutes  provided  that  if 
the  telegraph  company  faife^l  to  pay  the 
taxes,  it  should  be  enjoined  from  doing  busi- 
ness, and  the  decree  of  the  It  wer  court  had 
awarded  an  in  j  unction ;  but  the  supreme  court 
reversed  that  part  of  the  decree,  and  held 
that  the  provision  in  the  statutes  for  an  in- 
junction was,  as  against  appellant,  void; 
thus,  in  effect,  recognizing  the  rights  of  the 
appellant  under  the  said  Act  of  Congress  as 
they  had  been  declared  in  the  other  decisions 
hereinbefore  cited.  The  case  of  Massachusettn 
V.  Western  U.  Teleg.  Co.,  141  U.  8.  40,  35 
L.  ed.  628,  also  cited  by  respondent,  is  the 
same,  piactically,  as  the  case  in  125  U.  S. 
530,  31  L.  ed.  790,  which  we  have  just  been 
reviewing.  It  must  be  remembered  that  it 
has  never  been  held  in  any  of  the  cases  tliat 
the  propertv  of  a  corporation  holding  na- 
tional franchises  was  not  subject  to  stati  tax- 
ation. In  McCulloch  V.  Maryland  the  court 
says:  " This  opinion  does  not  deprive  the 
states  of  any  resources  which  they  originally 

gossessed.  It  does  not  extend  to  a  tax  paid 
y  the  real  property  of  the  bank  in  common 
with  the  other  real  property  within  the  state. " 
From  the  foregoing  decisions  and  views, 
we  are  of  opinion  that  the  taxes  sought  to  be 
recovered  in  this  case  were  beyond  the  powe: 
of  the  state  to  levy,  and  therefore  void. 

The  judgment  is  reversed,  with  direction  to    ' 
the  superior  court  to  dismiss  the  action. 

We  concur :  De  Haven,  </./  Oarouttef 
J.;  Harrison^  J,;  Pattersoii«  J,;  Sharp- 
«teim  /. 
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Julius  J.  FRANK,  Appt., 

V. 

Edward  A.  DAVIS,  Bespt.- 

A  Judfl^ent  fbr  a  dellelenesr  vader  a 
Junior  mortgwkge  is  not  prevented  by 
the  impoflsibility  of  a  sale  of  the  land 

whioh  results  from  the  fact  that  pendlnv  appeal 
from  the  Judflrment  of  foreclosure  a  sale  of  the 
land  was  made  under  a  prior  mortgage  and  a 
surplus  was  left,  Insuffldent  to  pay  the  junior 
mortgage  although  the  statute  provides  for  a 
personal  Judgment  for  the  residue  of  the  debt 
which  Is  unsatisfied  **af  ter  a  sale  of  the  mortgaged 
property." 

(October  4^  veazj 

APPEAL  by  plaintiff  from  an  order  of  the 
General  Term  of  the  Supreme  Court,  First 
Department,  reversing  an  order  of  a  Special 
Term  for  New  York  Countj  granting  plain- 
tiff's motion  for  the  entry  of  a  deficiency  judg- 
ment for  the  balance  due  upon  a  mortgage 
held  by  plaintiff  against  defendant  after  the 
application  thereon  of  the  money  remaining 
after  the  satisfaction  of  the  first  mortgage. 
Sevened, 

Statement  by  Earl*  Ch.  J.: 

This  action  was  brought  to  f  oiecloae  a  mort- 
gage, and  the  ordinary  Judgment  of  foreclos- 
ure and  sale  was  given,  containing  the  usual 
provision  for  a  deficiency  judgment,  and  exe- 
cution thereon.  The  defendant  appealed  from 
the  Judgment  to  the  general  term  and  to  this 
court,  and  the  judgment  was  here  afllrmed. 
127  N.  Y.  678.  During  the  pendency  of  the 
appeals,  proceedings  on  the  Judgment  were 
stayed.  After  the  appeal  had  been  taken  to 
this  court,  an  action  was  commenced  to  fore- 
close a  prior  mortgage  upon  the  same  prem- 
ises, to  which  the  parties  to  this  action  were 
made  defendants,  and  that  action  resulted  in  a 
foreclosure  iudgment,  and  the  premises  were 
sold  under  that  Judgment  while  the  appeal  in 
this  action  was  pending  in  this  court,  and  a 
surplus  was  produced  after  satisfying  the  prior 
mortgage.  In  a  proceeding  for  the  distribu- 
tion of  such  surplus  upon  the  application  of 
this  plaintiff,  about  the  sum  of  $4,000  was  ap- 

1)lied  upon  his  judgment,  and  there  was  still 
eft  unpaid  thereon  upwards  of  $3,000.  There- 
after, upon  his  motion,  an  order  was  made  at 
special  term  directing  the  clerk  to  enter  and 
docket  a  judgment  in  his  favor  for  the  amount 
of  such  deficiency,  and  granting  him  execution 
therefor.  From  that  order  the  defendant  ap- 
pealed to  the  general  term,  where  it  was  re- 
versed, and  the  plaintiff  then  brought  this 
appeal  to  this'court. 

Mr,  Jalins  J.  Frank*  with  Jfr.  Samuel 
W.  WeUa*  for  appellant: 
The  order  applied  for  was  properly  granted. 


The  court  had  not  only  the  power,  but  ft  wa» 
its  duty,  to  make  the  order. 

Sietoert  v.  ffamd,  88  Hun,  44. 

The  correctness  of  these  views  will  appear 
from  an  examiiiation  of  the  statutes, — si.  Y. 
Code  Civ.  Proc.  §§  1626-1630;  2  N.  Y.  Rev. 
Stot.  191,  §§  162-156,— and  of  the  adjudica- 
tions thereunder. 

The  evident  purpose  of  these  enactmenta 
was  to  prevent  the  very  practice  which  the 
general  term  herein  sanctions. 

N.  Y.  Code  Civ.  Proc.  §§  1628, 1629;  Oark 
V.  SitnmoM,  56  Hun,  177. 

In  Equitable  L.  Ins,  Soc.  of  U.  8.  v.  Steitens, 
68  N.  Y.  341,  Rapallo  J.,  discussing  the  pro- 
visions of  the  Revised  Statutes,  said:  "Power 
was  thereby  given  to  the  court  of  equity  U> 
afford  complete  relief  in  mortgage  cases,  and 
the  general  rule  was  establish^,  that  when  a 
mortgagee  filed  his  bill  in  equity  he  debarred 
himself  from  proceeding  at  law,  eiUier  before- 
or  after  decree." 

See  Suydam  v.  BarOe,  9  Paige,  294, 4  L.  ed. 
706;  SeofiOd  v.  Dasehsr,  72  N.  Y.  491. 

After  the  sale  under  the  prior  mortgage,  so 
much  of  the  mortgaged  premises  as  represented 
the  equity  over  and  above  such  prior  mortgage- 
was  in  existence  In  the  shape  of  a  surplus  in 
the  hands  of  the  city  chamberlain,  to  all  intent* 
and  purposes  so  much  land,  or  land  of  so  muctk 
value. 

MatthmM  v.  Duryee,  4  Eeyes,  525;  Dunninf^ 
V.  Ocean  Nat.  Bank,  61  14.  Y.  497,  10  Am. 
Rep.  298. 

This  sale  fixed  the  value  of  the  land  as  weJl*. 
and,  as  defendant  was  a  partv  to  the  suit  ii^ 
which  it  was  ordered,  as  fairly  as  any  other 
sale  could  have  done. 

Mr,  Benjamin  N.  Cardosot  for  respond- 
ent: 

The  remedy  of  the  plaintiff  is  by  an  action> 
at  law  upon  the  bond.  He  canoot  obtain  a 
deficiency  judgment  until  there  has  been  a. 
sale  of  the  premises  under  his, own,  and  not 
under  a  prior  mortgage. 

Frank  v.  Davie,  61  Hun,  496;  LoA  v.  Wii- 
lie,  22  Hun,  508;  CM  v.  Thornton,  8  How. 
Pr.  66:  Badie  v.  Doecher,  9  Jones  &  S.  150; 
BankofBoekeeterY,  Emereon,  10  Paige,  359;. 
4  L.  ed.  1011;  Bunt  v.  Dohre,  89  Cal.  304;. 
Mutual  L,  Ine,  Co,  v.  Hopper,  10  Cent.  Rep. 
669,  48  N.  J.  Eq.  387;  2  Jonee,  Mortg.  g  1709. 

A  Judgment  for  a  deficiency  can  be  only  had 
when  the  sale  is  completed;  and  it  can  only  be- 
known  what  the  deficiencv  is  upon  the  coming 
in  of  the  report  of  sale  and  the  confirmation  of 
this. 

2  Jones,  Mortff.  %  1709. 

The  power  of  a  court  of  equity  to  render 
iudgment  for  a  deficiency  is  purely  statutory 
m  character.  A  foreclosure  in  equity  ia  not 
intended  to  act  in  personam,  but  is  in  the- 
nature  of  a  proceeding  in  rem\  and  without 
the  aid  of  some  statutor]^  authority,  the  only- 
proper  remedy  for  a  deficiency  is  by  an  actioi^ 
at  law  upon  tlie  bond. 


KOTB.~The  peculiar  question  above  decided  may 
be  of  much  importaooe  even  outside  of  New  York 
state  by  reason  of  simlJar  statutes  and  prooedure 
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in  other  states.   It  well  illustrates  the  tendonoy  of* 
modern  courts  to  enforce  substantial  rlghta 
withstanding  technical  difficulties. 
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807 


Duntiey  t.  Van  Buren,  8  Johns.  Ch.  880, 1 
L.  ed.  686,  and  cases  cited;  Spragve  v.  Jones, 
9  Paige,  897,  4  L.  ed.  748;  Burravghs  y. 
ToUetan,  75  N.  T.  667;  Orchard  v.  Hughe; 
68  U.  8.  1  Wall.  78,  17  L.  ed.  560;  Noonan  v. 
Braley,  67  U.  8.  2  Black.  499,  17  L.  ed.  278; 
2  Jones,  Mortg.  g§  1709,  1711,  and  cases  cited; 
K.  T.  Code  Civ.Troa  S8  1626,  1627. 

A  janior  mortgagee  always  incuis  the  lia- 
hilitj  of  beiug  cut  off  by  a  foreclosure  of  the 
prior  mortgage  (People  v.  Bacon,  99  N.  Y.  275,) 
and  unless  there  has  been  a  sale  of  the  prem- 
ises under  his  own  Judgment,  his  claim  against 
the  defendant  is  reduced  to  a  daim  in  per- 
9onam, 

The  order  of  the  general  term  was  discre- 
tionary, and  is  therefore  nor  appealable  to  this 
court. 

It  lies  in  the  court's  discretion  in  doubtful 
cases  not  to  make  the  decree  over  for  the  de- 
ficiency, but  to  leave  the  defendant  to  sue  for 
the  same. 

Witkere  v.  Mbrreil,  8  Edw.  Oh.  560, 6  L.  ed. 
762;  I^orlh  America  F.  Ine.  Co,  v.  Handy,  2 
Sandf.  Ch.  492,  7  L.  ed.  676. 


Earlt  Ch,  /.,  delivered  the  opinion  of  the 
court : 

The  judge  at  a  special  term  granted  plain- 
tiff's motion  upon  the  authority  of  the  case  of 
SietBert  v.  Hamel,  88  Hun,  44.  The  general 
term  disapproved  of  the  decision  in  that  case, 
and  held  that  the  jurisdiction  of  an  equity 
court  to  enter  a  deficiency  judgment  in  an  ac- 
tion to  foreclose  a  mortgage  U  strictly  statu- 
tory, and  that  such  a  judgment  can  be  entered 
only  after  a  sale  under  tEe  foreclosure  judg- 
ment, and  a  deficiency  thus  resulting  and  as- 
certained. In  England  and  in  this  state  prior 
to  the  Hevised  Statutes,  the  court  of  chancery, 
in  an  action  to  foreclose  a  mortgage,  was  not 
supposed  to  have  jurisdiction  to  render  a  per- 
sonal judgment  against  the  mortgagor  upon 
his  bond  or  covenant  to  pay  the  mortgage  debt, 
and  such  a  judgment  coula  only  be  obtained 
by  an  action  at  law.  Noonan  v.  BraUy,  67  U.  8. 
2  Black.  499,  501,  17  L.  ed.  278,  279; 
Orchard  v.  Hughes,  68  U.  8.  1  Wall.  73, 
17  L.  ed.  560;  Dunkley  v.  Van  Buren,  3 
Johns.  Ch.  880,  1  L.  ed.  686;  Jones  v.  Conde, 
6  Johns.  Ch.  77,  2  L.  ed.  60;  Olobe  Ins. 
Co,  T.  Lansing,  6  Cow.  880 ;  Sprague  v. 
Jones,  9  Paige,  895,  4  L.  ed.  748;  EauitabU 
L.  Ins.  8oe.  of  U.  8.  y,  Stei>ens,  63  N.  Y.  841, 
844;  Burroughs  v.  Tostevan,  75  N.  Y.  567. 
672.  This  was  an  exception  to  the  general 
rule  that,  where  a  court  of  equity  obtains  ju- 
risdiction of  an  action,  it  will  retain  it,  and  ad- 
minister full  relief,  both  legal  and  equitable, 
so  far  as  it  pertains  to  the  same  transactions  or 
the  same  subject-matter.  Lynch  y.  Metropoli- 
tan Elev.  R  Co,  129  N.  Y.  274 ;  McQean  v. 
Metropolitan  Elev,  B.  Go.  188  N.  Y.  9,  (re- 
cently decided  in  this  court.)  The  purpose  of 
this  rule  was  to  relieve  parties  from  the  ex- 
pense and  vexation  of  two  suits,  one  equitable, 
and  the  other  legal,  where  the  whole  contro- 
versy could  be  adjusted  in  the  one  suit.  There 
was  DO  reason,  so  f sr  as  we  can  perceive,  for 
takiojif  the  case  of  a  mortgage  foreclosure  out 
of  this  convenient  and  beneficent  rule;  and  the 
lawmakers  of  this  state  took  early  occasion  to 
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change  the  law  by  providing  that  a  personal 
judgment  for  a  deficiency  may  be  given  in  the 
foreclosure  action  against  any  party  liable  for 
the  mortgage  debt.  2  Rev.  Stat.  p.  191,  §§  151, 
154.  They  went  further  than  the  equita- 
ble rule,  and  authorized  a  personal  judgment, 
not  only  against  the  mortgagor,  as  to  whom 
equitable  relief  could  be  had,  but  also  against 
any  other  person  who  was  obligated  for  the 
payment  of  the  same  debt.  It  was  early  held 
that  a  contingent  decree  for  the  payment  of 
the  deficiency  could  be  made  before  the  salo 
under  the  foreclosure  judgmeot.  McCarthy 
v.  Graham,  8  Paige.  480,  4  L.  ed.  511.  Th© 
position  taken  by  the  defendant  (in  which  the 
court  below  sustained  him)  is  extremely  tech- 
nical. It  was  provided  in  the  Revised  stat- 
utes that  a  personal  judgment  against  the 
mortgsgor  might  be  orderS  **  for  the  balance 
of  the  mortgage  debt  that  may  remain  unsatis* 
fled  after  a  sale  of  the  premises,"  and  the  Code 
is  substantially  the  same.  Section  1627.  His 
claim  is  that,  as  there  has  been  and  could  be 
no  sale  upon  the  judgment  in  this  action,  the 
deficiency  could  not  be  ascertained  in  the 
mode  meotioned  in  the  statute,  and  that  there- 
fore a  deficiency  judgment  U  unauthorized, 
and  that  tbe  plaintiff  must  bring  an  action  at 
law  to  obtain  such  a  judgment.  The  purpose 
of  the  provisions  contained  in  the  Revised  Stat- 
utes and  re-enacted  in  tbe  Code  was  to  change 
the  chancery  rule  as  it  had  before  been  under- 
stood, and  to  bring  the  practice  in  foreclosure 
actions  within  the  general  chancery  rule  above 
referred  to,  and  even,  as  we  have  seen,  to  ex- 
tend  that  rule.  The  deficiency  was  to  be  as- 
certained by  a  sale  of  the  mortgaged  premises, 
and  not  by  the  estimates  of  witnesses,  or  other 
less  satisfactory  evidence.  We  are  asked  to 
told  that  enough  of  the  old  chancery  rule  is 
left  to  prevent  a  deficiency  judgment,  unless 
the  deficiency  be  ascertained  b^  a  sale  in  the 
action  in  which  the  judgment  is  asked.  We 
think  we  are  justified  in  nolding  that  that  rule 
has  been  entirely  swept  away,  and  that  the 
general  rule  in  equity  practice,  above  referred 
to,  except  as  it  is  moditied  by  the  provisions  of 
the  Code,  governs  foreclosure  as  other  equita- 
ble actions.  Where  there  is  a  sale  under  ihe> 
foreclosure  judgment,  and  after  the  applica- 
tion of  the  proceeds  there  is  a  balance  unpaid 
upon  the  mortgage,  tbe  deficiency  is  thus  as- 
certained. But  tbe  full  purpose  of  the  statute- 
has  been  accomplished  if  the  deficiency  be  as- 
certained, as  in  this  case,  by  a  sale  in  an  action 
to  foreclose  a  prior  mortgage  to  which  the  de- 
fendant was  a  party.  Tbe  surplus  arising 
from  the  sale  under  tbe  prior  mortgage  is,  as  to 
this  plaintiff,  for  tbe  purposes  of  the  lien  of  his 
mortgage,  to  be  treated  as  real  estate.  Moses  v. 
Murgatroyd,  1  Johns.  Ch.  119, 1 L.  ed.  82;  Dun- 
ning  v.  Ocean  Nat.  Bank,  61  N.  Y.  497,  10^ 
Am.  Rep.  298.  The  surplus  mone^  took  the 
place  of  the  real  estate,  and  the  plamtiff's  lieu 
was  transferr^  to  that.  He  could  not  sell  it 
under  his  judgment,  but  he  had  tbe  right  to 
have  It  applied  upon  his  judgment,  and  such 
application  took  the  place  of,  and  was  in  lien 
of,  a  sale  of  the  real  estate.  Tbe  deficiency 
was  thus  ascertained,  and  we  cannot  hold  that 
a  court  of  equity  could  not  in  such  a  case  give 
a  personal  ju<1gment  for  the  deficiency  with- 
out going  against  the  prevailing  practice  under 
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the  general  rule  above  referred  to,  without  un- 
oeccMarlly  shortening  the  arm  of  equity,  and 
aacrifldog  auDstance  to  mere  form.  The 
plaintiff  properly  obtained  bia  equitoble  ludg- 
ment,  and,  as  part  of  the  relief  to  which  be  is 
entitled,  to  do  complete  Justice  between  the 


parties,  he  should  have  the  deflciencj  Judg- 
ment which  he  asks. 

The  order  of  ths  Qeneral  Term  thoiUd  b$  f^ 
vened,  and  that  of  the  special  term  affirmed^ 
with  costs  in  this  court  and  the  supreme  court. 

AU  concur. 


IOWA  SUPREME  COURT. 


Thomas  EVANS.  Exr.,  etc.,  of  George 
Roberts,  Deceased, 

Senna  A.  HUNTER,  Impleaded,  etc.,  Appi. 


C 
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Bequests  of  oertaia  amomits  **in  Unit- 
ed States  bonds"  without  identiiyinff 
them  are  general  and  not  speciHc  al- 
though testator  bad  an  equal  amount  of  suoh 
bonds  at  the  time  of  his  death  where  it  is  not 
shown  whether  or  not  he  had  them  when  the  wiU 
-was  made;  and  suoh  bequests  may  be  satisfied 
by  the  delivery  of  any  United  States  bonds  In  the 
•amount  speoUtod   Instead  of  those   which  he 
<owned. 

(October  18, 1802.) 

APPEAL  by  Senna  A.  Hunter  from  a  decree 
of  the  District  Court  for  Jackson  County, 
conslruiog  a  clause  in  the  will  of  George  Rob- 
erts, deceased,  adversely  to  her  interests.  Jf- 
frmfd. 

The  facts  are  stated  in  the  opinion. 

Mr.  D.  A.  Wynkoop*  for  appellant: 

A  legacy  is  general  wnen  it  is  not  answered 
by  any  particular  portion  of  or  article  belong- 
ing to  the  estate,  tbe  delivery  of  which  alone 
will  fulfill  tbe  intent  of  the  testator,  and  when 
it  is  so  answered  it  is  specific,  because  It  con- 
sists of  some  specific  thing  belooging  to  tbe 
estate  which  is  by  tbe  legacy  intended  to  be 
transferred  in  specie  to  tbe  legatee. 

Smith  V.  McKittenek,  61  Iowa,  Ml. 

It  being  conceded  that  deceased  at  the  time 
-the  will  in  question  was  executed  bad  these 
:£ve  one  thousand  dollar  bonds  on  band,  and 
retained  them  until  bis  death,  and  that  the  ex- 
*€CUtor  reduced  them  to  possession  as  a  part  of 
•deceased's  estate,  and  tbnt  they  were  all  tbe 
bonds  that  be  owned  or  possessed,  what  pre- 
sented tbe  executor  from  selecting  the  bequests 
and  delivering  them  to  the  legatees?  If  he 
•could  have  done  so,  of  which  there  can  be  no 
•question,  he  could  from  the  terms  of  tbe  will 
have  known  what  tbe  testator  intended  to  be- 
stow, and  upon  whom,  then  the  bequests  were 
specific  ones. 

Smith  v.  AfeKitUrick,  supra;  Dayton,  8ur- 
lOcates,  p.  884,  title.  Specific  Legacies;  Toxon- 
;#idv.J/<ir<*w,7Hare,471;  Haskingy.  mehoUs, 
1  Young  &  C.  47b;  Stephenson  v.  Dowson,  8 
Beav.  842. 

While  specific  legatees  must  depend  exclu- 
aively  upon  tbe  particular  money,  security  or 
fund,  yet,  if  from  the  description  contained  in 

NOTB.— For  note  on  specific  as  distinguished  from 
general  legacies,  see  Trustees  of  Unitarian  8oc.  in 
Harvard  V.  Tufts  (Mass.)  7  L.  B.  A.  89a 
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tbe  will,  tbe  particular  money,  fund,  or  thing 
can  be  found  among  tbe  efifects  of  the  testator 
at  bis  death,  the  legatee  is  entitled  to  demand 
it  of  the  executor. 

Redfield,  Wills,pt  2,  p.  462;  Duncan  v.  Dut^ 
can,  27  Beav.  889. 

One  thousand  dollars,  out  of  money  in  tbe 
safe  keeping  of  A.  B.,  was  beld  to  be  so  far 
a  specific  legacy  as  to  carry  interest  thereon 
from  tbe  decease  of  the  testator. 

Redfield,  Wills.pt.  2.  p.  409,  ^  19;  Parkinson 
Y.  Fiarkinson,  2  Bradf.  77;  Fierrepont  v.  Bd- 
fcards,  25  N.  Y.  128;  Ludlam's  Estate,  18  Pa. 
188. 

In  Gardner  y,  Printup,  2  Barb.  88,  tbe  avails 
of  a  certain  bond  and  mortga^  owned  by  the 
deceased  was  held  to  be  a  specific  lesnicy ;  and 
in  Chase  v.  Lockerman,  11  Gill  &  J.  185,  85 
Am.  Dec.  277,  and  in  QHhreaih  v.  Alban,  10 
Ohio,  fi4,  it  was  beld  that  '*any  bequest  lim- 
ited to  a  particular  debt  or  chattel,  or  an 
amount  to  be  recovered  in  a  certain  suit  was 
a  specific  bequest." 

A  bequest  of  "all  of  my  stock  In  the  Housft- 
tonicBank.  amounting  to  $6,000,"  tbe  testator 
having  at  his  death  $9,000  of  tbe  same  stock, 
was  held  to  be  specific. 

Ex  parte  Foote,  22  Pick.  299;  White  v.  Win- 
chester, 6  Pick.  48;  Jeffreys  v.  Jeffreys^  3  Alk. 
120.    See  also  Be  Ifotery,  16  R.  L  541. 

'*Tbe  money  now  owing  me  from  A"  was 
held  in  Hayes  y.  Jffayet^  Mert.  85  N.  J.  £q. 
461,  to  be  a  specific  legacy. 

In  Tifft  V.  Porter,  8  N.  Y.  616,  it  was  held 
that  ''when  a  legacy  by  its  terms  indicates  a 
particular  part  of  the  testator's  estate,  it  is 
specific." 

Bee  also  Van  Wagenen  v.  Balditin,  7  N.  J, 
Eo.  211;  T<yung  v.  McKinnie,  5  Fla.  542. 

There  can  be  no  doubt  what  Mr.  Roberts  io- 
tended  by  his  will;  the  court  was  in  duty 
bound  to  carry  out  that  intention,  and  so  con- 
strue the  instrument  as  to  give  full  force  and 
effect  to  it  as  intended  by  the  deceased. 

Henderson  v.  Qreen,  84  Iowa,  437,  11  Am. 
Rep.  149. 

Messrs.  Keek  Sb  House*  for  appellee; 

Tbe  legacies  given  in  said  will  to  Mrs.  Hun- 
ter and  Mrs.  Dawes  are  not  specific  legacies, 
since  no  specific  bonds  are  pointed  out  in  said 
will  and  distinguished  from  other  United  States 
bonds. 

A  legacy  is  general,  when  it  is  so  giyen  as 
not  to  amount  to  a  bequest  of  a  particular 
thing  or  money  of  the  testator  distinguisbed 
from  all  others  of  tbe  same  kind.  It  i  s  spe- 
cific, when  it  is  a  bequest  of  a  specified  part 
of  tbe  testator's  personal  estate  which  is  so  dis- 
tinguished. 

Tifft  V.  Porter,  8  N.  Y.  616,  citing  Wms. 
Exrs.  88a 
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A  apedlic  legacy  !b  a  beauest  of  a  specific 
part  of  the  testators  personal  estate. 

Rapalje  &  Lawrence,  Law  Diet.  p.  738. 

A  bequest  of  a  particular  thing  or  money 
!:i>ecifie(i  from  all  other  things  of  the  same 
kind. 

Bouvier,  Law  Diet.  p.  17;  Schouler,  Ezra.  & 
Admrs.  ^  461;  Davis  T.  Cain,  86  N.  C.  809; 
Robtrtton  y.  Addiion,2  Beav.  515;  8pon$lefs 
App,  107  Pa.  95. 

In  Fsanffdony,  Asfcr^s  Exrs,,  8  Duer,  477,  the 
bequest  to  plaintiff  was  as  follows:  "I  also 
gi  ve  and  bequeath  to  her,  for  her  life  income, 
of  the  following  stocks,  debt  and  money ;  that 
is  to  say  $100,000  of  the  debt  of  the  City  of 
New  York,  bearing  6  per  cent  interest,  to- 
gether with  other  securities." 

The  testator  in  his  lifetime  made  a  gift  to 
plaintiff  of  the  precise  sum  of  $100,000  in  New 
York  5  per  cents.  Yet  the  court  held  that  the 
bequest  was  not  specific  but  general  and  had 
not  been  addeemed,  and  she  was  entitled  to  an- 
other $100,000  out  of  the  general  assets. 

Courts  are  always  inclined  to  consider  lega- 
cies as  general  rather  than  specific. 

Tifft  Y.  PMer,  8  N.  Y.  616;  Wilcox  v.  WtU 
cox.  13  Allen,  252. 

The  court  can  look  only  to  the  will  itself, 
guided  by  the  rules  of  interpretation,  in  order 
to  determine  the  intention  of  the  testator,  and 
the  court  cannot  for  that  purpose  resort  to 
other  sources  to  discover  it. 

Alden  ▼.  Johnion,  68  Iowa,  124. 

A  legacy  is  general  when  it  is  so  given  as  not 
to  amount  to  a  bequest  of  a  particular  thing  or 
money  of  the  testator  distinguished  from  all 
others  of  the  same  kind. 

2  Redfield.  Wills.  551. 

One  of  the  essential  properties  of  a  specific 
legacy  is  that  if  the  legacy  fails  by  the  inad- 
equacy of  its  subject,  the  legatee  will  not  be 
%Aititlea  to  any  recompense  or  satisfaction  out 
of  the  general  personal  estate. 

2  Wms.  Ezra.  1251. 

Robinsoiif  €K  /.,  delivered  the  opinion 
of  the  court: 

On  the  15thda}rof  April,  1885,  €korge  Rob- 
erta ezecnted  a  will.  On  the  20th  day  of  No- 
vember he  died,  and  the  will  was  duly  proven 
in  the  proper  court.  The  plaintiff  is  the  exec- 
utor named  in  the  will,  and  seeks  to  have  in- 
terpreted two  of  its  paragraphs,  which  are  as 
follows:  "(1)  I  give  and  bequeath  my  daugh- 
ter Senna  Hunter  four  thousand  dollars  in 
United  States  government  bonds  to  be  delivered 
to  her,  if  alive,  at  mv  death;  if  not,  to  her 
children;  and,  if  she  has  none,  to  be  equally 
divided  between  my  children,  or  theirs,  it  they 
are  deceased  at  my  death.  (2)  To  Mary  Dawes, 
my  eldest  daughter,  I  give  and  bequeath  one 
thousand  dollars  in  United  States  government 
bonds,  and  five  hundred  dollars  in  cash,  and, 
if  paid  before  my  decease,  it  is  to  be  in  full 
satisfaction  of  this  bequest  of  |500." 

The  plaintiff  contends  that  the  legacies  to 
Mrs.  ^Hunter  and  Mrs.  Dawes  are  general,  and 
he  avers  that  he  has  offered  and  is  now  ready 
to  pay  the  former  $4,000,  and  the  latter  $1,500, 
In  fall  of  the  amounts  to  which  they  are  enti- 
tled under  the  will.  The  testator,  at  death, 
left  United  States  bonds  to  the  amount  of 
$5,000;  and  appellant  contends  that  the  lega- 
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cies  of  bonds  are  specific,  and  that  the  legatees 
are  entitled  to  the  respective  amounts  of  bonds 
due  them  under  the  will  from  those  left  by  the 
testator.  The  district  court  found  th at  the  leg- 
acies were  general,  and  authorized  plaintiff  to 
deliver  to  each  legatee  the  amount  of  bonds  to 
which  she  was  entitled  under  the  will,  in  any 
bonds  of  the  United  States.  It  will  be  noticeJ 
that  the  bequest  to  appellant  was  of  "four 
thousand  dollars  in  United  States  government 
bonds,*'  without  any  designation  of  the  source 
from  which  they  were  to  be  obtained.  It  is 
insisted  that,  as  decedent  had  the  amount  of 
bonds  required  by  the  will  for  distribution  at 
the  time  of  his  death,  it  is  fair  to  presume  that 
they  were  the  ones  contemplated  by  the  will. 
It  is  not  shown  that  he  owned  any  bonds  at 
the  time  of  making  the  will,  but  it  is  possible 
that  he  then  had  them,  or  that  he  afterwards 
obtained  them  for  the  purposes  of  the  will. 
That  may  be  conjectured,  but  is  not  shown. 
Certainly,  it  is  not  expressed  in  the  will;  and 
it  is  the  general  rule  that  the  intent  of  the  tes- 
tator must  be  gathered  from  the  will  without 
the  aid  of  extrinsic  evidence.  Schouler,  Wills, 
§  567  et  teq.  It  was  said  by  this  court  in  Al- 
den  v.  Jonnaon,  68  Iowa,  127,  that  "we  can 
look  only  to  the  will  itself,  guided  by  the  rules 
of  interpretation,  in  order  to  determine  the  in- 
tention of  the  testator,  and  cannot,  for  that 
purpose,  resort  to  other  sources  to  discover 
it."  "A  general  legacy  is  one  which  does  not 
necessitate  delivering  any  particular  thing,  or 
paying  money  out  of  any  particular  portion  of 
the  estate.  But  a  specific  legacy  is  the  con- 
verse of  this."  Schouler,  Exrs.  §461.  See 
also  Redf.  Wills,  pt.  2,  p.  457. 

The  question  to  be  aetermined  is  whether 
the  requirements  of  the  will  can  be  satisfied 
only  by  delivering  to  the  legatees  the  bonds 
which  the  testator  owned  at  death.  In  Spons- 
Ur^s  App.,  107  Pa.  95,  the  will  under  consider- 
ation contained  a  provision  as  follows:  '*I 
also  give  and  bequeath  to  her,  the  said  Alice, 
fifteen  shares  of  second  preferred  CumberlaDd 
Valley  Railroad  stock,  and  one  second  mort- 
gage $500  bond  (No.  1)  of  said  railroad  com- 
pany." A  codicil  contained  the  following: 
*'I  further  give  to  my  cousin  Alice  Pheem,  in 
addition  to  what  I  have  given  her  by  my  will„ 
fifteen  shares  of  Cumberland  Valley  Railroad 
stock,  preferred;  one  Cumberland  Valley  Rail- 
road eight  per  cent  bond;  and  thirty  shares  of 
Carlisle  Deposit  Bank  stock."  It  was  held 
that  the  legacy  of  the  railroad  stock  was  gen- 
eral, and  that  the  fact  that  the  testator  dad 
only  fifteen  shares  of  the  stock  described  when 
he  made  the  will,  and  when  he  died,  did  not 
operate  to  make  it  special. 

The  facts  considered  in  Tifft  v.  Porter,  8N. 
Y.  516,  were  substantially  as  follows:  The 
testator  bequeathed  to  bis  wife  240  shares,  and 
to  Harriet  S.  Glover  120  shares  of  stock  of  the 
Cayuga  County  Bank.  He  owned  860  shares 
of  that  stock  when  he  died.  The  court  de- 
fined "legacies "  so  follows:  **  A  legacy  ia 
general  when  it  is  so  given  as  not  to  amount 
to  a  bequest  of  a  particular  thing  or  money  of 
the  testator,  distinguished  from  all  others  of 
the  same  kind.  It  is  specific  when  it  is  a  be- 
quest of  a  specified  part  of  the  testator's  per« 
sonal  estate  which  is  so  dislinguished," — and, 
following  the  definition,  held  that  the  legacies 
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of  stock  were  general.  A  bequest  of  a  speci- 
fied amount  in  public  funds  or  stock  or  money 
is  |:eneral,  but,  if  the  property  is  "further  de- 
scribed as  being  then  owned  by  the  testator, 
the  beques'.  is  special  Schouler,  Exrs.  §  461. 
A  specific  legacy  is  not  subject  to  contribute 
to  any  deficiency  which  may  occur  in  other 
bequests,  nor  can  a  specific  legatee  claim  to 
have  any  deficiency  which  may  be  found  to 
exist  in  his  legacy  made  up  from  other  por- 
tions of  the  estate.  Redf.  Wills,  pt.  2,  p.  462; 
Schouler,  Exrs.  §  461;  2  Wms.  Exrs.  1251. 

"When  the  recognized  rules  of  interpretation 
are  applied  to  the  will  under  consideration,  its 
legal  effect  is  not  doubtful.  There  is  no  am- 
bicruity  in  the  lan^iace  used.  Its  require- 
ments as  to  bonds  will  be  satisfied  by  the  de- 
livery to  the  legatees  of  any  bonds  of  the  Unit- 
ed States  in  the  amounts  specified.  Had  the 
will  identified  the  particular  bonds  which  were 
owned  by  the  testator  at  the  time  of  his  death, 
or  had  it  described  them  as  belonging  to  him 
when  the  will  was  executed,  and  he  had  then 
owned  them,  the  legacies  would  have  been 
specific.  See  Smith  v.  MeKitteriek,  51  Iowa, 
648.  But  the  language  used  cannot  be  given 
that  effect.  If  the  testator  had  never  owned 
bonds,  or,  having  them  to  the  amount  of  five 
thousand  dollars,  he  had  disposed  of  them 
during  his  lifetime,  the  legacies  would  not 
have  been  defeated,  but  it  would  have  been  the 
duty  of  the  executor  to  procure  United  States 
bonds  with  which  to  pay  them.  We  conclude 
that  the  legacies  are  general. 

The  decree  of  the  District  CouH  u  therrfore 
cffii  med. 


McKENNA.  Appt., 
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The  destraetion  of  property  by  a  back 
fire  kindled  to  fl^^ht  an  approaching 
fire  which  would  surely  have  destroyed  the 
property  if  the  back  fire  had  not  been  set  must 
be  reirarded  as.  caused  by  the  original  fire,  and 
the  liability  cf  the  person  who  to  responsible  for 
«uch  fire  is  not  affected  by  the  back  fire, 

(October  8, 18SS.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  District  Court  for  Humboldt  County 
In  favor  of  defendants  in  an  action  brought  to 
recover  damages  for  negligently  setting  out 


fire  upon  certain  pmirie  lands  and  perniiiting 
it  to  escape  from  defendauls'  control  wherebv 
property  belonging  to  plaintiff  was  deslroycfL 
lieiined. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  D.  Bickwell  and  F.  H.  HUea 
for  appellant. 

Messrs,  Prouty  Sb  Coyle  for  appelleea. 

Rothrockf  J.,  delivered  the  opinion  of  the 
court: 

As  the  appeal  comes  to  us  upon  the  order 
sustaining  the  demurrer,  it  will  be  nccessnrv 
to  set  out  the  alleged  cause  of  action.     It  is 
averred  in  the  petition  that  the  defendants  ou 
the  18th  day  of  April,  1892, "  negligently,  care- 
lessly, willfully,  and  without  using  pro(x?r  cau- 
tion, and  contrary  to  law,  set  fire  to  certain 
weeds  and  grass  upon  the  prairie,  and  upon 
their  own  premises  in  Humboldt  county,  and 
allowed  said  fire  to  escape  from  their  control;" 
that  plaintiff  is  a  farmer,  and  that  said  fire 
"  burned  from  the  place  w^here  it  was  so  set 
out  about  one  mile  north,  up  to  the  outbuild- 
ings of  the  plaintiff,  and  the  same  came  with 
such  body  and  force  that,  unless  the  same  had 
been  at  once  checked,  it  would  then  have  de- 
stroyed all  of  said  property;  that,  when  said 
fire  was  first  discovered  by  plaintiff,  it  was 
approaching   plaintiff's    said    property    with 
great  speed,  and  distant  therefrom  not  more 
than  thirty  rods;  that  plaintiff,  in  order  to 
protect  and  save  his  said  property  from  said 
fire,  at  once  set  out  a  back  fire,  but,  though 
plaintiff  used  all  due  caution  and  proper  care 
to  prevent  said  back  fire  from  escaping,  the 
said  fire  so  set  out  by  defendants  came  upon 
plaintiff  before  he  had  completeci  the  protec- 
tion to  his  said  property  by  said  back  fire,  and 
the  heat  and  smoke  from  the  fire  set  out  as 
aforesaid  by  defendants  drove  plaintiff  awav, 
and  the  said  back  fire  escaped  from  plaintiffs 
control  without  fault  on  his  part,  and,  reach- 
ing said  property,  the  same  was  totally  burned 
up  and  destroyed;  that  if  plaintiff  had  not  set 
out  said  back  fire,  the  fire  set  bv  defendants 
would  have  reached  and  burned  the  said  prop- 
erty in  a  time  not  to  exceed  ten  minutes  later 
than  the  time  the  said  property  was  reached 
by  said  back  fire,   and  said  property  would 
have  been,  in  that  event,  totally  destroyed,  the 
same  as  it  was,  together  with  other  property 
that  was  saved  by  plaintiff's  efforts.     And 
the  setting  out  of  said  back  fire  was  necessarr 
to  protect  the  property  that  was  destroyed, 
and  the  setting  of  said  back  fire  was  the  only 
means  present  and  possible  at  the  time,  and 
available,  by  which  said  property  could  have 
been  protected  from  the  fire  set  by  the  de- 
fendants as  aforesaid."    The  demurrer  was  as 


KOTB.— A  peculiarly  striking  application  of  the 
doctrine  of  proximate  causo  is  found  in  the  above 
decision,  since  the  direct  cause  of  the  loss— the 
back  fire— was  physically  independent  of  the  origl- 
nal  fire  which  is  held  to  be  the  proximate  cause,  the 
only  causal  connection  between  the  original  fire 
and  the  lose  being  in  the  attempt  by  a  new  and  in- 
tervening agency  to  check  such  fire  and  prevent 
the  loss. 

For  notes  on  proximate  cause,  see  Hunnewell  v. 
Duxbury  (Mass.)  18  L.  B.  A.  788;  Smithwlck  v.  Hall 
ft  M.  Co.  (Conn.)  U  L.  B.  A.  279;  Smith  v.  Kanawha 
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County  CL  (W.  Ya.)  6  L.  R.  A.  82;  Bead  v.  Nich- 
ols (N.  Y.)  7  L.  B.  A.  130;  Louisville,  N.  A.  &  C.  B. 
Co.  V.  Lucas  (Ind.)  6  L.  R.  A.  193:  Erickson  v.  St. 
Paul  ft  D.  R.  Co.  (Minn.)  6  L.  R.  A.  786;  Smethurst 
V.  Independent  Cong.  Church  Proprs.  (Mass.)  S  L. 
R.  A.  096. 

For  note  on  the  relation  of  the  proximate  cause 
doctrine  to  the  rule  of  liability  of  a  master  for  in* 
Juries  to  his  servant  caused  by  the  combined  neg- 
ligence of  himself  and  a  fellow  servant,  see  Lutm 
V.  AtlantioftP.  B.  Co.  (N.M.)  16  L.  R.  A.  819L 
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follows:  ' '  That  the  facts  stated  in  the  petition 
of  the  plaiatiff  do  not  entitle  the  plaiDliff  to 
the  relief  demanded,  for  the  reason  that  they 
«how  upon  their  face  that  property  of  the 
plaintiiT  was  not  destroyed  by  any  act,  directly 
•or  indirectly,  of  the  defendants;  but  that,  on 
the  contrary,  the  property  of  the  plaintiff  was 
destroyed  by  th«  fire  started  by  the  plaintiff 
himself."  Section  3890  of  the  Code  is  as  fol- 
lows: "If  any  person  set  fire  to  and  burn,  or 
cause  to  be  burned,  any  prairie  or  timber  land, 
and  allow  such  fire  to  escape  from  his  control, 
between  the  1st  day  of  September  in  anv  vear 
sod  the  1st  day  of  May  following,  he  snail  be 
deemed  guilty  of  a  misdemeanor,  and  upon  con- 
Tictlon  thereof,  shall  be  punished  by  impris- 
ODment  in  the  county  jail  not  more  than  thirty 
days,  or  by  fine  not  ezceediDg  one  hundred  dol- 
lars. "  In  Conn  v.  May,  36  Iowa.  241,it  was  held 
that,  under  this  section  of  the  Code,  a  person 
setting  out  fire,  and  burning  or  causing  to  be 
burned  any  timber  or  prairie  land  between 
the  dates  mentioned  in  the  statute,  is  absolute- 
ly liable  for  damages  caused  by  its  escape  to 
and  on  the  premises  of  another,  regardless  of 
the  question  of  diligence.  From  tbe  aver- 
meDls  of  the  petition  and  the  argument  of  ap- 
pellant, we  infer  that  some  claim  of  recovery 
18  based,  upon  ^  3889  of  the  Code,  which  pro- 
vides a  penalty  for  willfully,  and  without 
using  proper  caution,  setting  fire  to  any  prairie 
or  timber  land  by  which  the  property  of  an- 
other is  injured  or  destroyed.  The  question 
appears  to  be  made  that  the  measure  of  lia- 
bility for  property  destro^^ed  would  be  greater, 
by  reaaon  of  the  fire  having  been  willtully  or 
purposely  set  out,  than  it  would  by  allowing  it 
to  escape.  It  is  not  necessary,  however,  to 
determine  that  question,  in  the  view  we  take 
of  this  case. 

The  real  question  is,  Was  the  properly  of 
the  plaintiff  destroyed  by  an  independent,  in- 
tervening cause,  so  that  the  loss  sustained  by 
the  plaintiff  was  not  the  natural  and  proximate 
consequence  of  the  act  complained  of?  It  is 
far  easier  to  lay  down  the  proposition  than  to 
apply  it  to  a  particular  case.  As  is  said  in 
8edgw.  Damages,  66:  "When  we  come  to  anal- 
yze causes  and  effects,  and  undertake  to  decide 
what  is  the  natural  result  of  a  given  act,  and 
what  is  to  be  regarded  as  unnatural, — what  is 
proximate  and  what  is  remote, — we  shall  find 
ourselves  involved  in  serious  difficulty."  In 
the  case  of  Louisiana  Mut,  Ins.  Co.  v.  Tweed, 
74 U.S.  7  WalL  49, 19L.  ed.  66,  it  is  said:  "We 
have  had  cited  to  us  a  general  review  of  tbe  doc- 
trine of  proximate  and  remote  causes  as  it  has 
arisen  and  has  been  decided  in  tbe  courts  in 
a  great  variety  of  cases.  It  would  be  an  un- 
profitable labor  to  enter  into  an  examination  of 
these  cases.  If  we  could  ded  uce  from  these  the 
best  possible  expression  of  the  rule,  It  would 
remain  after  all  to  decide  each  case  largely 
upon  tbe  special  facts  belonging  to  it,  and 
often  upon  the  very  nicest  discriminations." 
Id  determining  this  case,  it  is  a  most  important 
fact  to  be  kept  in  mind  that  the  plaintiff's 
property  would  surely  have  been  destroyed  by 
the  fire  set  out  by  the  defendants,  if  plaintiff 
had  remained  idle.  He  would  have  been  a 
mere  spectator,  looking  on  at  the  destruction 
of  his  own  property.    It  was  not  only  his 
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lawful  right,  byt  his  duty,  to  use  all  reasonable 
and  proper  means  to  arrest  tbe  disaster. 
Every  person  is  bound  to  use  due  diligence  to 
save  himself  from  injury  by  the  negligent  act 
of  another.  Little  v.  McOuire,  43  Iowa,  447; 
Keiman  v.  Beaton,  69  Iowa,  136;  Raridan  v. 
Central  Iowa  R,  Co,  69  Iowa,  S27.  Wbeo  the 
plaintiff  kindled  the  back  fire,  and  thereby 
sought  to  save  his  buildings,  be  was  in  tbe 
strict  line  of  duty,  not  only  in  attempting  to 
save  his  property,  but  to  save  the  defendants, 
from  an  absolute  liability  for  damages.  It 
was  his  duty  to  fight  tbe  fire  with  fire  or  water, 
or  in  any  way,  so  that  his  efforts  in  that  direc- 
tion were  reasonable  and  proper. 

It  is  not  necessary  that  the  fire  should  have 
been  continuous  to  render  the  defendants  lia- 
ble. If  it  leaped  a  load  or  a  ditch,  and  con- 
tinued on  its  course,  tbe  defendants  would  be 
liable.  Where  fire  is  negligently  communi- 
cated to  one  building,  and  from  that  to  an- 
other, the  damages  are  not  too  remote  to  pre- 
clude recovery  by  the  owner  of  tbe  latter 
building  from  tbe  person  liable  for  the  origin 
of  the  fire.  Small  v.  Chicago,  R  2.  dh  F,  li. 
Co,  55  Iowa,  582.  And  in  a  case  where  the 
defendant  negligently  left  bis  horses  on  the 
street  unsecured,  and  ttiey  ran  away,  and 
))eople  in  the  street,  in  their  efforts  to  stop 
them,  caused  them  to  swerve  from  their  course 
and  collide  with  another  team  properly  tied, 
and  this  team  ran  away  and  injured  the  plain- 
tiff's horse,  it  was  held  that  tite  defendant  was 
liable,  because  although  the  immediate  cause 
of  the  injury  was  the  collision  with  the  second 
team,  yet  the  first  wrongful  act  of  the  defend- 
ant in  negligently  leaving  his  team  unfastened 
was  the  primary  and  efficient  cause  acting 
through  subsequent  events.  Qriggs  v.  FUek- 
enstein,  14  Minn.  81  (Gil.  62).  In  the  case  of 
Liming  v.  Illinois  Cent.  It  Co,,  81  Iowa,  240, 
where  a  fire  was  negligently  set  out  by  one 
of  defendant's  engines  and  spread  to  the  ham 
of  one  Ortman,  and  the  plaintiff  assisted  Ort- 
man  in  endeavoring  to  arrest  the  spread  of  the 
fire,  but  without  success,  aad  then  attempted 
to  remove  Orlman's  horses  from  the  barn,  and 
while  thus  engaged  the  fire  reached  tbe  barn, 
and,  in  order  to  escape,  the  plaintiff  was  com- 
pelled to  and  did  pass  through  the  fire,  by 
which  he  was  severely  burned,  it  was  heUi 
that  the  injuries  to  the  plaintiff  were  the 
proximate  consequence  of  the  act  of  setting 
GUI  the  fire,  and  that  plaintiff  was  entitled  to 
recover.  It  appears  to  us  that  the  case  at  bar, 
while  not  exactly  parallel  in  matter  of  fact, 
yet  is  within  the  rule  of  the  cited  case.  The 
immediate  cause  of  the  injury  to  the  plaintiff 
in  the  cited  case  was  that  be  entered  the  barn 
of  his  neighbor  with  the  commendable  pur- 
pose of  saving  his  horses.  If  he  had  kept  out 
of  the  barn  he  would  not  have  been  injured. 
In  the  case  at  bar  the  immediate  cause  of  the 
loss  was  the  back  fire  set  out  by  plaintiff. 
But  it  was  in  the  performance  of  a  lawful 
duty,  and  it  arrested  the  disaster  for  ten  min- 
utes onlv,  and  in  no  manner  affected  the  lia- 
bility of  the  defendants.  We  think  the  de- 
murrer to  the  petition  should  have  been  over* 
ruled. 

Reversed. 
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*1.  Courts  will  not  enforoe  the  penal 
•tatatea  or  criminal  laws  of  a  foreign 
state*  but,  by  the  comity  exiatinff  between 
states  or  sovereignties,  cootracts  and  liabilities 
rccogrnlzed  by  the  laws  of  the  state  or  country 
where  made  or  established  may  be  enforced  in 
the  courts  of  the  state  or  country  where  the  ac* 
tlon  is  brought,  unless  contrary  to  the  policy  or 
taws  of  the  latter. 

8.  A  bond  given  bytbe  plaintiff,  in  a  snit 
in  another  state,  in  conformity  with 
the  laws  of  such  state,  upon  the  issuance 
of  a  writ  of  ne  exeat,  to  secure  the  defendant 
therein  for  his  costs  and  damages,  gives  a  right 
of  action  under  the  lez  loci ,  in  case  of  a  breach 
of  the  bond,  which  may  be  enforced  in  a  foreign 
Jurisdiction,  and  such  bond  may  be  the  subject 
of  counter-claim  in  favor  of  the  obligee  under 
tue  laws  of  this  state.  In  an  action  upon  contract 
brought  against  him  there  by  the  obligor  in  such 
bond. 

(July  22, 1882.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  Hennepin  County  over- 
ruliog  a  demurrer  to  a  couoter-claim  filed  by 
defendant  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  promissory 
note.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Mc Williams,  Frost  Sb  Brown, 
for  appellant: 

The  code  system  of  pleading  is  to  be  regard- 
ed ascomplpte  by  itself,  entirely  displacing  the 
ancient  modes. 

Pom.  Civ.  Rem.  &  Rem.  Rights,  §  515; 
Trvsteee  of  School  Ste.  16  v.  Odlin,  8  Ohio  St. 
293;  J^tlly  v.  Terre  Haute  Drawbridge  Co,  9  Ind. 
421;  White  ▼.  Joif,  18  N.  Y.  88;  Ahem  ▼.  Col- 
tins,  39  Mo.  145. 

The  counter-claim  in  question  on  this  appeal 
is  sought  to  be  interposed  as  coming  properly 
under  the  second  clause  of  our  so-called  coun- 
ter-claim statutes  (Minn.  Gen.  Laws  1878, 
chap.  66,  §  97)  which  provides  that  "in  actions 
an5!ing  on  contract  any  other  caujse  of  action, 
arising  also  on  contract  and  existing  at  the 
commencement  of  the  action  "  may  be  inter- 
posed as  a  counterclaim  to  such  original 
action. 

A  cause  of  action  arising  from  the  failure  to 
comply  with  the  conditions  of  a  statutory  ve 
exeat  bond  docs  not  constitute  an  action  "aris- 
ing on  contract,"  within  the  meaning  of  the 
statute. 

To  allow  such  a  claim  to  be  interposed^-in 

*Headnote8  by  YAMi>EBBnROH,  J, 


NoTB,— For  note  on  writ  otne  exeat,  see  Moore  v. 
Valda  (Mass.)  7  L.  R.  A.  396. 

For  enforcement  of  penal  laws  of  another  state, 
sec  Attrill  v.  Huntington,  2  L.  B.  A.  779,  and  note, 
70  Md.  101. 
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fact  purely  an  action  to  recoTer  for  malicioii» 
prosecution,  though  in  form  an  action  on  il 
bond — would  be  to  defeat  the  Bpirit  If  not  tho 
letter  of  the  statute. 

The  bond  is  a  statutory  obligation,  a  respon- 
sibility assumed  by  plaintiff  by  reason  of  the 
requirements  of  statute,  but  by  no  means  bT 
reason  of  any  contract  made  with  defend- 
ant. 

Defendant  only  became  entitled  to  benefits- 
from  it  by  reason  of  a  wrom;  which  was  com- 
mitted against  him.  for  which  the  plainlifT 
bound  himself  as  required  by  statute. 

See  Furber  y.  MeCfftrthy,  54  Hun,  4^5;  Mc^ 
Covn  ▼.  New  York  Cent,  d  H.  R.  B,  Co,  ^ 
N.  Y.  176;  O^Brien  v.  Toung,  95  N.  Y.  430,  47 
Am.  Rep.  64;  Bidleson  y.  Wkyiel,  8  Burr.  1545; 
Irvine  y,  Myers,  6  Minn.  858;  Hunt  v.  Conrad^ 
47  Minn.  557. 

The  defendant  might  have  an  election  to  sue- 
the  plaintiff  for  malicious  prosecution,  irre- 
spective of  the  bond,  or  in  lieu  thereof  might 
avail  himself  of  the  remedy  provided  by  the 
statute  and  sue  on  the  bond;  but  the  loosest 
kind  of  interpretation  ccmid  not  construe  thie- 
into  an  election  between  tort  and  contract. 

(/Brien  v.  Young,  supra;  High,  Inj.  §  1648: 
Cox  V.  Taylor,  10  B.  Mon.  17;  Iron  Mountain- 
Bank  y.  Mercantile  Bank,  4  Mo.  App.  505. 

A  bond  executed  in  obedience  to  a  local 
statute,  imposing  a  penalty  for  failure  to  com- 
ply with  the  provisions  of  the  bond,  is  reirard- 
ed  as  in  the  nature  of  a  penal  obligation  wbicb 
foreign  states  will  not  undertake  to  execute. 

Whart.  Confl.  L.  §§  4,  485;  Pickering  t. 
Fisk,  6  Vt.  102;  Hunt  v.  Pawnal,  9  Vt  411; 
Dimick  y.  Brooks,  21  Vt.  569;  MeFee  y.  South 
Carolina  Ins,  Co,  2  McCord,  L.  503,  18  Am. 
Dec.  757;  Indiana  v.  John,  5  Ohio,  218. 

The  bond  in  question,  if  not  strictly  penal, 
is  certainly  an  official  bond,  and  as  such  is  not 
enforceable  in  a  foreign  Jurisdiction. 

Murfree,  Official  Bonds,  §  86;  Pickering  y. 
Fisk,  supra;  Uolman  v.  Johneon,  1  Cowp.  S41; 
8c<mlle  V.  Oanfield,  14  Johns.  888,  7  Am.  Dec. 
467. 

Any  action  upon  said  bond  must  be  brought 
in  the  same  court  in  which  the  original  suit 
was  brought. 

Murfree,  Official  Bonds,  §  887;  MeDermott 
V.  Doi/le,  11  Mo.  444,  and  cases  cited;  Danis  y. 
Packard,  6  Wend.  828. 

A  defendant  cannot  avail  himself  of  a  coun* 
ter-claim  which  the  court  before  which  the  ac- 
tion is  pending  has  no  jurisdiction  to  try  and 
determine. 

Craffin  v.  Lotell,  88  N.  Y.  258. 

Messrs,  Benton,  Roberta  it  BroTrii» 
for  respondent: 

The  bond  in  question  was  given  in  accord- 
ance with  the  provisions  of  the  Illinois  statutes- 
providing  for  a  writ  of  neexeat,  which  are  aim* 
ply  re-enactments  of  the  common  law. 

The  force,  validity,  and  effect  of  this  oblig^a- 
tion  having  been  shown  to  be  such  as  to  make- 
this  a  legal  obligation  upon  the  plaintiff  under 
the  laws  of  the  8tate  where  it  was  given,  that 
obligation  may  be  enforced  by  derendant  ii^ 
this  state  if  he  shall  obtain  jurisdiction  of  the 
person  of  the  plaintiff,  such  enforcement  bein^ 
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asked  only  Id  accordance  with  the  remedy 
known  to  tbe  common  law  and  to  the  laws  of 
this  state. 

Price  V.  Dayt$,  84  Minn.  400;  Hotbrook  y. 
Eteneri,  118  Haas.  268:  Qweeiher  ▼.  Hay,  2 
Gray,  52;  Claaten  y.  Shaw,  6  Watts,  488.  30 
Am.  I>ec.  888;  Ooodrum  t.  Carroll,  2  Humph. 
4d0.  37  Am.  Dec.  564. 

Tbe  law  of  tbe  place  where  the  contract  or 
obligation  is  made  la  to  govern  as  to  tbe  nat- 
ure, validity,  construction,  and  effect  of  such 
a  contract  or  obligation;  and,  being  valid  in 
such  a  place,  it  is  to  be  considered  equally 
valid  and  will  be  enforced  in  every  other 
state. 

2  Kent,  Com.458-460;  Sedgw.  Stat.  &  Const. 
Law,  pp.  59-61;  Deadtcood  FCrH  Nat,  Bank 
V.  Quatin- Minerva  Cansol.  Min,  Co,  6  L.  R. 
A.  676,  42  Minn.  827;  Herriek  v.  Minneapolis 
dk  St.  L.  B.  Co.  81  Minn.  11,  47  Am.  Rep. 
771. 

The  only  rights  arising  directly  or  indirect- 
ly from  statutes  of  another  state  which  this 
stale  will  not  enfqroe  are  those  which  are  prop- 
erly "  penal"  in  their  nature;  and  by  "penal" 
rignta  are  here  meant  only  rights  to  recover 
statutory  penalties,  such,  for  instance,  as  those 
under  statutes  for  treble  damages. 

Herriek  v.  Minneapolis  d  St.  L.  R.  Co, 
supra;  Denniek  v.  Central  R.  Co.  of  N,  J.  108 
U.  8.  11,  26  L.  ed.  489.  See  also  MeLeody. 
Connecticut  d  P.  B.  R.  Co.  68  Vt.  727. 

The  method  by  which  these  bonds  are  en- 
forced in  Dlinois  is  by  a  separate  action  on  tbe 
bond,  called  in  the  common-law  practice  of 
that  state  an  **  action  in  debt,"  in  the  same 
way  in  which  any  bond  for  the  payment  of 
money  would  be  enforced. 

Bumap  V.  Wight,  14  W\.  801. 

Judicial  tx>nds  are  so  far  ambulatory  in  their 
nature  that  thoae  executed  in  their  own  state 
will  be  enforced  in  another. 

Murf rce,  Bonds,  §  898. 

Defendant's  counterclaim  is  one  "arising 
on  contract." 

See  Wickham  ▼.  Wett,  43  N.  Y.  8.  R  155; 
Morrison  v.  hotkey,  6  Minn.  852;  Folsom  v. 
dark,  6  Minn.  425, 80  Am.  Dec.  456;  1  Cbitty, 
PI.  16th  Am.  ed.  128;  Bumap  v.  Wight, 
supra. 

As  to  the  rule  of  set-off  before  the  Code,  Mr. 
Parsons  savs:  "  A  demand  founded  on  a  judg- 
ment may  be  set  off,  or  upon  a  contract,  if  it 
could  be  sued  in  assumpsit,  debt,  or  covenant. 
But  if  it  arise  ew  delicto,  it  is  not  in  general  ca- 
pable of  set-off." 

2  Parsons,  Cont.  •pp.  784,  785. 

Wharton  divides  contracta  into  classes,  of 
which  the  two  principal  are,  (1)  specialties 
(under  seal),  such  as  deeds  and  bonds;  (2),  con- 
tracts by  parol. 

Story,  Cont.  1-10;  1  Parsons,  Cont.  7;  1 
Whart  Cont  28. 

'*  A  contract"  is  defined  bv  the  best  author- 
ftiea  in  such  a  way  that  tbe  definition  may  in- 
clude all  these  classes.  It  is  '  *  an  agreement, 
upon  sufficient  consideration  to  do  or  not  to  do 
a  particular  thing." 

2  B1.  Com.  442;  2  Kent,  Com.  449. 

In  the  case  of  a  bond  being  a  sealed  instru- 
ment, it  is  not  necessar]^  to  show  any  consid- 
eration, the  law  presuming  a  consideration  to 
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such  an  extent  that  none  has  to  be  pleaded  in 
an  action  on  it 

2  Kent,  Com.  18th  ed.  464;  Estee,  PI.  §  967; 
McMillan  v.  Ames,  83  Minn.  257. 

The  only  things  necessary  to  make  a  con- 
tract under  seal  operative  are,  (1)  execution,  (2) 
delivery. 

Murfrce,  Ofladal  Bonds,  g§  13,  14;  Hatch  v. 
Batch,  9  Mass.  307,  6  Am.  Dec.  67. 

An  action  on  an  injunction  bond  was  held  to 
be  an  action  on  a  cou tract. 

Miller  v.  Centercille,  57  Iowa,  640. 

An  action  on  a  bond  for  the  payment  of 
money  was  held  to  be  an  action  "on  con- 
tract/' 

Hunt  V.  Chapman,  51  N.  Y.  555;  Curtis  v, 
Barnes,  30  Barb.  2!L'5. 

An  action  on  a  judgment  obtained  in  ao  ac- 
tion of  tort  is  a  valid  counter-claim  to  an  action 
on  contract  under  tbe  cod«  practice. 

Taylor  v.  Boot,  4  Eeyes,  885,  4  Abb.  App. 
Dec.  882. 

Vanderburfl^h*  J,,  delivered  the  opinion 
of  the  court: 

Tbe  plaintiff  is  a  non-resident  corporation, 
whose  place  of  buslDCSs  is  the  city  of  Cbicago,in 
the  state  of  Illinois,  and  the  defendant  is,  and  at 
the  time  of  the  transaction  mentioned  in  tbean- 
swer  was,a  resident  of  the  city  of  MinneapoHs.iu 
this  state.  On  the  6th  day  of  May,  1891,  while 
he  was  temporarily  in  the  city  of  Chicago,  tbe 
plaintiff  brought  suit  in  chancery  against  him, 
and  caused  a  writ  of  ne  exeat  to  be  issued 
against  him  pursuant  to  the  laws  of  the  state 
of  Illinois,  as  alleged  in  the  answer  in  this  ac- 
tion, and,  in  pursuance  of  law  and  the  order 
of  the  ludge  wbo  directed  tbe  issuance  of  the 
writ,  the  plaintiff  did  duly  file  in  court  for  the 
benefit  of  the  defendant  a  certain  ne  exeat  bond, 
executed  by  the  plaintiff  with  surety,  in  which 
the  plaintiff  acknowledged  itself  to  be  bound 
unto  tbe  defendant  in  the  sum  of  $5,000,  con* 
ditioned  as  follows:  "  Whereas,  tbe  said  Mid- 
land Company  has  filed  in  the  circuit  (?ourt  of 
Cook  county  it«  bill  in  chancery  praying  for  a 
writ  of  ne  exeat  against  the  said  Broat,  and 
whereas,  the  Honorable  L.  C.  Collins,  one  of 
tbe  judges  of  tbe  said  court,  has,  upon  tiie 
filing  of  said  bill,  indorsed  an  order  under  bis 
hand  thereon,  directing  the  clerk  of  said  couit 
to  issue  a  writ  of  ne  excU  against  this  defend- 
ant upon  the  said  Midland  Company,  giving 
bond  and  securitv  as  provided  by  law,  m  tbe 
sum  of  five  tbousand  dollars,  then,  if  tbe  said 
Midland  Company  sbull  prosecute  the  said  bill 
or  petition  with  effect  and  without  delay,  and 
pav  or  cause  to  be  paid  to  tbe  said  Broat,  bis 
beirs  or  as^signs,  and  reimburse  to  tbe  said 
Broat  all  sucb  costs  and  damages  as  should  bo 
sustained  by  the  wrongful  suing  out  of  tbe 
said  writ  of  ne  exeat,  then  said  obligation  should 
be  void;  otherwise  to  be  and  remain  in  full 
force  and  virtue."  And  it  is  further  alleged 
and  admitted  for  tbe  purposes  of  this  appeal 
that  the  bond  was  dulv  executed  by  the  plain- 
tiff under  its  seal,  and  duly  approved  by  the 
court,  and  thereafter  delivered  to  the  defend- 
ant It  is  also  alleged  by  the  defendant  *'  that 
the  writ  was  thereupon  issued  to  the  sheriff  of 
Cook  county,  and  defendant  arrested  thereon, 
and  confined  in  jail  wrongfully  and  without 
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prolmble  cause,  as  be  insists,  and  that  tbereaf- 
ter,  on  tbe  15th  day  of  May,  1891,  he  appeared 
before  the  court,  and,  upon  a  bearing  duly  bad, 
tbe  said  i;?rit  and  tbe  said  proceedings  were 
quashed,  and  adjudged  uni;?arrantea,  and 
wrongful,  and  without  just  cause,  by  the  said 
court,  and  said  defendant  released  from  cus- 
tody, and  tbe  said  proceedings  against  defend- 
ant were  finally  determined  in  bis  favor." 
The  defendant  claims  that  be  has  a  cause  of 
action  upon  the  bond  against  the  plaintiff  for  his 
costs  and  damn2;es  in  the  premises,  and  accord- 
ingly in  his  answer  to  a  complaint  against  him 
in  an  action  upon  contract  be  has  interposed  a 
counter  claim  therefor  upon  the  bond.  Tbe 
sufHciency  of  the  facts  therein  stated  to  consti- 
tute a  legal  counter-claim  is  tbe  question  pre- 
sented on  this  appeal. 

1.  The  liability  of  tbe  plaintiff  upon  this 
bond  may  be  enforced  in  tbe  courts  of  tbis  state. 
Tbe  statutes  of  Illinois  have,  of  course,  no 
force,  ex  propria  rigore,  outside  the  limits  of 
that  state,  but,  by  the  rule  of  comity  prevailing 
between  states  or  sovereignties,  contracts  and 
liabilities  recognized  or  established  by  the  laws 
of  the  state  or  country  where  made  or  incurred 
may  be  enforced  in  the  courts  of  this  state, 
unless  contrary  to  good  morals,  or  the  policy 
and  laws  of  the  state.  Actions  which  are  per- 
sonal or  transitory  may  be  brought  anywhere 
if  jurisdiction  of  tbe  person  can  be  obtained. 
Leonard  v.  Columbia  Stfam  Nav,  Co,  84  N. 
Y.  6*^,  38  Am.  Rep.  491;-fi>nfwc*^v.  Bastford, 
6  Hill,  529;  Ilerriek  v.  Minneapolis  <&  af,  L, 
jR.  Co,  31  Minn.  11,  47  Am.  Rep.  771.  The 
procedure  for  enforcing  the  liability  in  such 
cases  will  of  course  be  governed  by  the  lex  fori, 
while  the  lex  loci  will  apply  to  the  construction 
or  effect  of  such  contract,  or  the  nature  of  tbe 
right  or  liability  sought  to  be  enforced.  The 
courts  will  not,  however,  assume  jurisdiction 
to  enforce  the  penal  statutes  or  criminal  laws 
of  tbe  foreign  jurisdiction.  8cotiUe  v.  Car^ 
field,  14  Johns.  838,  7  Am.  Rep.  467. 


2.  An  action  brought  to  recover  damages  for 
a  breach  of  the  condition  of  the  bond  iu  ques- 
tion is  an  action  upon  contract.  It  is  certaiolj 
an  obligation  by  which  tbe  plaintiff  agreed  and 
bound  itself  to  answer  to  defendant  in  dam- 
ages. It  is  such  an  undertaking  as  might  have 
created  a  common- law  liability  apart  from 
tbe  statute.  Tales  v.  Adee,  84  1^ .  Y.  237, 91  N. 
Y.  566.  The  technical  common-law  forms  of 
action  ex  contractu  are  abolished  by  the  Code, 
and  actions  which  would  formerly  be  distin- 
guished as  debt,  covenant,  or  assumpsit  all  fall 
under  tbe  general  designation  of  "  actions  upon 
contract."  Tbe  bond  in  suit  is  none  tbe  less  a 
contract  because  it  is  required  by  and  was  ex* 
ecuted  in  conformity  with  tbe  statutory  pro- 
visions referred  to.  nor  because  it  is  unilateral 
in  form.  The  defendant  is  tbe  obligee  named 
in  the  bond,  and  is  the  party  beneficially  in- 
terested. It  is  a  contract  which  the  courts  will 
recognize  and  enforce  in  his  favor.  A  judg- 
ment is  a  contract,  by  construction  of  law,  for 
most  purposes,  and  an  action  upon  it  is  an  ac- 
tion upon  contract,  and  we  think  it  is  a  proper 
subject  of  counterclaim  under  tbe  statute. 
Webs  ▼.  Henshaui,  8  Bosw.  636;  Badlam  ▼. 
Springsteen,  41  Hun,  162.  See  Outta  Pgrcha 
d  Rubber  Mfg,  Co,  v.  Houston,  108  N.  Y.  276, 
11  Cent.  Rep.  106.  And  we  see  no  reason  why 
a  statutory  bond  like  this  may  not  be  set  up  as 
a  counter-claim.  Wiekham  v.  WW,  48  N.  Y. 
S.  R.  155;  Ci^ne^l  v.  Donomn,  14  I>aly,  295. 
The  statute  allowing  independent  causes  of  ac- 
tion upon  contract  to  be  set  up  as  counter- 
claims is  a  remedial  one,  and  must  have  a  lib- 
eral construction.  Pom.  Rem.  §§798,  799. 
Tbe  damages  claimed  in  the  complaint  are 
such  as  might  verv  properly  be  set  off  against 
a  recovery  upon  the  note  in  suit,  and  tfaev  are 
such  as,  if  proved,  might  be  recovered  in  an 
action  upon  the  bond.  Burnap  v.  Wight,  14 
ni.  302. 

Order  afflrmsd. 
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Charles  E.  WOODRUFF  et  al.,  and  Farm- 
ington  Savings  Bank  et  al.,  Appts. 


(. 
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A  single  lien  cannot  be  had  on  three 
separate  dwelling-hoasea*  which  are  in 
fact  Beparatcly  mortgaged  when  partly  com- 


pleted each  with  the  land  neoessary  for  Its  use 
where  the  statute  proxides  for  a  lien  on  a  bufld- 
ing  and  its  appurteoanoee  and  the  land  on  which 
It  stands,  although  the  land  Is  held  under  a  sing-le 
title  and  the  materials  for  which  tbe  lien  Is 
claimed  were  furnished  under  a  single  contract 
and  no  separate  account  kept  of  what  entered 
into  the  construction  of  each  house  and  tt  is 
therefore  impossible  to  charge  the  houses  with 
separate  liens. 
(Andrews^  Ch.  J.,  and  Carpenter^  J^  dUsaenL) 


VoTE,^RiOht  to  file  a  single  mechanics'*  lien  ooatfist 

several  luUdinoa. 

The  law  in  Connecticut  as  shown  by  the  above 
decision  differs  from  that  in  most  of  the  other 
states. 

Id  Orefcon  It  la  held  by  a  decision  somewhat  sim- 
ilar to  that  in  tbe  main  case  that  under  a  statute 
providing  fur  "a  lien  upon  such  building"  a  lien 
must  be  confined  to  tbe  particular  building  con- 
structed or  repaired  and  therefore  a  single  lien 
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cannot  be  had  for  erecting  a  dry-house,  dye-houee, 
and  bleach-bouse  which  were  separate  buildines  for 
a  woolen  manufacturing  company.  Dalles  IfUni> 
ber  &  Mfg.  Co.  v.  Wasco  Woolen  Mfg.  Co.  8  Or.  627. 

But  in  most  states  a  single  lien  on  several  8ei>a- 
rate  buildings  is  allowed. 

The  general  rule  is  well  established  in  Minnesota 
that  a  lien  may  attach  on  several  buildings  owned 
by  the  same  person  as  an  entirety  for  material  fur- 
Dished  in  their  erection  under  a  single  oontxHct. 
Glass  V.  BL  Paul  Park  a  *  8.  Oo.  48  Minn.  £». 


See  also  17  L.  R.  A.  599,  815. 
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APPEAL  by  the  Farmington  Savings  Bank 
and  others,  holders  of  mortgages  upon 
the  real  estate  of  £.  R.  Bishop  &  Co.,  and  by 
the  assignee  in  insolvency  of  Charles  E.  Wood- 
niflf,  from  a  judgment  of  the  Superior  Court 
for  Hartford  County,  enforcing  certain  me- 
chanics' liens  against  such  real  estate.  Be- 
tersed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Harena  H.  Holeomb,  for  Farming- 
ton  Savings  Bank,  appellant: 

Mechanics'  liens  are  entirely  creatures  of 
statute,  and  should  be  strictly  construed,  es- 
pecially upon  the  question  whether  a  lien  at- 
tAches  &t  all. 

Chapin  ▼.  Perm  d  B.  Paper  Works,  30 
Conn.  474, 79  Am.  Dec.  268;  BarbaxonY.  Alien, 
41  Conn.  802;  Larkins  v.  Blakeman,  42  Conn. 
294;  Meofte  App.  46  Conn.  433;  Kiel  v.  Carll, 
61  Conn.  443;  ffill  v.  Mathetcson,  66  Conn. 
832;  Lindsay  v.  Gunniny,  11  L.  R.  A.  553,  59 
Coon.  818, 

The  lien  is  not  created  by  the  contract,  but 
by  furnishing  the  material  and  performing  the 
labor;  and  only  that  building  and  lot  are  to 
be  charged  with  a  lien  for  which  such  mate- 


rials are  furnished,  and  on  which  labor  has 
been  performed. 

Fitzgerald  v.  Th&mas,  61  Mo.  499;  Lloyd, 
Building  Contracts,  p.  435,  g  288;  Phillips, 
Mechanics'  Liens,  p.  288,  §  200. 

The  lien  does  not  extend  beyond  the  ground 
necessary  for  the  proper  enjoyment  of  the 
building,  according  to  the  intention  and  de- 
sign of  the  owner  when  the  building  was  com- 
menced. 

2  Jones,  Liens,  p.  824,  §  1868.  See  also 
Boby  V.  Univereity  of  Vermont,  86  Vt.  684. 

Our  statute  has  been  so  repeatedly  and 
thoroughly  construed  by  our  supreme  court 
that  I  deem  it  not  only  unnecessary,  but  fruit- 
less, to  cite  at  length  from  decisions  of  other 
states. 

The  earliest  case  in  this  state  is  Bank  of 
Charleston  v.  Curtiss,  18  Conn.  842,  46  Am, 
Dec.  825,  which  upheld  the  lien  on  about  one 
acre  of  ground,  and  included  a  garden  and  a 
dwelling-house  and  barn,  for  erecting  which 
the  lien  was  claimed. 

In  this  pioneer  case,  the  principle  established 
was,  that  under  our  statute,  the  lien  of  the 
mechanic  embraced  whatever  was  properly  in- 
cluded in  the  unit. 

This  principle  then  adopted  in  construing 
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The  same  rule  is  In  foroe  In  South  Dakota, 
lerton  v.  Leonard  rS.  Dak.)  June  2,  ISSe. 

The  United  States  Supreme  Court  upholds  the 
nme  doctrine  for  the  District  of  Columbia.  Phil- 
Ups  V.  OUbert,  101  U.  S.  721, 26  L.  ed.  888. 

The  same  rule  is  also  upheld  in  Texas.  Lyon  v. 
Logan,  68  Tex.  fi2L 

And  in  Iowa.  Bowman  Lumber  Co.  v.  Newton, 
tt  Iowa,  90. 

So  hi  Indiana,  a  single  lien  on  a  dwelling-house 
«nd  buildlnga  appurtenant,  such  as  a  woodshed, 
■mokebouse  and  an  addition  to  a  bam  all  on  one 
tract  of  land  may  be  sustained.  Crawford  v.  An- 
derson«  120  Ind.  117. 

In  Dlinois  the  whole  of  a  block  consisting  of  dif- 
ferent buildings  under  one  roof  is  held  subject  to 
a  sinarle  Uen.   Oir  v.  Northwestern  Mut  L.  Ins.  Co. 

asm.  200. 

So  a  whole  block  made  of  twelve  brick  buildings 
is  subject  to  a  Uen  for  materials  used  in  erecting 
them.    James  v.  Hambleton,  42  DL  808. 

In  Massachusetts  a  single  lien  is  held  good  on  a 
lot  with  six  houses  and  a  stable,  for  the  erection  of 
two  of  the  houses,  where  the  stable  was  for  tbe  use 
of  any  tenants  of  the  houses  who  chose  to  pay  rent 
therefor  and  the  purpose  of  the  owner  to  keep  the 
property  as  a  single  lot  is  apparent.  Quimby  v. 
Bur^ln,  1 L.  B.  A.  614, 148  Mass.  104. 

So  a  single  lien  was  upheld  against  three  dwell- 
tosr-houses  and  one  stable  erected  under  one  con- 
tract upon  a  sinirle  lot.  Wall  v.  Robinson,  115 
Mass.  420. 

The  court  said  in  this  case :  **  The  parties  by  their 
eontract  have  connected  the  several  buildings  and 
treated  them  as  one  estate.** 

And  a  single  Uen  was  held  good  on  a  block  of  five 
liotiBes  built  under  one  contract  upon  one  lot. 
Worthley  v.  Bmerson,  116  Mass.  874. 

And  although  a  lot  on  which  two  houses  are  built 
waa  formerly  owned  by  difTerent  persons  and  fronts 
on  different  streets,  a  single  lien  may  be  had  where 
the  buildings  are  erected  for  a  round  sum  under 
an  entire  contract.  Batchelder  v.  Rand,  117  Mass. 
17B. 

Bat  a  Hen  on  several  lots  cannot  be  had  for  a 
feneral  balance  of  an  account  due  under  an  entire 
CDotxaot  to  do  work  which  is  only  partly  done  on 
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those  lots.  Rice  v.  Nantasket  Co.  140  Mass.  256:  Fos- 
ter V.  Cox,  123  Mass.  45. 

Nor  on  a  block  of  twenty  houses  which  were 
built  under  two  contracts  for  the  balance  of  ac- 
count thereon.    Landers  v.  Dexter,  100  Mass.  531. 

In  Maryland  two  rows  of  houses  built  under  one 
contract  for  one  owner  and  divided  by  a  prlvnta 
alley  may  be  subjected  to  a  single  lien.  Goldheim 
V.  Clark.  12  Cent.  Rep.  114, 68  Md.  408.  See,  to  same 
effect,  Fitzpatrick  v.  Allen,  <n/ra. 

8o  in  Maine  a  lien  on  the  whole  prernlses  can  be 
had  for  work  on  several  buildings  under  an  entire 
contract  and  upon  one  lot.  Wescott  v.  Dunker,  83 
Me.  499l 

And  in  Minnesota  a  single  lien  was  upheld  for 
building  four  houses  as  dwellings  which  were  not 
appurtenant  to  each  other  but  which  were  sepa- 
rate buildings  where  they  were  erected  under  a 
contract  for  a  gross  sum  upon  two  contiguous  lots 
by  a  vendee  who  was  bound  by  his  agreement  to 
erect  them,  the  aggregate  frontage  of  the  lots  be- 
ing 116  feec    Lax  v.  Peterson,  42  Minn.  214. 

But  a  subcontraotor<kcannot  have  a  lien  on  two 
houses  for  work  done  on  them  under  a  sinfrle  con- 
tract where  the  original  contractor  was  engaged 
to  build  each  of  them  by  a  separate  contract  for  a 
specified  sum.    Enauft  v.  Miller,  45  Minn.  61. 

In  Minnesota  also  the  claimant  may  if  he  chooses 
sever  his  claim  and  file  a  lien  against  each  lot  sep- 
arately provided  he  proves  how  much  work  or  ma- 
terial has  gone  into  each  building  and  the  rights  of 
third  parties  are  not  thereby  prejudiced.  Miller  v. 
Shepard  (Minn.)  June  22, 1892. 

Under  the  Missouri  statute  separate  liens  need 
not  be  filed  for  buildings  erected  under  a  general 
contract  although  not  on  contiguous  lots.  0*Leary 
V.  Roe.  45  Mo.  App.  667. 

But  in  such  case  the  contractor  has  the  option  to 
file  one  or  more  liens.  Kick  v.  Boerst,  45  Mo.  App. 
134. 

In  a  New  Hampshire  case  the  court  while  not 
undertaking  to  decide  whether  a  lien  attached  on 
the  whole  estate  or  on  aich  lot  whore  different 
buildings  were  erected  under  ono  contract  held 
that  a  lien  could  be  had  and  on  this  (ground  denied 
equity  jurisdiction.    Cole  v.  Colby,  57  N.  H.  98. 

In  New  York  several  contiguous  buildings  may 
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our  statDte  has  been  the  "  shibboleth"  followed 
in  every  subsequent  case,  iovolving  the  terri* 
torial  extent  cf  the  lien,  decided  by  our  tu- 
l>iTme  court 

See  Clmpin  v.  Persw  db  B.  Paper  Worki, 
Bixibaeon  v.  Allen,  and  Larkins  y.  Blakeman, 
supra;  Marston  v.  Kenton,  44  Conn.  249; 
Lindsay  y.  Gunning,  supra. 

It  is  therefore  a  settled  rule  of  construction 
that,  under  our  statute,  a  sinsrlc  lien  may  cover 
so  much  territory,  and  no  more,  as  together  is 
used  and  intended  to  be  used  for  a  single  pur- 
pose—a unit. 

Hank  of  Charleston  v,  Curtiss,  Brabason  v. 
Allen,  Marston  v.  Kenyan,  and  Lindsay  v. 
Owning,  supra. 

When  this  rule  has  not  been  observed  the 
ccilificate  of  lien  has  been  adjudged  void. 

Chapin  v.  Persse  dt  B,  Paper  Works,  and 
Larkins  v.  Blakeman,  supra. 

While  it  is  true  that  "mechanics'  liens  are 
entirely  creatures  of  the  statute,"  and  that  "no 
understanding  or  agreement  of  the  parties  will 
be  of  any  avail  when  the  requirements  of  the 
statute  have  not  been  complied  with,"  it  is 
conceded  that  the  intent  of  the  owners  in  erect- 
ing a  building  and  its  appurtenances  may  ex- 
plain and  define  the  territorial  extent  of  the 
lien  created  by  the  statute. 

Marston  v.  Kenyan,  supra. 


There  was  no  such  Intent  on  the  part  of  E. 
R.  Bishop  &  Co.  in  erecting  the  buildings  in. 
question. 

These  separate,  independent  dwellinff-houses 
are  in  no  sense  appurtenant  to  each  other. 

BdrHs  V.  EUiott,  85  U.  8.  10  Pet.  25.  0  L. 
ed.  888. 

Each  claimant  had  actual  knowledge  of 
the  separation  of  the  original  tract  of  land 
into  the  four  lots,  upon  which  the  houses* 
respectively  were  erected,  and  had  legal  no- 
tice, and  constructive,  if  not  actual,  Knowl- 
edge of  the  exact  dimensions  of  each  lot  Into 
whiQh  said  oru;inal  tract  had  been  divided. 

Marston  v.  JS5nyon,  sufra. 

Where  the  rights  of  third  persons  have  in- 
tervened, greater  strictness  will,  and  should 
be,  required  in  ascertaining  whether  a  given, 
case  is  within  the  statute,  than  will  be  re- 
quired if  only  the  rights  of  the  owners  who 
made  the  contracts  upon  which  the  liens  aro 
predicated,  are  involved. 

Larkins  v.  Blakeman,  supra;  Shattuek  v. 
Beardsley,  46  Conn.  888;  Lindsay  v.  Gunning,. 
supra,Datis  v.Alwrd,  94  U.S.545, 24L.ed.283. 

Mr.  Arthur  F.  E^^fl^leaton*  for  Valen- 
tine B.  Chamberlain,  trustee  in  insolvency  of 
Charles  E.  Woodruff,  appellant: 

Mechanics'' liens  exist  by  statute,  and  by 
statute  only. 


be  treated  oa  one  for  the  purpose  of  fllinff  a  lien 
for  work  or  materials  furnished  to  themindJscrlm- 
Inately.  HaU  v.  Sheeban,  09  N.  T.  ei8;  Moran  v. 
Chase,  52  N.  Y.  840;  Paine  v.  Bonney,  i  E.  D.  Smith, 
784. 

But  a  lien  for  certain  materials  furnished  for 
seven  houses  under  one  contract  can  be  sustained 
only  Bgrainst  six  of  them  and  only  for  tbe  materials 
UApd  m  them  where  the  seventh  house  has  been 
sold  before  notice  of  the  lien  was  filed.  McAuley 
V.  Mlldrum,  1  Daly,  896;  Livingston  v.  Miller.  16 
Abb.  Pr.  871.   See  also  MandeviUe  v.  Reed,  infra. 

In  Noi*th  Carolina  a  single  lien  is  held  good  on 
separate  buildingrs  erected  under  one  contract  on 
opposite  sides  of  a  street.  Chadkx>urn  v.  Williams 
&  Mecb.  Bldff.  Asso.  71  N.  C.  4i8. 

In  Pennsylvania  an  early  case  decided  that  un- 
der a  statute  providing  that  **  every  dwelling- bouse 
or  other  building  shall  be  subject  to  tbe  payment 
of  tbe  debts  contracted"  for  building  It,  a  Joint 
lien  could  be  had  for  all  Itousea  or  buildings  for 
which  materials  were  furnished  or  work  done  un- 
der a  single  contract.  Pennock  v.  Hoover,  6 
BHwle,  291. 

But  a  Joint  claim  against  adjoining  houses  of  dif- 
ferent owners  was  held  void  in  Gorgas  v.  Douglas, 
eSerflr.&R.512. 

This  was  followed  by  later  decisions  that  a  ma- 
terialman who  bad  indiscriminately  furnished  ma- 
terials to  a  contractor  for  two  buildings  of  dif- 
ferent owners  might  divide  his  account  and  file 
separate  liens.  Davis  v.  Farr,  13  Pa.  107;  Harper  v. 
Keely,  17  Pa.  234. 

In  another  case  it  was  said  "the  word  *  building* 
used  in  every  act  upon  the  subject  was  strictly  ap- 
plicable to  a  block  which  though  composed  of 
separnte  houses  was  put  upas  a  whole;  but  itoould 
not  bo  predicated  of  separate  blocks  in  different 
streets  which  could  in  no  aspect  be  viewed  as  en- 
tire."   Chambers  v.  Yarnall,  15  Pa.  265. 

In  this  case  the  court  upheld  three  liens,  one  on 
eight  houses  adjoining  each  other  in  one  row  and 
two  others  each  on  a  similar  row  of  twelve  houses, 
but  held  that  one  Hen  could  not  cover  them  all. 

It  is  also  held  that  oue  lien  could  not  cover  two 


blocks,  one  of  eight  houses  and  the  other  of  twelve*, 
although  on  the  same  lot  where  they  fronted  on  dif • 
ferent  streets.   Chambers  v.  Yarnall,  supra. 

And  another  case  decided  that  a  Joint  Hen  on* 
buildings  cannot  be  good  unless  they  arr  substan- 
tially one  and  that  any  Intervening  space  betweeo- 
them  would  defeat  it.   Campbell  v.  Fumess,  1  Phlla. 
872. 

But  a  later  case  held  that  a  private  way  between, 
two  blocks  did  not  so  sever  them  aa  to  defeat  a  sin- 
gle lien  with  an  apportionment  of  the  claim.  Ftts- 
patrlck  V.  Allen,  80  Pa.  20SB. 

But  a  joint  Hen  against  twenty-one  houses  owned 
by  the  same  person  designating  the  amount  on^ 
each  is  a  nullity  where  they  constitute  three  dis- 
tinct blocks  separated  by  streets.   Goepp  v.  Gartl^ 
ser,  85  Pa.  180. 

A  bone  building,  factory,  a  bone  house,  a  wagon- 
shed,  a  dwelling  and  a  stable  all  situate  upon  a  farm 
of  about  three  acres  may  be  subject  to  a  single  Hen 
without  making  the  apportionment  provided  for 
in  certain  oases  by  the  Pennsylvania  statute. 
Griers  App.  (Pa.)  8  Cent.  Bep.  868. 

In  Rhode  Island  It  is  held  that  one  Uen  cannot  be- 
upbeld  against  premises  of  different  owners  for 
work  done  under  a  Joint  contract.    Butler  v. 
Rivers,  4  R.  1. 88. 

But  in  MandeviUe  v.  Reed,  18  Abb.  Pr.  178,  It  to 
held  that  a  lien  on  two  houses  built  under  a  Joint 
contract  may  be  good  although  upon  lots  owned 
by  different  persons  in  severalty. 

In  Vlrgrinia  a  subcontractor  who  furnishes  ma- 
terials for  two  houses  erected  under  a  single  con- 
tract on  opposite  sides  of  a  street  may  have  a  Joint 
lien  therefor.  But  here  the  statute  provides  for  a 
lien  on  "any  building  or  other  property.**  Sergeant 
V.  Denby,  87  Va.  806. 

In  West  Virginia  a  brick  stack  erected  In  a  build- 
ing used  as  a  pork  house  for  the  Joint  purposes  of 
the  pork  house  and  for  generating  steam  and  run- 
ning machinery  In  a  distillery  attached  thereto* 
which  could  be  used  only  In  connection  with  the- 
pork  house,  was  necessary  to  both,  and  a  Hen^ 
on  both  therefore  was  vaUd.  Bodley  v.  DenmettdU. 
1  W.  Va.  240.  a  A.  R. 
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Brdba»>n  t.  AUen,  4t  Conn.  883;  Larkins  v. 
Blakeman,  42  Conn.  293;  Pbinips,  Mechanics' 
liiens,  p.  16. 

In  this  state  (Qen.  Stat  1888,  §§  8018, 8019,) 
the  statute  isolates  the  building,  the  land  on 
which  it  stands,  and  the  appurtenances.  Its 
language  makes  them  a  unit. 

The  use  of  the  building  or  property  claimed 
determines  the  unit,  and  is  the  test  of  the  ex- 
tent of  a  lien. 

Chapin  t.  Perm  A  B,  Paper  Works,  80 
Conn.  474,  79  Am.  Dec.  268;  Lindsay  ▼.  Ofin- 
ning,  11  L.  R.  A.  558,  59  Conn.  818. 

The  contracts  of  James  M.  Belden,  T.  B. 
Wilcox,  Charles  D.  Lewis,  and  Patrick  H. 
Dunn  were  but  general  sales  of  merchandise 
without  reference  to  its  use  in  any  particular 
building. 

General  sales  are  not  the  foundation  of  liens. 

Chapin  y.  Persse  d  B.  Paper  Works,  supra. 

The  intention  or  contract  of  the  parties  that 
the  materials  for  which  the  liens  are  claimed 
should  enter  the  construction  of  all  three 
buildings,  does  not  ayail  anything. 

Larkins  y.  Blakeman^  supra,  tiee  also  Kiel 
y.  CarU,  51  Conn.  448;  Fitch  y.  Baker,  28 
Conn.  667. 

Mr.  John  Coats  for  the  Savings  Bank  of 
Kew  Britain,  appellant. 

Mr.  F.  L.  Hnnfl^erford,  for  appellees: 

The  lot  at  the  time  of  the  purchase  was,  and 
for  upwards  of  twenty  years  prior  thereto  had 
been,  used  as  one  entire  undivided  lot,  and  a 
dwelling-house  and  bam  were  the  only  build- 
ings that  were  then,  or  ever,  so  far  as  the  evi- 
dence showed,  had  been  upon  it. 

It  was  purchased,  not  for  the  purposes  of  di- 
vision and  side,  but  to  erect  dwelling-houses 
thereon  to  rent 

Pursuant  to  that  intention  the  small,  old 
house  was  moved  to  one  corner  of  the  lot  and 
repaired,  then  two  new  houses  were  built  fac- 
ing one  street  and  one  house  facing  the  other. 
These  houses  were  all  built  substantially  at 
the  same  time  and  were  rented  and  occupied 
as  originally  intended.  No  actual  visible  di- 
vision of  the  lot  was  eyer  made,  and  there  was 
nothing  on  the  premises  to  indicate  any  divis- 
ion otherwise  than  as  it  might  have  been  in- 
ferred from  the  erection  of  the  dwelling- 
houses. 

All  the  lien  claimants  furnished  labor  or 
material,  or  both,  for  all  the  new  bouses,  and 
filed  their  certificates  of  liens  in  good  faith, 
belieying  that  their  liens  were  entire  and  iodi- 
visible  and  covered  the  premises  in  the  several 
certificates  described,  and  none  of  said  claim- 
ants fraudulently  or  intentionally  claimed  any 
more  land  than  they  supposed  their  liens  fair- 
ly covered. 

Under  these  circumstances  the  liens  could 
not  be  defeated  upon  the  ground  that  they 
were  divisible  and  not  entire. 

Bank  of  Charleston  v.  Ouriiss,  18  Conn.  848, 
46  Am.  Dec.  825;  Fitch  v.  Baker,  23  Conn. 
568:  Brabazon  v.  Alien,  41  Conn.  868;  Mars- 
ton  y.  Kenyon,  44  Conn.  863;  Lindsay  v.  Gun- 
ning, 11  L.  R.  A.  558,  59  Conn.  818. 

The  cases  in  this  state  in  which  liens  have 
been  held  divisible  are  not  inconsistent  with 
the  claim  of  these  plaintiffs. 

Chapin y. Persee d B,  Paper Works.l^  Conn. 
478,  79  Am.  Dec.  268;  Larkins  y.  Blakeman, 
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42  Conn.  293;  Shattuck  v.  Bearddey,  46  Conn. 
886. 

Authorities  in  other  Jurisdictions  sustain 
our  claim. 

WaXly,  Robinson,  115  Mass.  429;  Batdielder 
V.  Rand,  117  Mass.  178;  PhUUps  v.  Uilbert, 
101  U.  8.  721,  25  L.  ed.  883. 

The  fact  set  out  in  the  finding  that  mort- 
gages were  given  upon  portions  of  tbe  prem- 
ises and  for  that  purpose  subdivisions  of  the 
property  were  made,  not  actual  and  visible, 
but  for  tbe  purpose  only  of  raising  money, 
does  not  aflTect  the  rights  of  the  lienors.  Their 
liens  being  good  against  the  owners  of  tbe 
property,  were  good  against  creditors  and  in- 
cumbrancers. 

Lindsay  v.  Gunning,  supra. 

Mr.  John  C.  Oallai^her  for  Chauncey  J. 
Griswold,  appellee. 

Fenn*  J,,  delivered  the  opinion  of  the 
court: 

Action  to  foreclose  mechanics'  Hen.  E.  R. 
Bishop  &  Co.  purchased  a  lot  of  land  on  which 
they  proposed  to  erect  three  dwelling-houses 
to  rent.  The  houses  were  erected,  the  plain- 
tiff, under  an  agreement,  f  umisbing  materials 
for  that  purpose.  In  a  suit  to  foreclose  bis 
lien,  others  who  claimed  liens  on  the  premises 
were  made  defendants.  In  their  answers  they 
also  claimed  foreclosures  of  their  respective 
liens.  The  trial  court  rendered  judgment 
for  the  lienors,  and  tbe  other  defendants  ap- 
pealed. 

In  each  case  the  lienor  filed  but  one  lien, 
covering  the  entire  lot  of  land,  for  supplies 
furnisheo,  labor  performed,  etc.,  in  the  con- 
struction of  the  three  dwelling-houses.  The 
first  and  principal  question  in  this  case  is 
whether  there  should  not  have  been  separate 
liens  for  each  dwelling-house.  The  material 
facts  bearing  upon  this  question  are  as  follows: 
Tbe  plaintiff,  Wilcox,  is  a  lumber  merchant. 
His  claim  is  for  lumber  which  entered  into  the 
construction  of  s^id  three  houses.  C.  £. 
Woodruff,  one  of  the  firm  of  E.  R.  Bishop  & 
Co.,  stated  to  him  that  he  and  his  associates 
bad  purchased  the  lot:  that  they  bad  formed  a 
syndicate;  and  that  they  were  going  to  erect 
on  said  lot  three  dwelling-houses  to  rent.  He 
wanted  prices  for  the  lumber  for  the  three 
houses,  and  sought  low  prices  because  of  the 
amount  of  the  materials  required.  An  agree- 
ment was  made,  pursuant  to  which  Wilcox 
furnished  the  lumber  for  said  houses.  He  did 
not  keep  a  separate  account  of  the  lumber 
which  entered  into  the  construction  of  each 
house,  and  the  same  cannot  now  be  nscerlained. 
Said  dwelling-houses  were  intended  to  be,  and 
were  in  fact,  under  one  management,  although 
tbey  were  capable  of  separation,  and  were 
separated  before  they  were  completed,  for  the 
purpose  of  raising  money  thereon.  One  of 
them  fronted  on  Camp  street,  and  the  other 
two  on  Grand  street,  and  all  were  upon  differ- 
ent grades.  The  liens  of  the  other  claimants 
rest  upon  the  same  or  similar  facts.  Each  one 
claimed  one  lien  only,  for  one  sum,  including 
the  price  of  all  materials  furnished  and  labor 
performed,  and  filed  but  one  certificate  of  lien, 
covering  all  the  land  and  all  the  houses. 

Did  the  superior  court  commit  error  in  hold- 
ing that  the  several  liens  were  valid?    Had 
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flicre  bp^n  Imt  one  dwelling-house,  and  the 
other  buildings  had  been  a  barn  and  otber  out- 
buildings connected  therewith,  all  forming  one 
homestead,  Jifink  of  Charleston  v.  Curiisa,  18 
C'onn.  842,  46  Am.  Dec.  825,  and  Lindsau  y. 
Gunning,  59  Conn.  296,  11  L.  R.  A.  558. 
would  have  been  decisive  of  this  case.  Had 
(he  three  dwelling-houses  been  built  together 
in  one  block,  so  as  to  have  formed  practically 
but  one  building,  the  case  of  Brabaeon  v. 
Alien,  41  Conn.  861,  would  have  controlled  it. 
Do  ihe  facts,  as  th^  are,  bring  this  case  with- 
in the  principle  of  those  three  cases?  Here 
w  as  a  unity  of  title,  unity  of  contract,  and 
unity  of  performance.  Separate  items  for  the 
different  houses  were  not  required  nor  sug- 
gested, and  no  intimation  appears  to  have  been 
made  of  a  contemplated  division  of  the  prop- 
erty for  any  purpose  until  the  buildings  were 
so  far  completed  as  to  render  it  feasible  to 
separate  them  for  the  purpose  of  raising  money 
thereon  by  mortgages.  At  that  time  it  was 
impossible  to  charge  each  house  with  the 
materials  that  entered  into  its  construction. 
Hence,  if  these  liens  are  invalid,  a  lien  was 
then  impossible. 

But  we  are  of  opinion  that  none  of  these 
considerations  can  avail.  Nor,  in  our  Judg- 
ment, is  there  anything  in  the  cases  died 
which  supports  the  contention  of  the  lienors. 
On  the  contrary,  other  cases  within  this  juris- 
diction are  decisive  against  it.  An  examination 
of  our  statute,  and  of  the  cases  in  which  it  has 
received  judicial  construction,  will,  we  think, 
clearly  demonstrate  this.  The  statute,  at 
present  constituting  section  8018,  Gen.  Stat. 
1888,  creates  a  lien  upon  everj^  building  in  the 
construction  or  repairs  of  which,  or  of  any  of 
its  appurtenances,  the  claim  arose.  It  pro- 
vides that  such  claim  shall  be  a  lien  on  the 
land  on  which  the  building  may  stand,  the 
building  and  its  appurtenances.  It  follows, 
therefore,  that  in  order  to  be  entitled  to  claim 
a  lien,  pursuant  to  the  statute,  on  anv  building 
for  work  done  upon  any  other  building,  the 
Intler  must  be  either  an  "appurtenance"  of  the 
former,  or  "land"  upon  which  it  stands,  as 
these  terms  are  construed;  and  the  same  prin- 
ciple must  apply  when  a  lien  is  claimed  upon 
several  buildings  for  work  done  generally  upon 
all.  Of  course,  the  lienor's  rights  are  purely 
siaiutory,  and  in  Chapin  v.  Persse  <fc  B,  Paper 
Worki,  80  Conn.  461-474,  79  Am.  Dec.  263,  it 
is  said  that  this  statute,  as  it  gives  peculiar 
privileges  to  certain  creditors,  contrary  to  the 
l^'eneral  policy  of  our  law,  which  favors  an 
equal  distribution  of  the  effects  of  insolvents, 
should  be  construed  with  reasonable  strictness. 
In  that  case  a  lumber  dealer  sold  lumber  for 
three  paper  mills,  belonging  to  the  same  owner, 
which  were  undergoing  repairs,  two  upon  one 
piece  of  land,  and  a  third  upon  a  separate  piece. 
The  three  mills  were  in  fact  used  together  for 
the  manufacture  of  paper,  in  the  different 
stages  of  the  process,  but  two  of  the  mills  were 
so  fitted  with  machinery  that  the  whole  process 
might  have  been  carried  on  in  either,  and  the 
other  mill  could  easily  have  been  supplied 
with  machinery  for  that  purpose.  The  dealer 
afterwards  filed  a  certificate  of  his  lien,  de- 
scribing the  three  mills  together,  and  his  lien 
as  one  lien  upon  the  whole,  and  stating  the 
whole  amount  due  him  as  the  amount  of  hisi 
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lien.  It  was  held  that  the  certificate  was  Told^ 
both  in  respect  to  the  description  of  the  prem* 
ises  covered  by  the  lien  and  in  respect  to  tha 
statement  of  the  amount.  The  case  cited  dif- 
fers from  the  present  in  two  particulars.  The 
mills  stood  upon  two  separate  pieces  of  land^ 
and  the  petitioners  were  requested  to  keep  an> 
account  of  the  respective  materials  so  furnished 
to  each  of  the  mills,  and  the  account  was  ii> 
fact  thus  kept  with  each  mill  separately.  But 
neither  of  these  elements  was  regarded  as  im- 
Dortant  by  the  court,  which  said:  "Now,  the* 
iien,  under  such  a  contract,  if  it  indeed  amounts 
to  a  lien,  or  is  anything  more  than  a  contract 
for  the  sale  of  merchandtee,  the  amount  or 
quantity  of  which  is  to  be  determined  by  the 
amount  wanted  for  certain  purposes,  must,  as 
we  think,  be  a  separate  and  distinct  lieo  oa 
each  separate  builoing,  with  its  appurtenances; 
and  there  was  theren)re  in  this  case  not  one 
lien  on  three  buildings,  but  three  liens,  eacb 
for  the  amount  of  the  material  that  was  de-> 
livered  for  the  erection  or  repair  of  the  par- 
ticular mill  upon  which  in  point  of  fact  it  wa» 
put.  ...  If  such  a  course  as  was  here  at- 
tempted could  be  justified,  then  it  would  seen^ 
to  follow  that  general  contracts  with  builders, 
to  furnish  materials  for  such  houses  as  the j 
might  build  within  any  limited  time,  or  per- 
haps indefinitely,  would  bind  all  the  buildings 
together  for  the  materials  furnished  for  all, 
and  the  inconvenience  and  injury  to  persona 
who  had  separate  claims  for  work  or  roateriaU 
for  each  of  the  buildings  separately,  would  be 
intolerable." 

In  Larkins  v.  Bfakeman,  42  Conn.  292,  a 
single  lien  was  filed  upon  a  claim  for  materials 
furnished,  under  separate  contracts,  for  two 
dwelling-houses,  standing  on  adjoining  lots^ 
and  erected  by  tbe  same  builder,  but  one  com- 
menced about  six  weeks  before  the  other* 
The  lien  was  held  invalid.  The  court  saysi 
"The  record  does  not  show,  and  it  is  impos- 
sible now  to  ascertain,  the  amount  furnished 
for  each  house.  This  is  a  fatal  objection. 
The  statute  gives  a  Hen  upon  each  building 
and  lot  for  materials  furnished  in  the  construc- 
tion of  that  building  only,  and  the  certificate 
must  state  the  amount  so  furnished,  as  nearly 
as  the  same  can  be  ascertained.  This  certifi- 
cate states  the  aggregate  amount  for  the  two» 
but  gives  no  information  as  to  the  amount 
furnished  for  each.  This  is  not  a  compliance 
with  the  statute.  It  requires  no  argument  ta 
show  that,  if  the  statute  is  not  complied  witb» 
the  lien  cannot  be  maintained.  If  any  is. 
needed,  it  is  readily  found  in  the  circumstances 
of  this  case.  A  large  proportion  of  the  amount,^ 
nearly  the  whole,  perhaps,  may  have  beea 
expended  on  one  house,  and  yet  the  other  im 
made  to  bear  one  half  the  burden."  We  are 
unable  to  distinguish  this  case,  in  principle,, 
from  that  of  Chapin  v.  Perase  d  B,  Paper 
Works,  80  Conn.  461.  Such  distinction,  how- 
ever, is  attempted,  and  our  attention  is  called 
to  the  fact  that  tbe  petitioner  and  the  buildei«i. 
supposed  that  a  lien  existed,  and  that  they  and. 
the  other  parties  interested  treated  the  prop- 
erty as  subject  to  the  lien.  Bat  a  mechanics* 
lien  exists,  not  by  contract,  but  by  statute,  an<L 
no  understanding  or  agreement  of  tbe  partiee 
will  be  of  any  avail  when  the  requirements  or 
the  statute  have  not  been  complied  with.    lo. 
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BrahoMcn  t.  AUen^  41  Conn.  861 »  it  was  held 
that  where  a  block  of  buildings  comprisiDg 
seyeral  dwelliDg-houses,  separated  one  from 
another  by  a  partition  wall,  is  erected  upon  a 
single  lot;,  ana  work  is  done  npon  it  as  a  whole, 
under  onie  entire  contract,  the  builder's  lien 
extends,  as  a  single  lien,  to  the  whole  block. 
That  case  di£Fers  &oin  the  present  only  in  one 
feature,  but,  unlike  the  features  of  difference 
in  the  other  cases  cited,  the  law  does  regard 
that  feature  as  important  and  controlling.  The 
court  (Foster,  «7.,)  well  says:  "As  the  right  to 
liens  is  created  by  statute,  the  rights  acquired, 
or  whether  any,  in  a  given  case,  must  be 
determined  by  statute.  We  deem  it  wiser, 
therefore,  to  confine  our  attention  mainly  to 
the  terms  and  spirit  of  our  statute,  and  the 
decisions  under  it,  rather  than  to  be  drawn 
aside  to  consider  the  decisions  of  other  states, 
whose  statutes  may  be  similar  or  dissimilar  to 
ours."  The  court  than  states  the  claim  of  the 
plaintiff  in  error  to  be  "that  here  are  five 
dwelling-houses,  which,  though  contiguous  to 
each  other,  are  still,  in  point  of  fact,  separate, 
distinct,  and  independent.  But,"  the  court 
says,  **we  think  that  the  plaintiffs  in  these 
cases  were  entitled  to  a  lien  on  the  building  on 
which  ibey  had  labored,  and  for  which  they 
had  furnished  materials,  and  on  the  whole 
building,  and  the  land  on  which  it  stands." 
The  whole  point  of  the  case  is  that,  whereas 
the  plaintiff  in  error  claimed  that  there  were 
five  buildings,  within  the  intent  and  meaning 
of  the  statute,  the  court  held  that,  within  such 
intent,  there  was  but  one.  In  the  case  before 
us,  however,  all  that  the  plaintiff  in  error  in 
the  case  dted  claimed  as  a  matter  of  construc- 
tion is  found  as  a  matter  of  fact.  The  court 
in  its  finding  says:  "All  of  said  dwelling- 
houses  are  separate  and  independent  of  each 
other  in  this  respect,  namely,  that  they  are  dis- 
connected; the  distance  between  Ko.  4,  which 
was  an  old  house  upon  the  lot,  and  No.  8 
being  12  feet;  between  No.  8.  and  No.  2,  11^; 
and  between  No.  2  and  No.  1,  about  52  feet: 
and  they  are  so  constructed  as  to  be  adapted 
for  separate  and  independent  use;  and  each  of 
said  dwelling-houses  constitutes  a  single  and 
independent  structure."  It  is  further  found 
that  each  of  the  three  houses  have,  since  com- 
pletion, been  occupied  by  two  separate  fami- 
lies. 8o  that,  in  substance,  the  contention  of 
the  plaintiff  in  error  in  Brabaton  v.  Allen  is 
similar  to  a  claim,  if  made  here,  that  each  of 
these  houses  constitutes  two  buildings,  or  that 
there  are  six  instead  of  three. 

It  18  true  that  in  the  opinion  in  Brabaeon  v. 
AUen  a  quotation  is  maae  from  the  opinion  in 
the  case  of  Bank  ef  Charleston  v.  Ourtisa,  18 
Conn.  842,  46  Am.  Dec.  825,  (to  which  we 
shall  next  allude,)  in  which  the  court  says  that 
the  parties  could  not  have  contemplated  a  di- 
vision or  separation  of  the  cost;  but  this  re- 
mark, appropriate  in  the  connection  in  which 
nsed,  in  a  case  where  all  the  work  was  done 
upon  a  single  principal  building  and  such  other 
Bubordinale  buildings  as  can  properly  be  held 
to  be  its  appurtenances,  where  therefore  a  sin- 
gle lien  is  sufficient,  can  mislead  no  one  who 
with  the  least  care  observes  the  context;  and 
we  have  cited  f ullv  as  we  have  from  Larkint 
V.  Blakeman,  to  show  that  this  court  has  al- 
ways held  that  this  consideration  has  no  legal 
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significance,  under  any  other  circumstances. 
In  Bank  of  CharUeton  v.  Ourtisa,  ntprn,  a 
single  lien  was  filed  for  work  upon  a  dwelling- 
house  and  barn  covering  one  acre.  It  was  hcKl 
that  this  lien  was  valid,  and  embraced  not  only 
the  buildings,  and  the  land  covered  by  them, 
but  also  the  land  about  the  buildings,  used 
with  them,  and  necessarv  or  reasonably  con- 
venient for  their  use,  which,  in  that  case,  was 
held  to  be  the  entire  lot.  This  case  was  fol- 
lowed in  Fitch  V.  Baker,  23  Conn.  563,  a  case 
where  a  dwelling-house,  barn,  and  privy  were 
erected  upon  the  same  lot,  and  which  illus- 
trates, from  another  point  of  view,  the  doo- 
trine  that  unity  of  contract  is  immaterial,  since 
here  were  two  separate  contracts,  one  verbal 
and  the  other  written.  And  very  recently  the 
principle  upon  which  Bank  of  CJiarleeton  v. 
Curtiea  rests  has  received  fresh  confirtnatioa 
and  full  illustration  by  the  case  of  Lindsay  v. 
Gunning,  59  Conn.  296, 11 L.  R.  A.  553.  That 
principle  is,  of  course,  one  of  construction  of 
the  statute,  aad  is  that  the  outbuildings  are  de> 
pendencies  of  and  appurtenances  to  the  main 
[MJilding,  and  that  the  expression,  "land  on 
which  the  same  may  stand,"  is  to  be  construed, 
nor  literally  and  strictly,  which  would  render 
the  lien  useless,  but  reasonablv;  and,  as  so  con* 
strued,  the  term  embraces  "the  buildings,  lot 
or  land  about  the  buildings,  used  with  them, 
and  necessary  or  reasonably  convenient  for 
their  use." 

The  full  and  clear  exposition  of  this  prind*  ^ 
pie  is  condensed  on  a  single  page  (348)  of  Bank ' 
of  Charleston  v.  Curtiss,  Biua  Lindsay  v.  Outi' 
ning  is  only  an  application  of  such  principle. 
The  latter  ca^e  is,  indeed,  said  by  this  court 
(59  Conn.  820,  11  L.  R.  A.  558,)  to  be  "an  ex- 
treme one."  But  it  is  so,  not  on  account  of 
any  departure  from  such  principle,  but  be- 
cause, under  the  exceptional  drcumstances 
there  existing,  the  court  felt  called  upon  to 
give  to  such  principle  an  extended  practical  ap- 
plication. It  is,  indeed,  stated  that  there  is 
some  ambiguity  in  the  phrase  quoted  from  the 
earlier  cases,  and  it  is  taken  to  have  been  in- 
tended in  its  broadest  sense,  and  to  mean  "a 
quantity  of  land  suitable  or  proportioned  to  the 
buildings,  having  regard  to  the  purposes  for 
which  such  land  and  buildings  are  ordinarily 
used;"  or,  as  the  learned  reporter  states  it.  in 
the  headnote:  "The  rule  in  determining  what 
quantity  of  land  should  go  with  farm  build- 
ings, in  ascertaining  the  builder's  lien  for  con- 
stiuctiog  them,  is  to'ascertain  the  quantity  of 
contiguous  land  that  was  intended  should  be 
used  with  them,  and  to  which  they  are  need- 
ful or  useful."  In  other  words,  to  borrow  The 
idea  and  adopt  the  language  of  Judge  Pardee 
in  Marston  v.  Kenyon,  44  Conn.  855,  all  that 
subjected  to  one  use,  as  far  as  unity  of  use  ex- 
tended; embracing  that,  and  only  that,  whose 
separation,  by  reason  of  its  natural  or  designed 
connection,  would  impair  the  value  of  the  part 
which  remained,  for  the  purpose  for  which 
it  was  oonstrucied,  and  thereby  decrease  its 
worth. 

Applying  these  clear  and  reasonable  rules  of 
unity  of  structure  or  of  use  to  the  case  boforo 
us,  (and  no  broader  rules^can,  as  it  seems  tons, 
be  applied,  as  rules  of  construction  of  tbc  stat- 
ute, on  which  alone  the  lienor's  claim  muRt  de- 
pend, a  statute  which  this  court  again  says  in 
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Lindsay  y.  Ounninff,  mpra,  in  ascertalDing 
TvbetUer  a  eivoD  case  iswithio  it,  "wiU  be  oon- 
Blrueo  wito  reasonable  strictness/')  it  seems 
manifest  tbat  the  claimed  liens  before  us  are 
not  witbin  it.  Certainly,  as  we  bave  already 
seen,  there  was  no  unity  of  structure.  There 
was  not  one  building,  but  three.  Nor  were  any 
of  these  buildings,  m  any  sense,  dependencies 
of,  or  appurtenant  to,  any  other.  There  was 
in  no  particular  unity  of  use.  In  Chapin  y. 
PersM  dt  B,  Paper  Works,  supra,  there  was  a 
semblance  of  such  unity,  but  the  court  held 
that  it  was  iosufflcient.  Here  there  was  no 
such  semblance.  It  is  true  that  the  syndicate 
represented  that  "they  were  going  to  erect  on 
said  lot  three  dwelling-houses  to  rent,"  and 
such  was  in  fact  their  design.  But  the  renting 
was  not  intended  to  be  for  one  common  pur- 
pose, employment,  enterprise,  or  undertakioff, 
to  one  tenant,  but  to  three,  or  rather  six.  It  is 
true,  also,  doubtless,  that  each  house  enhanced 
the  value  of  the  lot,  if  by  "lot"  is  understood 
the  entire  tract  upon  which  they  all  stood;  but 
such  lot  was  capable  of  separation,  and  would 
naturally,  sooner  or  later,  be  separated  into  as 
many  diiferent  lots  as  there  were  houses.  Such 
separation  would  in  no  wise  tend  to  decrease 
the  value  of  unj  part;  in  fact,  if  it  had  any 
tendency  at  all,  it  would  rather  be  to  increase 
such  value.  There  was  nothing  in  common, 
only  the  expressed  intent  of  the  owners  to  rent 
them  all  separately.  It  might  as  weU,  for  all 
purpose  or  semblance  of  unity  of  use,  have 
been  an  intent  to  sell  them  all  separately.  The 
lot  was,  indeed,  divided  for  the  purpose  of  de- 
scription in  mortgaging  so  as  to  include  with 
such  house  a  separate  house  lot;  and  the  find- 
ing says:  "If  said  lot  had  been  in  fact  divid- 
ed in  accordance  with  the  boundaries  given  in 
said  several  mortgages,  each  lot  would  embrace 
all  the  land  which  is  necessary  for  the  use  of 
the  house  standing  thereon."  It  seems  to  us 
that  under  the  circumstances  disclosed,  and  in 
view  of  the  decisions  which  we  have  reviewed, 
this  finding  is  clearly  decisive  against  the  valid- 
ity of  the  claims  of  the  plaintiff,  and  of  the 
other  claimants  who  were  made  parties.  The 
conclusion  which  we  have  reached  renders  the 
consideration  of  other  questions  presented, 
which  relate  to  particular  liens  and  to  priori- 
ties and  to  admission  of  evidence,  unnecessary. 


Thers  is  error  in  the  Judgment  of  the  court 
below,  and  it  is  reversed. 
Sesrmoiir  and  Torrance*  JJ,,  concurred. 

Carpenter,  «7.,  dissenting: 

The  majority  of  the  court  m  construing  the 
statute  relating  to  liens  so  as  to  deprive  the 
claimants  of  the  benefit  of  its  provisions,  haa 
gone  further  in  that  direction,  I  apprehend, 
than  the  court  has  ever  gone  before.  It  may 
be  that  some  expressions  in  the  opinions  in 
some  of  the  cases  give  countenance  to  the 
position  the  court  has  now  assumed.  But  I 
think  that  the  logic  of  the  facts  in  those  cases, 
and  the  language  of  the  court,  when  conaid- 
ered  in  connection  with  those  facts,  will  hardly 
justify  the  conclusion  drawn.  It  will  not  be 
denied  that  in  the  earlier  decisions  the  inclina* 
tion  of  the  court  was  to  regard  the  statute  aa 
an  innovation,  and  somewhat  inconsistent  witii 
the  natural  right,  and  consequently  to  give 
it  a  rather  rigid  construction.  On  the  other 
hand,  it  will  be  conceded  that  the  tendency  in 
more  recent  times  has  been  to  regard  the  stat- 
ute with  more  favor,  and  give  it  a  more  liberal 
construction,  so  as  fairly  to  effectuate  its  in- 
tention. I  beliiive  in  a  strict  construction  of 
the  statute  so  far  as  to  require  those  who  would 
receive  its'beoefits  to  comply  literally  with  ali 
of  its  direct  and  positive  provisions;  for  exam- 
ple, those  relating  to  notices,  the  filing  of  the 
lien,  the  time  when  the  same  shall  be  done, 
and  the  like.  But  as  to  those  parts  of  the 
statute  which  are  less  definite,  and  necessarily 
more  general  and  comprehensive,  a  more  lib- 
eral rule  should  prevail.  The  object,  then, 
should  be  to  construe  the  statute  fairly  and 
reasonably,  so  as  to  give  effect  to  the  intention 
of  the  Le^slature.  The  statute  is  certainly 
indefinite  in  respect  to  the  quantity  of  land 
and  the  number  of  buildings  which  may  be 
covered  by  a  lien,  and  that  is  the  point  in- 
volved in  this  case.  I  am  of  the  opinion  tbat 
these  liens  should  have  been  sustained,  and  I 
think  that  they  would  have  been  if  the  princi- 
ples to  which  I  have  alluded  had  received  their 
due  weight  in  construinff  the  statute,  and  ap> 
plying  it  to  the  facts  of  the  case. 

Andrewst  Oh.  J,,  concurred. 

Rehearing  denied. 


PENNSYLVANIA  SUPREME  COURT. 


G.  S.  TODD,  Appt,, 

V, 

Susan  C.  TODD. 


(. 


Pa.. 


.) 


1.  False  representaUona  of  pregnancy 
made  hj  a  woman  to  induce  a  man 
with  whom  she  has  had  illicit  inter- 
course to  marry  her  are  not  such  fraud  as 
will  entitle  him  to  a  divorce  in  case  he  enters  into 
the  marrlaffe  contract,  at  least  If  they  were  not 
believed  by  him. 


8.  Threats  to  inflict  bodily  harm  upon 
a  person  unless  he  marries  another  wfli 
not  entitle  him  to  a  divorce  in  case  he  does  so 
where  it  does  not  appear  that  he  was  coerced  by 
the  threats  but  entered  Into  the  marria^  oon- 
traot  from  other  motives. 

(AprU2S,1882.) 

APPEAL  by  libelant  from  a  Judgment  of 
the  Court  of  Common  Pleas  for  Philadel- 
phia County  dismissing  his  libel  filed  to  obtain 
a  divorce.    Affirmed. 
The  facts  are  stated  in  the  opinion  of  Pen- 


NoTs.~On  the  question  of  the  effect  of  false  I  we  have  found  no  decisions  other  than  the  one 
representations  of  preffnanoy  to  avoid  a  marrlaffe  I  cited  in  the  main  case. 
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fiypacker,  •/'.,  tn  the  court  below  when  pass- 
ing on  the  exceptions  taken  to  the  report  of 
the  master,  which  opinion  is  as  follows: 

"It  is  admitted  that  the  parties  to  this  pro- 
•ceedin^  in  divorce  had  had  illicit  intercourse 
some  lirne  in  January,  1885,  and  that  they 
were  married  March  12,  1885.  The  libel 
charges  that  the  respondent  *did  bv  fraud, 
•covin,  deceit,  and  duress,  practiced  on  the 
libelant  directly  previous  to  the  time  of  said 
marriaee,  cause  him  to  become  a  party  to  said 
marriage  ceremony,  by  representine  to  him 
that  she  was  pregnant  and  with  child  as  a  re- 
atilt  of  illicit  intercourse  with  libelant,  and  by 
ibreats  of  bodily  harm,  made  through  her  sons 
and  other  persons,  and  by  anonymous  letters, 
which  libelant  has  since  ascertained  were  writ- 
ten by  the  respondent,  procured  and  induced 
the  libelant,  against  his  own  free  will,  to  be- 
come a  party  to  said  marriage  ceremony.'  The 
Act  of  May'8,  1854,  provides,  inter  alia,  that 
a  divoice  may  be  granted  'where  the  alleged 
marriatre  was  procured  by  fraud,  forc^,  or 
•coercion,  and  has  not  been  subsequently  con- 
firmed bv  the  acts  of  the  parties.'  The  grounds 
upon  wliich  the  court  is  asked  to  grant  this 
divorce  are  that  the  respondent  procured  the 
marriage  bv  fraud  and  by  duress  per  mina». 
The  allegea  fraud  consists  in  the  fact  that  the 
tespondent  told  the  libelant  before  the  mar- 
riage that  she  was  pregnant  in  consequence  of 
the  intercourse  between  them.  In  order  to 
constitute  a  fraud  It  is  necessary  that  the  state- 
ment should  be  untrue  in  fact,  and  that  the 
libelant  should  have  been  deceived  by  it.  The 
respondent  testifies  that  she  was  pregnant 
at  the  time,  and  subsequently  had  a  mis- 
<carriage.  There  was  nothing  to  corroborate 
her  statement  except  the  testimony  of  a  woman 
who  Judged  by  appearance,  and  whose  testi- 
mony was  shaken  by  testimony  upon  the  part 
of  experts  that  she  could  not  form  a  correct 
conclusion  in  this  way.  The  master  has  found 
as  a  fact  that  the  statement  was  untrue.  But 
was  the  libelant  deceived  by  it?  The  inter- 
course occurred  in  January,  and  the  marriage 
took  place  March  12,  following.  It  may  well 
be  doubted  whether  a  woman,  within  that 
period,  could  herself  have  any  certainty  as  to 
her  condition.  He  nowhere  says  that  he  be- 
lieved the  statement  to  be  true,  and,  in  fact, 
the  only  inference  to  be  drawn  from  his  testi- 
mony is  that  he  did  not  believe  it.  He  says: 
'About  a  week  alter  the  intercourse  above  re- 
ferred to  by  me,  she  informed  me  that  she  was 
pregnant,  and  she  persisted  in  stating  this  up 
to  the  time  of  the  marriage.  When  she  first 
told  me  she  was  pregnant  I  told  her  that  could 
not  be,  because  I  thought  she  was  too  old.' 
There  ia  no  evidence  of  his  reliance  upon  or 
even  belief  in  the  truth  of  her  representation 
at  the  time  of  the  marriage.  It  is  doubtful 
whether  such  a  representation,  even  if  false, 
and  relied  upon  in  good  faith,  would  constitute 
f  ofDdent  ground  for  granting  a  divorce.  Hojf" 
man  v.  Hofman,  80  Pa.  417. 

"It  ia  not  alleged  that  there  was  any  force 
fHed  to  compel  the  marriage,  and,  in  order  to 
Justify  a  divorce,  under  the  statute,  upon  the 
ground  of  threats,  they  must  be  such  threats 
against  the  life  or  *o  do  bodily  harm  as  would 
<werpoweT  the  judgment  ard  coerce  the  will. 
There  must  be  such  a  mental  condition  as  a 
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result  of  the  threats  that  the  libelant  did  not 
and  could  not  in  reality  consent  to  the  mar- 
riage. It  does  not  appear  from  the  evidence 
that  the  respondent  made  or  knew  of  any 
threats  against  the  libelant.  She  had  two 
sons,  who  were  young  men.  One  of  them,  at 
the  commencement  of  a  dental  college  in  Bal- 
timore, on  the  5th  of  March  preceding  the 
marriage,  pointed  a  cocked  pistol  at  the  bead 
of  a  brother  of  the  libelant,  and  by  this  means 
obtained  the  diploma  of  the  libelant.  At  the 
same  time  he  said  that  he  would  hunt  the 
libelant  until  he  found  him,  and  then  shoot 
him.  These  facts  were  communicated  to  the 
libelant.  Dr.  Winder,  one  of  the  witnesses, 
testified  that  a  son  of  the  respondent  said  to 
him  that  'if  George  Todd  did  not  marry  his 
mother  he  intended  to  kill  him;'  and,  further, 
that  he  (witness)  was  'perfectly  satisfied  that 
they  woTild  have  killed  him;'  but  whether  or 
not  this  was  brought  to  the  knowledge  of  the 
libelant  does  not  appear.  The  libelant  was  a 
man  of  twenty-seven  years  of  age.  He  was  in 
Syracuse,  New  York,  and  the  respondent  and 
her  sons  were.in  Baltimore.  The  libelant,  in 
his  examination  in  chief,  said  nothing  as  to 
the  effect  of  these  threats  upon  him  or  upon  his 
actions  in  consenting  to  the  marriage,  but  on 
cross-examination  he  testified:  *  Question.  Do 
you  say  it  was  through  any  fear  of  bodily  harm 
that  you  were  induced  to  marry  the  respond* 
ent?  Answer,  1  do.'  This  is  the  only  evi- 
dence there  is  to  prove  the  coercion  required 
by  the  statute.  Dr.  Winder  wrote  to  the 
libelant,  promising  to  protect  him  from  anv 
violence  on  the  part  of  the  sons  of  the  respond* 
ent  until  the  marriage  ceremony  could  be  per* 
formed.  The  libelant  went  of  his  own  will  to 
Baltimore,  and  the  ceremony  was  performed 
by  a  clergyman  in  the  presence  only  of  Dr. 
Winder  and  a  wife  of  one  of  the  sons  of  the 
respondent.  No  force  and  no  threats  were  at 
that  time  made.  Dr.  Winder  testifies  as  to  a 
contemporary  conversation  with  the  libelant: 
'He  said  either  that  he  was  going  to  or  that  he 
had  married  Mrs.  Finney  out  of  respect  for 
Dr.  Finney,  and  to  remedy  the  wrong  he  had 
done  him,  and  that  he  would  never  live  with 
her  as  his  wife,  and  that  she  would  never  see- 
him  a  Rain  after  the  ceremony.  That  he  in- 
tended to  apply  for  a  divorce.  This  conversa- 
tion did  occur  prior  to  the  marriage.'  The 
libelant  left  the  respondent  immediately  after 
the  marriage,  and  the  same  day  wrote  to  her: 
'Mrs.  Finney:  I  cannot  call  you  by  another 
name,  although  you  have  it.  I  have  this  day 
done  that  which  will  save  your  family  ancl 
yourself,  and  only  did  it  for  your  sons'  Willie 
and  Gbrdon  and  your  daughter's  sake;  not  for 
yours.  You  knew  you  were  trying  to  do 
wrong,  and  the  idea  of  you  ever  thinking  of 
me  is  ridiculous.  I  cannot  express  my  con- 
tempt for  you.'  It  seems,  therefore,  to  bo 
reasonably  clear  that,  while  there  were  threats 
of  bodily  harm  made  by  the  sons,  the  libelant 
was  not  coerced  by  these  threats,  but  that  he 
was  induced  to  enter  into  the  marriage  in 
order  to  remedy  the  wrong  and  save  her 
familv  from  disgrace,  in  the  hope  of  speedily 
securing  a  divorce.  Neither  of  the  grounds 
necessary  to  bring  the  case  within  the  statute 
is  made  out,  and  the  exceptions,  are  therefore 
sustained." 


tt!2 


Geobqia  Sufrkub  Coubt. 


Adq., 


Mr,  De  Forrest  Ballon  for  appellant 
Mr,  Thos.  A*  Fahy  for  appellee. 

Per  Curiam: 

While  it  may  seem  barsh  to  refuse  the  libel- 
ant a  divorce,  we  are  clearly  of  opinion  that  he 


has  not  made  out  a  case  within  the  Act  of 
sembly.  The  learned  judge  of  the  court  below 
has  given  sufflcieot  reasons  for  his  decree, 
which  renders  a  discussiou  of  the  case  here  un- 
necessary. TTis  decree  is  affirmed^  and  the  ap- 
peal dismissed,  at  the  costs  of  the  appellant. 


GEORGIA  SUPREME  COURT. 


MERCHANTS  NATIONAL  BANK  OP 
SAVANNAH,  Plff,  in  Err., 

Laurence  J.  GUILMARTIN. 


(. 


.Ga.. 


.) 


^1  •  The  esaenoe  of  a  contract  of  bailment 
is  diligence*  and  when  the  bailee  ahoipva 
the  ezerdae  of  that  degree  of  dillf^nce 
required  by  law  of  hia  elaaa  he  ia  dia- 
charg^d»  although  the  ihlnflr  bailed  be  stolen 
or  lost.  For  a  special  deposit,  received  by  a  bank 
through  Its  cashier  for  gratuitous  safe- keeping 
and  return  to  the  depositor  on  demand,  the  bank 
Is  not  liable  if  the  cashier,  without  Its  knowledge 
or  consent,  steals  it,  or  fraudulently  appropriates 
it  to  his  own  use,  provided  the  bank  has  exer- 
cised due  diligence  in  selecting  the  cashier,  and  in 
not  keeping  him  in  olfice  after  it  knew,  or  ought 
to  have  known,  that  he  was  or  had  become  un- 
trustworthy. In  stealing  or  clandestinely  appro- 
priating the  deposit  to  his  own  use,  the  cashier 
would  not  be  acting  in  the  bank*s  business,  or 
within  the  scope  of  his  employment:  he  would  be 
representing  himself,  and  not  the  bank.  Foster 
y.  Ewex  Bank^  17  Mass.  479;  Scott  v.  National  Bavk 
of  Chester  Valley,  72  Pa.  471;  First  Nat,  Bank  of 
AUentown  v,  Rez,  89  Pa.  806;  Ray  v.  Bank  of  Ken- 
tucky, 10  Bush,  844;  Gitiin  ▼.  McMuUen,  L.  R.  2  P. 
C.  817;  Edw.  Bailm.  8  4ft;  Schouler,  Bailm.  8  42  et 
seq.:  2  Addison,  Cont.  fi  804;  Bolles,  Banks  &  De- 
positors, 8  6  etseq,:  Morse,  Banks&  Banking,  18 102e, 
201.  The  Code,  86  2201,  2961,  does  not  vary  this 
rule  in  respect  to  gratuitous  bailments,  inasmuch 
as  the  degree  of  diligence  touching  such  bail- 
ments is  no  higher  under  the  Code  than  at  com- 
mon law.  Code,  6  2104;  Chattahoochee  Nat,  Batik 
y.  Scfiley,  68  Ga.  869. 

8.  A  apecial  depoait  ia  g^atoitoiia  if  it  be 
accepted  for  the  accommodation  of  the 
depositor*  and  without  any  undertaking  by 
him,  express  or  Implied,  to  pay  or  do  anything 
as  compensation  or  reward  for  keeping  the  de- 
posit. 

(August  23, 1802.) 

ERROR  to  the  City  Court  of  Savannnh  to  re- 
view a  Judgment  in  favor  of  plaintiff  in 
an  action  brought  to  recover  the  value  of  cer- 
tain property  wbicb  plaintiH  bad  specially  de- 
posited in  defendant  bauk  and  which  had  been 
feloniously  appiopriattd  by  defendant's  cash- 
ier.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Erwin,  Du  Big^on  ^  Chia- 
holm,  for  plaintiff  in  error: 

A  bank  is  not  liable  for  the  loss  of  property 

*neadnotes  by  Lumpkin,  J. 

m  ■  I 

Note.— For  note  on  the  question  when  a  deposit 
Is  special  so  that  the  title  remains  in  the  depositor, 
aee  Mutual  Aco.  Asso.  v.  Jacobs  (III.)  16  L.  B.  A. 
616. 
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held  by  it  as  a  bailee,  either  with  or  without 
h  re,  unless  it  has  been  guilty  of  some  degree 
of  negligence. 

Cuttitig  V.  MarUyr,  78  N.  Y.  454. 

Where  property  specially  deposited  with  a 
bank  is  stolen  by  either  its  president,  cashier, 
assistant  cashier,  or  other  officer,  the  courta 
have  uniformly  held  that  the  bank  ia  not  lia- 
ble unless  it  failed  to  exercise  due  care  either 
in  the  employment  of  the  officer  or  in  his  cod< 
tinuance  in  office  after  discovery  that  he  was 
not  to  be  trusted,  of  in  some  other  way  was 
negligent. 

Foster  v.  Essex  Bank,  17  Mass.  479.  9  Am. 
Dec.  16S;  Morse,  Banks  &  Banking,  ^§  102  e, 
201 :  First  Aat.  Bank  of  AUentown  v.  Bex, 
89  Pa.  808,  83  Am.  Rep.  768;  8^oU  v.  Nat. 
Bank  of  Chester,  Thompson's  Nat.  Bank  Cases» 
F64:  Smith  v.  First  Nat,  Bank  of  Westjield,  9U 
Mass.  605,  47  Am.  Dec.  59;  8chouler,  Bail- 
ments. §  48;  Oiblin  v.  McMuUen,  L.  H.  2  P. 
C.  817;  Dunn  v.  Kyle,  14  Bush.  134;  Preston 
V.  Prather,  187  U.  S.  604,  84  L.  ed.  788;  Ou- 
derkirk  v.  Central  Nat.  Bank,  52  Hun,  I;  First 
Nat,  Bank  of  Carlisle  v.  Graham,  103  U.  S. 
702,  25  L.  ed.  751;  Barik  of  United  States  v. 
DandHdge,  25  U.  S.  12  Wheat  86,  6  L.  cd. 
660;  Cutting  v.  Marlor,  supra. 

Far  from  receiving  any  consideration  for 
the  care  of  special  deposits,  the  bank  suffered 
positive  injurv,  because  it  enabled  the  party 
making  the  deposit,  who  was  a  customer  of 
the  bank,  to  borrow  money  on  the  receipt 
given  for  the  special  deposit  in  New  York  city 
a  lower  rate  of  interest. 

The  bailment  was  clearly  a  gratuitous  one. 

Ga.  Code.  §§  2103,  2105;  First  Nat,  Bank  of 
Carlisle  v.  OraJiam  and  Foster  v.  Essex  Bank, 
siipra;  Whitney  v.  First  Nat,  Bank  ofBratUt- 
boro,  55  Vt.  155,  45  Am.  Rep.  598. 

The  bailment  being  gratuitous,  the  defend- 
ant is  only  liable  for  gross  neglect. 

McNabb  v.  Loekhart,  18  Ga.  495. 

The  cashier  of  a  bank  has  no  power  to  re- 
ceive special  deposits,  and  in  the  absence  of 
special  authoritjp^  conferred  by  the  action  of 
the  board  of  directors,  and  of  proof  of  the 
general  custom  on  the  part  of  the  cashier  ta 
receive  special  deposits,  the  bank  could  not  be 
bound  by  his  act  in  receiving  them. 

First  Nat.  Bavk  of  Carlisle  v.  Graham,  su- 
pra: Firnt  Nat.  Bank  v.  Ocean  Nat,  Bank,  60^ 
N.  Y.  278,  19  Am.  Rep.  181:  Chattahoochee 
Nat.  Bank  v.  Schley,  58  Ga.  869. 

Mr.  Charles  Nephew  West,  for  defend- 
ant in  error: 

I.  The  deposits  in  question  were  such  as 
made  the  bank  rtsponsi^>le,  and  were  not  a  bail- 
ment with  the  late  cashier  pL^rsonally. 

Special  deposits  have  been  an  ordinary  feat 
ure  of  banking  for  hundreds  of  years. 
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Patiison  T.  Byra€U9e  Nat.  Bank^  80  N.  Y. 
82,  86  Am.  Rep.  5S2;  Fir%t  Nat.  Bank  of  Car- 
lisU  y.  Graham,  100  U.  S.  699,  25  L.  ed.  750. 

Not  ODly  was  the  acx^ptance  of  special  de- 
posits a  feature  of  banking  from  the  earliest 
times,  but  it  was  a  common  feature. 

Marine  Bank  of  Chicago  v.  FiUton  CourUff 
Bavk,  69  U.  S.  2  Wall.  255,  17  L.  ed.  787. 

For  many  years  past,  the  cashier  has  had  no 
power^  ex  iirtute  officii,  to  accept  specif  de- 
p<isitr,  and  to  bind  the  bank  the  consent  of 
otiier  persons  is  necessary. 

In  the  case  at  bar  the  court  and  Jury  were 
not  only  at  liberty  but  were  bound  to  find  from 
the  evidence  that  such  consent  was  given;  but 
if  the  eyidence  were  not  what  it  is — if  the  evi- 
dence were  only  that  the  president  of  the  bank 
agreed  to  receive  special  deposits  and  instructed 
the  cashier  to  receive  and  receipt  for  them, — so 
far  as  the  public  and  the  depositor  are  con- 
cerned that  is  the  consent  of  the  board. 

Merchants  Nat,  Bank  of  Boston  v.  State  Nat, 
Bank  of  Boston,  77  U.  8. 10  Wall.  604,  646, 19 
L.  ed.  1008,  1018:  PeopU^s  Bank  of  BeUeviOe 
V.  Manufacturers  Nat.  Bank  of  dhieago,  101 
U.  S.  181,  25  L.  ed.  907. 

The  consent  of  the  board  may  be  presumed 
from  course  of  dealing. 

Bank  of  United  States  v.  Dandridge,  25  U. 
S.  12  Wheat.  64,  70,  6  L.  ed.  552,  554;  Chat- 
tahoochee  Nat.  Bank  v.  Sehlej/,  58  Ga,  869; 
Minor  v.  MecJtanics  Bank  of  Alexandria,  26 
U.  S.  1  Pet.  70.  7  L.  ed.  57;  Merchants 
Nat.  Bank  of  Boston  v.  State  Nat.  Bank  of 
Boston,  77  tJ.  S.  10  Wall.  604,  19  L.  ed. 
1008;  Beers  v.  Phoenix  Glass  Co.  14  Barb. 
358;  Hotchkiss  v.  Artisan's  Bank,  42  Barb. 
517;  Morse,  Banks  &  Banking,  98;  Andrews 
V.  Kneeland,  6  Cow.  354;  Martin  v.  TFtfW,  110 
U.  S.  7,  28  L.  ed.  49;  Manhattan  Bank  of 
Memphis  v.  J^alker,  130  U.  S.  267,  82  L.  ed. 
959;  Foster  v.  Essex  Bank,  17  Mass.  479;  Pres- 
ton V.  PatJier,  187  U.  S.  604,  84  L.  ed.  788. 

II.  Being  a  bailment  with  the  bank,  it  was  in 
the  custody  of  the  cashier  to  keep  and  return 
for  the  bank,  and  his  fraudulent  conversion  of 
them  to  his  own  use  was  a  mode  of  losd  for 
which  the  bank  was  liable. 

Defendant  is  a  corporation;  it  can  act  only 
through  its  officers.  The  act  of  an  officer, 
duly  appointed,  is  the  act  of  the  corporation. 
The  cashier  is  the  executive  officer  of  the 
bank — the  alter  ego  of  the  corporation.  The 
bonds  were  received  by  the  cash'er  as  the  alter 
ego  of  the  bank,  and  they  were  fraudulently 
disposed  of  by  him  while  in  his  posse- sion  as 
such  alter  ego.  The  fraud  is  the  fraud  of  the 
bank  to  the  same  extent  that  the  receipt  was 
the  receipt  of  the  bank.  So  far  as  the  depositor 
is  concerned,  the  cashier  could  not  change  his 
relation  to  the  bank  by  anv  act  of  his  while 
cashier,  so  as  to  release  the  bank  from  any  act 
that  he  might  do  in  respect  of  the  deposits 
8o  received  by  him,  as  the  aZter  ego  of  the 
bank. 

But  the  court  may  regard  the  cashier  as  the 
agent  of  the  bank. 

In  the  state  of  Georgia,  at  least,  a  bailee — 
whether  for  hire  or  not — is  liable  for  the  fraud- 
ulent conversion  by  his  agent  of  the  thio<? 
oailed,  if  the  thing  be  committed  for  safe 
keeping  to  the  cu8t(Kiy  of  that  agent. 

Ga.  Code,  g  2201;  Scofield  Roll.  Mill  Go.  v. 
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State,  54  Qa.  635;  Planters  Rice  MiU  ao.  v. 
Merchants  Nat.  Bank,  78  Ga.  574.  See  also 
Hamilton  ▼.  Georgia  R.  Co,  78  Ga.  828;  J/o- 
Dougald  v.  Bellamy,  18  Ga.  411;  Fouc/ie  v» 
Brower,  74  Ga.  251. 

Ga.  Code,  §  2961,  provides  that  "every  person 
shall  be  liable  for  torts  committed  by  his  wife^ 
and  for  torts  committed  by  his  child  or  serv- 
ant, by  his  command  or  in  the  prosecution  and 
within  the  scope  of  his  business,  whether  the 
same  be  by  negligence  or  voluntary." 

The  court  will  remember  that  this  statutory 
expression  varied  the  common  law  in  this  re- 
spect, that  before  its  passage  in  1861,  while  an 
employer  was  responsible  for  the  negligence 
of  his  servant,  he  was  not  liable  for  his  willful 
lort. 

McManus  v.  Cricket,  1  East,  106;  Story,  A.g. 
474  noU;  Croft  v.  AUson,  4  Bam.  &  Aid.  590. 

After  the  passage  of  the  Code  the  law,  as 
changed,  was  applied  in — 

Lee  V.  Nelms,  57  Ga.  258;  Gaswayy.  Atlanta 
db  W.  P.  R.  Co.  58  Ga.  216;  Peeples  v.  Bruns- 
wick  db  A.  R.  Go.  60  Ga.  282;  Georgia  R.  Co. 
V.  Newsome,  60  Ga.  492;  Western  db  A.  R.  Co. 
▼.  Turner,  72  Ga.  292.  53  Am.  Rep.  842. 

The  seifvant,  for  whose  tort  the  master  was 
liable,  need  not  be  a  domestic  servant,  but 
"other  servants  whom  the  master  subjects  and 
appoints  to  do  any  work  or  superintend  any 
business,  although  such  servants  be  not  in  the 
immediate  employ  or  under  the  superintend- 
ence of  the  master." 

Rex  V.  Hoeeason,  14  East,  605;  Laugher  ▼. 
Pointer,  5  Bam.  &  C.  554;  Stone  v.  Cart- 
wright,  6  T.  R.  411;  Reg.  v.  Bleasdale,  2  Car.  & 
K.  765;  Waland  v.  JSlkins,  1  Stark.  272,  Holt, 
227;  Randleson  v.  Murray,  8  Ad.  &  El.  109; 
Wanstall  v.  Pooley,  Q.  B.  M.  T.  1841,  6  Clark 
&  F.  910;  Smith,  Mast.  &  S.  155. 

Lumpkin, «/.,  delivered  the  opinion  of  the 
court: 

The  main  question  raised  in  the  record  la 
whether  a  bank,  which,  through  the  cashier, 
received  from  one  of  itis  customers  a  special 
deposit  of  valuable  securities,  to  be  kept 
simply  for  the  depositor's  accommodation, 
and  returned  to  him  on  demand,  shall  be 
held  liable  for  the  felonious  appropriation 
of  the  securities  by  the  cashier  to  his  own: 
use,  he  taking  them  while  they  were  in 
the  bank.  The  answer  to  this  question  de- 
pends on  the  nature  of  the  duty  assumed  bv 
the  bank  with  respect  to  the  deposit.  Such 
a  deposit  belongs  to  the  class  of  bailments 
termed  "gratuitous,"  and  the  test  of  the 
bailee's  liability  on  a  loss  of  the  property 
is  to  inquire  whether  he  exercised  the  full 
amount  of  diligence  which  the  law  exacts 
as  the  measure  of  his  duty  in  keeping  the 
property.  Each  kind  of  bailment  imposes 
on  the  Dai  lee  the  obligation  to  use  a  degree 
of  care  commensurate  to  some  extent  with 
his  interest  in  the  transaction.  If  the  bail- 
ment is  for  the  benefit  exclusively  of  the 
bailee,  he  must  use  extraordinary  care;  if 
for  the  mutual  benefit  of  the  parties,  ordinary 
care ;  and  if  for  the  exclusive  benefit  of  the 
bailor,  slight  care  will  suffice.  Thus,  the 
essence  of  a  contract  of  bailment  on  the  part 
of  the  bailee  is  for  diligence  of  the  rec^uired 
der^ree,  and  when  he  has  used  such  diligence 
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his  contract  is  performed  and  he  discharged, 
although  the  property  mav  be  lost  duriog 
his  custody  of  it.  Accordingly  we  find  the 
authorities  holding  that  the  bank  is  not 
Jiable  for  the  loss  of  a  special  deposit,  to 
keep  which  it  receives  no  compensation,  by 
the  theft  of  its  cashier  or  other  servant,  pro- 
vided it  has  not  been  guilty  of  ^ross  negli- 
gence in  any  respect.  Foster  v.  asaex  Bank, 
17  Mass.  479 ;  Scott  v.  National  Bank  of  C/ies- 
ter  Valley,  72  Pa.  471 ;  Batik  of  AUentown 
V.  Rex,  89  Pa.  308 ;  Oiblin  v.  MeJfuUen,  L. 
R.  2  P.  C.  817;  Edw.  Bailm.  §  45 ;  Schouler, 
Bailm.  §  42  et  seq.;  2  Addison,  Cont.  §  804; 
Belles,  Banks  &  Depositors,  §  6  «<  eeq.; 
Morse,  Banks  &  Banking,  §§  102<s,  201.  The 
bank  may  be  guilty  of  negligence,  and  liable 
accordingly,  in  employing  or  retaining  an 
unfit  person  in  the  position  of  cashier.  But 
when  it  does  its  full  duty  in  selecting  a 
proper  person,  and  in  not  disregarding  indi- 
cations of  dishonesty  which  ought  to  arouse 
suspicion  and  investigation,  then  it  is  not 
responsible  to  one  who  has  obtained  from  it 
the  favor  of  barely  keeping  specific  prop- 
erty without  recompense,  though  the  cashier 
steal  the  property  so  put  in  his  charge.  The 
law,  as  disclosed  by  the  authorities,  seems 
to  consider  that,  in  the  case  of  a  gratuitous 
special  deposit,  there  is  consideration  enough 
in  the  bare  custody  of  the  property  to  in- 
sure its  being  kept  without  gross  negli- 
gence, but  not  enough  to  bind  the  bank  as 
an  absolute  insurer  of  its  servant's  honesty. 
The  depositor  contemplates,  of  course,  and 
consents,  that  the  cashier  or  some  other  agent 
is  to  be  the  personal  guardian  of  the  deposit. 
If  the  bank  has  selected  and  continues  him 
In  office,  with  due  reg[ard  to  the  immense  in- 
terests confided  to  him,  his  defalcation  is 
a  risk  assumed  bv  such  a  depositor.  The 
l>ank,  being  equally  liable  to  suffer  by  the 
«ame  kind  of  misfeasance,  thus  evinces  prima 
facie  its  good  faith  in  having  the  wrongdoer 
in  its  service.  As  far  as  the  question  of  mere 
negligence  is  concerned,  the  bank  can  plead 
its  not  knowinff  or  having  cause  to  suspect 
the  integrity  of  its  ofilcer. 

But  it  has  been  stronely  urged  that  the 
bank,  as  master,  is  liable  for  the  fraud  of 
the  cashier,  it«  servant,  in  the  course  of  its 
business.  This  is  the  point  of  most  diffl- 
«ultv.  Every  bailee  is  bound  to  exercise 
l^ooa  faith,  and  abstain  from  fraud,  in  keep- 
ing the  property.  Bad  faith  is  at  least  as 
bad  as  gross  negligence,  and  entails  as  much 
liabilitv.  The  application  of  this  is  easy 
where  the  very  person  to  whom  the  property 
was  intrusted  is  guilty  of  the  fraud.  But 
suppose  the  master,  being  the  bailee,  is  per- 
sonally blameless,  and  his  servant  is  the 
fiilty  one,  shall  the  master  be  held  liable? 
t  common  law  there  was  onc«  some  author- 
ity that  the  master  was  not  liable  for  the 
unauthorized  willful  tort,  which  of  course 
Included  fraud,  of  his  servant.  But  the 
better  view  is  that  the  master  is  liable  for 
*very  tort  by  the  servant  which  is  within 
his  authority,  or  is  committed  in  the  prose- 
•cution  and  within  the  scope  of  the  business. 
It  is  often  hard  to  draw  the  line  between 
torts  within  and  torts  without  the  master's 
business.    On  the  question  now  to  be  decided 
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the  cases  bold  that  the  act  of  the  cashier,  bj 
which  he  appropriates  exclusively  to  himself 
a  gratuitous  special  deposit  in  the  bank,  is 
not  an  act  done  in  the  bank's  business,  and 
within  the  scope  of  his  employment.  The 
custody  of  the  deposit  implies  no  act  to  be 
done,  but  only  a  mere  continuance  of  posses- 
sion until  a  return  of  the  property  is  de- 
manded. The  cashier  had  nothing  to  do 
about  it  except  suffer  it  to  remain  in  a  safe 
place  of  deposit.  Consequently,  in  taking 
It  to  himself,  he  is  said  to  *'step  aside"  from 
his  employment  to  do  an  act  for  his  personal- 
eain,  regardless  of  the  business  for  which 
he  was  engaged.  Such  an  act  is  lacking 
both  in  the  rendition  of,  and  in  the  intent 
to  render,  any  service  to  the  employer.  Tho 
cashier  does  not,  as  a  matter  of  fact,  act 
with  the  bank's  authority,  and,  furthermore, 
does  not  essay,  or  even  profess,  to  act  in  ita 
behalf.  He  represents  nobody  but  himself. 
He  throws  off  all  allegiance  to  his  master 
and  takes  the  part  of  a  common  enemy  to 
all  concerned.  He  becomes  the  same  as  a 
stranger  from  without,  who  by  robbery, 
burglary,  or  stealth  deprives  the  bank  of  a 
special  deposit;  and  the  authorities  hold 
that  the  bank  is  not  chargeable  with  such  a 
loss,  in  the  absence  of  gross  negligence,  bu( 
is  liable  if  grossly  negligent.  l}nffith  v. 
Zippervoick,  28  Ohio  St.  888 ;  HaU  v.  Jtawallie^ 
8  FLan.  186 ;  Levy  v.  Pike,  25  La.  Ann.  680 ; 
Fint  Nat  Bank  of  Carlisle  v.  Graham,  79  Pa, 
106,  100  U.  S.  699,  25  L.  ed.  750 ;  First  Xat. 
Bank  of  Lyons  v.  .Ocean  Nat.  Bank,  60  N. 
Y.  278;  Wylie  v.  NoHhampton  Nat.  Bank, 
119  U.  8.  861,  80  L.  ed.  455 ;  Whitney  v.  Firsi 
Nat.  Bank  of  Brattleboro,  55  Vt.  155 ;  Schtrmer 
V.  Neuraih,  54  Md.  491.  Such  a  fraud,  b^ 
a  well -selected  servant,  duly  supervised,  ts 
not  to  be  imputed  to  the  bank  as  its  own 
fraud.  The  bank  cannot  be  said  to  have 
stolen  when  there  is  on  its  own  part  no 
participation  in  the  theft,  no  appropriatioc, 
and  no  intent  to  appropriate  the  proi^crty. 
Of  course,  if  the  bank  derives  profit  or  benefit 
from  its  servant's  speculation,  it  is  liable. 
United  Soe.  of  Shakers  v.  Underwood,  9  Bush, 
609 ;  First  Nat.  Bank  of  Monmouth  v.  Dunbar, 
118  111.  625.  No  case  has  been  found  which 
holds  the  bank  liable  because  the  defaultiusr 
cashier  was  acting  in  the  prosecution  and 
within' the  scope  of  the  bank's  business  when 
he  appropriated  the  deposit,  but  such  liabil- 
ity, when  affirmed,  is  rested  specifically  upon 
the  existence  of  /rross  negligence,  fiattison 
V.  Syracuse  Nat.  Bank,  80  N.  Y.  82,  86  Am, 
Rep.  582 ;  Preston  v.  Prather,  187  U.  8.  604, 
34  L.  ed.  788. 

The  common  law  appears  to  be  that  a 
master  generally  is  not  liable  for  the  servant*a 
fraud  or  willful  tort  unless  he  is  acting  at 
the  time  by  the  master's  express  authority 
or  in  the  conduct  of  his  business, — that  is  to 
say,  at  his  actual  or  implied  instance.  The 
servant  must,  in  the  wrongful  act,  be  actinp: 
or  intending  to  act  in  behalf  of  the  master, 
and  in  the  course  of  his  employment.  Pol- 
lock, Toits,  pp.  55,  61 ;  Cooley.  Torts,  pp. 
627  et  seq.,  754;  Evans,  Principal  &  Affents, 
558,  559 ;  1  Bigelow,  Fr.  225 :  Fraser,  Mast, 
&  8.  280;  45  Alb.  L.  J.  530;  Baneick  v. 
English  Joint  Stock  Bank,  L.  R.  2  Exch.  259 ; 
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Huhbtnty  ▼.  Ward,  8  Exch.  880 ;  Chrant  v. 
No7-vay.  10  C.  B.  665 ;  Coleman  v.  Biehes,  16 
r\  B.  ia5;  ^rft  v.  (7r«a^  ir«<<fm  R,  Go.  5 
Can,  Sup.  Ct.  Rep.  179 ;  Brituh  Mutual  Bkg. 
Co.  V.  Chamvoood  Forest  R,  Co,  L.  R.  18  Q. 
B.  Div.  714;  ffoiee  v.  New^march,  12  Allen, 
49 ;  Matt  v.  Consumers  lee  Co,  73  N.  Y.  643 ; 
Sobinson  v.  BeaUe,  20  Qa.  275. 

But  it  was  argued  that,  even  if  the  hank 
were  not  liable  under  the  common  law,  it  is 
so  under  the  statutes  and  jurisprudence  of 
this  state.  It  may  be  replied  that  the  Code 
expressly  declares  the  common- law  rule  as  to 
diligence  touching  a  gratuitous  bailment, 
(Code,  §§  2104,  2105;  Chattahoochee  Nat, 
Bank  y.  Schley,  58  Ga.  869 ;)  or,  if  there  be 
any  difference  the  common  law  was  stricter, 
some  of  the  books  saving  that  the  bank  must 
exercise  ordinary  diligence  in  a  case  like 
this,  though  the  weight  of  authority  is  in 
favor  of  slight  diligence  being  sufficient. 
The  sections  of  the  Code  last  cited  state  the 
law  specially  applicable  to  this  case.  Sec- 
tion 2:301,  which  declares  that  the  principal 
is  bound  for  the  care,  diligence,  and  fidelity 
of  his  agent  in  his  business,  and  hence  is 
bound  for  the  neglect  and  fraud  of  his  agent 
in  the  transaction  of  such  business;  and  sec- 
tion 2961,  which  declares  that  every  person 
glial  1  be  liable  for  torts  committed  by  his 
servant,  by  his  command,  or  in  the  prosecu- 
tion and  within  the  scope  of  his  business, 
whether  the  same  be  by  negligence  or  volun- 
tary,—^o  not  conflict  with  the  common  law, 
but  seem  to  us  designed  especially  to  express 
it.  The  question,  then  comes  back  to  this : 
w^hether  the  theft  by  the  cashier  of  a  special 
deposit  was  "in  the  transaction  of"  or  "in 
the  prosecution  and  within  the  scope  of"  the 
bank's  business.  The  authorities  say  not, 
and  this  is  doubtless  a  right  determination 
of  the  question  on  whom  the  loss  ought  to 
fall.  Neither  of  the  parties  anticipated  that 
the  cashier  would  go  wrong;  and  therefore 
their  conduct  did  not  provide  for  such  a 
contingency ;  nor  is  the  bank  responsible  on 
the  theory  that  it  inflicted  a  tort  by  the 
hand  of  its  servant.  The  cases  cited  for  the 
defendant  in  error  will  be  found  upon  care- 
ful examination  not  to  conflict  with  the 
present  decision. 

It  is  complained  in  the  motion  for  new 
trial  that  the  court  charged  the  jury  thus : 
"If  the  bank  kept  this  money  ^s  it  kept  its 
own,  and  if  it  was  stolen  by  one  in  whom 
the  bank  reposed  confidence  and  trust,  and 
had  reasonably  and  properly  reposed  trust 
and  confldence,  would  the  bank  be  liable? 
And  I  am  compelled  to  say  that  I  believe  it 
would.  I  believe  the  bank  is  liable  for  a 
theft  committed  by  its  cashier,  provided  he 
steals  that  which  is  in  his  custody  to  take 
care  of."  In  view  of  the  conclusion  arrived 
at  in  discussing  this,  the  central  question 
of  the  case,  the  charge  was  error,  for  which 
a  new  trial  must  be  granted. 

2.  There  was  some  contest  during  the  trial 
over  the  question  whether  the  deposit  in 
this  case  was  gratuitous  or  not.  The  court 
charged  the  Jury  as  follows :  "  It  may  not  be 
necessary  to  find  in  this  particular  case  that 
there  was  any  particular  benefit  to  be  derived 
by  one  or  the  other  party.    If  you  find  that  the 
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bank  had  concluded,  for  reasons  satisfactory 
to  itself,  to  accept  this  class  of  deposits,  and 
had  been  in  the  habit  of  accepting  this  class 
of  deposits,  then  a  person  going  to  make  a 
deposit  with  it  is  not  obliged  to  be  able  to 
satisfactorily  show  to  himself  what  benefit  it 
would  be  to  the  bank  to  receive  it  before 
he  makes  his  deposit,  but  he  can  assume  that 
it  would  have  oeen  a  benefit  to  the  bank ;. 
and  if  you  find  that  it  ou^ht  to  have  been  a. 
benefit  to  the  bank,  or  that  the  bank  had. 
given  him  the  right  to  assume  that  it  woul^ 
be  benefited,  then  the  bank  would  be  estoppe() 
from  denying  that  in  this  particular  instance 
there  was  less  liability  because  in  this  par^ 
ticular  instance  they  had  failed  to  be  bene- 
fited."   This   charge   is   complained  of    a» 
error.    We  think  the  character  of  a  partic: 
ular  bailment,  whether  gratuitous  or  not,  i» 
to  be  determined  by  the  contract  between 
the  parties  to  it,  and  not  by  transactions^ 
however   numerous,   between  one  of   these 
parties  and  third  persons  having  no  relation 
to  the  case.    The  charge  virtually  declares 
that  a  person  who  has  a  habit  of  seeming  to 
accommodate  others  shall,  in  any  particular 
instance,   be  conclusively  presumed  to  act 
for  pay.    This  goes  too  far ;  it  makes  the 
obliging  man  a  legal  impossibility.    Pay 
bein^  the  rule,  and  accommodation  the  ex- 
ception, a  jury  might  infer  the  existence  of 
some  secret  profit  from  a  multiplicity  of 
favors ;  but  tnis  certainly  cannot  be  an  in- 
fallible, indisputable  inference.    Moreover, 
the  possibility  of  some  undisclosed  benefit 
is  not  enough  to  render  the  bailment  one  for 
hire;    there   must  be  an  understanding  or 
arrangement,   express  or  implied,    between 
the  parties,  whereby  the  bailee  has  received, 
or  has  a  right  to  expect  and  demand,  some- 
thing for  his  benefit.  See  Code,  S  2103.    Cas- 
ual or  incidental  benefits  whicn  he  would 
have  to  surrender  at  the  will  of  the  bailor 
do  not  amount  to  a  consideration.    There- 
must  be  a  compensation  of  some  sort  actu- 
ally contemplated  in  the  contract  and  bar- 
gained away  by  the  bailor.     The  fact  that- 
the  special  depositor  is  also  a  general  depos- 
itor in  the  bank  is  hardly  sufficient,  unless^ 
the  retention  of  the  general  deposit  account 
was  stipulated  for.     So  an  incidental  earn- 
ing of  fees  for  exchange  or  collection  would 
not  be  a  consideration,  unless  the  depositor 
were  obliged  to  allow  it.     Such  benefits  a» 
are  wholly  contingent,   and  dependent  oo) 
the  pleasure  of  the  depositor,  cannot  affect: 
or  determine  the  character  of  the  bailment. 
The  custom  of  the  bank  to  accept  special 
deposits  does  not  absolutely  demonstrate  a» 
general,  still  les.<«  a  universal,  receipt  of  con- 
sideration.     And  there  is  no  reason  why  i^ 
bank  should  not  be  allowed  to  accommodate- 
a  customer,  or  any  number  of  customers, 
in  this  way,  without  raising  any  equity  to* 
estop  it  from  showing  the  fact  of  such  ac- 
commodation.    The  charge  complained  of 
was  error. 

It  is  unnecessary  to  discuss  the  remaining: 
assignments  of  error,  because  the  controlling 
questions  have  been  dealt  with,  and  on  the  new 
trial  the  court  will  have  no  difficulty  in  shap- 
ing instructions  to  accord  with  this  opinion.. 

Judgment  reversed. 
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COMMERCIAL   BANK  OP   DANVILLE, 

AppU, 

W.  H.  S.  BURGWYN  et  dL 

( N.  C ) 

1  •  The  burden  of  proof  Is  on  the  defend- 
ant to  establish  pUtintllTs  knowledg^e 
of  impeaching  facts  alleged  In  an  answer  to 
an  action  on  promissory  notes,  although  defend- 
ant has  given  evidence  of  fraudulent  representa- 
tions in  obtaining  the  notes,  where  plaintiff  has 
responded  by  showing  that  he  acquired  the  notes 
bona  fide  for  value  in  the  usual  course  of  busi- 
ness, and  while  they  were  still  current,  and  noth- 
ing in  the  circumstaaces  of  the  purchase  amounts 
to  constructive  notice. 

8.  A  bank  is  not  chargeable  with  the 
Jmowledg^  of  its  vice  president,  who  is 

also  a  director  and  a  member  of  its  discounting 
xsommittee,  of  facts  concerning  notes  which  he 
presents  for  discount,  and  in  the  discount  of 
.which  be  does  not  act  for  the  bank. 

(February  23, 1882.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Vance  County  in 
-favor  of  defendants  in  an  action  brought  to 
recr)ver  the  amount  alleged  to  be  due  on  cer- 
tain promL<:sory  notes.    lUversed, 


The  facts  sufficiently  appear  in  the  opinioD. 

Messrs,  A.  W.  Graham,  Batchelor  A 
Deverenjc  and  J.  W.  Oraham  for  appel- 
lant. 

Messrs.  Battle  ft  Hordecai  for  appellees. 

Shepherd,  </'.,  delivered  the  opinion  of  Uie 
court: 

The  defendants  having  pleaded  that  the 
notes  sued  upon  were  obtained  by  the  fraudu- 
lent representations  of  the  payees,  and  testi- 
mony having  been  introduced  in  support  of 
such  plea,  his  honor  was  correct  in  holding 
that  the  prima  facie  case  of  the  plaintiff  in- 
dorsee was  so  far  rebutted  as  to  shift  the  bur- 
den of  proof,  and  to  make  it  necessary  for  it 
to  show  that  it  was  a  bona  fide  purchaser  for 
value  and  without  notice.  Commercial  Bank 
of  DnnviOe  v.  Burgwyn,  108  N.  C.  62;  Pugh 
V.  Grant,  86  N.  C.  39.  When,  however,  the 
plaintiff  responded  by  showing  that  it  acquired 
the  notes  bona  tide  for  value,  in  the  usual 
course  of  business  and  while  they  were  still 
current,  the  prima  facie  case  of  the  plaintiff 
was  restored;  and,  unless  the  circumstances 
under  which  the  purchase  was  made  were  of 
such  a  character  as  to  amount  to  constructive 
notice,  the  jury  should  have  been  instructed 
that  the  burden  of  proof  was  upon  the  defend- 
ants to  establish  knowledge  on  the  part  of  the 
plaintiff,  at  the  time  of  its  purchase,  of  theim- 


370TE.— Burden  of  prorf  in  an  action  on  a  neaotiaI>U 
instrument  hy  the  purchaser, 

1.  Presumption  arising  from  possession. 

The  bolder  of  commercial  paper  is  presumed  to 
have  taken  it  under  due  for  a  valuable  considera- 
tion, and  without  notice  of  any  objection  to  which 
It  was  liable.  New  Orleans  Canal  &  Bkg.  Co.  v. 
Montiromery,  95  U.  8. 16, 24  L.  ed.  340;  Lexinsrton  v. 
Butler,  81  U.  8. 14  Wall.  282, 20  L.  ed.  809;  Chambers 
County  V.  Clews,  88  U.  8.  21  Wall.  817, 22  L.  ed.  617; 
8an  Antonio  v.  Mehaffy,  96  U.  S.  312,  24  L.  ed.  816: 
Pana  v.  Bowler,  107  U.  S.  529,  27  L.  ed.  424;  Mont- 
Clalr  V.  Ramsdell,  107  U.  S.  147,  27  L.  od.  431:  HaU  v. 
Emporia  First  Nat,  Bank,  133  111.  234;  Smedbergr  v. 
Whittlesey,  3  Sandf.  Ch.  320,  7  L.  ed.  868;  Pinkerton 
V.  Bailey,  8  Wend.  600;  Pratt  v.  Adams,  7  Paiffe,  615, 
629,  4  L.  ed.  300,  307;  First  Nat.  Bank  of  Fort  Scott 
V.  Elliott,  46  Kan.  32;  Morton  v.  Roffers,  14  Wend. 
S75;  Lewis  v.  Lonf?,  102  N.  C.  206;  Goodman  v. 
fiimonds,  61  IT.  8. 20  How.  866, 15  L.  ed.  941;  Shaw  v. 
Merchants  Nat.  Bank  of  St.  Louis,  lUl  U.  S.  564,  25 
L.  ed.  804;  Swift  v.  Smith,  102  U.  S.  444,  26  L.  ed.  194; 
Tredwell  v.  Blount,  86  N.  C.  83;  Mann  y.  Second 
Nac.  Bank  of  Springrfleld,  84  Kan.  746;  Ecton  v. 
flarlan,  20  Kan.  452:  Lyon  v.  Martin,  31  Kan.  411: 
Potter  V.  Chadsey,  16  Abb.  Pr.  147;  Sperry  v.  Spauld- 
Itijr,  45  Cal.  544;  Lehman  v.  Tallahassee  Mf?.  Co.  64 
.Ma.  567;  Atlas  Bank  v.  Doyle,  9  R,  1.  76. 

And  production  of  it  in  court  and  proof  of  its 
execution  raises  the  presumption  that  it  is  still  un- 
paid (SomervaU  v.  Gillies,  31  Wig.  152;  Sanborn  v. 
Babcock,  83  Wis.  400),  and  prima  facie  establishes 
the  plaintiff's  rigrht  to  recover.  Vallett  v.  Parker. 
«  Wend.  615;  Davis  v.  Bartlett,  12  Ohio  St.  534,  80 
Am.  Dec.  375;  McCann  v.  Lewis,  9  Cal.  246;  Hall  v. 
Allen,  37  Ind.  541;  Horton  v.  Bayne,  52  Mo.  531; 
Lerch  Hardware  Co.  v.  National  Bank  of  Columbia, 
109  Pa.  240:  Robinson  v.  Hodgson,  73  Pa.  202;  Blaney 
V.  Pelton,  6  New  Boy.  Kep.  232,  601  Vt,  275;  Perot  v. 
Cooper  (Colo.)  Nov.  16, 189L 
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This  Is  true  if  the  note  be  payable  to  bearer. 
Pettee  v.  Proat,  8  Gray,  508,  63  Am.  Dec  778;  Hol- 
comb  V.  Beach,  112  Mass.  450;  Graves  v.  First  Nat. 
Bank  of  Bonham,  77  Tex.  555;  Chappelear  v.  Mar- 
tin, 9  West.  Rep.  436,  45  Ohio  St.  126;  Faulkner  v. 
Ware,  34  Ga.  498. 

Or  If  it  be  indorsed  specially  or  in  blank.  Dorn 
V.  Parsons,  66  Mo.  601;  Collins  v.  Gilbert,  04  U.  S. 
753,  24  L.  ed.  170;  Bank  of  Pittsburgh  v.  Neal,  63  U. 
S.  22  How.  96, 16  L.  ed.  823. 

And  in  the  absence  of  evidence  to  the  contrary 
this  presumption  of  law  will  prevail.  Tome  v. 
Gerlach.  46  N.  Y.  S.  R.  485;  Delano  v.  BarUett,  0 
Cush.  364. 

But  the  presumption  arising  from  the  possession 
of  uegotiablH  paper  is  of  the  slightest  nature  (Os- 
bom  V.  McClelland,  1  West.  Rep.  221,  4S  Ohio  St. 
284;  Beall  v.  Leverett,  82  Ga.  105;  Snyder  v.  Riley. 
6  Pa.  164,  47  Am.  Dec.  452),  and  may  be  rebutted. 
Atlas  Bank  v.  Doyle,  9  R.  L  76. 

2.  Onus  on  maker  t4)  rebut  the  preswnptioiu 

The  burden  of  proof  is  on  the  maker  to  rebut  the 
pr  nia  facie  caee  made  by  the  production  of  Uie 
note;  aud  if  he  produces  evidence  to  rebut  the  pre- 
sumption the  burden  is  tlirown  on  the  plaintiff  to 
show,  by  a  preponderance  of  evidence,  a  valuable 
considei*atioD.  Jennison  v.  Stafford,  1  Cash.  108; 
Delano  v.  Bartlett,  6  Cush.  364;  Powers  v.  Russell, 
13  Pick.  69. 

Defenses  to  negotiable  paper  are  to  l)eaffirma> 
tlvely  established  by  the  party  relying  upon  them. 
Tourtelotte  v.  Brown  (Colo.)  Feb.  26, 1802;  Tassey's 
App.  (Pa.)  1  Cent.  Rep.  924;  Sperry  v.  Spaulding, 
45  Cal.  544. 

Whoever  alleges  that  a  promissory  note  is  with- 
out consideration  has  the  burden  of  proof.  Flint 
v.  Phipps,  16  Or.  437:  McCormick  Harvesting  Mach. 
Co.  V.  Jacobson,  77  Iowa,  582. 

The  burden  of  proof  rests  upon  dofendiant  In  a 
suit  upon  a  promissory  note  by  an  Indorsee  to 
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peachiDg  facte  alleged  in  the  answer.    Dan. 
Keg.  Inst  1 819. 

We  are  of  the  opinion  that  there  is  nothing 
in  the  testimony  that  amounted  to  such  con- 
structive notice.  According  to  the  testimony 
of  J.  F.  Rison,  all  of  the  notes  were  indorsed, 
in  July,  188S,  to  the  Southern  Electric  Light, 
Power  &  Construction  Company,  and  that 
the  said  company,  through  its  president,  the 
said  J.  F.  Rison,  indorsed  them  for  value  to 
the  plsintiff  some  months  before  they  were 
due.  It  is  contended  that  the  plaintiff  was  af- 
fected with  any  notice  that  could  be  imputed 
to  the  said  Risen,  because  the  latter  was  at 
the  time  of  the  transaction  the  vice  president 
and  a  director  of  the  plaintiff,  and  a  member 
of  its  discouniing  committee.  It  does  not  ap- 
pear that  Kison  bad  any  notice  of  the  claim  of 
the  defendants  until  aher  the  Burgwyn  note 
Lad  been  discounted  by  the  plaintiff;  but  con- 
ceding, for  the  purpose  of  the  argument,  that 
he  bad  such  notice  at  the  time  of  the  discount- 
ing of  all  of  the  notes,  it  is  well  established 
that  the  plaintiff  cannot  be  affected  therewith 
unless  Rison  was  acting  in  his  official  capac- 
ity for  the  plsintiff  in  the  said  discounting 
transactions.  The  foundation  principle  upon 
which  rests  the  doctrine  that  a  party,  whether 
an  individual  or  a  corporation,  is  chargeable 
with  notice  imparted  to  his  agents  in  the  line 
of  their  duty,  is  that  agents  are  presumed  to 
communicate  all   such    information  to  their 

Principals  because  it  is  their  duty  so  to  do. 
*he  principal  is  conclusively  presumed  to 
know  whatever  his  agent  knows,  if  the  latter 
knows  it  as  agent     Of  course,  no  such  pre- 


sumption can  exist  where  the  agent  is  dealing 
with  the  corporation  in  the  particular  transac- 
tion in  his  own  behalf.  6  South.  Law  Rev. 
8t6.  In  such  transactions  the  sttitude  of  the 
agent  is  one  of  hostility  to  the  principal.  He 
is  dealing  at  arms-length,  and  ft  would  be  ab- 
surd to  suppose  that  he  would  communicate  to 
the  principal  any  facte  within  his  private  knowl- 
edge, affecting  the  subject  of  his  dealing,  un« 
less  it  would  he  his  duty  to  do  so  if  be  were 
wholly  unconnected  with  the  principal.  As  was 
said  by  the  court  in  Wickersham  v.  Chicago  Zin6 
Co.  18  Kan.  481.  26  Am.  Rep.  784:  ^'Neither 
the  acts  nor  knowledge  of  an  officer  of  a  cor- 
poration will  bind  it  m  a  matter  in  which  the 
officer  acte  for  himself  and  deals  with  the  cor- 
poration as  if  he  had  no  official  relations  with 
it,  or,  as  was  said  in  Barnes  v.  Trenton  Gas- 
Light  Co,,  27  N.  J.  Eq.  88,  his  interest  is  op- 
posed to  that  of  the  corporation;  and  the  pre- 
sumption is,  not  that  he  will  communicate  his 
knowledge  of  any  secret  infirmity  of  the  title 
to  the  corporation,  but  that  he  will  conceal  it." 
This  doctrine  has  been  applied  to  the  case  of  a 
director  procuring  the  discount  of  a  note  for 
his  own  benefit,  having  knowledge  that  it  is 
founded  upon  an  illegal  consideration  (Highs- 
town  First  I^at,  Bank  v.  Christopher,  40  N.  J. 
L.  485),  or  that  it  was  made  for  bis  accommo- 
dation (Cl^mm^^^ia^  BankY,  Cunningham,  24 
Pick.  270),  or  that  it  was  obtained  upon  a  false 
pretense  of  having  it  discounted  for  the  maker 
lWas?iington  Banker.  Lewis,  22  Pick.  24);  or 
that  it  was  affected  in  his  hands  with  certain 
conditions  {Louisiana  State  Bank  v.  Senecal, 
18  La.  5*35);  or  with  a  claim  of  recoupment  of 


show  that  the  latter  acquired  the  note  without 
coDSideratioQ  and  by  collusion  with  the  payee,  for 
the  purpofle  of  defeating  existing  defenses  to  the 
note.  Stone  v.  Crow  (8.  Dak.)  Feb.  24, 1802.  And 
see  Herman  v.  Gunter  (Tex.)  Jan.  19, 1802. 

Notes,  although  non-negotiable,  are  regarded  as 
promissory  notes,  and  import  a  consideration  with- 
out reciting  it,  the  burdpiii  to  overcome  wbicb  is 

00  defendant  sued  on  the  note.  Camright  v.  Gray, 
67  Hud,  518;  Cunningliam  v.  Holt,  118  lod.  263. 

The  burden  to  prove  U6ury  In  respect  to  a  note, 
on  the  gromid  of  Including  interest  anterior  to  its 
date,  is  upon  the  party  who  makes  the  charge. 
Swing  V.  Howard,  74  U.  8.  7  WalL  490, 19  L.  ed.  288. 

Cfreumstances  vohich  wHd  overcome  presumption. 

Proof  that  the  note  was  negotiated  by  the  origi- 
nal payee  in  violation  of  an  agreement  to  hold  it 
as  collateral  security  does  not  throw  upon  the 
plaintiff  the  burden  of  proving  that  he  is  a  bona 
fide  holder  for  value.  Tradesman  Nat.  Bank  v. 
ErteU,  81  N.  Y.  8.  R.  £56. 

But  the  presumption  is  rebutted  when  it  is  shown 
that  the  paper  has  been  materially  altered,  so  as  to 
cast  upon  the  holder  the  burden  of  proving  that  he 
purchased  the  paper  in  good  faith  and  without 
notice  of  the  alteration.  Smith  v.  Eals,  81  Iowa, 
236:  Elobinson  v.  Ueed,  46  Iowa,  219;  Scofleld  v. 
Ford,  56  Iowa,  870;  Smith  v.  Ferry,  69  Mo.  142. 

The  burden  of  proof  is  cast  upon  plaintiff  in  an 
action  upon  a  promissory  note  purporting  to  have 
been  made  by  a  firm,  to  show  himself  a  bona  fide 
holder  for  value  t}efore  maturity,  by  an  affidavit 
of  defense  that  the  note  wls  issued  by  one  partner 
without  the  knowledge  or  consent  of  his  copartner, 
for  his  own  private  use.  Real  Estate  Invest  Co.  v. 
Smith,  1  Pa.  Adv.  Rep.  600, 90  W.  N.  C.  80. 

The  title  of  the  person  who  takes  negotiable 
paper  before  due,  tor  f^  valuable  consideration, 
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can  be  defeated  only  by  showing  bad  faith  in  hinu 
which  implies  guilty  knowledge  or  willful  igno- 
rance of  the  facts  impairing  the  title:  and  the 
burden  of  proof  lies  on  the  assailant  of  the  taker^s 
title.  Hotchkiss  v.  National  8.  ft  L.  Bank,  88  U.  8. 
21  WalL  854,  22  L.  ed.  645:  Murray  v.  Lardner.  60  U. 
S.  2  WalL  110, 17  L.  ed.  867;  Tescher  v.  Merea,  118 
Ind.  586. 

Gross  negligence  Is  not  sufficient.  Johnson  v. 
McMurry,  72  Mo.  278;  Mayes  v.  Robinson,  11  West. 
Rep.  441,  08  Mo.  114;  Patterson  v.  Booth,  103  Mo. 
4G2;  Goodman  v.  Harvey,  4  Ad.  ft  El.  8TD. 

And  the  maker  cannot  set  up  any  equities  be- 
tween himself  and  the  payee  until  he  has  shown 
that  the  holder  received  it  either  without  consid- 
eration, or  after  it  became  due,  or  with  notice  of 
the  facts  set  up  as  a  defense.  Smedberg  v.  Whit- 
tlesey, 3  Sandf.  Ch.  820,  7  L.  ed.  888;  Nelson  v.  Cow- 
ing, 6  HilL  836. 

An  allegation,  in  an  answer  to  a  complaint  on  a 
promissory  note,  ''that  the  said  plaintiffs  are  not 
the  lawful  owners  and  holders  of  Eaid  note,  and 
that  defendant  is  not  Indebted  to  them  in  any  sum 
whatever,"  when  neither  of  the  facts  po  contro- 
verted is  alleged  In  tbp  <■(  m plaint,  and  w.ien  such 
allegation  is  a  mere  al^<  native  statement  of  a  con- 
clusion from  preceding  new  matter  in  the  answer, 
raises  no  issue  on  the  plaintiff ^s  case,  but  leaves  the 
burden  of  proof  on  the  defendant.  Consolyea 
V.  Swift,  6  Cent.  Rep.  706,  103  N.  Y.  604.  See  also 
Fleischmann  v.  Stern,  00  N.  Y.  110. 

When  the  evidence  shows  a  want  of  considera- 

I  tion,  or  that  the  indon-emcnt  was  not  made  until 

,  after  delivery  to  the  bolder,  the  burden  is  on  the 

j  plaintiff  to  show  a  consideration  and  indorsement 

!  before  dellveiy:  and  if  the  evidence  leaves  these 

questions  in  doubt  the  plaintiff  fails  to  make  out 

his  case.    When  the  weight  of  evidence  is  equally 

balanced,  the  primary  presumption  will  be   in- 
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which  the  bank  had  no  notice  (Loondt  ▼.  Eagle 
Bank,  1  Disney  (Ohio)  285);  or  with  other  equi- 
ties ( West  Boston  8av,  Bank  v.  Thompson,  124 
Mass.  506).  To  the  same  effect  are  Corcoran 
v.  Snow  Cattle  Co,  151  Masci.  74;  Jnnerarity 
T.  Merchants  Nat,  Bank,  139  Mass.  888,  52 
Am.  Rep.  710;  Stevenson  v.  Bay  City,  26 
Mich.  44;  Frost  ▼.  Belmont,  6  Allen,  168;  and 
other  cases.  In  the  foregoing  decisions  the 
director  was  not  acting  in  his  official  character 
in  the  particular  transaction;  but  had  he  been 
so  actfng,  the  bank,  by  a  great  preponderance 
of  authority,  would  have  been  aifected  with 
his  knowledge.  1  Morse,  Banks  &  Banking, 
187,  and  the  authorities  cited.  The  question 
therefore  is,  Did  Rison  act  as  a  member  of  the 
discounting  committee  of  the  plaintiff,  or  in 
any  other  official  capacity,  in  respect  to  the 
discounting  of  these  notes  ?  He  testifies  that 
he  told  the  president  and  cashier  of  the  plain- 
tiff that  the  Southern  Electric  Light,  Power 
&  Construction  Company,  of  which  he  was 
the  president,  desired  to  have  certain  notes 
discounted;  that  he  was  informed  that  the 
plaintiff  would  let  him  know  at  1  o'clock  of 
that  day;  that  he  called  at  that  hour  and  was 
told  that  the  plaintiff  would  discount  the  paper. 
He  also  testified  as  follows:  "The  transaction, 
as  before  stated,  between  the  bank  on  one  side, 
and  myself  as  president  and  representing  the 


Southern  Electric  Light,  Power  A  Oonstnic- 
tion  Co.  on  the  other,  was  transactctd  as  any 
other  business  matter  of  like  nature  is  done 
with  the  bank.  I  did  not  sit  in  the  board  during 
the  consideration  of  the  paper  discounted.  The- 
bank  paid  value  for  said  note  without  any  no- 
tice to  it  of  any  set-off  or  counter-claim  by  sai() 
Burgw vn,  and  is  to-day  the  absolute  owner  and 
controller  of  said  note.  I  have  not  at  any  time 
represented  the  bank  in  the  foregoing  transac- 
tion, at  tlie  time  named  or  since.^  He  further 
testified  that  no  director  interested  in  any  way 
in  any  paper  offered  for  discount  could,  under 
the  by-laws  of  the  bank  or  the  laws  of  Virginia^ 
participate  in  the  deliberations  of  the  discount 
committee  in  passing  upon  such  paper.  The 
cashier  of  the  plaintiff  testified  that  "the  trans- 
action was  in  no  wise  different  from  any  other» 
carried  on  between  the  bank  and  its  custom- 
ers;" that  it  was  in  good  faith;  and  tbatRisoi> 
was  not  present  when  tbe  note  was  discounted. 
The  president  testified  that  Rison  "conferred"^ 
with  him  about  the  discount  of  tbe  note,  and 
submitted  it  to  him  for  discount;  that  wit- 
ness said  that  be  would  inform  him  during  the 
day;  and  that  he  told  the  cashier  to  discount 
it  after  he  had  made  up  his  mind  to  do  so.  He 
also  stated  that  Rison  was  not  present  when 
the  note  was  discounted,  and  that  witness  had 
no  notice  of  the  matters  now  pleaded  by  the 


dulired  in  the  plaintiff's  favor.    Manistee  Nat. 
Bank  v.  Seymour,  7  West  Rep.  178,  M  Mioh.  60. 

8.  Holder  must  prove  bona  fide. 

On  a  general  denial  the  burden  is  upon  the  plain- 
tiff to  show  execution,  and  even  after  tbe  introduc- 
tion of  tho  instrument  remains  with  the  plaintiff 
through  the  trial.  Madison  First  Nat.  Bank  y. 
Cardson,  80  Neb.  104. 

Where  the  assignment  is  denied  under  oath,  the 
plaintiff  must  prove  a  valid  assignment  hy  a  pre- 
ponderance of  evidence.  Stair  v.  Richardson,  6 
West.  Rep.  90.>,  106  Ind.  429. 

A  plaintiff  who  took  the  note  from  one  not  its 
apparent  owner  has  the  burden  of  showing  that  he 
is  a  bona  fide  holder.  First  Nat.  Bank  of  Penn  Tan 
V.  McOonnelU  17  N.  Y.  Supp.  42S. 

Where  the  bona  fides  of  the  holder  of  a  note  are 
questioned,  he  must  prove,  after  the  defense  is 
made  out,  that  he  took  it  before  maturity,  for  val- 
ue, and  without  notice  of  matter  set  up  in  the  de- 
fense. Auerbach  v.  Peetsch,  44  N.  Y.  S.  B.  49B; 
Norman  v.  Waite,  80  Neb.  802. 

When  a  good  defense  is  shown  as  against  the  orig- 
inal holder,  plaintiff  has  the  burden  of  proof  to 
■how  that  he  or  a  prior  holder  is  a  bona  fide  pur- 
chaser for  value.  City  Bank  of  Dowagiao  v.  Dill, 
84  Mich.  549. 

Where  usury  in  a  transaction  for  which  a  note  is 
given  is  proved,  the  holder  has  the  burden  of  prov- 
ing that  he  was  a  bona  fide  purchaser  before  ma- 
turity without  notice.  Knox  v.  Williams,  24  Neb. 
€80:  Colby  v.  Parker  (Neb.)  May  18, 1S9SL 

One  who  discounts  a  promissory  note,  which  has 
been  executed  in  blank  and  filled  up  by  the  payee 
for  a  sum  in  excess  of  the  agreed  amount,  cannot 
recover  the  full  amount  of  the  note  unless  he 
•hows  himself  a  bona  fide  holder  for  value.  Ogden 
T.  Pope,  44  N.  Y.  8.  R.  648. 

The  burden  of  proving  the  indorsement  and  de- 
livery of  a  note  by  the  maker  to  one  by  whom  it 
was  indorsed  and  delivered  to  the  holder,  and  the 
latter  indorsement  and  delivery,  is  on  the  plaintiff. 
Jjong  Island  Bank  v.  Boynton,  7  Cent.  Rep.  788, 105 
N.Y.66a. 
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4.  Fraud  or  UUgality  in  the  inception  of  the  instru- 
ment. 

If  the  party  primarily  liable  proves  fraud  or  Ille- 
gality in  the  Inception  of  the  instrument,  or  it 
from  the  circumstances  a  strong  presumption  or 
fraud  is  raised,  tbe  holder  must  then  show  that  he 
acquired  bona  fide  for  value,  under  circumstanoe*- 
creatinff  no  presumption  that  he  knew  the  facta- 
which  impeach  its  validity.  Dan.  Neg.  Inst,  ft  815; 
Smith  V.  Sac.  County,  78  U.  8. 11  Wall.  139.  20  L.  ed. 
102:  McCllntick  v.  Cummins,  2  McLean.  98:  Vathlr 
V.  Zane,  6  Gratt.  246;  Hutchinson  v.  Boggs,  28  Pa. 
294:  Perrin  v.  Noyes,  88  Me.  884;  Sistermana  v.  Fields 
9  Gray,  881;  WoodhuU  v.  Holmes,  10  Johns.  231;  Mc- 
Kesson V.  Stanberry,  8  Ohio  St.  158;  Thompson  v. 
Armstrong.  5  Ala.  9S8;  Ross  v.  Drinkard,  86  Ala. 
484;  Kelly  v.  Ford,  4  Iowa,  140;  Perkins  v.  Prout,  €r 
N.  fl.  887,  98  Am.  Dec.  449;  Harbison  v.  Bank  of 
Indiana,  28  Ind.  183,  92  Am.  Dec.  808;  FuUer  y^ 
Hutchings,  10  Cal.  523;  Boyd  v.  Mclvor.  14  Ala.  508; 
Pana  v.  Bowler,  107  U.  S.  529. 27  L.  ed.  424;  Mailoo. 
County  Comrs.  v.  Qark,  94  U.  S.  285,  24  L.  ed.  62;. 
Collins  V.  Gilbert,  94U.  S.  763,  24  L.  ed.  170;  FBnt  v. 
MUler,  17  Gratt  47;  Bailey  v.  Bidwell,  13  Mees.  &  W. 
73;  Cottle  v.  Cleaves,  70  Me.  266;  Conley  v.  Wineor, 
41  Mich.  268;  Clark  v.  Thayer,  105  Mass.  216,  7Am» 
Rep.  511;  Tcscher  v.  Merea,  118  Ind.  686;  Davis  v. 
Bartlett,  12  Ohio  St.  534,  80  Am.  Dec.  875:  Holme 
V.  Karsper,  5  Binn.  409;  National  Bank  of  North 
America  v.  Kirby,  106  Mass.  487 ;  Smith  v.  Liv^ 
ingston.  111  Mass.  342;  Davis  Sewing  Mach.  Co.. 
V.  Best,  7  Cent.  Rep.  63,  106  N.  Y.  60;  Henry  v. 
Sneed,  99  Mo.  407;  Hazard  v.  Spencer,  17  U.  I.  — ;. 
Goodrich  V.  Macdonald,  77  Mich.  486;  Hale  v. 
Shannon,  57  Hun,  466;  Williams  v.  Huntington,  U  «i^ 
Cent.  Rep.  588,  68  Md.  590;  Crampton  v.  Perkins,  8-  * 
Cent.  Rep.  091,  65  Md.  22;  Totten  v.  Bucy,  57  Md. 
452. 

Or  that  he  acquired  the  paper  from  one  who  waa- 
Buch  a  purchaser.  Cover  v.  Myers  (Md.V  March  16» 
1802;  Cover  v.  Bowersox  (Md.)  March  15, 1882;  Franc- 
V.  Dickinson,  125  N.  Y.  710. 

And  the  form  of  the  transfer  is  immateriaL  Hor> 
gan  V.  Yarborough,  18  La.  74. 

It  makes  no  difference  whether  the  plaintiff  pm^ 
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defendants.  This,  the  only  testimony  upon 
the  subject,  very  clearly  shows  that  Rison  was 
not  acting  for  the  plaintiff  as  its  director  or 
agent  in  any  capacity  in  the  discounting  of  the 
said  paper,  and,  this  being  so,  it  must  follow 
that  there  was  no  constructive  notice  arising 
from  ibe  circumstances  attendiog  the  transac- 
tion. His  honor,  therefore,  should  have  in- 
structed the  Jury,  after  the  plaintiff  had,  by  its 
testimony,  restored  its  prima  facie  case,  that 
the  burden  was  on  the  defendants  to  show 
actual  notice.  The  failure  to  do  this  was  an 
error  of  which  the  plaintiff  may  Justly  com- 
plain. 

We  are  also  of  the  opinion  that  there  was  no 
sufficient  evidence  of  actual  notice.  If  there 
had  been,  the  astute  counsel  for  the  defend- 
ants would  undoubtedly  have  called  it  to  our 
attention.  He  could  only  refer* us  to  the  ez- 
preasioa  of  the  president,  to  the  effect  that 
Kison  "conferred  with  him"  about  the  dis- 
count of  the  note.  Surely  this  was  not  suffi- 
cient to  warrant  the  Jury  in  finding  actual 
notice  of  the  matters  of  defense  set  up  by  the 
defendants.  Both  the  president  and  Rison  ex- 
plain what  took  place  on  the  occasion.  The 
note  was  submitted  for  discount,  and  Rison 
was  to  be  informed  later  in  the  day  of  the  ac- 


tion which  the  plaintiff  had  taken.    Both  of 
them  deny  that  the  president  had  any  notice; 
and  it  is  very  plain  to  us  that  testimony  like- 
this,  which  but  barely  raises  even  a  con jectur^^ 
in  support  of  the  view  sought  to  be  established, 
should  not  be  submitted  to  the  jury.     March 
V.  Verble,  79  N.  C.  19;  Wittkaui&y  v.  Fa««>»» 
71  N.  C.  461;  Brown  v.  Kinney,  81  N.  C.  245; 
StaU  V.  WalUr,  80  N.  C.  401.     If  such  testi- 
mony  is  permitted  to  have  the  effect  of  rebut- 
ting the  prima  facie  caFe  of  the  holder  of  ne- 
gotiable paper, the  peculiar  immunities  incident, 
to  such   obligations  will  be   practically  de- 
stroyed, and  an  incalculable  damage  inflicted 
upon  the  commercial  world.    If,  as  we  have- 
seen,  the  prinui  facie  case  of  the  plaintiff  was. 
restored,  the  burden  was  on  the  defendant  to< 
prove  notice  to  the  plaintiff,  yet  the  whole  case 
was  tried  upon  the  theory  that  the  burden  was 
on  the  plaintiff  to  negative  the  existence  of 
such  notice.    It  must  oe  apparent,  therefore, 
that  there  was  error  in  refusing  at  least  some- 
of  the  instructions  prayed  for.    This  is  entirely 
manifest  from  the  view  we  have  taken  that 
there  was  no  sufficient  testimony  of  actual 
notice. 
New  trial. 


Biies  the  orderly  oouise  of  flrrt  preaentlog  and 
pro  Finer  his  note,  relying  upon  the  presumptions 
ot  bona  fides  which  aooompany  the  possession  of 
the  paper,  and  delays  makinir  proof  of  the  circum- 
stances of  his  purchase  until  after  the  defendant 
gives  evidence  of  his  defense,  or  makes  the  proof 
of  such  circumstances  as  part  of  his  alfirmative 
CAse.  The  burden  of  making  out  good  faith  is  al- 
ways upon  the  party  asserting  his  title  as  a  bona 
fkto  holder  in  a  case  where  the  proof  shows  that 
the  paper  has  been  fraudulently,  feloniously  or 
illegally  obtained.  Such  a  party  makes  out  his 
title  by  presumptions,  until  it  is  Impeached  by  evi- 
dence showing  the  paper  had  a  fraudulent  incep- 
tion; and  when  this  is  done  the  plaintiff  can  no 
longer  rest  upon  the  presumptions,  but  must  show 
afBrmatively  his  good  faith.  Canajoharfe  Nat. 
Bauk  V.  Dlefendorf,  10  L.  A.  ik.  MT,  123  N.  Y.  191. 
6ee  also  Yosburgh  v.  Diefendorf,  119  N.  Y.  800. 

Proof  that  a  note  originated  in  fraud  raises  the 
presumption  that  a  subsequent  holder  gave  no 
value  tor  it,  and  such  presumption  will  prevail  in 
an  action  by  the  holder  against  the  maker,  unless 
rebutted  by  evidence  of  value  and  good  faith  in 
the  transfer.  Haggland  v.  Stuart,  89  Neb.  89; 
I  Proof  that  a  note  was  given  pursuant  to  a  con- 
tract which  was  illegal  as  being  contrary  to  public 
policy  casts  on  the  indorsee  the  burden  of  showing 
that  be  became  its  holder  before  maturity,  in  good 
faith,  for  value,  and  without  notice.  Bowser  v. 
Spieashofer  dnd.)  April  12, 1802. 

Evidence  that  the  note  in  suit  was  stolen  puts 
plaintiff  upon  proof  of  the  bona  fides  of  his  holding, 
tu  addition  to  the  presumption  created  by  the  pos- 
fcesfliOD  of  the  note  and  genuineness  of  thelndorse- 
menca.  Claffy  v.  Parrow,  20  Wash.  L.  Bep.  237;  Dev- 
lin V.  Clark,  81  Mo.  22;  Kuhns  v.  Oettysburg  Nat 
Bank,  68  Pa.  44S;  Bobinson  ▼.  Hodgson,  78  Pa.  202; 
Dutchess  County  Ins.  Co.  v.  Hachfleld,  1  Hun,  676; 
Spooner  v.  Holmes,  102 Mass.  608;  Worcester  County 
Bank  v.  Dorchester  ft  M.  Bank,10Cush.  488. 

The  same  is  true  if  the  instrument  was  lost. 
Bandolph,  Com.  Paper,  { 1025;  Merchants  &  P.  Nat. 
Bank  v.  Masonic  Hall,  82  Oa.  271;  Hutchinson  v. 
BoggB,  28  Pa.  294;  Merchants  Ezch.  Bank  v. 
Luckow,  87  Minn.  642;  Nicholson  v.  Fatten,  18  La. 
213. 
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Where  it  is  shown  that  a  negotiable  instrument 
was  not  intended  to  be  operative  until  signed  by  a. 
third  person,  who  has  not  signed  it,  the  burden )%. 
on  the  plaintiff  to  show  that  he  is  a  bona  fide 
holder  for  a  valuable  consideration.  Merchants* 
Ezch.  Bank  v.  Luckow,  87  Minn.  542. 

But  to  throw  the  burden  upon  the  plaintiff  the- 
evidence  must  show  that  the  note  was  procured  by 
fraud  and  not  merely  without  consideration.  GaU 
vin  V.  Meriden  Nat.  Bank  dud.)  Oct.  27, 1891. 

The  position  of  the  plalntiiHas  bona  fide  holder  is. 
not  impaired  by  proof  that  the  instrument  was  ex- 
cuted  without  consideration  as  between  the  origi- 
nal parties.  Dan.  Neg.  Inst,  fi  814;  Rice,  Evld.  fi  84. 
b;  Wilson  v.  Lazier,  11  Gratt.  478;  Holeman  v.  Hob* 
son.  Humph.  127;  Sloan  v.  Union  Bkg.  Co.  67  Pa. 
470;  Lerch  Hardware  Co.  v.  First  Nat.  Bank  of 
Columbia,  109  Pa.  240. 

But  otherwise  if  the  note  was  payable  tobearer« 
Biseeli  v.  Morgan,  U  Cush.  198. 

And  the  unsupported  testimony  of  the  defendant 
will  not  require  the  plaintiff  to  show  that  he  had 
no  notice  or  knowledge  of  the  fraud.   Mendelson. 
V.  SheflBeld,  87  N.  Y.  8.  R.  879. 

And  the  burden  of  proof  remains  with  the  de* 
fendant  when  his  allegations  of  want  of  consider- 
ation and  fraud  are  denied  by  the  plaintiff^ 
although  the  latter  relies  also  on  an  estoppels 
Crabtree  v.  Atchison  (Ey.)  18  Ky.  L.  Rep.  82L 

6.  BviTden  sMfU  to  the  maker. 

Proof  by  plaintiff  that  he  received  the  note  be- 
fore maturity  without  notice  of  any  defense,  and« 
with  the  iudorsements  thereon  casts  upon  the  de« 
fendant  the  burden  of  disproving  the  genuineness, 
of  the  indorsements.  Pendleton  v.  Smissaert. 
(Colo.)  March  28, 180£. 

The  plalntilTs  presumptive  right  to  recover  bav 
ing  been  restored  by  his  proof  that  he  purchased 
the  note  for  value  in  the  usual  course  of  business, 
the  burden  then  shifts  to  the  defendant  to  prove- 
plaintiff^s  knowledge  of  want  of  consideration  and 
fraud.  Davis  v.  Bartlett,  12  Ohio  8t  534, 80  Anu 
Dec.  875;  Johnson  v.  Way,  27  Ohio  St.  874;  Tod  v«, 
Wick,  88  Ohio  St.  890. 

A.P.W. 


830 


KoBTH  Cabouna.  Sufribmb  Coubt. 


Fkb.» 


City  of  KALEIGH 

V. 

J.    A.    PEACE,    Appt. 


\mmmm  mm»»  i^  •    \/*«« 


.) 


1.  Local  or  special  aasewments  under 
authority  of  the  Leffialature  may  be  a  yaUd  ex- 
ercise of  the  taxing  power. 

5.  A  constitiitlonal  provision  as  to  uni- 
form taxation  of  property  acoordlng  to  Its 
true  value  does  not  apply  to  local  or  special  as- 
sessmeDts. 

8«  The  "power  of  taxation*  assessmentt 
borrowLi^  money."  etc.*  by  municipal 
corporations  which  the  Leafislature  in  re- 
quired by  Const.,  art  8,  fi  4,  to  restrict  does  not  in- 
clude special  assessments  upon  property  based 
on  the  benefit  thereto  by  local  improvements. 

4*   The  ft^ontag^  rule  of  assessment  is  a 

lawful  method  of  apportioning  the  benefits  of  a 
local  improvement. 
6«  A  statute  giving  cities  the  power  to 
apportion  the  expense  of  improve- 
ments **  by  assessments  of  labor  or  other- 
wise" is  not  repealed  by  a  void  provision  of  a 
charter  which  requires  the  whole  cost  of  im- 
provements to  be  charged  against  abutting 
property  without  any  apportionment. 

6.  No  personal  Jndfl^ent  can  be  ren- 
dered against  an  abutting  owner  on  a  special 
assessment  for  a  public  improvement. 

iM^nrimon^  Ch.  J.,  and  Davits  J.,  diMetit/romprop- 

OSittOTM  f  — A.) 

(February  10, 1802.) 


APPEAL  by  defendant  from  a  Judnnent  of 
the  Superior  Court  for  Wake  County  in 
favor  of  plaintiff  in  a  suit  brought  to  eniorce 
payment  of  certain  special  assessments  for 
street  improvements.    Bef)er9ed, 

The  facts  are  stated  in  the  opinion. 

MfBtri,  Strong  &  Stronach.  for  appel- 
lant: 

As  an  assessment  upon  a  particular  district 
properly  so  called,  l>ecau8e  of  special  benefits 
to  said  district,  this  one  is  equally  unconsti- 
tutional. 

The  tax  ought  only  to  be  to  the  extent  of 
the  benefit.  Beyond  that  benefit,  or  increased 
value,  the  owner  of  the  land  receives  no  more 
benefit  from  the  improvement  than  any  other 
inhabitant. 

Bvsbee  v.  Wake  County  Oomrs.  93  N.  C.  143. 

Benefit  aclualand  probable  is  the  only  foun- 
dation upon  which  an  assessment  can  lawfully 
rest. 

2  Dill.  Mun.  Corp.  g  809,  citing  many  cases. 

So  much  of  the  act  as  compels  such  lot  to 
bear  the  expense  incurred  in  front  of  it  cannot 
be  sustained,  as  a  rule  of  assessment:  it  is 
purely  arbitrary,  and  not  in  accordance  with 
any  recognized  legal  principle  of  local  assess- 
ment. 

8taU  V.  Jer9ey  City,  87  N.  J.  L.  130. 

The  constitutionality  of  the  frontage  rule  is 
denied  in  Hammett  v.  Philadelphia,  65  Pa.  157, 
8  Am.  Rep.  615:  MeBean  v.  Chandler,  ^ll^'isk. 
849;  Norfolk  City  v.  EUis,  26  Gratt.  224;  Wood- 
bndge  v.  Detroit,  8  Mich.  274;  Motz  v.  Detroit, 
18  Mich.495;  StaUY.  Portage,  12  Wis.  558;  Peay 
V.  LiUle  Rock,  82  Ark.  81;  Montieello  v.  Banks, 


V<nm,~ Constitutionality  of  frontaoe  rule  ofoMeas- 

menL 

If  anything  can  be  rejrarded  assettJed  in  munio- 
Ipal  law  in  tbis  country  the  power  of  the  Legisla- 
ture to  permit  assessnients  and  to  direct  an  appor- 
tionment of  the  cost  by  fruntaire  should  by  this 
time  be  considered  as  no  longer  open  to  contro- 
versy.   Sheley  v.  Detroit,  45  Mich.  481. 

The  method  of  assessing  a  street  Improvement 
according  to  the  front-foot  rule  has  been  re-  ; 
peatedly  authorized  by  the  Missouri  Legisiaturo  by 
express  statutes  and  such  enactments  have  been 
upheld  and  received  the  sanction  of  the  supreme 
court  in  the  following  cases:  Palmyra  v.  Morton, 
26  Mo.  504;  Fowler  v.  St.  Joseph,  37  Mo.  228;  Powell 
V.  8c  Joseph,  81  Mo.  847:  St.  Joseph  v.  O^Donoghue, 
Id.  845;  St.  Louis  v.  Clemeus.  40  Mo.  664;  Klley  v. 
Cranor,  51  Mo.  641;  Weber  v.  Scbergens,  60  Mo.  800; 
Rutherford  v.  Hamilton.  07  Mo.  513. 

The  liability  of  lots  fronting  on  a  street,  the 
paving  of  which  is  authorized  to  be  charged  with 
the  cost  of  the  work  according  to  their  frontage, 
having  been  thus  so  repeatedly  asserted,  the  ques- 
tion is  no  loDger  an  open  one  in  this  state,  and  we 
are  relieved  from  the  necensity  of  examining  au- 
thorities cited  by  counsel  for  plaintiff,  condemning 
what  is  familiarly  known  as  the  "front-foot  rule." 
li^rrar  v.  St.  Louis,  80  Mo.  370. 

The  Supreme  Court  of  Illinois  has  receded  from 
the  rule  announced  in  Chicago  v.  Larned,  84  HI. 
208.  And  where  the  cost  of  a  municipal  improve- 
ment is  to  be  raised  by  special  taxation,  the  front- 
foot  rule  of  assessment  is  upheld,  as  is  conclusive- 
ly shown  by  the  following  recent  decisions  of  that 
court  White  v.  People,  04  III.  604;  Sterling  v. 
Gait,  4  West.  Rep.  124,  117  III.  15:  Craw  v.  Tolono, 
•6  HI.  255,  86  Am.  Rep.  143;  Watson  v.  Chicago,  1 
West.  Rep.  650,  115  111.  78;  Bigelow  v.  Chicago,  00 
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HI.  68;  Fagan  v.  Chicago,  84  HL  284;  Bnos  v.  Spring, 
field,  118  111.  65;  Oalesburg  v.  Searles,  114  Dl.  217. 

The  change  in  the  ruling  upon  this  question  in 
Illinois  is  based,  primarily,  upon  the  difference  be- 
tween the  present  Constitution  and  the  Constitu* 
tion  of  1848,  and  also,  in  part,  upon  the  oonetruc- 
tion  which  has  been  placed  upon  the  present 
statute  relating  to  local  improvements  by  munic- 
ipal corporations.  The  construction  in  question 
recognizes  a  distinction  between  a  special  assess- 
ment and  special  taxation,  in  respect  to  the  right 
of  the  owners  of  the  property  assessed  to  have  the 
question  of  benefits  passed  upon  by  a  jury.  In 
the  former  case,  such  right  is  held  to  be  given  by 
the  statute,  while  in  the  latter  it  is  denied.  Spring- 
field V.  Green,  0  West.  Rep.  144, 120  HI.  260. 

And  the  same  case  decides  that  an  ordinance  re- 
quiring the  cost  of  improving  a  street  or  sidewalk 
to  be  levied  by  special  taxation  upon  real  estate 
abutting  thereon,  in  proportion  to  the  frontage  of 
the  several  lots  under  the  present  Constitution  is 
valid,    ibid. 

Again,  in  respect  to  assessments  by  commiasion- 
ers,  it  is  said:  '*  A  special  assessment  for  an  Im- 
provement, made  on  the  basis  of  frontage  merely, 
and  without  any  regard  to  special  benefits,  would 
be  invalid,  but  we  know  of  no  rule  which  would 
preclude  the  commissioners  appointed  to  make  a 
special  assessment  from  taking  into  consideration 
the  number  ot  feet  of  frontage  of  the  several  lots 
to  be  assessed  upon  the  street  or  improvement  as 
an  element  in  their  ascertainment  of  benefits.'* 
Walker  v.  Aurora  (HI.)  Jan.  18, 1802;  Springfield  v. 
Sale,  1:27  HI.  350. 

To  the  same  effect  the  Court  of  Appeals  of  Kew 
York  says  of  the  frontage  rule  of  assessment  that 
it  is  not  necessarily  erroneous  if  in  the  Judgmi  nt 
of  assessors  the  property  is  benefited  in  that  pro- 
portion, but  that  on  the  contrary  'It  may  be  the 


See  also  17  L.  R.  A.  135;  27  L.  R.    A.  284,  53Gj  30  L.  R.  A.  598;  31  L.  R.  A.  213, 
382 ;  42  L.  R.  A.  636 ;  45  L.  R.  A.  289. 
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48  Ark.  251;  WiUiamspori  ▼.  Seek,  128  Pa. 
147;  Clapp  v.  Bartfard,  85  Conn.  66. 

Id  the  case  of  local  assessments,  the  correct 
principle  is,  that  the  assessments  upon  each 
parcel  of  contributory  property  shall  be  accord- 
ing to  the  special  benefits  which  the  particular 
parcel  receives. 

2  DilL  Mun.  Corp.  p.  805,  §  809,  note  t.  See 
also  Boyt  v.  Eaai  aaginato,  19  Mich.  39,  2  Am. 
Rep.  76;  Lexington  v.  McQuillan^  9  Dana,  618, 
85  Am.  Dec.  159;  8i,  Louie  v.  CUmene,  49  Mo. 
552;  Neenan  v.  Smith,  50  Mo.  525;  Creote  y, 
Chicago,  56  111.  422;  Chicago  v.  Lamed,  34  111. 
282;  OUatea  v.  Spencer,  40  111.  211;  Seely  v. 
Pittsburgh,  82  Pa.  860,  22  Am.  Rep.  760; 
Thomas  v.  Gain,  85  Mich.  155;  Kaiser  y. 
Weise,  85  Pa.  866;  Craig  v.  Philadelphia,  89 
Pa,  265:   W^fer  v.  Bheinliard,  78  Pa.  370. 

The  Legislature  cannot  provide  that  each 
lot  upon  a  street  shall  pay  the  whole  expense 
of  grading  and  paving  the  street  along  its 
front 

Cooley,  Const.  lim.  ed.  1890,  p.  625. 

To  compel  individuals  to  contribute  money 
or  property  to  the  use  of  the  public, '  without 
rererence  to  aoy  common  ratio,  and  without 
requiring  the  sum  paid  by  one  piece  of  prop- 
erty to  l^ar  any  relation  whatever  to  that  paid 
by  another,  is  to  lay  a  forced  contribution, 
not  a  tax,  within  the  sense  of  those  terms  as 
applied  to  the  exercise  of  power  by  any  en- 
lightened or  responsible  govern  men  t. 

Cooley,  Taxn.  ed.  1886.  pp.  646.  647;  Wood^ 
bridge  v.  Detroit,  8  Mich.  274;  Lexington  v. 
MeQuillan,  9  Dana,  518,  85  Am.  Dec.  159; 
Mot3  ▼.   Detroit,  18  Mich.  495;  St.  Louis  y. 


Clemens,  49  Mo.  552;  Niaenan  T.  Smith,  50  Mo. 
525-531. 

The  act  cannot  make  the  assessment  a  per- 
sonal charge  upon  the  owner  of  the  lot,  re- 
coverable by  Judgment  out  of  all  his  prop- 
erty. 

Cooley, Taxn.  pp.  675,  677:  Neenan  v.  Smithy 
supra;  Hayden  v,  Atlanta,  70  Ga.  817,  7  Eog, 
&  Am.  Corp.  Cas.  228. 

Jfr.  J.  N.  Holdinp^,  for  appellee; 

The  cost  of  the  paving  is  not  a  tax,  so  as  to 
be  prohibited  by  the  Constitution,  art.  5,  g  8, 
and  art.  7,  §  9. 

Wilmington  v.  Topp,  71  N".  C.  76;  Busbee  v 
Wake  County  Comrs.  93  N.  C.  148;  Cain  v. 
Davie  County  Comrs  86  N.  C.  8. 

In  nearly  all  of  the  cases  which  have  been 
before  the  courts  one  of  the  following  methods 
of  apportioning  the  costs  of  improvements  has 
been  adopted  by  the  Legislature  in  the  Act 
authorizing  the  assessment: 

1.  Accoiding  to  actual  benefits. 

2.  According  to  assessed  value  of  property. 
8.  According  to  area. 

4.  According  to  the  front  foot. 

And  all  of  these  methods  have  been  upheld 
by  the  courts  when  the  tax  or  assessment  was 
made  as  directed  by  the  Legislature,  unless 
there  was  some  particular  restraint  in  the 
Constitution. 

Cooley,  Const.  Lira.  4th  ed.  pp.  680, 631,  and 
cases  cited  in  notes;  Dill.  Mun.  Corp.  4th  ed. 
g§  752-759,  and  cases  cited  in  notes,  and  §  761, 
subdivisions,  2,  4,  6;  People  v.  Brooklyn,  4  N. 
Y,  419,  55  Am.  Dec.  266;  JSmery  v.  San  Fran- 
Cisco  Gas  Co.  28  Cal.  845. 


mofit  Just  and  equitable  of  any  that  could  be 
adopted."    O^RelUey  v.  KlnffStOD,  lU  N.  Y.  489. 

So  in  Oeorjrla  the  assesBOiB  may  aseess  each  lot 
deemed  to  be  benefited  in  proportion  to  the  benefits 
they  consider  It  to  receive,  and  there  is  no  merit  in 
the  contention  that  the  assessment  Is  not  well  exe- 
cuted where  it  Is  levied  on  the  lots  In  proportion 
to  their  fronta«:e.    Bacon  v.  Bavannah,  86  Ga.  801. 

Jn  calif  omia  the  frontage  rale  Is  said  to  be  **per- 
haps  the  most  uoiform  and  the  least  objectionable 
mode  of  aaaessinff  the  property  that  could  be 
adopted."    Whiting  v.  Townsend,  67  Cal.  515. 

It  to  upheld  also  Id  Burnett  v.  Sacramento,  12 
Cal.  70. 

In  Indiana  the  rule  has  been  approved.  Palmer 
V.  Stumph,  29  Ind.  829. 

In  Kansas  also  the  rule  Is  upheld.  Parker  v. 
CbaUiss,  9  Kan.  155. 

Although  under  later  statutes  the  rule  is  mod- 
ified by  combiniDg  valuation  and  frontage.  New- 
man V.  Emporia,  41  Kan.  588. 

In  Kentucky  likewise  it  is  upheld.  Ludlow  v. 
CindsDHtl  S.  R.  Co.  78  Ky.  857. 

In  Maryland  the  case  of  Baltimore  v.  Johns  Hop- 
kins Hospital,  56  Md.  1,  overrules  against  a  dissent- 
ing minority  of  Judges  the  case  of  Baltimore  v. 
Bebarf,  6i  Md.  499,  and  holds  this  mode  of  assess- 
ment eonstltutionaL  The  court  says  the  rule  can- 
not be  denounced  as  **iDherently  unreasonable  or 
unjust." 

It  is  upheld  also  in  Minnesota.  State  v.  Rels,  88 
Minn.  371. 

Also  in  New  Jersey.  State  v.  Fuller,  84  N.  J.  L. 
S7. 

And  in  Ohio.  Ernest  v.  Kunkle,  5  Ohio  St.  620: 
Northern  Indiana  R.  Co.  v.  Connelly,  10  Ohio,  159; 
Corry  v.  Folz,  29  Ohio  St.  320;  Crawford  v.  Cincin- 
nati,  26  Ohio  L.  J.  215. 
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So  in  Pennsylvania  such  a  mode  of  assessment  is 
said  not  '*to  be  unreasonable  or  unequal.^*  Magee 
V.  Com.  46  Pa.  868. 

And  to  be  **founded  upon  a  policy  of  long  stand- 
ing,*' in  McOonlgle  v.  AUegheny,  44  Pa.  118. 

This  case  holds  it  valid  as  applied  to  an  assess- 
ment of  the  whole  cost  of  paving  lands  abutting 
on  one  side  of  the  street  where  a  pubUc  common 
was  on  the  other  side. 

And  the  recent  Penasylvanla  case  of  Beaumont 
V.  Wilkesbarre  (Pa.)  May  4, 1891,  reaffirms  the  va- 
lidity of  the  rule  under  the  new  Constitution  of 
the  state  and  holds  that  it  is  not  invalid  because 
there  Is  some  dllferenoe  in  the  depth  and  value  of 
the  lots  to  which  it  is  applied. 

Also  In  Virginia  it  has  been  held  oonstltutionaL 
Davis  V.  Lynchburg,  84  Va.  881. 

Dillon  on  Municipal  Corporations,  8  752,  lays 
down  the  rule  thus:  '*The  many  cases  which  have 
been  decided  fully  establish  the  general  proposi- 
tion that  a  charter  or  statute  authorizing  the  mu- 
nicipal authorities  to  open  or  establish  streets,  or 
to  make  local  improvements  of  the  character  above 
mentJoDed,  and  to  assess  the  expense  upon  the 
property  which,  in  the  opinion  of  the  designated 
tribunal  or  officers,  shall  be  spedflcally  benefited 
by  the  improvement  in  proportion  to  the  amount 
of  such  benefit,  or  frontage  or  superficial  contents, 
is,  in  the  absence  of  some  constitutional  restriction, 
a  valid  exercise  of  the  taxing  power." 

In  Cooley,  Taxn.  p.  452,  It  is  said  that  occasional 
hardships  must  inevitably  result  from  the  adoption 
of  the  front-foot  rule  as  a  basis  of  apportionments, 
but  the  question  is  fairly  a  debatable  one,  whether 
they  are  likely  to  be  more  serious  or  more  frequent 
than  those  which  are  to  be  anticipated  from  the 
selection  of  some  other  rule,  and  this  question 
I  must  be  deemed  settled  by  the  statute. 
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The  front-foot  rale  is  fully  sustained  by  the 
following  autborities: 

Farrar  v.  8t.  Louis,  80  Mo.  879;  New  Or- 
leans  ▼.  EUioU,  10  La.  Ann.  59:  Hayden  v. 
Atlanta,  70  Ga.  817;  Whiting  y.  Quaekenbush, 
54  Cal.  806;  8taU  ▼.  PUmaie,  87  N.  J.  L.  65; 
8iroud  t.  Philadelphia,  61  Pa.  256;  McQonigU 
▼.  AUegheny,  4A  Pa.  118;  Northern  Indiana 
B,  Go,  V.  Conndly,  10  Ohio  St.  159;  Binton  y. 
AMury,  41  Cal.  525;  Be  Van  Antwerp,  66  N. 
T.  261;  St,  Joeenh  y.  Anthony,  80  Mo.  687; 
Philadelphia  ▼.  Tryon,  85  Pa.  401;  Baltimore 
y.  «7<?A7}«  Hopkins  Hospital,  56  Md.  1;  Wray  y. 
Pittsburgh,  46  Pa.  865. 

It  was  lawful  to  make  the  assessment  a 
personal  charge  upon  the  owner  of  the  lot  and 
recoverable  by  Judgment. 

Wilmington  y.  Yopp,  71  N.  C.  76;  Be  Centre 
Street,  6  Cent  Rep.  403, 116  Pa.  247;  Weber  y. 
B/ieinhard,  78  Pa.  870. 


Shepherd* /••  deliyered  the  opinion  of 
the  court: 

While  we  are  of  the  opinion,  for  the  rea- 
sons hereinafter  stated,  that  the  particular 
judgment  rendered  in  this  action  cannot  be 
sustained,  yet,  as  the  validity  of  the  ordi- 
nance under  which  the  assessment  is  made  is 
drawn  in  question,  and  as  it  is  of  great  im- 
portance that  it  should  be  passed  upon  by 
this  court,  we  deem  it  our  duty  to  consider 
this  and  such  other  points  that  are  presented 
in  the  record  as  may  be  necessary  to  an  in- 
telligent disposition  of  the  present  and  per- 
haps other  cases  which  may  arise  upon  the 
subject. 

1;  The  authority  of  the  Legislature,  either 
directly  or  through  its  local  instrumentali- 
ties, to'exercise  the  taxing  power  in  the  form 
of  local  or  special  assessments,  has  been  so 
firmly  established  by  Judicial  decision  in 
this  and  other  states  of  the  Union  that  it  can 
hardly,  at  this  late  da^ ,  be  considered  an 
open  question;  but,  as  it  seems  to  be  con- 
troverted by  the  argument  of  counsel,  it  may 
not  be  improper  to  state  in  a  general  way 
tlie  principle  upon  which  it  is  founded,  as 
well  as  to  refer  to  some  of  the  multitude  of 
authorities  in  its  support. 

Judge  Cooley,  in  his  work  on  Taxation, 
(page  606, )  says  that  special  assessments  **  are 


made  upon  the  assumption  that  a  portion  of 
the  community  is  to  be  specially  and  pe- 
culiarly benefited,  in  the  enhancement  of 
the  value  of  property  peculiarly  situated, 
as  regards  a  contemplated  expenditure  of 
public  funds;  and,  in  addition  to  the  gen- 
eral levy  they  demand  that  special  contribu* 
tions,  in  consideration  of  the  special  benefit, 
shall  be  made  by  the  persons  receiying  it.** 
The  rationale  of^the  system,**  says  Mr.  Bur- 
roughs, **  is  that  the  purpose  is  a  public  one, 
which  Justifies  the  levy  of  a  tax,  but  the- 
benefit  of  the  improvement  is  not  only  local, 
but  also  specific,  benefiting  particularize! 
property ;  and  therefore  the  tax  may  be  levied 
on  this  property  which  receives  a  benefit 
oyer  and  above  other  property  in  the  state. 
.    .     .    An  assessment  for  improvements  is. 
not  considered  as  a  burden,  but  as  an  equiv- 
alent or  compensation  for  the  enhanced  value 
which  the  property  derives  from  the   im- 

Srovement.**  Burroughs,  Taxn.  460.  Judge^ 
>illon  (2  Dill.  Mun.  Corp.  g  752n)  quoUa 
with  entire  approval  the  language  of  Sli- 
dell,  Ch.  J, ,  in  Municipality  So,  t  y.  Dunn^ 
10  La.  Ann.  57.  The  chief  Justice  says: 
**!  must  repeat  my  conviction  that  the  sys- 
tem of  paying  for  local  improvements  wholly- 
out  of  the  general  treasury  is  inequitable, 
and  will  result  in  great  extravagance,  abuse, 
and  injustice.     I  think  the  system  of  making 

Earticular  localities,   which   are   specially 
enefited,  bear  a  special  portion  of  the  bur- 
den, is  safer,  and  more  Just  to  the  citizcna^ 
at  large,  by  whoso  united  contributions  the- 
city  treasury   is  supplied.     What  is  taken 
out  of  the  treasury  is  out  of  the  pockets  of 
all  the  proprietors."    Speaking  of  special 
assessments,  the  Supreme  Court  of  Missouri, 
in  Lockwood  v.  St.  Louis,  24  Mo.  20,  said  that 
**  their  intrinsic  justice  strikes  every  one.     If 
an  improvement  is  to  be  made,  the  benefit  of 
which  is  local,  it  is  but  just  that  the  prop- 
erty benefited  should  bear  the  burden.    While 
the  few  ought  not  to  be  taxed  for  the  benefit 
of  the  whole,  the  whole  ought  not  to  be  taxed 
for  the  few.     .     .     .     General  taxation  for  a 
mere  local  purpose  is  unjust.     It  bunlens 
those  who  are  not  benefited,  and  benefits  thuse 
who  are  exempt  from  the  burden." 

These  assessments  are  not  to  be  confounded, 
with  the  exercise  of  the  right  of  eminent  do- 


The  ruJU  repudiated. 

The  rule  haa  been  repudiated  in  Tennessee.  In 
McBean  v.  Chandler,  9  Helsk.  849,  it  la  said  that 
aasefisments  by  the  frontage  rule  are  absolutely 
void  because.  If  they  are  the  exercise  of  tbe  taxing 
power  they  violate  the  rule  of  uniformity,  and  If 
the  ezeroiae  of  eminent  domahi  because  no  oom- 
penfiation  is  provided. 

Likewise  In  Peay  v.  Little  Rock,  88  Ark.  81,  the 
rule  is  repudiated  on  the  ground  that  the  assess- 
ments are  an  exorcise  of  the  taxing  power  and  not 
uniform,  but  this  decision  is  based  largely  on  that 
of  Chicago  V.  Lamed,  34  111.  253,  which,  as  will  be 
leen  above,  is  rendered  obsolete  under  later  decis- 
ions in  that  state. 

RwroA  or  tfuburhan  propertV" 

The  Supreme  Court  of  Pennsylvania  has  declared 
that  farm  land  or  suburban  property  cannot  be 
lasessed  by  the  front-foot  rule;  that  such  rule  as  a 
practical  adjustment  of  proportional  benefit  can 
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apply  only  to  cities  and  large  towns  where  the 
density  of  population  along  the  streets  and  small 
size  of  the  lots  make  It  a  reasonably  certain  mode 
of  arriving  at  a  true  reRult  Seeley  v.  Pittsburgh, 
82  Pa.  ;W),  22  Am.  Rep.  780;  Kaiser  v.  WeJse,  85  Pa. 
886;  Craig  v.  Philadelphia,  89  Pa.  286;  Weber  v. 
Relnhard,  73  Pa.  870;  Stewart  v.  Philadelphia  (Pa.) 
4  Cent.  Hep.  674;  Philadelphia  v.  Keith  (Pa.)  1  Cent. 
Rep.  896. 

So  in  Kentucky  the  whole  scheme  of  charging 
the  expense  of  Improvements  on  abutting  lands - 
Is  denied  application  to  rural  lands  where  it  is  at' 
tempted  to  charge  them  with  the  cost  of  expensive 
street  Improvements.  Conger  v.  Orabam  (Ky.)  11 
Ky.  L.  Rep.  12;  Graham  v.  Conger,  85  Ky.  683; 
Parkland  v.  Gains  (Ky.)  11  Ky.  L.  Rep.  04w 

For  note  on  tftie  necessity  of  special  benefit  to- 
sustain  assessments  for  local  improvements,  see  Re. 
Bonds  of  Madera  Irrigation  Dist.  (Oal.)  14  L.  R.  A» 
766.  -  F.  8.  B. 


1892. 


Rai^igh  v.  Peace. 


838 


CuaiQ,  (Coolej,  Const.  Lim.  *498 ;  2  Dill. 
Hun.  Corp.  §  738 ;  Lewis,  £m.  Dom.  g  4 ;) 
tind  it  is  also  to  be  observed  that  while  they 
are  taxes  in  a  general  sense,  in  that  the  au- 
thority to  levy  them  must  be  derived  from 
the  Legislature,  they  are  nevertheless  not  to 
be  considered  as  taxes  falling  within  the 
restraints  imposed  by  article  6,  §  8,  of  the 
Constitution*  although  the  principle  of  uni- 
formity governs  both.  Shuford  v.  Lincoln 
County  &inrs.  86  N.  C.  653 ;  Cain  v.  Dame 
County  Comrs.  Id.  8 ;  Bu^>ee  v.  Wake  County 
Comn.  93  N.  C.  143;  Cooley,  Const.  Lim. 
♦498;  2  Dill.  Mun.  Corp.  §|^  755  et  teq. 

The  principle  deducible  from  the  forego- 
ing quotations  finds  a  striking  illustration 
in  the  facts  of  the  present  case.  The  district 
improved  by  the  pavement  embraces  only  a 
part  of  one  street ;  and,  while  the  improve- 
ment may  add  very  greatly  to  the  conven- 
ience and  comfort  of  all  of  the  citizens,  it 
at  the  same  time  confers  upon  the  abutting 
real  property  an  enhanced  pecuniary  value, 
out  of  all  proportion  to  the  benefits  inuring 
to  the  public  at  large.  Would  it  be  just 
that  all  should  be.  taxed  alike,  and  that  the 
owner  of  property  in  a  remote  part  of  the 
city  be  compelled  to  contribute  as  much  to- 
wards the  particular  improvement  as  those 
whose  lands  are  thus  peculiarly  benefited? 
This  would  savor  very  much  of  the  **  forced 
contributions*'  of  the  olden  time,  which  are 
flo  generally  denounced  as  obnoxious  to  the 
principles  of  free  government ;  and  the  bare 
statement  of  the  proposition  shocks  all  sense 
of  justice,  and  furnishes  its  own  refutation. 
It  is,  therefore,  but  pre-eminently  just,  as 
well  as  the  duty  of  the  law-making  power, 
to  provide  for  an  equitable  adjustment  of 
such  burdens  in  proportion  to  the  benefits 
conferred ;  and  it  is  for  the  very  purpose,  as 
we  have  seen,  of  accomplishing  this  end, 
and  of  preventing  so  great  a  perversion  of 
the  taxing  power,  that  these  local  or  special 
Assessments  are  almost  universally  resorted 
to.  It  is  true  that  the  power  to  levy  such 
assessments  is  sometimes  abused,  and  that 
some  of  the  methods  adopted  have  been  judi- 
cially condenmed,  but  the  existence  of  the 
power  itself  is  as  well  established  as  it  is 
possible  by  judicial  decision  to  establish 
any  legal  principle  whatever.  Wilmington 
V.  Topp,  71  N.  C.  76 ;  Cain  v.  Davie  County 
Ccmrs.  and  Buebee  v.  Wake  County  Comrs. 
mipra;  2  Dill.  Mun.  Corp.  §  761 ;  Cooley, 
Const.  Lim.  506 ;  1  Hare,  Am.  Const.  Law, 
901 ;  Elliott.  Roads  <&  Streets,  870. 

2.  We  will  now  consider  whether  the 
power  of  the  Legislature  was  properly  ex- 
ercised in  the  case  before  us.  It  is  a  gen- 
-eral  rule,  everywhere  conceded,  that  the  dis- 
cretion of  the  Legislature  in  levying  taxes, 
when  exercised  within  constitutional  limits 
is  conclusive ;  but  in  respect  to  special  as- 
aessments  the  principle  is  questioned,  and  it 
is  urged  that  these  not  being  strictly  taxes, 
and  not  subject  as  such  to  the  restraints  im- 
posed by  the  Constitution,  but  being  founded 

*^*1mw%  shall  be  passed  tazlnff,  by  a  uniform  rule, 
all  moneys,  credits,  investments  In  bonds,  stocks, 
Joint-stock  companies  or  otherwise,  and  also  all 
real  and  personal  property,  according  to  Its  true 
value  in  money* 
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solely,  as  some  authors  say,  upon  the  princi- 
ple of  betterments  of  the  property  to  the  ex- 
tent of  the  improvement,  the  couits  should 
not  surrender  the  power  to  review  an  arbi- 
trary decision  of  the  Legislature,  either  as  to 
the  necessity  for,  or  the  beneficial  character 
of,  a  particular  improvement,  or  the  manner 
in  which  the  benefits  are  to  be  ascertained 
and  assessed.  That  the  iudicial  power  has 
been  successfully  invoked  in  some  instances 
will  appear  from  the  cases  of  Seely  v.  Pitts* 
burgh,  82  Pa.  860,  22  Am.  Rep.  760 ;  Washing- 
ton Avenue,  69  Pa.  352;  and  other  decisions 
cited  in  the  notes  to  section  758  of  volume  2  of 
Dillon  on  Municipal  Corporations.  Ruffln, 
«/.,  in  Shuford  v.  Lincoln  County  Comrs, 
supra,  says  that  such  assessments  '^are  com- 
mitted to  the  unrestrained  discretion  of  the 
law-making  power  of  the  state,  only,  as  I  take 
it,  that  the  burden  imposed  on  each  citizen's 
property  must  be  in  proportion  to  the  advan- 
tages it  may  derive  therefrom."  The  latter 
part  of  the  sentence  very  clearly  implies  the 
power  of  the  courts  to  interfere  to  some  ex- 
tent, and  in  this  we  very  heartily  concur; 
but  it  is  not  essential,  in  this  case,  that  we 
should  define  and  mark  the  limits  of  this 
power,  and  it  is  sufficient  to  say  that,  ac- 
conling  to  all  of  the  authorities,  the  Legis- 
lature or  its  duly  authorized  instrumentali- 
ties are  at  least  primarily  the  judges  in 
respect  to  the  particulars  mentioned,  and 
that  their  decision  will  not  be  disturbed 
unless  it  clearly  appears  that  there  an  absence 
of  power,  or  that 'the  particular  method  pre- 
scribed for  the  assessment  of  the  peculiar 
benefits  to  the  abutting  *)roperty  is  so  plainly 
inequitable  as  to  offen '  some  constitutional 
principle.  The  power  to  make  such  assess- 
ments must  be  clearly  authorized  by  the 
Legislature,  but  it  is  not  necessary,  and,  ''of 
course  not  to  be  expected.  Indeed,  it  is 
scarcely  conceivable  that  the  Legislature 
should,  in  conferring  authority  upon  local 
bodies,  specify  in  minute  detail  the  inci- 
dents of  the  power.  The  courts  generally 
hold  that  necessary  incidental  and  subordin- 
ate powers  pass  with  the  grant  of  the  princi- 
pal power.  Any  other  ruling  would  make 
It  practically  impossible  to  frame  statutes 
capable  of  reasonable  enforcement.  In  mat- 
ters of  street  improvements  and  local  assess- 
ments, as  in  kindred  matters,  it  is  generally 
held  that  a  power  clearly  conferred  in  gen- 
eral words  will  carry  all  the  incidental  au- 
thority essential  to  the  execution  of  the 
power  in  ordinary  and  appropriate  methods. " 
Elliott,  Roads  &  Streets,  374.  It  is  urged 
that  all  of  these  subordinate  incidents  should 
be  provided  for  in  the  Act  granting  the 

Sower,  because  of  section  4,  art.  8,  of  the 
onstitution,  which  requires  the  Legislature 
to  provide  for  the  organization,  etc.,  of  in- 
corporated towns,  etc.,  "and  to  restrict  their 
power  of  taxation,  assessment,  borrowing 
mone^,**  etc.  Similar  provisions  have,  upon 
the  best  authority  been  held  inapplicable 
to  assessments  of  this  character.  They  are 
construed,  says  Judge  Dillon,  (Mun.  Corp. 
g  778, )  "*  not  to  apply  to  special  assessments 
by  municipal  corporations  made  by  author- 
ity of  the  Legislature  for  local  improve- 
ments."   The  restrictions  in  such  cases  are 
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to  be  found  in  those  general  principles  of 
the  Constitution  which  protect  the  liberty 
and  property  of  every  citizen.  Even  if  such 
a  provision  did  apply,  it  is  not  easy  to  un- 
derstand how  the  duty  to  restrict  the  power 
requires  that  all  of  the  incidents  of  its  exer- 
cise shall  be  prescribed  by  the  Legislature. 
Neither  is  it  essential  that  the  Act  of  the 
Legislature,  or  an  ordinance  made  under  its 
authority,  should  expressly  state  that  the 
contemplated  improvement  is  necessary,  (El- 
liott, Roads  &  Streets,  885 ;)  nor  is  it  required 
that  the  Act  should  expressly  declare  that 
the  assessments  are  to  be  made  according  to 
the  benefits  conferred.  Both  of  these  are 
implied  from  the  very  nature  of  this  species 
of  taxation,  and  that  this  is  so  is  apparent 
from  the  action  of  the  court  in  upholding 
such  assessments  under  acts  which  make  no 
reference  to  such  particulars.  Cain  v.  Davie 
County  Comrs.,  Shujord  v.  Lincoln  County 
Comrs.  and  Busbee  v.  Wake  County  Comn. 
eupra. 

Viewed  in  this  light,  we  can  see  no  objec- 
tion to  the  ordinance  under  consideration. 
It  very  clearly  provides  for  a  taxing  district, 
to  wit,  "Fayetteville  street,  between  Morgan 
and  Martin  streets,**  and  it  further  provides 
that  upon  the  failure  of  the  abutting  owners 
to  comply  with  its  requirements  the  city 
may  make  the  designated  improvementa  at 
the'  cost  of  $1.20  per  square  yard.  This 
provision  as  to  the  cost,  which  is  found  by 
the  court  to  be  reasonable,  very  plainly  im- 
plies that  the  expense  of  the  improvement 
in  the  entire  district  had  been  previously  esti- 
mated ;  and  thus  we  have  an  apportionment 
between  the  abutting  owners  and  the  city, 
(the  latter  paying  one  third,)  and  also  an 
apportionment  as  to  the  remaining  two  thirds 
between  the  abutting  proprietors  according 
to  the  frontage.  No  objection  is  urged  as  to 
the  apparently  equitable  adjustment  between 
the  city  and  the  abutting  owners,  but  it  is 
insisted  that  the  frontage  rule  is  an  improper 
method  of  ascertaining  the  benefits  which 
inure  to  the  respective  lot^s,  and  that  these 
should  be  estimated  by  the  actual  appraise- 
ment of  each. 

We  have  seen  that  such  assessments  are 
based  upon  the  principle  of  benefits  to  the 
abutting  property,  but  the  manner  of  esti- 
mating such  benefits  is  not  confined  to  actual 
appraisement  by  appraisers  appointed  for 
Uiat  purpose.  This  would  seem  to  be  a  very 
fair  and  equitable  rule,  but  its  practical 
working  in  some  instances  has  led  to  injus- 
tice ;  and  if  the  Legislature,  acting,  as  it  is 
presumed  to  do,  upon  information  as  to  the 
situation  and  character  of  the  property,  the 
depth  of  the  lot,  etc.,  chooses,  in  effect,  to 
make  an  appraisement  itself  by  the  adop- 
tion of  a  standard  like  the  frontage  rule, 
it  is  not  easy  to  understand  why,  in  such 
cases,  Uie  same  measure  of  justice  may  not 
be  attained.  In  Uammett  v.  Philadelphia,  05 
Pa.  155,  8  Am.  Rep.  615,  it  was  said  by 
Judge  Sharswood,  delivering  the  opinion, 
that  "perhaps  no  fairer  rule  can  be  adopted 
than  the  proportion  of  feet  front,  although 
there  must  be  some  inequalities  of  the  lots 
differing  in  situation  and  depth.  Apprais- 
ing their  market  values,  and  fixing  the  pro- 
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portions  according  to  these,  is  a  plan  opeiv 
to  favoritism  or  corruption,  and  other  ob- 
jection." Even  where  the  latter  rule  ifr 
adopted  the  buildings  should  be  excluded 
from  the  valuation,  ^as  the  improvements,* 
says  Judffe  Coolev,  **  while  increasing  large- 
ly the  market  value  of  land,  do  not  usually^ 
perceptibly  increase  the  value  of  the  build- 
ings erected  upon  it."  Gooley,  Taxn.  (149. 
If  the  buildings  are  not  'to  be  considered,, 
(and  this  is  undoubtedly  true,)  w^e  can  very 
readily  conceive  how  the  frontage  rule  may 
be  quite  as  efficacious  as  any  other  in  ascer- 
taininir  the  benefits— that  is,  the  enhanced 
pecuniary  value — where,  from  the  similarity 
in  situation,  etc.,  of  the  different  lots,  there 
can  be  no  gross  inequalities.  The  same  em^ 
inent  authority  also  states  (page  638)  thak 
the  two  methoas  of  assessing  benefits  betvreon 
which  a  choice  is  usually  made,  is  by  as- 
sessors or  commissioners  appointed  for  that 
purpose,  or  by  ''an  assessment  by  some  defi- 
nite standard  fixed  upon  by  the  Legislature 
itself,  and  which  is  applied  to  the  estates 
by  a  measurement  of  length,  quantity,  or 
value."  In  speaking  of  assessments  by  the 
frDut  foot,  he  says  (page  644)  that  *'such  a 
measure  of  apportionment  seems  at  first  blush 
to  be  perfectly  arbitrary,  and  likely  to  oper- 
ate in  some  cases  with  great  injustice,  but 
it  cannot  be  denied  that,  in  the  case  of  some 
improvements,  frontage  is  a  very  reasonable 
measure  of  benefits, — much  more  than  value- 
could  be, — and  perhaps  approaching  equality 
as  nearly  as  any  other  estimate  of  benefita 
made  by  the  judgment  of  men.  However 
this  may  be,  the  authorities  are  well  united 
in  the  conclusion  that  frontage  may  be  law- 
fully made  the  basis  of  apporlionment.'^ 
Similar  language  is  also  used  by  the  same 
author  in  his  work  on  Constitutional  Limi- 
tations, (506,)  and  cited  with  approval  in- 
Wilmington  v.  Topp,  supra.  In  the  well- 
considered  work  on  Roads  &  Streets,  (896,) 
by  Elliott,  it  is  said  that  ''the  system  whiclv 
leads  to  the  least  mischievous  and  unjust 
consequences  is  that  which  takes  into  account 
the  entire  line  of  the  way  improved,  and 
apportions  the  expense  according  to  the  front- 
age ;  for  it  takes  into  considerati~on  the  benefit 
to  each  property  owner  that  accrues  from 
the  improvement  of  the  entire  line  of  the 
way,  and  does  not  impose  upon  one  lotowncr 
an  unjust  portion  of  the  burden."  The 
principle  is  also  fully  sustained  by  the  fol- 
lowing authorities,  which  are  only  a  part 
of  the  large  number  that  might  be  cit«d. 
Burroughs,  Taxn.  469;  2  Dill.  Mun.  Corp. 
^  752,  761,  809;  2  Desty,  Taxn.  1263; 
Pennock  v.  JBoover,  6  Rawle,  291 ;  Mdpe^  v. 
Com,  46  Pa.  858 ;  Covington  v.  Boyle,  6  Bush, 
204;  State  v.  Elizaheth,  80  N.  J.  L.  365, 
31  N.  J.  L.  647 ;  8taU  v.  Fuller,  34  N.  J. 
L.  227;  Wilder  v.  Cincinnati,  26  Ohio  St. 
284 ;  Parker  v.  ChaUis,  9  Kan.  155 ;  Neenafh 
V.  Smith,  50  Mo.  525 ;  Whiting  v.  Quacken- 
bush,  54  Cal.  806 ;  Palmer  v.  Stumph,  29  Ind. 
329 ;  Allen  v.  Brew,  44  Vt.  174 ;  Jtfbto  v.  De- 
troit, 18  Mich.  495 ;  King  v.  Portland,  2  Or. 
146 ;  Cleveland  v.  Tnpp,  18  R.  I.  50 :  Whits 
V.  People,  94  111.  604 ;  Shdey  T.  DetrM,  45^ 
Mich.  431. 
Before  proceeding  further,  we  will  examine 
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ihe  caaes  cited  in  support  of  the  contrary 
view.  In  the  case  of  State  v.  Jersep  City,  87 
N.  J.  L.  ISO,  the  assessment  was  for  grading, 
excavating,  and  filling  in  the  strc  c ;  and  the 
court  held  that  in  such  cases  the  same  uni- 
formity could  not  be  had  as  in  paving.  The 
principle  of  assessment  by  the  frontage  as  to 
the  flagging  of  sidewalks  was  approved ; 
and,  at  the  same  term,  in  State  v.  Passaic,  Id. 
68,  it  was  declared  that  "there  would  be  no 
injustice  in  assessing  the  improvements  of 
opening,  grading,  guttering,  and  curbing 
upon  the  entire  frontage,  according  to  the 
number  of  lineal  feet.  .  .  .  There  is  no 
rule  tlmt  condemns  such  method  of  assess- 
ment without  proof  of  its  injustice."  In 
McBean  v.  Chandler,  9  Heisk.  349.  the 
"equality"  clause  of  the  Constitution  was 
applied,  which  we  have  seen  is  contrary  to 
the  ruling  of  this  court,  and  the  over- 
whelming weight  of  authority  in  the  other 
states.  In  Noi:folk  City  v.  Ellis,  26  Gralt. 
224,  the  principle  was  approved  and  while 
in  Woodbndge  v.  Detroit,  8  Mich.  274,  the 
court  was  divided,  in  the  later  case  of  Motz 
V.  Detroit,  18  Mich.  494,  it  distinctl^r  recog- 
nized the  front-foot  basis,  if  authorized  bv 
the  Legislature.  The  case  of  Peay  v.  Little 
Bock,  82  Ark.  81,  decides  against  the  rule 
but  the  decision  seems  to  have  been  influenced 
by  Illinois  cases  which  turned  upon  the 
peculiar  provisions  of  the  Constitution  of 
tliat  state,  which  Constitution  we  learn,  has 
since  been  chanj^ed  in  this  respect ;  and  recent 
decisions  sustain  the  rule.  In  WiUiamsport 
v.  Beck,  128  Pa.  147,  the  assessment  was  for 
repaving,  and  the  court  recognized  the  rule 
as  to  the  cost  of  the  original  paving.  In 
Clapp  V.  Hartford,  35  Conn.  66,  the  charter 
was  not  complied  with  and  the  cases  cited 
from  Missouri  do  not  controvert  the  rule,  but 
simply  construe  it  as  it  should  be  applied 
under  certain  statutes  referred  to.  Thus  it 
appears  that  even  the  industry  of  the  intel- 
ligent counsel  has  failed  to  produce  any  au- 
thority where  the  general  principle  was 
fairly  presented  and  condemned,  while  nearly 
if  not  indeed  all  of  the  cases  cited  by  them 
tend  very  strongly  to  its  support. 

It  is  insisted, however,  with  much  earnest- 
ness, that,  conceding  that  the  ordinance  pre- 
scribes a  valid  method  of  apportionment, 
stijl  it  cannot  be  sustained  unless  the  power 
to  make  it  is  conferred  by  the  Legislature, 
and  that  suck  power  has  not  been  conferred 
upon  the  city  of  Raleigh.  This  position 
is  founded  upon  the  idea  that  the  charter 
does  not  create  or  authorize  the  creation  of 
a  taxing-district,  but  simply  charges  the 
abutting  owner  with  the  whole  cost  of  the 
improvement  in  front  of  his  lot,  and  that, 
there  being  an  absence  of  authority  to  make 
any  apportionments  according  to  benefits, 
the  ordinance  is  void.  The  imposition  of 
such  a  charge  has  been  condemned  by  some 
authorities  and  sustained  by  others.  With- 
out pausing  to  determine  how  this  may  be, 
and  conceding,  for  the  purpose  of  the  dis- 
cussion, that  the  charter  bears  the  construc- 
tion insisted  upon,  and  that  such  an  assess- 
ment is  for  that  reason  invalid,  we  are 
nevertheless  of  the  opinion  that  the  ordi- 
nance is  fully  supported  by  legislative  sanc- 
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tion.  In  chapter  62,  §  8808,  of  the  Code, 
("Towns  and  Cities,")  it  is  provided  that 
the  commissioners  or  aldermen  "may  cause 
such  improvements  in  the  town  to  be  made 
as  mav  be  necessary,  and  apportion  the  same 
equally  among  the  inhabitants  by  assess- 
ments of  labor  or  otherwise. "  Here  we  have 
a  very  comprehensive  power  granted  the 
commissioners  or  aldermen  for  the  improve- 
ment of  streets ;  and  the  authority  to  appor- 
tion the  cost  of  the  improvement  is  not  only 
implied  by  the  power  to  make  "  assessments, " 
(Anderson,  Law  Diet.  ;  Bouvier,  Law  Diet. 
Assess,)  but  is  expressly  conferred.  Now, 
if  it  be  granted,  as  we  think  it  should  be, 
that  the  general  Act  is  deficient,  in  that  it 
does  not  provide  for  the  enforcement  of  such 
assessments  against  abutting  real  property, 
still  it  is  go(^  as  far  as  it  goes,  and  is  not 
repealed  by  the  charter  as  amended,  unless 
inconsistent  therewith.  Code,  §  3827.  If 
it  be  said  that  the  charter  conflicts  as  to  that 
part  which  requires  the  whole  cost  to  be 
charged  against  the  abutting  property  with- 
out any  apportionment,  and  if,  as  contended, 
such  a  provision  is  void,  it  would  be  im- 
potent to  work  a  repeal  of  that  part  of  the 
general  Act  which  does  authorize  such  ap- 
portionment. If  it  does  not  conflict,  then, 
of  course,  the  general  Act  may  supplement 
the  special  Act,  and  the  two  may  be  con- 
strued in  pari  materia.  So,  taking  it  either 
way,  the  authority  to  apportion  the  cost  ac- 
cording to  benefits,  as  provided  in  the  ordi* 
nance,  would  be  supported ;  and  the  power 
to  collect  the  assessments  being  expressly 
granted,  and  the  manner  of  collection  pre- 
scribed, it  must  follow  that,  in  the  total 
absence  of  anything  to  show  an  abuse  of 
power  or  any  gross  inequalities,  the  assess* 
ment  in  question  may  be  enforced. 

We  are  of  the  opinion,  however,  that  no 
personal  judgment  can  be  rendered  against 
the  abutting  owner,  and  that  so  much  of 
the  amendment  to  the  charter  which  provides 
for  such  a  judgment  is  invalid.  It  is  true 
that  in  Wilmington  v.  Topp,  supra,  such  a 
judgment  was  rendered,  but  the  point  was 
not  presented  and  passed  upon  by  this  court ; 
the  only  question  decided  being  the  validity 
of  special  assessments  of  this  character,  and 
not  the  manner  of  their  enforcement.  We 
feel  at  liberty,  therefore,  to  examine  into 
the  constitutionality  of  the  Act  authorizing 
the  judgment  in  question;  and  in  doing  so 
we  cannot  better  express  our  views  than  by 
quoting  the  language  of  Mr.  Elliott:  "It  is 
not  easy  to  perceive  how  the  assessment  can 
extend  beyond  the  property  against  which 
it  is  directed,  since  the  sole  foundation  of 
the  right  to  direct  and  enforce  the  assessment 
rests  upon  the  theory  tbat  the  land  receives 
a  benefit  equal  to  the  assessment.  If  the 
land,  with  the  superadded  value  given  to  it 
by  the  improvement,  will  not  pay  the  assess- 
ment, there  is  no  constitutional  warrant  for 
the  right  to  seek  payment  of  the  assessment 
elsewhere ;  for  the  land  is  all  that  the  im- 
provement can  by  any  possibility  benefit, 
and  land  (or  other  property)  that  is  not 
benefited  cannot  be  seized  without  violating 
the  principle  which  forbids  the  taking  or 
property  without  compensation,  nor  without 
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breaking  down  the  only  theory  upon  which  ^ 
it  is  possible  to  sustain  local  assessments, 
and  yet  if  there  is  a  personal  liability  the 
ussessment  may  be  enforced,  although  the 
land,  even  as  enhanced  in  value  by  the  im- 
provement, may  not  be  worth  a  tithe  of  the 
extent  of  making  the  improvement.  .  .  . 
The  decisions  which  declare  statutes  impos- 
ing a  personal  liabilit;^  upon  the  landowner 
unconstitutional  are,  in  our  judgment,  so 
utrongly  entrenched  in  principle  that  they 
-cannot  be  shaken.  **  Elliott,  Roads  &  Streets, 
400.  Such,  also,  Is  the  opinion  of  Judpe 
Cooley,  (Taxation,  675,)  who  says  that  "m 
«uch  a  case,  if  the  owner  can  have  his  land 
taken  from  him  for  a  supposed  benefit  to  the 
land  which,  if  the  land  is  sold  for  the  tax, 
it  is  thus  conclusively  shown  he  has  not  re- 
-ceived,  and  he  is  then  held  liable  for  a  de- 
ficiency in  the  assessment,  the  injustice — not 
to  say  the  tyranny — is  manifest.  But  such 
a  case  is  liable  to  occur  if  assessments  are 
made  a  personal  charge ;  and  cases  like  it  in 
principle,  though  less  extreme  in  the  injury 
they  inflict,  are  certain  to  occur."  The  fore- 
going reasons  are  entirely  conclusive  to  our 
minds,  and  are  well  sustained  by  authority. 
Higgins  v.  AtumusSf  77  Mo.  851 ;  Neenan  v. 
Smith,  50  Mo.  525 ;  Macon  v.  Patty,  57  Miss. 
«78;  Oraw  v.  ToUmo,  96  111.  255;  Gaffney 
y.  Oaugh,  86  Cal.  104;  Broadway  Baptist 
Chvrch  V.  McAteSy  8  Bush,  608 ;  Burlington 
y.  Quick,  47  Iowa,  226 ;  Oreen  v.  Ward,  82 
Va.  824. 

The  Act  provides  that  the  judgment  of  the 
justice  of  the  peace  may  be  docketed  in  the 
superior  court,  '^and  shall  have  the  same 
lien  as  is  possessed  by  other  judgments  dock- 
eted in  said  superior  court,  and  be  enforced 
in  like  manner."  The  judgment  authorized 
being  a  personal  one,  we  know  of  no  prin- 
t^iple  by  which  it  can  be  so  modified  and 
shaped  in  a  justice*8  court,  which  has  no  eq- 
uitable jurisdiction,  as  to  make  it  a  charge 
against  the  abutting  land  only.  It  is  to 
be  observed,  however,  that  another  method 
-of  collection  is  provided  by  the  amendment 
to  the  charter.  It  provides  that  the  assess- 
ment may  be  **  added  to  the  taxes  against 
liim  or  her,  and  collected  in  the  same  man- 
ner that  other  taxes  or  assessments  are  col- 
lected." We  can  see  no  reason  why  this  as- 
sessment may  not  be  enforced  against  the 
Abutting  land,  under  this  provision  of  the 
said  amendatory  Act. 

We  are  therefore  of  the  opinion,  with  his 
honor,  that  the  assessment  is  valid ;  but  we 
tlo  not  think  it  can  be  enforced  by  a  personal 
judgment  against  the  defendant.  For  this 
latter  reason,  we  conclude  that  the  judgment 
$hould  be  reversed, 

Merrimon*  Ch,  J.,  dissenting: 
I  concur  in  the  judgment,  but  not  In  the 
opinion  of  the  court,  and  will  state  some  of 
the  grounds  of  my  dissent. 

The  Constitution  (art.  8,  §  4,)  provides 
that  ''it  sliall  be  the  duty  of  the  Legislature 
to  provide  for  the  organization  of  cities, 
towns,  and  incorporated  villages,  and  to  re- 
strict their  powers  of  taxation,  assessment, 
borrowing  money,  contracting  debts,  and 
loaning  their  credit,  so  as  to  prevent  abuses 
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in  assessments  and  In  contracting  debts  by 
such  municipal  corporations."  Tnis  highly 
mandatory  provision  is  significant  and  very 
important.  Its  leading  purpose  is  to  special- 
ly require  the  Legislature  to  provide  for  the 
organization  of  cities  and  towns,  and  to  re- 
strict— restrain,  keep  within  prescribed  lim- 
its— the  great  powers  of  taxation,  assessment, 
borrowing  money,  contracting  debts  and 
loaning  tlieir  credit  conferred  upon  them, 
and  thus  prevent  oppressive  taxation,  bur- 
densome city  debts,  arbitrary  assessments, 
wild  schemes  of  extravagance,  and  other  like 
abuses.  The  purpose  expressly  declared  is 
"  to  prevent  abuses  in  assessments  and  in  con- 
tracting debts"  by  cities  and  towns.  Long 
continued  public  experience  in  every  direc- 
tion pointed,  and  still  points,  to  the  great 
necessity  for  this  organic  provision,  its  wis- 
dom, and  the  importance  of  a  strict  observ- 
ance of  it.  The  legislative  duty  is  ex- 
pressed in  clear,  explicit,  and  imperative 
terms.  Cities  and  towns  must  not  be  left  to 
exercise  unrestricted  and  arbitrary  powers  of 
taxation  and  assessment.  On  Uie  contrary, 
such  powers  must  be  restricted  and  defined 
by  statutory  authority,  else  they  cannot  be 
exercised  at  all.  The  Legislature  has  no 
authority  to  confer  upon  cities  and  towns 
unlimited  power  to  impose  taxes  or  to  make 
assessments.  The  statute  purporting  to  con- 
fer such  power  would  be  inoperative  and 
void,  because  in  contravention  of  the  letter 
and  purpose  of  the  Constitution.  The  power 
of  assessment,  in  its  most  general  sense,  is 
very  broad,  indefinite,  and  arbitrary  in  its 
nature  and  application.  It  may  be  made  a 
terrible  engine  of  injustice  and  oppression, 
as  long  experience  has  shown.  It  is  the  more 
dangerous,  and  therefore  to  be  the  more 
guarded}  against,  because  the  law  and  the 
decisions  of  the  courts  in  respect  to  it  are 
unsettled  ;  the  latter  being  greatly  in  conflict. 
Oftentimes  the  party  complaining  against 
oppression  and  grievous  wrong  growing  out 
of  it  has  found  no  adequate  remedy.  The 
purpose  of  the  provision  just  recited  is  to 
prevent  such  evils.  The  Legislature  is  spe- 
cially required  to  restrict,  limit,  and  define 
such  power  when  conferred  upon  cities  and 
towns  in  this  state.  A  statute  purporting 
to  confer  the  general  power  of  assessment  is 
void,  because  not  allowed  or  tolerated  by 
the  Constitution.  A  statute  conferring  such 
power  should  and  must  prescribe  the  extent 
and  the  method  of  the  exercise  of  the  same. 
Towns  and  cities  cannot  be  allowed  to  ex- 
ercise and  apply  it  at  their  will  and  pleasure, 
nor  arbitrarily.  Statutory  regulation  must 
exist  to  prevent  this  evil.  Surely  so  impor- 
tant a  constitutional  provision  should  have 
effect,  and  the  courts  should  enforce  it  in 
appropriate  cases. 

Now,  it  seems  to  me  clear  and  palpable 
that  the  statutory  provision  under  which  the 
plaintiff  city  undertook  to  make  and  enforce 
Its  ordinance  in  question  is  violative  of  the 
constitutional  provision  above  recited,  in  that 
it  purports  and  intends  to  confer  upon  the 
plaintiff  the  unrestricted,  arbitrary  power  of 
assessment,  and  goes  beyond  that,  in  re- 
quiring assessments  to  be  made,  not  simply 
against  the  property  supposed  to  be  specially 
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benefited  bj  the  street  ImproTed,  but  as  well 
against  all  the  property,  both  real  and  per- 
sonal, of  the  owner  thereof,  and  against  him 
personally ;  thus  empowering?  the  plaintifT, 
in  effect,  to  take  the  property  of  the  citi:£cn 
for  public  uses  without  compensation.  These 
are  the  very  grievous  evils  intended  to  be 
suppressed  and  prevented.  The  organic  pro- 
vision recited  means  this,  or  it  practically 
means  nothing.  In  substance  and  effect,  the 
statute  in  question  purports  to  confer  upon 
the  plaintiff  unrestricted  authority  to  require 
every  owner  of  real  estate  situate  in  it  **to 
pave  one  third  of  the  street  or  streets  in  front 
of  his  or  her  land,**  as  it  may  require ;  and, 
if  such  owner  fails  -to  do  so,  then  it  may 
make  such  pavement,  and  assess  and  charge 
"upon  the  property  of  such  delinquent"  the 
costs  of  such  paving,  to  be  ''added  to  the 
taxes  against  him  or  her,  and  collected  in  the 
same  manner  that  other  taxes  or  assessments 
are  collected,''  or  the  plaintiff  may  sue  the 
delinquent  for  such  costs,  obtain  judgment 
therefor,  docket  the  same,  and  thus  obtain 
a  judgment  lien,  and  enforce  it  by  a  sale  of 
the  delinquent's  property,  as  in  ordinary 
cases.  It  seems  that  it  was  not  the  purpose 
of  this  statutory  provision  to  confer  upon  the 
plaintiff  power  to  impose  a  tax  on  the  prop- 
erty of  owners  of  real  estate  situate  within 
it  as  prescribed  for  the  purpose  of  paving  its 
streets.  But,  if  such  were  its  purpose,  it 
would  be  void,  because  in  that  case  it  would 
be  violative  of  the  Constitution,  (art.  5,  §  3 ; 
^^-  7,  §  9, )  which  requires  that  the  levy  of 
all  taxes,  whether  for  the  purposes  of  the 
state,  counties,  townships,  cities,  or  towns, 
"shall  be  uniform  and  ad  valorem  upon  all 
property  in  the  same,  except  property  ex- 
empted by"  the  Constitution.  Plainly,  the 
cost  of  paving  the  streets  in  the  case  provided 
for  is  not  upon  the  ad  talorem  value  of  the 
tax-payer's  property.  Moreover,  such  levy 
is  not  general  or  uniform.  It  is  confined  to 
a  class  of  tax- payers  who  own  real  estate 
situate  within  the  town.  The  Constitution 
<contemplates  and  intends  that  all  taxes  im- 
posed upon  property  shall  be  uniform  and 
/id  valorem  upon  the  property  of  all  persons 
liable  to  pay  tax,  and  not  upon  a  part  of 
them,  or  utx>n  a  class  or  classes  owning  par- 
ticular kinds  of  property  subject  to  taxation. 
It  is,  however,  seriously  insisted  that  the 
real  purpose  of  the  statutory  provision  is  to 
confer  upon  the  plaintiff  power  to  pave  the 
street  in  the  case  specified,  and  assess  the  real 
property  in  front  of  which  the  paving  was 
done,  and  which  received  special  benefit  from 
it,  with  the  costs  of  such  paving.  If  such 
purpose  was  intended,  it  is  not  expressed  by 
the  statute,  nor  is  there  any  appropriate  pro- 
vision for  effectuating  it.  Assessments  are 
'Commonly  called  a  species  of  taxes,  but  they 
are  not  so  properly  denominated,— cert<\inly 
not  in  this  state.  The  Constitution  provides 
and  establishes  with  much  precision  a  system 
of  taxation  for  all  miblic  purposes,  and  how 
the  legislative  power  in  that  respect  shall 
be  exercised ;  but  that  system  does  not,  in 
terms  or  by  implication,  embrace  or  refer  to 
the  power  of  .«s8essment.  This  power  is 
distinct  from  that  of  taxation,  and  is  not 
limited  by  constitutional  restraint  otherwise 
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than  as  above  Indicated.  The  word  "as- 
sessment, "  as  employed  in  the  Constitution, 
has  reference  to  what  are  commonly  desig- 
nated as  ''local  assessments,"  generally  of 
money,  for  the  purposes  of  some  local  im- 
provement, and  "  are  imposed  only  upon  those 
owners  of  property  who  in  respect  to  such 
ownership  are  to  derive  a  special  benefit  in 
the  local  improvements  for  which  they  are 
to  be  expended,  and  are  not  within  the  re- 
straints put  upon  general  taxation. "  Cain  v. 
Davie  Cminiy  Comrs.  86  N.  C.  8.  The  power 
and  rights  to  make  such  assessments  are 
founded  upon  the  benefits  or  supposed  benefits 
such  property  derives  specially  irom  the  pub- 
lic improvements,  beyond  the  benefit  de- 
rived generally  hj  the  community.  Govern- 
ment nas  authority  to  compel  every  one 
whose  property  derives  special  benefit  from 
local  public  improvements  to  pav,  in  addi- 
tion to  his  ordinarv  taxes  and  charges,  as- 
sessments expended  in  making  such  im- 
provements, equal  to  such  special  benefits. 
That  power  is  not  unreasonable  or  unjust. 
Every  citizen  should  pay  his  proportion  of 
taxes,  as  the  money  price  for  the  benefits  he 
derives  from  government,  in  the  protection 
of  his  life,  liberty,  and  property,  and  gen- 
eral advantages  incident  thereto;  and  when 
his  property  derives  special  benefits,  not 
common  to  the  whole  community,  from  local 
public  improvements,  he  shoula  pay  for  the 
same  to  the  extent  of,  but  not  beyond,  such 
special  benefits.  In  such  case  the  owner 
of  the  property  cannot  reasonably  or  justly 
complain  because  his  property  has  been  so 
benefited.  It  may  happen,  in  possible  cases, 
that  the  assessment  is  too  great,  or,  in  some 
aspects  of  it,  not  strictly  just ;  but  this  is 
not  attributable  to  the  law  or  its  purpose, 
but  to  its  erroneous  or  imperfect  adminis- 
tration in  particular  cases.  But  such  power 
is  Kreat,  indefinite,  not  precisely  defined  in 
its  nature  and  limits,  and  hence  subject 
to  very  great  abuses.  It  is  therefore  that 
the  organic  provision  requires  this  power 
to  be  restricted  and  carefully  guarded'.  No 
assessment  should  exceed  the  special  benefit 
to  the  land  deriving  the  same,  and  all  meth- 
ods of  assessment  that  work  a  different  re- 
sult are  defective  and  objectionable.  To  the 
extent  that  it  exceeds  such  benefit  the  own- 
er's property  is,  in  effect,  taken  for  the 
benefit  01  the  public,  without  compensation  ; 
and  to  that  extent  it  is  violative  of  a  funda- 
mental right.  Hence  a  statute  whose  terms 
and  effect  produce  such  a  result  would  be 
void.  It  is  intended  in  this  state  that  the 
statute  granting  such  power  shall  guard 
against  such  oppression  and  injustice  by  ap- 
propriate restrictions.  The  assessment,  in  its 
nature,  must  be  made  against  the  property 
so  specially  benefited,  and  not  against  other 
property  of  the  owner,  or  him  "personally, 
because  the  assessment  is  founded  solel  v  upon 
such  benefit  to  the  property  particularly  ben- 
efited. That  property,  and  that  alone,  must 
be  assessed.  The  owner  may  pay  the  as- 
sessment, and  thus  relieve  his  land  from  the 
charge,  but  if,  for  any  reason,  he  will  not, 
then  the  land  may  be  sold  to  satisfy  the 
same ;  but  no  other  part  of  the  delinquent's 
property  may  be  sold  for  such  purpose,  nor 
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in  that  case  would  he  be  chargeable  per- 
sonally or  otherwise  on  that  account.  This 
must  be  so,  because  the  land  so  benefited, 
and  none  other,  may  be  charged  wiih  the 
assessment.  Can  it  be  that  the  public  may 
benefit  and  assess  a  particular  lot  of  land, 
and  afterwards  sell  it,  and  part  or  all  of 
the  owner's  other  property,  to  satisfy  the  as- 
sessment, and  still,  perhaps,  have  a  charge 
against  him  personally  for  an  unpaid  balance 
of  the  same?  A  proposition  so  arbitrary, 
unreasonable,  and  oppressive  shocks  every 
sense  of  right  and  justice.  A  statute  that 
purports  to  authorize  the  property  of  the 
owner  of  the  land  so  assessed,  other  than  that 
land,  to  be  sold  by  legal  process  to  satisfy 
such  assessment,  is  inoperative  and  void,  be- 
cause it,  in  effect,  undertakes  to  allow  the 
arbitrary  appropriation  of  the  owner's  prop- 
erty to  the  uses  and  purposes  of  the  public 
without  compensation  to  the  owner  thereof. 
The  statute  cannot  authorize  the  sale  of  prop- 
erty other  than  that  so  specially  benefited. 
That  property  alone  is  subject  to  be  assessed. 
Neenan  v.  Smith,  50  Mo,  625;  Taylor  v. 
Pai?7i^,  81  Cal.  240;  Cooley.  Taxn.  472.  An 
esscDtial  element  of  such  assessments  is  that 
they  must  rest  upon  the  principle  of  uniform- 
ity as  to  all  property  subject  to  and  affected 
by  them ;  and,  especially,  they  should  be  so 
regulated  in  respect  to  making  them  as  to 
charge  the  property  of  each  owner  benefited 
by  the  same  public  improvement  in  pro- 
portion as  such  property  is  so  benefited,  and 
as  to  the  costs  and  character  of  the  same. 
They  must,  in  their  nature,  affect  all  prop- 
erty subject  to  them  alike,  in  all  material 
respects,  and  a  statute  authorizing  them  to 
be  made  should  so  require,  by  proper  reg- 
ulations and  restrictions.  BtuSee  v.  W(j3ce 
County  Comn.  98  K.  C.  143.  The  Leg- 
islature has  no  power  to  allow  arbitrary  as- 
sessments to  be  made,  or  to  grant  power  that 
may  be  so  exercised.  As  we  have  seen,  it 
is  expressly  made  its  duty  to  restrict  the 
power  of  assessment  conferred  upon  cities 
and  towns  **  so  as  to  prevent  abuses  in  as- 
sessments.'* It  may  not  leave  such  corpora- 
tions at  large  to  make  assessments  as  they 
will.  A  statute  so  providing  is  inoperative 
and  void,  because  it  fails  to  provide  appro- 
priate and  reasonable  restrictions,  as  the  Con- 
stitution requires,  in  express  and  mandatory 
terms,  and  such  is  its  clear  purpose. 

The  statute  under  which  the  plaintiff 
claims  to  exercise  authority  to  make  the  as- 
sessment in  question,  in  broad  terms,  under- 
takes to  confer  upon  it  general  power  to  pave 
one  third  of  any  one  or  all  of  its  streets  in 
front  of  a  lot  of  land  abutting  upon  the  same, 
and  to  assess  the  cost  of  the  paving  against 
the  property  of  the  owner  thereof.  It  is  not 
required  to  observe  uniformity  in  any  respect 
in  making  such  assessments.  They  may  be 
made  without  any  reference  to  the  special 
benefit  the  paved  street  may  extend  to  the 
lot  on  account  of  which  they  are  made,  and 
without  reference  to  the  cost  of  the  paving 
done.  The  assessment  as  to  one  lot,  deriving 
small  benefit,  may  be  a  sum  of  money  equal 
to  two  or  three  times  the  value  of  such  ben- 
efits, while  the  assessment  as  to  another  lot, 
deriving  much  greater  benefit,  may  be  greatly 
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less  than  the  former.  The  cost  of  the  pave- 
ment in  from  of  one  lot  niny  be  double  of 
treble  that  in  front  of  another,  and  the  as- 
sessment as  to  both  may  be  precisely  the 
same.  The  plaintiff  is  not  restrained  in  thes^ 
or  any  respect.  No  restraining  regulation* 
are  prescribed  for  its  government  therein, 
to  be  observed  by  it.  The  whole  unrestricted 
power  of  assessment  is  sought  to  be  conferred. 
It  may  make  assessments  at  its  will.  Thia 
the  Constitution  does  not  allow  or  sanction. 
The  ordinance  of  the  plaintiff  in  question 
well  illustrates  the  truth,  force,  and  impor- 
tance of  what  has  just  been  pointed  out.  It 
is  in  large  measure  purely  arbitrary.  It  re- 
quires the  assessment  to  be  made  without 
regard  to  the  special  benefit  the  paved  street 
extends  to  the  lot  on  account  of  which  it  ia 
made,  and  without  reference  to  the  real  cost 
of  the  paving  done.  It  requires  uniformity 
only  in  a  single  respect, — that  of  the  cost  of 
paving  a  square  yaixi ;  and  this  is  based  upon 
mere  estimate,  and  is  wholly  arbitrary.  It 
might  just  as  well  have  been  fixed  at  a 
greater  or  less  sum,  so  far  as  the  particular 
property  assessed  is  concerned.  If  the  cost 
of  paving  a  square  yard  in  front  of  a  lot  ift 
less  than  that  specified,  the  assessment  is  the 
same  as  if  it  had  cost  that  or  double  that 
sum ;  and  the  cost  is  the  same  whether  the 
pavement  is  of  greater  or  less  or  no  special 
benefit  to  the  lot.  The  statute  does  not  re- 
quire the  assessment  to  be  made  against  th» 
lot  benefited,  as  it  should  do,  in  any  case. 
It  directs  that  it  be  made  **  upon  the  property 
of  such  delinquent,  [the  owner  of  the  prop- 
erty who  failed  to  pay  the  sum  of  money 
demanded  for  the  paving,]  and  added  to  the 
taxes  against  him  or  her.^  This  langua^ 
is  plain  and  broad.  It  cannot  be  said  that 
it  should  and  may  be  construed  as  dii^K;tin^ 
the  assessment  to  be  made  against  the  prop- 
erty,— the  lot  benefited  specially.  The  plain 
terms  do  not  so  imply,  nor  was  it  so  intend- 
ed, as  plainly  appears  from  ihe  further  pro- 
vision that  the  assessment  shall  be  ** collected 
in  the  same  manner  that  other  taxes  and.  as- 
sessments are  collected."  This  implies  that 
any  of  the  delinquent's  property  may  be  sold 
to  satisfy  it.  As  we  have  seen,  the  as- 
sessment must  be  made  against  tha  particular 
property  benefited ;  and,  if  the  owner  will 
not  pay  the  sum  charged,  then  that  property, 
and  no  other,  may  be  sold  to  satisfy  it. 

The  statute  further  prescribes  that  the; 
plaintiff  may  sue  and  obtain  judgment 
against  the  delinquent  owner  of  the  property 
assessed,  docket  Uie  same,  and  sell  any  of 
his  property  to  satisfy  it.  The  reasons  why 
this  cannot  \>e  done  have  already  been  pointea 
out  Such  directions  of  the  statute,  in  effect, 
provide  for  taking  indirectly  the  delin- 
quent's property  for  the  use  of  the  public, 
without  compensation  to  him.  It  allows 
property  not  liable  for  such  assessment  to  be 
sola  to  satisfy  the  same.  It  thus  practically 
confiscates  the  delinquent's  property  to  the 
use  of  the  public. 

Kor  does  the  general  statutory  provision 
(Code,  §  3808)  in  respect  to  towns  and  ciUea 
confer  upon  the  plaintiff  power  to  make  such 
assessments  as  that  here  in  question,  even  if 
it  were  applicable.    It  prescribes  that  the 
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oommissloDerB  of  towns  and  cities  "  may  cause 
sach  improvements  in  the  town  to  be  made 
as  may  be  necessary,  and  may  apportion  the 
same  equally  among  the  inhabitants  by  as- 
sessment of  labor  or  otherwise.  ^  The  power 
thus  vaguely  sought  to  be  conferred  as  to  as- 
sessments like  that  in  question  here  is  quite 
a.s  objectionable  as  the  power  intended  to  be 
conferred  by  the  clause  of  the  plaintiff's 
charter  in  question.  It  intends  to  confer  the 
vague  power  of  assessment  without  restric- 
tion, restraint,  or  direction  of  any  kind  or 
in  any  respect.  It  leaves  the  plaintiff  to 
make  assessments  as  it  will.  It  may  arbi- 
trarily assess  by  the  front  foot,  the  square 
yard,  the  actual  cost,  by  or  without  reference 
to  a  uniform  rule,  with  or  without  reference 
to  the  benefit  of  the  property  charged.  It 
ma^  make  a  general  charge  for  the  whole 
pavinj?  done  and  charge  each  owner  of  land 
his  or  a  proportion  of  the  whole  cost.  This 
statute  docs  not  make  the  assessment  a  lien 
upon  the  property  assessed,  nor  does  it  pre- 
scribe how  the  property  may  be  sold  to  satisfy 
the  assessment.  Any  proceeding  to  sell  it, 
unless  by  a  decree  of  a  court,  will  be  arbitrary 
and  onauthoria^.  The  very  purpose  of  the 
constitutional  provision  is  to  prevent  the  ex- 
ercise of  such  unbridled  power,  and  save  the 
property  owner  from  unjust  discrimination 
and  oppression  for  which  he  can  have  no 
femedy.     It  is  not  sufficient  to  say  that  this 


plaintiff  will  not  unjustly  or  unreasonably 
exercise  such  power.  It  may  do  so.  Other 
cities  and  towns  may  do  so,  —no  doubt  have 
done  so,  to  a  greater  or  less  extent.  The 
Constitution,  wisely,  does  not  intend  ihat 
they  shall  have,  be  charged  with,  or  exercise 
such  great  power,  without  restraint  or  limita- 
tion of  any  kind.  It  commands  the  Legisla- 
ture to  restrict  such  power.  It  seems  to  me 
that  if  its  provision,  to  which  I  have  referred, 
has  not  the  meaning  and  purpose  I  have  at« 
tributed  to  it,  then  it  has  no  practical  mean- 
ing, and  is  a  dead  letter,  serving  no  purpose. 

In  m^  view,  this  case  depends  upon  the 
proper  interpretation  of  the  consti  lutional 
provision  I  have  cited  and  commented  upon, 
and  not  upon  a  vast  multiplicity  of  con- 
flicting and  confusing  decisions  of  courts 
out  of  this  state  in  respect  to  that  general 
power  of  assessment.  An  important  part  of 
the  purpose  of  the  Constitution  is  to  rid  the 
people  of  this  state  of  uncerUiinty  and  con- 
lusion  in  respect  to  the  power  of  assessment, 
and  the  serious  evils  incident  thereto.  la 
my  judgment  the  statute  in  question  fails  to 
restrict  and  regulate  the  power  of  assessment 
it  purports  to  confer  upon  the  plaintiff,  ss 
required  by  the  Constitution,  and  hence  it 
had  no  pnwer  to  make  or  enforce  its  ordi- 
nance in  question. 

Davisy  J. :  I  concur  in  the  above  opinion 
of  the  Chief  Justice. 
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1*    A    demurrer 


»*. 


severally   to    each 
of  the  complaint  as  amended 


because  the  same  does  not  state  facts,**  etc..  Is 
severaJ,  and  the  words  *'  the  same  "  must  be  re- 
garded as  referring-  to  each  paragraph. 

0.   A  shipper  who  has  agreed  to  care 
fbr  his  livestock,  feed  and.  water  them* 

load  and  unload  tbem  at  hia  own  risk  and  ex- 
pense, must  In  a  complaiot  against  the  carrier 
for  failure  to  deliver  them,  allege  that  the  loss 
was  not  attributable  to  his  failure  to  perform 


NOTS.— Burden  o/  proof  of  cause  of  injury  to 
Uvestoek  during  transportation. 

In  harmony  with  the  main  case  several  courts 
have  decided  thatwhere  Jivestock  is  shipped  under  a 
contract  by  which  the  owner  Is  furnished  transpor- 
tation and  agrees  to  take  charge  of  the  stock  du- 
ring the  Journey  be  has  the  burden  of  proving  the 
earri«fr*8  negligence  in  case  of  injury  to  the  stock. 
Louisville,  O,  ft  L.  B.  Go.  v.  Hedger,  0  Bush,  645: 
Clark  V.  St.  Louis,  K.  C.  &  N.  B.  Ck>.  64  Mo.  440;  Mc- 
fieath  V.  Wabash,  St.  L.  ft  P.  B.  Ck).  8  West.  Bep. 
]fl9. 20  Ho.  App.  445;  Boehl  v.  Chicago,  M.  ft  St.  P. 
B.  Co.  44  Minn.  101;  St  Louis,  I.  M.  ft  S.  B.  Co.  v. 
Weakly,  60  Ark.  807, 7  Am.  St  Hep.  104. 

In  Kansas,  where  cattle  were  shipped  under  a 
eontract  releasing  the  carrier  from  *'all  liability 
for  damages  ot  whatever  kind  that  may  happen 
during  the  transit,"  the  court  laid  down  the  rule 
that  the  burden  of  proof  of  the  carrier^s  negli- 
geooe  rested  on  the  shipper  where  the  property 
was  diipped  under  a  special  contract  restricting  lia- 
bility, but  no  distinction  was  attempted  between 
shipments  of  livestock  and  of  other  property.  St 
Louie,  K.  a  ft  N.  B.  Co.  v.  Flfer,  18  Kan.  610;  Kan- 
su  Pac.  B.  Co.  V.  Beynolds,  8  Kan.  628. 

In  Bankard  v.  Baltimore  ft  O.  B.  Co.,  84  Md.  108, 
the  court  held  that  there  was  no  presumption  of 
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negligence  on  the  part  of  the  carrier  under  a  con- 
tract limiting  Its  liability  to  negligence  althou«rh 
cattle  were  injured  and  lost  during  transportation 
by  accident?,  such  as  the  breaking  of  a  car  wheel, 
the  breaking  loose  of  cars,  collision  of  trains,  and 
derailment  of  a  train.  But  this  was  during  the  civil 
war  when  the  proof  showed  that  transportation  on 
that  railroad  was  constantly  liable  to  interruptions 
not  only  from  confederate  raids  but  also  to  the 
necessary  employment  of  the  road  and  its  equip- 
ment by  the  United  States  government 

Where  a  horse  was  injured  during  transportatjon 
from  a  cauro  unknown  and  no  accident  had  hap- 
pened to  the  train,  but  the  injury  appeared  to  have 
been  caused  by  the  horse  getting  down  from  the 
floor,  the  court  held  that  the  burden  of  proof  of 
negligence  on  the  part  of  the  carrier  was  upon  the 
owner.  KendaU  v.  London  ft  8.  W.  B.  Co.  L.  B. 
7  Bxch.  878. 

Hussey  v.  The  Saragossa.  8  Woods,  880,  is-  a  simi- 
lar case,  in  which  a  shipper  was  held  to  have  the 
burden  of  showing  the  carrier*s  fault  where  a  horse 
was  delivered  in  good  condition  on  board  a  steamer 
and  redelivered  sick  and  in  a  dying  condition,  but 
without  any  fracture,  abrasions,  wounds,  or  other 
external  or  visible  injury. 

But  the  doctrine  of  the  above  cases  is  by  no  means 
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his  i>art  of  the  coDtraot  or  to  his  negligence  in 
performing  it. 

8.  The  burden  of  proving  negUgenee 
im  upon  the  plaintiff  in  an  action  against  a 
carrier  for  the  loss  of  livestock  where  the  owner 
agreed  to  take  care  of  the  stock  during  trans- 
portation and  load  and  unload  them  at  his  own 
expense. 

4.  The  erroneous  oTerrnUng  of  a  de- 
murrer to  a  bad  paragraph  of  a  com- 
plaint requires  a  reversalt  if  it  is  not 
shown  by  the  record  proper  that  the  Judgment 
rests  on  a  good  paragraph. 

6.  A  carrier  may  by  special  contract 
free  himself  from  many  common>lair 
liabilitieSt  although  not  from  his  own  fraud 
or  negligence. 

r  (September  13,  1892.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Marshall  County  in 


favor  of  plaintifF  in  an  action  brought  to  le- 
cover  damages  for'defendant's  failure  to  trans- 
port and  deliver  certain  horses  which  it  had 
received  for  transportation.    Becersed. 

The  facts  are  stated  in  the  opinion: 

Mes$rM.  John  O.  Williams,  H.  Coribin 
and  Charles  Kellison,  with  Mesen.  Win- 
ter A  Elam,  for  appellant: 

In  harmony  with  the  requirements  of  Ind. 
Rev.  Stat.  1881,  §  876,  the  court  has  repeatedly 
held  demurrers  to  be  several  where  from  the 
language  employed  that  seemed  to  be  the  in- 
tention of  the  pleader,  even  though  the  words 
were  not  aptly  chosen  and  their  meaning  some- 
what indetini'te  and  uncertain. 

Indiana,  B,  di  W.  R.  Co.  v.  I)aile!f,  8  West 
Rep.  516,  110  Ind.  76;  Carter  v.  Carver,  97 
Ind.  497;  Stribling  v.  Braughcr,  79  Ind.  328; 
JStone  V.  State,  75  Ind,  236. 

The  use  of  the  words  "severally"  and  "each" 
will  cause  a  demurrer  to  be  treated  as  several. 


universally  accepted.  In  many  jurisdictions  the 
general  rule  which  throws  on  a  carrier  the  burden 
of  disproving-  negligence  as  to  property  Injured 
during  transportation  is  applied  to  Uvestoclc 

Thus  In  MiSRiSBippi  it  is  held  that  a  carrier  must 
show  at  least  prima  fade  that  an  injury  to  a  mule 
during  transportation  did  not  result  from  the  car- 
rier's neglect  although  the  contract  restricted 
liability  to  cases  of  negligence.  Chicago,  St.  L.  ft 
N.  O.  R.  Go.  T.  Abels,  60  Miss.  1017. 

And  in  South  Carolina  it  is  held  that  proof  of 
injury  to  a  horse  during  transportation  makes  the 
carrier  prima  facte  liable.  Walllngf ord  v.  Colum- 
bia ft  G.  B.  Co.  26  S.  C.  258. 

In  this  case  there  was  a  special  contract  giving 
free  transportation  to  the  owner  and  limiting  the 
carrier's  liability  to  case  of  negligence,  and  it  ap- 
pears that  the  owner  was  to  take  charge  of  the 
stock  as  the  contract  specially  excepted  liability  for 
injury  among  other  things  from  the  burning  of 
material  **used  by  the  owner  for  feeding  the  stock;" 
but  the  court  in  this  case  did  not  appear  to  consider 
these  stipulations  as  affecting  the  burden  of  proof. 

So  in  Tenneesee  the  court  said  the  mere  fact  that 
a  mare  was  found  dead  on  reaching  destination 
did  not  absolutely  fix  the  liability  of  the  carrier 
but  simply  devolved  upon  it  the  necessity  of  show- 
ing that  death  did  not  result  from  its  fiivdt  or  neg- 
ligence. Louisville  ft  N.  B.  Co.  v.  Wynn,  88  Tenn. 
820. 

So  in  Ifinnesota  the  syllabus  of  the  court  in  the 
case  of  Hull  v.  Chlcairo,  St.  P.  M.  ft  O.  R.  CO.,  5  L. 
R.  A.  687, 41  Minn.  510,  as  well  as  the  language  of 
the  opinion,  states  as  the  law  of  the  case  the  rule 
that  proof  of  injury  to  goods  delivered  to  a  carrier 
in  good  condition  casts  on  tiie  carrier  the  burden 
of  disproving  negligence  if  the  property  is  injured 
during  transportation. 

But  the  court  also  says  that  wherever  the  burden 
of  proof  might  be  the  case  should  have  gone  to 
the  jury  on  the  evidence. 

So  in  Lindaley  v.  Chicago,  M.  ft  St.  P.  R.  Co.,  86 
Minn.  589,  the  rule  is  laid  down  in  the  syllabus  of 
the  court  that  in  case  of  livestock  which  was  under 
the  care  of  the  carrier  the  burden  of  proof  is  upon 
the  carrier  to  show  that  death  of  the  stock  during 
transportation  is  within  an  exception  qualifying 
the  carrier's  liability.  In  this  case  nearly  one  third 
of  a  car-load  of  hogs  died  during  the  journey. 

In  Iowa  also  the  general  rule  that  a  carrier  has 
thebuisden  of  showing  circumstances  to  excuse  or 
relieve  it  from  liability  is  applied  to  a  case  of  injury 
to  cattle  many  of  which  were  killed  and  others 
injured  during  transportation.  McCoy  v.  Keokuk 
ft  D.  M.  R.  Co.  44  Iowa,  424. 
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And  it  is  held  in  Chapln  v.  Chicago,  M.  ft  St  P.  R. 
Co.,  78  Iowa,  582,  that  a  carrier  could  not  complain 
of  an  instruction  that  proof  of  failure  to  delirei 
all  the  stock  shipped  made  a  prima  facie  case 
against  it  casting  upon  it  the  burden  of  showing, 
to  relieve  itself  from  liability,  that  the  injury  was 
caused  by  an  act  of  Gk)d,  vidousness  or  unrulinese 
of  the  stock,  or  negligence  of  the  plaintUBi  who 
were  in  charge  of  the  stock,  or  other  excepted 
causes. 

So  in  Alabama,  in  Western  R.Co.  v.  Harwell,  9] 
Ala.  840,  it  is  held  that  an  injury  to  a  car-load  of 
mules  cast  on  the  carrier  the  burden  of  disproving 
negligence  although  the .  contract  of  shipment  ex- 
cludes liability  except  for  negligence. 

And  in  Maine  proof  that  animals  were  delivered 
to  a  steamboat  in  good  condition  throws  on  the 
carrier  the  burden  of  proving  that  an  injury  to 
them  during  the  voyage  was  without  the  caiTier's 
fault  Dow.  V.  Portland  Steam  Packet  Co.  84  Me. 
480. 

And  in  Texas,  where  one  animal  was  killed  and 
others  injured  during  a  trip  in  which  the  cars  ran 
off  and  there  was  twenty  hours'  delay,  the  carrier 
was  held  to  have  the  burden  of  proving  its  claim 
that  the  cattle  were  injured  by  their  inherent 
vidousness  and  disposition  to  hurt  each  other. 
Fort  Worth  ft  D.  a  R.  Co.  v.  Greathouse,  85  Tex. 
104. 

So  in  South  ft  North  Ala.  R.  Co.  v.  Henleln.  58 
Ala.  606, 28  Am.  Rep.  578,  the  rule  that  a  carrier  has 
the  burden  of  proving  an  exemption  from  liability 
for  loss  of  or  injury  to  goods  in  transit  was  ap- 
plied to  a  shipment  of  cattle,  under  a  special  con- 
tract by  which  the  owner's  agent  accompanied 
and  cared  for  them  with  free  transportation;  but 
the  question  of  the  burden  of  proof  was  not  dis- 
cussed and  did  not  seem  to  be  specially  important 
in  the  case. 

In  Evans  v.  Fltchburg  R.  Co.,  Ill  Mass.  14S,  16 
Am.  Rep.  19,  In  which  a  horse  was  injured  by  his 
mate,  the  court  in  speaking  of  the  claim  that  the 
injury  was  due  to  viciousness  or  unruly  conduct 
said,  "the  burden  of  proof  may  be"  upon  the  car- 
rier; but  the  decision  did  not  turn  upon  this  point 
and  it  was  held  that  the  case  on  the  evidence 
should  have  gone  to  the  jury. 

But  while  the  majority  of  oases,  as  wHl  be  seen, 
apply  to  shipments  of  livestock  the  ordinary  rule 
as  to  burden  of  proof  of  the  causeof  injury  during 
transportation,  most  of  these  decisions  have  been 
rendered  without  much,  ff  any,  discussion,  of  the 
distinction  made  in  the  main  case  between  live- 
stock under  the  owner's  care  and  other  property 
entirely  in  the  carrier's  custody.  B.  ▲.  fi. 


k 


18d2. 


Tbrbb  Haute  &  Indianapolis  R.  Co.  v.  Sheuwood. 


841 


although  it  is  not  separately  addressed  to  each 
parafraph. 

Si&en  ▼.  Junetum  R.  Go,  48  lud.  485. 

A  pleading  must  proceed  upon  a  definite 
theory  and  be  sufiQcient  when  considered  with 
respect  thereto,  or  it  will  be  held  wholly  bad. 

JPear9cm  v.  Pearson,  125  Ind.  841. 

All  the  paragraphs  proceed  upon  the  same 
theory,  and  are  based  upon  the  contracts  ex- 
hibited therewith. 

There  must  be  in  a  complaint  a  distinct  alle- 
gation that  the  party  sought  to  be  charged  is 
in  default. 

Lime  City  BUg.  Sav,  dk  L,  A$so.  v.  Wagner, 
122  Ind.  78. 

Where  a  complaint  states  facts  constitiitiug 
a  cause  of  action,  but  also  states  facts  which 
constitute  a  defense,  it  is  insufficient  on, de- 
murrer. 

BehrUy  v.  Behrley,  93  Ind.  255;  Knopf  v. 
Morel,  10  West.  Rep.  812,  111  Ind.  570. 

A  common  carrier  may  restrict  its  liability 
for  almost  any  injury  to  or  loss  of  freight, 
unless  caused  by  its  own  negligence. 

The  sole  question  made  is  wnether  as  a  rule 
of  pleading  it  is  incumbent  upon  a  plaintiff  to 
aver  that  the  loss  did  not  happen  from  any 
cause  for  which  the  carrier  under  the  contract 
is  not  responsible.  The  contention  that  loss 
or  injury  from  any  of  the  causes  for  which  the 
carrier  is  not  responsible  must  be  pleaded  by 
the  defendant  as  an  affirmative  defense,  is  op- 
posed to  all  settled  rules  of  pleading.  It  is 
always  incumbent  upon  the  plaintiff  to  state  a 
can^..  Where  a  contract  is  relied  on  its  viola- 
tion and  the  liability  for  loss  occasioned  there- 
by must  be  affirmatively  pleaded  by  the 
plaintiff,  or  no  cause  of  action  is  staled. 

J/ewra.  Packard  ft  Drammond  and  A« 
C.  Capron  for  appellees. 

Blliottt  J,,  delivered  the  opinion  of  the 
court: 

The  demurrer  of  the  appellant  is  clumsily 
drawn  and  it  is  difficult  to  determine  whether 
it  shall  be  treated  as  addressed  to  the  entire 
complaint  or  as  addressed  distributively  to 
each  paragraph  of  that  pleading.  It  reads 
thus:  "Come  now  the  defendants  and  demur 
severally  to  each  paragraph  of  the  complaint 
as  amended,  because  the  same  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action 
against  defendants." 

We  regard  the  demurrer  as  a  several  one 
addressed  to  each  paragraph  of  the  complaint. 
The  demurrer  employs  the  term  "severally" 
as  directed  against  each  paragraph,  and  the 
words  "the  same"  must  be  regarded  as  refer- 
ring to  each  paragraph  and  not  to  the  entire 
complaint.  Our  conclusion  was  supported  by 
the  cases  of  Silvers  v.  Junction  R.  Co.  48  Ind. 
435;  StrOdingY.  Brougher,  19  lud,S2S:  Mitch- 
ell V.  atinfon,  80  Ind.  824;  Clodfdter  v.  Hulett, 
•2  Ind.  426;  Indiana,  B,  df  W.  B.  Co.  v. 
Dailey,  110  Ind.  75. 

The  language  employed  in  the  demurrer  be- 
fore us  is  different  from  that  used  in  the  de- 
nmrrer  in  Baker  v.  Groves,  1  Ind.  App.  522, 
and  the  cases  are,  therefore,  to  be  discrimin- 
ated. The  case  referred  to  goes  quite  as  far  as 
the  authorities  warrant,  and  we  are  not  willing 
to  extend  its  doctrine. 

The  first  paragraph  of  the  complaint  contains 
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these  allegations:  That  the  plaintiffs  are  part- 
ners; that  as  such  they  made  a  contract  with 
the  defendant,  a  common  carrier,  to  transport 
eighty  horses  from  East  tit.  Louis,  Illinois,  to 
Plymouth,  Indiana;  that  the  plaintiffs  de- 
livered the  horses  to  the  defendants  and  paid 
the  freight  thereon  as  fixed  by  the  contract; 
that  the  defendant  "undertook  to  carry  safely 

?nd  securely  for  the  plaintiffs;"  that  "the  de- 
endant  did  not  carry  and  deliver  the  horses, 
but  failed  to  do  so,  whereby  they  were  wholly 
lost  to  the  plaintiffs."  The  contracts  under 
which  the  horses  were  shipped,  three  in  num- 
ber, were  made  ^rt  of  the  paragraph  by  refer- 
ence and  appear  in  the  record  as  exhibits.  The 
contracts  incorporated  in  the  pleading  are  the 
same  except  as  to  dates,  number8,and  amounts, 
so  that  it  is  only  necessary  to  copy  the  material 
parts  of  one  of  the  three  instruments.  The 
parts  deemed  material  by  us  read  as  follows: 

"Whereas  the  Terre  Haute  and  Indianapolis 
Railroad  Company  transport  livestock  onl^  at 
first  class  rates  as  per  their  merchandise  tariff, 
unless  said  company  be  released  from  all 
claims  for  damages  resulting  from  the  causes 
hereinafter  specified;  now  for  the  purpose  of 
obtaining  transportation  of  the  livestock  here- 
inafter mentioned  at  the  reduced  rate  granted 
by  said  company  in  consideration  of  being  so 
released,  this  agreement  made  between  said 
company,  party  of  the  first  part,  and  Sher- 
wood and  Swoverland,  parties  of  the  second 
part,  wiinesseth,  that  in  consideration  of  being 
released  from  liability  as  hereinafter  specified, 
the  said  companv  agrees  to  transport  one  carload 
of  horses  from  East  St.  Louis  to  Terre  Haute, 
and  forward  the  same  from  the  last-named 
station  to  Plymouth,  Ind.,  ma  the  Terre  Haute 
&  Indianapolis  Railroad,  and  agrees  that  the 
through  rate  to  Plymouth  shall  not  exceed 
fifty-two  dollars  per  car  and  advanced  charges, 
and  further  agrees  to  furnish  free  passage  for 
one  person  intrusted  by  said  partv  of  the 
second  part  with  the  control  of  said  animals 
while  in  transit.  And  it  is  expressly  agreed 
that  the  said  company  shall  not  be  liable  for 
any  damages  which  may  occur  while  said 
animals  are  being  loaded  or  unloaded,  or  which 
may  result  from  their  being  wild,  vicious,  un- 
ruly or  weak,  or  their  escaping  or  dying,  or 
from  their  injuring  or  killing  themselves  or 
each  other,  or  from  heat,  suffocation,  or  im- 
proper loading  or  securing  in  the  car  or  cars, 
or  from  said  animals  being  crowded,  or  from 
the  burning  of  hay  or  other  material;  nor  shall 
the  company  be  liable  for  delay  in  transporta- 
tion, nor  for  any  loss  or  damage  of  any  kind 
after  delivery  at  the  station  from  which  the 
company  has  agreed  to  forward  said  ani- 
mals. 

"The  party  of  the  second  part  agrees  to 
send  with  said  stock  one  or  more  men,  as  may 
be  necessary  to  care  for  said  stock  while  in 
transit,  and  to  load,  unload,  feed  and  water 
said  animals  at  bis  own  risk  and  expense,  the 
said  company  furnishing  the  necessary  labor 
to  assist  (while  in  transit  over  its  line)  under 
the  direction  and  control  of  the  persons  put 
in  charge  thereof,  by  the  party  of  the  second 
part." 

The  familiar  rule  is  that  each  paragraph  of 
a  complaint  must  be  good  in  itself,  and  must 
proceed  upon  a  definite  theory.    Montgomery 
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V.  Craig,  128  Ind.  49,  and  cases  cited;  IteieaU 
T.  Tullv,  91  iDd.  96. 

The  iheoiy  upon  which  the  paragraph  of 
the  complaint  under  immediate  mention  pro- 
ceeds is  that  the  appellant  is  liable  to  the  ap- 
pellees in  damages  for  a  breach  of  a  special 
contract.  There  are  no  allegations  indicating 
that  the  pleader  assumed  to  state  a  cause  or 
action  in  tort;  on  the  contrary,  all  of  the  alle- 
gations indicate  that  the  pleader  assumed  to 
state  a  cause  of  action  upon  the  special  con- 
tracts incorporated  in  the  pleading.  The 
pleading  is  based  solely  upon  the  special  con- 
tracts, and  not  upon  any  general  or  implied 
agreement  or  undertaking.  The  question, 
therefore,  is  this:  Does  the  first  paragraph 
state  facts  constituting  a  cause  of  action  for  a 
breach  of  the  special  contract?  We  suppose  it 
entirely  clear  that  where  a  plaintiff  declares 
upon  a  special  contract,  he  must  state  facts 
showing  an  actionable  breach  of  that  contract, 
and  that  he  cannot  recover  upon  any  contract 
except  that  upon  which  he  specially  declares. 
Lake  8kare  db  M.  8.  R.  Co,  ▼.  Bennett,  89  Ind. 
457;  HtiU  ▼.  Penntylnania  Co.  90  Ind.  469; 
Fry  ▼.  LouieviUe,  N.  A.  db  C.  B,  Co,  108  Ind. 
265;  IndianapolU  db  0,  B.  Go,  ▼.  Bemmy,  18 
Ind.  518. 

It  is,  as  is  well  known,  a  settled  rule  of 
pleading  that  the  complaint  must  state  a  com- 
plete cause  of  action.  It  is  true,  as  appellant's 
counsel  assert,  that  a  complaint  must  afl9rm- 
atively  show  that  the  defendant  is  in  culpable 
default  Lime  City  Bldg,  8a/9.  db  L.  Ateo.  ▼. 
Wagner,  122  Ind.  78. 

lliese  rules  would  determine  the  question  as 
to  the  sufficiency  of  the  pleading  against  the 
appellees  if  it  could  be  assumed  that  it  was  es- 
sential to  the  existence  of  a  cause  of  action  for 
them  to  aver  that  the  failure  to  transport  was 
not  attributable  to  some  one  of  the  causes  or 
perils  from  which  the  carrier  is  released  by 
the  special  contract.  But  this  cannot  always 
be  assumed,  even  where  there  is  a  special  con- 
tract limiting  liability.  While  there  is  a  stiff 
contest  among  the  authorities  as  to  the  burden 
of  proof  in  such  cases,  we  incline  to  the 
opinion  that  the  true  rule  is  that  where  the 
articles  carried  are  not  livestock,  and  there  is 
no  agreement  that  the  owners'  agent  shall  have 
charge  of  the  property,  the  burden  is  upon  the 
carrier  to  show  that  the  injury  or  loss  to  the 
shipper  was  attributable  to  one  of  the  causes  or 
perils  against  which  the  special  contract  se- 
cures immunity.  The  text-writers  generally 
declare  this  doctrine.  One  of  them  says: 
"The  shipper  in  the  first  instance  makes  out 
his  case  by  proving  bis  contract  and  the  non- 
delivery of  the  goods.  The  burden  of  proof 
Is  then  on  the  carrier  to  brinj?  himself  within 
the  exemption  clauses  of  the  bill  of  lading,  or, 
in  other  words,  to  show  that  the  loss  happened 
by  one  of  the  excepted  perils.  The  reason  is 
obvious.  The  goods  were  in  his  custody,  and 
be  is  bound  like  all  other  bailees  to  account  for 
their  loss,  if  they  are  lost.  The  rule  is  the 
same  where  the  goods  are  delivered  in  a  dam- 
a((ed  condition.  The  carrier  must  show  that 
the  damage  was  caused  by  one  of  the  excepted 
causes  or  perils. "    Wheeler,  Carriers,  262. 

Another  author  says:  "The  burden  of 
proving  that  a  loas  which  has  occurred  falls 
within  the  exceptions  provided  for  by  the  con- 
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tracts  rests  ordinarily  upon  the  carrier.  But 
where  the  loss  occurs  from  such  a  cause  that 
the  law  will  not  presume  negligence,  or  where 
the  loss  happens  from  an  excepted  cause,  as 
from  fire,  the  burden  of  proving  the  carriers' 
negligence  is,  by  the  weight  of  authority,  upon 
the  plaintiff." 

Hutchinson.  Carriers,  2d  ed.  gg  259  a,  786. 

The  rule  that  the  burden  is  ordinarily  on 
the  carrier  is  supported  by  principle  and  is  a 
just  and  salutary  one.  The  special  contract, 
although  it  mav  release  the  carrier  from  some 
obligation,  and  duties,  does  not  take  &om  him 
his  character  as  a  common  carrier.  As  said 
by  the  court  in  Witting  v.  8t,  Louie  d  8,  F. 
B,Co.,2S  Mo.  App.  108:  "Tbough  the  goods 
may  be  carried  under  a  special  contract  reliev 
ing  him  from  the  liability  of  an  insurer,  still 
he  is  none  the  less  a  common  carrier." 

In  Hew  York  Cent,  R  Co,  y.  Loekwood,  84 
U.  S.  17  Wall.  876,  21  L.  ed.  689,  the  court 
said:  "But  where  a  carrier  has  a  regularly 
established  business  for  all  or  certain  articles, 
and  especially  if  that  carrier  be  a  corpora- 
tion for  the  purpose  of  a  -carrying  trade,  and 
the  carriage  of  the  articles  is  embraced  with- 
in the  scope  of  its  chartered  powers,  it  is  a 
common  carrier  and  a  special  contract  about 
its  responsibility  does  not  devest  it  of  that  char- 
acter." As  the  special  contract  does  nnt  take 
away  the  character  of  a  common  carrier  there 
remain,  notwithstanding  the  express  stipula- 
tions of  the  contract,  certain  obligations  im- 
posed l^  the  law  of  the  land,  and  these  enter 
into  the  contract  as  silent  factors.  Long  v. 
8traui,  107  Ind.  94. 

These  obligations,  although  implied,  are  es 
sential  parts  of  the  contract,  and  among  them 
is  the  obligation  to  carry  safely,  so  far  as  care 
and  diligence  will  enable  the  carrier  to  do. 
When  tms  obligation  is  violated  there  is  in  or- 
dinary cases,  and  with  respect  to  inanimate 
proi)erty.  prima  facie  an  actionable  breach  of 
the  contract  In  cases  where  the  carrier  baa 
full  custody  of  the  property  there  is,  prima 
facie  at  least,  actionable  breach  of  the  contract, 
when  the  failure  to  safely  carry  is  shown,  be- 
cause, as  said  in  the  case  of  Inman  v.  South 
Carolina  B.  Co,,  129  U.  8.  12^-189,  82  L.  ed. 
612-615:  "In  case  of  Ices  the  presumption  is 
against  the  carrier."  The  common  law  has 
been  relaxed  so  as  to  permit  a  common  carrier 
to  limit  his  liability,  but  this  change  in  the 
law  does  not  go  to  the  extent  of  allowing  a 
carrier  to  contract  for  a  complete  exempUon 
from  liability,  nor  does  it  go  to  the  extent  of 
changing  the  rule  that  when  the  failure  to 
carry  is  affirmatively  shown,  the  burden  of 
showing  exemption  from  the  duties  and  obli- 
gations imposed  by  law  rests  upon  the  carrier. 
The  rule  that  the  presumption  is  against  the 
carrier  in  cases  where  he  has  full  charge  and 
custody  of  the  property  is  in  harmony  with  the 
doctrine  sustained  by  a  long  line  of  cases,  a 
line  beginning  far  back  in  the  early  years  of 
the  common  law  and  continuing  unbroken  to 
the  present,  that  where  injury  to  a  passenger 
is  shown  the  presumption  is  that  the  earner 
was  in  fault  The  rule  that  the  burden  is  on 
the  carrier  who  has  the  exclusive  custody  of 
the  property  is  a  reasonable  one,  inasmuch  as 
it  is  but  Just  to  require  the  carrier  who  has  the 
property  in  complete  custody,  who  knows  and 
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«oiitrol8  the  men  who  manage  the  iDStrument^ 
alitiea  of  transportation,  and  who  has  the 
means  of  explanation  at  hand,  to  show  what 
caused  the  loss  or  injury  rather  than  to  cast 
that  burden  upon  the  shipper  whose  means  of 
information  are  comparatively  meager  and 
whose  power  of  securinff  knowledge  of  the 
facts  is  circumscribed  within  very  narrow  lim- 
its. The  question  we  haye  in  hand  was  thor- 
oughly discussed  in  the  case  of  Hull  ▼.  Ohioago^ 
8t.  P.  M,  dkO.R.  Co,,  41  Minn.  510,  5  L.  K 
A.  587,  16  Am.  8t  Rep.  722,  and  in  the  course 
of  the  opinion  it  was  said,  in  speaking  of  a 
carrier:  ''Ordinarily,  one  who  delivers  to  him 
goods  parts  entirely  with  possession  and  con- 
trol over  them,  and  knows  nothing  of  what 
takes  place  during  the  carriage,  while  the  car- 
rier has  possession  and  control  over  them,  and 
is  supposed  to  know,  or  have  the  means  of 
knowing  what  happens  to  them,  and  if  they 
are  lost  or  injured,  how  it  occurred.  The 
common  law  recognized  the  danger  of  coUu- 
aion,  connivance,  and  fraud  between  the  car- 
rier and  his  servants  or  others,  which  might 
leave  the  owner  practically  at  the  mercy  of  the 
carrier,  if  he  was  required  to  prove  negligence 
or  fraud.  To  make  such  proof  he  would  ordi- 
narily haye  to  call  the  very  men  whose  reck- 
lessness or  frailty  caused  the  injury.  To  pre- 
Tent  this,  the  law  excused  the  carrier  only 
tipon  his  proving  that  the  loss  or  damage  oc- 
curred from  the  act  of  Gtod  or  public  enemies, 
^K»usc8  for  which  he  could  not  be  supposed 
to  be  responsible.  The  reasons  which  require 
the  canierto  excuse  himself  for  his  failure  ap- 
ply with  as  much  force  to  a  case  of  limited  as 
to  a  case  of  full  common-law  liability." 

The  question  whether  the  rule  to  which  we 
baye  referred  applies  to  a  case  such  as  this  re- 
mains for  consideration.  This  case  is,  it  is 
evident,  not  the  ordinary  one  where  the  carrier 
has  exclusive  custody  of  inanimate  property. 
Here  we  have  a  special  contract  made  by  the 
shippers  and  the  carrier  for  the  transportation 
of  livestock  at  reduced  rates  of  freight  and 
wherein  it  is  provided  that  the  latter  shall  be 
absolved  from  liability  for  designated  perils 
and  that  the  former  "shall  send  with  said 
stock  one  or  more  men,  as  may  be  necessary, 
io  care  for  said  stock  while  in  transit  to  load, 
unload,  feed,  and  water  said  animals,  at  their 
own  risk  and  expense."  The  agreement  of  the 
owners  to  take  charge  of  the  animals  exerts  an 
important  influence  upon  the  case.  The  eif ect 
of  this  agreement  is  to  place  the  animals  in 
their  immediate  custody  during  transportation. 
Their  agent  is  to  care  for  them,  and  is  to  do 
4he  things  expressly  specified.  The  animals 
were  not,  therefore,  in  the  exclusiye  custody 
and  control  of  the  carrier,  so  that  the  case  u 
not  within  the  reason  of  the  rule  that  the  car- 
rier, and  not  the  shipper,  has  the  burden  of 
proof  because  the  former  has  all  the  means 
of  explanation  and  excuse  at  hand.  Here,  the 
•shipper  better  than  the  carrier,  can  explain 
many  things,  and  these  things  they  do  not 
undertake  to  explain,  nor  do  th€y  undertake 
to  show  that  the  loss  was  not  attributable  to  a 
failure  to  perform  acts  they  themselyes  agreed 
to  perform.  They  agree  that  they  will  care 
for  the  animals,  feed  and  water  them,  load  and 
unload  them,  and  they  also  agree  that  this  shall 
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be  done  at  their  own  risk  and  expense.  It 
seems  clear,  upon  principle,  that  the  owners 
are  bound  to  aver  and  prove  that  the  loss  was 
not  attributable  to  a  failure  to  perform  ibeir 
part  of  the  contract,  or  to  negligence  in  per* 
forming  the  act  which  they  expressly  under- 
took to  perform.  As  to  important  thm^^  they 
were  the  actors,  and  they  were  in  a  position  to 
know  what  was  done  or  left  undone,  and  they 
cannot  recover  of  the  carrier  without  showing 
that  the  loss  was  not  attributable  to  a  breach 
of  duty  or  yiolafion  of  contract  on  their  part, 
for  they  assumed  duties  as  explicitly  and  fully 
as  did  the  carrier.  In  order  to  make  a  com- 
plete cause  of  action  they  must  show  that  the 
breach  or  wron^  which  caused  the  injury  was 
that  of  the  earner,  and  not  their  own.  It  may 
be  true,  as  averred,  that  the  appellant  did  not 
carry  and  deliver  the  horses,  and  yet  not  true 
that  it  is  liable  for  it  may  be  that  the  fault  was 
that  of  the  shippers.  The  courts  cannot  as- 
sume, in  such  a  case  as  this,  where  there  is  a 
divided  custody  and  dependent  duties,  that  the 
defendant  is  liable  because  the  horses  were  not 
safely  transported  and  delivered.  It  may  as 
well  be  assumed  that  the  fault  was  that  oi:  the 
plaintiff  as  that  it  was  the  fault  of  the  defend- 
ant, for  there  are  here  mutual  agreements, 
mutual  duties  and  the  shipper  was  placed  in 
charge  of  the  property.  In  yiew  of  toe  nature 
of  the  property  to  be  carried,  and  of  the  ex- 
press undertaking  of  the  shippers  to  care  for  it 
while  in  transportation, we  adjudge  that  it  was 
incumbent  upon  the  plaintiffs  to  show  by  the 
statement  of  appropriate  facts  that  the  loss  was 
not  attributable  to  a  breach  of  the  contract 
stipulations  on  their  part  This  they  may 
easily  do,  if  they  have  a  cause  of  action,  by 
showing  what  caused  the  injury  to  the  horses 
or  what  was  the  cause  of  the  failure  to  safely 
transx>ort.  Many  of  the  cases  apply  the  rule 
indicated  to  cases  of  inanimate  property,  but 
it  is  not  necessary  in  this  instance  to  go  that 
far,  and  so  we  here  go  no  further  than  to  hold 
the  rule  applicable  to  cases  of  the  shipment 
of  livestock  under  a  spedal  contract,  wnerein 
the  owner  undertakes  to  go  with  the  stock  and 
care  for  it  while  in  transportation. 

Our  conclusion,  that  where  the  property  to 
be  carried  is  livestock  and  the  owner  under- 
takes to  go  with  it  and  care  for  it,  he  is  bound 
to  show  that  the  injury  or  loss  was  not  attrib- 
utable to  the  failure  to  perform,  or  the  negli- 
gent or  improper  performance  of  acts  which 
he  undertook  to  perform,  is  required  by  au- 
thority. In  the  case  of  St,  Louu,  I,  M,  A  8. 
R.  Co.  y.  WecMy,  50  Ark.  897.  7  Am.  St.  Rep. 
117,  the  question  received  full  consideration 
and  the  court  said :  *  *  Under  the  contract  they 
(the  shippers)  took  charge  of  the  livestock  and 
relieved  appellant  of  any  responsibility  for 
those  duties  of  a  common  carrier  which  they 
undertook,  and  confined  its  duties  by  the 
Memphis  contract  to  the  furnishing  suitable 
cars  and  hauling  them  to  the  place  of  destina- 
tion. Having  the  care  of  the  stock,  the  liabil- 
ities of  the  common  carrier,  which  make  it  his 
duty  to  account  for  the  loss  of  the  freight,  did 
not  devolve  on  appellant.  Being  in  charge, 
they  are  presumed  to  know  the  cause  of  the 
loss  of  the  jack  found  dead,  if  either  party  to 
the  contract  does,  and  the  burden  is  upon  them 
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to  show  fbat  the  default  or  negligence  of 
appellant  was  the  cause,  before  tney  can  be 
entitled  to  recoyer." 

We  regard  the  case  from  which  we  hare 
quoted  as  correcUy  decidinj^  the  question  with 
which  we  are  immediately  concerDed,  al- 
though we  are  not  prepared  to  yield  to  it  upon 
some  other  questions,  nor  are  we  quite  willing 
to  acquiesce  in  the  doctrine  upon  the  question 
to  which  we  cite  it  as  broadly  as  it  is  staled, 
fur  we  think  the  common  carrier  is  always 
b  >uod  to  account  for  a  breach  of  duty  not 
tts-^iimed  by  the  shipper,  or  not  coyered  by  an 
eHective  exonerating  stipulation  of  the  con- 
1 1  act  between  the  parties.  It  is  true,  as  de- 
clared b^  the  court  in  the  case  cited,  that  the 
carrier  is  not  ref>ponsib1e  for  the  failure  to 
perform  duties  assumed  by  the  shipper,  and  it 
necessarily  follows  from  tnis  that  to  the  extent 
that  the  shipper  takes  duties  upon  himself  to 
that  extent  they  cease  to  be  the  duties  of  the 
carrier,  and  as  they  cease  to  be  the  duties  of 
the  carrier  there  can  be  no  liability  on  his  pait 
for  a  breach  or  a  failure  to  perform.  .A  terse 
statement  of  what  we  regard  as  the  correct 
rule  is  that  giyen  by  the  court  in  MeBeath  y. 
Wabash,  Si.  Z.  dP.R  Oo.,^  Mo.  App.  445, 
8  West  Rep.  199,  and  it  is  this:  * 'Ordinarily, 
the  onus  is  on  the  defendant  to  account  for  the 
stock,  but  in  case  of  special  contract,  whereby 
the  owner  agrees  to  and  does  take  charge  of 
the  stock,  the  burden  of  proving  negligence  is 
upon  the  plaintiff." 

It  is,  of  course,  true  that  the  plaintiff  may 
recover  where  there  is  a  breach  of  the  special 
contract  by  the  carrier  as  well  as  where  there 
is  negligence,   but  this  does  not  affect  the 

Erinciple  stated  in  the  case  from  which  we 
ave  quoted,  for  if  the  duty,  whether  created 
by  contract  or  imposed  by  law,  which  is  yio- 
lated  is  that  of  the  plaintiff,  there  can  be  no 
recovery,  so  that  there  can  be  no  complete 
cause  of  action  unless  it  appears  that  the 
plaintiff  in  charge  of  the  property  was  himself 
free  from  fault  or  wrong.  This  may  be  made 
to  appear  by  showing  the  cause  of  tne  failure 
to  carry,  or  of  the  injury,  and  that  the  failure 
or  injury  arose  from  a  breach  of  the  legal  or 
contract  duty  resting  upon  the  carrier.  The 
doctrine  to  which  we  have  given  our  sanction 
was  thus  asserted  in  LouimiUe,  0.  dh  L.  R,  Co, 
V.  Hedger^  9  Bush,  645:  "Where  the  owner 
contracts,  however,  to  load  and  unload  his 
stock,  and  to  take  charge  of  them  during 
transportation,  as  in  this  case,  and  does  in  fact 
do  so,  the  burden  of  proof,  where  the  company 
is  charged  with  negligence  for  the  loss  or 
injury  to  the  stock  is  upon  the  owner,  as  the 
party  who  has  the  care  of  the  property  is 
presumed  to  know  how  the  injury  occurred, 
and  must  himself  suffer  the  loss  unless  negli- 
gence is  shown  on  the  part  of  the  carrier  or  his 
employes." 

The  court,  in  the  case  from  which  we  have 
just  quoted  strongly  marks  what  we  consider 
a  peculiar  and  distinctive  feature  of  this  class 
of  cases,  namely,  the  custody  and  care  of  the 
stock  by  the  owner  under  the  special  contract. 
This  peculiar  feature  as  we  have  already  im- 
pliedly indicated  marks  the  class  as  one  differ- 
ent from  that  in  which  the  shipper  has  not  the 
care  of  the  property  and  assumes  no  special 
duties  concerning  it  during  transportation.    It 
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is  evident  that  the  role  applied  to  this  class  of 
cases  is  one  of  sound  practical  justice,  since  it 
is  but  fair  and  reasonable  that  the  person  in 
immediate  charge  of  the  livestock  should  ^ow 
how  it  was  injured,  as  no  one  has,  presumably 
at  least,  superior  means  or  opportunities  of 
knowledge.  We  do  not  mean  that  it  Is  neces- 
sary for  him  to  show  the  specific  cause  of  Uie 
injury,  but  we  do  mean  that  it  is  necessary  for 
him  to  show  the  cause  of  the  injury  with  so 
much  detail  and  clearness  as  shall  make  it 
appear  that  the  injury  was  caused  by  a  breach 
of  contract  or  legal  duty  on  the  part  of  the 
carrier  and  not  by  neglect  or  failure  to  himself 
do  what  he  bound  himself  in  his  special  con- 
tract to  do.  Other  cases  give  our  conclusion 
strong  support,  but  we  cannot  prolong  this 
opinion  by  commenting  upon  them,  and  so 
cite  them  without  comment.  Clark  y.  St, 
LauU,  K.  C.  dk  If.  R  O?.  64  Mo.  441-448; 
Htirvey  y.  Bose,  26  Ark.  8;  KansoM  JPae,  B,  Ca» 
y.  Rf/ndds,  8  Ean.  623-641. 

We  cannot  escape  the  conclusion  that  prin- 
ciple and  authority  require  that  the  first  par- 
agraph be  adjudged  to  be  fatally  defective. 

The  second  psj'agraph  of  the  complaint  de- 
clares upon  the  same  contracts  as  those  upon 
which  the  first  paragraph  is  based,  but  avers 
that  the  injury  to  the  horses  was  caused  by  the 
wrecking  and  derailing  of  the  train,  and  that 
the  negligence  of  the  appellant  in  failing  to 
keep  its  road  and  cars  in  repair  and  in  man- 
aging the  train  caused  the  wreck  and  resulting 
injury.  This  ayerment  makes  the  paragraph 
good  inasmuch  as  it  affirmatively  shows  that 
the  injury  was  caused  by  the  earner's  breach 
of  duty,  and  thus  excludes  the  inference  that 
it  was  attributable  to  any  failure  to  perform 
the  duties  assumed  by  the  appellee.  The  third 
paragraph  of  the  complaint  avers  with  greater 
particularity  the  cause  of  the  injury,  and  shows 
that  the  fault  was  that  of  the  appellant  and  is 
sufficient. 

The  appellant  had  a  right  to  test  the  sufiS- 
dency  of  each  paracraph  of  the  complaint,  and 
as  the  first  is  bad  the  judgment  must  be  re» 
versed,  inasmuch  as  we  cannot  say  from  the 
record  proper  that  the  judgment  rests  entirely 
upon  the  good  paragraphs  of  the  pleading. 
Where  a  demurrer  is  erroneously  overruled  to 
a  bad  paragraph  of  a  complaint,  and  it  is  not 
affirmatively  shown  by  the  record  proper  that 
the  judgment  rests  on  the  good  paragraph,  as 
reversal  must  be  adjudged.  This  has  Ions 
been  the  settled  law  of  this  state.  See  authori- 
ties cited  in  Elliott's  Appellate  Procedure, 
^§  63d,  666,  669. 

But  if  we  should  depart  from  this  settled  rulo 
it  would  do  the  appellees  no  good,  for  it  is  evi- 
dent that  the  trial  court  put  the  case  to  the  jury 
upon  a  radically  erroneous  theory.  In  proof 
of  this  it  is  sufficient  to  quote  from  the  second 
instruction  given  at  the  appellee's  request  this 
language:  "And  I  now  instruct  you  that  if 
you  find  from  the  evidence  that  the  plaintiffs 
and  the  defendant  did  enter  into  said  written 
coiAracts,  and  the  three  car-loads  of  horses 
were  delivered  by  plaintiffs  to  defendant  at 
East  St.  Louis  and  loaded  on  defendant's  cars, 
to  be  carried  and  transported  to  the  city  of 
Plymouth,  Indiana,  over  the  lines  of  railway 
operated  by  defendant,  and  you  further  belieye 
from  the  evidence  that  the  defendant  failed  to 
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deliver  all  or  any  of  the  liorses  mentioDcd  in 
said  llTestock  contract  to  the  plaintiffs  at  the 
city  of  Plymouth,  then  in  such  case  your  ver- 
dict should  be  for  the  plaintiffs," 

The  doctrine  thus  broadly  declared  is  un- 
flound.  It  would  not  be  sound  even  in  cases 
livhere  the  special  contract  does  not  require  the 
shipper  to  assume  charge  of  the  stock,  for  it  is 
conclusively  settled  that  a  carrier  may  limit 
bis  liability,  and  that  where  the  liability  is  lim- 
ited by  special  contract  there  ean  be  no  recov- 
ery in  cases  whertf  the  loss  is  caused  bv  one  of 
the  perils  from  which  the  contract  effectively 
exempts  the  carrier.  Midiigan  8.  dk  H,  I,  A. 
Oo.  V.  Beaton,  87  Ind.  448,  10  Am.  Rep.  89; 
Ohio  db  M.  B.  Co,  V.  8elby,  47  Ind.  471, 17  Am. 
Rep.  719:  St.  Louis  d}  8.  E.  B,  Co,  v.  8fnvck, 
49  Ind.  802;  AdafM  Exp.  Co.  v.  Fendrick,  38 
Ind.  150;  Indianapolu,  P,  db  C,  B,  Co.  v.  Al- 
len, 81  Ind.  894;  Bo9enfleld  v.  Pe&ria.  D.  db  E. 
B.  Co.  108  Ind.  121,  58  Am.  Rep.  600. 

There  is,  indeed,  no  contrariety  of  opinion 
upon  the  proposition  that  a  special  contract 
may  be  made  limiting  the  liability  of  a  carrier, 
Dor  is  there  any  conflict  upon  the  proposition 
t  L  at  where  the  loss  is  caused  by  one  of  the 
peri  in  iroro  which  the  contract  exonerates  the 
carrier  there  is  no  liability.  While  a  carrier 
cannot  contract  for  exemption  from  his  own 
fraud  or  negligence,  he  may  by  special  contract 
free  himself  from  many  common-law  liabilities. 


New  York  Cent.  /?.  Co.  v.  Loeheood,  84  TJ.  S. 
17  Wall.  867,  21  L.  ed.  627;  Eantas  City,  St. 
J.  db  C.  B.  B.  Co.  V.  Simpson,  80  Ean.  646. 4& 
Am.  Rep.  104;  United  States  Exp.  Co.  v.  Back- 
man,  28  Ohio  St.  144;  Black  v.  Goodrich 
Transp.  Co.  55  Wis.  819,  42  Am.  Rep.  718; 
Moulion  V.  St.  Paul,  M.  dk  M.  R  Oo.  81  Minn. 
85,  47  Am.  Rep.  781 ;  Bartlett  v.  Pittsburgh, 
a  db  St.  L.  B.  Co.  94  Ind.  281. 

It  is  doubtful,  under  the  authorities,  whether 
the  instruction  would  be  correct  even  if  there 
were  no  special  contract,  since  it  is  held  bv 
many  cases  that  where  livestock  is  carried  ilia 
not  enough  to  show  a  mere  failure  to  deliver. 
Pittsburgfi,  C  dbSt.  L.  R  Co.  v.  BblloweU,  65 
Ind.  188;  Pittsburgh,  Ft.  W.  dh  C.  R  Co.  v. 
Bazen,  84  111.  86,  25  Am.  Rep.  422;  BarOettv. 
Pittsburgh,  C,  db  St.  L.  R  Co.  supra;  Bussey 
V.  The  Saragassa,  8  Woods.  880;  Clarke  v. 
Boehester  dh  8.  B.  Co.  14  N.  Y.  670,  67  Am. 
Dec.  205;  Michigan  8.  db  N.  I  B.  Co.  v.  Mc- 
Donough,  21  Mich.  165,  4  Am.  Rep.  466. 

But  whatever  may  be  the  rule  where  live- 
stock is  carried  and  there  is  no  special  limitine- 
contract,  it  is  quite  clear  that  where  livestock 
is  transported  under  such  a  special  contract  as 
that  referred  to  in  the  instructions  in  this  case, 
there  is  no  unrestricted  common-law  liability, 
and  the  plaintiff  cannot  recover  solely  upon  evi- 
dence of  a  failure  to  deliver. 

Judgment  reversed. 
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1.   The  consolidation  of  two  ereditors* 
bills  is  proper  where  each  is  seeking  to  ob- 


tain a  first  lien  on  the  property  of  the  same- 
judgmeDt  debtor,  tike  one  flUnir  the  second  bill 
relying  for  suoeess  upon  lack  of  good  faith  ia 
the  former  bill  and  the  Judgment  on  which  it 
was  founded;  and  it  is  immaterial  that  the  par- 
ties defendant  to  the  two  bills  are  not  identical, 
being  the  Judgment  debtor  only  in  the  first  bill 
and  such  debtor  and  the  rival  claimant  in  the- 
second. 
8.   Objection  cannot  be  made  on  appeal 


NOTS.— Priority  as  to  proceeds  cferedUors'*  b(Os. 

A  creditor  whose  legal  diligence  has  pursued 
property  which  cannot  be  reached  at  law  into  a 
court  of  chancery  is  entitled  to  a  preference  as  the 
reward  of  his  diligence.  Eameston  v.  Lyde,  1 
Falge,  637«  S  L.  ed.  781;  Ck>ming  v.  White,  2  Paige, 
667,  2  L.  ed.  lOBl;  McDermutt  v.  Strong,  4  Johns. 
Cb.  687,  1  L.  ed.  981;  Weed  t.  Pierce,  9  Cow.  TfSi; 
Olaflin  y.  Lisso,  27  Fed.  Rep.  420;  Roherts  ▼.  Albany 
*  W.  8.  B.  Oo.  25  Barb.  662:  Storm  y.  WaddelJ,  2 
Sandf.  Oh.  484,  7  L.  ed.  676;  Puliis  v.  Robison,  73 
Ho.  201, 89  Am.  Rep.  407;  Etaat  Nat.  Bank  y.  Gage, 
6BI1L  172. 

Only  after  Judgment  and  execution  can  a  credi- 
tors* blU  give  a  right  to  a  preference.  Day  y. 
Washburn,  66  U.  a  24  How.  8S2, 16  L.  ed.  712. 

A  first  creditors*  bill  obtains  a  preference  over 
others  as  a  matter  of  legal  yested  right.  Saltord 
T.  Douglas,  4  Bdw.  Oh.  687, 6  L.  ed.  967. 

Tbe  filing  of  a  creditors*  bill  or  at  least  the  serv- 
ice of  process  gives  a  lien  which  cannot  be  defeated 
hy  any  subsequent  act  such  as  a  sale  under  execu- 
tion.   Newdigate  y.  Jacobs,  9  Dana,  18. 

A  lien  of  a  creditors*  biU  is  not  displaced  by  the 
iobsequent  bankruptcy  of  the  Judgment  debtor. 
Out  ▼.  Fearlngton,  68  N.  0.  660;  Clarke  v.  Rlst,  8 
McLean,  404;  Sedgwick  v.  Menck,  6  Blatcbf.  156; 
Btorm  v.  WaddelL  2  Sandf.  Ch.  494, 7  L.  ed.  676i. 
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A  creditors*  bill  does  not  create  a  lien  on  prop- 
erty which  is  subject  to  execution.  Albany  City 
Bank  v.  Scbermerhom,  Clarke,  Ch.  297, 7  L.  ed.  121; 
Bowry  y.  Odell,  4  Ohio  St.  623;  Russell  y.  Dyer,  83. 
N.  H.  186;  Gormerly  v.  Chapman,  61  Ga.  421;  Jud- 
son  y.  Lyf ord,  84  Gal.  606;  Davenport  y.  Kelly,  4S^ 
N.  Y.  196. 

A  Judgment  without  execution  does  not  entitle 
a  creditor  to  a  preference  as  to  a  surplus  on  fore- 
closure as  against  a  reoeiyer  in  a  creditors*  bill 
brought  by  another  creditor.  Warden  y.  Brown- 
ing, 12  Hun,  487. 

By  Tenn.  Code,  1 4286,  a  creditor  has  a  lien  *'from 
the  filing  of  his  bill,**  therefore  diflTerent  creditors- 
have  priority  in  the  order  of  filing  their  bills. 
Petway  v.  Hoskins,  12  Lea,  107. 

In  a  suit  by  a  Judgment  creditor  to  set  aside  a 
fraudulent  sale  of  goods  other  Judgment  creditors 
who  have  issued  executions  may  share  in  the  order 
of  their  executions,  but  those  cannot  share  who 
have  not  put  themselves  in  a  posltipn  to  file  a  bill 
for  themselves.  Parmelee  y.  Egan,  7  Paige,  610,  4 
L.ed.  296. 

Effect  ofjudaments  as  liens. 

A  prior  legal  lien  by  Judgment  is  not  displaced' 
by  filing  a  creditors*  bill.  Scouton  v.  Bender,  8* 
How.  Pr.  186;  Oodwise  y.  Gelston.  10  Johns.  607: 


See  also  48  L.  K.  A.  334. 
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to  th«  eonflolidatloii  of  two  eroditorfl* 
fptiia  by  one  who  did  not  beoome  a  varty  to  the 
litigation  until  after  the  conBolidaUon  was  ef- 
f  eoted,  who  made  no  objection  to  it  in  the  trial 
.  oourt  and  whose  rights  are  not  shown  to  have 
been  prejudioed  Xyy  it. 

3.  The  selsnre  by  tbe  court  of  the  doM- 
or's  property  and  the  appointment  of 
a  reeetver  for  it  in  a  Judgment  oreditor*B  suit 
presents  no  obstacle  to  the  obtaining  of  liens 
upon  such  property  by  other  creditors  who  file 
similar  bills;  by  filing  such  bills  creditors  wUl 
obtain  priority  over  those  whose  claims  have  not 

'been  reduced  to  Judgment  and  among  tJiem- 
selves  in  the  order  of  the  filing  of  their  respect- 
ive  bills. 

4.  A  decree  graatingr^l^'^^^'^*^^ 
in  a  Judgment  creditor's  bill  by  estab- 

liflhinfl^  a  lien  in  his  fiHTor  on  the  assets 
in  the  hands  of  the  receiver  cann<»t  be 
sustained  in  the  absence  of  evidence  showing 
the  iflsuance  of  an  execution  and  its  return  un- 
satisfied; and  absence  of  such  proof  is  not  rem- 
edied by  the  teot  that  the  biU  was  consolidated 
with  that  of  another  creditor  who  furnished 
euoh  proof  in  reference  to  his  olainb 

(November  84, 18QL) 

APPEAL  hj  defendant,  Russell,  from  a 
judgment  of  tbe  Appellate  Ck>urt,  First 
District,  affirming  a  Judgment  of  the  Circuit 
'Court  for  Cook  (>>unt7,  which  determined  the 
priorities  of  certain  judgment  creditors  to  the 
lassets  of  Almon  D.  £lli8,  against  whom  credi- 
tors' bills  bad  been  filed,  to  which  Rnsseli  was 
fsade  a  party  as  one  claiming  an  interest  in 
the  iosol vent's  assets.     Bewned, 


Statement  by  Bailegr*  Ji: 

On  the  26th  dsy  of  July,  1886,  James  O. 
Walker  filed  his  creditors'  bill  against  Almon 
D.  Ellis,  alleging  the  recovery  against  said 
Ellis,  on  said  26th  dav  of  July,  1886,  of  a  judg- 
ment at  law  for  t2,2Sl.l4,  and  coats,  the  issu- 
ing of  an  execution  on  said  judgment,  and 
the  return  thereof  on  the  same  day  wholly 
unsatisfied.  The  bill  further  alleged  that  El- 
lis had  for  a  considerable  time  been  engaged 
in  Chicago  in  the  business  of  selling  boots  and 
shoes  on  commission  and  (bat  in  the  course 
of  said  business  divers  persons  in  this  and 
other  states  had  become  indebted  to  him  in 
large  amounts,  and  that  there  were  then  debts 
due  him  largely  ezceedinr  the  amount  of  said 
judgment,  most  of  his  debtors  being  nonresi- 
dents of  the  state;  that  he  also  had  other  assets 
which  ought  equitably  to  be  applied  to  the 
payment  ox  said  judgment.  The  bill  prayed 
for  discovery,  for  the  appointment  of  a  receiv- 
er, and  for  the  satlsfaclion  of  said  judgment 
out  of  the  estate  of  said  Ellis.  On  tbe  same 
day  a  receiver  was  appointed  of  all  the  estate 
of  said  Ellis,  except  property  exempt  by  law 
from  execution,  and  certoln  trust  funds.  On 
the  81st  day  of  July.  laso.  tbe  Chicago  Tnist 
A  Savinirs  Bank  also  filed  its  creditors'  bill 
against  Ellis,  allepring  that  on  the  27th  day  of 
July,  1886,  it  recoTered  a  judgment  at  law 
against  him  for  $7,060  and  coats,  and  that 
on  the  day  following  an  execution  was  issued 
on  said  judgment  to  the  sheriff  of  Cook  coun- 
ty, which  was  returned  by  said  sheriff  on  the 
81st  day  of  July.  1886,  wholly  unsatisfied; 
that  said  Ellis  had  assets  consisting  of  debts 
due  him  from  divers  parties,  to  a  large  amount. 


•Chautauque  Ck>unty  Bank  t.  Bistej.  U  N.  T.  880,  | 
76  Am.  Dec.  1M7. 

This  brings  us  to  tbe  question  whether  or  not  a 
Judtrment  is  a  hen  on  land  which  the  debtor  has 
■fraudulently  conveyed  before  it  is  rendered. 

In  Brooks  v.  Wilson,  68  Hun,  173,  the  supreme 
•court  of  New  York,  f  oHowing  Miller  v.  Sherry,  08 
U.&2WalL  £tf,17L.  ed.  880,  denies  thata^dff- 
ment  is  a  lien  on  premises  previously  conveyed  by 
the  debtor  io  fraud  of  creditors,  and  says  the  court 
oan  find  no  decision  in  New  York  state  directly  on 
that  point;  it  holds,  therefore,  that  where  suocess- 
Ive  actions  by  Judflrment  creditors  are  brought  to 
^eet  aside  a  fraudulent  conveyance  priority  Is  al- 
lowed, not  in  the  order  of  docketing  the  Judgment, 
•but  in  that  of  the  commencement  of  the  creditors* 
bills. 

But  in  Whitens  Bank  of  Buffalo  v.  Farthing,  8 
Cent.  Rep.  883, 101 N.  Y.  8A4,  the  court  of  appeals  in 
denying  the  right  of  Judgment  ereditors  to  be 
made  parties  to  a  creditors*  bill  brought  by  a  cred- 
itor whose  Judgment  was  Junior  to  some  of  those 
held  by  the  applicants  put  tbe  decision  on  the 
ground  that  their  Judgments  constituted  liens  m 
4he  order  of  docketing  which  would  in  no  way  be 
affected  by  the  result  of  the  creditors*  bill  if  they 
were  not  parties  to  it.  The  court  said  the  land 
•might  be  sold  under  execution  without  bringing 
any  creditors*  bill  to  remove  the  doud. 

And  in  other  cases  the  Oourt  of  Appeals  of  New 
York  has  expressly  decided  that  a  Judgment  credi- 
^r  may  proceed  to  sell  land  previously  conveyed 
by  the  debtor  in  fraud  of  creditors  without  filing 
any  bill  to  remove  the  cloud  of  such  conveyance. 
Bergen  >.  Carman.  70  N.  Y.  140;  Briokson  ▼.  Quinn, 
16  Abb.  Fr.  N.  S.  108;  Chautauque  County  Bank  ▼. 
iKIsley,  18  N.  Y.  860, 76  Am.  Dec.  847. 

Courts  in  other  states  have  frequently  held  the 
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samedoctrme.  Wyman  ▼.  Fox,  68  Me.  100;  Wynum 
V.  Bicbardson,  08  Me.  808;  Campbell  ▼.  Jones,  26 
Minn.  166;  Partee  v.  Mathewf,  68  Miss.  140:  Bastman 
v.Schettler,  18  Wis.  884;  Hall  v.  Sands,  6C  Me.  865 
Fowler  v.  Trebem,  10  Ohio  St.  486, 81  Am.  Dec  06. 

In  Oraoey  ▼.  Davis,  8  Strobh.  Bq.  66, 61  Am.  Deo. 
008,  ft  is  held  that  when  deeds  are  set  sside  as  mter- 
f  ering  with  creditors*  rights  the  daims  of  the 
crnditurs  will  be  paid  according  to  their  legal  rank. 
In  this  case  it  appears  that  a  general  creditois'  bill 
was  filed  to  set  aside  the  deeds. 

So  in  the  recent  case  of  Wagner  t.  Law  (Wash.) 
16  L.  B.  A.  784,  a  sale  of  land  under  execution  on  a 
Judgment  rendered  after  a  fraudulent  conveyanoe 
by  the  debtor  was  held  to  vest  the  legal  title  to  the 
purchaser  at  the  execution  sala. 

In  Minnesota  likewise  Judgments  are  valid  liena 
at  law  in  the  order  of  their  recovery  although  the 
debtor  has  fraudulently  conveyed  his  property. 
Jackson  v.  Holbrook,  86  Minn.  484. 

In  Pennsylvania  also  liens  attaching  after  m 
fraudulent  convejrance  are  to  be  paid  in  their  or- 
der. Hoirman*s  App.  44  Pa.  86;  Jacoby*tt  App.  er 
Pa.  484. 

Judgments  In  suits  pending  at  the  time  of  a 
fraudulent  conveyanoe  by  the  debtor  are  valid 
liens  as  against  a  mortgage  given  by  tbe  fraudu  len^ 
grantee  merely  to  secure  antecedent  debts.  Man  <- 
hattan  Co.  ▼.  Bverston,  6  Paige,  467, 8  L.  ed.  IOOOl 

Th«  oofitrorv  nds. 

But  the  doctrine  of  the  above  cases  Is.  not  reoogw 
nized  everywhere.  Thus  in  Slinois  a  Judgment 
creditor  who  first  files  his  bill  gets  a  first  lien  on 
land  fraudulently  conveyed  although  other  Judff* 
ments  are  older  than  his.  Lyon  v.  Bobbins,  46  111. 
270;  Bappleye  v.  International  Bank,  08  UL  880. 

Therefore  a  Junior  Judgment  creditor  may  ol>» 
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aod  o'licr  properly  which  lielonped  to  hirn, 
or  in  wLicli  he  bad  some  interest.  Snid  bill 
also  alk'^ed  that  on  the  26th  day  of  July, 
1886,  Ellis,  without  coDslderation.  as  the  com- 
plaiuant  was  informed  and  believed,  con- 
fessed a  judgment  in  the  circuit  court  of  Cook 
county  in  favor  of  said  Walker  for  $S,241.18; 
that  Walker  had  theretofore  been  an  employe 
of  said  Ellis,  and  as  such  had  had  free  ac- 
cess to  Ellis'  books  of  account,  and  knew  the 
Dames  and  residences  of  persons  within  the  state 
owingEllis  laree  sums  of  money;  that  Ellis 
and  Walker,  combining  and  confederating 
together  for  the  fraud utent  purpose  of  hin- 
dering and  delaying  the  complainant  and 
other  creditors  of  Ellis,  had  caused  an  exe- 
cution to  be  issued  on  said  judgment,  and 
to  be  at  once  on  the  same  day  returned  un- 
satisfied, and  immediatelv  caused  a  creditors' 
bill  to  be  filed  airainst  Ellis,  and  a  receiver 
appointed  of  all  the  effects  and  property  of 
said  Ellis;  that  they  now  pretend  that  the 
complainant's  Judgment  was  not  a  lien  upon 
«n^  real  estate  of  said  Ellis,  but  that  said  re- 
ceiver holds  the  title  to  all  of  Ellis'  real  and 
personal  property,  and  that  the  complainant  is 
remediless  in  the  premises,  and  must  prorate 
with  all  the  other  creditors  of  Ellis;  that  by 
reason  of  said  fraudulent  and  collusiye  con- 
duct on  the  part  of  Walker  and  Ellis,  Walk- 
er's creditors'  bill  ought  to  be  dismissed  out  of 
court,  and  Walker  enjoined  from  prosecuting 
the  same,  and  that  the  complainant's  Judg- 
ment should  be  psid  out  of  the  first  moneys 
received  from  the  assets  of  said  Ellis.  Said 
i>ill  prayed  for  discovery,  for  an  injunction, 
and  for  a  receiver;  also  that  Walkers  credi- 


tors* bill  be  dismissed  for  wanA  of  equity,  and 
that  tlie  assets  of  said  Ellis  be  applied  to  the 
satisfaction  of  the  complainant's  said  Jud((- 
ment.  On  the  80th  day  of  September,  1886, 
it  appearing  that  the  receiver  appointed  under 
Walker^s  bill  had  in  his  hands  the  sum  of 
$1,800,  on  petition  of  Walker  he  was  ordered 
by  the  court  to  pay  that  sum  over  in  part  sat- 
isfaction of  Walker's  Judgment.  Afterwards, 
on  the  25th  day  of  October,  1886,  on  motion 
of  the  Chicago  Trust  &  Savings  Bank,  the 
receiver  appointed  under  the  Walker  bill  was 
appointed  receiver  under  its  bill,  and  at  the 
same  time,  and  by  the  same  order,  the  two 
causes  were  on  motion  of  the  solicitor  for  the 
bank  consolidated,  but  without  prejudice  to 
the  rights  of  Walker,,  either  to  priority  or 
otherwise.  On  January  24, 1887,  Walker  filed 
his  petition,  representing  that  since  the  filing 
of  the  original  bill,  and  the  appointment  of 
the  receiver,  Stevens  G.  Russell  had  acquired, 
or  claimed  to  have  acquired,  some  interest  la 
the  subject-matter  of  the  suit,  which  required 
his  presence  in  court  as  a  party  thereto,  and 
praying  leave  to  file  a  supplemental  bill  for  the 
purpose  of  making  said  Russell  a  party  defend- 
ant, and,  such  leave  being  granted,  a  sup- 
plemental bill  was  filed  by  Walker  for  that 
purpose.  Russell  thereupon  answered  the 
original  and  supplemental  bill  and  filed  his 
cross- bill,  alleging  that  on  the  26th  day  of 
October,  1886,  he  recovered  a  Judgment  in  the 
circuit  court  of  Cook  county  against  said  Ellis 
for  the  sum  of  |2,018.91  and  costs,  that  on  the 
same  day  an  execution  was  issued  on  said 
Judgment  to  the  sheriff  of  Cook  county,  which 
execution  was  on  the  2dd  day  of  Novemljer^ 


tain  a  prior  Uen  by  ezbausttoir  his  remedy  in  law 
and  first  invoking  the  aid  of  a  oourt  of  equity  by 
4llin9  his  bill  and  service  of  prooeas.  UalJom  v. 
Trum,126IlL247. 

Yet  even  in  Illinois  a  fraudulent  oonveyanoe  is 
tield  not  to  prevent  a  valid  attaohment  which  shall 
4)e  superior  to  a  subsequent  judgment  and  credi- 
tora*  l^U  MoKlnney  v.  'Farmen  Nat  Bank,  lOA 
IILISO. 

In  Oregon  a  Judfrment  is  held  not  to  be  a  lien  on 
land  which  the  debtor  purchased  with  his  own 
«noney  in  his  son^s  name  for  the  purpose  of  def eat- 
4ng  hts  creditors.    Smith  v.  Ingles,  2  Or.  43. 

In  Iowa  a  junior  Judfrment  creditor  irets  a  prior 
4ien  by  a  blU  to  subject  to  his  debt  property  bought 
t^  the  debtor  in  his  wif  e*S  name.  Bridgman  v. 
McKiSRick.  15  Iowa,  JMO. 

Another  Iowa  case  denies  that  a  Judgment  con. 
•atitutes  a  lien  on  land  frandulently  conveyed 
where  such  Uen  was  claimed  as  the  basis  of  the 
•creditor's  right  to  redeem  from  a  sale  by  other 
•creditors.    Howland  v.  Knox,  80  Iowa,  46. 

Although  in  an  early  Iowa  case  in  which  a  f  raud- 
^ent  conveyance  was  involved  the  court  said  that 
«  debtor's  equitable  estate  was  subject  to  execu- 
tiou.    Harrison  v.  Kramer,  8  Iowa,  643. 

In  Louisiana  a  recorded  title  to  real  estate  which 
4s  oetensibly  valid  is  not  subject  to  attack  by  a 
«heriff*s  seizure.  Payne  v.  Graham,  S3  La.  Ann. 
971:  Collins  v.  Shaffer,  80  La.  Ann.  41. 

The  Supreme  Court  or  Ifissourl  in  denying  the 
«1ght  of  an  administrator  at  the  request  of  credi- 
tors to  have  land  fraudulently  conveyed  by  the  de- 
cedent sold  for  his  debts  said  the  better  opinion  is 
that  the  one  who  first  flies  a  creditors*  blU  gains  a 
priority.  George  v.  WiUiamson,  28  Mo.  190, 72  Am. 
Oec.  206. 

In  McMeeUn  v.  Evans.  1  Hil]«  Ch.  288,  28  Am. 
t7L.R.  A. 


Dea  208,  the  court  said  that  complainant,  although 
he  had  purchased  at  sheriff*s  sale,  took  nothing 
thereby  and  could  sustain  his  bill  only  as  a  credi- 
tor, adding:  We  understand  there  are  other 
creditors  who  have  a  legal  priority  over  him  of 
which  we  are  not  authorized  to  deinlve  them,** 
and  further  on  mentioned  that  there  were  older 
Judgments  than  his  and  decreed  payment  of  them 
according  to  their  legal  priorities. 

A  Judgment  and  pending  creditors*  bill  do  not 
affect  a  purchaser  from  the  grantee  in  a  fraudulent 
conveyance  which  was  made  by  the  debtor  before 
Judgment.  MiUer  v.  Sherry,  60  U.  S.  2  WaU.  237, 17 
L.ed.  827. 

PartieuXar  eaaes. 

In  a  suit  by  two  Judgment  creditors  to  set  aside 
a  fraudulent  conveyance  one  having  a  mortgage 
prior  to  either  Judgment  will  have  a  preference  as 
to  that.  Trimble  v.  Turner,  18  Smedes  4k  M.  848, 58 
Am.  Dec.  00. 

A  Judgment  which  a  creditor  is  by  agreement  al- 
lowed to  obtain  without  delay  so  that  he  may  file  a 
creditors*  bill  for  all  creditors  gives  him  no  priority 
over  the  others  as  to  the  assets  reached  by  his  bilL 
Talcott  V.  Grant  Wire  ft  S.  Co.  181  HI.  248. 

A  creditor  having  a  Judgment  and  execution, 
who  files  a  bill  to  remove  the  obstruction  of  a 
fraudulent  conveyance,  keeps  priority  .  over  a 
Junior  Judgment  creditor  who  subsequently  files  a 
bill  although  the  latter  obtains  a  sale  before  the 
former  gets  a  hearing  of  his  case.  Shepherd  v. 
Woodf  oik,  10  Lea,  508. 

A  creditor  having  the  first  Judgment  and  first 
execution,  who  brings  a  creditors*  bill,  gets  a  pref- 
erence over  another  Judgment  creditor  who  has 
filed  no  bill  but  has  merely  Hied  a  petition  nsktng  a 
preference  on  the  ground  that  he  bad  the  first  legal 
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1886.  duly  returned  by  said  sheriff,  wbolly 
UDsatisfiea;  that  said  Ellis  is  wholly  iosolveot, 
his  entire  estate,  both  real  and  personal,  be- 
ing in  the  hands  of  the  receiver  appointed  un- 
der Walker's  bill;  that  at  the  time  the  receiver 
was  appointed  Ellis  had  debts  due  him  large- 
ly in  excess  of  the  Walker  judgment  and  toe 
judgment  in  favor  of  said  complainant  in  the 
croftsbill,  and  that  the  appointment  of  a  re- 
ceiver was  still  necessary  for  the  security  and 
protection  of  said  judgments,  and  that  said 
receiver  or  some  one  in  his  place  and  stead, 
should  continue  to  act  as  receiver;  that  Walk- 
er claimed  in  some  manner  that  bis  judgment 
ought  to  be  satisfied  in  full,  before  that  of 
the  complainant  in  the  cross-bill,  but  that 
such  claim  was  unfounded;  that  since  the 
appointment  of  the  receiver  the  Chicago 
Trust  &  Savings  Bank  had  filed  a  creditors' 
bill,  which  had  been  consolidated  with  that 
of  Walker,  and  that  the  same  receiver  had 
been  appointed  under  the  bill  of  said  bank; 
that  said  bank  claimed  some  rights  in  the  sub- 
ject-matter of  the  suit  hostile  to  the  com- 
plainant in  the  cross-bill,  but  that  such  claim 
v^as  groundless.  Said  cross-bill  prayed  that 
the  order  appointing  the  receiver  be  extend- 
ed, and  the  receiver  be  continued  in  office 
as  receiver  for  said  complainant;  that  Ellis  be 
decreed  to  pay  the  amount  of  said  complain- 
ant's judgment;  that  any  of  the  property  and 
effects  of  said  Ellis  collected  by  the  receiver 
be  applied  to  the  satisfaction  of  said  judgment 
after  such  part  of  Walker's  judgment  as  the 


court  should  deem  him  entitled  to,  m  against 
said  complainant,  should  be  paid;  and  also  a 
general  prayer  for  relief.  Said  cross-bill  was 
answered  by  said  bank,  and  a  replication  to 
said  answer  was  duly  filed.  Ellis  and  Walker 
were  defaulted  for  want  of  answers.  Subse- 
quently Walker's  supplemental  bill  was  dis- 
missed on  bis  motion;  and  also  on  motion,  but 
whose  motion  does  not  appear,  it  was  or- 
dered that  the  cross-bill  of  Russell  stand  as  an 
intervening  petition.  A  large  number  of  oth- 
er creditors  whose  debts  had  not  been  reduced 
to  judgment  also  appeared  in  said  suit,  and 
filed  tbeir  intervening  petitions,  and  exhibited 
and  proved  their  respective  claims.  Said  con- 
solidated cause  afterwards  came  on  to  be  heard 
on  pleadings  and  proofs,  and  at  such  hearing 
a  decree  was  rendered  finding  that  said  Walk- 
er was  entitled  to  a  decree  to  the  balance  of 
his  judp^ent,  amounting  to  $560.89,  to  be 
first  paid  from  moneys  m  the  hands  of  the 
receiver;  that  the  Chicago  Trust  &  Savings 
Bank  was  entitled  to  a  decree  for  the  amount 
of  its  judgment  and  interest,  amounting  to 
$8,551.60,  to  be  paid  by  the  receiver  from 
moneys  in  bis  hands  next  after  said  Walker; 
that  intervening  petitioner,  Russell,  was  en- 
titled to  no  lien  or  priority  by  virtue  of  his 
judgment  and  intervening  petition  over  the 
contract  creditors  who  had  proved  their  claims, 
but  was  only  entitled  to  share  equally  with 
said  contract  creditors  in  the  moneys  remain- 
ing in  the  hands  of  the  receiver  after  said  pri- 
or payments  bad  been  made.    The  receiver 


lien  by  virtue  of  a  seoond  exeoutlon.  Tilford  v. 
Bumbam,  7  Dana,  109. 

Wbere  two  judRment  oredltors  unite  in  a  bili  to 
subject  to  their  JudgrmeDta  property  fraudulently 
conveyed,  the  first  Juderment  is  entitled  to  priority 
botb  as  to  real  and  personal  property  wbere  the 
first  execution  In  the  sheiifTB  bands  was  under  this 
JudfiTDient.  Haleys  v.  Williams,  1  Leierh,  140, 19  Am. 
Dec.  743. 

In  Alabama,  wbere  the  first  execution  and  not 
the  first  Judgment  was  held  to  give  a  preference  as 
between  creditors,  the  nefflect  of  a  creditor  to  sue 
out  execution  from  term  to  term  after  the  return 
of  the  original  fi,  fa,  postponed  his  lien  to  that  of  a 
Junior  judgment  creditor  who  broughtsult  to  sub- 
ject his  debtor^s  real  estate  to  his  Judgment.  Dar- 
gan  V.  Waring,  11  Ala.  988. 46  Am.  Dec.  284. 

BQl  for  <M  sfrnftorly  tUvated, 

Where  the  prayer  of  a  credttors*  bill  Is  for  the 
sale  of  property  which  has  been  fraudulently  con- 
Teyed  for  the  benefit  of  creditors,  this  shows  that 
the  complainants  proceed  on  behalf  of  themselves 
and  other  creditors,  and  in  such  case  Judgment 
creditors  must  be  paid  according  to  the  seniority  of 
their  Judgrments  while  other  creditors  without 
Judgments  come  in  part  passu,  Birely  v.  Staly,  5 
GUI  A  J.  48S,  26  Am.  Dec.  808.' 

A  bill  filed  by  a  Judgment  creditor  on  behalf  of 
himself  and  other  creditors  similarly  situated  gives 
such  others  a  right  to  come  In.  Clafiin  v.  Gordon, 
80  HuBf  66. 

Those  who  by  Judgment  and  execution  have  first 
acquired  a  right  to  file  a  biU  while  another  bill  is 
pending  can  come  Id  under  it  but  must  take  their 
place  in  the  order  in  which  the  requisite  prelim- 
inary steps  taken  by  them  respectively  have  placed 
them.    Parmelee  v.  Bgan,  7  Paige,  610,  4  L.  ed.  288. 

Thus  in  a  suit  to  attack  an  assignment  brought 
by  a  creditor  after  Judgment  and  execution  for 
himself  and  others  similarly  situated  only  those 
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'  who  were  thus  situated  at  the  oommend^ment  of 
the  suit  stand  on  an  equality  with  him.   Ibid, 

Creditors  who  are  not  parties  to  a  bill  for  the 
benefit  of  all  similarly  situated  must  be  diligent  In 
the  assertion  of  their  rights  in  order  to  participate 
in  the  proceedings.  Thompson  v.  Reno  Sav.  Bank, 
19  Nev.  291. 

In  Virginia  a  decree  for  an  account  whether  the 
suit  is  brought  for  the  plaintiff  singly  or  on  behalf 
of  himself  and  other  creditors  is  for  the  benefit  of 
all.    Beverly  v.  Rhodes  (Va.)  14  Va.  L.  J.  14. 

In  a  bill  filed  by  Judgment  creditors  on  behalf  of 
themselves  and  all  other  Judgment  creditors  to 
subject  a  railroad  to  their  demands  because  they 
had  no  adequate  remedy  at  law  the  court  distin- 
guished the  case  from  a  creditors*  bill  and  held  that 
all  Judgment  creditors,  including  those  to  inter- 
vene after  the  riffht  to  relief  had  been  established^ 
were  entitled  to  participate  in  the  prooeeds  ratably. 
George  v.  St.  Louis  Gable  A  W.  R.  Go.  44  Fed.  Bep. 
117. 

Under  Louisiana  Civil  Code,  art.  1977,  a  creditor 
cannot,  by  the  simple  fact  of  being  the  first  to  brinir 
the  revocatory  action,  exclude  other  creditors 
from  Joining  in  the  attack  and  participating'  with 
him  in  the  benefits  of  the  Judgment.  State  Nau 
Bank  v.  Monroe  Cotton  Press  Co.  89  La.  Ann.  884. 

Creditors  at  Jarae, 

A  suit  by  creditors  at  large  who  have  no  Judg- 
ments should  be  for  the  benefit  of  all  similarly  sit- 
uated.   Pullman  v.  Stebbins,  61  Fed.  Rep.  10. 

Under  Tenn.  Code,  9  4291,  a  creditor  without 
Judgment  may  get  a  lien  on  land  fraudulently  con- 
veyed by  filing  a  bill  without  any  attachment  of 
the  property.    Brooks  v.  Gibson,  7  Lea,  271. 

A  simple  contract  creditor  can  get  a  preferenoe 
under  Ala.  Code  1876,  i  8886,  by  filing  a  biU  to  aec 
aside  a  fraudulent  conveyance.  Mathews  v.  Mo- 
bile Mut.  Ins.  Co.  76  Ala.  86  B.  A.  R. 
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'Was  tbereapon  ordered  to  pay — Firgt,  the  bal- 
ance due  on  the  Walker  Judgment;  9eeond,  the 
amount  of  the  judemeot  in  favor  of  said  bank; 
and,  thirdly,  if,  after  making  said  payments, 
any  moneys  remained  in  his  hands,  he  was  di- 
rected to  distribute  the  same  pro  rata  amou^ 
the  intervening  creditors  who  had  provea 
their  claims.  On  appeal  by  Russell  to  the  ap- 
pellate court  said  decree  was  affirmed;  and  by 
a  further  appeal  be  now  brings  tbe  record  to 
this  court,  and  assigns  for  error  the  Judgment 
of  tbe  appellate  court. 

Mewrs.  J.  S.  MeClvre  and  Thomas  J. 
Satherl»nd  for  appellant. 

Messrs,  Fnllor  &  JPjrlFo  for  appellee. 

Bailoy»  /.,  delivered  the  opinion  of  the 
court: 

It  is  contended  by  the  appellant  that  it  was 
•error  for  tbe  circuit  court  to  order  the  con- 
solidation of  the  creditors'  bill  filed  by  the 
Chicago  Trust  &  Savings  Bank  with  tbe  bill 
previously  filed  by  Walker,  and  in  hearing 
both  bills  and  entering  a  decree  thereon  as 
consolidated  cases.  Assuming  for  the  mo- 
ment that  the  appellant  is  in  a  position  to 
raise  that  question,  we  are  unable  to  see 
that  tbe  order  consolidating  said  causes 
was  in  any  respect  erroneous.  Both  com- 
plainants were  seeking  to  reach  and  subject 
to  tbe  satisfaction  of  their  respective  judg- 
ments the  equitable  assets  of  their  Judg- 
ment debtor,  and,  being  thus  in  pursuit 
of  the  same  fund,  it  was  not  only  proper, 
but  highly  expedient,  that  their  rights 
should  be  litigated  and  determined  in  tbe 
fiame  proceeding.  If  tbe  bank  had  been 
content  to  file  its  bill  and  pursue  its  rem- 
edy in  subordination  to  the  prior  lien  acquired 
by  Walker,  there  would  certainly  have  been 
no  necessity  for  the  consolidation  of  tbe  two 
proceedings,  as  tbe  remedy  sought  by  one 
would  have  been  entirely  consistent  with  that 
-sought  by  the  other ;  and  they  might,  there- 
fore, without  any  impropriety,  have  been  made 
the  subjects  of  two  independent  decrees.  It 
may  be  that,  under  such  circumstances,  a  con- 
aobdaiion  of  the  two  bills  against  the  objection 
of  any  party  to  tbe  litigation  would  have  been 
improper.  The  bank,  however,  at  the  time  it 
filed  its  bill,  was  not  content  with  a  second 
lien,  but  saw  fit  to  contest  with  Walker  his 
light  to  a  first  lien  by  attacking  the  good  faith 
of  Walker's  bill,  and  of  tbe  judgment  which 
that  bill  was  filed  to  collect.  '  The  issues  thus 
raised  brouirbt  the  two  proceedings  into  such 
relations  with  each  other  as  to  makeit  difficult 
to  prosecute  them  separately.  The  decree  in 
each  was  made  to  depend  upon  the  terms  of 
tbe  decree  in  the  other,  and  neither  suit  could 
be  finally  and  satisfactorily  determined,  so  long 
as  the  other  remained  undisposed  of.  There 
was  no  more  impropriety  in  the  litigation  of 
these  adverse  rights  in  the  same  proceeding 
than  th^  is  when  any  adverse  claimant  in  ter- 
renes, and.  on  being  made  a  party,  files  a 
«ro!<s-bill,  setting  up  and  litigating  the  rights 
claimed  by  him  in  the  same  proceeding.  It  is 
no  objection  to  the  consolidation  that  the  par- 
ties to  the  two  billb  were  not  identically  the 
«ame.  One  bill  was  brought  by  Walker  against 
;£llis,  and  the  other  by  the  bank  against  Walk 
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er  and  Ellis.  The  subject-matters  of  the  two 
bills,  however,  were  entirely  germane  to  each 
other:  the  object  of  each  being  to  obtain  a 
first  lien  upon  the  same  fund  for  the  satisfac- 
tion of  it  own  Judgment.  A  very  different 
rule  would  doubtless  apply  to  consolidation  of 
suits  at  law,  for  there  suits  cannot  properly  be 
consolidated  unless  tbe  adverse  parties  in  each 
are  identical ;  but  no  such  rule  applies  in 
chancery,  where  the  court  has  power  to  adopt 
and  mould  its  relief  to  the  particular  circum- 
stances of  each  party  litigant,  however  he  may 
be  related  to  the  subject-matter  of  the  litiga- 
tion. 

But  the  appellant  cannot  be  heard  in  this 
court  to  question  the  propriety  of  the  order  of 
consolidation,  for  three  reasons:  (1)  Because 
he  was  not  a  party  to  the  litigation  at  the  time 
said  order  was  entered;  (2)  because  he  made 
no  objection  to  said  order  in  tbe  circuit  court; 
and  (8)  because  said  order  is  not  shown  to 
have  been  in  any  degree  prejudicial  to  his 
rights.  Tbe  order  of  consolidation  was  en- 
tered October  2,  1886,  and  no  objection  to  it 
was  then  or  has  since  been  interposed  by  any 
person  who  was  then  a  party  to  the  litliration. 
Appellant  was  not  made  a  party  until  January 
24,  1887,  when  he  was  brought  into  tbe  consol- 
idated case  by  Walker's  supplemental  bill.  On 
the  following  day  he  filed  his  answer  and  cross- 
bill. He  certainly  had  then  no  right,  as  a 
party,  to  insist  upon  having  the  litigation  pro- 
ceed in  the  form  in  which  it  was  originally 
commenced,  as  he  had  no  connection  with  it 
except  in  its  consolidated  form.  But,  even  if 
he  had  a  right  to  object,  he  did  not  do  so.  In 
his  cross- bill  he  assailed  the  equities  claimed 
by  both  Walker  and  the  bank;  but  made  no 
complaint  that,  by  reason  of  the  order  of  con- 
solidation, those  equities  were  being  liquidated 
in  the  saqie  proceeding.  From  tbe  filing  of 
the  cross  bill  down  to  the  hearing  and  decree, 
no  objection  was  heard  from  bim  in  relation 
to  the  form  in  which  the  litigation  was  being 
carried  on ;  and  it  was  only  in  tbe  appellate 
court  that  the  point  seems  first  to  have  been 
made  that  tbe  order  of  consiilidalion  was 
erroneous.  Under  these  circumstances  the  oIh 
Jection  came  too  late.  Nor  is  it  shown  that 
the  appellant  has  been  prejudiced  by  said 
order.  The  substantial  objection  interposed 
by  him  to  the  decree  is  that  it  gives  the  judg- 
ment in  favor  of  the  bank  priority  over  his 
claim,  and  we  are  unable  to  see  how  such 
priority  resulted  in  the  least  from  the  fact 
that  the  bills  of  Walker  and  tbe  bank  were 
litigated  together.  If  the  suit  by  the  bank 
had  been  litigated  alone  and  separately, 
all  the  facts  affecting  the  right  of  the  bank 
to  liave  its  Judgment  paid  in  preference  to  the 
claim  of  the  appellant  and  the  general  credi- 
tors would  have  appeared  in  precisely  the 
same  way,  and  have  necessitated  tbe  same  de- 
cree. 

The  appellant's  next  contention  is  that  tbe 
decree,  so  far  as  it  gives  the  bank  a  preference 
over  any  of  the  creditors  of  Ellis  other  than 
Walker,  the  complainant  in  the  first  creditors' 
bill,  is  erroneous.  This  contention  proceeds 
upon  the  theory  that  by  the  filing  of  that  bill 
and  the  appointment  of  a  receiver  thereunder 
tbe  entire  estate  of  Ellis  was  taken  into  tbe 
custody  of  the  law  by  a  coiu-t  whose  funda- 
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mental  maxfm  Is  that  eqaallty  Is  equity,  and 
therefore  that  all  the  creditors  of  Ellis,  with 
the  eibeption  of  Walker,  were  placed  on  an 
equal  footing,  so  that  no  one  could  subse- 
quently obtain  a  preference  over  the  others  by 
any  legal  proceedinss  outside  of  that  case. 
The  rule  here  contended  for  undoubtedly  ap- 
plies to  cases  where  courts  of  equity  take  into 
ilieir  cuFtody  funds,  and  especially  trust  funds, 
with  a  view  to  their  complete  administration  and 
fiistribution  among  the  various  parties  entitled 
Uiereto.     buch  was  the  case  in  Jlosehoom  v. 
Whittaker,  182  III  81.    That  was  a  bill  by 
certain  stockholders  of  a  corporation,  praying 
to    have   certain   judgments    by    confession 
against  the  corporation  and  in  favor  of  certain 
of  its  officers  set  aside  as  fraudulent,  and  for 
the  appointment  of  a  receiver  and  the  distribu- 
tion of  the  assets  of  the  corporation,  which 
was  then   insolvent,   to   the  parties  entitled 
thereto.    We  there  held  that,  after  a  court  of 
equity  had  taken  possession  of  the  estate  of 
such  insolvent  corporation,  such  estate  was  so 
far  in  the  custody  of  the  law  that  no  creditor 
could,  by  subsequent  proceedings  by  creditors' 
bill,  establish  such  a  lien  upon  the  assets  of  the 
corporation  as  to  give  him  a  preference  over 
other  creditors.     We  there  said  :  "After  the 
aid  of  a  court  of  equity  has  been  invoked,  and 
that  court  has  taken  the  assets  of  the  insolvent 
into  its  hands,  its  jurisdiction  becomes  neces- 
sarily exclusive,  and  it  will  proceed  in  admin- 
istering the  insolvent  estate  upon  the  maxim 
that    equality  is  equity.    After  the  jurisdic- 
tion has  attached,  ordinarily  no  creditor  can 
pursue  a  legal  remedy,  at  least  in  such  a  way 
as  to  obtain  for  himself  a  preference.  *'    Where, 
however,  a  court  of  equity  takes  jurisdiction 
of  a  fund,  not  for  the  purpose  of  complete 
administration,  and  distnbution  to  all  parties 
having  an  interest  therein,  but  only  for  the 
purpose  of  affording  a  specific  remedy  to  a 
particular  claimant,  a  different  rule  must  pre- 
vail.   A  creditors*  bill  filed  by  a  particular 
creditor  for  the  purpose  of  enforcing  the  col- 
lection of  his  own  judgment,  and  not  on  be- 
half of  creditors  generally,  gives  the  court 
jurisdiction  of  the  equitable  assets  of  the  judg- 
ment debtor  for  that  particular  purpose,  and 
does  not  necessarily  involve  a  complete  and 
final  distribution  of  said  assets  among  all  the 
creditors.    In  such  case,  therefore,  the  custody 
of  the  fund  by  the  court  would  seem  to  pre- 
sent no  obstacle  in  the  way  of  another  credi- 
tors' obtainine  a  lien,  subordinate  to  that  of 
the  bill  already  filed,  but  superior  to  all  other 
creditors,  by  exhausting  his  rcm^iy  at  law  in 
filing  a  second  creditor's  bill.     We  are  not, 
therefoie,  disposed  to  hold  that  the  race  of  dil- 
igence   between    creditors  which    courts    of 
equity  will  recognize  and  reward  must  end 
when  the  first  judgment  creditor  files  his  credit- 
ors' bill,  and  secures  the  appointment  of  a  re- 
ceiver.    The  better  rule,  and  the  one  more 
in  accordance  with  established  principles  of 
equity,  is  to  give  |to  each  of  complainants  in 
several  successive  creditors'  bills  against  the 
same    defendant    priority  over    all  creditors 
whose  debts  have  not  been  reduced  to  judg- 
ment, and  priority  among  themselves  in  the 
order  of  the  time  of  the  filing  of  tbeif  respect- 
ive bills.    In  New  York  where  the  statute  in 
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relation  to  creditor's  bills  is  substantially  iden- 
tical with  ours,  this  has  long  been  the  settled 
rule.    Storm  v.    WaddeU,  I  Sandf.   Ch.  494» 

7  L.  cd.  675  ;  Corning  .v.  White,  2  Paige,  567^ 
2  L.  ed.  1031 ;  BurraU  v.  LeAie,  6  Paige,  445. 

8  L.  ed.  1055 ;  Safford  v.  Douglass,  4  Ed w.  Ch» 
588,  6  L.  ed.  967.  We  are  of  the  opinion, 
then,  that  the  bank,  by  filing  iU  bill,  obtained 
a  lien  on  the  fund  in  the  hands  of  the  receiver 
subordinate  to  that  already  acquired  by 
Walker,  but  one  which  gave  the  ^nk  priority* 
over  the  appellant  and  over  all  the  other  cred- 
itors of  the  same  debtor. 

This  conclusion,  however,  involves,  of 
course,  the  supposition  that  the  creditors'  bill 
filed  by  the  bank  was  sustained  by  the  evi- 
dence adduced  at  the  hearing.  However  suf- 
ficient the  bill  may  be  to  entitle  the  complain- 
ant therein  to  relief,  the  decree  based  thereon^ 
to  be  sustained,  must  be  supported  by  the  evi- 
dence. By  its  bill  the  bapk  alleged,  as  it  waa 
compelled  to  allege  in  order  to  obtain  any  foot- 
ing in  a  court  of  equity,  that  it  had  exhausted 
its  legal  remedies  by  obtaining  judgment,  su- 
ing out  execution,  having  the  sheriff  maka> 
proper  efforts  to  collect  the  judgment  by 
that  means,  and,  such  efforts  proving  unavail- 
ing, by  having  him  return  the  execution  unsat- 
isfied. This  is  required  bv  the  provisions  of 
section  40,  chap.  22,  Rev.  Stat.,  and  under  that 
statute  it  has  been  the  uniform  doctrine  of  thi» 
court  that  a  creditor  who  seeks  by  his  bill  to 
reach  equitable  estate  of  his  debtor  which  can- 
not be  reached  at  law,  must  first  recover  judg- 
ment at  law,  and  have  execution  returned  un-^ 
satisfied,  to  give  jurisdiction  to  equity.  Dor- 
muHl  V.  Ward,  108  111.  216 ;  Bickling  v.  WO- 
son,  104  111.  54  ;  Scripps  v.  King,  108  III  469  ; 
Mann  v.  Ruby,  102  111.  848;  Chicago,  D,  A  F. 
fl.  Co.  V.  8t,  Anne,  101  HI.  151 ;  Mosliier  v. 
Meek,  80  111.  79;  Dewey  v.  Eckert,  62  III.  218 ;. 
Mvgge  v.  Ewing,  54  111.  286 ,  MeConneU  v. 
Dickson,  43  111.  99;  Steers  v.  Hoagland,  39  IlL 
234;  Bay  v.  Cook,  81  Dl.  886;  Bigelow  v.  Andress^ 
Id.  822 ;  Qreenway  v.  Thomas,  14  111.  271;  Ish- 
mael  v.  Parker,  18  HI.  824 ;  McDowdl  v.  Coch- 
ran, 11  111.  81  ;  MiUerY.  Davidson,  8  111.  518». 
44  Am.  Dec.  715. 

The  allegations  in  the  bill  by  the  bank  in  re- 
lation to  the  issuing  and  return  of  executioi^ 
are  not  admitted  by  the  appellant  in  the  plead- 
m^,  and  on  exammation  of  the  certificate  of 
evidence,  which  purports  expressly  to  set  fortlv 
all  the  evidence  adauced  at  the  hearing,  we- 
fail  to  find  any  reference  whatever  to  the  issu- 
ance or  return  of  execution.  There  is  abso- 
lutely no  evidence  in  the  record  tending  to  sus- 
tain the  allegations  of  the  bill  in  that  behalf. 
This  necessary  proof  being  absent,  the  decree- 
cannot  be  sustained.  The  defect  of  proof  her» 
pointed  out  is  not  remedied  by  the  consolida- 
tion of  this  bill  with  the  bill  filed  by  Walker. 
The  rights  and  equities  of  the  two  complain- 
ants, notwithstanding  the  consolidation,  are- 
several  ;  and  the  title  of  each  complainant  U>- 
relief  must  depend  upon  the  allegations  of  his. 
own  bill  and  the  proofs  adduced  in  support  of 
such  allegations.  There  being  a  total  failure^ 
by  the  bank,  in  the  respect  above  pointed  out, 
to  sustain  the  material  allegations  of  the  bill, 
tbe  decree  of  the  circuit  court  and  the  judg- 
ment of  the  appellate  oourtas  to  it  will  b» 
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wyeraed^  and  the  cause  will  be  lemanded  to 
the  <£tcuit  court  for  further  proceedings  not 
fajcoDsiatept  wilh  this  opinion,  leaye  being 


fiven  to  the  parties  to  introduce  further  eTi* 
ence  if  they  shall  be  so  advised. 
Judgment  recereed. 


linSVADA  BUPRBMB  COURT. 


Oliver  LONEEY  (and  Maurice  Sheehan  a 

al,f  Interveoors),  HeepCs., 

e. 

EBTES  SILVER  MINING  CO.,  Appi. 
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!•  Semrlee  of  process  oa  the  depaty 
retajrjr  of  state  Is  not  a  service  upon 
the  secretary  within  the  meaning  of  a  statute 
as  to  the  servioe  upon  the  latter  as  the  agent  of 
f oreiim  oorporations. 

8.  An  aiBdaTlt  of  aerrlce  by  asall  npon 
the  presidentj  and  trustees  of  a  Oiali- 
fomla  corporation  does  not  aid  a  xetum  of 
an  InvaUd  seryice  on  the  deputy  secretary  of 
atate  without  any  personal  seryice  on  any  officer 
of  i  the  corporation  under  Ney.  Gen.  Stat.,  i  8061, 
which  proyides  for  such  service  by  mail  in  addi- 
tion to  personal  seryioe  upon  an  officer  of  a  cor- 
poration organised  under  the  laws  of  the  state 
of  Oalifomia. 

8«  The  retom  of  process  contained  In 
the  record  on  appeal  must  control  the 

finding  of  the  court  when  they  are  contradictory. 

4*  No  presumption  can  be  indnl^^ed 
that  there  was  some  other  and  dilTeiv 
ent  serrice  of  process  made  from  that 
which  appears  in  the  record  on  appeal  from  a 
judgment  by  default. 

5.  Service  of  summons  either  personal 
€Hr  «»nstmctiTe  in  the  manner  pointed  out 
by  statute  is  neceauiry  under  Key.  Gen.  StaL, 
•  882SS,  to  give  jurisdiction  of  a  defendant  who 
does  not  appear  In  an  action  .to  foreclose  liens 
against  a  mining  claim. 

(October  8, 1802L) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Distiict  Court  for  Storey  County  in 
faTor  of  plaintiffs  and  intervenors  in  a  pro- 
ceeding instituted  to  enforce  (mechanics'  liens 
against  a  mining  claim.    Beteraed. 

The  facts  'are  stated  in  the  opinion. 

Mr.  A.  C.  Ellis  for  appellant. 

Mr.  F«  M.  Huffaker*  for  respondents: 

This  appeal  is  from  the  Judgment:  conse- 
quently, the  judgment  roll  only  is  before  the 
courts  in  which  case,  all  presumptions  are  in 
favor  of  the  regularity  ox  the  proceedings  in 
the  court  below. 

Champion  v.  8e$9ion$,  2  Nev.  271;  NoUer  y, 
Haynes,  2  Ney.  52;  Lady  Bryan  Q.  d  S,  Min. 
Oa.  y.  Lady  Bryan  Min.  Co.  4  Nev.  414;  JVe*- 
bitt  v.  CMiholm,  16  Ney.  89. 

This  is  a  Judgment  by  default,  in  which  case, 
the  presumption  is,  that  all  things  necessary  to 
be  proved,  to  support  the  findings  and  Judg- 
ment, were  provea. 

KeUy  y.  Kelly,  18  Ner.  49, 51  Am.  Rep.  788. 

NOTK.— This  seems  to  be  a  pioneer  case  on  the 
•abject  of  seryice  upon  public  officers  in  actions 
against  foreign  corporations. 
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The  court  adjudges  that  defendant  was  duly- 
served.  This  is  conclusive  of  any  objection 
to  the  service  of  summons. 

Blasdel  y.  Eean,  8  Nev.  808,  and  authorities 
dted. 

A  nonresident  having  property  in  this  state 
is  bound  to  take  notice  of  all  our  laws  affect- 
ing such  property. 

Phillips,  Mechanics'  Liens,  2d  ed.  g  821;. 
Pennoyer  y.  N^,  96  U.  S.  719,  24  L.  ed.  567. 

This  is  a  purely  statutory  proceeding,  and 
our  statute  is  (Nev.  Gen.  Stat.  $  8822),  that  oa 
the  day  specified  in  the  published  notice  the- 
court  shHll  proceed  in  a  summary  way  to  giye- 
judgment,  according  to  the  rights  of  the  par- 
ties; so  that  all  interyenors  and  the  defendanta 
come  into  court  by  yirtue  of  the  notice  and  noft 
of  the  summons. 

Hunter  v.  Trucked  Lodge,  No  U^  L  0.  0.  F. 
14  Ney.  24. 

The  lien  of  a  mechanic  exists  by  yirtue  of 
the  statute,  and  independently  of  the  Judg- 
ment, the  judgment  not  giving  birth  to  the 
lien,  but*  only  providing  the  means  to  enforce 
it,  the  Judgment  simply  determining  the 
amount  and  ordering  sale. 

15  Am.  &  Eng.  Encyclop.  Law,  p.  191. 

No  judgment  being  reversible  when  clearly 
ri^ht,  wherein  is  the  appellant  prejudiced  by 
this  judgment?  Unless  there  is  pre  judicial 
error,  apparent  on  the  record,  no  judgment! 
will  be  reverfifid 

ConUy  y.  Chidie,  7  Ney.  886;  Chiatotieh  v. 
DavU,  17  Ney.  188. 

As  no  personal  judgment  against  the  de- 
fendant  was  sought  or  rendered  by  the  court,, 
and  by  yirtue  of  the  statute  concerning  me- 
chanics* liens,  the  court  acouired  jurisdiction 
of  the  property  of  the  deiendant  in  Storey 
county,  wherein  is  the  judgment  wrong,  or  in» 
what  respect  would  a  reversal  benefit  appel- 
lant? Is  not  the  judgment  right?  In  wbich^ 
eyent  there  can  be  no  reversal. 

ScJiulz  v.  Sweeny,  19  Nev.  859;  Robinson  y. 
Imperial  8.  Min.  Co.  5  Ney.  44. 

MarphjTt  J.,  deliyered  the  opinion  of  the- 
court: 

This  was  an  action  to  foreclose  a  number  of 
liens  against  a  mining  claim  and  its  appur- 
tenances for  material  furnished  and  labor 
performed  in  and  upon  said  mining  claim,  the 
property  of  the  Keyes  Silver  Mining  Com- 
pany. Oliver  Lonkey  filed  his  complaint,  and 
had  summons  issued  thereon,  and  a  notice  to- 
lien-holders  and  claimants  published,  as  re- 
quired by  the  provisions  of  section  8822,  Nev. 
Gen.  Stat.  On  the  day  appointed  for  the  hear- 
ing, James  Cook,  Daniel  Keidy,  Maurice- 
Sheehan,  and  John  Kelly,  having  filed  their 
notices  of  lien,  intervened.  The  default  of 
the  defendant,  the  Keyes  Silver  Mining  Com- 
pany, was  ordered  to  be  entered  by  the  court. 
1  After  the  hearing  of  the  testimony,  the  courk 
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entered  its  decree  and  judprment  in  favor 
of  plaintiff  and  inter^enors  for  the  several 
amounts  cJaimed  to  be  due,  and  ordered  the 
property  sold  to  satisfy  said  demands.  The 
defendant  appeals  from  the  judgment,  and 
asks  for  a  reversal  of  the  same,  on  the  ground 
that  no  service  of  summons  had  been  made  on 
the  defendant,  either  personally  or  construct- 
ively. Prior  to  the  25th  day  of  Febiuary, 
1889,  service  of  process  on  foreign  corpora- 
tions doing  business  within  this  state  was 
made  by  |iersonal  service  upon  an  "asrent, 
cashier,  secretary,  president,  or  other  head 
thereof,"  or  by  publication  of  summons  as 

Srovided  by  section  8053,  Gen.  Stat  On  the 
ist  mentioned  date  the  governor  approved  an 
Act  of  the  Legislature  requiring  foreign  cor- 
porations doing  business  in  this  state  to  **  up- 
point  and  keep  in  this  state  an  agent,  upon 
whom  all  le^l  process  may  be  served  for 
auch  corporation.  Such  corporation  shall  tile 
a  certificate,  properly  authenticated  bv  the 
proper  officers  of  such  company,  with  the 
secretary  of  state,  specifying  the  full  name 
and  residence  of  such  agent,  which  certificate 
shall  be  renewed  by  such  company  as  often 
as  a  change  may  be  made  in  such  appoint- 
ment, or  vacancy  shall  occur  in  such  agency. 
Any  and  all  legal  process  may  be  served  upon 
«uch  company  by  delivering  to  such  agent 
personally  a  copy  of  such  process,  which  shall 
be  legal  and  valid."  If  any  such  company 
shall  fail  to  appoint  such  agent,  then  it  shall 
be  lawful  to  serve  such  company  with  any 
■and  all  legal  process  by  delivering  a  copy  to 
the  secretary  of  state,  and  such  service  shall 
be  valid  to  all  intents  and  purposes.  This 
Act  was  intended  as  an  additional  mode  and 
manner  of  serving  process.  Upon  the  issu- 
ance of  the  summons  in  the  case  at  bar  it  was 
placed  in  the  hands  of  the  sheriff  of  Ormsby 
«ounty,  who  made  the  following  return  there- 
on: "I  hereby  certify  that  I  received  the 
within  summons  on  the  13th  day  of  August, 
A.  D.  1891,  at  9:15  o'clock  A.  M.,  and  duly 
served  the  same  on  the  defendant  named 
therein,  by  personally  delivering  a  true  copy 
thereof,  attached  to  a  certified  copy  of  the 
•complaint,  to  Deputy  Secretary  of  State  A. 
Helm,  (the  secretary  bein?  out  of  the  state,) in 
Ormsby  county,  on  the  18th  dav  of  Aujorust, 
1891,  and  that  I  served  personally  the  within 
summons  upon  A.  Helm,  deputy  secretary  of 
state,  (but  nnd  upon  examination  of  record 
that  no  such  corporation  existed  or  ever  did 
exist,)  defendant  in  the  abo re-entitled  case, 
by  delivering  to  A.  Helm,  etc.,  in  the  county 
OT  Ormsby,  state  of  Nevada,  on  the  13th  day 
of  August,  A.  D.  1891,  a  true  copy  thereof, 
and  by  showing  him  this  original." 

The  attorney  for  the  appellant  contends 
"  that  the  service  of  process  upon  the  deputy 
secretary  of  state  was  not  a  service  upon  the 
secretary,  and  was  not  a  compliance  with  the 
statute  under  consideration."  The  law  in  re- 
lation to  the  service  of  process  on  foreign  cor- 
porations must  receive  a  strict  construction, 
and  the  service  must  be  made  upon  the  officer 
or  person  mentioned  in  the  Act  of  the  Legis- 
lature. The  cases  are  numerous  which  hold 
that,  where  a  particular  method  of  serving 
process  is  pointed  out  by  the  statute,  that 
method  must  be  followed,  and  the  rule  is  es- 
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pecially  exacting  in  reference  to  oorporatlona. 
Was  the  service  upon  "A.  Helm,  deputy  sec- 
retary of  state,  (the  secretary  being  absent  from 
thestate,^"  a  compliance  with  the  Act  of  1889? 
The  service  upon  the  deputv  was  certainly  not 
sufficient,  unless  we  can  disregard  the  plain 
reading  of  the  statute,  which  says:  *'  If  any 
such  company  shall  fail  to  appoint  such  .  .  . 
agent,  then  it  shall  be  lawful  to  serve  such 
company  with  any  and  all  legal  process  by 
delivering  a  copy  to  the  secretary  of  state. 
The  statute  does  not  require  the  copies  to  be 
filed,  nor  does  it  make  them  a  part  of  the  rec- 
ords of  the  secretary's  office,  nor  require  of 
that  'officer  the  performance  of  any  duty  ia 
connection  therewith,  whatever.  It  merely, 
for  the  time  being,  makes  that  particular  in- 
dividual occupying  the  office  of  secretary  of 
state  the  agent  of  the  corporation  for  the 
particular  purpose  of  receiving  service  of 
all  processes  issued  against  a  foreign  corpora- 
tion, where  it  has  failed  to  appoint  an  agent  as 
required  by  the  Act  Section  1799,  Nev.  Gen. 
Stat.,  defines  the  duties  of  the  deputy  secretary 
of  state  during  the  absence  of  the  secretary  of 
state  to  be  of  a  "  ministerial  nature,  belong- 
ing to  the  office."  In  the  case  of  Watertown 
V.  BMMon,  69  Wis.  283,  the  supreme  court 
ojf  that  state  said:  *'  When  the  statute  pre- 
scribes a  particular  mode  of  service,  that  mode 
must  be  followed.  Ita  lex  9cr%pia  est.  There 
is  no  chance  to  speculate  whether  some  other 
mode  will  not  answer  as  well  This  has  been 
too  often  held  by  courts  to  require  further 
citations.  When  the  statute  designates  a  par- 
ticular officer  to  whom  the  process  may  be 
delivered,  and  with  whom  it  may  be  left, 
as  service  upon  the  corporation,  no  other 
officer  or  person  can  be  substituted  in  b5a 
place.  The  designation  of  one  particular 
officer  upon  whom  service  may  be  made 
excludes  all  others."  This  language  was 
afterwards  approved  and  adopted  by  the 
Supreme  Court  of  the  United  States  m  the 
case  of  Amy  v.  WaterUnon,  180  U.  S.  817,  32 
L.  ed.  951;  2  Beach,  Corp.  §  859;  Tallman  v. 
Baltimore  d  0.  R.  Co.  45  Fed.  Rep.  156.  In 
Chambers  v.  King  Wrought  Iron  Bridge  Co,  16 
Kan.  276,  the  court  said:  *'But  service  of 
summons  on  a  corporation  cannot  be  made  on 
every  person  who  may,  in  some  remote  sense, 
be  styled  a  clerk  of  the  corporation.  It  could 
not  be  made  on  a  deputy  or  under  clerk.  It 
must  be  made  on  the  clerk — the  principal 
clerk — of  the  corporation,  if  made  on  a  clerk 
at  all.  It  must  be  made  on  a  person  who  holds 
the  office  of  clerk  or  secretary,  although  such 
person  might  not  in  fact  perform  any  of  the 
clerical  duties  for  the  corporation."  In  Win-' 
slow  V.  Staten  Island  R,  T.  R,  Co.,  21  N.  Y. 
S.  R.  87.  service  of  summons  on  the  assistant 
treasurer  was  held  to  be  void  "for  the  rea- 
son that  he  was  not  the  president  or  other 
head  of  the  corporation,  the  secretary  or  clerk 
to  the.  corporation,  the  cashier  or  treasurer, 
or  a  director  or  managing  agent."  See  also 
Watertown  v.  Robinson,  59  Wis.  515;  Mar^ 
iner  V.  Waterloo,  75  Wis.  440;  Alexandria  v. 
Fairfax,  95  U.  S.  779,  24  L.  ed.  585;  Ken- 
nedy  v.  Hibemia  ISav.  A  Loan  Soe,  88  Cal.  154; 
Aiken  v.  Quartz  Rock  Mariposa  O.  Min,  Co. 
6  Cal.  186;  Claud  v.  Pierce  City,  86  Mo.  868; 
Willamette  F.  0.  M.  db  T.  Co.  v.  WiUiamM.  1 
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Or.  112,  118;  Scorpion  8.  Min,  Oo,  T,Ifar$ano, 
10  Ncv.  876;  Blanc  v.  Pcty  Master  Min,  Co. 
<Ca].)  80  Pttc.  Bep.  765;  Jepmn  ▼.  CahU  Co,  20 
N.  Y.  Supp.  — ;  Kibbo  ▼.  BeMon,  84  U.  S.  17 
Wall.  627, 21 L.  ed.  742;  Beinhart  v.  Lugo,  86 
Cal.  895. 

It  was  not  designed  by  the  Legislature  that 
a  service  of  process  upon  the  deputy  secretary 
of  state  should  be  deemed  sufficient  to  bring  a 
corporation  Into  court.  We  are  therefore  com- 
pelled to  hold  that  the  service  in  this  case  gave 
the  court  no  jurisdiction  of  the  defendant. 
Whether,  before  service  can  be  made  upon  the 
secretary  of  state,  it  must  appear  that  the  com- 
pany has  none  of  the  officers  mentioned  in 
section  8051,  Gen.  Stat.,  within  the  state,  or 
as  to  how  that  fact,  and  the  further  fact  that 
the  company  has  not  appointed  the  agent  re- 
quired by  the  Law  of  1889,  are  to  be  made  to 
appear,  are  questions  that  have  not  been  ar- 
groed,  and  concerning  which  we  express  no 
opinion. 

Id  addition  to  the  return  as  made  ^  the 
sheriff  on  the  summons,  there  is  an  affidavit 
of  one  William  H.  TuUy,  who  deposes  that  on 
the  12th  day  of  August,  1891,  he  deposited  in 
the  post-office  a  copy  of  the  summons  attached 
to  a  certified  copy  of  the  complaint  in  this  ac- 
tion, addressed  to  the  president  and  board  of 
trustees  of  the  Eeyes  Silver  Mining  Company 
at  its  office  in  San  Francisco,  Cal.  This  affi- 
davit was  made  in  compliance  with  the  first 
proviso  of  the  second  subdivision  of  section 
3051,  Gen.  Stat.,  which  requires  ''that  if  the 
snit  be  against  a  corporation  or^nized  UDder 
the  laws  of  the  state  of  California,  in  addition 
to  such  personal  service,  a  copy  of  the  sum- 
mons, attached  to  a  certified  copy  of  the  com- 
plaint shall  be  deposited  in  the  post-office,  ad- 
dressed to  the  president  and  trustees  of  said 
corporation,  at  their  place  of  business  in  the 
state  of  California,  if  the  same  is  known,  or 
can,  after  due  diligence,  be  ascertained."  In 
this  case  no  personal  service  was  made  on  any 
agent,  cashier,  or  secretary,  president,  or  other 
head  thereof,  of  such  corporation.  The  affi- 
davit therefore  adds  no  force  to  the  return  as 
made  by  the  officer  on  the  summons. 

The  attorney  for  respondents  argues  that, 
the  appeal  being  from  the  Judgment,  all  pre- 
sumptions are  in  favor  of  the  regularity  of  the 
proceedings,  and,  being  a  judgment  by  de- 
fault, the  presumption  is  that  all  thin^  neces- 
saiT  to  be  proved  to  support  the  finding  and 
iuagment  were  proved;  that  the  court  having 
found,  and  so  recited  in  its  judgment,  "that 
summons  was  issued  and  served  as  by  law  pro- 
vided, and  that  all  parties  were  properly  be- 
fore the  court,"  such  statement  is  conclusive 
as  to  any  objection  to  the  service  of  summons; 
and  he  relies  upon  the  decision  of  this  court  in 
the  case  of  BUisdel  v.  Kean,  8  Me  v.  808,  in 
support  of  the  above.  That  the  judgment  in 
this  case,  it  being  an  adjudication  bv  a  court 
of  general  jurisdiction,  is  evidence  oi  its  own 
validity,  will  not  be  disputed.  That  such  a 
Judgment  is  sufficient  to  sustain  an  action  or 
defense,  without  other  proof,  will  also  be  con- 
ceded. But  is  such  Judgment  so  conclusive,  is 
tiie  presumption  in  its  favor  so  great,  as  to 

grectude  the  appellate  court  from  inquiring 
ito  the  facts  of  such  jurisdiction  in  a  direct 
attack  to  set  aside  such  Judgment,  when  the 
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record  upon  which  the  nx9i  priuB  court  acted 
is  before  us,  and  contains  all  the  evidence  up- 
on which  the  court  acquired  jurisdiction  of 
the  defendant?  The  summons,  with  the  affi- 
davit or  proof  of  service,  is  as  much  a  part  of 
the  record  as  the  Judgment.  Section  8227, 
Gen.  Stat.,  in  stating  what  papers  shall  con- 
stitute the  Judgment  roll,  reads:  "First  In 
case  the  complaint  be  not  answered  by  any  de- 
fendaut,  the  summons,  with  the  affidavit  or 
proof  of  service,  and  the  complaint,  with  the 
memorandum  indorsed  on  the  complaint  that 
the  default  of  the  defendant  in  not  answering 
was  entered,  and  a  copy  of  the  judgment.* 
Therefore  the  question  for  us  to  decide  is.  Did 
the  court  in  fact  have  jurisdiction  of  the  de- 
fendant by  the  service  of  summons  personally 
or  constructively, — Did  the  court  decide  that  it 
had  jurisdiction?  If  it  did  not  have  jurisdic- 
tion, then  its  decision  should  be  set  aside;  and 
it  matters  not  what  facts  it  mav  have  found, 
or  what  questions  it  may  have  decided,  unless 
there  was  jurisdiction  the  entire  proceeding  is 
void,  for  *'on  appeal  presumptions  in  regard 
to  the  regular  acquisition  of  jurisdiction  over 
the  defendant  in  the  court  below  do  not  exist. 
If  the  record  fails  to  show  that  jurisdiction 
has  been  obtained,  the  judgment  will  be  re- 
versed." Freeman,  Judgm.  4th  ed.  §  537. 
And  in  Black,  on  Judgments,  g  08,  it  is  said: 
"On  appeal  from  a  judgment  by  default  noth« 
ing  will  be  presuroea  in  its  favor.  The  record 
must  show  atfirmatively  the  existence  of  every 
material  fact  to  give  the  court  jurisdiction, 
and  that  all  the  proceedings  were  in  accordance 
with  law.  It  is  a  well  settled  rule  of  practice 
that  where  a  judgment  is  taken  by  default 
against  a  defendant  in  an  action  the  record 
must  affirmatively  show  that  process  had  been 
duly  served  the  required  length  of  time  before 
default  was  taken."  And  at  section  05,  he 
says:  "An  appeal  will  lie  from  a  judgment 
entered  upon  the  default  of  the  defendant,  in 
a  proper  case,  as  well  as  from  any  other  judg- 
ment." In  the  case  at  bar,  as  the  return  of 
the  sheriff  shows  that  the  service  of  process 
was  made  upon  the  deputy  secretary  of  state, 
we  cannot  presume  that  it  was  also  made  upon 
the  secretary,  or  that  it  was  made  upon  an 
agent  or  officer  of  the  corporation,  or  that  the 
service  of  summons  was  had  by  publication, 
the  statute  requiring  that  the  judgment  roll 
shall  contain  the  affidavit  or  return  of  service. 
We  cannot  presume  that  the  court  acted  on 
other  or  additional  evidence,  outside  of  the 
record;  and,  as  held  by  all  the  courts,  when 
the  return  contradicts  tJie  finding  in  the  judg- 
ment as  to  service  of  process,  the  finding  must 
be  disregarded,  and  we  are  to  be  controlled  by 
the  return  of  the  officer  in  the  record.  Pollard 
V.  Wegener,  18  Wis.  575;  Shea  v.  Knoxviile  <6 
K.  B,  Co.  6  Baxt.  277;  ffoWy  v.  Bunc?i,  88  Ga. 
11;  ShenandoahVaUey  B,  Co,  v.  Ashby,  86  Va. 
285;  Ooan  v.  Clow,  88  Ind.  419;  Cloud  v.  Fierce 
City,  86  Mo.  866;  Adams  v.  CowUs,  95  Mo.  506, 
14  West.  Rep.  779;  OdeU  v.  Catnpbell,  9  Or. 
800;  SeUlemier  v.  SuUitan,  97  U.  S.  448,  24  L. 
ed.  1110;  Cheely  v.  Clayton,  110  U.  S.  708,  23 
L.  ed.  800;  Oalpin  v.  Page,  85  U.  S.  18  Wall. 
865,  21  L.  ed.  962;  Belc/ier  v.  Chambers,  58 
Cal.  689.  As  to  the  case  of  Blasdel  v.  Kean, 
supra,  we  are  of  the  opinion  that  while  it 
was,  perhaps,  under  the  peculiar  circumstances 
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there  existing,  correctly  decided,  the  opinion 
Ib  wioDg  in  applying  the  presumption  which 
supports  a  Judgment  where  it  is  collaterally 
attacked  to  a  case  where  the  attack  is  direct 
The  cases  cited  to  support  the  presumption 
staged— floAn  y.  KeUy,  84  Cal.  891,  94  Am. 
Dec..  'S42,  and  Alderson  y.  BeU,  9  Cal.  815— 
were  both  cases  of  collateral  attack,  and  it  is 
clear  that  the  court  failed  to  note  the  broad 
distinction  which  exists  between  that  and  a 
direct  attack.  Upon  an  appeal  from  a  judg- 
ment by  default  we  are  of  the  opiuion  that  the 
record  must  affirmatively  show  jurisdiction  of 
the  defendant,  either  by  his  appearance  or  by 
a  proper  service  of  process,  and  no  presump- 
tion can  be  indulged  that  there  was  some  other 
aud  different  service  made  from  that  which 
appears  in  the  record.  Schloss  v.  White,  16 
Cal.  68;  People  v.  tiernal,  48  Cal.  887.  So  far 
as  the  case  of  Blasdel  v.  Kean  is  in  conflict 
with  the  law  as  here  stated,  it  is  overruled. 

It  is  argued  by  respondents  that,  the  action 
being  in  its  nature  a  proceeding  in  rem,  the 
notice  as  published  to  lien  holders  was  of  itself 
sufficient  to  give  the  defendant  notice  of  the 
pendency  of  this  action,  and  supports  the  find- 
ing of  Uie  court  that  the  "defenaant  had  been 
served  as  required  by  law/'  We  cannot  agree 
with  them  in  any  such  conclusion.  Section 
8822,  Gen.  Stat.,  reads:  "Said  liens  may  be 
enforced  bv  an  action  in  any  court  of  compe- 
tent jurisdiction  on  setting  out  in  the  complaint 
the  particulars  of  the  demand,  with  a  descrip- 
tion of  the  premises  to  be  charged  with  the 
lien,  and  at  the  time  of  filing  the  complaint 
and  Issuing  the  summons  the  plaintiff  shall 
cause  a  notice  to  be  published  at  least  once  a 
week  for  three  successive  weeks  in  a  newspaper 
published  in  the  county,  .  .  .  notifying  all 
persons  holding  or  claiming  Hens  under  the 
provisions  of  this  Act,  on  said  premises,  to  be 
and  appear  before  said  court  on  a  day  specified 
therein,  and  during  a  regular  term  of  such 
court,  and  to  exhibit  then  and  there  the  proof 
of  said  liens."  From  the  reading  of  the  above, 
the  plaintiff  must  file  a  complaint  stating  a 
cause  of  action;  second,  he  must  have  a  sum- 
mons issue  thereon;  and  he  ought  to  cause  no- 
tice to  other  lien  claimants  to  be  published  in 
a  newspaper.  The  complaint  is  for  the  infor- 
mation of  the  court  and  the  defendant,  to  sat 
isfy  it  and  him  that  the  plaintiff  has  a  good 


cause  of  action  against  the  defendant^  and  that 
it  is  properly  stated.  The  summons  is  for  the 
sole  benefit  of  the  defendant,  notifying  hiok 
that  an  action  has  been  commenced,  and  or- 
dering him  to  appear  at  a  time  and  place  there- 
in mentioned,  and  demur  or  answer  to  the 
complaint,  or  the  relief  therein  demanded  will 
be  taken  against  him.  This  summons  musi 
be  served  upon  him,  either  pereonally  or  con- 
structively, and  in  the  manner  pointed  out  by 
the  statute;  for  it  is  only  by  such  service  or 
persona]  appearance  that  the  court  obtains  ja- 
risdiction  of  the  defendant.  The  notice  pub- 
lished is  for  the  benefit  of  all  persons  who 
have  performed  labor  upon  or  furnished  ma- 
terial to  improve  the  property  against  which 
the  lien  is  sought  to  be  enforced.  They  are 
not  required  to  have  summons  issue  upon  their 
claims,  for  the  issuance  of  the  summons  in  the 
first  instance,  when  served  upon  the  defend- 
ant, is  deemed  sufficient  to  put  him  upon  hi» 
defense  against  all  lien  claimants,  but  the  en- 
tire procc^ings  will  be  governed  by  the  nat- 
ure of  the  service  made  in  the  first  instance. 
Our  Constitutiim  guarantees  that  no  person 
shall  be  deprived  of  his  property  without  due 
process  of  law;  and,  although  public  policy 
demands  that  credence  should  be  given  to  the 
findings  and  judgments  of  courts  of  general 
jurisdiction,  yet  it  must  not  be  carried  to  the 
extent  of  establishing  oonduaive  presumptions 
which  would  have  a  tendency  to  deprive  a 
citizen  of  these  rights.  It  is  a  principle  that 
lies  at  the  foundation  of  all  Jurisprudence  in 
civilized  countries  that  a  person  must  have  an 
opportunity  of  being  heard  before  a  court  can 
deprive  him  of  his  rights.  A  y  other  doc- 
trine would  be  antagonistic  to  our  form  of 
government,  and  to  tne  provisions  of  our  Con- 
stitution, it  would  work  great  wrong,  and 
render  ihe  administration  of  justice  a  mere 
form.  Until  a  defendant  in  an  action  is  served 
with  process  in  one  of  the  modes  pointed  out 
by  the  statute,  and  given  a  reasonable  oppor- 
tunity of  being  heard  in  defense  of  his  rights, 
a  court  has  no  power  to  devest  him  of  his 
property. 

The  defendant  not  having  been  served  with 
process,  ihe  judgment  is  reversed,  and  the  eaus^ 
remanded, 

Bifl^owt  J.,  concurs. 
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Le  PAGE  CO.,  PlJt.  in  Err., 

V. 

RUSSIA  CEMENT  CO. 
(61  Fed.  Rep.  04L) 

1.  A  trademark  including  a  euniaiBe 
may  .be  sold  with  the  business  or  the  estab- 
lishment to  wbich  it  is  incident. 

8.  The  ri^ht  to  nee  hie  own  name  in  con- 
nection with  glue  even  to  state  thefket 
that  it  ie  manufactured  by  I«e  Pac^  or 


KOTB.— For  note  on  name  of  business  establish- 
ment as  part  of  the  irood-will  of  a  buslnoss,  see 
Vonderbank  v.  Schmltt  (La.  Ann.)  IS  L.  B.  A  4AX 
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the  I<e  Pac^o  Ck>mpany  must  be  denie<l 

to  Le  Page,  the  orlirinal  manufacturer  of  '*L«» 
Page  Glues**  and  to  a  corporation  which  has  8u<k 
oeeded  him  in  the  business  of  manufacturlne 
gia*^  under  a  process  patented  by  him  where  be 
has  previously  transferred  all  his  interest  in  anA 
the  good-wiU  of  the  original  business  to  another 
corporation  which  still  manufactures  **Le  Pa^e 
Glues"  and  its  customers  are  scattered  throuirh- 
out  the  nnited  States,  since  to  many  of  them  the 
words  '^Glue  manufactured  by  Le  Page**  woulci 
be  equivalent  to  ^*Le  Page*s  Glue.** 


For  note  on  the  acquisition  and  use  of  a  name  by 
an  individual,  see  Laffln  St  EL  Powder  Co.  v.  Stay. 
Uer(Pa.)UL.B.A.e90. 


See  also  19  L.  R.  A.  82,  236;  20  L,     R.  A.  733;  25  L.  R.  A.  193;  27  L.  R.  A.  42, 
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8.  PoaltlTe  proof  of  fintndnlent  intent 

Is  not  required  to  e0tal>lf0h  infringement  of  a 
tradeiumB,  where  tlie  proof  of  infringement  18 
clear. 

4*  A  corporation  whieh  aeeepte  the  ae- 
flif^nient  of  a  patent  for  a  proeeae  from 
a  person  who  mee  it  in  manuikctorin^* 

and  permits  him  to  control  its  business  in  such 
manufSoturing,  stands  exactly  in  his  shoes  in 
rehition  to  another  corporation  which  charges 
infringement  of  a  trademark  which  he  had  pre- 
viously transferred  and  is  barred  from  denying 
that  it  Is  not  proceeding  under  his  authority  and 
as  his  successor. 

6.  A  letter  by  an  attorney  stating  that 
bis  client  is  not  disposed  to  Hie  a  neisr 
bill  for  the  infiring^ment  of  a  trade- 
mark so  long  as  the  use  by  the  other  party  con- 
tinues as  at  present,  although  stating  that  he  has 
advised  his  clients  that  this  constitutes  a  viola- 
tion of  their  rights,  does  not  constitute  an  estop- 
pel where  it  is  written  without  any  consideration 
and  did  not  mislead  the  other  party. 

6.  An  awerment  as  to  an  inftdn^ment 
of  a  trademark*  that  defendant  **Binoe  the 
Ist  day  of  November,  1883,  knowingly,  willfully, 
and  fraudulently  offered  for  sale  and  is  now  sell- 
ing*^ there  being  no  contififiando  with  reference 
to  the  matter  of  selling,  will  permit  proof  of  but 
one  actual  sale  as  an  independent  basis  of  dam- 


<3eptember  Ifi,  18921. 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts  to 
review  a  judemeDt  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  the  al- 
leged wrongful  use  of  a  tradename  alleged  to 
bdong  to  plaintiff  which  defendant  was  using 
in  connection  with  glue  manufactured  bj  it. 
JBeterted, 

The  facts  are  stated  in  the  opinion. 

Before  Gray,  Circuit  Jttstice,  and  Colt  and 
Putnam,  Circuit  Judges. 

Messn.  Enmne  P.  Carver  and  William 
C.  Cogswell*  with  Mr,  S.  Henry  Hooper* 
for  plauitiff  in  error. 

Messrs.  Charles  H.  Drew  and  Payeon 
E.  Tuokear  for  defendant  in  error. 


Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  court  below  instructed  the  Jury,  as  a 
matter  of  law,  that  the  words,  "Manufactured 
by  The  LePage  Company,"  on  defendant's 
packages,  were  infringements.  If  it  was  prop- 
er to  instruct  the  Jury  to  return  a  verdict  for 
the  plaintiff,  it  is  unimportant  whether  the 
court  expressed  itself  in  that  form  or  in  the 
form  which  was  actually  used.  We  are  of  tbe 
opinion  that  the  court  correctly  instructed 
the  jury  on  this  topic;  and  this,  of  course,  ren- 
ders unimportant  all  the  other  exceptions  of 
tbe  defendant  below,  unless  so  far  as  they  may 
touch  the  question  of  damages. 

The  essential  facts  are  the  same  as  stated 
succinctly  in  Russia  Cement  Co,  y,  LePage,  147 
Mass.  200, 6  New  Eng.  Hep.  577  (decided  June 
10,  1888,)  except  the  last  step,  which  was 
taken  subsequently  to  that  case.  William  M. 
LePai;^^  established  at  Gloucester  tbe  business 
of  manufacturing  and  selling  various  kinds  of 
glues,  which  he  put  on  the  market  in  connec- 
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tion  with  his  own  name.  "LePage;"  and  the 
same  became  known  to  the  trade  and  public  aa 
**LePaffe's  Glues,"  having  been  extensively  ad* 
vertised  and  sold  as  such  at  home  and  abroad. 
In  1880,  LePaffe  and  his  associate  formed  a 
partnership  under  the  style  of  Russia  Cement 
Company.  In  1882  the  partnership  was  in- 
corporated aa  the  plaintiff  below,  and  the  as- 
sets and  good-will  of  its  business,  including 
the  trademarks,  were  transferred  to  this  corpo- 
ration; and  LePage  took  an  active  part  in  the 
business  of  the  partnership  during  its  exist- 
ence, became  treasurer  of  the  corporation  on 
its  organization,  held  that  office  until  the  au- 
tumn of  1888,  and  continued  active  in  the  con- 
cern until  February.  1886,  when  he  sold  all 
his  stock,  and  severed  his  relations  thereto. 

It  is  to  be  noted,  therefore,  that  the  plaintiff 
below  has  a  threefold  right:  First.  What- 
ever trademarks  were  owned  by  LePage,  or 
tbe  partnership  known  as  Russia  Cement  Com- 
pany, ikcand.  The  good-will  which  accom- 
panied the  trademarks  and  the  business,  both 
By  express  contract  and  by  implication  of  law. 
Menendez  v.  Bolt,  128  U.  S.  514.  82  L.  ed.  526. 
Third,  The  fundamental  right  which  every 
msnufacturer  and  trader  has  at  common  law^ 
and  independently  of  all  questions  of  trade- 
marks or  goodwill,  to  be  protected  against 
those  who  offer  to  the  public  products  or  mer- 
chandise simulated  as  bis.  Lawrence  Mfg,  Co, 
V.  re»n.  Mfg,  Co,  18a  U.  8.  587,  84  L.  «f.  997; 
Brown  Chemical  Co,  v.  Meyer,  189  U.  8.  540, 

547,  85  L.  ed.  247-250. 

It  is  equitable  that  a  manufacturer  or  dealer, 
who  has  given  reputation  to  any  article,  should 
have  the  privilege  of  realizing  tlie  fruits  of 
his  labors  by  transmitting  his  business  and  es- 
tablishment, with  the  reputation  which  has 
attached  to  them,  on  his  decease  to  his  lega- 
tees or  executors,  or  during  his  lifetime  to 
purchasers:  and  it  is  also  in  sccordance  with 
tbe  principles  of  law,  and  with  justice  to  the 
community,  that  any  trademark,  including  a 
surname,  may  be  sold  with  the  business  or 
the  establishment  to  which  it  is  incident;  be- 
cause, while  it  may  be  thiit  individual  efforts 
give  them  their  value  at  the  outset,  yet,  after- 
ter wards,  this  is  ordinarily  made  permanent  as 
a  part  of  tbe  entire  organization,  or  as  appur- 
tenant to  the  locality  in  which  tbe  business  is 
established,  and  thenceforward  depends  less  on 
the  individual  efforts  of  the  originator  than  on 
the  combined  result  of  all  which  he  created. 
Kidd  V.  Johnson,  100  U.  8.  617,  25  L.  ed.  7C9; 
Brown  Chemical  Co.  v.  Meyer,  139  U.  S.  540, 

548,  85  L.  ed.  247,  250;  Hoxie  v.  Chancy,  143 
Mass.  592,  8  New  Eng.  Rep.  709;  Russia  Ce- 
ment Co,  V.  UPage,  147  Mtiss.  200,  6  New 
Eng.  Rep.  577. 

Chadwiek  v.  Cotell,  151  Mass.  190.  6  L.  R.  A. 
839,  is  properly  distinguished  in  Broum  Chemi- 
cal Co.  V.  Meyer.  Trademarks,  good-will,  or 
rights  to  use  the  names  of  individuals,  become, 
when  sold,  the  property  of  the  person  to  whom 
transferred,  ana  do  not  thereaf terwards rest  on 
mere  contract;  and,  without  any  specification  in 
the  instrument  of  transfer,  and  merely  as  inher- 
ent to  tbe  essential  rights  of  property, they  must, 
with  all  their  incidents,  be  protected  by  the 
courts  in  the  bands  of  the  transferee  against  all 
assaults  and  artifices.  In  Russia  Client  Co, 
V.  LePage,  supra,  the  Supreme  Judicial  Court 
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of  Massachusetts  said  (147  Mass.  211,  6  Kew 
Eng.  Rep.  577)»  that  it  did  not  decide  that 
Lerage  might  DOt  use  the  words  "Liquid 
Glue,  or  other  appropriate  words,  to  describe 
his  product,  or  to  state  in  that  coDuectioD  that 
he  was  himself  the  manufacturer.  We  have 
DO  occasion  to  deal  with  the  long  line  of  au- 
thorities, commencing  with  Ort^t  v.  Day,  7 
Beav.  84,  and  Holloway  ▼.  Eollotoaj/^  18  Beav. 
209,  and  ending  with  Brown  Chemical  Co.  v. 
Meyer,  supra,  touching  the  ordinary  inherent 
right  of  every  person  to  the  honest  use  of  his 
own  surname.  These  do  not  apply  when  the 
original  right  has  been  voluntarily  parted  with, 
as  m  the  case  at  bar,  nor  have  they  been  ex- 
tended to  corporations  which  have  appropriated 
surnames  for  use  in  conneclion  with  proprie- 
tary articles,  while  they  uphold  with  a  firm 
hand  the  fundamental  doctrines  of  honesty  and 
good  faith  as  applied  to  this  branch  of  the  law, 
and  have  been  vigilant  in  searching  out  and 
punishing  evasions  and  artifices,  even  in  con- 
nection with  this  primitive  right.  Neither  are 
we  embarrassed  by  Magee  Furnace  Co.  v.  Le 
Barron,  127  Mass.  115.  The  opinion  in  that 
case  was  aimed  at  a  mere  question  of  fact,  that 
is,  whether  the  letters  and  numbers  used  on 
certain  parts  of  stoves  were  any  part  of  the 
trademark  in  question.  The  court  held,  as  a 
matter  of  fact,  that  they  were  not.  The  court 
also  ruled  that,  if  in  some  instances  purchasers 
from  the  vendees  of  the  alleged  infnnger  were 
deceived  as  to  the  origin  of  the  goods,  he  was 
not  responsible,  using,  however,  the  following 
language:  * '  But,  as  he  publishes  to  the  world 
the  fact  that  he  is  the  manufacturer  of  what  he 
sells,  and  does  not  attach  to  his  goods  any  label 
or  mark  apt  to  deceive  subsequent  purchasers 
from  his  vendees  as  to  the  origin  of  the  goods, 
he  cannot  be  regarded  as  infringing  on  the 
rights  of  the  plaintiflf." 

The  case  at  bar  will  bo  found  to  turn  on  the 
facts  that  the  label  or  mark  used  in  this  case, 
so  far  from  being  inapt  to  deceive  subsequent 
purchasers,  necessarily  tended,  under  the  cir- 
cumstances, to  mislead  the  public,  including 
subsequent  purchasers,  and  also  that  persons  of 
ordinary  intelligence,  honestly  considering  the 
natural  results,  must  have  foreseen  that  they 
would  so  mislead.  It  is,  however,  the  law  that 
the  fact  that  the  immediate  vendees  of  one  who 
infrin&res  are  themselves  not  deceived  is  ordi- 
narily of  no  consequence;  and  the  offense  is 
none  the  less  because  the  original  vendors  and 
vendees  may  all  be  parties  to  the  fraud. 
Wotherspoon  v.  Currie,  L.  R.  5  H.  L.  508,  517, 
cited  and  approved  in  Latcrence  Mfg.  Co.  v. 
Tennessee  Mfg,  Co,  138  U.  S.  537, 84  L.  ed.  997. 

Also  we  may  lay  aside  the  hypothetical 
case  of  the  pursuit  by  LePage  in  Gloucester  of 
the  local  manufacture  of  and  traffic  in  glue, 
dealing  with  only  the  neighborhood,  under 
such  circumstances  that  no  presumption  of 
fraud  or  injury  could  arise.  There  being  no 
express  stipulation  to  the  contrary,  it  is  possi- 
ble there  was  nothing  in  the  case  at  bar,  as 
matters  stood  when  LePage  retired  from  the 

glaintiff  corporation,  which  would  have  shut  i 
im  out  from  a  local  traffic  as  above  supposed. 
This  proposition  was  discussed  in  Hoxie  v. 
Chaney,  143  Mass.  592,  597,  8  New  Eng.  Kep. 
709,  and  the  retiring  partner  was  permitted  to 
continue  the  business  in  his  own  behalf;  but  he 
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was  subjected,  however,  to  certain  oonditions 
which  will  be  referred  to  again  in  another  con- 
nection. While  permitting  this,  the  court 
(pnge  596,  148  Mass.)  distinguished  oertain 
difficulties  which  might  arise  under  a  supposed 
state  of  facts  which  exist  in  the  case  at  be^; 
among  others,  such  as  might  occur  when  the 
business  was  not  local  in  its  character,  but  ex- 
tended over  a  considerable  region  or  line  of 
travel. 

The  products  of  the  Russia  Cemeut  Com- 
pany are  sold  to  customers  and  subcustomers 
throughout  the  United  States,  to  more  than 
$60,0(K)  annually,  and  necessarily,  on  account 
of  their  very  peculiar  character,  go  into  the 
hands,  first  and  last,  of  many  hundreds  of 
thousands  of  persons,  nearly  all  ignorant  of  the 
circumstances  connected  with  their  origin,  ex- 
cept what  is  suggested  by  the  word  "LePage," 
This  was  the  condition  of  things  in  existence, 
or  contemplated,  when  LePage  surrendered  his 
interest  in  the  Russia  Cement  Company,  and 
therefore  must  be  taken  into  consideration  by 
the  court  in  determining  the  rights  of  the  par- 
ties. On  the  other  hand,  the  products  of  the 
LePage  Company,  of  the  same  general  char- 
acter, have  also  been  scattered  in  the  same 
way  to  the  extent  of  ove.'  $50,000  annually  to 
innumerable  persons,  who  were  necessarily 
likewise  ifiroorant  of  their  true  origin. 

The  di&erence  is  between  dealing  with  a 
local  community  understanding  all  the  circum- 
stances, and  dealing  with  the  great  public, 
scattered  throughout  the  United  States,  with 
no  opportunities  of  information,  except  what 
is  communicated  to  them  by  the  word  "Le- 
Page" in  combination  with  the  word  "glue." 

Neither  is  the  question  in  this  case  merely 
one  of  simulating  arbitrary  indications  of  the 
origin  of  merchandise,  frequent  in  trademarks. 
It  does  not  appear  that  either  the  shape  of  the 
packages,  the  color  of  the  labels,  or  the  pecu- 
liar aoornments  put  upon  them,  or  any  arbi- 
trary designations,  form  essential  parts  of  what 
was  left  iShind  him  by  LePage  when  he  with- 
drew from  the  plaintiff  corporation,  or  of  what 
was  transferred  to  it  by  the  partnership;  and 
as  to  all  these  the  Russia  Cement  Company, 
so  far  as  the  case  shows,  reserves  the  right  to 
modify  and  change  as  the  tastes  of  the  public, 
or  the  supposed  attractiveness  of  its  packages, 
may  from  time  to  time  require.  The  essen- 
tial thing  is  its  right  to  inform  the  public  that 
it  is  in  the  exclusive  possession  of  all  the  ad- 
vantages coming  to  it  as  the  legitimate  suc- 
cessor of  the  original  formulator  of  "LePage's 
Glue,"  and  is  alone  entitled  to  put  on  the  mar- 
ket that  product,  supposed  to  be  composed  or 
manufactured  with  special  skill,  and  known 
to  come  from  the  original  and  long-established 
concern. 

Bearing  in  mind  the  peculiar  circumstances 
to  which  we  have  referred,  especially  the  fact 
that  both  parties  are  dealing  with  the  public 
in  the  manner  explained,  we  hold  that  foi 
this  case  there  is  no  essential  difference  be- 
tween the  words  "  LePage's  Glue"  and  the 
words  "  Glue  made  by  LePage,"  or  "  Glue 
made  by  the  LePage  Company.  It  would  be 
mere  self-stultification  for  this  court  to  assume 
not  to  see,  what  every  practice  person  of  in- 
telligence must  see,  that  for  the  innumerable 
persons  dealing  with  this  class  of  merchandise. 
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or  with  sach  mercbaodise  as  the  Day  asd  Mar- 
tin Blacking,  covered  hy  Croft  v.  iJay,  supra, 
the  worda  "  LePaj^e's  Gliue/'  and  '*  Glue  Man- 
ufactured by  LePage,"  or  the  words  "Day  and 
Martin's  Blacking/'  and  "Blacking  ]aanu- 
factured  by  Day  and  Martin,"  mean,  or  soon 
come  to  mean,  one  and  the  same  thing,  and 
that  both  will  inevitably  be  soon  styled  alike  in 
the  market. 

Independently  of  the  particular  principles  of 
the  law  of  trademarks,  it  is  the  duty  of  the 
courts  to  protect  the  good- will  which  the  plain- 
tiff below  acquired  from  LePage,  and  its 
rights  against  merchandise  adapted  by  him  to 
supplant  its  own.  This  duty  is  also  aside  from 
all  questions  of  artifice  or  fraud  actually  in- 
tended, though  there  may  have  been  sufficient 
to  have  justified  the  court  in  advising  a  ver- 
dict for  the  plaintiff  below  on  this  ground 
also. 

The  LePage  Com|>any  claims  that,  inasmuch 
as  it  owns  a  patent  issued  to  LePage,  it  is  its 
privilege  and  duty,  under  Bev.  Stat.,  §  4900, 
to  stamp  on  lis  products  the  names  of  the 
patentee  and  of  the  LePage  Company,  his  as- 
signee. Liasmuch  as  this  patent  was  applied 
for  after  the  right  of  the  Russia  Cement  Com- 
pany accrued  by  the  voluntary  action  of  Le- 
Page, it  is  at  once  apparent  that  those  rights 
cannot  be  affected  by  any  condition  of  law  re- 
lating to  a  patent  also  voluntarily  acquired  by 
LePage  himself,  even  if  the  statute  required 
the  patentee's  name.  Moreover,  the  method  of 
stating  that  the  article  is  patented  was  such  as 
to  aggravate  the  offense  of  the  LePage  Com- 
pany, instead  of  excusing  it.  The  label  on 
one  of  the  bottles  submitted  in  proof  contains 
the  foUowin^:  The  face  of  William  N.  Le- 
Page, a  facsimile  of  his  signature,  and  the 
words,  "Wm.  N.  LePage  is  the  original  in- 
ventor of  preserved  liquid  fish  glue,"  etc.:  and 
at  the  close  follows:  ''Improved  process,  pat. 
Oct.  26,  1886."  Perhaps,  except  for  the  al- 
leged artifices  of  LePage  and  the  LePage  Com- 
pany, which,  if  truly  stated,  may  have  brought 
about  a  detriment  to  the  Russia  Cement  Com- 
pany, now  irremediable  except  by  entirely  re- 
fraining from  the  word  "LePage"  in  any  form 
in  connection  with  glue  sold  by  him  or  the 
LePage  Company,  a  limited  use  by  the  de- 
fendant below  might  be  permissible  under  cer- 
tain circumstances.  In  Botie  v.  Chaney,  8 
New  Eng.  Rep.  709,  143  Mass.  592,  597,  the 
court  permitted  Hoxie,  notwithstanditig  his 
unlawful  use  of  the  trademarks  belonging  to 
Chaney,  to  continue  his  own  name  for  certain 
purposes  under  conditions  stated;  but  a  safer 
rule  was  insisted  on  in  Thompson  v.  Montgom- 
ery, It.  R.  41  Ch.  Div.  85,  affirmed  in  Alont- 
f  ornery  v.  Thompson,  L.  R.  [1891]  App.  Cas. 
17,  cited  and  approved  bv  the  Supreme  Court 
In  Lawrence  Mfg.  Co,  v.  Tennessee  Mfg.  Co.  138 
U.  8.  537,  550,  84  L.  ed.  997,  1004,  as  follows: 
Joule  &  Sons  had  long  brewed  ale  in  the  town 
of  Stone,  in  England,  and  their  ale  had  be- 
come known  as  "Stone  ale."  The  infringer 
established  a  brewery  at  Stone,  for  the  fraud- 
nlent  purpose  of  putting  on  the  market  his 
ale  as  that  of  the  older  brewers.  The  in- 
fringer offered  to  submit  to  an  injunction, 
provided  the  qualification  is  added:  "So  as 
to  induce  the  belief  that  the  ale  sold  by  the  de- 
fendant is  the  ale  of  the  plaintiffs."    This 
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qualification  was  refused,  and  the  refusal  waa 
sustained  by  the  court  of  appeal,  and  also  by 
the  house  of  lords.  It  is  not  necessary,  how- 
ever, to  decide  this  proposition;  and  we  onlj 
state  it  in  order  that  it  may  not  be  inferred, 
from  the  omission  to  do  so,  thnt  we  intend  to 
give  countenance  to  any  artifices  whatsoever 
which  will  prevent  the  full  restoration  to  the 
Russia  Cement  Company  of  its  original  rights, 
unimpaired  and  unprejudiced. 

The  plaintiff  in  error  submits  that,  in  order 
to  maintain  this  suit,  it  is  necessary  to  show 
that  it  knew  of  the  existence  of  a  trademark, 
that  it  intended  to  palm  off  its  goods  as  those 
of  the  Russia  Cement  Company,  and  that  the 
public  was  deceived  thereby.  This  might  be 
true,  if  the  only  case  shown  b^  the  proofs  was 
that  of  an  actual  purpose  to  mislead  the  public, 
to  the  injury  of  the  Kussia  Cement  Company; 
but,  as  we  place  the  case  on  the  proposition 
that,  under  the  circumstances,  the  use  of  the 
words  "  Manufactured  by  the  LePape  Com- 
pany," in  connection  with  the  word  "glue,"  is 
necessarily  a  wrongful  injury  to  the  Russia 
Cement  Company,  which  ought  to  have  been 
foreseen  by  LePage  and  the  I^Page  Company, 
we  have  not  deemed  it  necessary  to  go  into  the 
controverted  question  of  actual  fraudulent  in- 
tent or  artifice,  or  to  weigh  the  evidence  on 
that  point.  Positive  proof  of  fraudulent  intent 
is  not  required  where  the  proof  of  infringe- 
ment is  clear,  as  the  liability  of  the  infringer 
arises  from  the  fact  that  he  is  enabled  to  sell  a 
simulated  article  as  and  for  the  one  which  is 
grnuine.  Mclean  v.  Fleming,  96  U.  S.  245, 
253,  24 L.  ed.  831;  Johnston  v.  OrrEwmg,  L, 
R.  7  App.  Cas.  219,  232;  Browne,  Trade- 
marks, 2d  ed.  i^  508. 

The  record  shows  that,  subseqiiently  to  the 
state  of  facts  shown  in  Ryssia  Uement  Co.  v. 
LePage,  147  Mass.  206,  6  New  Eng.  Rep.  577, 
a  corporation  was  formed  in  January,  1887, 
being  the  defendant  below,  taking  first  the 
name  of  LePage's  Liquid  Glue  &  Cement 
Company.  The  o^ginal  corporators  were 
William  N.  LePage,  his  wife,  and  his  counsel. 
The  stock  was  taken  by  Mrs.  LePage,  except 
one  share  by  her  husband,  and  four  by  the 
counsel.  October  20,  1886,  LePage  took  out  a 
patent  for  an  alleged  improvement  in  the  pro- 
cess of  making  fish  glue,  which  was  transferred 
to  the  LePage  Company  on  its  organization; 
and  also,  at  the  same  time,  there  were  trans- 
ferred to  the  same  corporation  the  business  and 
plant  nominally  of  Mrs.  LePage,  in  whose 
name  was  commenced  the  manufacture  and 
sale  of  fish  glues  in  the  summer  of  1886,  soon 
after  LePage  sold  out  his  interest  in  the  Russia 
Cement  Company.  From  the^time  of  its  organ- 
ization the  LePage  Company  carried  on,  among 
other  things,  the  business  of  manufacturing 
and  selling  fish  glues,  claiming  to  use  LePage's 
patented  process;  and  he  (William  N.  LePage) 
continued  at  all  times  to  be  an  officer  in  the 
corporation,  and  active  in  its  management,  and 
his  wife  to  be  the  principal  stockholder. 

It  is  not  apparently  maintained  with  posi- 
tiveness  that  the  LePage  Company  stands  anv 
better  in  this  case  than  would  have  stood  Wil- 
liam K.  LePage  himself.  Aside  from  the  fact, 
which  a  jury  might  well  find  from  the  proofs 
in  this  case,  that  the  LePage  Company  and 
the  use  of  his  wife's  name  were  a  mere  cover 
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for  William  N.  LePage,  and  as  to  -which  we, 
of  course,  do  not  decide,  it  is  certain  that, 
under  the  circumstaDces,  the  court  might  well 
instruct  the  jury  peremptorily  that  the  LePage 
Company,  by  accepting  the  assignment  of  the 
patent  from  LePage.  and  by  permitting  him  to 
control  its  business,  has  barred  itself  from  de- 
nying that  it  is  not  proceeding  under  his  au- 
thority and  as  bis  successor.  Therefore  it  can 
have  no  greater  rights  than  LePage  himself, 
and,  so  far  as  this  case  is  concerned,  stands 
exactly  in  his  shoes. 

Although  the  following  citations  relate  to 
questions  less  broad  than  wose  at  bar,  yet  they 
state  very  forcibly  some  of  the  underlying 
principles.  In  Mxo  v.  Prategende,  L.  K.  1 
Ch.  App.  192,  196,  the  lord  chancellor,  L&rd 
Cranworth,  said:  '*I  do  not  couBider  theactual 
physical  resemblance  oftne  two  marks  to  be 
the  sole  question  for  consideration.  If  the 
goods  of  a  manufacturer  have,  from  the  mark 
or  device  he  has  used,  become  known  in  the 
market  by  a  particular  name,  I  think  that  the 
adoption  by  a  rival  trader  of  any  mark  which 
will  cause  Ibis  goods  to  bear  the  same  name  in 
the  market  may  be  as  much  a  violation  of  the 
rights  of  that  rival  as  the  actual  copy  of  his 
device." 

A  leading  case  in  England  is  that  which 
commences  as  Orr  Etring  v.  Johnston,  L.  R. 
18  Ch.  Diy.  484,  and  closes  with  JohmUm  v. 
Orr  Emng,  supra. 

In  the  court  of  appeal  numerous  opinions 
were  read  which  were  summarized  in  the  re- 
porter's notes  as  follows:  *'If  tbe  goods  of  a 
trader  have  acquired  in  the  market  a  name  de- 
rived from  a  part  of  the  trademark  which  he 
affixes  to  them,  a  rival  trader  is  not  entitled  to 
use  a  ticket  which  is  likely  to  lead  to  the  appli- 
cation of  the  same  name  to  his  goods,  even 
though  that  name  is  not  the  only  name  by 
which  the  goods  of  the  first  trader  have  been 
known,  or  though  it  has  been  always  used  in 
conjunction  with  some  other  words. 

This  was  substantially  afilrmed  in  the  house 
of  lords,  where  the  lord  chancellor  Lord  Sel- 
borne,  said,  (pp.  225,  226:)  "But,  although 
the  mere  appearance  of  these  two  tickets  could 
not  lead  any  one  to  mistake  one  of  them  for 
the  other,  it  might  easily  happen  that  they 
might  both  be  taken  by  natives  of  Aden  or  of 
India,  unable  to  read  and  understand  the  Eng- 
lish language,  as  equally  symbolical  of  the 
plaintiffs'  goods.  To  sucb  persons,  or  at  least 
to  triany  of  them,  even  if  they  took  notice  of 
the  differences  between  the  two  labels,  it  might 
probably  appear  that  these  were  only  differ- 
ences of  ornamentation,  posture,  and  other 
accessories,  leaving  the  distinctive  and  charac- 
teristic svmbol  substsntially  unchanged." 

Lord  Watson  said,  (pp.  281,  232:)  ♦The  re- 
production of  a  prominent  part  of  another 
merchant's  trademark  upon  a  new  ticket  does 
not  per  se  establish  that  the  latter  was  prepared 
by  its  owner  with  a  view  to  deceive,  by  himself 
selling,  or  by  enabling  others  to  sell,  his  goods 
as  the  manufacture  of  that  other  merchant. 
But  no  man,  however  honest  his  personal  in- 
tentions, has  a  right  to  adopt  and  use  so  much 
of  his  rival's  established  trademark  as  will 
enable  any  dishonest  trader,  into  whose  hands 
his  own  goods  may  come,  to  sell  them  as  the 
goods  of  bis  rival. 
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The  plaintiff  in  error  claims  that  the  letter 
from  the  attorney  of  the  Russia  Cement  Com- 
pany, of  October  31, 1888.  is  an  estoppel,  or,  at 
least,  should  have  some  weight  on  the  question 
of  damages;*'  but  it  shows  only  a  desire  to 
avoid  unnecessary  litigation,  and,  so  far  from 
waiving  any  rights,  insists  upon  them.  Ap- 
parently counsel  wrote  under  an  expectation  of 
results  as  to  which  they  have  been  disH  ppointed ; 
but,  however  that  may  be,  the  letter  whs  given 
for  no  consideration,  it  cnnnot  be  shown  that 
the  LePage  Company  was  misled  bjr  it,  and  it 
certainly  contained  a  caution.  It  is  poasible 
that  such  a  letter,  coupled  with  evidence  of 
laches,  mi^ht  have  some  effect  on  an  account- 
ing in  equity;  but  in  a  suit  at  law  it  has  none 
whatever. 

In  Brown  Chemical  Co.  y.  Meyer,  mpra,  a 
very  compromising  letter  was  held  not  to  oper- 
ate as  an  estoppel. 

We  deem  it  necessary  to  consider  only  one 
of  the  exceptions  as  to  the  rule  of  damages,  be- 
cause our  conclusion  with  reference  to  that  su- 
persedes all  the  others.  The  declaration  alleges 
as  follows:  "Since  the  1st  day  of  November, 
1888.  knowingly,  willfully,  and  fraudulently 
offered  for  stue,  and  is  now  selling,  glue  in 
packages,"  etc.  There  is  no  eontinuando  with 
reference  to  the  matter  of  selling,  so  that,  ac- 
cording to  the  common  law,  the  plaintiff  below 
could  properly  prove  only  one  actual  sale  as  an 
independent  bieisis  of  damages.  The  defendant 
insisted  at  all  necessary  points  oc  the  enforce- 
ment of  this  rule,and  exceptions  were  carefully 
taken  and  allowed;  so  that  this  court,  however 
much  it  may  regret  it,  is  compelled  to  meet 
this  issue.  There  is  no  doubt  that  at  common 
law  the  position  of  the  defendant  would  be 
correct  on  this  point,  and  the  Masaachusetts 
statutes  relating  to  pleading  have  not  changed 
this  rule.  Walk.  Pat  2d  ed.  ^  435;  Eoitman 
V.  Bodjish,  1  Story,  630;  Kendall  v.  Bay  State 
Brick  Co.  125  Mass.  532.  In  the  face  of  this 
objection,  the  plaintiff  proved  at  the  trial,  by 
the  defendant  s  treasurer,  sales  of  infringing 
goods  between  November  1, 1888,  and  Novem- 
ber 30, 1889,  amounting  to  $56,318.24.  It  can- 
not be  doubted  that  this  was  a  substantial 
element  in  determining  the  verdict. 

This  relieves  us  from  considering  whether  or 
not,  in  view  of  the  fact  that  the  plaintiff  below 
persisted  in  proving  transactions  in  various 
parts  of  the  United  States,  he  can  now  claim 
that  his  suit  was  based  on  any  portion  of  the 
statute  of  Msssachusetts  which  goes  beyond 
the  common  law,  if  there  be  such,  or  whether 
at  common  law  the  alleeation  in  the  declaration 
that  defendant  "offered  for  sale,"  which  was 
accompanied  with  a  pro^t  eontinuando,  would 
form  an  independent  basis  for  damages,  or 
whether  either  the  statutes  of  Massachusetts  or 
those  of  the  United  States,  relating  to  this 

«The  letter  is  as  follows : 

**M7  Dear  Sir:  The  Russia  Cement  Oompany  are 
not  dispofled  to  file  a  new  bill  aaralost  your  clfeat's 
use  of  tbe  name  'LePase  Company,*  as  lon^  as  they 
keep  themselves  strioUy  within  tneir  present  lines. 
I  have  ad\iHed  the  Riisala  Company  that  the  use 
of  that  name  is  a  violation  of  their  rlghtiB  as  hereto- 
fore defined  by  the  decisions  of  the  court,  but  they 
think  that,  in  view  of  those  decisions  and  the  pub- 
licity which  has  been  given  to  them,  the  use  of 
their  name,  in  the  present  manner,  is  not  likely  to 
do  them  harm  enough  in  the  lonff  run  to  make  It 
worth  while  to  briug  another  sult.^   [BepO 
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iopic,  reoognlze  a  mle  that  any  use  of  an  in- 
frniging  trademark  short  of  actual  sales  can  be 
ina£  the  basis  of  a  suit  at  law. 

Judgment  renened,  with  costs,  and  case  re- 
manded to  the  circuit  court,  with  directions  to 


enter  Judsment  for  the  plaintiff  below  for 
nominal  damages  and  costs  of  that  court,  if 
plaintiff  below  so  elects;  otherwise  to  set  aside 
the  verdict,  and  take  further  proceedings  not 
inconsistent  with  the  opinion  of  this  court. 
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BARROW  STEAMSHIP  CO.,  Be^pt.. 

«. 

MEXIOAN  CENTRAL  R  C0.»  Appt. 

There  Is  ao  ■«  i  mimniil  to  ftiniish  any 
definite  niuAer  of  pa—engere  on  the 

part  of  one  who  writes  to  a  steamship  oompany 
for  rates  aayloff  that  he  was  advised  that  upon 
favorable  terms  a  party  of  about  175  to  200  or 
more  oould  be  seouxed  and  after  rates  had  been 
sent  him  by  the  steamship  oompany  without 
mentioninir  any  definite  number,  wrote  a«rain 
that  he  was  advised  that  there  was  a  '^probability 
that  there  will  be  20O  people  or  more^*  In  the  par- 
ty, although  the  steamship  company  in  reply 
**b(Bff  to  oonflrm  the  understandin^r  arrived  at** 
that  not  less  than  75  flist-cJass,  75  seoond-class 
and  100  third-olasB  paiaengers  should  be  fur- 
nished, where  In  reply  to  this  he  aooepts  the  rate 
and,  in  regard  to  numbers,  reiteratnt  his  former 
statement  of  a  probability  that  tbe  party  would 
exceed  260,  adding  that  he  bas  not  been  furnished 
information  as  to  the  exact  number  of  each 


iPWIstC,  Oh.  J.,  and  Parker  and  London^  JJf^  dis- 
tent.) 

(May  81, 180211 

APPEAL  hj  defendant  from  a  Judgment  of 
the  Qeneral  Term  of  the  Supreme  Court, 
First  Department,  affirming  a  judg:ment  of  the 
I¥ew  York  County  Circuit,  in  favor  of  plain- 
tiff in  an  action  brought  to  recover  the  con- 
tract price  for  transporting  a  oompany  of  pil- 
grims to  Rome.    Beieraed, 

Statement  by  Bradlejr,  J.: 

The  plaintiff,  a  corporation  owning  the 
ateamahip  Bolivia,  alleged  that  the  defend- 
ant, a  corporation  of  the  state  of  Massacbu- 
aetts,  having  (by  transfer)  a  charter  from  the 
republic  of  Mexico,  owning  and  operating 
railroads  in  that  republic,  entered  into  an 
agreement  with  the  plaintiff  for  the  trans- 
portation by  the  latter  of  certain  Mexican 
pilgrims  from  the  port  of  New  York  to  the 
•city  of  Rome,  Italy,  and  return,  and  under- 
took that  the  number  should  not  be  less  than 
250,  to  be  divided  into  classes  not  less  than 
75  first-class,  75  second-class,  and  100  third- 
class  passengers,  at  the  price  of  $140  for 
first,  $90  for  second,  and  $50  for  third  class, 
for  each  passenger.  And  as  breach  the  plain- 
tiff alleged  that  the  defendant  failed  to  fur- 
nish that  number,  but  furnished  a  much  less 
■and  specified  number  of  passengers  for  the 


trip,  to  the  plaintiff's  damage,  etc.  The 
defendant,  admitting  an  arrangement  for  the 
transportation  of  Mexican  pilgrims  from  New 
York  to  Rome,  denied  that  it  undertook  that 
the  number  should  be  250  passengers.  The 
negotiation  on  the  subject  of  the  transporta- 
tion of  the  passengers  took  place  between  the 
New  York  agents  of  the  parties,  and  is 
mainly  represented  by  letters  between  them. 
The  first  in  order  was  a  letter  from  the  de- 
fendant's agent,  of  date  March  24,  1888,  to 
the  plaintiff's  agents,  in  which  he  says: 
** Gentlemen:  Referring  to  the  subject  of 
our  conversation  regarding  tbe  pilgrimage 
from  Mexico  to  Rome,  I  beg  to  say  that  our 
people  in  Mexico  advise  that  upon*  favorable 
terms  they  can  secure  a  party  of  about  175 
or  200  people,  with  a  possibility  of  increas- 
ing the  number.  These  people  will  be  di- 
vided into  classes  about  as  follows :  75  first- 
class,  75  second-class,  60  steerage."  To 
which  the  plaintiff's  agents,  by  letter  of  27th 
March,  answer  as  follows:  ^'Dear  Sir:  Re- 
ferring to  your  favor  of  the  24th  inst.,  we 
now  beg  to  say  that  we  are  prepared  to  convey 
the  Mexican  pilgrims  from  New  York  to 
Naples  by  our  steamer  Bolivia,  to  sail  about 
the  16th  April,  forwarding  them  from  Naples 
to  Rome,  return  by  rail  in  their  respective 
classes,  leaving  Naples  again  for  New  York 
about  thirty  days  after  landing,  for  the  fol- 
lowing rates  of  passage:  First-class,  one 
hundred  and  forty  dollars;  second-class, 
ninety  dollars ;  third-class,  fifty  dollars.  We 
will,  in  addition,  grant  two  free  passes  to 
Naples  and  return  with  each  hundred  pas- 
sengers." The  next  is  the  following  letter 
from  tbe  defendant's  agent,  of  date  March 
81,  1888 :  **  Gentlemen :  Again  referring  to 
the  subject  of  the  pilgrimage  from  Mexico 
to  Rome,  I  have  to  sav  that  I  am  in  receipt 
of  a  telegram  from  Mexico,  advising  that 
all  arrangements  have  been  made,  so  that 
this  party  can  leave  there  at  an  early  date 
next  month,  and  there  is  a  probability  that 
there  will  be  250  people  or  more.  Our 
people,  however,  are  not  entirely  satisfied 
with  the  terms  offered  by  you,  since  the 
railroad  companies  have  been  obliged  to 
agree  to  give  ten  free  passes  to  parties  in 
charge  of  the  pilgrimage,  and  before  we  can 
close  with  you  it  will  be  necessary  for  you 
to  a^e  to  make  provision  for  the  above- 
mentioned  ten  organizers  and  conductors  by 
allowing  five  free  passes,  and  by  selling  five 
first-class  tickets  at  rates  of  $100  each.  New 
York  to  Rome  and  return.  Owing  to  the 
fact  that  our  through  rates  for  steerage  pas- 


Nosn.— While  the  above  case  may  not  be  regarded 
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tanoe  as  illustrating  tbe  effect  of  languafre  which 
just  ialls  short  of  a  guaranty  but  raises  expecta- 
tion and  operates  as  an  inducement  to  a  contract* 
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eengera  have  been  fixed  so  low,  it  will  be 
necessary  for  you  to  make  a  rate  of  $45  each, 
New  York  to  Rome  and  return,  for  this 
class, — the  same  figure  as  the  through  rate 
advertised  by  as  was  originally  based  upon. 
If  you  are  willing  to  make  the  above  ar- 
rangement, I  am  prepared  to  close  immedi- 
ately for  the  party  from  here  the  16th  proz." 
Then  came  the  tollowing  letter  from  the 
plaintiff's  agents  of  the  same  date:  **Dear 
Sir:  Referring  to  your  favor  of  the  31st 
inst. ,  and  conversations  had  with  vou  by  our 
representative,  Mr.  Martin,  regarding  trans- 

?ortaiion  of  Mexican  pilgrims  from  New 
ork  to  Rome  and  return  by  our  S.  S.  Bo- 
livia, to  sail  from  this  port  for  Naples  about 
the  16th  proximo,  and  to  return  from  that 
port  about  thirty  days  after  their  arrival 
there,  we  beg  to  confirm  the  understanding 
arrived  at  between  us,  viz.,  that  you  will 
ship  not  less  than  75  first-class,  75  second- 
class,  and  100  third-class  passengers  for  the 
round  trip,  for  which  we  agree  to  furnish 
transportation  from  New  York  to  Rome  and 
return,  at  the  following  rates:  For  first 
class,  one  hundred  and  forty  dollars ;  second 
class,  ninety  dollars;  and  third  class,  fifty 
dollars, — subject  to  a  commission  of  6  per 
cent.  And  further  we  agree  to  furnish  five 
free  passes  to  Rome  and  return,  and  five  for 
one  hundred  dollars  each,  and  we  promise  to 
endeavor  to  secure  free  transportation  for 
these  five  people  from  Naples  to  Rome  and 
return ;  and  we  further  promise  that  if  we 
can  see  our  way  to  reduce  the  steerage  or 
third-class  rate  by  reason  of  any  concession 
in  rail  fares  we  may  procure  from  the  Italian 
Railway  Company,  that  we  will  do  so.  We 
salo  understand  that  prior  to  the  sailing  of 
the  steamer,  one  half  of  the  passage  money 
for  the  round  trip  will  be  paid  to  us.  Please 
confirm  this,  and  much  oblige."  Then  fol- 
lows, of  the  same  date,  this  letter  from  Uie 
defendant's  agent:  ** Gentlemen:  I  beg  to 
acknowledge  the  receipt  of  your  favor  of  this 
date,  regarding  transportation  of  pilgrims 
from  Mexico  to  Rome  and  return,  and  I  beg 
to  accept  rates  quoted  therein  from  New 
York  to  Rome  and  return  for  said  party  to 
be  transported  per  steamer  Bolivia  on  the  16th 

Frox.  Regarding  the  numbers  of  the  party, 
beg  to  say  that  mv  latest  advice  from  Mex- 
ico, as  mentioned  in  my  previous  letter  of 
this  date,  that  there  is  a  probability  that  the 
part^  will  exceed  250,  but  I  have  not  been 
furnished  with  information  as  to  the  exact 
number  of  each  class.  I  have  telegraphed 
the  first  and  second  class  capacity  of  Bolivia, 
and,  of  course,  if  our  people  exceed  those 
numbers  in  either  class,  such  excess  numbers 
will  have  to  adapt  themselves  to  the  accom- 
modations which  can  be  furnished. "  Letters 
of  date  April  8,  1888,  passed  between  the 
agents,  in  which  no  reference  is  made  to  the 
subject  of  number  of  passengers.  They  con- 
tain nothing  essential  to  the  question  in  con- 
troversy. 

The  plaintiff's  agents,  having  been  ver- 
bally advised  by  the  defendant's  representa- 
tive of  the  number  of  pilgrims  who  would 
constitute  the  excursion  party,  sent  to  the 
defendant's  agent  the  following  letter  of  date 
April  12,  1888 :     •* Dear  Sir :    We  were  very 
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much  surprised  to  learn  from  your  represen- 
tative this  morning  of  the  great  falling  gfl 
in  numbers  of  the  Mexican  excursion  party 
from  what  were  guaranteed  in  your  letter  of 
the  81st  ult.  to  us,  and  for  which  we  have 
been  making  preparations,  namely,  7$  first- 
class,  75  second-class,  and  100  third- clasa 
passengers.  Every  other  consideration  hav- 
ing been  sacrificed  by  us  to  accommodate  thia 
party,  we  beg  to  notify  you  that  we  shall 
hold  you  responsible  for  the  passage  money 
due  to  us  on  the  number  originally  arranged 
for."  To  which  the  defendant's  agent  re- 
sponded by  letter  of  date  April  18,  1888,  as 
follows:  *'Qentlemen:  Upon  my  return  I 
find  your  favor  of  12th  inst.,  regarding  pil- 
grimage from  Mexico  to  Rome.  I  beg  to 
correct  the  impression  which  you  seem  to 
have,  that  my  letters  of  81  ult.  guarantee 
you  75  first-class,  75  second-class,  and  lOO 
third-class  passengers.  Those  letters  con- 
tained information  as  to  size  of  the  party 
exactly  as  I  received  it  from  Mexico,  namely, 
'that  there  is  a  probability  that  the  party 
will  exceed  250 ;'  and  in  fact  one  of  the  let- 
ters distinctlv  stated  that  no  information  had 
been  received  as  to  the  number  of  people  in 
each  class.  Your  Mr.  Martin  has  seen  all 
recent  telegraphic  correspondence  between 
our  people  at  Mexico  and  this  office  upon  the 
subject  of  this  pilgrimage,  and,  while  I  have 
expected  that  the  numbers  would  be  in  ac- 
cordance with  the  indications  contained  in 
such  telegrams,  I  have  made  no  definite  guar- 
anty either  verbally  or  in  writing;  and, 
moreover,  had  you  been  guaranteed  250 
people,  it  would  have  been  unnecessary  for 
you  lib  have  made  daily  inquiries  during  the 
present  week  as  to  the  number  in  the  party, 
as  you  have  done.  As  shown  in  the  telegram, 
of  which  a  copy  was  left  at  your  office  yes- 
terday, this  pilgrimage  has  proved  a  partial 
failure,  and  can  result  in  no  profit  to  the 
Mexican  Central  Railway,  or  any  of  the 
other  railways  in  interest." 

The  Bolivia  sailed  on  the  16th  of  April, 
and  the  number  of  pilgrims  furnished  by  the 
defendant  was  64  first-class,  80  second-class, 
and  40  third-class  passengers.  In  the  event 
the  plaintiff  was  entitled  to  recover  as  for 
breach  of  contract,  the  damages  amounted  to 
$5, 471 .  The  court  refused  to  di rect  a  verd  i  ct 
for  the  defendant,  and  directed  a  verdict  for 
that  sum  for  the  plaintiff.  Exceptions  were 
taken  by  the  defendant  to  such  refusal  and 
direction. 

Messrs,  S.  F«  Kneelajid  and  J.  Lewi* 
Stackpole  for  appellant. 
Messrs.  Wiskgf  Shoadjr  A  Patnamt  for 

respondent: 

'The  question  as  to  whether  the  defendant 
agreed  to  ship  the  number  of  passengers  al* 
leg^  in  the  complaint,  was  one  of  fact,  which» 
having  been  determined  in  favor  of  the  plain- 
tiff in  the  court  below,  is  not  open  for  review^ 
in  this  court. 

Fowelly.  Powdl,  71  N.  Y.  71;  me^ols  v. 
Sixth  Ave.  B.  Co.  88  N.  Y.  181,  97  Am.  Dec* 
780;  ffepne  v.  Blair,  62  N.  Y.  19;  Butler  v. 
Mvrrap,  80  N.  Y.  88,  86  Am.  Dec.  855;  Jus- 
tice V.  Lang,  52  N.  Y.  323. 

The  right  to  determine  as  to  the  existence  oi 
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one  fact  from  another^  which  is  established,  is 
exclusively  within  the  proviDce  of  ajury. 

See  also  Patten  y.  Pianeoast,  11  dent.  Rep. 
455,  109  N.  Y.  626;  Kenytm  v.  Knight  Tern- 
fOarg  df  if.  Mut.  Aid  Asgo,  122  N.  Y.  247. 

The  contract  alleged  in  the  complaint  is 
clearly  established. 

The  intention  of  the  parties  is  the  polar  star 
for  the  interpretation  of  all  contracts,  whether 
yerbal  or  written. 

In  arriving  at  the  intention  it  is  essential  to 
take  into  consideration  the  object  which 
brought  the  parties  together,  the  subject-mat- 
ter of  their  negotiations  and  the  surrounding 
circumstances. 

Reynolds  v.  Gmnmerce  F,  Ins.  Oo,  47  N.  Y. 
597;  Pitney  v.  Glens  Falls  Ins,  Co.  61  Barb. 
885. 

The  three  papers  between  the  parties,  bear- 
ing the  same  date  and  referring  to  the  same 
subject,  are  to  be  read  and  construed  together 
as  parts  of  one  instrument. 

Knatcles  v.  Toone,  96  N.  Y.  586. 

The  writing  must  be  understood  as  contain- 
ing all  that  may  be  fairly  implied  from  the 
language  used. 

Jones  V.  Kent,  80  N.  Y.  588;  Bogers  v.  Knee- 
land,  10  Wend.  218;  TaUman  v.  Franklin,  14 
N.  Y.  584;  Bogers  v.  Smith,  47  N.  Y.  824. 

If  there  is  any  ambiguity  in  the  language 
used,  it  must  be  construed  against  the  party 
using  it. 

Edsall  V.  Camden  d  A.  R.  A  Transp.  Oo. 
50  N.  Y.  661;  Marvin  v.  Stone,  2  Cow.  781. 

That  construction  must  be  adopted  which 
will  ffive  force  to  the  writing  rather  than  that 
which  will  nullify  it. 

Archibald  v.  TTiomas,  8  Cow.  284 

When  the  words  of  a  promise  can  be  under- 
stood in  more  than  one  sense,  it  is  to  be  in- 
terpreted in  the  sense  in  which  the  promisor 
had  reason  to  suppose  the  promisee  under- 
stood it. 

WhiU  V.  Hoyt,  78  N.  Y.  505;  Biple!/  v.  Lar- 
mouth,  56  Barb.  21. 

That  construction  will  not  be  adopted  which 
leaves  one  party  at  the  mercy  of  the  other. 

BusseU  V.  AUerton,  11  Cent.  Rep.  95. 108  N. 
Y.  288. 

The  construction  contended  for  by  the  de- 
fendant does  violence  to  the  familiar  rule  of 
interpretation  that  effect  must  be  given,  if  pos- 
sible, to  all  the  languatre  used  in  the  writing. 

W(»rd  V.  Whitney,  8  N.  Y.  442. 

Bradley*  J.,  delivered  the  opinion  of  the 
eourt : 

The  (question  at  the  trial  was  treated  by 
the  parties  as  one  of  law  merely.  If,  there- 
fore, the  evidence  warranted  the  recovery  by 
plaintiff,  the  verdict,  as  directed,  must  be 
sustained,  although  the  result  may  have  re- 
quired t^e  determination  of  a  question  of 
fact.  Kirte  v.  P^k,  118  N.  Y.  222.  The 
parties  evidently  expected  that  the  number 
of  pilirrims  from  Mexico  to  be  by  the  plain- 
tiff transported  on  its  steamship  Bolivia  from 
the  city  of  New  York  to  Naples,  thence  by 
railroad  to  the  city  of  Rome,  Italy,  and  in 
like  manner  returned  to  New  York,  would 
be  at  least  250.  The  plaintiff  charges  that 
the  defendant,  by  agreement,  undertook  to 
furnish  for  such  purpose  that  number,   to 
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consist  of  76  flrst-class,  75  second-class,  and 
100  third-class  passengers,  which  would  en- 
able the  plaintiff  to  receive  as  fare,  for  each, 
in  the  nrst  class  $140,  in  the  second  class 
$90,  and  in  the  third  class  $50.  The  inter- 
est of  the  defendant  was  apparently  in  the 
transporting  of  i)a8sengers  over  its  railroad 
in  Mexico,  and  with  a  view  to  that  it  sought 
the  means  of  conveyance  for  the  pilgrims  for 
the  round  trip  to  and  from  Rome.  The  de- 
fendant contends  that  it  did  not  undertake 
that  the  plaintiff  should  have  that  or  any 
definite  number  of  passengers,  or  any  specific 
number  of  each  or  any  one  of  the  classes 
from  Mexico  for  its  steamship.  And  the 
determination  of  this  controversy  is  depend- 
ent upon  the  import  of  the  correspondence 
between  the  agents  representing  the  parties 
in  the  city  of  New  York.  It  seems  from  the- 
letters  that  the  matter  had  been  the  subject 
of  some  conversation  between  them,  but  what 
that  was  does  not  appear.  The  earliest  letter 
was  March  24,  1888,  from  the  defendant's 
a^ent,  to  the  effect  that  he  was  advised  by 
his  people  in  Mexico  that  upon  favorable 
terms  they  could  secure  a  partj  of  about  175- 
to  200  people,  with  a  possibility  of  increas- 
ing the  number.  In  the  answer  of  March  2T 
to  this,  the  plaintiff's  agents,  without  further 
reference  to  number,  gave  the  rates  at  whiclv 
the  passengers  would  be  transported  the 
round  trip  as  $140  for  first-class,  $90  for 
second-class,  and  $50  for  third-class.  No 
definite  number  had  then  been  mentioned. 
But  for  evidence  of  the  alleged  contract  re- 
liance is  had  upon  the  correspondence  of 
March  Slst,  which  was  opened  by  the  defend- 
ant's agent,  to  the  effect  that  he  was  advised 
by  telegram  from  Mexico  that  **  there  is  a 
probability  that  there  will  be  250  people  or 
more"  in  the  party.  Then  follows  the  letter 
of  same  date  to  him  from  the  plaintiff's 
agents,  in  which  they  say :  **  Referring  to 
your  favor  of  81st  inst.,  and  conversations 
had  with  you  by  our  representative  regarding 
transportation,  ...  we  hee  to  confirm 
the  understanding  arrived  at  between  us, 
viz.,  that  you  will  ship  not  less  than  75- 
flrst-class,  75  second-class,  and  100  third-class- 
passengers  for  the  round  trip,  for  which  we^ 
agree  to  furnish  transportation  from  New 
York  to  Rome  and  return  at  the  following 
rates."  Then  they  proceed  to  state  the  rates- 
as  before  mentioned,  with  some  further  mat- 
ters of  detail,  and  close  the  letter  ^ith  tlie> 
words:  ** Please  confirm  this,  and  much 
oblige. "  By  this  letter  the  plaintiff's  agents- 
assume  to  state  an  understanding  between 
them  and  the  defendant's  agent.  But,  as  no 
evidence  of  any  definite  understanding  in 
respect  to  the  number  of  pil^ims  to  consti- 
tute the  party  for  transportation  prior  to  that 
letter  appears  in  the  record,  the  statement  in 
the  letter  must  be  treated  as  a  proposition  oa 
the  part  of  the  plaintiff ;  and  to  give  it  the- 
effect  of  a  contract  between  the  parties  the- 
acceptance  or  adoption  of  it  by  the  defend- 
ant was  essential.  Sough  v.  Brown,  19  N. 
Y.  111.  By  letter  of  the  same  date,  in  reply, 
the  defendant's  agent  says:  **!  beg  to  ac- 
cept rates  quoted  therein  from  New  York  to 
Rome  and  return  for  said  party,  to  be  trans* 
ported  by  steamer  Bolivia  on  16th  prox.     Re« 
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ffardlng  tlie  numbers,  I  bei;  to  say  that  my 
latest  lulvices  from  Mexico,  as  mentioned  in 
tny  previous  letter  of  this  date,  are  that  there 
is  a  probability  that  the  party  will  exceed 
'250,  but  I  have  not  been  furnished  informa- 
tion as  to  the  exact  number  of  each  class." 
He  does  not  in  terms  comply  with  the  re- 
•quest  in  the  letter  of  the  plaintiff's  agents  to 
confirm  the  understanding  there  expressed, 
but  makes  reference  to  and  repeats  what  he 
had  said  in  his  previous  letter  in  respect  to 
his  advice  from  Mexico  on  the  subject  of  the 
number  of  passengers,  and  disclaims  infor- 
mation of  tiieir  classification  as  such. 

This  is  not  a  case  of  conflict  in  evidence. 
The  question  is  one  of  construction  and 
«1Tect  of  the  written  correspondence  between 
the  representatives  of  the  parties;  and  the 
plaintiff,  in  support  of  his  recovery,  is  en- 
titled to  the  benefit  of  any  inferences  which 
may  legitimately  arise  in  that  behalf.  While 
Jthe  entire  correspondence  is  the  subject  of 
consideration  for  that  purpose,  the  question 
whether  the  defendant's  agent  accepted, 
adopted,  or  assented  to  the  proposition  of  the 
plaintiff  is  dependent  mainly  on  his  last  let- 
ter of  the  81st  of  March.  He  did  there  ac- 
cept the  rates.  But  is  the  inference  permitted 
that  he  intended  to  assent  to  the  proposition 
In  respect  to  the  number  which  &ould  con- 
stitute the  part^  of  pil^ims  for  transporta- 
lion  by  the  plaintiff?  There  does  not  seem 
lo  be  anything  equivocal  in  expression  for 
interpretation,  as  there  was  in  Justice  v.  Lang^ 
52  N.  Y.  828,  326.  His  reference  to  "said 
party"  was  applicable  to  the  persons  who 
should  come  from  Mexico  to  be  so  transported. 
It  seems  that  he  had  only  such  information 
on  the  subject  of  the  number  constituting  it 
aff  he  liad  received  by  communication  from 
there,  and  his  statement  in  that  respect  was 
«  qualified  one.  His  expression  of  probabil- 
ity that  the  party  would  exceed  250  cannot 
l)e  construed  as  an  undertaking  that  there 
would  be  at  least  that  number.  It  indicated 
only  an  expectation  derived  from  advices  he 
had  received  from  Mexico  on  the  subject. 
This  is  the  rational  and  only  meaning  which 
can  fairly  be  givon  to  it.  Such  expectation 
was  un<ioubtedly  also  entertained  by  the 
plaintiff;  and  in  its  behalf  it  is  contended 
that  some  effect  must  be  given  to  the  reference 
in  the  letter  of  its  agents  to  prior  conversa- 
tions in  support  of  the  unoerstanding  ex- 
pressed in  such  letter,  and  that  assent  to  it 
may  be  inferred  by  the  omission  of  the  de- 
fendant's agent  in  his  letter  to  specifically 
controvert  the  statement  so  made  of  an  under- 
«tanding.  But  it  may  be  observed  that  in  the 
aame  letter  the  defendant's  agent  is  requested 
to  confirm  what  was  a&scrted  in  the  letter  to 
him.  Without  evidence  that  this  statement 
in  that  letter  was  strictly  in  accordance  with 
aome  prior  verbal  arrangement,  it  did  not 
tend  to  prove  that  such  was  the  fact.  It  fol- 
lows that,  without  any  answer  to  the  letter, 
or  with  one,  unless  by  it  the  terms  so  ex- 
jircssed  were  adopted,  no  contract  would  be 
consummated  between  the  parties  to  that  ef- 
fect. The  acceptance  without  qualification 
of  the  plaintifif's  proposition  was  essential 
to  such  result.  Bough  v.  Brown,  19  N.  Y. 
Ill ;  Broicn  v.   New   York  Cent.  R.    Co.   44 
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N.  Y.  79;  Myen  ▼.  ami^,  48  Barb.  614; 
Eliasm  v.  Henshaw,  17  U.  8.  4  Wheat.  225, 
4  L.  ed.  556 ;  First  Nat.  Batik  of  Quiney  ▼. 
ffaU,  101  U.  8.  43,  25  L.  ed'.  822;  Mc^ 
Cott&r  ▼.  New  York,  87  N.  Y.  825.  In  Chi- 
ago  &  Q.  E.  R  Go.  ▼.  Dam,  48  N.  Y.  240, 
the  defendant  by  letter  agreed  to  receive  from 
the  plaintiff  in  the  port  of  New  York  and 
transport  to  Chicago  not  exoeedinff  6,000  tons 
of  railroad  iron,  at  a  specified  price,  during 
certain  months  mentioned.  The  plaintiff,  by 
letter  to  the  defendant,  stated  that  it  assented 
to  the  agreement,  and  would  be  bound  by  its 
terms.  It  was  there  held  that  the  parties  had 
made  no  binding  contract,  because,  although 
the  plaintiff  had  assented  to  the  propobition, 
it  had  not  undertaken  to  deliver  any  iron  for 
transportation.  In  that  respect  there  the 
promise  was  treated  as  unilateral.     In  the 

g resent  case  the  plaintiff's  proposition  em- 
raced  the  elements  of  a  contract  between  the 
parties,  and  the  adoption  of  it  by  Uie  defend- 
ant would  impose  upon  it  the  obligation 
which  its  terms  purported  to  create.  But  the 
difficulty  is  that  the  defendant's  letter  did  not 
supply  the  requirement  to  constitute  a  con- 
tract on  its  part  to  furnish  for  transportation 
the  number  of  pilgrims  specified  in  such 
proposition,  nor  of  the  respective  classes  there 
mentioned.  There  was  no  ambiguity  in  the 
language  employed  by  the  defendant's  agent 
in  his  letter  on  the  subject.  The  expressed 
probability  in  that  respect  at  most  imported 
only  supposition  or  belief  founded  upon  ex- 
pectation as  to  the  number  of  pilgrims,  or 
that  it  would  equal  or  exceed  that  which  the 
plaintiff  had  in  view.  Something  more, 
either  expressed  or  implied,  was  requisite 
for  an  undertaking  t^at  any  specific  number 
would  be  furnished  to  take  passage  in  the 
plaintiff's  steamship.  The  purport  of  it  was 
that  the  defendant's  agent  gave  those  of  the 

Slaintiff  the  information  he  had  received  from 
[exico,  and  nothing  appears  here  tending  to , 
show  that  it  was  not  correctly  and  in  good 
faith  given  by  him  to  them.  He  f^ve  tbem 
the  same  expectation  he  had  derived  from 
communications  received  on  the  subject.  If 
he  had  been  willing  to  do  so,  he  may  have 
^iven  a  guaranty  to  that  effect.  But  no  such 
intent  is  furnished  by  anything  appearing  in 
any  of  his  letters.  He  wanted  to  advance  on 
their  pilgrimage  those  brought  over  the  de- 
fendant's railroads,  and  the  negotiation  waa 
had  in  that  view  with  the  plaintiff's  agents. 
The  latter  desired  to  be  informed  of  the  num- 
ber in  the  party.  The  defendant's  aeent  first 
said  he  was  advised  bv  communication  from 
Mexico  that  there  could,  on  favorable  terms, 
be  secured  175  or  200  pilgrims,  with  proba- 
bility of  increasing  the  number;  and  later 
that  he  was  in  like  manner  advised  that  there 
was  a  probability  that  there  would  be  250  or 
more  lor  the  trip.  Immediately  following 
this  last  communication  to  the  plaintiff's 
agents,  their  proposition  was  maae,  and  in 
reply  the  information  so  received  by  him  was 
referred  to  and  repeated.  We  find  m  this,  or 
in  all  the  correspondence  together,  no  evi- 
dence of  intent  on  the  part  of  the  defendant^ 
through  its  ajB^ent,  to  undertake  or  guarantee 
that  any  specific  number  of  Mexican  pilgrims 
should  be  furnished  for  transportation  by  the 
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plaintiff,  or  to  assent  to  any  anderatanding  to 
that  effect.  And  so  far  as  related  to  the  num- 
bers cf  each  class,  the  plaintiff's  agents  were 
advised  that  the  representative  of  the  defend- 
ant had  no  information.  And  afterwards,  bv 
letter  on  the  part  of  the  plaintiff  of  date  April 
5th,  this  was  recognizea,  and  the  defendant's 
jigent  was  request^  to  ascertain  by  wire  "*  the 
tuinibers  in  each  class,  and  the  numbers  of 
women  in  each  class,  and,  if  possible,  the 
number  of  half  fares."  The  adoption  in  all 
respects  of  the  proposition  of  the  plaintiff 
^vas  essential  to  its  conversion  into  a  contract 
l)etween  the  parties.  There  is  no  opportunity, 
for  the  purposes  of  the  contract,  to  distin- 
guish between  the  specific  number  referred  to 
jmd  the  excess  of  it.  By  the  statement  of  his 
information  received,  that  there  was  a  prob- 
Ability  that  the  number  would  excetd  250, 
the  defendant's  agent  cannot  be  deemed,  upon 
jiny  construction  to  which  his  language  was 
entitled,  to  have  intended  to  enter  into  con- 
tract to  furnish  such  number  of  passengers ; 
nor  is  it  open  to  interpretation  which  would 
justify  inference  to  that  effect. 

In  the  view  taken  of  it,  there  is  in  the  evi- 
dence presented  by  the  record  no  support  for 
the  contract  alleged  in  the  complaint.  Al- 
though the  expectation  founded  upon  the 
statement  so  made  by  the  defendant's  agent 
may  have  led  to  preparations  prejudicial  to 
the  plaintiff,  it  is  not  seen  that  defendant  (as- 
suming it  acted  in  good  faith)  is  chargeable 
with  the  consequences.  Nor  does  it  follow 
that,  as  suggested  bv  the  court  below,  the 
plaintiff  was  bound  to  proceed  with  the 
number  of  such  passengers  who  did  appear  for 
transportation.  By  having  made  the  prop- 
osition, the  plaintiff,  if  so  advised,  may 
have  required  compliance  with  it  as  a  con- 
dition of  proceeding  on'  the  voyage  to  Naples, 
-or  of  carrying  those  passengers  at  any  special 
rates. 

These  views  lead  to  the  conclusion  that  the 
iudgmtrU  should  be  retei'sed,  and  a  new  trial 
granted,  costs  to  abide  the  event. 

All  concur  except  FoUett*  CK  Jl,  and 
Parker  and  Landon*  JJ.,  dissenting. 

FoUett*  Oh,  J.t  dissenting: 

It  is  apparent  from  the  corrrespondence 
that  the  rate  to  be  charged  per  passenger  by 
the  plaintiff  was  largely  oependent  on  the 
number  to  be  carried,  that  both  parties  so 
understood  it,  and  that  the  negotiations  be- 
tween them  were  conducted  on  that  basis. 
This  being  the  understanding,  the  plaintiff's 
agents  wrote  to  defendant's  agent  as  follows : 
"March  81st,  1888.  G.  W.  Keeler,  Esq., 
Oeneral  Eastern  Agent,  Mexican  Central  Ry. 
-Co.,  Ltd.,  New  York — Dear  Sir:  Referring 
to  your  favor  of  the  Slst  inst.,  and  conver- 
sations had  with  you  by  our  representative, 
Mr.  Martin,  regarding  transportation  of  Mex- 
ican Pilgrims  from  New  York  to, Rome  and 
return  by  our  S.  S.  Bolivia,  to  sail  from  this 
port  for*NapIes  about  the  16  proximo,  and  to 
return  from  that  port  a'oout  thirty  days  after 
their  arrival  there,   we  beg  to  confirm  the 
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understanding  arrived  at  between  us,  viz., 
that  you  will  ship  not  less  than  75  first-class, 
75  second-class,  and  100  third-class  passengers 
for  the  round  trip,  for  which  v;e  a^ree  to 
furnish  transportation  from  New  York  to 
Rome  and  return  at  the  following  rates :  For 
first-class,  one  hundred  and  forty  dollars: 
second-class,  ninety  dollars ;  and  third-class, 
fifty  dollars, — subject  to  a  commission  of  5 
per  cent.  And  further  we  agree  to  furnish 
five  free  passages  to  Rome  and  return,  and  five 
first-class  passages  to  Naples  and  return  to 
New  York,  for  one  hundred  dollars  each,  and 
we  promise  to  endeavor  to  secure  free  trans- 
portation for  these  five  people  from  Naples 
to  Rome  and  return ;  and  we  further  promise 
that,  if  we  can  see  our  way  to  reduce  the 
steerage  or  third-class  rate  by  reason  of  any 
concessions  in  rail  fares  which  we  may  pro- 
cure from  the  Italian  Railway  Company  that 
we  will  do  so.  We  also  understand  that, 
prior  to  the  sailing  of  the  steamer,  one  half 
of  the  passage  money  for  the  round  trip  will 
be  paid  to  us.  Please  confirm  this,  and  much 
oblige,  yours  truly,  Henderson  Brothers." 

It  is  said  that  the  following  language 
amounts  to  a  proposition  only :  ^  We  beg  to 
confirm  the  understanding  arrived  at  between 
us,  viz.,  that  you  will  snip  not  less  than  75 
first-class.  75  second-class,  and  100  third-class 
passengers  for  the  round  trip,  for  which  we 
agree  to  furnish  transportation  from  New 
York  to  Rome  and  return,  at  the  following 
rates. "  I  think  it  is  more  than  a  proposition. 
It  asserts  the  existence  of  an  understanding 
arrived  at  between  the  parties  by  letters  "and 
conversations. "  If  the  defendant  did  not  con- 
cede tlie  existence  of  the  undei-standing,  it 
was  its  duty  to  have  denied  it.  Gihney  v. 
Mnrchay,  34  N.  Y.  801-805;  Whart.  Ev. 
§  1186 ;  Green  1.  Ev.  §  197  et  wq.  It  is  now  in 
the  same  position  as  though  it  had  stood  by 
and  heard  the  other  party  assert  that  a  ma- 
terial fact  existed,  and  had  failed  to  deny  it. 
After  having  contracted  with  the  plaintiff 
without  denying  the  truth  of  the  assertion  of 
the  existence  of  this  material  fact,  the  defend- 
ant cannot  now  say  tliat  the  assertion  was 
untrue.  But  if  it  bts  assumed  that  there  is  no 
evidence  of  a  previous  understanding  as  to  the 
number  of  passengers  to  be  furnished  by  Uie 
defendant,  and  that  the  plaintiff's  letter  of 
March  Slst  amounted  to  a  proposition  only, 
the  result  is  not  changed.  The  olain tiff's 
proposition  was  an  entire  one,  and  the  accept- 
ance, not  being  qualified  or  limited  in  its 
terms,  should  be  held  to  be-  an  acceptance  of 
the  proposal  as  made.  I  think  the  corre- 
spondence shows  that  the  rates  per  passenger 
were  agreed  to  upon  the  understanding  that 
not  less  than  250  were  to  be  furnished.  It 
cannot  be  said  that,  had  the  defendant  offered 
50  or  100  passengers,  the  plaintiff  could  have 
been  required  to  carry  them  at  the  rates 
named.  I  think  the  supreme  court  correctly 
construed  the  contract,  and  that  its  judgment 
should  be  affirmed,  with  costs. 

Rehearing  denied. 
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CONNECTICUT  SUPREME  COURT  OP  ERRORS. 


STATE  of  Connecticut,  ex  rel.  John  J. 

PHELAN, 

V. 

R.  Jaj  WALSH. 


STATE  of  Connecticut,  ex  rel.  Marvin  H. 

SANGER, 

V. 

E.  Stephens  HENRY. 

( Conn. ) 

1*  In  determining  whether  any  eandl- 
date  for  a  certain  state  ofllce  received 
a  majority  of  the  votes  cast*  where  this  is 
necessary  to  an  election,  ballots  for  the  general 
state  officers  rejected  without  stating  speoiflcally 
In  a  certificate  the  reasons  therefor  as  required 
bj  statute  will  be  counted  In  making  up  the 
whole  number  of  votes  oast,  although  it  does  not 
appear  whether  they  contained  the  name  of  any 
candidate  for  the  particular  office  in  question. 

8.  Ballots  fbr  general  state  ofllcers  will 
be  presumed  in  the  absence  of  anything  to 
show  the  contrary,  to  have  contained  the  name 
of  a  candidate  tor  every  state  office  to  be  filled  at 
that  election. 

8.  That  ballots  rejected  for  being  double 
were  for  dilTerent  candidates  for  the 
same  ollloe  must  be  speciflcally  stated 

In  the  certificate  setting  out  the  cause  of  rejec- 
tion where  the  statutes  require  causes  of  rejection 
to  be  speciflcally  stated  and  direct  that  in  case  of 
double  ballots  one  of  them  shall  be  counted,  if 
all  are  for  the  same  candidate,  and  that  neither 
shall  be  counted  if  they  are  for  dlilerent  candi- 
dates; merely  certifying  that  the  ballots  were 
.■  double  IS  not  sufficient. 

4*  One  wlio  attempts  to  establish  his 
right  to  an  ofllce  on  the  ground  that 
he  received  a  majority  of  iQl  votes  cast 

for  candidates  for  that  office  at  a  certain  election 
has  the  burden  of  showing  that  votes  rejected 
from  the  count  by  the  board  of  canvassers  were 
'  properly  rejected  if  the  reason  for  such  n*Joction 
given  in  the  canvasser's  certificate  was  insuffi- 
cient to  Justify  it. 

6*  No  return  is  necessary  of  the  dupli- 
cate votes  which  are  found  in  one  en- 
velope in  case  one  of  them  is  counted  under 
statutes  providing  that  in  case  of  double  ballots 
if  all  are  for  the  same  candidate  one  shall  be 
counted  but  that  if  they  are  for  different  candi- 
dates neither  shall  be  counted,  and  requiring  a 
special  return  of  rejected  ballots. 

6.  The  presumption  that  a  voter  has 
conlbrmed  to  the  law  will  prevail  over 
a  presumption  that  moderators  have  rightfully 
rej(>cted  his  ballot  where  their  certiflcato  does 
not  speciflcally  state  the  reason  for  the  rejection 
as  required  by  statute. 

7«  A  mark  on  a  ballot  for  ivhich  a  plaus- 
ible reason  may  be  suggested  oonslstent 


with  honesty  and  good  faith  will  rarely  invali- 
date the  ballot  unless  It  appears  that  it  was  in 
fact  used  for  corrupt  purpoaes,  but  It  is  other- 
wise as  to  a  mark  for  which  no  such  reason  cai» 
be  suggested. 

8*  The  word  "for"  prefixed  to  the  name 
of  an  ofllce  will  not  require  the  rejection  of 
ballots  as  a  mark  or  device  to  identify  them  ia 
the  absence  of  any  findings  that  they  were  ao- 
prlnted  for  the  purpose  of  identification. 

9*  Ballots  Iblded  or  creased  precisely 
alike  and  in  a  strikingly  unusual  man* 

ner  so  that  the  crease  produoee  an  enduring  and 
permanent  mark  by  which  the  ballot  can  readily 
be  distinguished  when  unfolded  must  be  rejected 
where  marks  or  devices  to  identify  a  ballot  in  any 
manner  are  prohibited  by  statut& 

10.  A  printed  political  circular  fdwoA 
in  the  envelope  with  each  of  nineteen  ballota 
raises  so  strong  a  presumption  of  design  as  to  be 
regarded  as  a  device  to  identify  the  ballots. 

1  !•  General  ballots  fbr  a  state  electioia 

Srinted  withcmt  the  name  of  any  caa- 
Idate  for  a  certain  local  ofllce  some  of 
which  are  used  by  filling  in  the  name  of  the  can- 
didate with  a  type-writer  or  with  pencil  or  ink^ 
and  some  used  without  the  name  of  any  candi- 
date for  that  office,  are  not  invalid  as  being  dis- 
tinguished by  a  marker  device,  but  such  a  ballot 
with  the  lower  part  cut  or  torn  off  below  the 
name  of  the  local  office  is  invaUd. 


18.   Using  ballots  sent  to  wrong  toi 

with  the  names  of  candidates  thereon  who  were 
Ineligible  by  reason  of  nonresidenoe  does  not 
necessarily  make  them  invalid. 

18.  Using  a  small  letter  for  the  first  e  of 
the  word  De  Forrest  in  the  name  of  a  can- 
didate which  is  otherwise  printed  in  capitals  does 
not  violate  a  provision  requiring  the  use  of  type 
of  uniform  siie. 

14*  Erasing  in  ink  a  superfluous  letter 
in  a  misspelled  name  of  a  candidate 

does  not  make  the  ballot  invalid  if  there  was  no 
ground  for  supposing  that  it  was  designed  for 
the  purpose  of  identification. 

15.  Three  ballots  each  of  which  had 
over  the  name  of  a  candidate  two  past- 
ers with  the  names  of  different  persons  of  whom 
one  was  a  candidate  in  another  district  will  be- 
rejected  in  the  absence  of  anything  to  ezplaio 
how  the  three  should  be  all  treated  m  precisely 
the  same  very  unusual  way. 

16.  Writing  the  name  of  another  peiv 
son  In  pencil  under  the  printed  name 
of  a  candidate  on  a  ballot  Is  within  the  prohi- 
bition of  a  statute  against  putting  on  a  ballot 
anjrthing  except  the  names  of  the  candidates,  the- 
office  and  the  party. 

17.  Slarks  on  ballots  which  were  acci* 
dentally  caused  In  printing  will  not  make 
them  invalid. 

18«  Fourteen  ballots  having  pasters. 
written  in  Ink  In  the  same  handwriting 


NOTX.~For  note  on  marks  or  devices  to  distin- 
guish ballots,  see  Butledge  v.  Crawford  (Cal.)  18  L. 
R.  A.  781. 

For  other  cases  touching  recent  ballot  laws,  see 
Maynard  v.  Board  of  Dist.  Canvassers,  11  L.  B. 
A.  882,  84  Mich.  228;  Be  BaUot  Act  (B.  T.)  6  L.  R.  A. 
773;  Talcott  v.  Philbriok,  10  L.  B.  A.  160,  69  Conn. 
473;  State  v.  Harden,  10  L.  B.  A.  166.  77  Wis.  601;  De- 
troit V.  Rush.  lOU  R.  A.  171,  82  Mich.  532:  Fields  v. 
Osborne,  12  L.  R.  A.  561,  80  Conn.  544;  Cook  v.  State, 
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18  L.  R.  A.  183,  90  Tenn.  407;  Shields  v.  Jaoob,  13  L. 
R.  A.  700,  88  MIcb.  164;  People  v.  Rice,  14  L.R.  A. 
6^  129  N.  Y.  449;  People  v.  State  Board  of  Canvas- 
sers, 14  L.  R.  A.  646. 129  K.  Y.  800;  People  v.  Onon- 
daga County  Canvassers,  14  L.  R.  A.  624, 128  N.  Y» 
896;  Allen  v.  Glynn  (Colo.)  15  L.  R.  A.  748;  State  v. 
Russell  (Neb.)  15  L.  R.  A.  740;  Parvin  v.  Wimberg 
(Ind.)  15  L.  R.  A.  775;  Dewait  v.  Bartley,  16  L.  R.  A. 
771, 140  Pa.  520;  State  v.  McElroy  (La.)  16  L.  R.  A. 
278;  People  V.Shaw,  10  L.R.  A.  006,  183N.  Y.403. 
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See  also  17  L.  R.  A.  382;  18  L.  R.  A.  721 ;  19  L.  R.  A.  171 ;  22  L.  R.  A.  468;  27 
L.  R.  A.  234;  29  L.  R.  A.  330,  673,  731;  30  L.  R.  A.  227;  34  L.  R.  A.  45:  40  L.  R.  A. 
617. 
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Imt  with  »  diflEbrent  name  on  each  paster 
may  properly  be  rejected  in  the  abeence  of  any 
aatisfaotory  explanation  to  show  tbat  this  was 
not  a  deTioe  for  identifying  the  voters. 

iSeymour  and  Fenn,  JJ^  distent  from  propoeUione^ 

5,  A,  6.) 

(September  27, 1808.) 

CASES  reserved  by  the  Superior  Court  for 
New  Haven  and  Fairfield  Counties  for  the 
opinion  of  the  Supreme  Court  of  Errors  in 
quo  warranto  proceedings  to  establish  the  right 
of  relators  to  certain  state  offices  to  which  they 
alleeed  that  they  had  been  elected  at  a  gen- 
«ral  election  held  in  1890.  Advice  given  as  to 
the  proper  metliod  of  determining  the  resuU  of 
such  deetion. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Lynde  Harrison  and  Henry 
Stoddard  for  relators. 

Messrs,  Henry  C.  Robinson*  William 
C.  Case  and  Charles  J.  Cole,  for  defend- 
ant, Walsh: 

It  stands  as  an  absolutely  conclusive  pre- 
sumption of  law  that  the  General  Assembly, 
having  refused  to  declare  Phelan  elected  sec- 
retary, did  rightly  refuse  or  neglect,  and  the 
superior  court  has  no  power  to  revise  that  ac- 
tion, either  directly  or  indirectly. 

State  V.  Bulkdey  (Conn.)  Jan.  5,  1892;  8taU 
V.  Baxter,  28  Ark.  180;  Cooley,  International 
Review,  ed.  1875,  p.  78. 

The  Constitution  having  continued  in  the 
<^oeral  Assembly  the  power  to  "examine, 
find,  and  declare"  who,  if  any  person,  was 
chosen  secretary,  that  power  can  only  be  ex- 
hausted when  the  finding  and  declaration  have 
been  made. 

It  cannot  be  lost  by  lapse  of  time. 

See  WJieelet^s  App,  46  Conn.  815;  Booth  v. 
Woodbury,  82  Conn.  126. 

The  provision  of  the  Constitution  re<]uiring 
the  examination,  finding,  and  declaration  on 
the  "second"  day  is  not  mandatory  as  to  time, 
or  if  mandatory  it  is  not  so  in  the  sense  that 
it  prohibits  action  at  a  later  time. 

Rex  V.  Denby shire,  4  East,  142;  Fimd  v.  iV^- 
gvs,  3  Mass.  230,  8  Am.  Dec.  181;  Alty-Gen. 
T.  Baker,  9  Rich.  Eq.  521:  StaU  v.  Harris,  17 
Ohio  St.  608;  Bladen  v.  Philadelphia,  60  Pa. 
464:  Wilson  v.  State  Bank  of  Alabama,  3  La. 
Ann.  196;  People  v.  Allen,  6  Wend.  486;  Reg. 
▼.  Rochester,  7  EL  &  Bl.  9^0;  People  v.  Cook, 
14  Barb.  259. 

Provisions  regulating  the  duties  of  public 
officers  and  specifying  the  time  for  Uieir  per- 
formance are  in  tbat  regard  generally  direct- 
ory. Though  a  thinff  is  directed  to  be  done  at 
a  particular  time,  it  does  not  follow  that  it 
may  not  be  done  afterwards. 

Wilson  V.  State  Bank  of  Alabama,  and  Peo- 
ple v.  AUen,  supra;  Jackson  v.  Toung,  5  Cow. 
^69.  15  Am.  Dec.  478:  Ek  parte  Heath,  8  Hill, 
42;  WaUcer  v.  Chapman,  22  Ala.  116;  Charter 
V.  Oreame,  18  Q.  B.  216;  Reg.  v.  Rochester.  7 
El.  &  Bl.  910;  RsQ.  v.  JngaU,  L.  R.  2  Q.  B. 
Div.  199;  Doe  v.  Bvans,  1  Cromp.  &  M.  450; 
Rex  V.  Benbyshire^  A  .East,  142;  PondY.  Negus, 
supra;  Wheeler  v.  Chicago,  24111.  105.  76  Am. 
Dec.  786;  Torrey  v.  MMlbury,  21  Pick.  64: 
CMt  V.  Etes,  12  Conn.  248;  People  v.  Cook,  14 
Barb.  259;   Wright  v.  ^pierry,  21  Wis.  832; 
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State  V.  Click,  2  Ala.  26;  Limestone  County  v. 
Rather,  48  Ala.  438;  St.  Louis  County  Ct.  v. 
Sparks,  10  Mo.  117;  Lee  v.  State,  49  Ala.  48; 
State  V.  Camden,  39  N.  J.  L.  620;  Eustis  v. 
Kidder,  26  Me.  97;  Lackawanna  Iron  Co.  v. 
Little  Wolf,  38  Wis.  152;  Rex  v.  Leicester,  7 
Bam.  &  C.  12;  Bosanquet  v.  Woodford,  5  Q. 
B.  310;  Rex-  v.  Sparrow,  2  Strange,  1128;  Houh 
land  V.  Luce,  16  Johns.  135;  Boykin  v.  State, 
50  Miss.  375;  People  v.  HoUey,  12  Wend.  481; 
McBee  v.  Hoke,  2  Speers,  L.  188;  Edwards  v. 
HaU,  80  Ark.  81;  Rawson  v.  Parsons,  6  Mich. 
401;  Wood  V.  Chapin,  18  N.  T.  509,  67  Am. 
Dec.  62;  FraserY.  Willey,  2  Pla.  116;  ExparU 
Kellogg,  8  Cow.  372;  State  v.  Harris,  17  Ohio 
St.  608;  i^tate  v.  Horner,  84  Md.  569;  State  v. 
Baltimore  County  Comrs.  29  Md.  516;  Tuohyy, 
Chase,  30  Cal.  524;  Shaw  v.  Orr,  30  Iowa,  855; 
Peoj^  V.  fjoke  County  Suprs,  83  Cal.  487; 
People  Y.  RocJuster,  6  Lans.  11;  CorlettY.  Brad- 
ley,  7  Nev.  106;  Looney  v.  Hughes,  30  Barb. 
605;  Oald  v.  Mead,  2  Denio,  160;  People  v.  Che- 
nango Suprs.  8  N.  Y.  818. 

This  power  having  been  conferred  upon  the 
General  Assembly,  that  body  cannot  delegate 
the  exercise  of  it;  it  cannot  convey  it  away, 
and  cannot  by  failure  to  act  deprive  itself  of 
the  power  to  act. 

A  ministerial  officer  does  not  lose  the  power 
to  perform  an  act  by  failing  or  refusing  to 
perform.  The  power  remains,  and  the  exer* 
cise  of  it  may  be  enforced  by  mandamus. 

Cooley,  Const.  Lim.  p.  141,  §  117. 

Under  the  Connecticut  Constitution,  art. 
27,  §  2,  it  is  essential  that  the  successor  to  the 
incumbent  of  an  office,  whoeyer  he  may  be, 
shall  be  duly  qualiOed  to  fill  the  office. 

Such  successor  cannot  be  dulv  qualified  un- 
til it  has  been  ascertained  who  he  is,  and  the 
General  Assembly  is  the  only  authority  under 
the  Constitution  having  power  to  "examine, 
find,  and  declare." 

Carr  v.  Wilson,  32  W.  Va.  419;  State  y. 
BulkeUy  (Conn.)  Jan.  6, 1892;  People  v.  North, 
72  N.  Y.  124. 

But  if  any  power  to  make  such  declaration 
resides  elsewhere  than  in  the  Legislature  the 
declaration  when  made  must  be  of  such  a 
high,  well-known,  and  public  character  tbat 
*'the  other  departments  of  the  government, 
and  the  citizens  ^nerally,  can  know  whom  to 
respect  as  such  officer." 

The  incumbent  is  not  required  to  decide  for 
himself.  He,  at  any  rate,  is  not  a  usurper 
until  some  high  and  indifferent  authority  has 
fouDd  and  declared  and  given  public  notice 
tbat  a  successor  has  been  chosen. 

See  People  v.  Bamett  Twp.  Suprs.  100  111. 
836;  Badger  v.  VniUd  States,  93  U.  S.  599. 
23  L.  ed.  991;  People  v.  McKinney,  62  N.  Y. 
874;  Stole  v.  Jarrett,  17  Md.  309;  State  y.  Seay, 
64  Mo.  89;  People  v.  Lord,  9  Mich.  227:  Com. 
Y.  Eanley,  9  Pa.  518. 

Silence  of  the  findings  as  to  any  desifru  or 
intent  in  connection  with  marks,  is  decisive 
in  favor  of  the  legality  of  the  ballots.  For 
aught  that  appears  the  marks  may  be  purely 
accidental,  and  they  cannot  be  excluded  from 
the  count  until  the  hypothesis  of  accideut  is 
excluded  by  satisfactory  evidence. 

Rutledge  v.  Crawford,  13  L.  R.  A.  761,  91 
Cal.  526;  Stats  v.  Harden,  10  L.  R.  A.  155,  77 
Wis.  601. 


COMMiBCnCUT  HUPRKMB  COURP  OJT    ERRORS. 


The  ballot  Is  not  to  be  rejected  or  excluded 
from  the  count  and  estimate  until  the  intent  ia 
ascertained  and  determined. 

People  Y.  Onondaga  County  Canvaetere,  14 
L.  R.  A.  624.  12»  N.  Y.  895. 

Ballots  Bent  to  the  wronc  district  and  hav 
log  therefore  the  names  of  wrong  candidates 
for  local  offices  could  not  be  counted  although 
such  names  were  scratched  out  by  the  voter 
and  others  written  in  their  places. 

PeopleY.Onondaga  County  Canvaeeere,  tupra; 
Oglesby  v.  Sigman,  58  Miss.  502;  tiiate  v.  Mc 
Kinnon,  8  Or.  403;  Reynolds  t.  Snote,  67  Cal. 
4»7;  Be  Vote  Marks,  17  R.  I.  — ;  LedbetUr  v 
Hall,   63  Mo.   422;  Perkins  v.  Caraway,  69 
Miss.  222;  Steele  ▼.  CalhoUn,  61  Miss.  566. 

The  party  which  has  a  regularly  nominated 
candidate  for  judge  of  probate  cannot  issue  a 
legal  ballot  without  priniine  the  name  of  its 
candidate  underneath  the  tiQe  '*  Judge  of  Pro- 
bate." 

Talcott  V.  PhUhrkk,  10  L.  R  A.  150,  59 
Conn.  480. 

Messrs,  Alvan  P.  Hyde  and  C.  E.  Ormmm 
for  defendant,  Henry. 

Carpenter*  J,,  delivered  the  opinion  of 
the  court: 

We  propose  to  consider  first  those  questions 
involving  the  construction  of  the  Act  of  1889 
relating  to  elections,  known  as  the  **  Secret 
Ballot  Act."  Two  considerations  have  had 
weight  with  us  in  adopting  this  course: 
First,  The  construction  of  that  Act  is  of  im- 
mediate practical  importance,  in  view  of  the 
approaching  elections ;  and  there  is  a  general 
desire  that  those  questions  should  be  author- 
itatively determined  at  an  early  day ;  and,  if 
the  court  should  hold  that  it  has  no  juris- 
diction of  these  cases,  there  might  be  some 
iraproprietv  in  proceeding  to  discuss  and  de- 
termine minor  questions  involved.  Second- 
ly. If  the  views  taken  of  those  questions 
shall  lead  to  the  conclusion  that  it  is  not 
shown  that  any  one  has  a  majority  of  all  the 
votes  legally  cast  at  the  election  in  1890  for 
either  of  the  offices  in  dispute,  both  cases 
will  be  practicalljr  disposed  of  by  the  facts, 
and  must  necessarily  be  dismissed,  and  we 
shall  be  relieved  of  the  necessity  of  consider- 
ing and  determining  some  grave  questions  of 
constitutional  law.  In  taking  this  course  we 
assume  for  the  purposes  of  these  cases  that  the 
court  has  jurisdiction,  at  least  to  the  extent 
of  inquiring  into  and  determining  the  facts 
of  the  cases,  whatever  may  be  said  as  to  the 
power  of  the  court  in  a  certain  contingencv, 
and,  in  the  present  state  of  things,  to  apply 
a  remedy.  We  therefore  pass  by  without 
discussion  the  questions  (1)  whether  the 
General  Assembly  lost  its  power  to  declare 
the  result  of  the  election  on  the  second  day 
of  its  session  ;  (2)  if  not,  whether  since  that 
day,  from  any  cause  whatever,  it  has  lost 
that  power;  and  (8)  whether,  in  any  event, 
the  courts  have,  or  can  have,  under  the  Con- 
stitution, any  jurisdiction  over  that  matter. 
We  purposely  refrain  from  expressing  any 
opinion  upon  any  one  of  these  questions,  and 
wish  to  have  it  distinctly  understood  that 
thev  remain  open  questions. 

The  first  step  in  ascertaining  whether  the 
itlntor  received  a  majority  is  to  ascertain 
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the  whole  number  of  voles  cast    The  returns, 
as  made  to  the  board  of  canvassers,   show 
the  whole  number  of  votes  counted.     Wi^ 
these  returns,   which  for  convenience  sake 
we  will  call  the  ** constitutional  returns,*' 
the  statute  requires  certain  other  returns  tcp 
be  made,  which  we  will  call  the  ** statutory 
returns."      The  statute  (section  240)  is  as 
follows:    ''The  presiding  officer  shall,  with 
the  certificate  upon  the  result  of  electors' 
meeting,  which  he  is  required  to  send  by 
mail  to  the  secretary  of  the  state,  send  to  the 
secretary  his  certificate  of  the  whole  number 
of  names  on  the  registry  lists,  the   whole 
number  checked  as  having  voted  at  such 
elections,  the  whole  number  of  names  not 
checked,  the  number  of  ballots  found  in  each 
lx>x,  viz.,  'general  and  representative,'  and 
the  number  of  ballots  in  each  box  not  counted 
as  in  the  wrong  box,  and  the  number  not 
counted  for  t)eing  double,  and  the  number 
rejected  for  other  causes,  which  other  causes 
shall  be  stated  specifically  in  the  certificate.** 
It  appears  from  the  statutory  returns  that 
there  were  eleven  ballots  in  the  town  of  Bran- 
ford,  and  one  ballot  in  each  of  the  towns  of 
Hartford  and  Middletown,  which  were  re- 
jected, and  the  reason  for  such  rejection  doea 
not  appear  in  the  returns  of  the  presiding 
officers,  and  did  not  appear  in  the  evidence- 
t)efore  the  court.    Nor  was  any  evidence  of- 
fered to  show  that  either  candidate's  name  fov 
secretary  was  upon  any  of  the  ballots  so  re- 
jected.   The  court  therefore  held  that  sucb 
ballots  could  not  be  considered  for  the  pur- 
pose of  affecting  the  count  of  .the  votes  for  sec- 
retary.   If  by  this  is  meant  that  those  votes- 
coula  not  be  counted  for  either  candidate,  the 
course  taken  was  manifestly  correct.    But  if 
we  are  to  understand,  as  we  think  we  must, 
that  those  votes  were  not  regarded  in  making 
up  the  whole  number  of  votes  cast,  it  is  not 
so  clear  that  it  was  right.    Under  a  plural- 
ity rule,  it  is  material  only  to  count  the 
votes  of  the  two  highest  candidates.     All 
scattering  votes  are  practically  disregarded. 
Under  the  majority  rule,  all  scattering  votes, 
are  important,  and  must  be  counted.    In  this 
proceeding  they  were  rejected,  because  it  did 
not  appear  for  whom  they  were  cast,  or  that 
they  were  in  fact  cast  for  any  candidate  for 
the'office  under  consideration.      We  are  in- 
clined to  think  that  that  was  not  a  sufficient 
reason  for  disregarding  them.      It  will  be 
borne  in  mind  that  this  is  a  judicial  proceed- 
ing for  the  purpose  of  ascertaining  whether 
the  relator  received  a  majority  of  all  the 
votes  lawfully  cast  for  the  office  he  now 
claims,  in  November,  1890,  and  whether  he- 
should  have  been  declared  elected  in  Jan- 
uary,   1891.      At  the  time  the  votes  wero 
counted,  and  at  the  time  when  the  result 
should  have  been  declared,  these  ballots  were 
in  existence.     They  could  have    been    ex- 
amined, and  it  could  have  been  easily  ascer- 
tained for  whom  they  were  cast     It  is  very 
clear  that  at  that  time,  and  at  any  time  when, 
the  ballots  were  in  existence,  they  should 
have  been  included  in  the  whole  number  of 
votes  cast.    Is  it  not  eqiially  clear  that  the 
same  rule  should  prevail  now?    Will  lapse 
of  time,  the  destruction  of  the  ballots,  the 
impossibility  of  proving  for  whom  the  bal- 
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lots  were  cast.  Justify  the  court  in  applying 
a  different  rule,  and  proceeding  upon  a  differ- 
ent principle,  than  the  rule  that  must  have 
been  applied,  and  the  principle  that  must 
have  governed,  when  the  s^me  matter  was 
under  investigation  by  the  constitutional  au- 
thorities? We  have  assumed,  and  we  think 
rightly,  that  these  ballots  contained  votes 
for  some  of  the  several  candidates  for  secre- 
tary and  treasurer.  The  ballots  rejected  were 
for  state  officers,  or  general  ballots.  The 
state  ticket  alone  is  the  subject  of  investiga- 
tion. If  the  ballots  conformed  to  the  statute, 
(and  we  must  presume  that  they  did  until 
the  contrarv  appears.)  they  contained  the 
names  of  all  the  offices,  and  of  candidates 
for  each  office.  Experience  teaches  us  that, 
with  hardly  an  exception,  every  man  who 
votes  the  state  ticket  votes  for  all  the  offices 
thereon.  There  can  be  no  presumption  that 
these  ballots  were  exceptions.  The  contrary 
presumption  is  so  strong  that  hardly  any  one 
would  hesitate  to  act  u]>on  it  in  matters  of 
importance  concerning  his  own  private  af- 
fairs.. 

We'  have  not  overlooked  the  fact  that  con- 
sidering these  votes  now  will  result  in  effect 
in  counting  them  against  the  relator.  It  may 
be  said  that  this  is  a  hardship  that  the  courts 
ought  to  avoid ;  but  the  hardship  is  more 
apparent  than  real.  There  can  be  no  legal 
hardship  in  showing  that  a  man  is  not  con- 
stitutionally elected  to  an  office.  If  these 
votes  cannot  now  be  considered  in  determin- 
ing the  whole  number  of  votes  cast,  it  will 
inevitably  operate  to  the  prejudice  of  others. 
It  will  certainly  disfranchise  all  these  voters ; 
and  that  is  a  political  evil  of  no  small  mag- 
nitude, to  say  nothing  of  the  possibility  that 
another  may  be  deprived  of  Uie  office.  But 
whatever  hardship  there  is  in  fact  is  a  hard- 
ship that  the  court  does  not  cause,  and  it  is 
in  no  wise  responsible  for  it.  The  responsi- 
bility lies  at  the  door  of  another  tribunal. 
The  relator,  likeany  other  party  who  assumes 
the  burden  of  proof,  must  prove  his  case. 
If  for  any  reason  he  fails  to  do  so,  his  suit 
fails.  The  burden  is  on  the  relator,  and  we 
do  not  think  there  is  any  legal  presumption 
that  will  operate  to  change  it.  If  it  ap- 
peared upon  the  face  of  the  returns  that  the 
iMillots  were  legally  rejected,  it  would  have 
presented  a  different  case.  There  is  a  pre- 
sumption in  favor  of  the  legality  of  a  trans- 
action when  it  appears  to  have  been  done  in 
compliance  with  the  law;  but  there  is  no 
such  presumption  when  it  appears  that  ^e 
law  was  not  complied  with,  and  the  courts 
can  make  no  intendment  in  favor  of  its  le- 
gality. The  law  requires  that  the  cause  for 
rejecting  a  ballot "  shall  be  stated  speciOcally 
in  the  certificate.''  That  duty  was  wholly 
omitted.  The  act  of  rejection  was  illegal 
on  its  face.  There  can  be  no  presumption 
to  sustain  an  illegal  act 

A  majority  of  the  court  is  of  the  opinion 
that  these  votes  should  have  been  included 
in  the  whole  number  of  votes  cast. 

There  were  in  the  state  509  ballots  rejected 
"  for  being  double. "  The  respondent  clai  med 
tiiat  under  the  Act  of  1889  that  was  not  a 
legal  cause  for  their  rejection.  Previous  to 
that  Act  the  statute  provided  "  that  no  double 
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ballot  for  the  same  office  .  .  .  shall  be 
counted."  Section  288.  By  the  Act  of  188^ 
(section  9)  it  is  provided :  ''If  more  than  one 
ballot  for  the  same  office  shall  be  found  iik 
any  envelope,  and  such  ballots  shall  be  for 
the  same  person,  only  one  shall  be  counted. 
And  if  such  ballots  shall  be  for  different 
persons  for  the  same  office,  neither  of  such 
ballots  shall  be  counted."  That  Act  also- 
contains  a  repealing  clause  as  follows: 
**Sec.  16.  All  Acts  or  parts  of  Acts  incon- 
sistent herewith  are  hereby  repealed. "  Thus- 
the  law  was,  at  the  last  election,  that  no  bal- 
lot could  be  lawfully  rejected  for  being, 
double  unless  it  appeared  that  the  several 
ballots  in  the  same  envelope  were  for  differ- 
ent candidates  for  the  same  office.  That 
fact,  if  it  exists,  being  essential  to  a  legaV 
cause  for  rejection,  must  be  **  stated  specif- 
ically in  the  certificate."  On  the  face  of  the 
certificates,  therefore,  these  ballots  seem  to- 
have  been  illegally  rejected. 

The  claim  made  by  the  respondent  in  each, 
case,  the  answer  of  the  court  thereto,  and 
the  facts  bearing  upon  the  question,  appear 
from  the  following  extract  from  the  record : 
"The  defendant  claimed  that  the  burden  waS' 
on  the  relator  to  show  by  evidence  outside- 
of  said  returns  that  said  rejected  ballots  wei'e 
legally   rejected   by   said  moderators,    and 
that  otherwise  the  court  should  find  that  said* 
ballots  were  not  legally  rejected,  and  count 
the  same  for  the  purpose  of  estimating  the- 
total  number  of  votes  cast.     In  no  case,  ex- 
cept in  the  single  instance  of  the  town  of 
Enfield,  did   it  appear  for  whom  such  re- 
ject^ ballots  had  been  cast,   or  that  the- 
name  of  either  candidate  for  secretary  waa 
upon  any  of  the  ballots  so  rejected.      The 
court  overruled  the  defendant's  claim,  and 
declined  to  count  said  ballots  so  rejected  as- 
double,  except  the  ballot  in  the  town  of  En- 
field, hereinafter  referred  to.      No  evidence 
was  offered  to  show  that  all  of  said  ballots' 
were  not  for  different  persons  for  tlie  same 
office,  and  that  said  ballots  were  not,  there- 
fore, double  ballots  within  the  meaning  of 
the  law ;  and  no  evidence  was  produced  be- 
fore the  court  to  show  that  for  any  reason 
any   of   said   ballots   were   improperly  re- 
jected, except  one  ballot  in  the  town  of  En- 
field.     In  Enfield  two  straight  Republlcan> 
ballots,  each  bearing  the  name  of  George  P. 
McLean  for  secretary,  were  found  folded  to- 
gether in  the  same  envelope.     The  moderator 
decided  that  both  ballots  should  be  rejected. 
This  was  an  error.     By  the  provisions  of 
section  9,  chap.  247,  Pub.  Acts  1889,  one  of 
said  ballots  should  have  been  counted  and 
one  rejected.     I  therefore  find  that  508  bal- 
lots so  rejected  bv  the  moderators  in  said, 
town  were  properly  rejected  and  excludedi 
from  the  count,  and  that  one  ballot  was  im- 
properly rejected,  and  should  be  counted  for 
said  McLean  for  secretary."    The  same  find- 
ing, with  change  of  names,  is  in  the  otlier 
case.     We  cannot  resist  the  conclusion  that 
the  court  below  took  a  mistaken  view  of  the- 
law.     It  depends  mainly  upon  the  question. 
On  whom  was  the  burden  of  proof?     The 
court  manifestly   held  that  it  was   on  the- 
defendant.      The  defense  expressly  claimed* 
that  the  burden  was  on  the  relator  to  show 
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-that  the  ballots  were  legally  rejected,  and 
the  finding  is  explicit  that  that  claim  was 
-overruled.  This  same  question  arose  in  the 
preceding  point.  The  difference  is  between 
giving  no  reason  for  rejecting  the  ballot, 
and  giving  a  reason  that  is  insufficient. 
The  difference  in  principle  is  imperceptible. 
Much  of  the  reasoning  under  that  head  sji- 
plies  equally  well  to  this.  We  refer  to  it 
without  repeating  it.  The  burden  of  proof 
generally  was  on  the  relator  to  prove  that  he 
received  a  majority  of  the  legal  votes.  In 
respect  to  this  particular  matter,  if  the  rea- 
son given  was  sufficient  on  its  face,  the  re- 
lator might  properly  rest ;  and  then  it  would 
have  been  incumbent  on  the  defendant  to 
•show  its  illegality.  If  insufficient,  then  it 
was  for  the  relator  to  meet  it  by  showing 
that  the  votes  were  in  fact  rejected  for  good 
reasons,  or  that  the  ballots  contained  no 
votes  for  secretary,  etc.,  or  that  for  some 
-other  reason  said  ballots  should  not  be  taken 
into  account.  Thus  it  seems  to  us  very  clear 
that  the  burden  of  proof  to  ^ow  the  legality 
•of  rejecting  these  ballots  rested  on  the  rela- 
tor. If  so,  the  court  was  clearly  wrong  in 
tiolding,  upon  no  other  evidence  than  the 
face  of  the  certificates,  that  the  ballots  were 
illegal,  and  were  properly  rejected. 

It  is  suggested  that  by  the  term  ^^  double 
"ballot,"  as  used  by  the  moderators,  must  be 
understood  a' ballot  double  in  the  sense  that 
it  must  by  the  terms  of  the  Act  of  1889  be 
rejected.  We  cannot  assent  to  that  proposi- 
tion. As  the  law  stood  prior  to  1889,  every 
ballot  that  was  double  must  be  rejected. 
Not  so  with  the  Act  of  1889.  Under  that 
Act  no  ballot  can  be  rejected  merely  because 
it  is  double.  If  the  two  ballots  are  for  the 
same  candidate,  one  is  to  be  counted  as  the 
vote  of  the  person  depositing  the  envelope. 
The  other  is  not  counted,  because  It  repre- 
sents no  voter,  and  therefore  is  not  a  legal 
vote.  Under  the  present  statute  there  can 
be  but  one  vote  in  one  envelope.  Surplus 
ballots  are  not  votes,  and  do  not  vitiate, 
provided  it  can  be  known  how  the  voter  in- 
tended to  vote.  If  the  ballots  differ,  the  in- 
tention cannot  be  ascertained ;  hence  neither 
-can  be  counted.  It  may  be  said  that  these 
rejected  ballots  are  the  surplus  ballots  not 
•counted  when  the  envelope  contained  two  or 
more  ballots  for  the  same  candidates,  and 
therefore  the  votes  of  all  these  voters  have 
been  counted  once.  If  that  was  so,  the 
-course  taken  by  the  judge  on  the  trial  was 
-clearly  right.  But  we  are  unable  to  take 
that  view  of  it.  Manifestly,  the  judge  him- 
self did  not  so  regard  it.  If  he  had,  that  of 
itself  would  have  been  an  all-sufficient  rea- 
son for  not  counting  the  ballots  now,  and 
there  would  have  been  no  occasion  for  him 
to  resort  to  other  reasons.  We  do  not  think 
that  section  240,  Gen.  Stat.,  as  modified  by 
the  Act  of  1889,  requires  such  ballots  to  be 
returned  as  rejected.  Section  240  only  re- 
quires ballots  to  be  returned  when  the  Voter 
has  been  disfranchised.  A  rejected  ballot  im- 
plies that.  Hence,  when  his  vote  is  count- 
•ed,  no  return  is  necessary.  That  accords 
not  only  with  the  letter  of  the  statute,  but 
with  its  reason  and  spirit  as  well.  The 
Act  of  1889  does  not  change  the  object  and 
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[purpose  of  the  law.  It  still  requires  that 
rejected  ballots  only  shall  be  returned,  and 
then  only  when  the  voter  loses  his  vote ;  and 
that,  as  the  law,  now  stands,  is  only  when 
the  several  ballots  are  for  different  candi- 
dates. If  we  are  right  in  our  view  of  the 
law  (and  of  that  we  entertain  no  doubt)  and 
of  our  interpretation  of  the  ballots  rejected 
"•  for  beina;  double, "  then  clearly  these  bal- 
lots should  have  been  counted;  but  if  it 
be  claimed  that  rejected  ballots  mean  some- 
thing different  from  what  we  have  supposed, 
then  we  think  it  is  reasonably  certain  that 
the  most  that  can  be  said  is  that  it  is  doubt- 
ful whether  the^  may  not  mean  something 
else,  and  something  that  will  show  that  they 
omght  not  to  be  counted.  Concede,  for  ar- 
gument's sake,  that  there  may  be  such  a 
doubt,  then,  we  would  ask,  in  the  presence 
of  such  a  doubt.  Has  the  relator  established 
a  clear  title  to  the  office,  especially  if  count- 
ing these  ballots  would  change  the  result? 
In  either  event,  must  not  the  disposition  of 
these  cases  be  the  same? 

It  was  strenuously  urged  in  the  argument 
that  it  must  be  presumed  that  the  doings  of 
the  moderators  were  regular  and  le^al  till 
the  contrary  appears.  We  have  said  that 
there  can  lie  no  such  presumption  when  it 
appears  that  they  did  not  conform  to  the 
law.  All  facts  essential  to  their  jurisdic- 
tion to  reject  ballots  must  appear  affirma- 
tively. The  court  will  presume  none,  and 
supply  no  omissions  by  intendment.  But, 
suppose  there  is  such  a  presumption.  Then 
it  is  met  and  neutralized  by  another,  viz., 
the  presumption  that  every  voter  has  con- 
formed to  the  law,  and  done  no  act  which 
should  deprive  him  of  his  vote.  These  two 
presumptions  are  incompatible ;  both  cannot 
stand.  It  is  more  charitable  to  suppose  that 
the  moderators  have  made  a  mistake  than 
that  the  voters  have  done  some  act  by  which 
they  have  incurred  the  penalty  of  temporary 
disfranchisement.  We  think  the  presump- 
tion in  favor  of  the  voter  must  prevail. 

Before  considering  the  objections  to  the 
different  classes  of  ballots,  we  desire  to  say 
a  word  generally  concerning  the  Act  of  1889, 
chap.  247.  The  first  section  prescribes  the 
requirements  of  a  valid  ballot.  In  re^rd 
to  this  there  is  little  room  for  construction. 
When  the  Legislature  has  expressed  its  in- 
tention in  immistakable  language,  that  in- 
tention must  prevail.  But  we  are  not  ex- 
pected to  extend  the  scope  of  the  statute  by 
construction.  As  it  is  somewhat  penal  in 
its  consequences,  a  reasonably  strict  construc- 
tion should  be  the  rule.  We  are  not  at  lib- 
erty to  avoid  a  ballot  that  is  not  within  the 
expressed  intention  of  the  Legislature.  On 
the  contrary,  like  all  penal  statutes,  it  should 
be  limited  by  construction,  if  necessary  so 
as  to  prevent  its  application  to  cases  clearly 
not  within  its  equities.  The  ninth  section 
is  less  specific.  It  is  left  to  those  who  en- 
force the  law  to  determine  what  is  a  distin- 
guishing mark.  Here  is  a  wide  latitude  for 
construction.  The  language  is:  **If  any 
envelope  or  ballot  shall  contain  any  mark  or 
device,  so  that  the  same  may  be  identified 
in  such  a  manner  as  to  indicate  who  might 
have  cast  the  same,  it  shall  not  be  counted,** 
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etc.      It  does  not  require  that  it  shnll  be  1  conceive  of  any  honest  motive  for  it.    We 


proved  that  the  mark  was  used  to  identify 
uie  voter.  If  it  did,  it  would  practicially 
nullifj  itself  in  many*  cases.  A  less  degree 
of  evidence  may  satisfy  one  that  the  mark 
was  used  to  identify  the  ballot  so  as  to  indi- 
cate who  mi^ht  have  cast  the  same.  It  is 
not  easy  to  define  in  general  words  a  mark 
or  device  here  intended.  We  may  only  make 
some  suggestions  that  will  aid  us  in  applying 
the  statute  to  particular  cases.  The  twelfth 
section  allows  the  voter  to  make  some 
changes.  Obviously  such  changes  may  be  so 
made,  and  used  as  to  point  out  the  voter. 
Accidents  and  mistakes  may  cause  many 
ballots  to  be  distinguished  from  others.  In 
all  such  cases  care  should  be  used  that  the 
rights  and  convenience  of  the  voter  are  not 
unnccessari  ly  i  nterf ered  wi th.  There  are  two 
classes  of  marks.  One  is  where  a  plausible 
reason  is  or  may  be  suggested  for  their  ex- 
istence, consistent  with  honesty  and  good 
faith ;  the  other,  where  no  such  reason  can 
be  suggested.  The  former  will  rarely  be 
allow^to  invalidate  a  ballot,  unless  it  ap- 
pears that  it  was  in  fact  used  for  corrupt 
purposes ;  the  latter,  unexplained,  will  gen- 
erally be  presumed  to  be  for  corrupt  purposes. 

We  will  now  consider  the  cases  in  detail, 
using  the  numbers  corresponding  with  the 
numbers  of  the  paragraphs  in  the  record. 

(2)  The  errors  in  the  towns  of  Preston, 
Norwich,  Oxford,  etc.,  were  properly  cor- 
rected in  the  court  below. 

(3) The  legality  of  those  ballots  printed 
with  the  word  "For"  prefixed  to  the  name 
of  the  oflSce,  in  the  absence  of  any  finding 
thatUiey  were  so  printed  for  the  purpose  of 
identification,  etc. ,  has  been  affirmed  by  this 
court.  Field  v.  Osborne,  60  Conn.  544,  12  L. 
R.  A.  551.  We  have  no  occasion  now  to 
add  to  what  we  then  said.  Such  of  these 
votes  as  were  counted  were  properly  counted. 
Those  that  were  reiected  should  now  be 
counted. 

(4)  The  folded  or  creased  ballots  in  the 
town  of  East  Lyme  were  each  folded  pre- 
cisely alike,  and  in  a  strikinglv  unusual 
manner.  The  crease  made  by  folding  pro- 
duced enduring  and  permanent  marks  of 
such  a  nature  that  when  unfolded  these  bal- 
lota  can  readily  be  separated  and  distin- 
guished from  other  ballots  folded  in  the  or- 
dinary manner,  and  at  a  greater  distance  than 
if  marked  with  a  pencil  or  with  ink.  These 
ballots  were  folded  by  the  same  hand,  or  un- 
der the  direction  of  the  same  brain,  and  be- 
fore bein^  deposited  in  the  bal lot  box.  There 
were  similar  ballots  in  the  town  of  Sharon. 
It  is  difficult  to  imagine  any  legitimate  pur- 
pose for  which  these  ballots  could  have  been 
so  folded.     They  should  be  rejected. 

(5)  In  New  Haven  there  were  nineteen 
Republican  ballots,  with  each  of  which  were 
found  in  the  envelope  a  printed  circular  from 
the  Republican  town  committee  advising  the 
voter  to  vote  early,  and  giving  the  location 
of  the  voting  place,  etc.  There  are  so  many 
of  these  votes  as  to  preclude  the  idea  that 
they  were  the  result  of  ignorance,  accident, 
or  mistake.     That  leaves  the  presumption 

pretty  strong  that  the  circulars  were  there   _. _-  „   

oy  desig^.    If  by  design,  it  is  difficult  to  [election  having  the  office  of  judge  of  pro. 
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think  these  votes  should  be  rejected. 

Paragraphs  6  to  17,  inclusive,  may  be  con- 
sidered together.  They  relate  mostly  to  al- 
terations in  the  ballots  in  respect  to  the  office 
of  judge  of  probate.  In  some  instances  bal- 
lots deigned  for  one  probate  district  were  by 
mistake  sent  to  another  district.  The  tickets 
of  the  Industrial  Reform,  the  Prohibition, 
and  in  some  instances  of  the  Democratic  par- 
ties, were  printed  without  the  name  of  any 
cand idate  for  judge  of  probate.  These  tickets 
were  generally  voted.  In  many  ballots  the 
name  of  the  candidate  for  judge  of  probate 
was  erased,  and  the  name  of  another  written 
in  its  place,  either  with  a  pencil  or  with  ink. 
Sometimes  a  printed  paster  was  used,  and 
sometimes  one  written  with  a  typewriter,  etc 
When  the  name  was  left  a  blank,  the  blank 
was  filled  in  a  similar  manner.  And  gener- 
ally the  ballots  were  changed  so  as  to  adapt 
them  to  the  town  where  used,  and  to  the 
views  of  the  voter.  We  do  not  think  that 
the  tickets  issued  with  the  name  of  no  can- 
didate for  judge  of  probate  were  thereby  in- 
validated. In  every  instance  we  can  see  that 
the  party  had  a  plausible  reason  for  it,  con- 
sistent with  good  faith ;  so  that  there  is  no 
occasion  to  resort  to  an  inference  that  they 
were  designed  for  improper  purposes.  The 
party  may  have  made  no  nomination ;  the 
ballot  may  have  been  printed  before  the 
nomination;  or  some  other  reasonable  cause 
may  exist.  It  is  expected,  doubtless,  that 
the  whole  ticket  will  ordinarily  be  printed. 
But  if  any  part  is  omitted,  apparently  for 
^ood  cause,  the  question  is  whether  the  Leg* 
islature  intended  that  the  ballots  should 
thereby  become  void.  The  statute  does  not 
say  so  in  terms.  It  prescribes  the  general 
re(}uisites  of  a  ballot,  and  then  provides  that 
if  It  does  not  conform  thereto  it  shall  be  void. 
To  hold  that  such  an  omission  as  this  makes 
it  void  would  be  to  extend  the  statute  some- 
what beyond  the  letter,  and  clearly  beyond 
its  spirit,  which  is  hardly  allowable  in  a 
statute  penal  in  its  nature.  The  changes  to 
make  the  ballots  sent  to  the  wrong  towns 
conform  to  the  towns  where  used  are  allow- 
able. They  consist  mainly,  if  not  entirely, 
in  erasing  names  and  substituting  others. 
It  was  done  under  that  part  of  t^e  twelfth* 
section  allowing  a  voter  to  erase,  interline, 
and  use  a  pasterT  That  section  was  designed 
to  alleviate  the  otherwise  rigid  features  of 
the  statute,  and  is  remedial.  As  such  it 
should  receive  a  liberal  construction.  Hence, 
if  a  man  may  erase  and  insert,  he  may  pro- 
cure others  to  do  it  for  him;  or  he  may 
adopt  the  act  of  others  after  it  has  been 
done.  If  he  may  erase  and  insert,  he  may 
fill  a  blank.  These  are  all  acts  of  the  same 
nature  as  the  acts  which  the  statute  expressly 
permits ;  hence  they  are  within  the  spirit  of 
the  statute.  A  construction  that  would  limit 
this  section  to  the  thing  expressed  would  be 
unusual,  and,  we  think,  unwarrantable. 

Using  ballots  sent  to  wrong  towns,  with 
names  of  candidates  thereon  who  were  ineli- 
gible by  reason  of  nonresidenie,  did  not  viti- 
ate. In  Fields  v.  Osborne,  60  Conn.  544,  13 
L.  R.  A.  551,  ballots  were  used  at  a  town 
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bate  thereon  and  the  name  of  a  candidate. 
This  court  held  that  the  ballot  was  illegal. 
The  extraneous  matter  was  foreign  to  the 
ballot.  A  judge  of  probate  could  not  be 
elected  at  an  election  for  town  officers,  and 
the  office  of  judge  of  probate  and  the  name 
of  a  candidate  for  that  office  had  no  place  on 
the  ticket.  It  was  therefore  matter  in  excess 
of  the  express  requirements  of  the  statute, 
and  was  in  terms  prohibited.  Here  the  bal- 
lot was  in  the  usual  form,  and  contained 
nothing  foreign  to  it.  The  men  named  as 
candidates  did  not  reside  in  the  district,  but 
that  did  not  appear  on  the  face  of  the  ballot, 
and  in  law  does  not  make  the  ballot  void. 
There  was  one  ballot  in^^the  town  of  Sterling, 
counted  for  the  relator,  which  had  the  part 
of  the  ballot  below  the  words  ^  Judge  of 
Probate"  cut  or  torn  off.  That  ballot  did 
not  conform  to  the  statute.  The  statute 
makes  it  void,  and  it  should  not  have  been 
counted. 

(18)  In  the  town  of  Litchfield  the  Demo- 
cratic ballots  were  printed  with  the  name  of 
Mr.  De  Forest,  the  candidate  for  Congress, 
in  capital  letters,  with  one  exception,  as 
follows :  ROBERT  E.  De  FOREST.  Said 
ballots  were  used  at  the  polls  until  about  10 
o'clock,  when  it  was  suggested  that  the  bal- 
lots were  wrong.  Thereupon  the  Democratic 
committee,  for  the  sole  purpose  of  correct- 
ing the  supposed  error,  had  pasters  printed, 
changing  the  small  "e"  to  a  capital  of  the 
same  size  of  the  other  letters,  and  pasted 
them  over  the  name  as  originally  printed. 
After  that  247  of  these  ballots  were  cast,  and 
40  were  cast  before.  All  were  counted  for 
the  relator.  We  have  no  doubt  that  they 
were  properly  counted.  The  first  section  of 
the  Act  requiring  t^pe  of  uniform  size  was 
strictly  complied  with  in  all  other  respects. 
In  that  there  was  a  violation  of  the  strict 
letter  of  the  law,  but  it  was  not  a  violation 
of  its  spirit  and  intent.  We  do  not  feel 
justified  in  throwing  out  votes  for  such  a 
cause.  It  is  a  matter  of  common  knowledge 
that  this  name,  and  many  others  of  like 
character,  are  often,  if  not' usually,  printed 
in  a  similar  manner.  We  cannot  believe 
that  the  Legislature  intended  to  prohibit  it 
in  such  cases.  We  cannot  impute  to  it  an 
intention  to  interfere  with  the  ordinary  mode 
of  printing  a  name.  The  ballot  as  first 
printed  was  a  substantial  compliance  with 
the  statute,  and  the  amendment,  though  un- 
necessary, was  fairly  justified  by  the  twelfth 
section. 

(19)  One  Rathbun  was  the  Republican 
candidate  for  judge  of  probate  in  the  district 
of  Lyme.  The  Democrats  adopted  the  nom- 
ination, but  in  printing  his  name  spelled 
the  last  syllable  with  an  ^'r.'*  The  mistake 
was  discovered,  and  the  *'r''  erased  in  ink. 
Id  that  condition  the  ballots  were  used  by 
the  voters.  Bad  spelling  does  not  vitiate ; 
correcting  it  ought  not  to.  The  transaction 
carries  on  its  face  the  explanation,  which  is 
consistent  with  the  honesty  of  the  voters, 
and  there  is  no  ground  for  supposing  that  it 
was  designed  for  the  purpose  of  identifica- 
tion. Nor  is  it  additional  matter  within  the 
prohibition  of  the  first  section  of  the  statute. 
The  ballots  were  properly  counted. 
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I  (20)  There  were  four  Republican  ballots  ia 
the  town  of  Hartland,  with  the  name  of  Or- 
ton  B.  French  as  candidate  for  judge  of  pro- 
bate printed  thereon.  Three  of  them  had 
two  pasters  over  the  name  of  Frendi,  one  of 
them  containing  the  name  of  J.  Hurlburt 
White,  and  the  other  the  name  of  Almon  C. 
Banning.  White  resides  in  Hartford,  and 
was  a  candidate  for  judge  of  probate  in  the 
Hartford  district.  That  three  ballots  should 
be  treated  in  precisely  the  same  very  un- 
usual way  is  a  circumstance  that  requirea- 
explanation.  As  none  is  given,  and  as  we 
can  imagine  no  honest  one  that  can  be  given, 
we  must  regard  them  as  within  the  prohibi- 
tion of  the  ninth  section.  The  other  of  said 
four  ballots  has  the  name  of  Miles  B.  Pres- 
ton, written  in  pencil  under  the  name  of  said 
French.  That  is  within  the  prohibition  of 
the  first  section.  All  said  ballots  should 
have  been  rejected. 

(22)  Of  the  126  ballots  rejected  in  the 
town  of  Bridgeport  for  the  reason  that  they 
had  thereon  marks  which  were  supposed  to 
have  been  for  the  purpose  of  identifying 
them,  124  should  be  counted,  as  it  now  ap- 
pears that  the  supposed  marks  were  accident- 
ally caused  in  printing. 

(25)  Fourteen  Republican  ballots  in  the 
town  of  Winchester  were  rejected  because 
they  had  pasters  written  in  ink,  in  the  same 
handwriting,  but  a  different  name  on  each 
paster,  pasted  over  the  name  of  the  candidate 
for  lieutenant  governor.  One  of  said  ballots, 
had  the  name  of  the  relator  on  it  pasted  over 
the  name  of  the  opposing  candidate.  We 
are  inclined  to  think  that  it  was  competent 
for  the  moderator  to  find  that  said  pasters, 
each  having  a  different  name  as  a  candidate 
for  lieutenant  governor,  written  in  the  same 
handwriting,  was  a  device  for  identifying 
the  voter  who  cast  each  of  said  ballots,  and 
was  a  distinguishing  mark  within  the  mean- 
ing of  the  law.  Certainly  no  satisfactory 
explanation  of  the  suspicious  circumstanoea 
ap]>ears,  and  we  cannot  say  that  the  action 
of  the  moderator  was  wrong  or  unjust. 

SUHMABT. 

The  superior  court  is  advised  that  the 
ballots  rejected  by  the  moderators,  giving 
no  reason  therefor,  and   those  rejected  for 
being  double,  should  be  counted  in  estimat- 
ing the  whole  number  of  votes  cast.     That 
the  errors  in  the  count  should  be  corrected. 
That  the  *'For''  ballots,  so  called,  should  all 
be  counted.     That  the  folded  or  creased  bal- 
lots in  East  Lyme  and  Sharon  should  be 
rejected.    That  the  ballots  found  in  the  envel- 
opes with  printed  circulars  should  be  reject- 
ed.   That  al  1  ballots  referred  to  in  paragraphs 
6  to  17,  inclusive,  should  be  counted,  except 
the  mutilated  ballot  in  the  town  of  Sterlincr, 
which  should  be  rejected.    That  the  287  bal- 
lots referred  to  in  the  town  of  Litchfield  are 
legal,  and  should  be  counted.     That  the  bal- 
lots in  the  town  of  Lyme,  in  which  the  letter 
'^r"  in  the  last  syllable  in  the  name  of  the 
candidate  for  judge  of  probate  was  erased, 
are  legal,  and  should  be  counted.    That  the 
four  ballots  described  in  paragraph  20  should 
be  rejected.     That  124  of  the  126  ballots  le^ 
jected  in  the  town  of  Bridgeport  should  be 
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counted.  That  the  14  ballots  in  the  town  of 
Winchester,  rejected  by  the  moderator  for 
the  reason  stated  in  paragraph  25,  were  prop- 
erly rejected. 

AndrewB*   Ch,  J.,   and  Torraneet  J., 

concurred. 

Seymour  and  Fenn,  JJ. ,  dissenting : 
We  cannot  concur  in  that  portion  of  the 
opinion  of  the  majority  of  the  court  which 
holds  that  the  superior  court,  in  ascertaining 
the  whole  number  of  votes  cast  for  secretary 
at  the  election  of  November,  1890,  should 
have  counted  the  500  ballots  which  the  evi- 
dence of  the  counters'  returns  and  moderators* 
certificates  show  were  rejected  and  excluded 
from  the  count  for  being  double.  It  was  the 
duty  of  the  relator  un^r  the  allegations  of 
his  information,  to  prove  that  he  received  a 
majority  of  the  votes  cast  at  such  election. 
In  discharge  of  that  duty  he  introduced  "  the 
evidence  of  the  sworn  officials  who  actually 
made  or  participated  in  the  count  of  the  bal- 
lots in  the  several  election  districts  of  the 
state,  together  with  the  counters'  certificates, 
made  immediately  after  the  completion  of 
the  count,  in  duplicate,  and  agreed  to  and 
signed  by  the  counters  participating  in  the 
count,  and  filed  with  and  indorsed  by  the 
moderators  of  the  electors'  meetings  in  the 
several  towns,  and  by  them  deposited,  one  in 
the  ballot  box  and  one  with  the  town  clerk 
of  each  town,  to  be  kept  on  file  pursuant  to 
section  237  of  the  General  Statutes.  This 
evidence  was  further  supplemented  by  the 
moderators*  returns  and  certificates  of  the 
vote  for  secretary,  and  at  least  by  the  evi- 
dence of  one  witness  who  participated  in  the 
count  and  declaration  of  the  vote  in  open 
meeting,  and  who  testified  that  the  figures 
for  the  different  candidates  for  secretary,  as 
shown  in  the  tabulated  statement  attached  to 
the  finding,  were  either  agreed  upon  without 
question  by  the  sworn  counters  who  partici- 
pated in  the  count,  or,  if  there  was  a  question 
in  regard  to  whether  certain  ballots  should 
be  counted,  are  the  figures  which  the  modera- 
tors in  the  several  towns  or  districts  deter- 
mined in  the  exercise  of  their  discretion  un- 
der the  law,  and  are  the  figures  which  were 
declared  by  said  moderators  in  open  meeting, 
without  question,  by  those  present  at  the  time 
of  said  declaration."  The  evidence  of  the 
counters'  returns  and  moderators'  certificates 
show,  among  other  things,  that  there  were 
in  all  509  ballots  rejected  and  excluded  from 
the  count  in  the  different  towns,  for  being 
double.  The  finding  states  that  ^  the  defend- 
ant claimed  that  the  burden  was  on  the  re- 
lator to  show  by  evidence  outside  of  said  re- 
turns that  said  rejected  ballots  were  legally 
rejected  by  said  moderators,  and  that  other- 
wise the  court  should  find  that  said  ballots 
were  not  legally  rejected,  and  count  the  same 
for  the  purpose  of  estimating  the  total  number 
of  votes  cast.  In  no  case,  except  in  the  single 
instance  of  the  town  of  Enfield,  did  it  appear 
for  whom  said  rejected  ballots  had  been  cast, 
or  that  the  name  of  either  candidate  for  sec- 
retary was  upon  any  of  the  ballots  so  re- 
jected. The  court  overruled  the  defendant's 
claim,  and  declined  to  count  said  ballots  so 
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rejected  as  double,  except  the  ballot  in  the 
town  of  Enfield,  hereinafter  referred  to.  No 
evidence  was  offered  to  show  that  all  of  said 
ballots  were  not  for  different  oersons  for  the 
same  office,  and  that  said  ballots  were  not, 
therefore,  double  ballots  within  the  meaning 
of  the  law;  and  no  evidence  was  produced 
before  the  court  to  show  that  for  any  reason 
any  of  said  ballots  were  improperly  rejected, 
except  one  ballot  in  the  town  of  Enfield. 
In  Enfield  two  straight  Republican  ballots, 
each  bearing  the  name  of  George  P.  McLean 
for  secretary,  were  found  folded  together  in 
the  same  envelope.  The  moderator  decided 
that  both  ballots  should  be  rejected.  This 
was  an  error.  By  the  provisions  of  section 
9,  chap.  247,  Pub.  Act  1889,  one  of  said 
ballots  should  have  been  counted  and  one 
rejected.  I  therefore  find  that  508  ballots  so 
rejected  by  the  moderators  in  said  towns  were 
proj)erly  rejected  and  excluded  from  the 
count,  and  that  1  ballot  was  improperly  re- 
jected, and  should  be  counted  for  said  Mc- 
Lean for  secretary. "  We  think  tliat  the  rul- 
ing of  the  superior  court  in  this  behalf  was 
correct.  Upon  general  principles  there  is, 
of  course,  no  reason  for  requiring  the  relator 
to  justify  in  advance  the  rejection  of  the  509 
ballots  by  evidence  outside  of  the  returns, 
which  does  not  ec^ually  apply  to  the  Bridge- 
port ballots,  and  indeed  to  all  the  other  re- 
jected ballots  which  were  in  dispute,  and 
which  the  finding  states  that  the  defendant, 
after  the  relator  hud  rested  his  case,  pro- 
duced evidence  to  show  were  improperly  re- 
jected, and  should  have  been  counted. for  the 
defendant. 

The  conclusion  that  evidence  outside  of 
the  returns  is  necessary  in  respect  to  the  509 
ballots  before  such  returns  become  even 
prima  facie  evidence  is  based  upon  the  claim 
tiiat  the  statement  of  the  respective  certifi- 
cates that  the  ballots  were  rejected  "for  be- 
ing double"  is  not  a  sufficient  statement  of 
the  reason  of  their  rejection,  and  that,  there- 
fore, they  stand  precisely  as  if  no  reason 
for  rejection  had  been  stated.  It  seems  to  us 
that  any  careful  examination  of  the  statutes, 
as  they  were  before  and  after  the  Election 
Law  of  1889  was  passed,  will  show  that  such 
claim  has  no  foundation  whatever  to  support 
it.  The  law  which  was  in  force  when  the 
Act  of  1B89  concerning  elections  was  passed 
defined  a  double  ballot  as  consisting**  of  two 
or  more  pieces  of  paper  upon  which  are 
duplicated  or  repeated  the  names  of  one  or 
more  candidates  for  the  same  office. "  It  pro- 
vided that  no  double  ballot  for  the  same 
office  should  be  counted,  and  that,  if  any 
ballot  should  contain  a  greater  number  of 
names  for  any  office  than  is  provided  by 
law,  it  should  not  be  counted  for  any  person 
for  such  office.  The  Act  of  1889  provides 
that,  "if  more  than  one  ballot  for  the  same 
office  shall  be  found  in  any  envelope,  and 
such  ballot  shall  be  for  the  same  person,  only 
one  shall  be  counted ;  and,  if  such  ballots 
shall  be  for  different  persons  for  the  same 
office,  neither  of  such  ballots  shall  be 
counted. "  The  law  requires  that  the  moder- 
ators of  the  respective  meetings  "shall. de- 
cide, in  case  of  doubt  or  dispute,  as  to  the 
reading  of   a  ballot,  or   whether   a   ballot 
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shoald  be  rejected  as  double  or  for  any  other 
cause ;  that  all  ballots  rejected  for  being  in 
the  wrong  box,  for  being  double,  or  contain- 
ing an  excess  of  candidates,  or  for  any  other 
cause,  shall  ...  be  preserved  In  a  sepa- 
rate parcel,  .  .  .  and  returned  to  the  box 
with  the  valid  votes."  The  law  further  re- 
quires the  ballot  boxes  to  be  locked  and 
sealed  after  the  ballots  are  counted  and  re- 
turned to  them,  and  to  be  carefully  pre- 
served, with  the  seal  unbroken,  for  six 
months,  except  in  case  of  an  official  exami- 
nation. It  is  the  duty  of  the  respective  pre- 
siding officers  of  the  electors'  meetings  to 
send  to  the  secretary,  with  the  certificate  of 
the  result  of  the  electors*  meeting,  which 
he  is  required  to  send  by  mail,  his  certifi- 
cate also  of  ** .  .  .  the  number  of  ballots 
in  each  box  not  counted  as  in  the  wrong 
box,  and  the  number  not  counted  for  being 
double,  and  the  number  rejected  for  other 
causes,  which  other  causes  shall  be  stated 
specifically  in  the  certificate.^  Such  being 
the  law,  it  appears  that  in  the  state  609  bal- 
lots were  rejected  by  the  several  moderators 
as  beinff  double,  and  a  proper  certificate  was 
returned  to  the  secretary  to  that  effect.  The 
finding  states  that  the  ballots  used  at  the  elec- 
tion were  kept  In  the  several  towns,  in  the 
ballot  boxes,  for  the  six  months  after  the 
election,  as  required  by  law,  and  after  that 
time,  except  in  fifteen  towns  named,  the 
boxes  were  open,  and  the  ballots  generally 
destroyed,  or  so  manipulated  as  to  be  of  no 
value  for  the  purpose  of  ascertaining  their 
number.  The  finding  states  that  no  claim 
was  made  that  a  re -examination  of  the  bal- 
lots in  any  of  the  ballot  boxes  of  the  fifteen 
towns  in  which  they  had  not  been  opened 
and  the  ballots  destroyed  or  manipulated, 
would  in  any  particular  vary  or  clmn/2:e  the 
result  of  the  count  or  state  of  the  vote,  as 
shown  by  the  counters'  evidence  and  returns 
and  the  moderators'  certificates,  except  in 
the  towns  of  Bridgeport,  East  Lyme,  and 
Thompson,  and  in  those  towns  upon  other 
points  than  the  double  ballots.  The  court 
therefore  saw  no  reason  to  open,  and  did  not, 
in  fact,  open,  the  boxes  except  from  said 
three  towns,  although  the  boxes  from  all 
fifteen  towns  were  in  court,  and  the  relator 
made  the  general  offer  to  have  Uiem  all 
opened. 

The  Statute  (Gen.  Stat,  g  287)  requires 
the  counters  to  deliver  to  the  moderator,  im- 
mediately after  the  count  is  completed,  "a 
certificate  in  duplicate,  stating  the  whole 
number  of  ballots  found  in  their  box,  the 
number  of  ballots  rejected  because  in  the 
wrong  box,  the  number  rejected  as  double, 
the  number  rejected  for  any  other  reason  and 
the  number  of  votes  counted  for  each  can- 
didate and  office,  respectively."  This  is  a 
clear  and  explicit  statement  of  what  the  cer- 
tificate shall  report  in  respect  to  rejected 
votes.  If  rejected  for  being  double,  the  cer- 
tificate shall  so  state.  So,  if  rejected  for 
being  in  the  wrong  box ;  and,  if  rejected  for 
any  other  reason,  that  reason  shall  be  stated. 
"Rejected  as  double"  is  the  formula  which 
the  statute  itself  provides  when  ballots  are 
rejected  for  being  double.  The  requirement 
that  the  number  of  ballota  rejected  "for  any 
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other  reason"  than  the  reasons  already  stated, 
necessarily  implies  that  certain  reasons  have 
been  already  required  to  be  stated,  when  they 
exist,  and  that  they  are  reasons  which,  when 
stated  in  the  terms  of  the  statute,  fulfill  its 
requirements.  In  short,  the  statute  treats 
"  for  beine  double"  as  a  sufficient  reason  to  be 
stated  in  me  certificate,  and  in  terms  requires 
it  to  be  given  as  the  reason  when  ballots  are 
rejected,  not  for  being  in  the  wron^  box, 
nor  for  any  other  reason.  The  provision  in 
section  240  of  the  statute,  that  when  the  bal- 
lots shall  be  rejected  for  any  other  causes 
than  for  being  in  the  wrong  box  or  for  beine 
double,  such  "other  cause  shall  be  stated 
specifically  In  the  certificate,"  shows  that 
"for  beins  In  the  wrong  box"  and  "for  be- 
in^  double  "  are  regarded  in  the  statute  as 
being  specific  statements  of  the  cause  of  re- 
jection. What  better  could  the  moderators 
do  than  follow  the  plain  instructions  of  the 
law?  Was  it  for  them,  in  each  instance  of 
rejection,  to  add  to  its  requirements  and 
state  whether  it  was  a  case  where  more  than 
one  ballot  for  the  same  office  was  found  in 
the  envelope,  or  a  case  where  more  than  one 
ballot  was  found  for  different  persons  for  the 
same  office,  any  more  than  it  would  be  their 
duty  to  state  into  which  of  the  wrong  boxes 
a  ballot  rejected  for  being  in  the  wrong  box 
was  placed  when,  as  at  a  town  election, 
more  than  two  boxes  were  used?  To  so  hold 
seems  to  us  to  do  violence  to  the  ordinary 
rules  of  statutory  construction,  and  to  make 
the  law  a  snare  to  catch  moderators, — the 
statute  instructing  them,  in  explicit  terms, 
to  do  one^  thing,  and  the  courts,  b^  a  con- 
struction of  those  unambiguous  directions, 
requiring  of  them  to  do  other  things  in  ad- 
dition, upon  the  penalty  of  otherwise  de- 
feating the  election. 

It  is  certain  that  when  the  secretary,  act- 
ing pursuant  to  section  241  of  the  statute, 
transmitted  to  the  town  clerks  of  the  several 
towns,  before  the  biennial  electors'  meeiinK 
in  1890,  blank  forms  for  the  returns  required 
to  be  made,  such  was  not  the  construction 
placed  upon  the  law  by  that  official,  for  the 
record  discloses  that  all  those  forms  con- 
tained "for  being  double"  as  the  ground  of 
rejection  to  be  stated  in  the  returns,  when  it 
existed.  That  this  fact  should  have  some 
weight  in  the  construction  of  the  law  13 
manifest.  In  Fields  v.  Osborne,  60  Conn.  551, 
12  L.  R.  A.  551,  this  court  gave  weight  in 
determining  upon  the  validity  of  the  '*For** 
ballots,  to  the  fact  that  the  secretary,  in  an 
unofficial  notice,  sent  to  every  postmaster, 
town  clerk,  and  chairman  of  £)emocratic  and 
Republican  committees,  a  form  of  ballot  con- 
taining the  word  "For"  before  the  title  of 
every  office  named  therein.  Ck>ntemporary 
construction  of  the  law  by  those  whose  duty 
it  is  to  act  under  it  has  ever  been  regard- 
ed as  entitled  to  consideration.  Tudkin  v. 
OateSy  60  Conn.  426,  and  cases  therein  cited. 
Again,  the  statute  (section  241)  not  only  re- 
quires the  secretary  to  transmit  forms  for  re- 
turns, but  it  also  expressly  requires  that 
"said  returns  shall  be  made  out,  certified, 
and  directed  according  to  such  forms."  This 
seems  to  us  an  additional  reason  for  declin- 
ing to  hold  that,  when  the  mandate  of  the 
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law  has  been  complied  'with,  every  return 
throughout  the  state  so  made  in  compliance 
therewith  must  be  held  presumptively  v6id» 
and  that  ''on  the  face  of  the  certificates  the 
ballots  rejected  for  bein^i:  double  seem  to  have 
been  illegally  rejected."  Upon  every  prin- 
ciple, official  forms  for  ballots  or  returns 
which  have  been  relied  upon  and  used  should 
be  upheld,  unless  clearly  illegal.  Election 
laws,  especially  as  regards  the  duties  of  the 
officials  to  whom  thel'x>nduct  of  elections  is 
intrusted,  should  be  as  simple  and  plain  as 
possible.  The  officials  should  be  held  to  a 
compliance  with  their  provisions,  without 
adding  thereto  or  abating  therefrom.  Any 
construction  which  adds  to  the  stated  provis- 
ions of  the  law,  and  requires  the  official  to 
go  beyond  them,  is  fraught  with  mischief, 
and  will  open  the  door  to  endless  contentions. 
The  situation,  then,  is  this :  The  modera- 
tors of  some  of  the  electors'  meetings  decided 
that  certain  ballots  must  be  rejected  as 
double.  The  ballots  so  rejected  were  in- 
dorsed and  preserved,  in  accordance  wiUi  the 
statute,  in  the  box  with  the  valid  votes.  The 
counters,  upon  the  completion  of  the  count, 
delivered  to  the  moderator  a  certificate  in 
duplicate,  containing  the  statutory  state- 
ments, and,  among  others,  the  statement  of 
tlie  number  rejected  as  double.  The  mod- 
erators sent  to  the  secretary  in  connection 
with  the  certificate  required  of  the  result 
of  the  electors'  meetings,  a  certificate  con- 
taining, among  other  things,  a  statement  of 
the  number  of  ballots  not  counted  for  be- 
ing double.  The  returns  required  by  law 
are  dulv  made.  The  votes,  as  returned,  are 
counted  by  the  legal  canvassers.  A  full  list 
of  the  persons  ancf  number  of  votes  given  for 
each,  together  with  the  returns  of  the  presid- 
ing officers,  is  laid  before  the  General  As- 
sembly. The  General  Assembly  neglects  to 
act,  either  by  declaring  the  person  whom  they 
legally  find  to  be  chosen,  and  giving  him 
notice  accordingly,  or  by  proceeding  on  the 
second  day  of  its  session,  as  is  provioed  when 
no  person  is  duly  elected,  to  choose  a  secre- 
tary. Months  elapKse.  The  last  incumbent 
of  the  office  is  holding  over  under  the  provis- 
ions of  the  law,  though  not  a  candidate  at 
the  election  of  1890,  and  not  claiming  to  have 
been  elected  at  that  election.  The  relator 
brings  an  information  in  the  nature  of  a  quo 
warranto,  in  which  he  claims  to  have  received 
a  majority  of  the  votes  cast  for  secretary  at 
the  last-named  election.  It  is  insisted  that 
he  has  not  shown  that  he  had  such  a  major- 
ity, because  he  had  not  proved,  in  addition 
to  his  other  evidence,  that  the  votes  rejected 
as  double  were  legally  rejected ;  that  he  must 
justify  in  advance  the  decision  of  the  several 
moderators  in  rejecting  the  509  ballots ;  and 
that  there  is  not  only  no  presumption  in  favor 
of  the  regularity  of  the  official  decisions, 
count,  and  returns,  but  a  presumption  against 
them,  for  the  defendant,  after  stating  the 
differences  between  the  old  law  and  tbe^pres- 
ent  Law  of  1889  in  regard  to  the  treatment 
of  double  ballots,  and  after  showing  that 
under  the  old  law  both  of  the  double  ballots 
were  to  be  rejected,  while  under  the  present 
law,  if  more  than  one  ballot  for  the  same 
office  shall  be  found  in  any  envelope,  and 
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such  ballots  shall  be  for  one  person,  one  shall 
be  counted,  says :  "  If  the  statement  of  these 
certificates  [».  6.,  that  the  rejected  ballots 
were  rejected  for  being  double]  is  to  be  taken 
without  explanation,  the  clear  inference  is 
that  ballots  were  summarily  rejected  for  the 
reason  that  they  were  double,  in  conformity 
with  the  law  as  it  was  before  1889  ;^  which 
is  to  say  that  the  clear  inference  is  that  the 
officials  appointed  and  acting  under  the  Law 
of  1889  were  either  ignorant  of  its  provisions 
or  willfully  disregarded  them,  and,  acting 
under  the  old  law,  rejected  both  ballots 
where  more  than  one  for  the  same  office  and 
for  the  same  person  were  found  in  one  envel- 
ope. We  have  not  so  understood  the  law  re- 
specting the  presumptions  arising  from  offi- 
cial acts. 

The  whole  matter  seems  to  us  plain  and 
easily  stated.  This  court  held  in  State  y. 
BvXkeley  (Conn.)  23  Atl.  Rep.  186,  that  the 
information  was  insufficient,  upon  demurrer, 
in  not  alleging  that  the  relator  had  a  major- 
ity of  all  votes,  but  only  the  majority  as  it 
appeared  by  the  .returns  of  the  presiding 
officers, while  other  parts  of  the  information 
showed  that  such  apparent  majority  was  in 
dispute.  The  relator  in  that  case  went  upon 
the  theor}'  that  in  court,  upon  an  information 
in  the  nature  of  quo  warranto,  as  well  as 
in  the  General  Assembly,  the  official  returns 
could  not  be  contradicted  or  questioned,  but 
were  conclusive.  Reclaimed,  in  effect,  that, 
under  the  admission  of  the  demurrer  that 
the  returns  showed  him  to  have  a  major- 
ity of  the  votes,  he  was,  so  far  as  that  point 
was  concerned,  and  if  that  was  the  only 
question  in  the  case,  entitled  to  a  judgment 
fn  his  favor.  But  this  couit  said :  While 
the  writ  of  quo  warranto  is  the  form  of  ac- 
tion specially  adapted  to  try  the  right  to  an 
office,  yet  it  tries  only  the  real  title.  It  can 
never  be  used  to  try  a  merely  apparent  title; 
that  is  to  say,  the  admission  of  an  alleviation 
in  a  quo  warranto  information  that  the  re- 
turns show  tbat  the  relator  had  a  majority 
of  the  votes  cast,  does  not,  of  itself,  entitle 
him  to  a  judgment.  In  the  courts,  the  re- 
turns, when  offered  in  evidence,  are  not  ex- 
empt from  examination,  to  test  and  contra- 
dict, if  it  does  so,  their  correctness.  But 
this  is  very  far  from  saying  that,  if  they  are 
subjected  to  no  examination,  they  prove  noth- 
ing. The  inherent  unsoundness  of  such  a 
proposition  will,  we  think,  be  apparent  upon 
a  consideration  of  the  situation.  In  an  in- 
formation like  the  one  under  discussion  the 
relator  must  aver,  amonj;  other  averments, 
as  the  foundation  of  his  proceeding,  in  sub- 
stance, that  upon  a  day  named  an  election 
for  state  officers  was  held,  as  required  by  the 
Constitution,  and  that  he  was  one  of  the  per- 
sons voted  for  at  said  election  for  secretary ; 
that  the  list  of  persons  voted  for  at  the  meet- 
ing of  the  electors  in  the  respective  towns  of 
the  state,  so  held  for  such  purpose,  and  of 
the  number  of  votes  at  such  meetings  given 
for  each,  were  made  and  certified  by  the 
pn^per  officers,  and  were  by  such  officers 
transmitted,  together  with  the  returns  of  said 
election,  to  the  secretary,  and  that  the  votes 
so  returned  showed  that  he  had  a  majority 
of  all  the  votes  cast  for  secretary  at  such 
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election.  No  lawyer  would  venture  to  omit 
such  averments  fron  an  information.  Nor 
would  he  venture  to  rest  his  case  without 
proving  such  of  them  as  were  denied,  and 
were  not  of  a  character  to  be  judicially  no- 
ticed. The  facts  averred  are  a  part  of  the 
election  process.  Mter  he  has  proved  that 
the  legal  returns  give  him  a  majority  of  the 
required  votes,  that  the  processes  of  election, 
so  far  as  they  have  been  exercised,  show  that 
he  is  entitled  to  a  declaration  of  his  election, 
has  he  proved  nothing  which  it  requires 
counter  proof  on  the  part  of  the  defendant  to 
overthrow?  Must  he  justify,  before  any  ev- 
idence is  offered  to  impeach  them,  the  decis- 
ions of  the  officials  to  whom  the  law  entrusts 
the  conduct  of  elections?  Would  any  one 
contend,  had  it  been  intimated  in  the  trial 
of  this  case,  that,  in  addition  to  the  aver- 
ments above  suggested  as  necessary  to  an  in- 
formation like  this,  it  should  be  added  that 
all  the  decisions  of  said  moderators  and  other 
officials  were  correct  and  in  strict  compliance 
with  the  requirements  of  law,  or  is  that  as- 
sumed until  the  contrary  is,  at  least,  sug- 
gested? To  hold  that  it  will  not  be  assumed 
seems  to  us  to  contradict  all  the  rules  re- 
specting the  presumptions  which  the  law 
makes  and  should  make  in  favor  of  official 
acts,  and  to  cast  a  burden  upon  the  relator 
which  it  is  not  his  duty  to  bear.  The  law 
places  the  duty  upon  the  moderators  of  de- 
ciding whether  certain  ballots  should  be  re- 
jected as  not  conforming  to  the  statute.  If 
they  do  not  conform,  they  are  not  valid  bal- 
lots under  the  law,  and  cannot  be  counted 
in  estimating  the  number  required  to  con- 
stitute a  majority.  The  moderators  decided 
that  509  ballots  in  different  towns  did  not 
conform  to  the  law,  and  they  were  not 
counted.  The  superior  court  declined  to  as- 
sume, in  the  absence  of  any  attempt  to  im- 
peach the  action  of  the  moderators  or  of  the 
counters  of  returns,  that  the  ballots  were  im- 
properly rejected,  or  that  the  burden  was  on 
the  relator  to  support  the  correctness  of  the 
official  returns  until  they  were  attacked. 
We  think  the  action  of  the  superior  court 
was  correct,  and  should  be  sustained  upon 
principle  and  authority  alike. 

Taylor,  in  his  work  on  Evidence,  places  the 
presumption  stated  in  the  maxim,  omnia 
prcBsurnvntur  rite  acta  esse,  and  which  he  says 
IS  one  of  the  most  important  presumptions 
known  to  the  law,  among  what  he  calls 
disputable  presumptions,  or  presumptions 
which,  while  sufficient  to  establish  a  prima 
facie  case,  and  to  throw  the  burden  of  proof 
on  the  other  party,  may  always  be  overcome 
by  opposing  proof.  He  gives  many  instances 
of  the  application  of  this  presumption  to  acts 
of  an  official  and  judicial  character.  High, 
Extr.  Legal  Rem.  S  688,  says:  "It  is  now 
the  well -establishea  doctrine  that  in  proceed- 
ings upon  information  to  test  the  title  to  a 
public  office  the  return  or  certificate  of  can- 
vassing officers  as  to  the  result  of  the  election 
is  not  conclusive  as  to  the  result  or  the  title 
to  such  office.  Such  officers  are,  in  general, 
held  to  be  only  ministerial  officers,  vested 
with  no  judicial  functions  whatever,  and 
their  return  is,  at  the  most,  but  prima  facie 
evidence  in  favor  of   the  incumbent  of  the 
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office.  The  courts  will  therefore  go  behind 
such  returns,  and  will  investigate  the  facta 
of  the  election,  the  number  of  votes  cast, 
and  the  legality  of  the  action  of  the  canvas- 
sers. For  this  purpose  they  may  receive  tes- 
timony, and  make  all  needful  investigation 
to  determine  the  question  in  dispute,  and,  if 
satisfied  that  the  proceedings  of  the  canvas- 
sers are  erroneous,  judgment  of  ouster  will 
be  given."  Was  there  any  evidence  in  this 
case  to  satisfy  the  court  that  the  proceedings 
of  the  officials  were  erroneous,  except  m 
the  case  of  the  two  Enfield  ballots?  Jud^ 
Cooley,  in  his  work  on  Constitutional  Lim- 
itation, 6th  ed.  pp.  785 tft  seg,  says:  **A3  the 
election  officers  perform  for  the  most  part 
ministerial  functions  only,  their  returns,  and 
the  certificates  of  election  which  are  issued 
upon  them,  are  not  conclusive  in  favor  of  the 
Dfficers  who  would  thereby  appear  to  be 
chosen,  but  the  final  decision  must  rest  with 
the  courts.  .  .  .  Where,  however,  the 
question  arises  collaterally,  and  not  in  a  di- 
rect proceeding  to  try  the  title  to  the  office, 
the  correctness  of  the  decision  of  the  can- 
vassers cannot  be  called  in  question,  but 
must  be  conclusively  presumed  to  be  cor- 
rect. .  .  .  The  most  important  question 
which  remains  to  be  mentioned  relates'to  the 
evidence  which  the  courts  are  at  libert>'  to 
receive,  and  the  facts  which  it  is  proper  to 
spread  before  the  jury  when  an  issue  is  made 
upon  an  election  for  a  trial  at  law.  .  . 
We  have  already  seen  that  the  certificates  or 
detorminations  of  the  various  canvassing 
boards,  ti^ough  conclusive  in  collateral  in- 

auiries,  do  not  preclude  an  investigation  by 
le  courts  into  uie  facts  which  they  certify. 
They  are  prima  facie  evidence,  however, 
even  In  the  courts,  and  this  is  so  notwith- 
standing alterations  appear.  But  back  of 
this  prima  facie  case  the  courts  may  go,  and 
the  (^terminations  of  the  state  board  may  be 
corrected  by  those  of  the  district  boards,  and 
the  latter  by  the  ballots  themselves,  when 
the  ballots  are  still  in  existence,  and  have 
been  kept  as  required.  If,  however,  the  bal- 
lots have  not  been  kept  as  required  by  law, 
and  surrounded  by  such  securities  as  the  law 
has  prescribed  with  a  view  to  their  safe  pres- 
ervation as  the  best  evidence  of  the  election, 
it  would  seem  they  should  not  be  received 
in  evidence  at  all,  or,  if  received,  it  should 
be  left  to  the  jury  to  determine,  upon  all 
the  circumstances  of  the  case,  whether  they 
constitute  more  reliable  evidence  than  the 
inspectors'  certificate,  which  is  usually  pre- 
paid immediately  on  the  close  of  the  elec- 
tion, and  upon  actual  count  of  the  ballots  as 
then  made  by  the  officers  whose  duty  it  is  to 
do  so. "  It  is  stated  in  6  Am.  «&  Eng.  Ency- 
clop.  Law,  p.  885,  that  **the  returns,  when 
regular  and  properly  authenticated,  are  not 
only  conclusive  upon  the  board  of  canvassing 
officers,  as  we  have  seen,  but  are  also  prima 
facie  evidence  of  the  number  of  votes  cast  in 
a  proceeding  to  contest  the  election ;  and  the 
burden  of  proof  is  upon  the  person  who  as- 
sails theii  correctness."  See  also  opinion  of 
Comstock,  Ch.  J.,  in  Feopie  v.  Minek,  21  N. 
Y.  541,  and  PeapU  v.  Cook,  8  N.  Y.  67,  and 
j  cases  cited  in  Cooley,  Const.  Lim.  supra. 
I      We  have  laid  no  stress  in  this  opinion 


1808. 


Nblmxh  t.  Hitbbakd. 


875 


upon  the  reauirement  of  our  statute  that  the 
moderator  snail  ** decide"  whether  a  ballot 
shall  be  rejected  as  double,  or  for  any  other 
•cause.  If  the  function  he  performs  of  thus 
•deciding?  is  ministerial  only,  and  not  judi- 
cial, yet  the  authorities  already  referred  to 
abundantly  support  the  position  to  which  a 
•consideration  of  the  le^al  principles  involved 
seemed  irresistibly  tolead,  namely,  that  the 
returns  and  certificates  which  were  introduced 
were  to  be  taken  as  correct  until  attacked, 
and  that  the  508  ballots,  against  the  leirality 
of  rejecting  which  no  proof  was  offered, 
could  not  be  counted  in  ascertaining  the 
number  of  votes  cast  for  secretary  at  the  last 
election.  It  is  suggested  in  the  opinion  of 
the  majority  of  the  court  that,  even  if  such 
a  presumption  in  favor  of  official  acts  exist, 
yet  in  this  case  it  is  met  and  neutralized  by 
the  presumption  that  every  voter  has  con- 
formed to  the  law,  and  done  no  act  which 
should  deprive  him  of  his  vote.  We  do  not 
fmderstand  that  such  presumption  has  ever 


been  held  to  neutralize  the  presumption  aris- 
ing from  official  acts.  But  in  this  case  we 
submit  that  no  such  presumption  exists.  It 
was  not  claimed  at  the  trial,  nor  at  the  argu- 
ment before  us,  that  there  were  not  509  cases 
where  the  voters  had  in  fact  failed  to  con- 
form to  the  law  by  depositing  ballots  which 
violated  some  one  of  its  provisions.  The 
contention  was,  not  that  the  voter  had  ob- 
served the  law,  but  that  the  moderator  had 
failed  to  sufficiently  particularize  which 
provision  of  the  law  against  double  ballots 
had  been  violated. 

The  conclusions  to  which  we  have  come 
in  this  case  apply  with  equal  force  to  the 
case  of  State  v.  Benry,  whicb  was  argued 
in  connection  with  it.  And  for  the  reasons 
herein  stated  we  think  that  the  action  of  the 
superior  court  in  that  case  also,  in  declining 
to  count  the  ballots  rejected  by  the  modera- 
tors as  double,  except  the  ballot  in  the  town 
of  Enfield,  was  correct,  and  should  be  sus- 
tained. 


ALABAMA  SUPREME  COURT. 


O.  O.  NELSON  et  al,,  AppU., 
8.  D.  HUBBARD. 


ADAMS  COTTON  MILLS  et  (U. 

V. 

J.  W.  DIMMICE  ^  al. 


.) 


1.  The  cHMftlwtlon  of  a  eorporatioa 
works  an  abatement  of  suits  pending 
ai^ainst  it  and  presents  an  insuperable  Impedl- 
ment  to  the  iDStitutlon  of  new  salts  ajniinst  It  un- 
lets some  clear  statutory  provision  prevents  the 
termination  of  its  existenoe  for  the  purposes  of 
its  organisttion  from  havlncr  this  effects 

Mm  The  eontiiiiiatiOB  of  the  existence  of 
corporations  "dissolTed  by  forfeiture 
er  any  other  causet**  provided  for  by  Code, 
1 1690.  does  not  apply  to  oorporatiozis  dissolved 
by  the  voluntary  act  of  the  owners  of  three 
fourths  of  the  stock  under  H 1688-1688,  which  sup- 
ply a  complete  scheme  or  system  of  procedure 
for  winding  np  its  affairs. 

Zm  A  Statute  which  defeats  the  rig^ht  of 
action  against  a  corporation  by  its 

'  dissolution  does  not  impiUr  the  obligation  of 
contracts  where  it  provides  for  the  administra- 
tion of  the  assets  for  the  benefit  of  creditors  and 
stockholders. 

4«  A  suit  to  foreclose  a  ukortgtLge  can- 
not be  broug^ht  as  an  independent  suit 

aicainst  a  oorporation  after  a  decree  of  dissolu- 
tion under  Code,  H  1688-1680,  but  a  claim  should 
be  filed  in  the  dissolution  proceedings. 

5«  The  fhtUure  of  a  person  nominated 
by  the  majority  of  the  sto<skholders  to 


accept  and  qualiiy  as  receiTer  of  a  dis- 
solved oorporation  does  not  prevent  the  decree 
from  terminating  its  existence. 

6«  A  complaint  on  a  corporation  mort- 
sra^  need  not  allege  alBrmatiwely 
that  the  necessary  notice  was  pub- 
lished for  the  meeting  which  authorized  the 
mortgage,  as  the  omission  of  such  prerequisite  is 
defensive  matter. 

7.  A  constitutional  limitation  on  the 
issue  of  corporate  bonds  except  for 
money*  labor  done,  or  property  received,  and 
a  provision  that  all  fictitious  Indebtedness  shall 
be  void,  do  not  prevent  pledging  the  bonds  of  a 
corporation  for  an  amount  in  excess  of  the  In- 
debtedness to  be  secured. 

8.  The  flsUure  to  |giwe  notice  of  a  meet- 
ing at  irhich  corporate  bonds  and 
morticaffe  are  authorised  is  immate- 
rial when  all  persons  having  any  beneficial  in- 
terest in  the  corporation  as  stockholders  have 
ratified  the  action  with  full  knowledge  of  the 
facts. 

9.  That  the  terms  of  the  resolution 
under  which  corporate  bonds  were 
pledi^  did  not  authorise  the  plBdgB 

will  not  invalidate  it  if  it  was  made  with  the 
knowledge  and  at  the  Instance  of  all  the  stock- 
holders and  has  been  solemnly  ratified  by  them 
with  full  knowledge  of  the  facts. 

10*  The  riflfhtoftrustees  in  a  corporate 
vkortgm,ge  to  take  possession  and  con- 
trol of  the  property  and  carry  on  the  busi* 
nesB  for  which  it  is  used  is  a  property  right  or  in- 
terest which  survives  the  voluntary  dissolution 
of  the  corporation. 

1 1  •  Trustees  in  a  mortfrage  cannot  ac- 
quire or  surrender  any  powers  involving 


NoTS.— The  importance  of  the  above  decision, 
sspecially  as  to  the  effect  of  dissolution  on  mort- 
gage foreclosures,  is  by  no  means  destroyed  by  the 
fact  that  it  depends  in  some  particulars  upon  stat- 
utory provisions.  The  principle  may  have  appli- 
cation nnder  somewhat  similar  statutes  elsewhere. 
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For  note  on  the  effect  of  an  adjudication  of  in- 
solvency and  of  proceedings  for  dissolution  upon 
the  rights  of  actions  of  a  corporation,  see  Milwau- 
kee Mut.  F.  Ins.  Co.  V.  Sentinel  Co.  (WisJ  16  L.  iU 
A.6S7. 


See  also  27  L.  R.  A.  369 ;  33  L.  K.  A.  252. 
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July, 


a  obange  In  the  terms  of  the  mortgage  without 

the  ooDsent  of  all  peraoDB  for  whose  seountj  it 

fltonda* 

(July  27, 188S.) 

CR08SAPPEAI>S  by  stockholdera  of  the 
Adams  Cotton  Mills  who  were  seeking  a 
volantary  dissolution  of  the  corporation,  by 
the  corporation  itself,  and  by  J.  W.  Dimmick 
and  others,  trustees  under  a  mortgage  which 
had  been  giyen  by  the  corporation  and  who 
were  seeking  its  foreclosure,  from  ruliDgs  of 
the  City  Court  of  Montgomery  which  per- 
mitted the  trustees  to  obtain  a  portion  of  the 
relief  which  they  sought    Reversed,  . 

After  a  decree  had  been  passed  dissolying 
the  corporation  in  accordance  with  the  petition 
of  Nelson  et  o^.,  a  bill  was  filed  by  Dimmick 
et  aL,  trustees  under  a  mortgage  which  had 
been  giyen  by  the  corporation,  to  procure  its 
foreclosure,  and  the  execution  of  trusts  pro- 
vided for  in  the  mortgage.  The  corporation 
interposed  a  demurrer  based  on  the  ground  that 
the  issuance  of  the  bonds  was  unauthorized, 
and  particularly,  as  its  seventeenth  ground  of 
demiirrer,  it  ursed  that "  it  is  not  alleged  that 
the  board  of  directors  had  any  authority  to 

gass  the  resolution  alleged  to  have  been  passed 
ythem  in  reference  to  said  bonds  placed  with 
the  First  National  Bank."  The  seventeenth 
ground  of  demurrer  alone  was  sustained. 

The  petitioners  for  the  dissolution  of  the 
corporation  moved  to  dismiss  the  bill  filed  by 
the  trustees  on  the  ground  that  the  corpora- 
tion having  been  dissolved  could  not  be  sued, 
and  that  me  claim  should  be  contested  upon 
the  appointment  of  a  receiver.  This  motion 
was  overruled. 

Further  facts  appear  in  the  opinion. 

Messrs.  Watts  A  Son  for  Uie  Adams  Cot- 
ton Mills  and  its  stockholders. 

Messrs.  Tompkins  A  Troy  and  Brickell* 
Semple  Sb  Gunter  for  the  trustees  under 
the  mortgage. 

Walker,  J.,  delivered  the  opinion  of  the 
court: 

Provision  is  made  in  this  state  for  the  volun- 
tary dissolution  of  any  private  corporation, 
organized  under  the  general  law.  at  the  in- 
stance of  a  majority  of  the  stockholders,  own- 
ing three  fourths  of  the  stock.  The  existence 
of  the  corporation  may  be  terminated  though 
the  term  for  which  it  was  chartered  has  not 
expired,  though  there  is  no  ground  for  vacat- 
ing its  charter  or  forfeiting  its  franchises, 
whether  it  is  solvent  or  insolvent,  and  whether 
it  has  been  successful  or  unsuccessful  in  the 
business  for  the  prosecution  of  which  it  was 
organized.  The  law  makes  it  one  of  the  terms 
of  the  agreement  which  binds  the  stockholders 
together  as  a  body  corporate  that  the  associa- 
tion may  t>e  disbanded  and  the  business  stopped 
and  wound  up  whenever  a  majority  oi  the 
stockholders,  owning  three  fourths  of  the 
stock,  choose  to  do  so,  and  take  the  steps  pre- 
scribed by  the  statute  for  the  accomplishment 
of  this  result.  We  copy  from  the  Code  the 
sections  containing  the  provisions  on  this  sub- 
iect:  "lesa  (2054).  Petition  for  dissolution. 
Whenever  a  majoritj  of  the  stockholders  of 
any  private  corporation,  owning  three  fourths 
of  the  stock,  wish  to  dissolve  the  corporation, 
they  may  do  so  in  the  following  manner:  They 
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shall  file  a  petition  in  the  chancery  court  of 
the  division  in  which  the  corporation  is  located^ 
or  has  its  principal  place  of  business,  settine 
forth  the  names  of  all  the  stockholders  and 
their  residences,  the  amount  of  stock  owned 
by  each  stockholder,  as  nearly  as  practicable 
all  the  property,  real  and  personal,  of  the  cor- 
poration, and  stating  that  it  is  the  wish  of  the 
petitioners  to  dissolve  the  corporation.  1684 
(2055).  Notice  by  register,  upon  the  filing 
of  such  petition,  the  register  shall  give  notice 
by  subpoena  to  all  the  stockholders  not  joining 
in  the  petition  to  appear  within  thirty  days 
after  service  and  contest  the  same;  and,  if  any 
stockholder  residing  out  of  the  state  does  not 
join  in  the  petition,  he  shall  be  made  a  party 
by  advertisement  in  the  manner  nonresident 
defendants  are  made  parties,  and  he  has  thirty 
days  after  the  perfecting  of  such  notice  to  an- 
swer and  contest  the  petition.  1685  (2056). 
When  dissolution  decreed.  If,  at  a  regular 
term  of  the  chancery  court  after  the  cause  is  at 
issue,  it  be  made  to  appear  to  the  chancellor 
that  a  majority  of  the  stockholders  wish  to  dis- 
solve the  corporation,  proof  being  made  as  in 
chancery  cases,  the  chancellor  shall  decree  the 
corporation  dissolved.  1686  (2057,  2059).  Re- 
ceiver appointed— His  duties.  Upon  decree  of 
dissolution,  the  chancellor  shall  appoint  a  re- 
ceiver of  all  the  property  and  assets  of  the  cor- 
poration. The  chancellor  shall  direct  the  re- 
ceiver to  collect,  by  suit  or  otherwise,  all  the 
debts  due  the  corporation,  and  sell  property, 
real  or  personal,  belonging  to  the  corporation, 
and  how  he  shall  make  tiUe  thereto  to  the  pur- 
chaser. The  chancellor  may,  in  his  discretion, 
authorize  the  receiver  to  proceed,  without  suit, 
to  sell  any  or  all  of  the  debts  and  assets  of  the 
corporation  at  public  sale  for  cash,  or  on  such 
terms  as  in  his  judgment  the  interest  of  the 
parties  may  require.  1687  (2058).  How  se- 
lected— ^Bond.  The  person  nominated  by  the 
majority  of  the  stockholders  must  be  appointed 
receiver,  if  they  can  agree;  but,  if  they  fail  to 
agree  for  ten  days  after  the  decree  of  the  dis- 
solution, the  chancellor,  in  term  time  or  vaca- 
tion, or  the  register  in  his  absence,  must  ap- 
point such  receiver,  requiring  proper  bond  and 
sureties  for  the  performance  of  his  duties. 
1688  (2060,  2061).  Receiver  pays  debts— Con- 
tested claims.  In  the  performance  of  hii 
duties  under  the  decree,  the  receiver  shall  pay 
the  debts  of  the  corporation  in  full  or  ratably^ 
as  the  funds  realized  may  permit.  If  any 
claim  is  contested,  it  must  be  filed  by  the 
claimant  in  the  court,  and  the  genuineness 
thereof  ascertained  as  in  other  contested  claims 
in  chancery.  The  residue,  after  the  debts  and 
costs  are  paid,  shall  be  divided  among  the 
stockholders  according  to  the  amount  of  stock 
owned  by  each.  1689  (2062).  Appeal.  Any 
party  dissatisfied  with  the  decree  of  dissolution 
ma^  appeal,  giving  bond  and  sureties,  as  pre- 
scnbea  by  the  chancellor  or  register." 

A  majority  of  the  stockholders,  owning  more 
than  three  fourths  of  the  stock,  in  the  domes- 
tic corporation  known  as  "Adams  Cotton 
Mills,"  filed  their  petition  on  the  equity  side 
of  the  city  court  of  Montgomery  for  the  dis- 
solution of  that  corporation,  under  the  statute 
above  quoted.  A  sin^gle  stockholder,  who  did 
not  join  in  the  F#titiiQ||^was  the  only  party  de- 
fendant thereto!  TU^^iSPGeeding  was  con- 
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ducted  in  itrlct  conformity  with  the  proyirions 
of  the  statute,  and  on  the  6th  day  of  Januaiy, 
1892,  a  decree  was  made  dissolving  the  corpo- 
ration. On  the  8th  day  of  January,  1892,  W. 
B.  Tanner,  who  had  heen  nominated  by  a  ma- 
jority of  the  stockholders,  was  appointed  re- 
ceiver; but,  it  appearing  to  the  court  that  said 
Tanner  had  a  lease  on  the  property  of  the  dis- 
Bolved  corporation,  it  was  provid^  In  the  de- 
cree appointing:  him  receiver  that  he  should 
not  act  as  receiver  or  he  responsible  as  such 
until  he  should  file  in  the  court  an  instrument 
in  writing,  surrenderine  all  rights  as  such  les- 
see, and  until  be  shoula  give&nd  as  provided 
for  in  the  decree.  On  the  18th  day  of  Janu- 
ary, 1892,  eight  days  after  the  date  of  the  de- 
cree dissolving  the  corporation,  the  trustees  in 
a  mortgage  or  deed  of  trust  alleged  to  have 
been  made  by  the  cori)oration  on  the  Ist  day 
of  Maj,  1889,  filed  their  independent  original 
bill  of^^complaint  on  the  eouity  side  of  the  same 
court  for  the  execution  or  the  trusts  of  that  in- 
strument and  for  its  foreclosure.  The  corpo- 
ration itself  and  its  stockholders  were  named 
as  parties  defendant  to  this  bill.  The  petition- 
ers in  the  dissolution  proceeding  and  the  same 
Eersons  as  defendants  to  the  original  bill  filed 
y  the  trustees  made  a  motion  in  each  of  those 
causes  to  dismiss  the  bill  filed  by  the  trustees 
as  an  independent  bill  of  complaint,  that  said 
bill  of  complaint  be  treated  as  a  claim  filed  in 
the  dissoiuaon  proceeding,  and  that  an  order 
be  made  that  the  receiver,  w^en  appointed  in 
the  dissolution  proceeding,  should  examine  in- 
to the  claim  and  contest  the  same,  if  he  should 
see  proper  to  do  so.  These  motions  were  over- 
niled,  and  the  trustees  were  permitted  to  pro- 
ceed with  their  suit  as  an  independent  cause. 
Tbis  action  is  assigned  as  error.  In  support 
of  this  af>8ie:oment,  it  is  contended  that  after 
the  dissolution  of  the  corporation  claims  against 
it  cannot  be  enforced  by  suit  against  the  cor- 
poration, but,  if  contested,  must  be  filed  by 
the  claimant  in  the  dissolution  proceeding. 
A  review  of  the  ruling  on  the  motions  above 
mentioued  involves  a  consideration  of  the  ef- 
fect of  the  decree  of  dissolution,  and  a  deter- 
mination of  the  proper  mode  of  enforcing 
claims  a^lDst  the  dissolved  corporation. 

The  dissolution  of  a  corporation  implies  its 
utter  extinction  and  obliteration  as  a  body 
capable  of  suing  or  being  sued,  or  in  whose 
favor  obligations  exist  or  upon  which  liabili- 
ties are  imposed.  For  all  legal  purposes  the 
dissolution  is  the  death  of  the  corporation; 
thereafter  it  is  a  mere  nonentity.  The  eifect 
at  common  law  was  that  its  real  estate  remain- 
ing unsold  reverted  to  the  original  grantor,  or 
bis  heirs,  its  personal  estate  went  to  the  crown, 
or  to  the  state  in  this  country,  and  the  debts 
due  to  and  from  it  were  totally  extinguished. 
Pam:haU  v.  WhittHtt,  11  Ala.  472:  Saltmarah 
T.  Planters  d  M,  Bank,  14  Ala.  668.  Such  is 
the  effect  at  law,  where  only  legal  rights  or 
titles  are  recognized.  But  courts  of  equity  re- 
gard a  business  corporation  as  holding  the 
legal  title  to  its  property  in  trust  for  its  stock- 
holders and  its  creditors.  Equity  treats  its 
property  as  appropriated  and  devoted  to  cer- 
tain purposes,  to  which  it  is  to  be  applied 
though  the  existence  of  the  corporation  itself 
is  terminated,  and  legal  remeaies  against  ft 
are  extinguished.    The  rights  of  those  who 
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are  beneficially  interested  in  the  property  of 
the  corporaiion  survive  and  are  enforced^ 
though  the  artificial  being  in  which  the  legal 
title  is  vested  passes  out  of  existence.  It  is 
plain,  upon  a  consideration  of  the  real  nature 
and  object  of  the  corporate  association,  that  its 
property  is  held  and  used  in  its  business  for 
the  ultimate  profit  or  advantage,  not  of  the 
corporation  itself,  but  of  those  who  as  stock- 
holaers  have  embarked  their  means  in  the  en- 
terprise; and  that  the  reliance  of  those  who 
have  demands  against  it  is  not  upon  the  re- 
sponsibility of  the  mere  legal  entity  in  the 
name  of  which  the  business  Is  transacted,  but 
upon  the  material  resources  which  are  pledged 
for  the  satisfaction  of  the  liabilities  which  may 
be  incurred  in  its  name.  A  court  of  equity 
sees  to  it  that  the  propertv  is  applied  to  the 
purposes  to  which  it  was  devoted,  though  the 
agency  which  was  specially  provided  for  the 
execution  of  the  trust  has  been  totally  de- 
stroyed. The  trust  is  not  allowed  to  fail  for 
the  want  of  a  trustee.  Mumma  v.  Potomac 
Co.  88  U.  8.  8  Pet.  281,  8  L.  ed.  945;  Cwrran. 
V.  ArkanMS,  56  TJ.  S.  16  How.  311,  14  L.  ed. 
709;  Broughton  v.  Pensaecia,  98  U.  S.  266,  2a 
L.  ed.  896;  2  Morawetz,  Priv.  Corp.  gg  1082  et 
9eq.;  4  Am.  «&  £ng.  Encyclop.  Law.  806. 

in  Broughton  v.  Pensacola,  supra,  it  was 
said:  "The  ancient  doctrine  that,  upon  the 
repeal  of  a  private  corporation,  its  debts  were 
extinguished,  and  its  real  property  revertod  to- 
ils erantors,  and  its  personal  propertv  vested 
in  the  state,  has  been  so  far  modified  by  mod- 
ern adjudications  that  a  court  of  equity  will 
now  lay  hold  of  the  property  of  a  dissolved 
corporation,  and  administer  it  for  the  benefit 
of  its  creditors  and  stockholders.  The  obliga- 
tion of  the  contracts,  made  while  the  corpora- 
tion was  in  existence,  survives  its  dissolution; 
and  the  contracts  may  be  enforced  by  a  court 
of  equity  so  far  as  to  subject,  for  their  satis- 
faction, any  property  possessed  by  the  corpo- 
ration at  the  time.  In  view  of  equity,  ita 
property  constitutes  a  trust  fund  pledged  to- 
the  payment  of  the  debts  of  creditors  and 
stockholders." 

Upon  the  dissolution  of  a  corporation,  un- 
less some  statute  regulates  the  succession  to  its- 
property  and  prescribes  the  mode  of  adminis- 
tering upon  its  assets  and  winding  up  its  af- 
fairs, recourse  must  be  had,  for  the  protection 
of  the  rights  of  creditors  and  stockholders,  to- 
the  ordinary  and  established  remedies  of  courts 
of  equity  for  the  enforcement  of  trusts  upon 
property  which  is  left  without  a  trustee  en- 
titled to  hold  and  dispose  of  it.  In  such  case 
the  defunct  corporation  itself  could  no  more 
be  proceeded  against  than  could  a  dead  man 
in  reference  to  obligations  incurred  by  him  in 
his  lifetime.  Frequently,  under  statutes  on 
the  subject,  the  dissolution  of  a  corporation  is 
effected  in  such  a  way  that,  after  all  its  powers 
of  carrying  on  the  business  for  which  it  was 
chartered  are  withdrawn,  its  life  is  yet  pre- 
served for  a  certain  defined  period  for  the  pur- 
pose of  prosecuting  and  defending  suits  and 
settling  its  affairs.  But  such  prolongation  of 
the  existence  of  the  corporation,  after  its  dis- 
solution in  a  mode  authorized  by  law,  cannot, 
be  recognized  unless  it  is  specially  provided 
for  by  legislative  enactment.  The  dissolution 
of  a  corporation  works  an  abatement  of  8uit» 
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then  pending  against  it,  and  presents  an  insu- 
perable impediment  to  tbe  institution  of  new 
suits  against  it,  unless  some  clear  statutory 
provision  preventa  the  termination  of  its  exist- 
•ence,  for  the  purposes  of  its  organization, 
from  having  this  effect.  Saltmarsh  v.  Plant- 
era  A  M.  Bank,  17  Ala.  761;  Fir$t  Nat.  Bank 
cfSdma  v.  (Mby,  88  U.  8.  21  Wall.  609,  22 
t.  ed.  687;  Nevitt  v.  P&rt  Oibwn  Bank,  6 
Smedes  &  M.  513;  Havemeyer  v.  Ban  Franeuco 
City  dh  County  Bujm-,  Ct.  84  Cal.  827. 

There  is  a  provision  in  our  statutes  for  the 
prolongation  of  tbe  corporate  existence  in  cer- 
tain cases  and  for  certain  specified  purposes. 
Section  1690  of  the  Code,  which  immediately 
follows  tbe  provisions  above  quoted  in  refer- 
•enceto  the  voluntary  dissolution  of  corpora- 
tions, is  in  these  words:  "All  corporations 
whose  powers  expire  by  limitation,  all  wbich 
are  dissolved  by  forfeiture  or  any  other  cause, 
«xist  as  bodies  corporate  for  the  term  of  five 
years  after  such  dissolution,  for  the  purpose 
•of  i)roeecutinir  or  defending  suits,  settling  their 
business,  disposina;  of  their  property,  and  di- 
"viding  tbeir  capital  stock,  but  not  for  the  pur- 
^se  of  continuing  their  business."  The  ques- 
tion now  presented  is,  Does  this  provision 
apply  in  the  case  of  a  corporation  which  has 
been  dissolved  at  the  instance  of  a  majority  of 
Its  stockholders,  under  the  provisions  of  the 
preceding  sections,  which  have  already  been 
•copied  into  this  opinion?  There  is  some 
plausibility  in  the  suggestion  that  a  corpora- 
tion which  has  been  dissolved  by  the  volun- 
tary action  of  its  stockholders  is  not  within 
the  terms  of  the  section  last  copied,  as  its  pow- 
ders did  not  expire  bv  limitation,  and  it  was 
not  dissolved  by  forfeiture,  and  it  cannot  prop- 
erly be  regarded  as  dissolved  for  "any  other 
•cause,"  when  its  dissolution  is  brought  about 
by  the  mere  wish  of  a  majority  of  its  stock- 
holders expressed  in  the  manner  prescribed  by 
the  statute.  The  statute  does  not,  however, 
«eem  to  require  that  a  corporation,  to  come 
within  the  class  last  mentioned,  must  have 
been  dissolved  "for  cause."  We  think  that 
on  a  fair  interpretation  of  the  language  of  the 
first  part  of  tbe  section,  if  not  read  in  connec- 
tion with  what  follows,  the  enumeration  is  so 
<>xpressed  as  to  include  all  corporations  which 
have  been  dissolved  In  any  manner  whatso- 
ever. But  in  the  latter  part  of  tbe  section  the 
purposes  to  subserve  which  the  existence  of  the 
•enumerated  clasf^es  of  corporations  is  extended 
•are  clearly  expressed.  They  are  kept  alive 
solely  "for  tbepurpose  of  prosecuting  or  defend- 
ing suits,  settling  their  business,  disponing  of 
tbeir  property,  and  dividing  their  capital  stock." 
-Could  this  provision  have  been  intended  to  ap- 
ply to  the  case  of  a  corporation  which  has  been 
•dissolved  under  a  law  which  clearly  provides 
for  the  accomplishment  of  all  the  purposes 
mentioned  by  an  agency  other  than  the  cor- 
poration itself  ?  That  is  the  case  of  a  corpora- 
tion which  is  dissolved  at  the  instance  of  a 
tnajority  of  its  stockholders,  pursuant  to  the 
-provisions  of  the  preceding  sections  of  tbe 
same  chapter  of  the  Code.  To  the  receiver, 
who  must  be  appointed  in  such  case  when  tbe 
-dissolution  is  decreed,  are  intrusted  the  duties 
^nd  powers  of  pn  secuting  suits  or  claims  in 
favor  of  the  corporation,  of  collecting  claims 
against  it,  of  settling  its  business,  of  disposing 

17  L.  R.  A. 


of  its  property,  and  of  dividing  its  capital 
stock.  Code,  §§  1686-1688.  copied  above. 
Tbe  provisions  for  the  accomplishment  of  fdl 
these  purposes  by  the  receiver,  actio ff  under 
the  orders  of  the  court  in  the  dissolution  pro- 
ceeding, involved  the  withdrawal  from  the  ooi^ 
poracion  itself  of  the  right  to  do  the  same 
things.  The  performance  by  the  corporation, 
after  the  decree  of  dissolution,  of  the  functions 
mentioned  in  section  1690,  cannot  be  recon- 
ciled with  the  exercise  by  a  receiver  appointed 
under  the  preceding  sections  of  the  powers 
plainly  conferred  upon  him.  The  several  sec- 
tions are,  if  possible,  to  be  so  construed  as  not 
to  conflict  in  their  provisions.  There  is  a  field 
for  the  operation  of  section  1690  in  all  cases 
where  the  law  does  not  speciallv  provide 
for  the  termination  of  the  right  of  a  corpo- 
ration to  continue  business  under  its  char- 
ter, having  the  effect  of  devolving  upon  some 
other  agency  the  power  and  duty  of  prose- 
cuting and  defending  claims  in  favor  or  and 
against  it,  and  of  winding  up  its  affairs  in  other 
respects.  But  that  general  provision  does 
not  apply  when  all  the  purposes  of  its  enact- 
ment, as  expressed  upon  its  face,  are  specinllj 
provided  for  otherwise.  The  conclusion  is 
that  a  corporation  which  has  been  dissolved 
under  the  preceding  sections  no  longer  exists 
for  the  purposes  mentioned  in  the  latter  sec- 
tion. It  can  no  longer  sue  or  be  sued,  as  its 
powers  in  this  re|B;ara  have  been  surrendered, 
and  must  be  conferred  upon  another. 

The  statute  under  which  the  corporation  in 
question,  Adams  Cotton  Mills,  was  dissolved, 
supplies  a  complete  scheme  or  system  of  pro- 
cedure for  tbe  winding  up  of  its  affairs.  This 
statute  does  not  purport  to  undo  the  valid  acts  of 
the  corporation  while  it  was  in  existence,  to  dis- 
turb its  previous  dispositions  of  property,  or  to 
impair  the  obligation  of  contracts  into  which  it 
had  entered.  On  the  contrary,  it  specially  pro- 
vides for  the  devolution  of  its  property,  and 
charges  the  trustee,  to  whom  the  admniistra- 
tion  of  its  assets,  under  the  orders  of  the  court, 
is  confided,  with  the  duty  of  applying  them  to 
the  purposes  to  which,  according  to  rules  al- 
ready recognized  in  courts  of  equity,  the  assets 
of  dissolved  corporations  should  be  applied. 
A  statute  providing  for  the  voluntary  diasolu* 
tion  of  corporations,  and  for  the  administration 
of  their  assets  for  the  benedSt  of  their  creditors 
and  stockholders,  cannot  be  regarded  as  im- 
pairing the  obligations  of  their  contracts.  This 
IB  obviously  true  as  to  contracts  which  were 
made  while  such  statute  was  in  force.  Persons 
dealing  with  the  corporation  are  to  bereg^uded 
as  doing  so  in  contemplation  of  the  possibility 
that  the  corporation  may  at  any  time  be  dis- 
solved in  the  mode  authorized  by  tbe  statute. 
The  statute  provides  for  such  a  contingency  as 
fully  as  if  it  had  been  specified  in  the  contract 
itself  as  one  of  its  conditions.  In  such  case, 
one  to  whom  the  corporation  is  bound  bv  con- 
tract has  no  more  right  to  complain  of  its  dis- 
solution in  the  mode  prescribed  by  tbe  statute 
than  he  would  have  to  complain  of  the  death 
of  a  natural  person  who  was  his  debtor.  And, 
when  he  desires  to  enforce  his  demands  by 
suit,  he  is  as  much  bound  to  take  notice  of  the 
dissolution  of  the  corporation,  and  to  proceed 
in  the  mode  prescribed  by  the  statute  to  subject 
its  assets  to  the  satisfaction  of  his  claim,  as  ha 
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would  be  to  take  notice  of  the  death  of  his 
iDdividaal  debtor,  and  to  proceed  against  his 
«Btate  in  the  manner  the  law  directs.  The 
prolongation  of  the  existence  of  the  corpora- 
tion, after  its  ri^rht  to  continue  its  regular  bus- 
iness is  terminated,  with  only  such  powers  as 
are  necessary  to  enable  it  to  wind  up  its  own 
afFairs;  the  imposition  upon  the  x)er8ons  who 
were  the  managers  of  the  corporation  at  the 
time  of  its  dissolution  of  the  power  and  duty 
of  collecting  its  assets  and  settling  up  its  busi- 
Dess;  and  the  appointment  of  a  receiver,  who 
must,  under  the  orders  of  the  court,  adminis- 
ter upon  the  estate  of  the  defunct  institution, — 
are  merely  different  methods  of  doing  the  same 
thing.  Whether  a  statute  adopts  one  or  another 
of  such  methods,  it  merely  recognizes  the 
Tights  of  creditors  and  stockholders,  of  which, 
prior  to  such  statute,  only  courts  of  equity 
took  cofmizance,  and  provides  a  new  remedy 
for  their  enforcement  in  a  manner  perhaps 
more  efficacious  than  was  possible  under  the 
ordinary  rides  of  chancery  procedure.  Such 
statutes  do  not  impair  the  obliinition  of  con- 
tracts or  disturb  vested  rights;  and  the  remedy 
which  the  statute  prescribes  for  a  particular 
«las8  of  cases  must  be  pursued  in  such  cases, 
as  the  statutory  remedy  must  be  considered  as 
cuperseding  and  substituted  for  all  others  di- 
cected  to  the  same  end.  Von  Glahn  v.  Ik- 
Jiosaett,  81  N.  C.  467;  MoMe  A  0.  R.  Co,  v. 
Staie,  29  Ala.  578;  Piopie  v.  (TBrien,  111  N. 
T.  1,  2  L.  R  A.  265,  and  7  Am.  St.  Rep.  684, 
and  note;  Thornton  v.  Marginal  Freight  B,  W, 
Co.  128  Mass.  32:  Foeter  v.  Eesex  Bank,  16 
Mass.  245,8  Am.  Dec.  185;  2  Morawetz,  Priv. 
Corp.  §^  1086  et  seq.;  4  Am.  &£ng.  Encyclop. 
Law.  807. 

What  has  been  said  above  leads  to  the  con- 
clusion that  the  bill  filed  by  the  trustees  in 
the  mortgage  or  deed  of  trust  could  not  be 
maintained  against  the  corporation  itself  after 
4ts  dissolution.  The  claim  thereby  set  up 
could  be  asserted  and  enforced  only  in  the  dis- 
solution proceeding.  It  is  not  denied  that  the 
powers  conferred  upon  the  trustees  by  the  in- 
strument could  be  exercised  by  them  after  the 
dissolution  of  the  corporation,  if  like  powers 
granted  by  an  individual  could  have  been  exer- 
cised by  his  donees  after  his  death.  But 
Judicial  proceedings  against  the  estate  of  the 
oissolved  corporation  must  follow  the  course 
prescribed  by  the  statute  for  such  cases.  The 
court  should  have  treated  the  bill  as  a  claim 
filed  in  the  dissolution  proceeding,  as  it  must 
be  so  treated  to  be  regarded  as  properly  pre- 
senting the  claim  sought  to  be  enforced.  The 
failure  of  the  person  nominated  by  the  major- 
ity of  the  stockholders  to  accept  the  appomt- 
ment  and  to  qualify  as  receiver  did  not  lessen 
the  effect  of  the  decree  of  dissolution  in  termin- 
ating the  existence  of  the  corporation.  The 
affairs  of  the  defunct  corporation  remained  to 
be  administered  under  the  orders  of  the  court 
in  the  dissolution  proceeding.  One  person 
having  declined  to  accept  the  trust,  it  was  the 
<laty  of  the  court  to  appoint  some  one  else 
receiver. 

Though  the  questions  as  to  the  validity  of 
the  mortgage  or  deed  of  trust,  and  of  the  right 
of  the  trustees  therein  named,  on  the  facts  al- 
leged by  them,  to  demand  a  foreclosure  of  that 
in^lmrrent.  are  raised  in  the  name  of  a  corpo- 
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ration  which  has  been  dissolved,  yet,  as  those 
questions  must  be  determined  in  the  contest 
between  the  parties  who  are  before  the  court, 
they  will  be  briefly  considered.  It  is  alleged 
that  the  issue  of  the  bonds  and  mortgage  was 
authorized  by  a  resolution  adopted  "at  a  meet- 
ing of  the  stockholders  of  said  company,  held 
for  that  purpose,  at  Its  office  and  principal 
place  of  business  at  its  mills,  after  thirty 
clays'  notice  of  the  time,  place  and  purpose  of 
the  meeting  given  to  each  stockholder  person- 
ally, and  by  publication  for  thirty  days  in 
the  Montgomery  Advertiser,  a  newspaper  pub- 
lished in  said  city  of  Montgomery."  The 
publication  of  the  thirty  days'  notice  prescribed 
by  the  statute  must  be  **  for  four  consecutive 
weeks  in  the  newspaper  published  nearest  to 
the  place  of  business  of  the  corporation." 
C6de,  §§  1562,  1664.  A  publication  for  thirty 
days  may  be  by  insertions  of  the  notice  in  the 
newspaper  *  'for  four  consecutive  weeks. "  The 
allegation  above  quoted  does  not  show  in  what 
manner  the  publication  for  thirty  days  was 
made.  It  certMinly  does  not  show  that  the 
publication  was  not  made  *'  for  four  consecu- 
tive weeks."  In  the  absence  of  allegations  to 
the  contrary,  the  execution  of  the  mortgage, 
as  it  presupposes  the  giving  of  the  notice  as 
directed  by  the  statute,  is  presumptive  proof 
that  the  requisition  of  the  statute  in  that  regard 
was  complied  with.  The  omission  of  such 
prerequisite  is  defensive  matter.  It  was  not 
necessary  to  allege  affirmatively  that  the  put>- 
lication  was  "  for  four  consecutive  weeks." 
Arrington  v.  Savannah  d  W,  B.  Co.  (Ala.)  11 
So.  Rep.  7;  Thorington  v.  Gould,  59  Ala.  461. 
The  corporation  in  question  had  the  power 
"  to  borrow  money,  and  to  mortgage,  or  other- 
wise convey  or  pledge,  its  property  real  or 
personal,  and  its  franchises,  to  secure  the  pay- 
ment of  the  money  so  borrowed,  or  any  other 
debt  contracted  by  it."  Ck)de,  §§  1562.  1664. 
This  power  was  subject  to  the  condition  pre- 
scribed by  the  fundamental  law,  that  **  no  cor- 
poration shall  issue  stock  or  bonds  except  for 
money,  labor  done,  or  money  or  property  act- 
ually received,  and  all  fictitious  increase  of 
stock  or  indebtedness  shall  be  void."  Const. 
Ala.  art.  14,  §  6.  The  statutory  provisions 
governing  subscriptions  for  stock  in  business 
corporations,  and  the  mode  of  paying  such 
subscriptions,  are  such  as  to  require  that  the 
amount  subscribed  shall  be  paid  in  money, 
when,  by  the  terms  of  the  subscription,  no 
privilege  is  reserved  of  discharging  the  same 
by  the  rendition  of  stipulated  necessary  serv- 
ices, or  the  performance  of  stipulated  neces- 
sary labor  for  the  corporation,  or  in  property 
which  the  corporation  has  the  capacity  to  ac- 
quire and  hold;  or  when  such  privilege  is  re- 
served, in  services,  labor,  or  property  of  a  value 
to  correspond  with  the  amount  suliscribed; 
and  the  creditors  of  the  corporation  have  such 
an  interest  in  the  subscriptions  as  to  entitle 
them,  for  the  enforcement  of  their  claims,  to 
demand  a  bona  fide  compliance  with  the 
terms  of  the  contracts  of  subscription.  Code, 
^§  1560-1668;  Mj/ton  Land  Co.  v.  Birming- 
ham Warehouse  A  Elev.  Co.  92  Ala.  407,  12 
L.  R.  A.  807.  The  constitutional  provision, 
standing  by  itself,  does  not  require  that  the 
amount  of  money,  or  the  value  of  the  labor  or 
property,  for  which  stock  or  bonus  are  issued. 
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•ball  correspood  with  the  face  value  of  the 
stock  or  boDds  for  which  it  is  issued.  It  is 
the  statute,  reinforciDg  i\r6  const itutional  pro- 
vision, which  requires  such  correspondence  in 
value  in  the  case  of  8ubsf:riptions  for  stock. 
In  the  absence  of  such  statutory  provisions, 
the  section  of  the  Constitution  above  quoted 
would  be  con^plied  with,  in  the  case  of  stock, 
which  was  not  a  fictitious  increase,  but  was 
issued  for  money,  labor  done,  or  money  or  prop- 
erty actually  received.  In  the  case  of  bonds, 
there  is  not,  as  there  is  in  the  case  of  stock  sub- 
scribed, any  statutory  provision  requiring  the 
value  of  the  consideration  received  by  the  cor- 
poration to  correspond  with  the  amount  or 
nominal  or  face  value  of  the  bonds  issued 
tberefor.  Such  bonds  are  not  issued  in  con- 
travention of  the  provision  contained  in  (he 
first  sentence  of  the  above  mentioned  section  of 
the  Constitution,  if  the  issue  does  not  effect  a 
"fictitious  increase  of  indebtedness,"  and  if 
they  can  properly  be  regarded  as  issued  '  *  for 
money,  labor  done,  or  mone^  or  property  act- 
ually received."  The  constitutional  provision 
in  question  operates  to  invalidate  evidences  of 
indebtedness  when  there  is  in  fact  no  debt; 
to  require  every  issue  of  stocks  or  bonds  of 
private  corporations  to  represent  substantial 
values  received  by  the  corporations;  to  impose 
upon  those  charged  with  the  disposition  of 
corporate  securities  the  duty  to  procure  there- 
for a  fair  and  reasonable  equivalent  in  money, 
labor,  or  property  actually  contributed  to  the 
corporation.  Courts  of  the  highest  authority, 
which  have  considered  the  effect  of  such  pro- 
visions, have  not  construed  them,  when  not 
fortified  by  more  stringent  statutory  require- 
ments, as  invalidating  issues  of  stocks  and 
bonds  in  exchange  for  money,  property,  or 
labor,  upon  such  terms  as  the  corporate  author- 
ities, in  the  fair  exercise  of  their  judirment  and 
discretion,  may  deem  proper,  though  the 
amount  received  therefor  was  less  than  the 
face  value  of  the  securities.  The  negotiation 
of  bonds  must  be  a  real  transaction  carried 
through  to  promote  legitimate  corporate  pur- 
poses, and  not  a  mere  trick  or  device  to  evade 
the  law.  and  impose  greater  obligations  upon 
the  corporation  than  there  is  any  occasion  for  it 
to  assume  in  order  to  obtain  the  consideration 
received  thereof.  Issues  of  stocks  and  bonds 
have  been  sustained  under  constitutional  or 
statutory  provisions  of  the  same  import  as  the 
one  under  consideration,  when  they  were  dis- 
posed of  for  the  best  price  that  could  be  ob- 
tained, though  for  considerably  less  than  their 
face  value.  Memphis  &  L.  R.  Co,  v.  Daw,  120 
U.  8.  287,  80  L.  ed.  595;  Peoria  &  8.  R.  Co. 
▼.  Thompson,  103  111.  187;  Stein  v.  Howard,  66 
Cal.  616;  HandUy  v.  aiutz,  139  U.  8.  417,  86 
L.  ed.  227;  Clark  v.  Bet^r,  139  U.  8.  96.  86  L. 
ed.  88;  Fogg  v.  Bliir,  139  U.  S.  118.  85  L.  ed. 
104.  The  power  **  to  borrow  mouev,  and  to 
mort^ji^e,  or  oilier  wise  convey  or  pled^re,  its 
property,  real  or  personal,  and  its  franchises, 
to  secure  the  payment  of  the  money  so  bor- 
rowed, or  any  other  debt  contracted  by  it,"  in- 
cludes the  power  to  pledge  the  bonds  of  the 
corporation,  secured  by  its  mortgage  on  prop- 
erty, as  collateral  security  for  debts  of  the  cor- 
poration presentlv  created  or  alreadv  owing. 
Re  Tatlnssee  Mfg.  Co,  64  Ala.  567;  Dun- 
comb  V.  AVwj  York,  H.  dk  N,  R.  G?.  84  N.  T. 
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190;  1  Morawefz,  Priv.  Corp.  $  849.  And  we 
do  not  think  that  such  pledge,  if  made  without 
fraud,  and  solely  for  the  l»oa  fide  purpose  of 
satisfactorily  securing  the  payment  of  corpo- 
rate debts,  can  properly  be  reeaided  as  effects 
ing  a  fictitious  increase  of  indebtedness  or  «• 
not  issued  for  money,  labor  done,  or  money  or 
property  actually  received,  though  the  amount 
of  the  Donda  pledged  exceeds  me  amount  of 
the  indebtedness  to  be  secured. 

The  same  section  of  the  state  Constitution 
further  provides  that  "  the  stock  and  bonded 
indebteoness  of  corporations  shall  not  be  in- 
creased, except  in  pursuance  of  gener^  laws, 
nor  without  the  consent  of  the  persons  holding 
the  larger  amount  in  value  of  stock,  first  ob- 
tained at  a  meeting  to  be  held  after  thirty 
days'  notice  Is  given  in  pursuance  of  law.^ 
The  general  statutes  authorize  the  increase  of 
stock  and  bonded  indebtedness,  and  establish 
definite  requirements  as  to  the  mode  of  giving 
the  thirty  days'  notice  to  the  stockholders. 
Code,  ^1562,  1572,  1664,  1667.  The  Ian- 
guage  of  the  constitutional  provision  requtrirg 
the  giving  of  such  notice  indicates  that  the 
provision  was  intended  for  the  benefit  of  stock- 
holders and  to  secure  them  against  any  im- 
pairment of  the  value  of  their  interests  in  the 
corporation,  by  the  increase  of  its  stock  or 
bonded  indebtedness,  otherwise  than  with  the 
consent  of  those  holding  the  larger  amount  Id 
value  of  the  stock,  expressed  at  a  meeting  of 
which,  and  of  the  purpose  thereof,  each  stock- 
holder shall  have  had  notice  for  such  length 
of  time  as  to  afford  him  full  opportunity  for 
deliberation.  The  thimr  to  be  insured  is  that 
such  corporate  acts  shall  be  done  only  with 
the  deliberate  consent  of  the  persons  interested 
in  the  corporation  as  its  stockholders,  uU  of 
whom  shall  have  the  opportunity  to  object. 
If  such  consent  is  obtained,  no  one  else  has  the 
right  to  complain  of  the  increase  of  the  stoGk 
of  bonded  indebtedness.  Ko  purpose  is  dis- 
closed to  have  these  provisions  serve  the  end 
of  securing  the  giving  of  notice  to  the  public 
generally,  or  to  persons  dealing  with  corpora- 
tions of  the  enlargement  of  the  interest  thereio 
represented  by  i£ues  of  stock,  or  of  incum- 
brances upon  thdr  property.  Other  provisiona 
secure  publicity  to  the  fact  that  a  corporation 
has  been  authorized  to  increase  its  capital 
stock.  And  general  laws,  applicable  alike  in 
the  cases  of  corporations  and  of  individuals, 
protect  persons  dealing  with  them  a^inst  in 
cumbrances  on  their  property  of  which  there 
is  no  notice,  either  actual  or  constructive. 
The  view  generally  accepted  by  other  courts, 
which  have  had  oocasion  to  determine  the 
effect  of  similar  provisions  for  notice  to  stock- 
holders of  a  proposed  increase  of  stock  or 
bonded  indebtedness,  is  that  the  only  object 
of  the  prescribed  notice  is  to  inform  the  share- 
holders, and  to  afford  them  the  opportunity  of 
protecting  their  interests  by  demanding  a  com- 
pliance with  the  prescribed  formalities.  It 
has,  accordingly,  been  held  that  the  persona 
for  whose  protection  the  formalities  are  pre- 
scribed may  waive  a  compliance  therewith » 
and  consent  that  the  corporation  be  hound  by 
acts  informally  done.  In  other  words,  there 
can  be  no  complaint  by  others,  when  the  stock- 
holders themselves  acquiesce  in  the  disregard 
of  formalities  prescribed  for  their  benefit  alone» 
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BeechiT  T.  Jftfreueffe  A  P.  Boll  MiU  Co.  45 
Hich.  108;  Manhattan  Hardware  Co,  v.  Fhalen, 
128  Pa,  110;  Wood  t.  Corry  WaUr  Works  Co. 
44  Fed.  Rep.  146;  Thomas  y.  Citizens  llorss 
E,  Co.  104  III  463;  2  Morawetz,  Priv.  Ck)rp. 
§  6^)5.  The  general  law  of  Michigan  under 
which  a  manufacturing  company  was  incor- 
porated contained  a  provision  that  no  alien- 
-at ion  p  diversion,  sale,  or  mortgage  of  any 
part  of  the  real  estate  of  any  company  formed 
under  the  Act  should  "  have  any  force  or  effect 
•or  pass  any  title  thereto  or  interest  therein,  un- 
less expressly  authorized  by  vote  of  three  fifths 
in  interest  of  the  entire  stock  of  said  com- 
pany/' at  a  meeting  called  in  a  designated 
mann<*r,  and  of  which  the  stockholders  were 
to  have  a  prescribed  notice.  In  Beecher  v. 
Marquette  A  P.  EoU.  MiU  Co.,  supra,  it  was  held 
that  a  mortgage  which  had  not  been  expressly 
authorized  by  a  meeting  of  the  stockholders 
<*alleii  in  the  prescribed  manner  was  valid,  the 
stockholders  having  waived  the  irregularity. 
Cooley,  J.,  said:  *'  The  statute  under  consid- 
eration was  passed  to  protect  the  interests  of 
alockbolders  in  mining  companies.  It  intends 
that  their  mining  property  shall  not  be  con- 
veyed away  or  mortgaged  except  by  their  de- 
liberate action  after,  tnev  have  been  notified  of 
a  proposal  to  do  so,  and  have  had  the  time  to 
deliberate  upon  and  fully  consider  it.  But  the 
matter  does  not  concern  the  public  at  large. 
Ko  principle  of  public  policy  is  at  stake.  No 
'wrone;.  oirect  or  indirect,  is  done  to  any  human 
heiuiz  if  a  conveyance  is  made  or  mortgage 
^  ven,  without  the  exact  notice  reouired.  un- 
less it  be  a  wrong  to  the  stockholders  them- 
f^elves;  and,  as  others  are  not  conceme<l,  why 
should  the  statute  give  them  the  right  to  raise 
qui'Stions  of  regularity  which  the  stockholders 
•elect  to  waive?  We  are  satisfied  such  was  not 
lis  purpose.  .  .  .  The  corporators  may  pos 
sibly  have  had  a  right  to  take  advantage  of  the 
^xact  words  of  the  statute,  repudiate  their  ac- 
tion, and  treat  the  mortgage  as  of  no  force  and 
effect,  but  they  bad  an  e(|ual  right  to  treat  it 
tis  effective  and  valid.  They  have  chosen  the 
latter  course,  and  this  is  conclusive  upon  the 
corporation,  and  upon  any  one  claiming  under 
it."  We  think  that  acts  done  in  disresrard  of 
auch  formalities,  when  prescribed,  may  be 
avoided  at  the  instance  of  any  stockholder 
-who  has  not  waived  the  right  to  raise  such  an 
objection.  But,  when  all  those  persons  whose 
interests  can  be  protected  by  the  giving  of  the 
prescribed  notice  deliberately  waive  the  benefit 
of  the  provision,  all  reason  for  requiring  a 
compliance  with  it  is  removed.  The  allega- 
tions in  the  present  case  clearly  show  that  the 
pledcre  of  the  bonds,  and  the  manner  in  which 
the  pledge  was  made,  were  with  the  knowl- 
«4lge  and  consent  and  at  the  instance  of  all  the 
persons  having  any  beneficial  interest  in  the 
corporation  as  stockholders  thereof:  and  that 
this  disposition  of  the  bonds  was  solemnly  rati- 
fied by  them  with  fuD  knowledge  of  the  facts. 
Id  these  circumstances  the  pledge  is  binding, 
tboagh  it  was  not  authorized  by  the  terras  of 
the  resolution  adopted  at  the  meeting  of  the 


stockholders,  of  which,  and  of  the  purpose 
thereof,  notice  had  been  given  in  the  manner 
directed  by  the  statute.  On  the  foreclosure  of 
the  mortgage  securing  the  bonds  pledged,  the 
pledgee  has  no  claim  upon  that  part  of  the 
proceeds  of  the  sale  of  the  mortgaged  property 
which  is  left  after  applying  a  sufiSciencvtheie- 
of  to  the  satisfaction  of  the  debt  secured  by  the 
pledge.  By  the  terms  of  the  mortgage  or 
deed  of  trust  the  trustees  are  authorized,  upoo 
such  default  as  is  therein  mentioned  in  the 
payment  of  the  principal,  or  interest  on  the 
bonds  secured,  to  take  possession  of  the  mort- 
gaged properly,  and  to  use  and  operate  the  fac- 
tory and,  upon  the  sale  of  the  property,  to  be  re- 
imbursed from  the  proceeds  of  the  sale  for  all 
expenses,  advances  or  liabilities  incurred  in 
operating  or  maintaining  the  factory  snd 
premises,  or  in  managing  the  business  while  in 
possession  thereof.  The  provisions  referred 
to  secured  a  properly  right  or  interest  which 
survived  the  dissolution  of  the  corporation. 
They  authorize  the  trustees  to  borrow  money 
necessary  to  preserve,  protect  and  operate  the 
property.  It  wou  Id  be  com  peten t  for  the  court 
to  direct  the  exercise  of  this  power  under  its 
orders. 

The  parties  beneficially  interested  in  the 
contract  evidenced  by  the  mortgage  are  the 
corporation  as  the  mortgagor,  and  toe  holders 
of  the  bonds  secured  by  the  mortgage.  The 
duties  and  powers  of  the  trustee  are  fixed  by . 
the  terms  of  the  deed,  and  as  thus  fixed,  are  to 
be  exercised  in  behalf  of  the  eestuis  que  trtts- 
tent,  who  are  the  bondholders.  The  provisions 
of  the  instrument  inure  to  the  benefit  of  all  the 
bondholders  alike.  There  can  be  no  change 
in  the  terms  of  the  contract  without  the  consent 
of  all  who  are  to  be  considered  as  parties  there- 
to. It  is  not  to  be  supposed  that  anv  prudent 
man  would  buy  a  bond  in  the  market  if  the 
provisions  of  the  instrument  for  its  fecuriy 
could  be  altered  without  his  consent.  The 
corporation  cannot  confer  or  take  away,  and 
the  trustees  cannot  acquire  or  surrender,  any 
powers  involving  a  change  in  the  terms  of  the 
mortgage,  without  the  consent  of  all  persons 
for  whose  security  it  stands.  All  the  bonds 
issued  under  the  mortgage  were  not  pledged 
to  the  bank.  Some  of  them  have  been  necro- 
tiated  or  disposed  of  to  other  persons.  1  he 
terms  of  the  mortgage  could  not  be  changed 
without  the  consent  of  such  other  persons. 
No  alterations  in  the  conditions  constituting  a 
default  authorizing  a  foreclosure  could  be 
effected  by  an  arrangement  between  the  mort- 
gagor and  the  holder  of  only  a  portion  of  the 
issue  of  bonds.  Such  attempted  arrangement 
could  confer  no  additional  power  on  the  trus- 
tees. The  objection  suggested  by  the  seven- 
teenth ground  of  demurrer  was  well  taken. 
The  decree  of  the  city  court,  rendered  in  the 
two  causes  considered  together,  must  be  re- 
versed, and  the  cause  will  be  remanded  for 
further  proceedings  in  conformity  with  this 
opinion.  The  costa  will  be  taxed  against  the 
trustees  in  the  mortgaj^e  or  deed  of  trust. 

Reversed  and  remanded. 
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North  Carolina  Suprbms  Court. 


Ucx.^ 


NORTH  CAROLINA  SUPREME  COURT. 


BTATB   of   Nortli    Carolina,  ex  ret,  J.  J. 
BAXTER,  Appt., 

V, 

William  ELLia 

i N.  C. ) 

1.  The  inscription  **0.  K.**  upon  the 
back  of  ballots  is  a  device  which  mAkes 
them  void  under  Code,  1 2687,  which  requires  bal- 
lots to  ^  be  without  devloe." 

2.  Ballots  with  a  device  npon  them 
must  be  rejected  in  a  municipal  elec- 
tion under  Oode,  I  8789,  which  requires  It  to  be 
conducted  In  like  manner  as  one  for  members  of 
assembly  in  which  by  section  2687  such  ballots  are 
void. 

8*  A  relator  in  quo  warranto  will  not 
be  seated  in  an  ollice  because  the  re- 
turn of  the  can-vassers  was  in  his  fk-vor 
and  was  prima  facie  correct  when  in  fact  he  had 
not  a  majority  of  the  lawful  ballots  and  the  re- 
sult would  be  merely  to  drive  the  defendant  to  a 
new  quo  warranto  proceeding. 

(October  19, 189S.) 

APPEAL  by  relator  from  a  judgment  of  the 
Superior  Court  for  Craven  County  in  favor 
of  defendant  in  a  quo  warranto  proceeding  to 
try  the  title  to  the  office  of  councilman  in  the 
first  ward  of  the  City  of  New  Berne,  for  which 
relator  received  eighty-one  votes  and  defend- 
ant seventy-four,  but  of  which  defendant  had 
assumed  to  exercise  the  duties  on  the  ground 
that  some  of  the  votes  cast  for  relator  bad  a  de- 
vice upon  them  and  were  therefore  illegal. 
Afflrmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  C.  R«  Thomas,  for  appellant: 

The  certificate  of  the  judges  of  elections  and 
registrar  is  conclusive  until  reversed  by  quo 
warranto  brought  by  defendant  Ellis. 

The  board  oi  canvassers  of  election  are  bound 
to  go  by  the  certificate  of  the  judges  and  clerks 
of  election. 

People  V.  maiard,  29  HI.  423;  PeopU  v.  Oi- 
coU,  16  Mich.  821,  97  Am.  Dec.  141. 

The  certificate  gives  the  prima  facie  right 
and  the  courts  should  oust  the  intruder  upon 
the  certificate  and  compel  the  intruder  to  bring 
his  action  of  quo  warranto. 

PeopU  V.  KUduff,  15  111.  492,  60  Am.  Dec. 
769. 

By  the  word  "  device"  as  used  in  the  statute 
was  meant  a  figure  or  ornament  of  similar 
character  with  pictures. 

StaU  V.  PMlUpe,  63  Tex.  890,  61  Am.  Rep. 
646. 

All  the  decisions  tend  to  restrict  the  excep- 
tions which  exclude  the  ballot  rather  than  to 
extend  them. 

Druliner  v.  BtaU,  29  Ind.  808:  Stanley  v. 
Manly,  35  Ind.  275;  Kirk  v.  Bhoade,  46  CaL 
898. 

KoTB.>-For  nott  on  marks  or  devices  to  distin- 
guish ballots,  see  Kutledge  v.  Crawford  (Cal.)  18  L. 
K.  A.  761.  See  also  later  cases,  Allen  v.  Glynn 
(Colo.)  15  L.  R.  A.  743:  State  v.  Kussell  (Neb.)  15  L. 
R.  A.  74D;  Parvln  v.  Wimbergr  (Ind.)  15  L.  B.  A.  775; 
DeWalt  V.  Bartley,  15  L.  R.  A.  771, 146  Pa.  689:  State 
V.  McElroy  (La.)  16  L.  R.  A.  278;  People  v.  Shaw,  16 
L.  R.  A.  606. 133  N.  Y.  498:  State  v.  Black  (N.  J.)  16 
7..  K.  A.  7(M^  State  V.  Walsh  vOonn.)  ante,  864. 
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In  6  Am.  &  Eng.  Encyclop.  Law,  pp.  846^ 
847,  850,  title,  EUHione,  will  be  found  collated 
many  cases  of  distinguishing  marks  on  ballots^ 
but  all  these  cases  ^vor  the  right  of  suffrage 
and  a  strict  construction  of  the  statutes  regu- 
lating ballots. 

The  definitions  of  the  lexicographers  recog- 
nized by  the  court  as  good  authority  in  the  in- 
terpretation of  words  restrict  the  meaning  of 
the  term  *' device"  to  some  pictorial  emblems 
or  representation  of  an  object,  sometimes  ao> 
companied  by  a  motto. 

See  Webster,  Worcester  and  Chamber'fr 
•'  Eocyclopfledia.'* 

The  statute  was  aimed  no  doubt  at  tickets 
bearing  some  emblem  tending  to  lead  the  voter 
to  cast  his  ballot  without  considering  the  can- 
didates or  principle  involved  and  for  mere 
party  passion. 

The  emblems  commonly  used  about  that 
period  were  pictures  of  an  American  flag,  cot- 
ton bales,  etc..  which  not  only  destroy  Ml  the 
secrecy  of  the  ballot  but  were  an  inducement 
to  the  voter  to  cast  his  ballot  from  partisan 
motives  and  enabled  him  without  reflection 
and  at  a  glance  to  distinguish  the  ballots  o.f 
one  political  party  from  the  ballots  of  the 
other. 

And  it  was  this  evil  the  statute  was  intended 
to  prevent  and  not  to  reject  every  ballot  witlk 
a  letter,  mark  or  scratch  upon  it,  which  in 
many  instances  the  eye  does  not  readily  and 
quickly  discern. 

Wiggenton  v.  Paeheeo,  6.  Cong.;Elect.  Caa- 

• 

Mr,  O.  H.  Ouion  also  for  appellant. 
Mr,  W.  W.  Clark  for  appellee. 

Clark*  «7.,  delivered  the  opinion  of  the 
court: 

The  Code,  ^  2687,*  prescribes  that  the  ballota 
shall  be  "  without  device.'*  It  is  contended 
that  the  inscription  "O  K"  upon  the  back  of 
the  twelve  contested  ballots  is  not  a  "  device,*^ 
within  the  meaning  of  this  statute.  In  StaU 
V.  Rogere,  86  N.  C.  857.  this  court  (Smith,  Ch. 
J.\  says,  approving  OgUeby  v.  Siffnian,  5S 
Miss.  502,  that  one  of  the  objects  of  this  pro- 
vision was  "  that  ignorance  and  blind  party  de- 
votion might  not  be  led  to  the  adoption  of  bal- 
lots by  the  guidance  of  some  mark  and  device*, 
as  to  which  they  were  instructed  by  their  lead- 
ers, and  which,  instead  of  intelligent  compre* 
hension  of  whom  or  for  what  they  are  casting- 
of  ballots  to  be  cast."  And  in  the  case  of 
their  ballots,  should  determine  their  selectioa 

*^*  The  state  officers,  viz.,  ffovemor,  lieutenant, 
governor,  secretary  of  state,  auditor,  treasurer^ 
superlDtendent  of  public  instruction,  and  attorney-^ 
general,  shall  be  voted  for  on  one  ballot.  The 
members  of  Oongress  for  their  respective  districts- 
shall  bo  voted  for  on  one  hallot  The  member  or 
members  of  Congress  for  the  state  at  lai-ge,  if  there 
be  such,  shall  be  voted  for  on  one  ballot.  The  Jus- 
tices of  the  supreme  court,  judKOS  of  the  superior 
court,  and  solicitors  sball  be  voted  for  on  one  bal-> 
lot.  The  members  of  the  general  assembly  for 
their  respective  countiea  and  districts  shall  be 
voted  for  on  one  ballot.  The  county  officers  for 
the  respective  counties,  via.,  clerk  of  the  superior 
court,  treasurer,  renter  of  deeds,  surveyor,  cor- 
oner, and  sheriif,  shall  be  voted  for  on  one  ballot. 
The  ballots  shall  be  on  white  paper,  and  may  be 
printed  or  writt^'n,  or  partly  written  and  ps^iy 
printed,  and  shall  be  without  device.** 


See  also  18  L.  R.  A.  721 ;  19  L.  Tl.   A.  171 :  22  L.  R.  A.  468;  29  L.  R.  A.  330,  073,, 
731 :  30  L.  R.  A.  227,  34  L.  R,  A.  45. 
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State,  ex  rd,  Cubtbjk  Co.  Agricultubal  Sociaty,  y.  RoBiNsozi  ^ 
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Teaies  r,  Martin  Cfrom  the  first  North  Caro- 
Una  coDgressioDal  ilistrict),  5  Codc;.  Elect.  Cas. 
880,  it  £  held,  coDstrulog  this  Act,  that  the 
heading  "  Republican  Ticket "  was  a  device, 
and  the  ballots  bearing  it  were  invalid.    This 
reason  given  for  the  statute  applies  peculiarly 
to  the  cases  where  the  device  is  on  the  face  or 
inside  of  the  ballot,  and  has  not  met  with  con- 
currence in  some  courts  in  states  having  a  sim- 
ilar statute.    But  there  is  another  reason  given 
for  it,  which  has  met  with  universal  approba- 
tion, where  the  device,  as  in  this  case,  is  on  the 
outside  of  the  ballots,  and  that  is  that  the  stat- 
ute is  intended  to  preserve  the  secrecy  of  the 
ballot,  and  to  protect  the  voter  from  intimida- 
tion.    In  this  view  of  the  purport  and  object 
of  the  statute,  as  well  as  the  other,  the  ''de- 
vice" denounced  is  any  distinguishing  mark, 
reasonably  intended  as  such.    It  is  true,  "  de- 
vice "  sometimes  means  an  emblem,  or  picto- 
rial representation,  though  in  the  Bible  and  by 
Shakespeare  it  is  almost  always  used  in  the 
sense  of  "contrivance,"  "plan,"  or  "trick." 
Bat    these  are  all  secondary  and  derivative 
meanings.    Webster  tells   us  that  the  word 
comes  "from  the  Latin  dividere, — to  separate, 
to  distinguish."    This  is  its  primary  significa- 
tion, and  is  that  intended  by  the  statute.    The 
inscription  "  O.  K."  is  popularly  supposed  to 
mean  "  Orl  Eorrect; "  but  whether  it  has  that 
meaning  or  any  meaning  is  immaterial.    Those 
letters,  written  (or  printed)  on  the  outside  of 
the  ballots,  would  serve  as  fully  to  destroy  the 
secrecy  of  the  ballot,  and  give  opportunity  for 
intimiaation  of  the  voter,  as  if  a  cotton  bale  or 
an  " arm  and  hammer"  were  imprinted  there, 
and,  if  within  the  ballot,  would  serve  the  pur- 
poses mentioned  in  State  v.  Bogere,  quoted 
eupra.    In  either  case,  they  fall  within  the  de- 
nunciation of  the  statute,  in  the  purview  of 
which  the  word  "device"  means  simply  "  a 
distinguishing  mark."    Instances  showing  that 
this  is  not  an  unusual  meaning  of  the  word, 
and  that  a  device  may  be  by  words  or  letters 
as  well  as  by   pictorial  representation,  will 
readily  occur  to  any  one;  among  them,  those 
lines  of    the  poet:    "The  banner  with   the 
strange  device:  Excelsior  1" 


The  other  point  raised  by  the  demurrer  is 
that  this  section  (2687)  does  not  apply  to  munic- 
ipal elections.     The  Code,  §  8789,  provides 
that  in  such  elections  the  inspectors  "shall 
conduct  the  election  in  like  manner,  and  dur- 
ing the  same  hours  of  the  day,  as  elections  for 
members  of  the  General  Assembly,  and  at  the 
close  of  the  poll  shaU  declare  elected  such  per- 
sons as  have  the  highest  number  of  votes."* 
This  statute  evidently  intends  that  the  sam& 
rules  and  regulations  shall  apply  to  the  con- 
duct of  the  poll  holders  from  the  opening  of 
the  polls  down  to  and  including  the  count  by 
them  of  the  vote  and  announcement  of  the  re- 
sult.   In  section  2689  it  is  provided  that  when 
the  registrar  and  judges  of  election  (who  are 
the  inspectors,  Code,  §  2678)  open  the  boxe» 
and  count  the  ballots,  any  ticket  which  "  shall 
have  a  device  upon  it    .     .    .    shall  not  be 
numbered,  but  shall  be  void."    These  twelve 
ballots  which  had  this  device  upon  them  were- 
void,  and  when  the  inspectors  ot  the  municipal 
election  were  proceeding  with  this  important 
part  of  their  duty  in  "  conducting  the  election  "" 
they  should,  in  like  manner  with  the  inspectors- 
in  an  election  for  members  of  the  General  As- 
sembly, have  refused  to  numt>er  these  void 
ballots.     Code,  §§  2689,  8789.    It  is  true  that 
section  2689  says  that  "  when  the  election  is> 
finished,"  but  the  whole  paragraph  shows  thai 
this  means  simply  that  when  the  election  is 
finished  as  to  the  reception  of  votes  the  poll 
holders  shall  proceed  with  the  counting  of  the 
vote.    In  this  case  the  inspectors  erroneously 
counted  the  contested  ballots,  but  on  the  quo 
warranto  their  action  was  properly  reversed 
by  the  court.    The  relator  contends  that  the 
return  of  the  canvassing  board  was  prima 
facie  correct,  and  that  the  courts  should  now 
seat  him  and  drive  the  defendant  to  his  quo 
warranto.    But  the  court  will  not  do  a  vaia 
thin^,  merely  to  reverse  the  position  of  the 
parties  by  making  the  defendant  plaintiff  and 
the  plaintiff  a  defendant.     A  case  in  point  i» 
EUieon  v.  Alderman  of  Raleigh,  89  N.  C.  125. 
This  matter  being  before  the  court,  it  wa& 
properly  adjudicated  upon  the  merits. 

No  error. 


NEBRASKA  SUPREME  COURT. 


BTATB     of    Nebraska,    ex    rd,    CUSTER  i 
COUNTY   AGRICULTURAL  SOCIETY 
&  LIVE  STOCK  EXCHANGE. 


«. 


John  ROBINSON  etal.  Supervisors  of  Cus- 
ter County. 


(. 


.Neb. 


.) 


*1.  nie proTiflion  of  section  lit  art* 8» 
of  the  Ck^nstttntiony  that  *^do  bill  shall  oontaln 
more  than  one  subject,  and  the  same  shall  be 
clearly  expressed  in  its  title,"  has  no  application 
to  laws  in  force  at  the  time  of  the  adoption 
thereof. 

8.  The  proTiflioii  of  section  1 8f  chap.  8« 
Gomp.  St»t.«  entitled,  **  A^rieulture," 
for  the  payment  to  aflricultural  societies  comply- 
tDK  with  the  provisions  thereof  of  a  sum  equal  to 

*  Head  notes  by  Post,  J, 

NOTB.— For  note  on  public  purposes  for  which 
money  may  be  appropriated  or  raiBed  by  taxation, 
seeDaffgettv.Oolgan(Gal.)UL.  EL  A.  474. 

17  L.  R.  A. 


three  cents  for  each  inhabitant  from  the  county 
general  fund  of  the  several  counties,  does  not 
conflict  with  the  provisions  of  section  15,  art.  8,. 
of  the  Ck>n8iitution. 

8«  The  Ijegislatnre  has  anthorityt  under 
the  Constitution,  to  determine  what  purposes  are- 
matters  of  public  concern,  so  as  to  render  tax- 
ation therefor  admissible. 

4.   Ac^ricaltoral  societies  are  not  cor^ 

SorationSf  within  the  ordinary  meaning  of 
le  term,  but  rather  agencies  adopted  by  the 
state  for  the  purpose  of  promoting  the  interests 
of  agriculture  and  manufacturing. 
5*  In  a  uiandamos  proceeding^  to  coni* 
pel  the  board  of  supervisors  to  include 
in  the  estimate  of  expenses  for  the  current 
year  the  amount  payable  to  an  agricultural 
society  by  provision  of  statute,  the  fact  that 
another  society  in  the  same  county  has  complied 
with  the  conditions  necessary  to  entitle  it  to  de- 
mand payment  from  the  county  Is  no  defense, 
when  it  does  not  appear  that  such  society  i» 
making  any  claim  upon  the  county  for  fundit 
under  the  provisions  of  the  statute. 
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Nbbbabka  Supkbub  Coubt. 


Oct., 


(October  U.  1800.) 

APPLICATION  by  relator  for  a  writ  of 
mandamus  to  compel  defendants  to  in- 
<2lude  in  their  estimate  of  county  expenses  an 
amount  sufficient  to  pay  relator  the  money  to 
which  it  alleged  it  was  entitled  under  the  pro- 
visions of  Comp.  Stat.,  chap.  2,  g  12,  entitled 
Agriculture,     Writ  alitmed. 

The  facts  are  stated  in  the  opinion. 

MesarB,  J.  S.  Kirkpatrick  and  SuUi-van 
4b  Gntterson  for  relator. 

Mr.  E.  P*  Campbell  for  defendants. 

Post,  J.,  delivered  the  opinion  of  the  court: 
This  is  an  original  application  for  a  writ  of 
mandamus  to  compel  the  respondents,  who 
comprise  the  board  of  supervisors  of  Custer 
county,  to  include  in  their  estimate  of  ex- 
penses for  the  year  1893  an  amount  sufficient 
to  pay  to  the  relator  three  cents  for  each  inhab- 
itant of  said  county  for  the  years  1891  and 
1892,  in  accordance  with  the  provisions  of  sec- 
tion 12,  chap.  2,  Comp.  Stat.,  entitled  AgrieuU 
tvre.  It  appears  from  the  allegations  of  the 
petition,  none  of  which  are  denied,  that  the 
relator  is  nn  agricultural  society,  duly  and 
legally  organized  in  conformity  with  the  stat- 
ute in  question,  and  that  it  has  complied  with 
all  the  requirements  of  law  to  entitle  it  to  de- 
mand from  the  county  the  sum  of  money  pro- 
vided for  by  the  section  above  referred  to. 

1.  The  first  objection  raised  by  the  respond- 
ents is  that  the  law  is  uncouMtitutional,  for 
the  reu^on  that  the  title  of  the  original  Act  is 
not  suHciently  comprehensive  to  include  the 
section  under  consideration,  which  in  terms 
provides  for  payment  out  of  the  county  general 
fund  to  county  agricultural  societies  comply- 
ing with  the  requirement  thereof  a  sum  in  each 
year  equal  to  three  cenrs  for  each  inhabitant 
of  the  several  counties.  The  Act  in  question 
was  passed  by  the  territorial  Legislature  in  the 
year  18G6,  and  ai  the  time  of  its  passage  con- 
tained the  features  which  it  is  now  claimed 
render  it  unconstitutional  and  void.  Although 
it  has  been  amended  frequently,  it  is  conceded 
that  the  amendments  are  not  material  to  the 
questions  raised,  and  need  not  for  that  reason 
be  noticed.  The  provisions  of  the  Constitu- 
tion with  reference  to  titles  of  Acts  has  no  ap- 
plication to  laws  then  existing.  It  was  ex- 
pressly provided  by  the  Constitution  of  1866 
<sec.  1,  art.  11),  that  laws  then  in  force 
should  remain  in  force  until  repi'aled  or 
amended  by  the  Legislature,  and  the  same 
provision  is  found  in  section  1,  art.  18,  of  our 
present  Constitution. 

2.  It  is  urged  as  an  objection  to  the  law  that 
It  contravenes  section  16,  art.  8,  of  the  Consti- 
tution, which  provides  that  "the  Legislature 
ahall  not  pass  local  or  .special  laws  .  .  .  grant- 
ing to  any  corporation,  association,  or  indi- 
vidual any  special  or  exclusive  privilege,  im- 
munity, or  franchise  whatever."  We  are 
unable  to  perceive  wherein  the  law  is  suscepti- 
ble of  such  a  construction.  The  limitation 
contained  in  the  above  section  of  the  Constitu- 
tion ^as  evidently  intended  as  a  remedy  for 
the  evil  of  special  legislation,  and  cannot,  by 
anv  reasonable  or  natural  construction,  he 
held  to  appiv  to  the  Act  under  consideration. 
It  has  boen  frequently  held  by  this  court  that 
a  law  which  is  general  and  uniform  through- 
out the  state,  and  operates  alike  upon  all  per- 


sons or  localities  which  come  within  the  rela- 
tions and  circumstances  provided  for.  Is  not 
obiectionable  to  the  Constitution  as  wanting  in 
uniformity.  8taU  v.  Berka,  20  Neb.  375; 
Lancaster  County  v.  TiimbU,  38  Neb.  121. 
The  Act  in  question  Is  certainly  uniform  in  its 
operation,  and  applicable  alike  to  all  counties 
in  the  state,  and  is  in  no  sense  a  special  law, 
within  the  meaning  of  the  Constitution.  As 
a  general  rule,  under  the  Constitution  the 
Legislature  is  invested  wiUi  authority  to  de- 
termine what  purposes  are  matters  of  public 
concern,  so  as  to  render  taxation  admissible. 
Cooley,  Taxn.  108.  There  has  been  no  reason 
suggested  In  the  artniment,  and  none  occurs  to 
us,  for  excluding  agricultural  and  horticultural 
exhibitions  from  the  list  of  public  enterprises 
for  which  taxes  may  be  imposed. 

It  is  provided  by  section  18  of  the  Act  that 
premiums  shall  be  awarded  for  improvement 
of  the  soil,  crops,  tillage,  manures,  implements, 
stock,  ariicles  of  domestic  industry,  and  such 
other  articles,  productions,  and  improvements 
as  they  (the  society)  may  deem  proper,  and 
best  calculated  to  promote  the  agricultund  and 
manufacturing  interests  of  the  county  and 
state.  Agricultural  societies  are  not  corpora- 
tions, in  the  ordinary  sense  of  the  term,  but 
rather  agencies  of  the  state,  created  for  the 
purpose  of  assisting  in  promoting  our  most  im- 
portent  industry.  Among  the  general  purposes 
for  which  taxes  are  imposed,  Adam  Smith 
enumerates  (1)  public  works  and  institutions 
for  facilitating  the  commerce  of  society:  (2) 
institutions  for  the  education  of  youth;  (3)  in* 
stitutions  for  the  instruction  of  people  of  all 
ages.  Dr.  Wavland,  in  his  work  on  the  same 
subject,  includes  amons;  the  purcKMea  for 
which  public  funds  mav  be  expeadea  expenses 
for  maintaining  education,  which  he  classifies 
as  common  and  scientific.  See  also  Cooley, 
Taxn.  106,  107,  and  cases  cited.  The  purpose 
for  which  the  money  is  appropriated  is,  when 
viewed  in  the  light  of  authority,  clearly  one 
of  public  utilitv,  and  therefore  permissible 
under  the  Constitution. 

8.  A  further  objection  to  the  writ  is  raised 
in  the  answer,  viz.,  that  another  society,  to 
wit,  the  Calloway  Agricultural  Societv,  is  also 
duly  organized,  and  has  complied  with  all  the 
requirements  of  statute  to  entitle  it  to  demand 
payment  of  the  mone^  provided  by  law. 
There  is  no  merit  in  this  contention,  since  it 
does  not  appear  that  the  Calloway  Agricul- 
tural Society  held  an  exhibition  in  either  of 
the  years  in  question,  or  that  it  makes  any 
claim  to  contribution  from  the  treasury  of  the 
county.  It  is  admitted  that  the  amount  due 
relator  for  the  year  1891  was  included  in  the 
estimate  for  that  year,  but  that  respondents 
refused  to  allow  the  claim  or  draw  a  warrant 
therefor.  It  is  further  admitted  that  the  gen- 
eral fund  levy  for  the  year  1691  has  been  ex- 
hausted in  the  payment  of  other  legitimate 
expenses  of  the  county,  and  that  respondents' 
claim  for  that  year  must  be  paid  out  of  the 
lev^  for  subsequent  years.  That  claim  is  a 
valid  and  subsisting  indebtedness  of  the  coun- 
ty, and  should  have  been  inclCided  in  the  es- 
timate for  1892,  together  with  the  amount 
payable  to  relator  in  that  year. 

The  relator  is  entitled  to  the  relief  sought, 
and  a  peremptory  tDrit  of  mandamu$  m  aUoiced, 

The  other  Judges  concur. 


isad. 
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*1.  Onthe7thda,yof  March,  1891,  the 
liegjalatnre  passed  an  Act  prohibiting 
any  corporation*  company,  firm,  or 
person  eng^a^^ed  in  any  trade  or  basip 
ness,  either  directly  or  indirectly,  to 
issue,  sell,  ffl.'ve^  or  deliver,  to  any  per- 
son employed  by  such  corporaUon, 
company,  firm,  or  person,  in  payment 
of  wa^es  due  such  laborer,  or  as  ad- 
vances fbr  labor  not  due,  any  scrip, 
token,  draft,  check,  or  other  evidence  of  Indebt- 
edness payable  or  redeemable  otherwise  than  In 
lawful  money;  and,  if  any  such  scrip,  token, 
draft,  check,  or  other  evidence  of  indebtedness 
be  so  issued,  sold,  erlven,  or  delivered  to  such  la- 
borer, it  shall  be  construed,  taken,  and  held  in 
all  courts  and  places  to  be  a  promise  to  pay  the 
sum  specified  therein  in  lawful  money  by  the 
corporation,  company,  firm,  or  person  issuing, 
eelllnff,  giving,  or  delivering  the  same  to  the  per- 
son named  therein  or  to  the  holder  thereof;  and 
providing,  further,  that  a  violation  of  this  seo- 
iion  on  the  part  of  such  corporation,  etc.,  shall 
be  a  misdemeanor,  punishable  by  line  and  im- 
prisonment.  And  on  the  9tb  day  of  March,  1891, 
the  Legislature  passed  another  Act  for  weighing 
and  measuring  coal  at  the  place  where  mined, 
before  the  same  is  screened,  which  provided  that 
all  coal  mined  and  paid  for  by  weight  shall  be 
weighed  In  the  car  in  which  it  is  removed  from 
Che  mine,  before  it  is  screeoed,  and  shall  be  paid 
for  according  to  the  weight  so  ascertained,  at 
euch  price  per  ton  as  may  be  agreed  on  by  such 
owner  or  operator  and  the  miners  who  mined  the 
same;  and  coal  mined  and  paid  for  by  measure 
shall  be  paid  for  according  to  the  number  of 
bushels  marked  upon  each  car  in  which  it  is  re- 
moved from  the  mine,  and  before  it  is  screened, 
and  the  price  paid  for  each  bushel  so  ascertained 
shall  be  such  as  may  be  agreed  on  as  aforesaid; 
and  provided,  further,  that  a  violation  of  the  act 
by  any  corporation,  etc.,  should  be  a  misde- 
meanor punishable  by  fine  and  imprisonment. 
Held,  that  neither  of  these  acts  is  in  violation  of 
tb**  Constitution  of  this  state,  nor  of  that  of  the 
United  States,  but  that  both  acts,  when  applied 
to  the  facts  of  this  case,  are  within  the  scope  of 
legislative  authority. 

Z,  The  principles  of  constitutional  and 
statutory  construction  laid  down  by  this 
court  in  Otbiam  v.  StaUy,  6  W.  Va.  85, 18  Am. 
Bep.  340;  Slack  v.  Jacob,  8  W.  Va.  612;  State 
T.  Workman,  35  W.  Va.  887,  U  L.  R.  A.  800,— ap- 
proved and  reaffirmed. 

8«  In  this  state  the  defendant  cannot 
be  permitted  to  frame  the  indictment 

under  which  he  is  to  be  prosecuted  for  an  alleged 
violation  of  law. 

(JKnalfs/i  and  Brannork,  JJ.,  dissents 
*Headnotes  by  Luoiks,  P. 


(October  6, 1888.) 

ERROR  to  the  Circuit  Court  for  Kanawha 
County  to  review  a  judgment  convictiDg 
defendant  of  violating  the  provisions  of  the 
statutes  in  regard  to  the  weighing  and  measur- 
ing of  coal  for  the  payment  of  miners,  and  also 
prohibiting  the  issuance  of  scrip  which  is  not 
redeemable  in  money  iu  payment  of  laborers' 
wages.    Affirmed. 

The  facts  are  stated  in  the  opinions. 

Messrs.  Brown,  Jackson  &  Kniffht» 
Mollahan  &  Mc  Clintic  and  St.  Clair 
&  Gaines  for  plaintiff  in  error. 

Messrs.  J.  H.  Fergpison,  C*  C.  Watts 
and  Alfred  Caldwell,  Atty-Qen.,  for  the 
State. 

Lncas,  P.,  delivered  the  following  opinion: 

These  cases  come  before  us  on  judgments 
of  the  circuit  court  of  Kanawha  county  pro- 
nounced in  them  in  June,  1891,  wherein  the 
Peel  Splint  Coal  Company  was  defendant,  and 
the  state  of  West  Virginia  was  prosecutor,  up- 
on indictments  under  chapters  76  and  82,  re- 
spectivelv,  of  the  Acts  of  the  Legislature  of 
1891.    T^hose  Acts  are  as  follows: 

"An  Act  in  relation  to  the  payment  of  labor- 
ers' wages  in  anything  other  than  lawful  money, 
and  in  relation  to  the  rates  of  goods  and  sup- 
plies to  laborers  by  their  employers  at  exces- 
sive prices.    [Passed  March,  7,  1891.] 

'*  Be  it  enacted  by  the  Legislature  of  West 
Yirgiuia: 

"(1)  It  shall  be  unlawful  for  any  corpora- 
tion, company,  firm,  or  person  engaged  in  any 
trade  or  business,  either  directly  or  Indirectly, 
to  issue,  sell,  give,  or  deliver,  to  any  person 
employed  b^  such  corporation,  company,  firm, 
or  person,  m  payment  of  wages  due  such  la- 
borer, or  as  advances  for  labor  not  due,  any 
scrip,  token,  draft,  check,  or  other  evidence  of 
indebtedness,  payable  or  redeemable  otherwise 
than  in  lawful  money;  and,  if  any  such  scrip, 
token,  draft,  check,  or  other  evidence  of  in- 
debtedness, be  so  issued,  sold,  given,  or  de- 
livered to  such  laborer,  it  shall  be  construed, 
taken,  and  held  in  all  courts  and  places  to  be  a 
promise  to  pay  the  sum  specified  therein  in  law- 
ful money  by  the  corporation,  companv,  firm, 
or  person  issuing,  selling,  giving  or  delivering 
the  same  to  the  person  named  therein,  or  to  the 
holder  thereof.  And  the  corporation,  com* 
pany,  firm,  or  person  so  issuing,  selling,  giv- 
ing, or  delivering  the  same  shall,  moreover,  be 
guilty  of  a  misdemeanor,  and,  upon  conviction 
thereof,  shall  be  fined  not  less  than  twenty- 
five  dollars,  nor  more  than  one  hundred  dollars, 
and.  at  the  discretion  of  the  court,  the  ofiScer 
or  agent  of  the  corporation,  company,  or  firm, 
or  the  person  issuing,  selling,  giving,  or  deliv- 
ering the  same,  mav  be  imprisoneid  not  less 
than  ten,  nor  more  than  thirty  days. 

"(2)  If  any  corporation,  company,  firm,  or 
person  shidl  coerce  or  compel,  or  attempt  to 


Note.— While  the  supreme  court  of-appeals  in 
Che  above  cose  alSrms  the  decision  of  the  circuit 
oouit  by  equal  division  the  wealth  of  the  opin- 
iona  in  the  discussion  of  the  livinsr  and  important 
<lue8tions  involved  makes  us  unwilling  to  omit 
them  from  this  series. 
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For  a  naU  on  the  constitutionality  of  laws  like 
those  discussed  in  this  case,  restricting  contracts 
between  master  and  servant,  see  Com.  v.  Perry 
(MaBB.)14L.B.A.82& 
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coerce  or  compel,  an  employ^  Id  its,  their,  or 
his  employment,  to  purchase  goods  or  sup- 
plies in  payment  of  wages  due  him,  or  to 
oecome  due  him,  or  otherwise,  from  any 
corporation,  company,  firm,  or  person,  such 
first-named  corporation,  company,  firm,  or 
person  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  punished 
as  provided  in  the  preceding  section.  And 
if  any  such  corporation,  company,  firm,  or 
person  shall,  directly  or  indirectly,  sell  to 
any  such  employ^,  in  payment  of  wages  due 
or  to  become  due  him,  or  otherwise,  goods  or 
supplies  at  prices  higher  than  the  reasonable 
or  current  market  value  thereof  at  cash,  such 
corporation,  company,  firm,  or  person  shall  be 
liable  to  such  employ^,  in  a  civil  action,  in 
double  the  amount  of  the  charges  made  and 
paid  for  such  goods  or  supplies,  in  excess  of 
the  reasonable  or  correct  value  in  cash  thereof. 

**(8)  It  shall  be  the  duty  of  every  court 
having  jurisdiction  in  criminal  cases,  in  which 
grand  jurors  are  impaneled,  to  give  this  Act  in 
charge  to  the  grand  jury." 

"An  Act  providing  for  weighine  and  meas- 
uring coal  at  the  place  where  mined,  before 
the  same  is  screened.     [Passed  March  9, 1891.] 

"Be  it  enacted  by  the  Legislature  of  West 
Virginia: 

"(1;  It  shall  be  the  duty  of  every  corpora- 
tion, company,  or  person  engaged  in  the  busi- 
ness of  mining  and  selling  coal  by  weight  or 
measure  to  procure  and  constantly  keep  on 
hand,  at  the  proper  place,  the  necessary  scales 
and  measures,  and  whatever  else  may  be  neces- 
sary, to  correctly  weigh  and  measure  the  coal 
as  mined  by  such  corporation,  company,  or 
person;  and  it  shall  be  the  duty  of  the  sealer 
of  weights  and  measures,  for  every  county  in 
which  coal  is  so  mined  and  sold,  to  visit  each 
coal  mine  operated  therein,  and  where  such 
scales  and  measures  are  kept,  at  least  once  in 
each  year,  and  test  the  correctness  of  such 
scales  and  measures.  The  owner  or  operator 
of  such  coal  mine,  or  any  two  or  more  of  the 
miners  working  therein,  may  in  writing  re- 
quire his  attendance  at  the  place  where  such 
scales  and  measures  are  kept  at  other  times,  in 
order  to  test  the  correctness  thereof,  and  it 
shall  be  his  duty  to  comply  with  such  request 
as  soon  as  he  can  after  receiving  such  request. 
If  his  attendance  is  required  by  the  owner  or 
operator  of  such  mine,  or  if  by  the  miners 
working  therein,  and  the  scales  or  measures 
tested  l^  found  not  to  be  correct,  bis  fees  shall 
be  paid  by  the  owner  or  operators;  and  if  his 
attendance  be  required  by  the  miners,  and  the 
scales  or  measures  tested  be  found  to  be  cor- 
rect, bis  fees  shall  be  paid  by  them.  If  in  any 
such  county  there  be  no  sealer  ot  weights  and 
measures,  the  duties  herein  required  to  be  done 
and  performed  by  such  sealer  shall  be  done 
and  performed  by  the  inspector  of  mines  for 
the  district  of  which  such  county  forms  a 
part. 

*\2)  Each  car  used  by  any  such  corpora- 
tion, company  or  person  in  removing  coal 
from  any  coal  mine,  shall  be  numbered  by  con- 
secutive numbers,  plainly  marked,  and  placed 
and  kept  thereon  as  long  as  such  car  is  so  used; 
and  if  the  coal  from  such  mine  is  mined,  and 
the  miners  are  paid  according  to  the  weight 
thereof  for  mining  the  same,  every  such  car 
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so  used  shall  be  weighed  upon  such  tested 
scales,  and  the  weight  thereof  ahall  be  plainly 
marked  and  placed  thereon  as  loni^  as  such  car 
shall  be  used  as  aforesaid.  If  the  coal  at  any 
such  mine  is  mined,  and  the  miners  thereof  ar» 
paid  for  mining  the  same  by  measure,  the 
number  of  bushels  of  coal  such  car  will  hold 
when  loaded  to  its  capacity  shall  also  be  plainly 
marked,  and  placed  and  kept  thereon  as  long 
as  such  car  is  so  used  as  aforesaid;  and  no  car 
shall  be  used  for  the  purpose  aforesaid,  after 
ninety  days  from  the  time  this  Act  takes  effect, 
until  the  provisions  of  this  seciiou  are  complied 
with. 

"(8)  All  coal  so  mined  and  paid  for  b^ 
weight  shall  be  weighed  in  the  car  in  which  it. 
is  removed  from  the  mine  before  it  is  screened^ 
and  shall  be  paid  for  according  to  the  weight 
so  ascertained,  at  such  price  per  ton  as  may  be- 
agreed  on  by  such  owner  or  operator  and  the 
miners  who  mined  the  same;  and  coal  min^ 
and  paid  for  by  measure  shall  be  paid  for 
according  to  the  number  of  bushels  mai'ked 
upon  each  car  in  which  it  is  removed  from  the- 
mine,  and  before  it  is  screened,  and  the  price 
paid  for  each  bushel  so  ^ascertained  shall  W 
such  as  may  be  agreed  on  as  aforesaid. 

"(4)  Every  such  corporation,  company  or 
person  shall  employ  a  weighman,  and  the 
miners  working  in  any  such  coal  mine  may 
employ  another  such  weigh oian,  and  the  Uvo- 
so  employed  shall  supervise  the  weighing  of 
each  car  while  empty,  and  the  wei/rhing  oi  the 
same  when  loaded  with  coal  so  paid  for  bf 
weight,  and  the  measuring  of  the  anmber  3f 
bushels  therein,  when  necessary,  an  paid  for 
by  measure.  But,  if  the  miners  fail  to  employ 
such  weighman,  then  the  person  so  employed 
by  such  corporation,  company,  or  person  shall 
perform  that  duty.  Each  of  the  persons  so 
employed,  before  entering  upon  the  discharge 
of  the  duties  of  his  employment,  shall  take 
and  subscribe  an  oath  or  affirmation  that  h^ 
will  honestly  and  impartially  do  and  perfornk 
the  duties  of  his  employment,  and  do  equal 
and  exact  justice  between  employers  and  em« 
ployes  interested  in  the  matter  of  his  employ- 
ment, to  the  best  of  his  judgment,  skill,  and 
ability. 

*\b)  In  any  county  in  which  the  mine  in- 
spector is  required  to  act  as  herein  mentioned, 
the  county  court  of  such  county  shall  furnisb 
him  with  whatever  is  necessary' to  enable  hitxk 
to  discharge  his  duties,  if  such  court  has  pro- 
cured  the  weights  and  measures  and  balances- 
provided  for  by  chnpter  fifty-nine  of  the  Code 
of  West  Virginia;  and,  if  not,  the  state  sealer 
of  weights  and  measures  shall  furnish  him 
with  whatever  may  be  necessary  to  enable  hioi 
to  discharge  the  duties  hereby  required  of 
him,  and  the  things  so  furnished  him,  in- 
either  case,  shall  be  returned  by  him  to  the> 
person  from  whom  he  received  them  as  sooa 
as  possible  after  he  has  performed  the  duties 
for  which  he  received  them.  But  it  shall  be 
the  duty  of  every  corporation,  company,  or 
person  so  engaged  in  the  business  of  mining- 
coal  to  procure  and  constantly  keep  on  hand  & 
sealed  weight  of  at  least  fifty  pounds,  and  & 
sealed  measure  of  at  least  one  bushel,  to  be- 
used  for  the  purposes  of  this  Act. 

*'(6)  Any  corporation,  company  or  person 
violating  any  of  the  provisions  of  this  A.c^ 
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shall  be  guilty  of  a  misdemeanor,  aod.  upon 
conviction  thereof,  shall  for  each  offense  be 
fined  not  less  than  twenty-five  dollars  and  not 
more  than  five  hundred  dollars;  and  the  officer, 
agent,  or  employes  of  the  corporation  or  com- 
pany whose  duty  it  was  to  do  or  perform  the 
act,  or  to  cause  it  to  he  done  and  performed, 
which  is  the  subject  of  the  indictment,  may  be 
indicted  jointly  with  said  corporation  or  com- 
pany, and  upon  conviction  thereof,  in  the  dis- 
cretion of  the  court,  he  may  be  imprisoned  in 
the  county  jail  not  less  than  ten  nor  more  than 

sixty  cl&ys- 

"(7)  This  Act  shall  not  apply  to  any  corpo- 
ration, company,  or  person  owning  or  operating 
a  coal  mine  in  which  less  than  ten  miners  are 
employed. 

•*(8)  It  shall  be  the  duty  of  every  court  in 
each  county  in  which  any  such  coal  mine  is 
operated,  and  in  which  a  grand  jury  is  impan- 
eled, to  give  this  Act  in  charge  to  the  grand 
inry." 

'the  plaintiff  in  error  was  indicted  and  found 
guilty — Firtt,  for  a  violation  of  chapter  82  of 
the  Acts  of  the  Le^slature  of  1891,  which  pro- 
vides for  the  weighing  and  measuring  of  coal 
at  the  place  where  mined,  before  the  same  is 
soieened.  The  plaintiff  in  error  was  indicted, 
itecondly,  and  found    sruilty  of  violating  the 

E revisions  of  chapter  76  of  the  Acts  of  the 
^gislature  of  1891,  which  prohibits  the  em- 
ployer from  issuing  scrip,  not  redeemable  in 
money,  in  payment  of  wages  due  to  laborers. 
The  record  embraces  four  indictments, — two 
for  the  offense  first  named  above,  and  two  others 
for  the  offense  last  named.  We  shall  proceed 
to  consider  the  indictmenis  marked  respect- 
ively 4  and  5,  and  shall  not  find  it  necessary  to 
consider  those  marked  respectively  No?.  1  and 
2.  There  is  perha|i«  no  material  difference 
between  the  two  tets  of  iT]dictments,  but  the 
rules  and  decisions  of 'this  court  Inhibit  us 
from  taking  into  consideration  the  indictments 
numbered  1  and  2  respectively,  for  the  reason 
that  it  was  admitted  at  the  bar  of  this  court 
that  they  were  drawn  by  the  counsel  for  the 
defendant,  and  were  intended,  therefore,  to 
present  to  this  court  the  questions  involved  in 
a  moot  form.  This  court  has  several  times 
decided  that  it  will  not  hear  and  determine 
moot  questions;  that  is  to  say,  abstract  ques- 
Uona  upon  issues  made  up  by  the  mutual  con- 
sent and  agreement  of  the  counsel  of  the 
opposing  contestants.  Stockton  v.  Coveland.  23 
W.  Va.  696;  State  v.  Bipple,  27  W.  Va.  214. 

The  question  to  be  decided  by  the  court  is 
whether  the  said  two  Acts  are  contrary  to  the 
Constitution  of  this  state,  or  to  that  of  the 
United  States,  and  null  and  void  on  account  of 
contravention  of  either  or  both  of  those  Con- 
stitutions; and,  first,  let  us  consider  some  gen- 
eral facts  and  considerations  applicable  to  both 
of  the  laws  named.  It  has  been  declared  by  a 
distinguished  writer  that  the  discussion  of  that 
bead  of  constitutional  law,  prescribing  bounds 
which  the  Legislature  itself  cannot  transcend, 
is  peculiar  to  American  jurisprudence.  Sedgw. 
Slat.  A  Const.  Law,  405.  We  cannot  entirely 
subscribe  to  this  view  as  a  matter  of  history. 
The  accurate  student  of  English  history,  par- 
ticularly of  the  debates  in  parliament,  will  be 
struck  with  the  fact  of  the  general  recognition 
of  a  residuum  of  power  in  the  nation  or  com- 
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mon  wealth  itself,  greater  still  than  that  of  the 
parliament.  The  maxim  of  the  omnipotency 
of  parliament,  according  to  Locke  and  Milton, 
was  rather  a  legal  fiction  than  a  reality.  The 
American  Revolution  was  a  protest  against  the 
alleged  omnipotency  of  parliament,  and  set- 
tled the  principle  that  the  colonies  could  not 
be  taxed  without  their  consent,  even  by  Act  of 
parliament.  2  Am.  Archives  1775,  p.  248. 
To  change  the  organic  structure  of  the  govern- 
ment, including  parliament  itself,  was  doubt- 
less within  the  power  of  the  nation,  as  seems 
to  have  been  established  by  "  the  glorious  rev- 
olution" of  1688.  However  this  may  be,  it  is 
perhaps  indisputable  that  that  branch  of  juris- 
prudence which  permits  the  court  of  last  resort 
to  pronounce  an  Act  of  the  Legislature  null 
and  void,  because  it  confiicts  with  the  pro- 
visions of  the  Constitution,  is  peculiar  to  Ameri- 
can institutions.  It  is  a  very  valuable  principle 
and  has  been  frequently  invoked  in  the  judica- 
tiue  of  both  the  states  and  the  general  govern- 
ment. A  further  principle,  at  one  time  held 
in  some  doubt,  but  now,  as  we  think,  finally 
decided,  is  that  the  judiciary  cannot  annul  or 
pronounce  VQid  any  Act  of  tbe  Legislature 
upon  any  other  ground  than  that  of  repug- 
nancy to'  the  Constitution.  It  was  at  one  time 
supposed  that  the  judiciary  could  resort  to  the 
principles  of  natural  justice  or  common  right, 
and  pronounce  a  legislative  Act  void  because 
in  conflict  with  such  supposed  principles.  This 
view,  however,  I  thmk  we  may  regard  as 
finally  abandoned.  In  fact,  one  of  our  earliest 
writers  upon  this  subject  la^s  down  the  prin- 
ciple, which  has  been  sanctioned  and  adopted 
by  our  own  state,  "that,  altbou&:b  an  Act  of 
the  Legislature  contrary  to  the  first  principles 
of  tbe  social  compact  is  not  rightful, — as,  for 
instance,  to  make  a  man  judge  in  his  own 
cause;  or  seizing  the  property  of  the  citizen, 
honestly  acquired,  without  compensation;  or 
retrospective  laws  in  general,— yet  it  seems  the 
law  cannot  be  declared  void  by  a  court  of 
justice  merely  because  it  violates  these  general 
principles  if  not  prohibited  by  the  Constitution 
of  the  state  in  which  it  is  passed,  or  of  the 
United  States.  Sergeant,  Const.  Law,  348; 
Tiedeman,  Pol.  Powers,  p.  7,  §  2,  and  notes. 
And  it  has  been  so  held  in  our  own  court  in 
Slack  V.  Jacob,  8  W.  Va.  612,  where  it  is  said 
that  "the  courts  have  no  right  to  arrest  or 
nullify  a  law  passed  in  relation  to  a  subject 
within  the  scope  of  the  legislative  authority  on 
tbe  ground  that  it  conflicts  with  their  notions 
of  natural  right,  absolute  justice,  or  sound 
morality."  It  may  be  said,  therefore,  that  the 
doctrine  of  a  higher  law  than  the  Constitution 
has  no  longer  any  foothold  in  American  juris- 
prudence. 

In  the  further  discussion  of  the  questions 
involved,  another  principle  may  be  referred  to 
which  is  of  almost  universal  application,  and 
that  is,  where  peculiar  privileges  are  granted 
by  the  state  peculiar  responsibilities  supervene 
and  special  regulations  may  be  imposed.  The 
bestowal  and  reception  of  unequal  privileges 
beget  legitimately  the  rif^ht  to  impose  unequal 
burdens.  This  proposition  is  of  general  appli- 
cation in  everv  svstem  of  ethics,  legal,  moral, 
or  political.  Its  foundation  stone  is  the  maxim, 
universally  accepted,  that  *' every  ri^ht  has  its 
duty,  and  every  duty  its  correspondmg  right." 
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The  elementary  writers  have  expressed  this 

frinciple  in  different  phrase,  but  all,  so  far  as 
know,  have  subscribed  to  it.  For  example, 
Mr.  Tiedeman  says:  "It  is  only  in  extraordi- 
narily abnormal  cases  that  any  one  man  can 
acquire  this  power  over  his  fellow  men,  unless 
he  is  the  recipient  of  a  privilege  from  the  gov- 
ernment or  is  guilty  of  dishonest  practices. 
The  remedy  for  thenrstcasein  a  constitutional 
government  is  to  withhold  dangerous  priv- 
ileges, or,  if  the  grant  of  them  is  conducive  to 
the  public  welfare,  to  subject  their  enjoyment 
to  police  regulation,  so  that  the  public  may 
derive  the  benefit  expected,  and  receive  no  in* 
jurv."  Tiedeman.  Pol.  Powers,  p.  242,  §  95. 
This  principle  underlies  the  whole  doctrine  of 
license,  of  corporate  power,  and  the  regulation 
of  monopolies.  Id.  p.  273,  §  101;  License 
Cases^AQV,  8.  5  How.  604, 12  L.  ed.  258;  Buteh- 
erg  Benev,  Asso.  of  N,  O,  v.  Crescent  City, 
L.  8.  L.  dh  S.  K  Co.  83  U.  S.  16  Wall.  86,  21 
L.  ed.  894;  Cooley,  Const.  Lim.  686.  696;  Id. 
675-577.  At  common  law,  attaching  to  all 
corporations  was  a  visitorial  ]X)wer,  or  power 
of  surveillance,  lodged  primarily  in  the  king. 
1  Broom  &  H.  Com.  582,  and  rwte;  King  v. 
Masters  dh  Fellows,  of  St,  Catherine's  Hall,  4 
T.  R.  233,  244;  E!x  parte  Wrangham,  2  Ves. 
Jr.  609,  619. 

First,  with  regard  to  corporations:  They 
are  the  recipients  of  extraordinary  privileges 
from  the  state,  insomuch  that  they  are  now  al- 
most universally  resorted  to  in  preference  to 
Sartnerships  and  other  association  of  capital. 
a  no  state  in  the  Union  have  they  such  an  ex- 
tensive endowment  of  special  privileges  as  in 
our  own  state,  insomuch  that  from  every  one 
of  our  sister  states  comes  a  multitude  of  appli- 
cations for  charters,  because  in  their  own  stales 
exist  regulations  and  restrictions  of  a  conserv- 
ative character,  which  are  not  to  be  found  in 
our  own  Code  of  Laws.  It  would  naturally 
be  supposed,  therefore,  that  a  state  in  which 
there  is  so  much  lavishness  of  bounty  in  con- 
ferring privileges  upon  corporations  should 
reserve  to  herself  the  power  to  regulate,  alter, 
or  repeal  charters,  and  to  exercise  expansive 
and  remedial  police  powers  necessary  to  pre- 
vent abuse.  If  persons  engaged  in  extensive 
industries,  such  as  coal  mining,  desire  to  retain 
every  privilege  which  pertains  to  ordinary 
private  property,  they  should  be  careful  not  to 
apply  to  the  sovereign  power  for  those  extra- 
ordinary privileges  which  attach  to  a  charter 
of  incorporation  in  this  state.  A  charter  of 
incorporation  is  a  franchise  which  is  defined 
to  be  "a  royal  privilege  or  branch  of  the  king's 
prerogative  subsisting  in  the  hands  of  a  sub- 
ject." 2  Bl.  Com.  37;  Bank  of  Augusta  v. 
Mrle,  88  U.  8.  18 Pet.  695, 10  L.  ed.  31 1.  We 
will  now  proceed  to  enumerate  the  privileges 
of  an  extraordinary  and  special  character  en- 
joyed by  the  defendant  in  this  case,  in  order  to 
enable  us  to  understand  and  decide  whether 
the  laws  in  question  are  within  the  power  of 
legislative  capacity,  as  an  exercise  of  police 
power,  or  whether  they  are  in  violation  of  the 
Constitution.  In  the  first  place,  the  Constitu- 
tion of  this  state  described  charters  as  "grants 
of  special  or  exclusive  privileges."  Const  art. 
11,  §  8;  Code,  chap.  63,  §  £  In  addition  to 
the  incidents  which  pertained  to  them  at  com- 
mon law,  our  own  Code  has,  with  a  bountiful 
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and  liberal  hand,  expanded  their  powers.  To 
take  as  an  example  the  defendant  In  this  case, 
it  en  jovs  the  risrht  of  eminent  domain.  See  sec- 
tion 7,chap.  707Acto  1882;  Code  Append,  p.  994. 
In  the  exercise  of  this  supreme  power,delegated 
by  the  state,  it  can  build  a  lateral  railroad. 
8ee  Code,  chap.  64,  §  69a.  It  can  hold  10,000 
acres  of  land,  the  limit  in  this  respect  being  in 
excess  of  what  may  be  acquired  and  held  by 
any  other  species  of  internal  improvement 
companies.  Id.  chap.  53, §  62.  It  can  layout 
a  town  or  city.  Id.  chap.  52,  §  4.  Moreover, 
in  its  organization  as  a  company  for  mining 
coal,  it  is  granted  a  peculiar  privilege  by  an 
amendment  introduced  into  our  laws  for  that 
purpose.    Id.  chap.  64,  §  82a. 

In  order  to  facilitate  the  coal-mining  inter- 
ests of  the  state,  section  24  of  chapter  53 of  the 
Code  was  amended  and  re-enacted,  first  in  1882, 
and  then  a^in  on  March  10,  1891,  whereby 
the  extraordinary  privilege  was  bestowed  upon 
mining  corporations  alone  of  disposing  of  their 
stock  at  less  than  par,  and  negotiating  the  same 
in  paprment  of  real  and  personal  estate,  and 
permitting  subscribers  to  the  capital  stock  to 
pay  for  the  same  by  the  transfer  and  convey- 
ance of  real  or  personal  property,  upon  such 
terms  as  may  be  mutually  agreed  upon.  Acta 
1891,  chap.  86,  p.  216.  It  is  further  found 
that,  under  our  Code,  every  corpNoralion  char- 
tered under  the  laws  of  this  state  is  required  to 
take  out  a  state  license  before  doing  or  attempt- 
ing any  business  in  this  state.  The  defendant  ia 
therefore  not  only  a  corporation-,  but  a  licensee. 
The  sections  of  the  Code  which  require  it  to 
take  out  a  license  require  the  same  of  circuses, 
menageries,  theatres,  operas,  peddlers,  auction- 
eers, stockbrokers,  money  brokers,  pawn- 
brokers, bankers,'  hotels,  restaurants,  vendors 
of  spirituous  liquors,  distillers,  brewers,  bowl- 
ing alleys,  skatingrinks,  and  shooting  galleries. 
See  Code  1891,  chap.  82,  g§  1,  2.  Licenses 
are  of  two  characters,— one  a  license  for  rev- 
enue, and  the  second  conferring  authority  to 
en^rage  in  ''vocations  which  need  special 
surveillance."  Cooley,  Const  Lim.  686,  587. 
From  the  class  of  subjects  with  which  the  re- 
quirement of  a  license  from  a  corporation  is 
associated,  as  will  be  seen  by  the  two  sections 
of  Code  just  referred  to,  it  is  evident  that  the 
corporate  license  belonss  to  the  latter  char- 
acter, and  is  granted  ana  required  as  a  police 
regulation.  Such  a  license  is  defined  to  be 
"essentially  the  granting  of  a  special  privilege 
to  one  or  more  persons  not  enjoyed  by  citizens 
generally,  or,  at  least,  not  enjoyed  by  a  cla^ 
of  citizens  to  which  the  licensee  belongs."  An- 
derson, Law  Diet.  p. 622,  subject.  Licensee, 
The  same  author  says:  "A  license  is  issued 
under  the  police  power."  It  may  be  well  hero 
to  observe  that  while  our  Code  is  liberal,  and, 
as  many  think,  extravagant,  in  conferring  ex- 
traordinary powers  upon  corporations,  it  has 
yet  reserved  to  the  Legislature  the  power  of 
altering  and  amending  all  charters  of  incorpo- 
ration. In  chapter  58,§  8,  we  find  the  f  olio  w  mg 
sentence:  *  'And  the  right  is  hereby  reserved  to 
the  Legislature  to  alter  any  charter  or  certifi- 
cate of  incorporation  hereafter  granted  to  a 
joint-stock  company,  and  to  alter  or  repeal  any 
law  applicable  to  such  company."  Section  10 
of  the  same  chapter  is  as  follows:  "Evt-ry 
joint-stock  company  which  shall  be  hereaftcT 
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organized  or  commence  its  corporate  business, 
or  which  shall  accept  the  provision  of  this 
chapter,  or  be  declared  subject  thereto  b^  Act 
of  the  Legislature,  shall,  so  far  as  it  is  not 
otherwise  expressly  provided,  have  the  rights, 
powers,  and  privileges,  and  be  subject  to  the 
regulations,  restrictions,  and  liabilities,  speci- 
fied in  this  and  the  preceding  chapter."  Having 
thus  examined  the  character  of  the  defendant, 
and  the  relation  which  it  bears  to  the  state,  we 
will  now  proceed  to  consider  whether  the  two 
Acts  in  question  are  in  violation  of  the  Consti- 
tution of  West  Virginia  or  that  of  the  United 
States.  In  the  case  of  State  v.  Workman,  85 
W.  Va.  867,  14  L.  R.  A.  600,  we  reasserted  at 
the  last  special  term  of  this  court  the  doctrine 
heretofore  laid  down,  that  we  had  no  authority 
to  pronounce  an  Act  of  the  Legislature  uncon- 
stitutional, and  for  that  reason  void,  except  in 
cases  where  the  infringement  or  violation  was 
so  plain  as  to  be  beyond  all  reasonable  doubt. 
See  Ovbum  v.  BtaJiy,  5  W.  Va.  85,  18  Am. 
Rep.  640. 

In  the  case  of  Slaek  v.  Jacob,  8  W.  Va.  612, 
it  vras  held:  "(1)  It  is  the  duty  of  a  court  to 
uphold  a  statute  when  the  conflict  between  it 
and  the  Constitution  is  not  clear,  and  the  im- 
plication which  must  always  exist,  that  no 
violation  has  been  intended  by  the  Legislature, 
may  require  in  some  cases,  where  the  meaning 
of  the  Constitution  is  in  doubt,  to  lean  in  favor 
of  such  a  construction  of  the  statute  as  might 
not,  at  first  view,  seem  most  obvious  and  nat- 
ural. Where  the  meaning  of  the  Constitution 
is  clear,  the  court,  if  possible,  must  give  the 
statute  such  a  construction  as  will  enable  it  to 
have  effect  (2)  It  is  always  to  be  presumed 
that  the  Legislature  designed  the  statute  to 
take  effect,  and  not  be  a  nullity.  (8)  Where- 
ever  an  Act  of  the  Legislature  can  be  so  con- 
strued and  applied  as  to  avoid  a  conflict  with 
the  Constitution,  and  ^ve  It  the  force  of  law, 
such  construction  will  be  adopted  bv  the 
court. "  *  *(6)*  The  expediency  or  inexpediency 
of  an  Act  is  a  question  for  the  Legislature,  and 
not  for  the  court."  "(14)  The  judiciary  can- 
not inquire  into  the  motives  and  necessities 
which  may  have  superinduced  the  passage  of 
an  Act.  (15)  The  courts  have  no  right  to  set 
aside,  to  arrest,  or  nullify  a  law  passS  in  rela- 
tion to  a  subject  within  the  scope  of  the  le/zis- 
lative  authority,  on  the  ground  that  it  conflicts 
with  their  notions  of  natural  right,  absolute 
Justice  or  sound  morality." 

These  principles,  thus  clearly  announced  by 
this  court  are  sustained  by  all  the  best  au- 
thorities, by  the  elementary  writers,  and  by  the 
Supreme  Court  of  the  United  States.  In  the 
leading  case  of  Munn  v.  lUinoU,  94  U.  S.  118, 
24  L.  ed.  77,  it  is  said  by  Chief  Justice  Waite 
that  "laws  may  be  changed  at  Uie  will,  or  even 
at  the  whim,  of  the  Legislature,  unless  prevent- 
ed hy  constitutional  limitations."  In  the  same 
case  it  is  said:  "For  our  purposes,  we  must 
assume  that  if  a  state  of  facts  could  exist  that 
would  justify  such  legislation,  it  actually  did 
exist  when  the  statute  now  under  consideration 
was  passed.  For  us  the  question  is  one  of 
power,  not  of  expediency.  If  no  state  of  cir- 
cumstances could  exist  to  justify  such  a  stat- 
ote,  then  we  mav  declare  this  one  void,  because 
in  excess  of  the  legislative  power  of  the  state, 
bat.  if  it  could,  we  must  presume  it  did.    Of 
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the  propriety  of  legislative  interference  within 
tbe  scope  of  legislative  power,  the  Legislature 
is  the  exclusive  judge." 

The  provisions  of  the  state  Constitution 
which,  it  Ib  argued,  have  been  violated  by  the 
two  Acts  we  are  considering,  are  the  follow- 
ing: "All  men  are  by  nature  equally  free  and 
independent,  and  have  certain  inherent  rights, 
of  which,  when  they  enter  into  a  state  of  so- 
ciety, they  cannot  by  any  compact  deprive  or 
devest  their  posterity,  namely,  the  enjoyment 
of  life  and  liberty,  with  the  means  of  acquiring 
and  possessing  property,  and  of  pursuing  ana 
obtaining  happiness  and  safety."  Bill  of 
Rights,  §  1.  **^o  person  shall  be  deprived  of 
life,  liberty,  or  property  without  due  process 
of  law  and  the  judgment  of  his  peers."  Id. 
§  10.  The  first  section  was,  in  substance,  in- 
serted in  the  Bill  of  Rights  of  the  convention  of 
Yirffinia,  which  assembled  at  Williamsburgh 
on  the  20th  of  March,  1775.  The  same  prin- 
ciple was  subsequently  embraced  in  tbe  Decla- 
ration of  Independence  on  the  4th  of  July, 
1776,  and  has  been  preserved  and  brought  down 
to  us  in  the  preamble  to  "the  Civil  Rights  Bill." 
It  would  be  in  vain  to  look  to  the  laws  of  Eng- 
land, written  or  unwritten,  for  a  declaration  or 
institution  which  made  all  men  equal  before 
the  law,  for  by  the  laws  of  that  kingdom,  from 
the  earliest  institutions  of  Alfred  down  to  the 
present  time,  the  whole  framework  of  the  gov- 
ernment was  based  upon  classes,  titles,  ranks, 
and  precedence.  There  was — ^First,  the  royal 
family;  secondly,  the  highest  order  of  eccle- 
siastical office;  thirdly,  the  nobility;  fourthly, 
the  esquires  and  gentry;  fifthly,  the  yeoman; 
and,  lastly,  "the  rest  of  tbe  commonalty  are 
tradesmen,  artificers,  and  laborers."  1  BL 
Com.  407.  Likewise  we  are  told  by  Mr.  Reeves 
in  regard  to  the  Statutes  of  Rich.  II.:  "The 
statutes  of  laborers  made  in  the  last  reign  were 
confirmed,  and  further  regulations  were  made 
on  this  subject.  The  lower  orders  of  people 
were,  in  consideration  of  law,divided  into  serv- 
ants, laborers,  artificers,  and  beggars;  and 
different  regulations  were  provided  for  them, 
as  the^  came  under  one  or  other  of  these  de- 
scriptions." Again  he  says:  "To  prevent  dis- 
orders, it  was  ordained  (Stat.  12  Rich.  II.  chap. 
6)  that  no  servant,  laborer,  nor  artificer  should 
carry  a  sword,  buckler,  or  dagger,  under  pain 
of  forfeiting  the  same,  except  in  time  of  war,  or 
when  traveling  with  their  masters;  but  they 
might  have  bows  and  arrows,  and  use  them  on 
Sundays  and  holidays.  They  were  required 
to  leave  all  playing  at  tennis  or  football  and 
other  ffames  called  quoits,  dice,  casting  of  the 
stone  Kail,  and  other  such  importune  games. 
All  offenders  against  this  statute  might  be 
arrested  by  sheriffs,  mayors,  bailiffs  and  con- 
stables, and  their  arms  taken  awav."  The 
price  of  labor  was  adjusted  as  a  police  regu- 
lation. 8  Reeves,  Eng.  Law,  ed.  1880, 365, 866, 
418,  414.  By  Stat.  5  Eliz.,  chap.  4,  persons 
having  no  visible  livelihood  were  com- 
pelled to  go  out  to  labor,  and  many  other 
regulations  were  enforced,  which  we  are 
told  "seem  never  to  have  been  repealed." 
Upon  this  subject,  see  Broom  &  H.  Com.  511, 
and  notes,  where  we  are  told  that,  at  common 
law,  "laborers  constitute  the  third  class  of 
servants;  they  are  generally  hired  by  the  day 
or  the  week,  and  do  not  live  intra  menia  as 
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part  of  the  family.  Concerain^  1al)orer8  vari- 
ous statutes  have  made  regulations."  It  will 
be  seen,  therefore,  that  the  right  to  regulate 
labor  was  frequently  exercised  by  parliament, 
and  existed  at  common  law  as  the  exercise  of 
a  police  power.  Under  our  American  institu- 
tions and  constitutions,  happily,  however,  all 
class  distinctions  have  been  abolished,  and  all 
men  are  equal  before  the  law.  Cla&s  legisla- 
tion, founded  upon  any  distinctions  of  rank  or 
wealth,  is  contrary  to  the  genius  of  our  insti- 
tutions. It  Is  claimed  that  the  Acts  in  ques- 
tion are  infringements  of  the  first  section  of  the 
Bill  of  Rights,  because  they  impair  the  enjoy- 
ment of  liberty,  and  Interfere  with  and  limit 
the  means  of  acquiring  and  possesisin^i:  prop- 
erty. These  terms,  it  must  be  admitted,  are 
vague  and  indefinite  when  we  come  to  meas- 
ure by  them  a  limitation  upon  the  police  power 
of  the  state.  Can  hack  men,  ferrymen,  and  all 
the  other  licensees  of  the  state  invoke  protec- 
tion from  this  clause  of  the  Constitution,  and 
claim  immunity  from  the  payment  of  license 
fees  and  other  appropriate  police  regulations? 
It  has  been  held  by  all  the  better  authorities 
that  they  cannot,  and  for  two  reBaouB— First, 
because  they  are  in  the  enjoyment  of  a  pecu- 
liar privilege  derived  from  the  state,  which 
makes  their  business,  as  we  have  been,  essen- 
tially a  monopoly;  and,  secondly,  because  they 
are  engaged  m  a  vocation  peculiarly  the  sub- 
ject of  public  surveillance.  An  extreme  case 
of  the  exercise  of  this  police  power  over  a 
trade  or  calling  is  that  of  Mobile  v.  Tuille,  8 
Ala.  140,  36  Am.  Dec.  441.  This  case  was 
quoted  and  approved  in  Munn  v.  TUinois,  94 
U.  8.  129,  24  li.  ed.  85.  The  question  before 
the  court  in  this  case  was  whether  the  power 
granted  to  the  city  of  Mobile  to  regulate  the 
weight  and  price  of  bread  was  unconstitu- 
tional. It  was  contended  that  "it  would  inter- 
fere with  the  right  of  the  citizen  to  pursue  his 
lawful  trade  or  calling  in  the  mode  his  judg- 
ment might  dictate."  That  is  exactly  the 
argument  which  is  presented  in  the  present^ 
case,  as  based  upon  the  article  of  the  Constitu- 
tion which  we  are  now  considering.  In  that 
case,  which  embodies  a  very  able  review  of 
the  whole  subject,  the  court  saj^s:  • 'There  is 
no  motive,  however,  for  this  interference  on 
the  part  of  the  Legislature  with  the  lawful  ac- 
tions of  individuals,  or  the  mode  in  which 
private  property  shall  be  enjoyed,  unless  such 
calling  affects  the  public  interest,  or  private 
property  is  employed  in  a  manner  which  di- 
rectly affects  the  body  of  the  people.  Upon 
this  principle,  in  this  state  tavern  keepers  are 
licensed  and  required  to  enter  into  bond,  with 
surety,  that  they  will  provide  suitable  food 
and  lodgings  for  their  guests,  and  stabling  and 
provender  for  their  horses,  and  the  county 
court  is  required,  at  least  once  a  year,  to  settle 
the  rates  of  innkeepers.  Upon  the  same  prin- 
ciple is  founded  the  control  which  the  Legisla- 
ture has  always  exercised  in  the  establishment 
and  regulation  of  mills,  ferries,  bridges,  turn- 
pike roads,  and  other  kindred  subjects.  So, 
also,  all  quarantine  and  other  sanitary  res:ula- 
tions;  all  laws  requiring  houses  to  be  built  in 
cities  of  a  certain  material,  to  guard  against 
fire,  depend  for  their  validity  on  the  same 
principle."  The  inspection  and  regulation  of 
weights  and  measures  have  always  been  re- 
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garded  as  proper  subjects  of  police  supervis- 
ion. Code  lb91,  pp.  151,  5^;  1  Bl.  Com. 
274.  A  law  providing  for  the  weighing  of 
coal,  and  other  articles  of  heavy  bulk,  on  the 
public  scales,  has  been  held  to  be  a  constitu- 
tional exercise  of  police  power.  Gharieston  v. 
Rogers,  2  McCord,  L.  495,  13  Am.  Dec.  751. 
So,  also,  in  iitokes  v.  New  York,  14  Wend.  87, 
it  was  held  that  a  city  ordinance  may  require 
hay  or  coal  to  be  weighed  by  city  weigliers. 
So,  also,  provisions  for  the  sale  of  oleomarga- 
rine or  other  artificial  butter  (such  as  that  of 
our  own  state,  which  reouires  such  oiiificial 
products  to  be  colored  pink)  are  constitutional, 
and  are  reasonable  police  regulations,  as  tending 
to  prevent  fraud.  Upon  the  whole,  therefore, 
we  are  not  able  to  say  that  the  Legislature  bHS 
transcended  its  inherent  power  to  make  rea- 
sonable police  regulations,  or  that  it  has  vio- 
lated the  articles  of  the  Constitution  of  this 
state  above  quoted.  We  base  this  decision  in 
this  case— i^>«^  upon  the  ground  that  the  de 
fendant  is  a  corporation  in  the  enjoyment  of 
unusual  and  extraordinary  privileges,  which 
enables  it  and  similar  associations  to  surround 
themselves  with  a  vast  retinue  of  laborers, 
who  need  to  be  protected  against  all  fraudu 
lent  or  suspicious  devices  in  the  weighing  of 
coal  or  in  the  payment  of  labor;  secondly,  the 
defendant  is  a  licensee,  pursuing  an  avocation 
which  the  state  has  taken  under  its  general  su- 
pervision for  the  purpose  of  securing  the 
safety  of  employes,  by  ventilation,  inspection, 
and  governmental  report,  and  the  defendant, 
therefore,  must  submit  to  such  regulations 
as  the  sovereign  thinks  conducive  to  public 
health,  public  morals,  or  public  security. 

We  do  not  base  this  decision  so  much  upon 
the  ground  that  the  business  is  affected  by  the 
public  use,  but  upon  the  still  higher  ground, 
that  the  public  tranquillity,  and  the  good  and 
safety  of  society,  demand,  where  the  number 
of  eniployes  is  such  that  specific  contracts  with 
each  laborer  would  be  improbable,  if  not  im- 
possible, that  in  general  contracts  justice  shall 
prevail  as  between  operator  and  miner;  and, 
in  the  company's  dealing  with  the  multitude 
of  laborers  with  which  the  state  has  by  special 
legislation  enabled  the  owners  and  operators 
to  surround  themselves,  that  all  opportunities 
for  fraud  shall  be  removed.  The  state  is  fre- 
quently called  upon  to  suppress  strikes;  to  dis- 
countenance labor  conspiracies;  to  denounce 
boycotting  as  injurious  to  trade  and  commerce; 
and  it  cannot  be  possible  that  the  same  police 
power  may  not  be  invoked  to  protect  the  la- 
borer from  being  made  the  victim  of  the  com- 
pulsory power  of  that  artificial  combination  of 
capital  which  special  state  legislation  has  orig- 
inated and  rendered  possible.  It  is  a  fact 
worthy  of  consideration,  and  one  of  such  his- 
torical notoriety  that  the  court  may  recognize 
it  judicially,  that  every  disturbance  of  the 
peace  of  any  magnitude  in  this  state  since  the 
civil  war  has  been  evolved  from  the  disturbed 
relations  between  powerful  corporations  and 
their  servants  or  employes.  It  cannot  be  pos- 
sible that  the  state  has  no  police  power  ade- 
quate to  the  protection  of  society  against  the 
recurrence  of  such  disturbances,  which  threaten 
to  shake  civil  order  to  its  very  foundations. 
Collisions  between  the  capitalist  and  the  work- 
ingman  endanger  the  safety  of  the  state,  stay 
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tbe  wheek  of  commerce,  discoarage  manufact- 1 
ariog  eDterprise,  destroy  public  confidence, ' 
and  at  times  throw  an  idle  population  upon 
tbe  bo8om  of  the  community.  Surely  the 
hands  of  the  Legislature  cannot  be  so  restricted 
as  to  prohibit  tne  paronge  of  laws  directly  in- 
tended  to  prevent  and  forestall  such  collisions. 
It  has  been  held  that  it  was  not  unconstitu- 
tional, as  a  police  regulation,  to  require  rail- 
roads to  fence  their  tracks,  although  others 
may  not  be  required  to  inclose  their  lands; 
alsfi  that  a  law  requiring  such  corporations  to 
pay  for  livestock  Killed  on  the  track  is  not  an 
unwarranted  exercise  of  police  power;  and 
this  not  so  much  upon  the  ground  of  protecting 
stock,  but  as  chiefly  "essential  to  the  protec- 
tion of  persons  being  transported  in  the  rail- 
way carriages."  Cooley,  Const.  Lim.  579; 
Minneapolis  dt  8i,  L.  R.  Co,  v.  Beekwith,  129 
U.  8.  26.  84,  82  L.  ed.  685,  588.  If  such  leg- 
fslation,  directed  against  one  class  of  corpora- 
tions only,  is  not  objectionable  as  class  leginla- 
tion,  it  is  difficult  to  see  why  laws  directed 
against  other  corporations,  and  directly  in- 
tended to  prevent  popular  disturbance  and  dis- 
content, by  regulating  the  manner  of  weighing 
coal,  and  prohibiting  what  is  popularly  known 
as  tbe  *'pluck-me"  method  of  payment,  should 
not  be  deemed  a  legitimate  exercise  of  the  police 
power  of  the  state.  In  1882  was  passed  a  most 
elaborate  and  comprehensive  Act  to  regulate 
the  working,  ventilation,  and  drainage  of  coal 
mines.  Tbe  state  was  divided  into  two  mining 
districts,  and  the  most  minute  and  careful  enu- 
meration of  methods  and  duties  intended  to 
promote  Uie  health  and  protect  the  lives  of 
coal  miners  was  inserted.  Since  this  law  went 
into  operation,  annual  reports  by  the  inspectors 
have  been  returned  to  tbe  executive  of  the 
statf*.  These  statistics  collected  by  these  re- 
ports show  in  this  state  an  enormous  increase 
io  the  past  decade  in  tbe  production  of  coal, 
the  amount  of  labor  employed,  and  the  num- 
ber of  accidents.  For  example,  in  1880,  tbe 
number  of  laborers  employed,  inside  and  out- 
side, was,  in  round  numbers,  8,600.  In  1891 
it  was,  in  round  numbers,  18,000;  while  the 
number  of  tons  of  coal  produced  in  1880  ti^as 
954,000,  and  in  1891  it|was,  in  round  numbers, 
7,800,000  tons.  Further  police  regulations 
have  prohibited  the  employment  of  females, 
and  minors  under  twelve  years  of  age.  This 
legislation  was  followed  up  by  tbe  Act  of  1887, 
chap.  68,  which  spplied  only  to  persons,  firms, 
and  corporations  or  associations  engai^ed  in 
mining  or  any  kind  of  manufacturing,  but  not 
to  any  other  class  or  classes  of  persons.  The 
third  section  of  the  Act  prohibited  the  issu- 
ance by  such  manufacturers  or  mine  owners  of 
any  order  or  other  paper  whatsoever  for  the 
payment  of  labor,  unless  it  purported  to  be  re- 
deemable for  its  face  value  in  lawful  money  of 
the  United  States,  bearing  interest  at  the  legal 
rate,  and  redeemsble  within  a  x)eriod  of  thirty 
days,  etc.  This  section  was  pronounced  un- 
constitutional in  the  case  of  Slate  v.  GoodmUt 
83  W.  Va.  179,  6  L.  R.  A.  621.  Under  a  pro 
vision  of  our  Constitution,  this  court  prepares 
tbe  syllabus  in  each  case  reported,  and  that 
duty  18  not  left  to  the  reporter.  It  is  to  the 
syllabus,  therefore,  and  not  to  the  opinion, 
that  we  are  accustomed  to  look  for  precedents 
binding  upon  this  court.    The  syllabus  in  the 
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case  last  cited  is  as  follows:  "(1)  It  Is  not 
rompetent  for  the  Legislature,  under  the  Con- 
stitution, to  single  out  owneirs  and  operators  of 
mines  and  manufacturers  of  every  kind,  and 
provide  they  shall  bear  burdens  not  imposed 
on  other  owners  of  property  or  employers  of 
labor,  and  prohibit  them  from  making  con- 
tracts which  it  is  competent  for  other  owners 
of  propertv  or  employers  of  labor  to  make. 
Such  legislation  cannot  be  sustained  as  an  ex- 
ercise of  the  police  power.  (2)  The  third 
section  of  chapter  68,  Acts  1887  (Code  1887, 
p.  988),  which  prohibits  persons  engaged  in 
mining  and  manufacturing  from  issuing  for 
the  payment  of  labor  any  oraer  or  paper,  except 
such  as  is  specified  in  the  said  Act,  is  uncon- 
stitutional and  void." 

It  will  be  seen,  Uierefore,  that  it  was  this 
Invidious  distinction,  separating  miners  and 
manufacturers  from  tbe  rest  of  the  community, 
and  imposing  upon  them  burdens  not  inflicted 
upon  others,  that  rendered  that  Act  of  1887 
unconstitutional,  and  made  the  legislation  em- 
braced therein  distinctly  class  legislation.  In 
the  Act  which  we  are  now  considering  this 
objection  is  calrefully  and  entirely  removed,  as 
will  be  seen  by  inspection  of  section  1,  chap. 
76,  AcU  1891,  wherein  it  is  provided  that  it 
shall  be  unlawful  for  any  corporation,  com- 
panv,  firm,  or  person  enraged  in  any  trade  or 
business  to  issue  to  employ^,  in  payment  of 
wages,  any  scrip,  token,  draft,  check,  or  other 
evidence  of  indebtedness,  payable  or  redeem- 
able otherwise  than  in  lawful  money.  The 
consideration  of  the  present  question,  there- 
fore, is  not  at  all  affected  or  controlled  by  the 
syllabus  in  State  v.  Ooodtoill,  eupra.  The 
power  of  the  Legislature  to  declare  the  nature 
and  effect  of  contracts,  validating  some,  and 
invalidating  or  entirely  prohibiting  others,  has 
never  been  questioned.  Thus,  contracts  for 
waees,  or  for  usurious  interest,  have  been  pro- 
hibited. The  Statute  of  Frauds  and  perjuries 
invalidates  parol  contracts  upon  certain  sub- 
jects for  tbe  purpose  of  preventing  fraud.  If 
in  the  present  case  a  similar  purpose  can  be 
attributed  to  the  Legislature,  then,  under  the 
rule  laid  down  and  heretofore  quoted  from 
Munn  V.  lUinoie,  we  shall  not  be  at  liberty  to 
pronounce  this  Act  unconstitutional.  The 
Legislature  has,  moreover,  fixed  the  status  of 
notes,  defining  what  are  negotiable  or  otherwise, 
withdrawing  the  quality  of  negotiability  from  all 
mercantile  paper  not  payable  at  a  banking 
house.  It  has  prohibited  a  very  large  number 
of  contracts  on  tbe  part  of  married  women  in 
respect  to  their  own  private  property,  which 
hitberto  were  lawful  and  binding.  It  seems 
clear  to  my  mind  that  both  of  the  Acts  which 
we  arc  now  considering  were  passed  with  a 
view  of  cutting  off  opportunities  for  fraud, 
and  therefore  they  were  fairly  within  the 
police  power  of  the  Legislature. 

In  regard  to  chapter  82,  under  the  third  sec^ 
tlon  of  wh'ch  this  indictment,  No  5,  was 
drawn,  tbe  first  section  of  the  Act  requires 
that  no  other  scales  or  measures  than  those 
which  are  correct  shall  be  used,  and  that  the 
public  sealer  of  weights  and  measures  may  be 
invoked  by  the  operators  or  by  the  miners 
to  test  the  accuracy  of  such  weights  and  meas- 
ures. The  second  section  relates  to  the  mark- 
ing of  the  cars  used   by   the  operators  In 
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remoYing  the  coal  from  the  mine.  These  two 
sectioDS  are  as  plainly  included  in  the  exercise 
of  police  power  as  in  the  marlsinj?  of  pound 
ana  ounce  weights,  and  sealing  of  the  same, 
for  merchants  and  others,  by  the  sealers  of 
weights  and  measures,  required  by  law  to  be 
appointed  for  each  couaiy.  Coae  1891,  pp. 
689,  591.  This  third  section  appears  to  my 
mind  Just  as  clearly  the  exercise  of  a  police 
power.  It  provides  that  all  coal  mined  and 
paid  for  by  weight  shall  be  weighed  in  the  car 
in  which  it  is  removed  from  the  mine  before 
it  is  screened,  and  shall  be  paid  for  according 
to  the  weight  so  ascertained,  at  such  price  per 
ton  as  may  be  agreed  on  by  such  owner  or 
operator  and  the  miners;  and  that  coal  mined 
and  paid  for  by  measure  shall  be  paid  for 
acconline  to  the  number  of  bushels  marked 
upon  eacn  car  in  which  it  is  removed  from  the 
mine,  and  before  it  is  screened,  and  the  price 
paid  for  each  bushel  so  ascertained  shall  be 
such  as  shall  be  agreed  on  as  aforesaid.  The 
objection  urged  against  this  provision  is  that 
it  requires  the  operator  to  pay  for  all  the  coal 
that  the  miner  digs,  whereas,  it  has  been  cus- 
tomary, as  has  been  alleged,  and  as  was  per- 
haps admitted  by  the  counsel  on  both  sides, 
to  pay  only  for  such  coal  as  would  not  pass 
through  the  screen.  The  Legislature  evident- 
ly thought  the  screen  a  fraud,  and,  so  far  as  it 
enters  as  an  element  in  determining  what  coal 
resulting  from  his  labor  the^  miner  shall  be 
paid  for,  the  screen  is  abolished.  The  law 
may  have  been  unwise  or  imudicious;  with 
that  we  have  nothing  to  do.  If  it  were  passed 
by  the  Legislature  in  the  exercise  of  a  police 
power,  then  we  have  no  authority  to  annul  the 
Act. 

"But  what  are  the  police  powers  of  a  state? 
They  are  nothing  more  nor  less  than  the  pow- 
ers of  government  inherent  in  every  sovereign- 
ty to  the  extent  of  its  dominions.  And 
whether  a  state  passcjt  a  quarantine  law,  or  a 
law  to  punish  offenses,  or  to  establish  courts 
of  justice,  or  requiring  certain  instruments  to 
be  recorded,  or  to  regulate  commerce  within 
its  own  limits,  In  every  case  it  exercises  the 
same  power;  that  is  to  say,  the  power  of  sov- 
ereignty,—the  power  to  govern  men  and 
thin^  within  the  limits  of  its  dominion.  It  is 
by  virtue  of  this  power  that  it  legislates,  and 
its  authority  to  make  regulations  of  commerce 
is  as  absolute  as  its  power  to  pass  health  laws, 
except  in  so  far  as  it  has  been  restricted 
by  the  Constitution  of  the  United  States.  And 
when  the  validity  of  a  state  law,  making 
regulations  of  commerce,  is  drawn  into  ques- 
tion in  a  judicial  tribunal,  the  authority  to 
pass  it  cannot  be  made  to  depend  upon  the 
motives  that  may  be  supposed  to  have  influ- 
enced the  Legislature,  nor  can  the  court  inquire 
whether  it  was  intended  to  guard  the  citizens 
of  the  state  from  pestilence  and  disease,  or  to 
make  regulations  of  commerce  for  the  interest 
and  convenience  of  trade.'*  Lteense  Ocues 
{Peircey.  New  Hampshire,)  4QV.  S.  6  How.  688, 
1 2  L.  ed.  291.  Again ,  it  was  said  in  Boston  Beer 
Co.  v.  Maesachusette,  97  U.  S.  82,  24  L.  ed. 
991:  "If  the  public  safety  or  the  public  mor- 
als require  the  discontinuance  of  any  manu- 
facture or  traf9c,ithe  hand  of  the  Legislature 
cannot  be  stayed  from  providing  for  its  dis- 
continuance by  any  incidental  inconvenience 
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which  individuals  or  corporations  may  sulTer.** 
So  far,  therefore,  as  these  laws  are  supposed 
to  conflict  with  the  Constitution  of  our  owa 
state,  it  only  remains  to  consider  one  or  two 
cases  from  the  Reports  of  sister  states,  in 
passing  upon  similar  laws. 

First  we  are  pointed  by  counsel  to  the  cas» 
of  OodeharUs  v.  Wigemcm,  118  Pa.  481,  4 
Cent.  Rep.  887.  in  which  a  similar  law  waa 
decided  to  be  unconstitutional  in  that  state. 
The  decision  rested  upon  a  peculiar  provisiou 
of  Uieir  Constitution,  as  follows:  *'The  Gen- 
eral Assembly  shall  not  pass  any  local  or  spe- 
cial law  .  .  .  reg^ulating  labor,  trade, 
mining,  or  manufacturing  .  .  .  grantins^ 
to  any  corporation,  association,  or  individual 
any  special  or  exclusive  privilege  or  immuni- 
ty." Pa.  Const,  art.  8,  §  7.  In  our  state 
we  have  no  such  constitutional  provision;  if 
we  had,  the  defendant  and  other  mining  com- 
panies could  not  have  been  clothed  with  the 
"special  and  exclusive  privilege"  of  watering 
stock,  holding  10,000  acres  of  land,  and  laying 
out  towns  and  cities.  After  the  above  decis- 
ion was  rendered,  the  Legislature  of  Pennsyl- 
vania effected  its  remedial  legislation  by 
prohibiting  altogether  mining  or  manufactur- 
lUK  companies  from  carrying  on  "company 
stores,'*  or  "general  supply  stores,"  where  any 
goods  or  merchandise  are  sold,  other  than 
those  mined  or  manufactured  by  themselves. 
Pa.  Laws  1891,  p.  256. 

The  case  of  Hancock  v.  Yaden^  121  Ind. 
866.  6  L.  R  A.  676,  held  that  "the  Act  of  the 
Legislature  of  Indiana  requiring  the  owners 
of  mines  to  pay  for  mining  coal  every  two 
weeks  in  lawful  money  of  the  United  States 
was  constitutional"  In  the  opinion,  page  868, 
121  Ind.,  and  page  577,  6  L.  K.  A.,  the  court 
says:  "Our  judgment  is  that  the  provisions 
of  the  statute  forbidding  the  execution  of  con- 
tracts waiving  a  rifl^ht  to  payment  in  money, 
is  one  that  the  Legislature  had  power  to 
enact"  On  page  869, 121  Ind.,  page  579,  6  U 
R  A.,  the  court  gives  its  reasons  for  this 
opinion,  covering  substantially  the  ground 
we  have  gone  over.  In  conclusion  that 
court  says:  "The  statute  operates  on  both 
the  employer  and  employ^.  It  may,  it  is 
true,  in  its  practical  operation,  especially 
beneflt  the  wage-earner;  that  is  no  fault;  at 
all  events,  the  fault  is  not  such  a  ^neric  one 
as  to  compel  the  courts  to  strike  it  down;  it 
flxes  no  price  upon  any  man's  labor;  it 
leaves  the  parties  to  do  that;  but  it  does  re- 
quire them  to  refrain  from  contracting,  before 
the  relation  of  employer  and  emplovl  begins, 
for  payment  in  anything  except  the  lawful 
money  of  the  United  States.  It  does  not  pre- 
clude parties  from  making  an  accord  and  satis- 
faction after  wages  have  been  earned  and 
services  rendered,  although  it  does  command 
that  the  antecedent  contract  shall  not  provide 
that  payment  may  be  made  in  some  thing  oth- 
er than  lawful  money  of  the  nation." 

A  similar  decision  was  rendered  with  refer* 
ence  to  a  similar  law  passed  by  the  Legislature 
of  Maryland.  See  8ftaffer  v.  Union  Miru  Co. 
of  AUegany  Co,  55  Md.  74.  In  the  opinion  of 
the  court  it  is  said:  "It  being  conceded  that 
the  Legislature,  when  it  inccrporated  the  Un- 
ion Mining  Company,  reserved  the  right  to 
alter  or  amend  its  charter  at  pleasure,  there 
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can  be  no  doubt  that  the  Legislature  could 
enact  a  law  prohibiting  the  corporation  from 
paying  its  employ^  otherwise  than  in  money, 
and  that  it  could  forbid  the  corporation  from 
making  contracts  with  them  for  payment  in  any- 
thing  but  money."  It  is  maintained,  however, 
that  these  Acts  are  in  conflict  with  the  14th 
Amendment  of  the  Constitution  of  the  United 
States,  (1)  in  that  they  abridge  the  privileges 
and  immunities  of  the  citizens  of  the  United 
States;  (2)  that  thev  denv  to  the  plaintiffs  the 
equal  protection  of  the  laws;  and  (3)  that  they 
deprive  the  defendants  of  their  property  with- 
out due  process  of  law,  contrary  to  the  provis- 
ions of  the  first  section  of  the  14th  Amend- 
ment. 

Id  the  celebrated  Staughter-House  CaKS^  88 
U.  S.  16  Wall.l86,  21  L.  ed.  894,  it  was  held 
that  it  was  only  the  privileges  and  immuni- 
ties of  the  citizens  of  the  United  States  which 
are  placed  by  this  clause  under  the  protection 
of  the  Federal  Constitution,  and  that  those  of 
the  citizens  of  the  state,  whatever  thev  may 
be,  are  not  intended  to  have  any  additional 
protection  by  this  paragraph  of  the  amend- 
ment. It  is  not  necessary,  therefore,  further 
to  discuss  whether  the  citizens  of  this  state,  or 
the  creature  of  the  state,  as  the  defendant  in 
this  case  is,  can  derive  any  further  protection 
from  the  paragraphs  of  the  14th  Amendment 
over  and  above  that  which  it  enjoys  under 
our  state  Constitution.  We  think  the  reason- 
ing and  authority  of  the  Slaughter  House  Cases 
a  safficient  answer  to  the  objection  we  are  con- 
sidering. The  14th  Amendment  was  never 
inteodra  to  strike  down  the  police  power  of 
the  state,  nor  to  control  its  exercise;  except  in 
cases  where  it  (the  Act)  amounts  plainly  to 
usurpation,  and  the  wrestling  of  private 
property  from  its  legitimate  owners  without 
compensation.  We  see  nothing  in  the  legisla- 
tion now  under  consideration  which  could 
properly  be  so  characterized  or  regarded  as  in 
conflict  with  the  14th  Amendment. 

The  case  of  Minneapolis  db  8t,  L,  B.  Co,  v. 
Beekmtn,  129  U.  S.  26,  82  L.  ed.  685,  would 
aeem  to  be  eutirely  applicable.  In  that  case 
it  was  held  that  a  provision  in  the  Code  of 
Iowa  authorizing  the  recovery  of  double  the 
value  of  the  stock  killed,  or  damages  caused 
thereto,  by  a  railroad  engine,  when  the  injury 
took  place  at  a  point  on  the  road  where  the 
corporation  had  a  right  to  erect  a  fence,  and 
failed  to  do  so,  and  when  the  accident  was  not 
occasioned  by  the  willful  act  of  the  owner  or 
hia  agent,  was  not  in  conflict  with  the  14th 
Amendment  of  the  Constitution  of  the  United 
States.  It  was  there  expressly  held  that  that 
amendment  does  not  limit  the  subjects  in 
relation  to  which  the  police  power  of  the 
state  may  be  exercised  for  the  protection  of  its 
citizens. 

Again,  in  Dent  v.  Weet  Virginia,  129  U. 
S.  114,  82  L.  ed.  628,  in  a  case  arising  in 
this  state,  and  taken  on  appeal  from  this 
coart  to  the  Supreme  Court  of  the  United 
States,  it  was  held  that  "le^slation  is  not 
open  to  the  charge  of  depriving  one  of  his 
rights  without  due  process  of  law,  if  it  be 
general  in  its  operation  upon  the  subjects  to 
which  it  relates,  and  is  enforceable  in  the 
usual  modes  established  in  the  administration 
of  government  with  respect  to  kindred  mat- 
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ters. — that  is,  by  process  or  proceedings  adapted 
to  the  nature  of  the  case;  and  such  is  the 
legislation  of  West  Virginia  in  question," 
This  case,  which  is  accompanied  by  an  ex- 
ceedingly able  opinion,  seems  to  me  to  cover 
all  the  points  of  objection  which  have  been 
urged  to  the  Acts  under  consideration.  On 
page  124,  129  U.  S.,  we  find  the  folio  wing 
exposition:  "As  we  have  said  on  more  than 
one  occasion,  it  may  be  difficult,  but  not  im- 
possible, to  give  to  the  terms  'due  process  of 
law'  a  definition  which  will  embrace  every 
permissible  exertion  of  power  affecting  pri- 
vate rights,  and  exclude  such  as  are  ^rbid- 
den.  They  come  to  us  from  the  law  of 
England,  from  which  country  our  jurispru- 
dence is  to  a  great  extent  derived,  and  their 
requirement  was  designed  to  secure  the  sub- 
ject against  the  arbitrary  action  of  the  crown» 
and  to  place  him  under  the  protection  of  the 
law.  They  were  deemed  to  be  equivalent  to- 
the  'law  of  the  land.'  In  this  country  the 
requirement  is  intended  to  have  a  similar  ef- 
fect against  legislative  power;  that  is,  to 
secure  the  citizen  against  any  arbitrary  dep- 
rivation of  his  rights,  whether  relating  to 
his  life,  his  liberty,  or  his  property.  Leds- 
islation  must  necessarily  vary  with  the  dif- 
ferent objects  upon  which  it  is  designed  to 
operate.  It  is  sufficient,  for  the  purposes  of 
this  case,  to  say  that  legislation  is  not  open 
to  the  charge  of  depriving  one  of  his  rights 
without  due  process  of  law,  if  it  be  general 
in  its  operation  upon  the  subjects  to  which 
it  relates,  and  is  enforceable  in  the  usual 
modes  established  in  the  administration  of 
government  with  respect  to  kindred  matters; 
that  is,  by  process  or  proceediog  adapted  to 
the  nature  of  the  case."  Upon  the  whole 
therefore,  we  cannot  but  conclude  that  the* 
acts  in  question  are  not  bo  plainly  and  ob- 
viously in  violation  of  the  Constitution  of  this 
state,  or  of  the  United  States,  as  to  justify  us- 
in  interposing  that  highest  function  known  to 
appellate  courts;  that  of  i)ronouncin^  null  and 
void  an  Act  of  the  sovereign  authority  of  the- 
state. 

The  judgments  qf  the  Circuit  Court  are  af- 
firmed. 

A  rehearing  was  subseciuently  granted  after 
which  Lucas*  P.»  delivered  the  following 
opinion: 

Upon  the  rehearing  allowed  by  the  court  in 
this  case,  elaborate  and  able  arguments  were 
filed  and  delivered  by  opposing  counsel,  and 
we  have  given  them  the  most  careful  consider- 
ation. Counsel  have  considered  the  Acts  sep- 
arately, and  have  called  one  the  "  Screenings 
Act"  aud  the  other  the  **  Scrip  Act,"  and  we^ 
will  adopt  this  nomenclature. 

The  SoREBNTEra  Act. 

What  we  have  said  heretofore  may  be  sum- 
marized as  follows:  The  principle  seems  to 
be  that  when  a  few  persons  are  engaged  in  an 
extensive  business,  and  they  have  a  multitude- 
of  customers  or  dependent  employes,  and  it 
appears  that  the  business  is  of  such  a  charac- 
ter that  the  parties  do  not  deal  upon  an  equal 
footing,  and  that  the  many  are  at  a  disadvan- 
tage in  their  contractual  relations  with  tho 
few,  the  Legislature  may  regulate  these  rela- 
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tions,  with  a  view  to  prevent  fraud,  oppression, 
or  undue  advantage.  Familiar  illustrations 
*re  contracts  for  the  loan  of  money;  for  trans- 
portation of  persons  and  freight;  for  insur- 
ance of  life  and  property;  for  the  manufacture 
4ind  sale  of  lard  and  artificial  butter;  for  meas- 
uring and  inspecting  lumber,  grain,  tobacco, 
flour,  etc.  The  number  of  these  peculiar  sub- 
jects must  vary  as  trade  and  commerce  in- 
crease or  drift  into  new  channels.  Thus  the 
subject  of  insurance  has  been  added  within 
recent  years,  so  far,  at  least,  as  my  observation 
has  extended.  Bee  Equitable  Lift  Assur,  So- 
ciety of  U.  8.  V.  Ftttus,  140  U.  8.  226,  85  L. 
ed.  407.  In  the  state  of  Virginia  all  of  the 
subjects  above  enumerated  have,  from  the  very 
earliest  times,  been  the  subject  of  legislative 
commercial  regulation.  Thus  we  find  an  Act 
passed  as  early  as  the  26th  of  December,  1792, 
for  regulating  the  inspection  of  pork,  beef, 
tar,  pitch,  and  turpentine.  2  Rev.  Code  1819, 
p.  185.  At  various  periods,  flour,  Indian 
meal,  bread,  salt,  fish,  pork,  beef,  lumber, 
lime,  hemp,  butter,  and  lard  were  the  subjects 
of  commercial  regulation.  Many  of  these 
laws  were  on  our  statute  book  when  our  pres- 
ent Constitution  was  adopted,  and  it  is  not  at 
all  probable  when  the  Bill  of  Rights  was  em- 
bodied in  our  Constitution,  as  a  part  thereof, 
In  1872,  that  the  framers  Intended  to  curtail 
the  police  power  of  the  Legislature  as  hereto- 
fore exercised;  nor  is  it  to  be  supposed  that 
they  intended  to  prohibit  the  Legislature  from 
adding  new  subjects  of  police  commercial 
regulation  as  necessity  might  arise.  The  min- 
ing of  coal,  as  we  shall  see  when  we  come  to 
consider  the  Scrip  Act,  had  been  for  a  hundred 
years  in  England  the  subject  of  such  police 
regulation.  Though  dropped  for  a  season 
from  the  enumeration  of  articles  in  the  legis- 
lation of  Virginia,  it  has  now  been  resumed  by 
the  Legislature  of  this  state  in  the  Act  we  are 
considering,  and,  as  we  think,  in  a  perfectly 
reasonable  and  legitimate  manner.  The  ob- 
jects of  the  Acts  we  are  considering  seem  to 
oe— F»>»^  to  protect  against  negligence  by  in- 
apection  laws,  in  order  to  protect  miners  in 
fulfilling  contracts  of  labor  as  regards  their 
health  and  lives;  seeondlt/,  to  protect  them  from 
fraud  in  measuring  and  paying  for  their  earn- 
ings. If  the  first  object  of  protection,  namely, 
to  protect  life  and  health,  be  a  legitimate  sub- 
ject for  legislative  interference  with  contract- 
ual regulations  between  miners  and  operators 
or  owners,  upon  what  conceivable  ground  can 
it  be  maintained  that  the  second  object, 
namelv,  to  protect  against  fraudulent  prac- 
tices, IS  not  equally  in  the  scope  of  the  police 
power  of  the  Legislature  ?  This  view  of  the 
case  is  so  perfectly  conclusive  to  my  miud  that 
no  amount  of  argument  or  authority  can  add 
to  its  strength.  And  once  concede  that  the 
coal  industry  is  a  proper  subject  for  the  exercise 
of  police  regulation,  and  it  follows,  by  all  the 
4iuiborities  that  the  Legislature,  and  not  the 
courts,  are  to  judge  of  the  propriety  and  rea- 
souableness  of  any  given  regulation,  provided 
that  il  be  enacted  for  the  avowed  police  pur 
pose,  and  is  not  upon  its  face  in  excess  of  the 
police  power  claimed.  In  other  words,  if  any 
conceivable  circumstances  would  justify  the 
exercise  of  such  police  power,  the  Legislature 
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and  not  the  courts,  is  to  judge  of  the  existence 
or  prevalence  of  sucli  circumstances.  8ee 
Munny,  JUinois,  94  U.  8.  118,  24  L.  ed.  77. 
8o  well  aatistied  am  I  that  these  laws  are  not 
only  constitutional,  but  reasonable  and  just, 
that,  so  far  as  I  am  individually  concerned,  I 
do  not  question  that  they  can  be  Bucceeafully 
maintained  against  all  classes  of  persons  em- 
braced in  their  scope.  But  this  court  is  neither 
in  duty  bound  nor  ought  it  to  decide  in  ad- 
vance upon  the  guilt  or  innocence  of  persons 
not  now  before  us,  but  who  mav  probably 
come  before  us  on  some  future  indictment. 
We  are  not  willing  to  prejudice  any  future 
trials  by  prejudging  a  difl'erent  class  of  per- 
sons who  might  oe  indicted;  because  to  Inter- 
pret and  pass  upon  these  laws  as  to  them  would 
be  to  prejudge  their  cases,  inasmuch  as  their 
main  de reuse,  judging  from  the  present  cases, 
might  consist  of  au  attack  upon  the  constitu- 
tionality of  the  Acts  in  question,  as  applie<i  to 
themselves.  Should  individual  operators  here- 
after be  indicted,  the  question  as  to  the  divisi- 
bility of  the  Acts — whether  they  may  be  main- 
tained against  licensees  and  corporationa,  but 
not  as  agiainst  individuals — will  properly  arise 
There  was  one  point  urged  in  argument  for 
defendant  which  was  not  overlook^,  but  was 
not  perhaps  sufficiently  dwelt  upon  in  the 
opinion,  and  that  was  that  the  Screening  Act 
only  appKes  to  persons,  companies,  or  corpora- 
tions operating  a  coal  mine  in  which  more 
than  ten  miners  are  employed.  It  is  urged 
that  this  is  '*  class  legislation," — a  term  so 
loosely  and  vaguely  applied  as  to  defy  any 
critical  analysis  of  its  meaning.  The  distinc- 
tion drawn  in  favor  of  the  smaller  operators 
would  indicate  that  the  Legislature  (bought 
that  the  evils  of  fraud  and  danger  of  imposi- 
tion did  not  extend  to  the  smaller  class  of 
operators,  and  hence  the  remedy  was  not  ex- 
tended to  their  employ^  It  is  impossible  to 
see  how  this  distinction  renders  the  Act  amen- 
able to  the  charge  of  violating  the  I4th  Amend- 
ment of  the  Federal  Constitution.  This  is  our 
opinion,  heretofore  expressed,  and  it  is  con- 
firmed by  a  recent  decision  of  the  Supreme 
Court  of  the  United  States,  published  since  our 
opi n ion  was  annou  need .  In  Bndd  v.  Neva  Tork^ 
148  U.  8.  517.  86  L.  ed.  247,  the  law  of  the  slate 
of  New  York,  which  was  attacked  as  unconsti- 
tutional, was  confined  in  its  operation  to  cities 
having  a  population  of  180,000  or  more,  and 
it  was  contended  that  this  feature  whs  in  vio- 
lation of  the  14th  Amendment  To  this  con- 
tention the  Supreme  Court  of  the  United  States 
replied:  "  It  Is  further  contended  for  the 
plaintiffs  in  error  that  the  statute  in  question 
violates  the  14th  Amendment,  because  it  takes 
from  the  elevator  owners  the  equal  protection 
of  the  laws,  in  that  it  applies  only  to  places 
which  have  180,000  population  or  more,  and 
does  not  apply  to  places  which  have  less  than 
130,000  population,  and  thus  operates  against 
elevator  owners  in  the  larger  cities  of  the  state. 
The  law  operates  equally  on  all  elevator 
owners  in  places  having  180.000  population  oi 
more,  and  we  do  not  perceive  how.  they  are 
deprived  of  the  equal  protctstion  of  the  laws, 
within  the  meaning  of  the  14th  Amendment.'* 
The  same  reasoning  applies  exactly  and  with 
equal  force  to  the  case  now  before  us. 
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The  Scrip  Act. 

In  view  of  the  elaborate  arfl;umeDt8  pre- 
^nted  on  tbe  motion  to  rehear,  I  nave  thought 
it  best  to  make  some  further  observations  on 
ihe  so-called  "Scrip  Law,"  which  prohibits 
persons  engaged  in  mining,  etc.,  from  issuing 
to  their  employes,  in  payment  of  wages,  any 
•store  order  or  check,  not  payable  or  redeem- 
able in  lawful  money.  More  than  a  century 
ago  the  attention  of  the  parliament  of  England 
was  directed  to  the  regulation  of  an  admitted 
«vil  i^rowin^  out  of  wliat  was  known  in  that 
country  as  we  "Truck  System."  A  law  was 
passcirin  the  reign  of  William  lY.  consolidat- 
ing all  previous  laws  upon  the  subject,  prohibit- 
ing manufacturers  of  iron  and  certain  other 
<!numerated  articles,  and  the  miners  of  coal, 
jmlt,  etc.,  from  paying  their  laborers  in  any- 
thing otiier  than  lawiul  money  of  tbe  realm. 
See  Truck  Act  (1*2  Wm.  IV  chaps.  88,  87); 
-22  Stat,  at  L.  pp.  484,  400. 

Now,  what  was  the  object  of  these  enact- 
ments and  the  motive  for  passing  them  ?  Mr. 
Black  in  his  Law  Dictionary,  thus  defines  the 
*»Truck  Act"  under  that  title:  "In  English 
law  this  name  is  given  to  Stat.  1  &  2  Wm.  IV. 
<;bap  87,  passed  to  abolish  what  is  commonly 
-en Med  the  Truck  System,'  under  which  em- 
ployers were  in  the  practice  of  paying  the 
'wu'res  of  their  work  people  in  goods,  or  of  re- 
<]uiring  them  to  purchase  goods  at  certain 
shops.  This  led  to  laborers  being  compelled  to 
take  goods  of  inferior  quality  at  a  high  price." 
.Mr.  Sweet,  from  whom  this  is  taken,  gives  the 
same  motive  for  passing  the  Act.  See  Sweet, 
Law  Diet,  title.  Truck  Act.  The  motive  is 
here  dt-clared  to  be  to  prevent  fraud, — an  ob- 
ject which  all  concede  to  be  a  primary  power 
to  brin^r  into  operation  the  police  machinery 
of  the  Slate.  But  we  are  not  dependent  upon 
conjecture  or  the  concurrent  opinions  of  lex- 
icographers and  commentators  to  inform  us  as 
to  the  object  of  these  laws,  or  that  they  origi- 
nated in  a  police  power  which  aimed  to  defeat 
fraud.  We  find  this  object  enunciated  on  tbe 
very  face  of  the  "Truck  Act"  itself.  The  Act 
consists  of  two  chapters,  86  arid  87.  The  tbirty- 
«ixth  chapter  answers  the  purpose  of  a  pre- 
amble, and  enumerates  the  various  antecedent 
Acts  which  were  to  be  repealed  and  consoli- 
dated into  one,  as  embraced  in  the  thirty- 
seventh  chapter.  Those  Acts,  as  recited,  were 
the  following:  4  Edw.  IV.  chap.  1;  8  Eliz. 
chap.  7;  14  Eliz.  chap.  12;  1  Anne,  chap.  18; 
a  Anne,  chap.  20;  10  Anne,  chap.  16;  1  Geo. 
L  chap.  15;  12  Geo.  L  chap.  84;  18  Geo.  I. 
chap.  23;  18  Geo.  II.  chap  8;  22  Geo.  IL 
chap.  29;  29  Geo.  IL  chap.  88;  80  Geo.  II. 
chap.  12;  17  Geo  IIL  chap.  66;  19  Geo.  IIL 
•chap.  49;  57  Geo.  III.  chaps.  115,  122;  58  Geo. 
III.  chap.  61. 

Upon  turning  to  the  Acts  here  enun^erated, 
yre  find  that  they  disclose  in  their  titles  the 
-object  of  the  intended  legislation.  The  more 
important  of  them  are  as  follows:  1  Anne, 
•chap.  18,  entitled  "An  Act  for  the  more  ef- 
fectual preveuling  the  abuses  and  frauds  of 
Ix?rsons  em  ployed  in  the  workioj^up  the  wool- 
en, linen,  fustian,  cotton,  and  iron  manufact- 
uri-s  of  this  kingdom;"  12  Geo.  I.  chap.  84, 
entitled  "xVn  Act  to  prevent  unlawful  com- 
liination  of  workmen  employed  in  the  woolen 
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manufactures,  and  for  better  payment  of  their 
wages;  22  Geo.  II.  chap.  27,  entitled,  "An 
Act  for  the  more  effectual  prev<'nting  of  frauds 
and  abuses  committed  by  persons  employed  in 
the  manufacture  of  hats,  and  in  the  woolen, 
linen,  fustian,  cotton,  iron,  and  silk  manu- 
factures, and  for  preventing  unlawful  combina* 
tion  of  journeymen  dyers,  etc.,  and  of  ail  per- 
sons employed  in  the  said  several  manufactures, 
and  for  the  better  payment  of  their  wages;" 
80  Geo.  II.  chap.  12,  '*  An  Act  to  amend  an 
Act  made  in  the  twenty-ninth  year  of  the  reign 
of  his  present  majesty,  entitled  *An  Act  to 
render  more  effectual  an  Act  passed  in  the 
twelfth  year  of  the  reign  of  his  late  majesty. 
King  George,  to  prevent  unlawful  tsombi na- 
tions of  workingmen  employed  in  the  woolen 
manufactures,  and  for  better  payment  of  their 
wages.'  and  also  an  Act  for  the  better  regula- 
tion of  tbe  woolen  manufactures,  and  for  pre- 
venting disputes  among  the  persons  concerned 
therein,  and  for  limiting  a  time  for  prosecutinff 
for  the  forfeiture  appomted  for  the  aforesaid 
Act,  in  case  of  payment  of  the  workmen's 
wages  in  any  other  manner  than  in  money;" 
19  Geo.  III.  chap.  49,  entitled  "An  Act  to 
prevent  abuses  in  tbe  payment  of  wages  to  per- 
sons employed  in  the  bone  and  thread  lace 
manufacture;"  also  an  Act  to  extend  the  pro- 
visions of  an  Act  of  the  twelfth  year  of  his 
late  majesty.  King  George  I.;  and  an  Act  of 
the  twenty-second  year  of  his  late  majesty. 
King  George  IL,  against  the  payment  of  la- 
borers in  goods  or  bv  truck,  ana  to  secure  their 
payment m  the  lawful  money  of  this  realm;" 
also  an  Act  entitled,  "An  Act  to  extend  the 
provisions  of  an  Act  of  the  twelfth  year  of  his 
late  majesty.  KingGteorge  IIL,  and  an  Act  of 
the  twenty-second  year  of  his  late  majesty, 
King  George  IL,  against  payment  of  laborers 
in  goods  or  by  truck,  and  to  secure  their 
payment  in  the  lawful  money  of  this  realm; 
to  laborers  employed  in  the  collieries,  or  in  the 
working  and  getting  of  coal,  in  the  United 
Kingdom  of  Great  Bri  tain  and  Ireland."  These 
were  some  of  the  more  important  of  the  Acta 
repealed  and  consolidated  in  the  "Truck Act" 
of  Wm.  rV.  Upon  their  very  face  they  pro- 
claim tbeir  object  "to  prevent  abuses  and 
frauds,"  and  they  were  therefore  police  regu- 
lations, in  the  strictest  sense  of  the  term.  Down 
through  the  centuries,  hand  in  hand,  and  con- 
solidated into  one  police  regulation,  have  come 
these  conspiracy  laws  to  protect  capital,  and 
these  Truck  Acts  to  protect  labor,  and  both  to 
protect  society;  and  are  we  now  to  be  told  that 
the  effect  of  adopting  our  free  American  Con- 
stitution is  to  leave  in  full  vigor  the  power  to 
protect  capital,  but  to  destroy  the  concomitant 
and  correlative  power  to  protect  labor?  The 
two  powers,  associated  in  their  exercise  for 
centuries,  have  not  been  divorced  by  American 
institutions.  Such  an  idea  is  not  to  be  enter- 
tained for  a  moment.  The  American  law- 
makers  are  presumed  to  have  known  of  tbe 
existence  of  ibese  police  powers  at  common 
law,  and  in  the  statute  law  of  England  em- 
bedded for  centuries,  and  It  is  not  to  be  pre- 
sumed, when  they  framed  the  restrictions  of 
our  Constitutions,  that  they  meant  to  prohibit 
the  exercise  of  such  police  powers,  when  de- 
manded in  behalf  of  the  security  of  society » 
and  necessary  to  prevent  fraud  and  abuse. 
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Holtt  J.,  delivered  the  following  opiDion  : 
"The  legislative  power  shall  he  vested  in 
a  senate  and  house  of  delegates."  W.  Va. 
CoDst.  art.  6,  $  1.  *'  The  legislative,  exec- 
utive, and  judicial  departments  shall  be  sep- 
arate and  distinct,  so  that  neithec  shall  exer- 
cise the  powers  properly  belonging  to  either  of 
the  others."  W.  Va.  Const,  art.  6,  §  1.  "One 
branch  of  the  government  cannot  encroach  on 
the  dominion  of  another  without  danger. 
1'he  safety  of  our  institutions  depends  in  no 
small  degree  on  a  strict  observance  of  this 
salutary  rule."  Sinking  Fund  Cant,  99  C.  8. 
700-718,  25  L.  ed.  496-501.  "  Every  possible 
presumption  is  in  favor  of  the  validity  of  a 
8tatute,i  and  this  continues  until  the  contrary 
is  shown  beyond  a  rational  doubt"  Id.  There- 
fore to  every  Act  of  the  Legislature  a  lawful 
purpose  in  the  constitutional  sense,  as  well  as 
an  intelliccent  purpose,  must  be  ascribed.  So 
use  your  own  property  and  rights  as  not  to  in- 
iure  those  of  another,  or  those  of  others  col- 
lectively constituting  the  state,  is  a  rule  of  law 
of  un i versal  applicat ion .  The  legislative  power 
to  enforce  this  maxim  is  called  the  '*  police 
power."  The  police  power  of  a  state,  in  a 
comprehensive  sense,  embraces  its  whole  sys- 
tem of  internal  regulation  by  which  the  state 
may  subject  persons  and  propertv  to  all  kinds 
of  reasonable  restraints  and  buraens  in  order 
to  secure  the  general  comfort,  health  and  pros- 
perity of  the  state,  to  preserve  public  order, 
prevent  offenses,  and  to  establish  for  the  inter- 
course of  citizens  with  citizens  those  rules  of 
good  conduct  and  good  neighborhood  which 
are  calculated  to  prevent  a  conflict  of  rights, 
and  to  insure  to  each  the  uninterrupted  enjoy- 
ment of  his  own,  so  far  as  it  is  reasonably  con- 
sistent with  a  like  enjoyment  of  rights  by 
others.  It  is,  however,  subject  to  constitu- 
tional limitations,  both  state  and  Federal.  W. 
Ya.  Const  art  8,  g  10 ;  U.  S.  Const  art  14. 

§1. 
Of  such  limitations  the  Legislature  must 

]udfl;e,  and  is  always  presumed  to  judge  cor- 
reotly,  unless  the  law  in  question  plainly  tran- 
scends ^em;  but  this,  in  our  system,  nece^arily 
makes  it  also  a  judicial  question  in  the  last 
resort,  for  it  is  for  the  courts,  in  a  practical 
case. to  declare  such  statute  constitutional  or  un- 
constitutional. This  legislative  police  power, 
80  far-reaching,  is  necessarily  changeable,  as 
conditions  and  circumstances  change;  which 
is  an  additional  reason  for  caution  and  reserve 
in  judicial  supervision,  while  it  must  be  con- 
fessed that  its  exercise  is  so  constant  and  so 
multiform  that  there  is  a  tendency  to  become 
disregardful  of  private  rifirhts  and  constitution- 
al limitations.  See  Tiedfeman,  Pol.  Powers, 
1-8,  and  note;  Cooley,  Const.  Lim.  chap.  16,  p. 
572;  **  Liberty  of  Contract  under  the  Police 
Power."  an  able  article  on  the  subject  by  Fred- 
erick N.  Judson,  Esq.,  in  The  American  Law 
Review,  November,  December.  1891,  and  au- 
thorities cited;  Buddy.  New  York,  148  U.  S. 
617.  86  L.  ed.  247. 

One  of  the  laws  in  question,  passed  by  the 
Legislature  of  this  state,  is  called  the  "Screening 
Act,"  and  it  is  claimed  by  defendant  to  be  in 
violation  of  the  liberty  of  contract  guaranteed 
by  both  state  and  Federal  Constitutions.  W. 
Va.  Const,  art.  3,  fc^  10 ;  U.  S.  Const  art.  14, 
g  1.    To  every  legislative  Act  a  lawful  pur- 
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pose,  in  the  constitutional  sense,  as  well  as  a&> 
intelligent  purpose,  must  be  ascribed.     What 
is  the  object  of  this  Screening  Act  ?    The  title 
says:    "An   Act  providing  for  weighing  and 
measuring  coal  at  the  place  where  mined,  be- 
fore the  same  is  screened."    The  body  of  the 
Act  discloses  the  auxiliary  and  more  particular 
object  of  requiring  that  the  mining  shall  be 
paid  for  according  to  the  weight  or  measure 
thus  ascertained  before  screening,    at   such 
price  per  ton  or  bushel  as  may  1^  agreed  on 
by  such  owner  or  operator  and  the  miner  who 
mined  the  same;  in  short,  on  the  basis  of  the 
"run  of  the  mine."    Such  exercise  of    the 
police  power,  in  restraint  of  the  liberty  of  con- 
tract, we  must  presiune  was  put  in  force  for  the 
general  purpose  of  promoting  certainty,  and  by 
consequence  fair  dealing,  between  the  opeia- 
tor  and  the  miner.    It  may  not,  in  our  opinion, 
tend  to  accomplish  such  object     It  may  be 
impolitic,  unwise,  imperfect     There  may  be 
need  of  repeal  or  of  amendment     But  can  we 
say  from  anything  on  the  face  of  the  Act,  or 
from  anything  of  which  we  can  take  judicial 
notice,  that  it  is  clearly  and  plainly  an  un- 
reasonable and  capricious  invasion  or  restraint 
of  the  right  or  liberty  to  contract?    Sec  Poweit 
y.   Penntyltania,   127  U.  S.  678,  82  L.  ed. 
258.    The  legislative  discretion  of  the  slate,  in 
the  exerdse  of  the  police  power,  must  be,  from 
the  nature  and  necessity  of  the  function,  and 
the  sovereignty  of  the  body  politic,  indefinitely 
broad;  and,  as  a  matter  of  legislation  iu  our 
own  state  and  the  mother  state,  has  been  given » 
without  question,  a  very  extensive  scope  in 
the  power  to  restrict  the  freedom  of  contract 
Of  this  our  decisions,  by  necessary  implication 
at  least,  and  our  statute  books,  past  and  pres- 
ent,  throughout  our  whole  history,  furnish 
many  illustrations  and  examples  of  the  perfect 
right  in  the  Leerislature  to  pass  many  or  these 
Acts.     Many  of  these  laws  relate  to  freedook 
of  contract  concerning  matters  not  affected 
with  any  public  use,  in  the  true  sense;  only  in 
the  sense  of  the  nature  or  extent  of  the  private 
business  being  affected  with  a  public  interest, 
such  as  usury  laws;  statute  requiring  writtei^ 
evidences;  some  parts  of  the  inspection  laws; 
laws  against  selling  spirituous  liquors;  the  oleo- 
margarine laws;  law  on  selling  commercial  fer- 
tilizers; and,  in  some  places,  laws  regulating- 
contracts  of  insurance  and  anti-trust  laws.    See 
Acts  1891,  for  preventing  the  wasting  of  nat- 
ural gns.    W.  Va.  Code  1891,  p.  1060.     "No- 
qupstion  ever  was,  or  upon  acknowledged  gen-, 
eral  principles  ever  can  be,  made,  so  far  as  natu- 
ral persons  are  concerned."  Cooley.Const  Lim. 
674,citing  Re(ifleld,C7A.  /..in  Thorpe  v.  Rutland 
<fc  A  i2.  &. ,  27  Vt  149,    62  Am.  Dec.  625.    On 
the  other  hand  the  judicial  power  of  supervision 
and  ultimate  control,  when  the  contract  relates- 
to  matters  private,  not  affected  with  a  public 
use  in  a  strict  sense,  although  of  vital  impor- 
tance and  within  its  proper  sphere  requiring  U> 
be  rigidly  upheld  and  enforced,  must,  from 
the  very  nature  of  the  case,  be  limited  and 
definitely  restricted  to  such  statutes  as  appear 
on  their 'face,  or  from  facts  judicially  known, 
so  capricious,  so  unreasonable,  as  to  be  clearly^ 
and  plainly  in  violation  of  the  constitutional 
guaranties.     "Every  possible  presumption  i» 
in  favor  of  the  validity  of  the  statute,  and  this- 
I  continues  until  the  contrary  is  shown  beyond  % 
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CBtional  donbt  Ooe  branch  of  the  govern- 
ffient  cannot  encroach  on  the  domain  of  an- 
other without  danger.  The  safety  of  our 
institutions  depends  in  no  small  degree  on  a 
strict  observance  of  this  salutary  rule."  Sink- 
ing/ Fund  Cams,  99  (3.  8.  718.  25  L.  ed.  501. 

If  the  statute  in  question  restrains  the  liber- 
ty of  contract  in  regard  to  a  business  affected 
with  a  public  use,  in  the  true  and  proper  sense 
of  the  term,  then  1  take  it,  from  the  arguments, 
it  is  confessedly  constitutional.  What  I  have 
said  is  con  fined  to  the  supposition  that  the  busi- 
ness of  coal  mining  dealt  with  by  the  statute  is 
a  private  business,  in  the  strict  and  proper 
^nse;  althougb.from  its  mafrnitude  and  impor- 
tance, the  number  of  persons  employed,  its  dan- 
gers, the  importance  of  preventing  waste,  its 
relation  to  the  commerce  of  the  state,  and  that 
it  is  already  minutely  regulated  and  controlled 
by  our  "mining  law,"  may,  in  such  secondary 
sense,  affect  such  business  with  a  public  in- 
terest. See  "Mining  Law,"  Code.ed.  1891,  p. 
^1.  For  a  full  and  recent  discussion  of  the 
terra,  "affected  with  a  public  inltTest,"  as  de- 
termined by  the  nature  and  extent  of  the  busi- 
ness, see  opinion  by  Blatchford,  J,,  in  Buddy. 
New  York,  143  U.  8.  517,  36  L.  ed.  247;  also 
dissenting  opinion  of  Brewer,  J,  I  cannot  pro- 
nounce this  law  unconstitutional  beyond  a  rea- 
sonable doubt.  The  remedy,  if  anv  be  needed, 
is  with  the  Legislature,  by  repeal  or  amend- 
ment. 


^  .t/.,  dissenting: 
After  a  careful  consideration  of  the  argu- 
ments which  were  submitted  in  these  cases 
when  they  were  originally  heard,  and  which 
have  been  presented  upon  the  rear^ument  of 
the  same,  and  a  thorough  examination  of  the 
authorities  cited  both  by  the  representatives  of 
the  state  and  the  plaintiff  in  error, I  have  reached 
the  conclusion  that  the  validity  of  the  Acts 
under  which  the  indictments  were  found  can- 
not be  sustained,  for  the  reason  that  one  is  in 
restraint  of  trade  and  the  other  in  contraven- 
tion, not  only  of  section  10  of  article  8  of  the 
Bill  of  Rights  of  this  state,  but  also  of  section 
1  of  the  14th  Amendment  of  the  Constitution 
of  the  United  States.  The  Judgments  which 
were  under  consideration  by  this  court,  and  up- 
on which  an  opinion  was  handed  down  at  a 
former  term,  were  upon  indictments  Nos.  4 
und  5,  the  former  of  which  was  found  under 
section  1,  chap. 76,  Acts  1891,  familiarly  known 
as  the  "Scrip  Law;"  and  the  latter  under  sec- 
tion 8,  chap.  82,  Acta  1891,  "providing  for 
weighing  and  measuring  coal  at  the  place  where 
mined,  before  the  same  is  screened,"  which 
section  provides  that  "all  coal  so  mined  and 
paid  for  by  weight  shall  be  weighed  in  the  car 
in  which  ft  is  removed  from  the  mine  before  it 
is  screened,  and  shall  be  paid  for  according  to 
the  weight  so  ascertained,  at  such  price  per 
ton  as  may  be  ajB;reed  on  by  such  owner  or  oper- 
ator and  the  miners  who  mined  the  same;  and 
coal  mined  and  paid  for  by  measure  shall  be 
paid  for  according  to  the  number  of  bushels 
marked  upon  each  car  in  which  it  is  removed 
from  the  mine,  and  before  it  is  screened,  and 
the  price  paid  for  each  bushel  so  ascertained 
shall  be  such  as  may  be  agreed  on  as  aforesaid." 
Section  1  of  the  same  chapter,  providing  that 
"it  shall  be  the  duty  of  every  corporation,  com- 
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pany  or  person  engaged  in  the  business  of  min« 
ing  and  selling  cotd,  by  weight  or  measure,  to 
procure  and  constantly  keep  on  hand,  at  the 
proper  place,  the  necessary  scales  and  measures 
and  whatever  else  may  be  necessary  to  correct- 
ly weigh  and  measure  the  coal  as  mined  by 
such  corporation,  company,  or  person." 

Now,  it  will  be  perceived  that  this  require- 
ment does  not  applv  to  corporations  alone,  but 
the  language  is:  **  It  shall  be  the  duty  of  every 
corporation,  company,  or  person  engaged  in 
the  business  of  mining  and  selling  coal,  etc 
Let  the  mine  owner  be  an  individuS,  a  firm,  or  a 
corporation  when  the  mining  operation  is  com- 
menced. The  Act  is  imperative  that  "the  coal 
shall  be  weighed  in  the  car  in  which  it  is  re- 
moved from  the  mine  before  it  is  screened,  and 
shall  be  paid  for  according  to  the  weight  so  as- 
certained;"  and  the  learned  counsel  for  the  state 
in  their  brief  filed  upon  the  rehearing  assert 
"  that  whatever  rules  and  regulations  can  be 
passed  and  made  by  the  Legislature  in  the  exer- 
cise of  its  power  in  relation  to  the  business  of 
a  corporation  can  also  be  exercised  in  relation 
to  the  same  business  when  carried  on  by  natural 
persons,  and  that  it  would  be  strange,  indeed,  if 
it  were  not  so."  And  again  they  say:  "This 
and  numerous  other  cases  that  might  be  cited 
settle  the  matter  beyond  controversy  that 
there  is  no  distinction  between  the  rights 
of  private  persons  and  corporations,  so 
far  as  they  relate  to  the  screening  of  coal,  as  re- 
quired bv  the  Act  in  question,  and  that  if  the 
Act  is  a  legitimate  exercise  of  the  police  power 
of  the  state  as  to  the  one  it  is  the  same  as  to 
both."  This  I  regard  as  a  proper  concession 
and  a  fair  statement  as  to  the  effect  of  the  Act 
under  consideration.  It  was  evidentlv  the  in- 
tention of  the  Legislature  to  place  all  persons 
operating  mines  upon  the  same  footing.  The 
Act  is  not  severable;  it  was  not  intended  to 
discriminate  between  corporations  and  indi- 
viduals; and  such  discrimination  would  not 
have  been  allowed  by  the  Constitution,  if  such 
had  been  the  intention.  It  being  then  conceded 
that  individuals  and  corporations  engaged  in 
mining  coal  occupy  precisely  the  same  relation 
to  the  Screening  Act  above' quoted,  it  follows 
that  the  police  power  confers  no  more  right  or 
power  upon  the  Legislature  to  interfere  with 
the  private  contracts  of  such  a  corporation 
than  it  does  to  interfere  with  like  contracts  of 
an  individual.  In  the  ninth  clause  of  section 
17,  chap.  14,  Code,  it  is  provided  that  the 
word  "person"  includes  corporations,  if  not 
restricted  by  the  context,  and  it  has  been  held 
by  the  Supreme  Court  of  the  United  States 
that  they  are  persons  within  the  14th  Amend- 
ment. See  Minneapolis  db  8t,  L,  B.  Co.  y. 
Beckioith,  129  U.  S.  26,  32  L.  ed.  585;  Santa 
Clara  County  v.  Southern  PaHfie  B.  Co.  113  U. 
S.  394,  30  L.  ed.  118;  Bmbina  Consolidated 
Siher  Min.  db  M.  Co.  v.  Pennsylvania,  125  U. 
S.  181,  31  L.  ed.  650.  If,  then,  a  corporation 
chartered  for  the  purpose  of  mining  and  ship- 
ping coal,  as  the  plaintiff  in  error  was,  occu- 
pies the  same  attitude  that  an  individual  does 
who  is  engaged  in  the  same  business,  the 
question  presented  for  our  consideration  is. 
What  authority  has  the  Legislature,  under  the 
police,  or  any  other  power,  to  interfere  with 
or  control  the  private  contracts  of  such  corpo- 
ration made  with  its  employes  for  the  produo 
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tion  of  mercbaotable  coal  from  its  mines? 
We  surely  would  search  in  vain  for  any  prece- 
dent sanctioniD^  such  an  unwarranted  inter- 
ference with  private  contracts.  In  the  words 
of  ^>  George  Jessel:  "  If  there  is  one  thing 
more  than  any  other  that  public  policy  re- 
quires, it  is  that  men  of  full  aee  and  compe- 
tent understanding  shall  have  tne  utmost  lib- 
erty to  contract,  and  that  their  contract,  when 
entered  into  freely  and  voluntarily,  shall  be 
held  sacred,  and  shall  be  enforced  in  courts  of 
Justice."  It  is  readily  conceded  that  the  police 
power  is  exercised  where  public  protection, 
health,  and  safety,  and  the  rights  of  other  in- 
dividuals and  corporations,  are  concerned; 
and  Jvdgt  Oooley,  in  his  valuable  work  on 
Constitutional  Limitations,  p.  575;  says:  * 'Per- 
haps the  most  striking  illustrations  of  the 
principle  here  stated  will  be  found  among  the 
judicial  decisions  which  have  held  that  the 
rights  insured  to  private  corporations  by  their 
charters,  and  the  manner  of  their  exercise,  are 
subject  to  such  new  regulations  as  from  time 
to  time  may  be  made  by  the  slate  with  a  view 
to  public  protection,  health,  and  safety,  and  to 
properly  guard  the  rights  of  other  individuals 
and  corporations.  Although  these  charters  are 
to  be  regarded  as  contracts,  and  the  rights  as- 
sured by  them  are  inviolable,  it  does  not  fol- 
low that  these  rights  are  at  once,  by  force  ot 
the  charter  contract,  removed  from  the  sphere 
of  state  regulation,  and  that  the  charter  implies 
an  undertaking  on  the  part  of  the  state  that  in 
the  same  way  In  which  their  exercise  is  per- 
missible at  first,  and  under  the  regulations 
then  existing,  and  those  onl^,  may  the  cor- 
porators continue  to  exercise  their  riehts 
while  the  artificial  existence  continues.  The 
obligation  of  the  contract  by  no  means  extends 
so  far,  but,on  the  contrary, the  rights  and  privi- 
leges which  it  confers  are  only  thereby  placed 
upon  the  same  footing  with  other  legal  rights 
and  privileges  of  the  citizen  in  respect  to 
proper  rules  for  their  due  regulation,  protec- 
tion, and  enjoyment.  The  limit  to  the  exer- 
cise of  police  power  in  these  cases  must  be 
this:  The  regulations  must  have  reference 
to  the  comfort,  safety,  or  welfare  of  society. 
They  must  not  be  in  conflict  with  any  of  tiie 
provisions  of  the  charter,  and  they  must  not, 
under  any  pretense  of  regulation,  take  from 
the  corporation  any  of  the  essential  rights 
or  privileges  which  the  charter  confers.  In 
sbort.they  must  be  police  regulations  in  fact.and 
not  amendments  of  the  charter  in  curtailment 
of  the  corporate  franchise.  The  maxim.  %ic 
utere  tuo  ut  alienufh  non  Icedas,  is  that  which 
lies  at  the  foundation  of  the  power,  and  to 
whatever  enactment  affecting  the  management 
and  business  of  private  corporations  it  cannot 
fairly  be  applied  the  power  will  not  extend." 
Can  this  statute  be  reconciled  ^ith  section 
10  of  article  3  of  the  Bill  of  Rights  of  this 
state,  which  provides  that  "  no  person  shall  be 
deprived  of  life,  liberty  or  property  without 
due  process  of  law  and  the  judgment  of  his 
peers,"  or  with  the  first  section  of  the  14th 
Amendment  to  the  Constitution  of  the  United 
States,  which  provides  the  same  thing  in  sub- 
stance? In  considering  this  question  we  must 
not  lose  sight  of  the  fact  that  the  coal,  as  it  lies 
untouched  in  the  mine,  is  the  property  of  the  ! 
operator,  whether  such  operator  be  a  single  in- 1 
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dividual,  or  several  who  have  combined  their 
capital  for  the  purpose  of  purchasing  and  op- 
erating the  same  as  a  corporation.    When  thtt 
mine  is  opened  for  practical  operation,  as  »• 
matter  of  course  the  object  of  the  operator, 
whether  individual  or  corporate,  is  to  obtain 
as  much  merchantable  coal  as  possible  from 
each  foot  of  coal  as  it  is  mined.    It  is  a  matter 
of  history  connected  with  the  mining  of  coal 
that  in  digging  coal  a  considerable  percentage 
of  slack  is  necessarily  produced,  and  that  the- 
most  skillful  miner  produces  the  least  slack, 
and  this  is  something  the  court  may  take  judi- 
cial cognizance  of;  and.  as  every  bushel  of 
coal  that  is  brought  from  the  mine  in  an  un- 
salable condition  in  the  shape  of  slacR  resulta- 
in  a  sacrifice  of  lust  so  much  of  the  operator'^ 
coal  property,  the  operators   of   coal   mines 
found  it  neceissary  years  ago  to  adopt  the  use- 
of  the  screen,  not  only  to  separate  the  worth- 
less slack  from  the  clean,  merchantable  coal^. 
but  they  also  found  it  necessary  to  weigh  the 
coal  after  it  was  screened,  as  the  true  lest  of 
the  value  of  each  individual  miner's  services; 
otherwise,  if  the  coal  was  weighed  before  ii 
was  screened  as  it  came  from  the  mine,  ihe- 
miner  who  sent  out  the  bank  car  laden  with 
the  largest  percentage  of  slack  would  receive 
the  greater  remuneration,  because  the  slack, 
would  lie  more  compactly  and  weigh  more- 
than  lump  coal.     Can  the  screen,  under  these 
circumstances,  be  regarded  as  a  fraud  which, 
calls  for  the  interposition  of  the  police  power 
of  the  state?    Is  it  not  rather  the  proper  method 
of  giving  to  the  skilled  miner  what  he  is  enti- 
tled to  by  reason  of  years  of  experience,  Instead 
of  placing  him  on  a  par  with  the  beginner,  or 
really  below  the  beginner,  who  is  able  to  pro- 
duce a  small  percentage  of  merchantable  coal, 
and  sends  out  the  residue  in  the  shape  of  slack  f 
Ordinarily,  where  an  employer  contracts  witbi 
his  em  ploy  4  for.  the  performance  of  his  work, 
in  a  certain  manner,  the  production  of  an  arti- 
cle of  a  certain  quality, — ^for  instance  the  quar- 
rying of  stone  and  dressing  it  to  certain  dimen- 
sions.or  the  mining  of  coal  in  lumps  of  sufficient 
size  to  pass  over  a  screen,  and  pass  as  mer- 
chantable coal, — he  has  a  right  to  have  t he- 
work  performed  In  accordance  with  the  con- 
tract, and  not,  to  use  a  common  expression, 
"  purchase  a  pig  in  a  poke,"  and  pay  the  con- 
tract price,  without  getting  or  witliout  having- 
the  opportunity  of  applying  the  test,  and  as- 
certaining that  he  is  receiving  what  he  con- 
tracted  for.    It  is   true  the  openitor    may,, 
without  violating  the  Act  under  consideration « 
pass  the  coal  over  the  screen  after  it  is  weighed: 
and  paid  for;  but  that  only  results  in  disclosing^ 
the  large  percentage  of  slack  and  small  pro- 
portion of  merchantable  coal  he  has  weighed^ 
and  paid  for,  and  the  only  redress  he  can  ob- 
tain is  in  a  reduction  of  wages,  which  will  cau!i<^ 
dissatisfaction  among  the  miners,  and  will  not 
restore  to  him  the  coal  which  has  been  destroyed 
b^  unskillful  mining.    It  is  also  true  that  the- 
miner  cannot  either  expect  or  reasonably  de- 
mand as  much  per  bushel  for  coal  which  is- 
wcighed  before  it  is  screened  as  he  has  here- 
tofore received  for  screened  coal.     What.  Ihon,. 
are  the  inevitable  results  of  the  law  under  consid> 
eration?    It  depresses  the  wages  of  the  miner;, 
it  takes  bread  from  the  family  of  the  ski11e(i 
miner,  and  gives  it  to  the  family  of  the  care- 
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le89  and  niiBkilled  od6;  and  it  causes  the  prod- 
uct of  the  mine  to  be  received  in  such  a  con- 
dition that  a  large  percentage  thereof  is 
worthless  to  him,  and  to  that  extent  the  coal 
property  for  which  he  has  paid  bis  money  is 
taken  from  him  without  compensation.  When 
this  Act  is  enforced,  there  is  no  longer  any  in- 
centive to  the  skillful  miner  to  send  out,  as 
the  product  of  his  labor,  the  highest  percentage 
of  merchantable  coal;  and  in  consequence  the 
product  of  the  mine  in  the  shape  of  merchant- 
able coal  is  small,  while  the  waste  in  the  sub- 
stance of  the  mine  is  great 

The  opinion  which  has  been  handed  down 
in  these  cases  places  the  constitutional  validity 
of  the  Acts  under  which  said  indictments  were 
found  upon  the  general  police  powers  of  the 
slate,  and  with,  this  position  I  cannot  concur, 
for  the  following  reasons.  F^rst,  it  must  be 
eonceded  that  an  individual  or  a  corporation 
becomin|f  the  owner  of  coal  lands,  and  engag- 
ing in  mining  and  disposing  of  coal,  cannot  be 
regarded  ic  any  other  light  than  as  being  en- 
gaged in  a  private  enterprise.  In  the  case  of 
ixUt  Co,  V.  Brotcn,  7  W.  Va.  191,  this  court 
held  that  a  corporation  chartered  for  the  pur- 
pose of  mining  coal  and  manufacturing  salt 
was  not  organized  for  a  public  use,  and  for 
that  reason  could  not  exercise  the  riffht  of  emi- 
nent domain.  The  opinion  handed  down,  in 
speaking  of  the  peculiar  and  extraordinary 
privileges  conferred  upon  corporations,  cit^ 
section  7,  p.  994,  Code,  which  provides  that, 
"  in  case  a  coal  mine  has  but  one  opening,  and 
the  owner  thereof  does  not  own  suitable  surface 
ground  for  another  opNening,  as  required  by 
the  next  preceding  section,  he  may  select  and 
appropriate  any  adjoining  land  for  that  pur- 
pose, and  for  approach  thereto,  and  he  shall 
be  governed  in  his  proceeding  in  appropriat- 
ing such  land  by  the  laws  in  force  providing 
for  the  appropriation  of  private  property 
by  corporations,  and  such  appropriation  may 
be  made  whether  he  is  a  corporator  or  not; 
but  no  lands  shall  be  appropriated,  under  the 
provisions  of  this  Act,  until  the  court  is  satis- 
fied that  suitable  prennses  cannot  be  obtained 
on  reasonable  terms;"  showing  that  this  privir 
lege  is  not  conferred  on  ^corporations  alone, 
but  upon  individuals  engaged  in  the  business 
of  mining;  and  the  onlv  ground  u|>on  which 
this  Act  could  possibly  be  sustained  is  that  the 
health  and  safety  of  the  miners  demand  it,  and 
it  might  thereby  be  brought  within  thepuiview 
of  the  policejpower.  In  the  case  of  Warner  v. 
Martin^  21  W.  Ya.  534.  this  court  held  that, 
"under  our  Constitution,  private  property 
cannot  be  taken,  with  or  without  compen- 
sation, for  private  use;"  also  that,  "under 
our  Constitution,  private  pioperty  can  be 
taken  only  for  public  use,  and  then  only 
upon  just  compensation  being  paid  or  secured 
to  be  paid."  And  in  the  case  of  Pittsburgh^ 
IF.  A  K,  B,  Co.  V.  Benwood  Iron  Works,  81 
W.  Ya.  710,  2  L.  R  A.  680,  this  court  held 
that,  '*  where  a  railroad  company  sought  to 
condemn  land  over  which  to  build  a  switch, 
branch  road,  or  lateral  work,  to  reach  a  private 
manufactory,  (a  steel  mill,)  for  the  purpose  of 
transporting  freight  to  bud  from  said  steel  mill 
over  petitioner's  road,  held  the  use  to  which 
the  land  was  to  be  subiected  was  a  private,  and 
not  a  public,  use."    Now,  when  we  look  to  the 
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charter  of  the  Peel  Splint  Coal  Company  to  see 
what  they  were  authorized  to  do,  we  find  that 
it  was  chartered  for  the  purpose  of  leasing 
or  buying  and  owning  coal  lands  and  coko 
plants;  mining,  ship^nng,  and  selling  coal;, 
manufacturing,  shipping,  and  selling  cdke; 
buying  and  seDing  general  merchandise;  own- 
ing, cnartering,  and  operating  steamboats^ 
barges,  flatboats,  and  other  water  craft  for  the 
purpose  of  transporting  the  goods  and  producta 
of  said  corporation  and  others;  and  acquiring 
and  holding  such  property,  real  and  personal, 
and  doing  such  acts,  as  said  corporation 
may  {lawfully,  as  incidental  or  necessary  U> 
the  transaction  of  the  business  aforesaid, 
hold  and  do.—all  of  which  a  natural  person 
or  indiyidaal  could  lawfully  do  without  a 
charter,  and  without  being  limited,  as  a  corpo- 
ration is,  by  statute  to  holding  10,000  acres  of 
real  estate.  There  is  nothing  in  this  charter 
which  would  characterize  said  company  as- 
anythibg  other  than  a  private  corporation. 
The  question  as  to  whether  the  Legislature  baa 
a  legal  right  to  provide  how  and  when  coal 
shail  be  weighed  appears  from  the  authorities 
to  turn  upon  and  be  controlled'  bv  the  question 
as  to  whether  the  business  is  altected  with  a 

Sublic  interest.  Bo  in  the  case  of  Buddy, 
Tew  Twk,  148  U.  S.  689,  36  L.  ed.  258,  Ju^ 
tice  Blatchford  says:  "In  State  v.  Columbus 
Q at  Light  di  C,  Co,,U  Ohio  St.  572,  582,  82 
Am.  Rep.  890,  (in  1878);  Munn  v.  lUinois,  94 
U.  S.  118,  82  L.  ed.  585,  was  cited  with  ap- 
proval, as  holding  that,  where  the  owner  of 
property  devotes  it  to  a  use  in  which  the  public 
have  an  interest,  he,  in  effect,  grants  to  the 
public  an  interest  in  such  use,  and  must,  to  the 
extent  of  that  interest,  submit  to  be  controlled 
by  the  public  for  the  common  good,  so  long  aa 
he  maintains  the  use;  and  the  court  added  that 
in  Munn  v.  Illinois  the  principle  was  applied 
to  warehousemen  engaged  in  receiving  and 
storing  grain,  and  it  was  held  that  their  rates 
of  charges  were  subject  to  legislative  regula- 
tion, and  the  principle  applied  with  greater 
force  to  corporations  when  they  were  invested 
with  franchises  to  be  exercised  to  subserve  the 
public  interest."  As  we  have  seen,  in  this 
state,  in  the  case  of  Salt  Co.  v.  Brown,  it  waa 
held  that  the  mining  of  coal  was  not  of  such 
public  utility  as  to  entitle  the  company  to  ex- 
ercise the  right  of  eminent  domain;  and  in  the 
case  of  PitMiurg,  W.  A  JT.  R,  Co.  v.  Benwood 
Iron  Works,  supra,  it  was  held  that  a  private 
corporation  engaged  in  the  manufacture  of  steel 
was  not  of  such  public  utility  as  to  enable  it  to 
condemn  land  for  a  switch  leading  to  the  Pan 
Handle  Railroad,  for  the  purpose  of  transport- 
ing the  product  of  the  mill.  If  such  corpora- 
tions, then,  are  not  affected  with  sufficient 
public  interest  to  enable  them  to  exercise  this 
right,  should  thev  not  be  regarded  as  private 
corporations,  ancf  not  subject  to  police  control, 
further  than  the  health  and  safety  of  the  oper- 
ators are  concerned,  and  further  than  an  indi- 
vidual engaged  in  the  same  business  would  or 
could  be  controlled  ?  In  the  case  of  Saieger  v. 
Davis,  186  Mass.  289,  49  Am.  Rep.  27,  the 
Supreme  Judicial  Court  of  Massachusetts  .said 
that  **  nothing  is  better  established  than  the 
power  of  the  Legislature  to  make  what  are 
called  police  regulations,  declaring  in  what 
manner  property  shall  be  used  and  enjoyed^ 
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and  buPiDess  carried  oii,  with  a  view  to  the 
.good  order  aud  beneiitof  the  community,  even 
although  they  may  to  some  extent  interfere 
with  the  full  enjoyment  of  private  property, 
and  although  no  compensation  is  given  to  a 
p('rft)n  so  inconvenienced;"  and  just  here  I  may 
ask,  with  propriety,  How  will  the  communi^ 
in  any  manner  be  affected,  whether  the  coal  of 
this  companv  is  weighed  before  or  after  it  is 
screened,  ana  how  will  the  public  in  general 
be  afifected  therebv?  In  the  case  of  Ward  v. 
Farwell,  97  111.  608,  the  court  in  its  opinion 
says:  **  Private  corporations  created  for  busi- 
ness purposes  are  artificial  beines,  clothed  with 
certain  rights  and  privileges,  and  are  permitted 
to  own  and  acquire  property  for  certain  pur- 
poses and  to  a  limited  extent;  and  when  so  cre- 
ated they  are  subject  to  the  same  legislative  con- 
trol that  natural  persons  arc  under  like  circum- 
stances. With  certain  constitutional  limita- 
tions, the  rights  of  all  persons, whether  natural 
•or  artificial,  are  subject  to  such  legislative  con- 
trol as  the  Legislature  ma^  deem  necessary  for 
the  general  welfare,  and  it  is  a  fundamental 
•€rror  to  suppose  there  is  any  difiference  in  this 
respect  between  the  rights  of  natural  and  arti- 
ficial persons.  They  both  stand  precisely  on 
the  same  footing."  Tiedeman,  in  his  valuable 
work  on  the  Limitations  of  Police  Powers,  in 
speaking  of  the  police  regulation  of  corpora- 
tions in  general,  on  page  584,  §  191,  says: 
"  But  the  corporation  is  no  more  subject  to 
arbitrary  regulations  than  is  the  individual.  In 
order  that  the  regulation  of  a  corporation  may 
be  within  the  constitutional  limitations  of  po- 
lice power,  it  must  have  reference  to  the  wel- 
fare of  society  by  the  prevention  or  control  of 
those  actions  which  are  calculated  to  inflict 
injury  upon  the  public  or  the  individual.  As  in 
all  other  cafes  of  the  exercise  of  the  police 
power,  the  police  regulations  of  corporations 
-must  be  confined  to  the  enforcement  of  the 
maxim,  sie  utere  tuo  tit  alienum  nan  ladas, 
•flubject  to  the  observance  of  which  every  cor- 
porate charter  must  be  supposed  to  have  been 
granted.  Any  attempt,  under  the  euise  of  po- 
lice regulations,  to  repeal  or  amend  the  char- 
ter, or  to  abridge  anv  of  the  corporate  rights  and 
privileires,  would  of  course  be  unconstitutional 
and  void,  [citing  numerous  cases.]  Theprop- 
•erty  of  the  corporation  cannot  be  confiscated, 
under  pretense  of  being  a  police  regulation, 
without  payment  of  compensation."  And  at 
this  point  'the  question  suggests  itself.  What 
more  complete  confiscation  of  the  operator's 
-propertv  could  possibly  be  enforced  than  to 
have  a  large  x>ercentage  of  his  coal  mined  and 
put  out  in  a  condition  that  would  be  utterly 
worthless  to  him,  and  in  addition  to  that  to  hie 
-compelled  to  pay  the  miner  for  his  labor  in 
producing  it  in  that  condition?  To  uphold,  as 
constitutional,  legislation  which  interferes  with 
the  private  contract  of  the  operator  with  the 
miner,  and  prescribes  that  coal  shall  be 
weighed  and  paid  for  before  it  is  screened  or 
any  opportunity  is  afiTorded  to  determine  its 
•quality  and  value,  would  appear  to  me  to  be 
•on  a  par  with  legislation  which  would  compel 
the  owner  of  a  stone  or  marble  quarry,  who 
had  contracted  with  his  employes  to  pay  them 
for  dressed  stone  of  certain  dimensions,  to 
measure  the  blocks  in  the  rough,  as  thev  came 
from  the  quarry,  and  pay,  not  only  tor  the 
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dressed  stone,  but  for  the  spalls  and  waste  that 
accrued  in  squaring  the  same  in  accordance 
with  the  contract,  and  would  characterize  as 
constitutional  an  act  which  would  provide  that 
the  landowner  who  employs  a  sawmill  man  to 
go  among  his  timber,  and  according  to  the 
common  expression  take  it  from  the  stump,  and 
convert  it  into  merchantable  boards  and  lum> 
ber,  to  measure  and  pay  for  the  same  as  it  came 
from  the  saw,  including  in  the  measurement, 
slabs,  culls,  sawdust,  and  particles  torn  away 
by  the  action  of  the  saw,  and  would  sanctioa 
a  law  which  would  compel  a  diamond  to  be 
paid  for  in  the  rough,  before  its  qualities  had 
been  tested  and  developed  by  submitting  it  to 
the  skillful  hands  of  the  lapidary.  I  fail  to 
perceive  in  what  manner  the  public  is  interest 
ed  in  the  private  contract  made  between  the 
coal  operator  and  his  employes,  as  to  the  time 
when  such  employe  shall  have  the  product  of 
his  labor  weighed  and  paid  for.  The  labor  of 
the  employe  is  his  own  property;  and  he  has  a 
perfect  right  to  fix  a  price  upon  it,  let  it  be 
high  or  low,  and  the  public  has  no  right  to 
say,  "Why  do  you  so?"  Neither  is  the 
public  welwe  in  any  manner  affected  by  the 
terms  of  the  contract,  any  more  than  it  is  in 
that  of  the  man  who  works  by  the  day  on  the 
farm. 

The  seventh  section  of  the  Act  providing  for 
weighing  coal  before  it  is  screened  excludes 
from  its  operation  any  corporation,  company, 
or  person  owning  or  operating  a  coal  mine  m 
which  less  than  ten  miners  are  employed, 
which  results  in  this:  that  an  operator  only 
employing  nine  need  not  weigh  the  coal  before 
it  is  screened,  but  one  employing  twelve  must. 
Can  any  one  sav  why  the  operator  should  bo 
allowed  to  weigh  the  coal  after  it  is  screened 
for  the  nine,  and  that  he  must  weigh  it  pre- 
viously for  the  twelve  ?  Is  not  the  danger  of 
fraud  as  great  to  the  individual  miner  in  the  one 
instance  as  the  other?  and  is  not  one  miner  as 
much  entitled  to  the  benefit  of  the  law  (if  it  be 
beneficial)  as  another?  And  again,  is  there  any 

rl  reason  why  the  small  operator  should 
allowed  to  obtain  from  his  mine  mer- 
chantable coal  by  using  the  screen  before  it  is 
weighed,  and  the  la»e  operator  be  denied  the 
privilege  of  thus  testing  the  services  of  his  em- 
ploy^, and  obtaining  merchantable  coal  for 
the  wages  he  pays  them?  and  why  is  it  that  the 
police  power  of  the  state  should  lie  invoked  for 
the  protection  of  the  twelve,  while  the  nine  are 
left  to  work  their  way  with  fear  and  trembling, 
and  protect  themselves  from  the  alleged  in- 
iquities of  the  screen? 

The  case  of  Oodeharles  v.  Wigeman,  118 
Pa.  481,  4  Cent.  Rep.  887,  holds  that  '*  the 
first  four  sections  of  iJie  '  Store  Order  Act '  of 
June  29,  1881,  which  attempts  to  prevent  per- 
sons who  are  iui  jvrit  from  making  their  own 
contracts,  are  unconstitutional  and  void,"  and 
the  court  in  its  opinion  says:  "  The  Act  is  an 
infringement  alike  of  the  right  of  the  employer 
and  the  employ 4;  more  than  this,  it  is  an  in- 
sulting attempt  to  put  the  laborer  under  a  leg* 
islative  tutelage,  which  is  not  only  degrading, 
but  subversive  of  his  rights  as  a  citizen  of  the 
United  States.  He  may  sell  hfti  labor  for  what 
he  thinks  best,  whether  money  or  goods,  just 
as  his  employer  may  sell  his  iron  or  coal,  and 
any  and  every  law  that  proposes  to  prevent  him 
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from  8o  doioiE  is  an  inf riDgement  of  bis  consti- 
tutional  privileges,  aod  coDscquentlv  vicious 
and  void."  So.  also,  in  Be  Jacobs,  08  N.  Y. 
W,  60  Am.  Rep.  636,  it  is  held  that  "while, 
g^erally ,  it  is  for  the  Legislature  to  determine 
what  laws  are  required  to  secure  and  protect 
public  health,  comfort,  and  safety  under  the 
guise  of  police  regulations,  it  may  not  arbitrsr 
lily  infringe  apnn  personal  or  property  rights, 
aod  its  deteimination  as  to  what  is  a  proper 
exercise  of  the  power  is  not  final  or  conclu- 
sive, but  is  subject  to  the  scrutiny  of  the 
courts."  In  the  case  of  WaUrtown  v.  Mayo, 
100  Mass.  816,  819,  12  Am.  Rep.  694,  Colt,  J., 
says:  "  The  law  will  not  allow  rights  of  prop- 
erty to  be  invaded  under  the  guise  of  a  police 
regulation  for  the  preservstion  of  health  or 
protection  against  a  threatened  nuisance,  and, 
when  it  appears  that  such  is  not  the  real  object 
and  purpose  of  the  regulation,  courts  will  in- 
terfere to  protect  the  rights  of  the  citizen."  In 
the  Slaughier-HouM  Cases,  83  U.  S.  16  Wall. 
86,  87,  21  L.  ed.  394, 412,  Field,  J.,  says:  "All 
sorts  of  restrictions  and  burdens  are  imposed 
under  the  police  power,  and,  when  these  are 
not  in  conflict  with  any  constitutional  prohibi- 
tions or  fundamental  principles,  they  cannot 
be  successfully  assailed  in  a  judicial  tribunal; 
out,  under  the  pretense  of  prescribing  a  po- 
lice regulation,  the  state  cannot  be  permitted 
to  encroach  upon  any  of  the  just  rights  of  the 
citizen  which  the  Constitution  intended  to  se- 
cure against  abridgment."  Again,  in  the  case 
of  People  V.  GUlson,  109  N.  Y.  889,  12  Cent. 
Rep.  616,  the  court  held  that  **  while  it  is  for 
the  Legislature  j^enerally  to  determine  what 
laws  and  regulations  are  neecded  to  protect  the 
public  health  and  serve  the  public  comfort  and 
safety,  and  the  exercise  of  its  discretion  in  this 
respect  is  not  the  subject  of  judicial  review, 
yet  a  statute  to  be  upheld  as  an  exercise  of  the 
police  power,  must  have  some  relation  to  these 
€nds.  The  rights  of  property  may  not  be  in- 
vaded under  the  guise  of  a  police  regulation 
for  ihe  protection  of  health,  when  it  is  mani- 
fest such  is  not  the  object  of  the  reeulation;" 
and  in  this  immediate  connection  I  may  ask 
bow  or  in  what  manner  could  the  public 
health,  comfort,  or  safety  be  in  any  manner 
concerned  in  the  enforcement  of  a  statute 
which  provides  that  coal,  as  it  comes  from  the 
mine,  shall  bo  weighed  in  the  car  in  which  it 
Is  removed  from  the  mine  before  it  is  screened, 
and  shall  be  paid  for  according  to  the  weight 
so  ascertained,  at  such  price  per  ton  as  may  be 
agreed  on  by  such  owner  or  operator  and  the 
miners  who  mined  the  same?  Instead  of  pro- 
moting the  public  safety  and  welfare,  does  not 
this  Act  rather  have  a  tendency  to  promote 
dissatisfaction  and  discord  between  the  oper- 
ator aod^miners  who  were  prosecuting  their 
work  under  their  contract  to  receive  pay  for 
mining  the  coal  which  was  weighed  after  it  was 
screened?  In  the  state  of  Illinois  an  Act  was 
passed  requiring  the  operator  of  mines  to  cause 
to  be  furnished  and  placed  upon  the  railroad 
track  adjacent  to  the  coal  mine  a  track  scale  of 
standard  measure,  upon  which  to  weigh  the 
coal  hoisted  from  the  mine,  and  at  the  time  the 
Act  took  effect,  and  for  a  long  time  prior 
thereto,  the  corporation  owning  the  coal  mine 
had  a  contract  with  all  men  employed  to  mine 
eoal  in  that  mine  to  receive,  as  the  wages  for 
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their  labor,  40  cents  per  box  for  the  coal  mined 
therefrom,  and  said  miners  were  satisfied  to 
work  under  said  contract.  Upon  an  indict- 
ment for  failing  to  provide  such  track  soiles 
and  weigh  the  coal  as  in  said  Act  provided, 
the  Supreme  Court  of  Illinois,  in  the  cose  of 
MiUett  V.  People,  117  111.  295,  6  West.  Rep. 
166,  67  Am.  Rep.  869.  held,  (section  6  of  syl- 
labus:) "It  is  not  competent  for  the  Legisla 
ture,  under  the  Constitution,  to  single  out  own- 
ers and  operators  of  coal  mines,  and  provide 
that  they  shall  bear  burdens  not  imposed  on 
other  owners  of  property  or  employers  of  labor, 
and  prohibit  them  from  making  contracts 
which  it  is  competent  for  other  owners  of 
property  or  employers  of  labor  to  make.  Such 
legislation  cannot  be  sustained  as  an  exercise 
of  the  police  power."  And  the  same  thing 
was  hela  by  this  court  in  the  case  of  State  v. 
OoodwiU,  &  W.  Ya.  179, 6  L.  R.  A.  621,  and 
in  the  case  of  Frorer  v.  People,  16  L.  R.  A. 
492,  (decided  by  the  Supreme  Court  of  Illinois, 
March  26, 1892.)  which  wa»  an  action  of  debt 
under  the  Act  approved  May  28, 1891,  entitled 
"An  Act  to  Provide  for  the  Fayment  of  Wages 
in  Lawful  Money,  and  to  Prohibit  the  Truck 
System,  and  to  Prevent  Deduction  from  Wages, 
except  for  Lawful  Money  actually  Advance." 
The  court  in   its  opmion  quotes  with  ap- 

groval  the  case  of  Com,  v.  Perry  (Mass. )  14  L. 
L  A.  826.  saying:  "The  defendant  was  in- 
dicts under  a  statute  of  Massachusetts  pro- 
viding that  *no  employer  shall  impose  a  fine 
upon,  or  withhold  wages  or  any  part  of  the 
wages  of,  an  employ^  at  weaving  for  imper- 
fections that  may  arise  durine  the  process  of 
weaving,'  and  the  court  held  the  statute  un- 
constitutional, and  in  doing  so  said:  'There 
are  certain  fundamental  rights  of  eveiy  citizen 
which  are  recognized  in  the  organic  law  of  all 
our  free  American  states.  A  statute  which 
violates  any  of  these  rights  is  unconstitutional 
and  void,  even  though  the  enactment  of  it  is 
not  expressly  forbidden.  .  .  .  The  rig^ht 
to  acquire,  possess,  and  protect  property  in- 
cludes the  right  to  make  reasonable  contracts, 
which  shall  be  under  the  protection  of  the  law. 
The  manufacture  of  cloth  is  an  important  in« 
dustry,  essential  to  the  welfare  of  the  com- 
munity. There  is  no  reason — indeed,  the  stat- 
ute before  us  recognizes  it — why  men  should 
not  be  permitted  to  engage  in  it  as  a  legitimate 
business,  into  which  any  body  may  freely  en- 
ter. The  right  to  employ  weavers,  and  to 
make  proper  contracts  with  them,  is  .therefore 
protected  by  our  Constitution;  and  a  statute 
which  forbias  the  making  of  such  contracts,  or 
attempts  to  nullify  them,  or  impair  the  obliga- 
tion of  them,  violates  fundamental  principles 
of  right,  which  are  expressly  recognized  by  our 
Constitution;'"  and  why,  I  ask,  may  not  all 
this  be  said  with  equal  propriety  with  refer- 
ence to  contracts  made  between  employer  and 
employe  engaged  in  the  coal  industry  in  our 
own  state?  The  court  further  on  in  its  opin- 
ion, in  the  case  of  Frorer  v.  People,  supra, 
says:  "But  it  is  contended  the  enactment  be- 
ifore  us  is  sustained  by  the  principles  an- 
nounced in  Munn  v.  Pe<^,  69  111.  80.  There 
is,  in  our  opinion,  no  analogy  between  that 
case  and  the  present.  In  the  first  place,  there 
the  subject-matter  of  the  Act  was  local  and  ex* 
ceptional  in  its  nature,  and  tbe  law  in  question 
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operated  alike  upon  all  affected  by  like  coodi- 
tioiis;  ID  ibe  second  place,  the  business  of  ware- 
housing was  held  to  be  affected  by  a  public 
use,  and  assimilated  to  the  business  of  carriers, 
innkeepers,  millers,  and  others  of  like  kind,  and 
therefore  sublect  to  reffulations  for  the  public 
welfare;  and  in  the  Uiird  place,  the  statute 
there  affected  only  the  buslnesa  of  warehous- 
ing,— that  wherein  the  necessity  of  transporta- 
tion from  west  to  east  left  the  shipper  no  dis- 
cretion, but  compelled  him  whether  he  would 
or  not,  to  patronize  the  warehouse.  It  did  not 
assume  to  regulate  or  restrict  the  warehouse- 
man in  contracting  with  his  laborers,  or  his 
laborers  in  contractmg  with  him. "  And  again, 
the  court  says:  "The  police  power  is  limited 
to  enactments  having  refeience  to  the  comfort, 
the  safety,  or  the  welfare  of  society,  and,  under 
guise  of  it,  a  person  cannot  be  depriyed  of  a 
constitutional  right;"  citing  MiUett  v.  People, 
9upra,  "It  would  seem  quite  clear  that  the 
enactment  before  us  [speaking  of  the  truck- 
store  bill]  has  no  reference  to  the  comfort,  the 
safety,  or  the  welfare  of  society,  for  it  applies 
as  well  to  a  case  where  a  poor  man  in  want  of 
tools,  clothing  and  food,  without  money  and 
without  credit,  but  able  and  desirous  to  labor 
to  obtain  tools,  clothing  and  food  applies  to 
the  operator  of  a  mine  or  manufactory  who  is 
able  to,  and  but  for  ihe  prohibition  of  this  law 
willing  to,  exchange  them  on  fair  terms  for  the 
labor  of  him  who  needs  them,  as  to  cases 
where  there  is  the  strongest  probabilty  that  the 
employer  will  in  such  exchange  overreach  and 
defraud  the  employe.  .  .  .  The  Act  does 
not  attempt  to  prevent  extortion  and  fraud  by 
the  operator  of  the  mine  or  manufactory  other- 
wise than  by  the  heroic  treatment  of  with- 
drawing the  power  to  contract.  It  proceeds 
upon  the  principle  that  because  liberty  may 
be  abused,  the  liberty  itself  should  be  with- 
drawn,— a  principle  b^  the  extension  of  which 
all  liberty  in  the  acquisition  of  property  may 
be  withdrawn  from  every  citizen." 

Now,  indictment  No.  4,  under  consideration 
In  this  case,  was  found  under  section  1,  chap. 
76,  AcU  1891,  which  provides  that  "it  shall  be 
unlawful  for  any  corporation,  company,  firm, 
or  person  engaged  in  any  trade  or  business, 
either  directly  or  indirectly,  to  issue,  sell,  give, 
or  deliver  to  any  person  employed  by  such  cor- 
poration, company,  firm,  or  person,  in  pay- 
ment of  wages  Que  such  laborer,  or  as  ad- 
vances for  uibor  not  due,  any  scrip,  token, 
draft,  chpck,  or  other  evidence  of  indebtedness 
payable  or  redeemable  otherwise  than  in  law- 
ful money,"  etc.  Now,  this  Act  appeara  to 
be  aimed  exclusively  at  corporations  and  per- 
sons engaged  in  trade  or  business.  It  would 
Include  in  its  operation  a  person  engaged  in 
farming,  which  constitutes  one  of  the  great  in- 
dustries of  the  countiT,  on  which  many  others 
depend,  and  would  forbid  the  farmer  from 
giving  his  farm  hand  an  order  to  the  village 
store  Tor  merchandise  in  payment  for  his  labor; 
and  it  loses  sight  of  the  fact  that  a  large  por- 
tion of  every  community  is  composed  of  those 
who  have  retired  from  business,  or  who  never 
engaged  in  any  trade  or  business.  To  one  of 
the  latter  class,  who  are  not  engaged  in  any  of 
the  active  industries  of  the  country,  the  Act 
does  not  apply.  He  may  employ  a  man  to 
black  his  boots  or  groom  his  horse  or  spade 
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his  gardens,  but  surely  he  could  not  be  leeard- 
as  being  engaged  in  the  business  of  blaodng 
boots,  grooming  horses,  or  spading  gardens* 
and,  if  he  has  not  the  money  in  his  pocket,  he 
may  with  impunity  give  his  servant  an  order 
to  the  store  for  goods  in  payment  for  bis  serv- 
ices because  he  is  engaged  in  no  trade  or  busi- 
ness. It  therefore  appears  that  this  Act 
singles  out  those  who  are  engaged  in  trade 
or  business  to  the  exclusion  of  those  not 
so  engaged,  and  does  the  very  thing  which  Uii» 
court  in  the  case  of  State  v.  GoodtHU  has  said 
cannot  be  done  without  a  violation  of  the  Con- 
stitution. In  the  case  of  Bancoek  v.  Taden, 
121  Ind.  866,  6  L.  R.  A.  676,  a  distinction 
appeara  to  be  drawn  between  a  contract  made 
by  the  miner  before  the  services  are  performed 
and  a  contract  made  subsequent  thereto,  and 
in  that  case  it  was  held  that  the  contract  ia 
void,  in  so  far  as  it  assumes,  by  an  antecedent 
agreement,  the  right  to  receive  waees  in  law- 
ful money  of  the  United  States,  being  in  vio- 
lation of  the  statute;  and,  further,  ihat  the 
Legislature  has  such  authority  over  the  right 
to  contract  as  to  prohibit  contracts  from  beini^ 
made  in  advance,  waiving  the  right  to  pay- 
ment in  lawful  medium  of  payment;  and  the 
court  seems  to  concede  in  its  opioicm  that  such 
an  agreement  m^y  be  made  after  the  services 
have  been  rendered.  The  statute  we  are  con- 
sidering, however,  makes  it  unlawful  for  any 
corporation,  firm,  or  person  engaged  in  any 
trade  or  business  to  issue,  sell,  ^ive,  or  deliver 
to  any  person  employed  by  sucn  corporation, 
company,  firm,  or  person,  in  payment  of  wages 
due  such  laborer,  or  as  advances  for  labor  not 
due,  any  scrip,  token,  draft,  check,  or  other 
evidence  of  indebtedness  payable  or  redeem- 
able otherwise  than  in  lawful  money.  This 
statute  would  prevent  the  mine  operator  from 
fl;iving  to  the  miner  who  came  to  him  empty 
handra,  and  wanted  to  labor,  an  order  to  hia 
store  for  meat  and  flour  to  live  on  until  he 
earned  something;  although  accepting  said  con- 
tract would  amount  to  no  antecedent  agree- 
ment to  receive  all  of  his  wages  in  goods,  yet 
it  might  be  considered  an  advance  for  labor  not 
due,  and  would  thus  fall  within  the  inhibition 
of  this  statute,  and  results  in  this:  that  a  mine 
operator  cannot  lawfully  advance  wages  In  the 
shape  of  merchandise  to  the  miner  before  be 
has  earned  them,  nor  can  be  pay  him  In  any- 
thing but  money  after  the  services  have  becD 
performed,  however  willing  the  miner  might 
be  to  accept  it.  For  these  reasons  I  am  of 
opinion  that  the  Act  known  as  the  "Screening 
Law"  cannot  be  sustained  under  the  general 
police  power;  neither  can  the  other  Act  be  re- 
garded as  constitutional,  for  the  reasons  hereiD 
stated;  and,  under  the  rulings  of  this  court  io- 
the  case  of  State  v.  O^odwill,  tiipra,  and  in  mr 
opinion,  the  judgments  complained  of  shouliof 
be  reversed. 

Brajmoiu  J.,  dissenting: 

When,  at  a  former  term,  I  concurred  In  the 
decision  then  made  of  these  two  cases,  I  had 
very  grave  doubt;  but  I  resolved  that  doubt  In 
favor  of  the  validity  of  the  Act.  Reargument 
and  a  patient  reconsideration  have  intensified 
that  doubt  into  a  decided  opinion  that  the 
"Screening  Act"  and  the  "Scrip  Act"  are  both 
unconstitutional.    I  cherish  the  highest  reipeci 
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for  tbc  Lcgislnture,  and,  if  these  Acts  were 
meant  for  and  would  benefit  miners,  I  will  say 
that  no  one  will  go  further  and  more  freely 
than  I  in  the  defense  of  their  interests  and 
rights;  but  I  must  do  so  in  harmony  with  the 
Constitution,  that  impartial  arbiter  of  the 
rights  of  all  men  in  free  republican  goyern- 
ment.  It  is  the  highest  and  most  sacred  of  all 
the  functions  of  the  judiciary  to  uphold  the 
Constitution  without  fear,  favor,  or  affection. 
Federal  and  state  Constitutions  together  de- 
clare "that  all  men  are  by  nature  equally  free 
and  independent,  and  have  certain  inherent 
rights,  of  which,  when  they  enter  into  a  state 
of  society,  they  cannot  by  any  compact  de- 
prive or  devest  their  posterity,  namely,  the  en- 
joyment of  life-  and  liberty,  and  of  pursuing 
and  obtaining  happiness  and  safety."  '*No 
person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law."  "Nor 
shall  any  state  deprive  any  person  of  life,  lib- 
erty, or  property  without  due  process  of  law, 
nor  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws,"  nor  "abridge 
the  privileges  or  immunities  of  citizens  of  the 
United  States."  The  word  "liberty"  as  here 
used,  does  not  mean  simply  exemption  from 
bodily  imprisonment,  but  liberty  and  freedom 
to  engage  in  lawful  business,  and  to  make  law- 
ful contracts  therein,  to  the  ends  of  earning  a 
livelihood  for  self  and  family,  and  of  acquiring 
and  enjoying  property,  and  of  obtaining  hap- 
piness. The  right  to  contract  and  be  contract- 
ed with  is  indispensable  to  these  indispeosable 
objects.  Elsewhere  this  great  right  is  recog- 
nized in  the  Constitutions  dv  the  provision  that 
contracts  made  in  its  exercise  shall  not  be  im- 
paired. It  is  a  privilege  essential  to  earn  bread 
and  secure  happiness.  Scarcely  any  of  the 
great  cardinal  rights  are  more  universally  rec- 
ognized and  vindicated  under  our  system,  in- 
deed, under  all  civilized  governments,  than  this 
right  of  contract.  A  man  must  have  the  right 
to  exercise  his  skill  and  talents,  and  dispose  of 
and  use  his  labor  and  property,  in  lawful  pur- 
suits as  to  him  shall  seem  proper.  The  prop- 
erty right  may  be  violated  by  prohibiting  its 
full  use  to  the  owner,  as  effectually  as  by  tak- 
ing it  from  him,  his  ownership  being  thus  dam- 
aged. I  shall  not  elaborate  my  views,  as  other 
judges  fullv  discuss  the  subject  My  conclu- 
sions are  that  both  Acts  invade  the  essentia] 
rights  of  business,  contract,  and  property,  as 
against  both  employer  and  employ 4,  forbid- 
ding contracts  and  the  use  of  property,  and  the 
'disposal  of  skill  and  labor,  which  but  for  the 
Acts  would  be  perfectly  lawful,  and  that  the 
Acts  are  not  within  the  police  power.  The 
"Screening  Act"   discriminates   against   the 


business  of ''coal  mining  only,  and  Is  class 
legislation.  Farming  and  brickmaking,  for 
instance,  are  private  occupations,  which, 
no  matter  what  their  magnitude,  are  not 
so  in  touch  with  the  public  interest  as   to 

f>lace  them  under  the  police  power  and 
egislative  control.  Neither  is  coal  mining. 
If,  upon  the  su^eestion  of  a  supposed  or  real 
evil,  always  Inciaent  to  the  transaction  of  all 
business,  the  Legislature  can  restrict  lawful 
contracts  in  private  business,  government  be- 
comes, not  simply  paternal,  but  oppressive  and 
tyrannical.  The  "Scrip  Act"  would  prevent 
the  farmer,  brickmaker,  or  coal  operator  from 
giving  to  his  hands  for  wages  an  order  to  any 
one  for  sugar,  coffee,  flour,  or  meat, — a  great 
reversal  in  the  right  of  contract  as  used  time 
out  of  mind.  This  Act  was  not  meant  to  pre- 
vent the  vitiation  of  the  circulating  currency 
of  the  country,  and  cannot  be  supported  on 
that  theory. 

I  concurred  in  the  decisions  In  State  v.  Fire 
Greek  Coal  A  Coke  Co.  33  W.  Va.  188,  6  L.  R. 
A.  859;  State  v.  OoodwUi,  38  W.  Va.  179,  6 
L.  R.  A.  621;  State  v.  Qilman,  38  W.  Va. 
146,  6  L.  R.  A.  847.  A  review  of  those  cases 
brings  me  to  the  same  opinion,  and  I  do  not 
see  bow  we  can  sustain  these  statutes  without 
abandonment  of  their  soul  and  spirit.  Those 
cases,  with  other  authorities,  upon  this  rehear- 
ing have  conducted  me  to  the  opinion  just  in- 
dicated. Qodcharles  v.  Wigeman,  113  Pa.  431, 
4  Cent.  Rep.  887;  J^orer  v.  People  (III.)  16  L. 
R.  A.  492;  Com.  v.  Perry  (Mass.)  14  L.  R.  A. 
825;  Re  Jacobs,  98  N.  Y.  98, 50  Am.  Rep.  636; 
People  V.  Gillson,  109  N.  Y.  389, 12  Cent.  Rep. 
616;  MilleitY.  People,  117111.  294,  5  West.  Rep. 
155;  Ex  parte  Evback,  85  Cal.  274,  9  L.  R.  A. 
482  ;  Cooley,  Const.  Lim.  5th  ed.  737,  789. 
The  adverse  opinions  in  Munn  v.  Illinois,  94 
U.  S.  113,  24  L.  ed.  77,  and  BuddY,  NewYark, 
148  U.  S.  517,  86  L.  ed.  247,  are  able  and  ex- 
haustive of  the  subject.  I  do  not  think  th 
decisions  in  those  cases  govern  these,  becaus 
there  the  statutes  could  more  readily  be  ranked 
under  the  police  power,  since  they  regulated 
between  the  operators  of  grain  elevators  and 
the  general  and  unlimited  public,  fixing  charges 
for  the  benefit  of  the  public ;  whereas,  these 
acts  are  not  made  for  the  public  at  large,  but 
simply  prohibit  certain  contracts  between  em- 
ployers and  employ^ 


NOTS.— In  the  opinfon  it  is  not  Intended  to  assert 
that  oounsel  admitted  that  the  iodiotments  Nos.  1 
and  2  presented  moot  qucstloDS,  bat  that  they  ad- 
mitted facts  which  the  court  adjudged  to  consti- 
tute a  moot  proceeding.  The  defendant  cannot  be 
permitted  to  frame  the  indictment  against  himself 
in  a  criminal  proceedin^r. 
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Samuel  E.  RIFE,  Plff,  in  Err,^ 

Rufus  N.  LYBARGER  et  al. 
i Ohio ) 

«!•   Wliere*  in  a  contract  for  the  sale  of 

*Headaotes  by  the  Court. 

Note.— Por  note  on  compelllnflr  vendee  to  take 
defective  title,  see  Moore  v.  Williams  (N.  YJ  6  L. 
B.A.  664. 
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real  estate*  there  Is  no  sUpnlation  to 

the  effect  that  the  premises  shall  be  free  from 
any  incumbrance  or  doud,  the  vendor  is  only 
bound  to  tender  a  marketable  title. 

8.  If  the  vendor  has  a  perfect  chain  of 
title  ftom  the  United  States*  it  should 
be  regarded  prima  fiiiCie  as  market- 
able* where  the  only  doud  upon  it  is  an  un- 
canceled  mortgage  made  contemporaneously 
with,  and  to  aeouie.  a  series  of  promi8W)ry  notes. 
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which  notes  are  all  barred  by  the  Statute  of  Limi- 
tations, and  which  mortgaffe,  the  mortgasree 
being  dead,  his  estate  solvent  and  finally  settled, 
his  widow  and  beirs-at-law  released  by  a  quit- 
claim deed  of  the  premises  made  to  the  vendor 
for  that  express  purpose.  And,  in  such  case, 
where,  upon  the  trial  of  an  action  brought  by 
the  vendor  to  spedUcally  enforce  the  contract, 
no  evidence  was  Introduced  from  which  it  oould 
be  inferred  or  presumed  that  either  the  mortgage 
or  any  of  the  notes  had  been  assigned,  and  it 
was  shown  that  the  vendor  had  ofFered  to  leave 
In  the  hands  of  the  vendees,  until  this  alleged 
cloud  could  be  removed,  an  amount  of  the  pur- 
chase money  sufBeient  to  indemnify  them  against 
any  dalm  that  might  be  made  by  some  possible, 
but  unknown,  assignee,  and  the  contract  in 
other  respects  was  fair,  its  specific  performance 
should  be  decreed,  the  decree  to  provide  for  and 
render  effectual  the  proposed  indemnity. 
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EBROR  to  the  Circuit  Court  for  Seneca 
County  to  review  a  judgment  affirming  a 
judgment  of  the  Court  of  Common  Pleas  in 
favor  of  defendants  in  an  action  brought  to 
enforce  specific  performance  of  a  contract  to 
purchase  land.    Betersed. 

The  facts  are  stated  in  the  opinion. 

Messn.  Brewer  A  Brewer*  for  plaintiff 
in  error: 

Where  the  title  can  be  made  secure  enough 
to  satisfy  the  doubts  of  a  man  of  ordinary 
prudence,  the  vendor  may  insist  on  perform- 
ance and  constrain  the  purchaser  to  rely  on 
his  warranty,  without  silencing  every  doubt 
or  surmise  which  may  be  propounded.  While 
the  court  will  give  the  purchaser  reasonable 
assurance  of  security,  it  will  not  countenance 
the  idle  scruples  of  one  interested  in  withhold- 
ing_the  purchase  money. 

JBtvwn  V.  Witter,  10  Ohio,  144. 

Captious  objections  to  the  title  ought  not  to 
prevail,  when  made  by  a  purchaser  who  seeks 
to  avoid  the  performance  of  his  contract. 

WaM  V.  Barton,  24  Ohio  St.  40. 

There  were  in  this  cause  $6,000  and  interest 
in  the  hands  of  the  purchasers,  and  the  court 
could  easily  have  provided  for  the  extinguish- 
ment of  this  claim,  or  the  release  of  the  mort- 
gage out  of  the  purchase  monev. 

See  Tiffln  v.  JShawhan,  1  West.  Rep.  65,  43 
Ohio  St.  188. 

There  must  be  some  substantial  defect  in  the 
chain  of  title;  there  must  be  some  substantial 
incumbrance,  which  the  purchaser  in  the  de- 
cree cannot  he  fully  protected  against  before 
the  court  will  refuse  to  enforce,  neither  one  of 
which  exists  in  this  cause. 

Ludlow  V.  0*Neil,  29  Ohio  St.  181. 

Messrs.  Seney  &  Schaufelberser  and 
KcCauley  A  Weller  for  defendants  in 
error 

Bradbury^  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  in  error  seeks  to  reverse  a  judg- 
ment of  the  circuit  court  of  Seneca  county, 
denying  him  the  specific  performance  of  the 
following  written  contract  for  the  sale  of  real 
estate:  "This  agreement,  made  at  Fostoria. 
Ohio,  this  15th  day  of  April,  1887,  by  and 
between  S.  E.  Rife,  of  the  village  of  Mount 
Corey,  county  of  Hancock  and  state  of  Ohio, 
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party  of  the  first  part,  and  R.  N.  Lybargerand 
Alonzo  Emerine,  of  Fostoria,  Ohio,  party  of 
the  second  part,  witnesseth:  That  said  party 
of  the  first  part  hath  this  day  agreed  to  sell 
unto  the  partv  of  the  second  part,  their  heirs, 
executors,  administrators,  or  asdgns,  the  fol- 
lowing described  tract  or  lot  of  land,  situated 
in  the  township  of  Jackson,  county  of  Seneca, 
and  state  of  Ohio,  and  is  known  as  being  a 
part  of  section  thirtv-one.  (81.)  township  three 
(8)  north,  of  range  thirteen  (13)  east,  commenc- 
ing in  the  center  of  the  Bulklv  road,  on  the 
east  and  west  quarter  section  line  of  section 
thirty-one;  thence  east  on  the  said  line  fifty- 
three  rods,  more  or  less,  to  the  west  line  of 
lands  heretofore  deeded  to  Aaron  fiochey; 
thence  south  twenty-eight  rods  and  eighteen 
links,  more  or  less,  to  the  center  of  the  Leigh 
&  Stove  road;  thence  south,  thirty-six  and  one 
half  de^ees  west,  on  and  alone:  the  center  of 
said  Leigh  &  Stove  road,  to  the  center  of  the 
Bulkly  road;  thence  north,  along  the  center  of 
said  road,  eighty-four  rods  and  eighteen  links, 
more  or  less,  to  the  place  of  beginning, — cou- 
taining  eighteen  acres  of  land;  together  with 
all  hereditaments  and  appurtenances  thereunto 
belonging,  but  subject  to  all  legal  highways. 
And  the  said  party  of  second  part  doth  here- 
by agree  to  pay  to  the  said  party  of  first  part, 
his  heirs,  executors,  administrators,  or  assigns, 
for  the  land  aforesaid,  the  sum  of  seven  thous- 
and dollars,  ($7,000,)  being  the  value  of  said 
premises,  imyable  as  follows:  One  thousand 
dollars  cash  in  hand,  the  receipt  whereof  is 
hereby  acknowledged,  and  twenty-five  hundred 
dollars  in  thirty  days,  and  thirty-five  hundred 
dollars,  in  one  year,  at  six  per  cent  Interest, 
together  with  interest  thereon  from  this  date 
at  tbe  rate  of  six  per  centum  per  annum,  pay- 
able annually.  And  the  said  party  of  the 
second  part  also  agrees  to  pay  all  taxes  and  as- 
sessments of  every  description  that  may  be  as- 
sessed or  levied  upon  said  land  from  and  after 
the  date  of  these  presents,  except  the  June  tax 
of  1887.  It  is  expressly  agreed,  hj  and  be- 
tween the  parties  to  this  agreement,  if  any  one 
of  said  installments,  or  the  interest  accrued 
thereon,  shall  not  bie  paid  within  three  days 
after  falling  due,  then  all  said  installments  re- 
maining unpaid  shall  at  once  become  due  and 
payable  at  the  election  of  the  first  party. 
Now,  if  the  f^aid  party  of  the  second  part,  their 
heirs,  executors,  administrators,  or  assigns, 
shall  well  and  truly  pay  the  said  purchase 
money,  interest,  taxes,  and  assessments,  named 
in  this  agreement,  as  it  becomes  due,  the  said 
party  of  the  first  part,  or  his  heirs,  will  well 
and  truly  make,  execute,  and  deliver  unto  the 
said  party  of  the  second  part,  or  their  legal 
representatives,  a  good  and  sufficient  deed  for 
the  land  aforesaid;  but  on  failure  of  the  party 
of  the  second  part  to  pay  tbe  purchase  money, 
or  any  part  thereof,  or  interest,  faxes,  and  as- 
sessments, as  above  mentioned,  then  this  agree- 
ment shall  be  void  as  it  regards  the  party  of 
the  first  part.  Said  warranty  deed  to  be  made 
out  and  left  with  Andrew  Emerlne,  and  he  is 
to  deliver  said  deed  to  parties  of  second  part 
upon  payment  of  the  twenty -five  hundred  dol- 
lars, and  a  mortgage  and  note,  secured  by 
mortgage  on  said  premises,  of  thirty -five  bun- 
dred  dollars,  due  in  one  year,  at  six  per 
cent.    Party  of  the  first  part  agrees  to  pay  th« 
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one  balf  the  cost  of  an  abstract  on  above 

One  defense  interposed  was  that,  ;by  mis- 
take, the  written  contract  omitted  to  embody 
a  stipulation  agreed  upon  by  the  parties,  to  the 
effect  that  the  plaintiff  in  error  should,  within 
thirty  days  from  the  date  of  the  contract,  fur- 
nish and  deposit  with  Andrew  Emerine,  for 
the  defendants  in  error,  an  abstract  of  the  title 
to  the  premises  sold,  showing  that  the  title  to 
the  same  was  without  defect  or  cloud,  and  that 
they  were  free  and  clear  of  any  incumbrance. 
The  plaintiff  in  his  reply  denied  the  averments 
constituting  this  defense,  and  upon  the  issue 
thus  joined  the  circuit  court  found  for  the 
plaintiff.  It  was,  no  doubt,  competent  for  de- 
fendants to  stipulate  that  the  title  should  be  of 
such  character  and  in  such  condition  as  they 
desired,  and,  if  it  did  not  substantially  conform 
to  the  terms  of  the  contract,  they  would  not  be 
bound  to  accept  a  conveyance  of  the  premises, 
tliough  the  title  would  be  marketable,  in  ab- 
sence of  such  special  stipulations.  The  find- 
ing of  the  court,  however,  upon  the  issue  above 
stated,  absolves  the  plaintiff  from  any  obliga- 
tion to  furnish  any  other  or  better  title  than  is 
imposed  by  law  upon  vendors  of  real  estate 
generally.  The  findincr  of  the  court  was  that 
the  plaintiff  had  a  perfect  title  extending  back 
to  the  United  States,  but  that  the  premises 
were  incumbered  by  "  a  mortgage  given  by 
said  William  Resetter  and  wife  on  the  16th  day 
of  March,  1866,  to  one  Morris  P.  Skinner,  then 
living  in  Fostoria,  O.,  and  recorded  in  the 
mortgage  records  of  said  Seneca  county,  Ohio, 
volume  18,  p.  298,  March  19,  1866,  securing  to 
said  Morris  P.  Skinner,  the  promissory  notes 
of  the  said  William  Rosetter  of  the  following 
sums:  Two  hundred  dollars  on  the  16th  day 
of  March,  1867;  two  hundred  and  seventy-two 
75-100  dollars.  March  16,  1868;  two  hundred 
and  ninety-nine  and  47- 100  dollars,  March  16, 
1869;  and  the  court  do  find  that  as  to  the  said 
two  hundred  dollar  note  all  claim  is  barred  by 
the  Statute  of  Limitations.  The  court  also  finds 
that  Morris  P.  Skinner  died  at  Fostoria,  Sen- 
eca county,  Ohio,  on  the day  of  April, 

1876,  intestate;  that  Jane  M.  Skinoer  was  ap- 
pointed and  qualified  as  his  administratrix; 
that  his  estate  was  settled  up,  and  that  his  ad- 
ministratrix was  discharged  by  the  probate 
court  of  Seneca  county,  Ohio,  on  the  25th  day 
of  March,  1883;  that  his  children  were  all  of 
age  at  his  decease;  that  his  estate  was  largely 
solvent;  that  on  the  27th  day  of  April,  1887, 
the  said  widow  and  administratrix,  Jane  M. 
Skinner,  and  all  the  children  of  the  said  Mor- 
ris P.  Skinner,  executed  and  delivered  to  the 
said  plaintiff  their  quitclaim  deed  in  proper 
form  and  with  proper  acknowledgment,  releas- 
ing and  quitclaiming  to  the  said  plaintiff  all 
their  interest  and  estate  in  said  real  estate,  and 
for  the  purpose,  as  therein  expressed,  of  releas- 
ing the  said  mortgage  of  the  said  William 
Ro!>etter  and  wife  to  said  Morns  P.  Skinner, 
dated  March  16.  1866,  calling  for  $771.72  re- 
corded volume  18.  p.  293,  in  the  mortgage  rec- 
ords of  said  Seneca  county,  Ohio,  and  that  the 
execution  and  delivery  of  such  deed  to  the 
plaintiff  was  fully  made  known  to  the  defend- 
ants before  the  expiration  of  thirty  days  from 
April  15,  1887." 

The  only  question  that  arises  on  the  record 
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for  our  consideration  is  whether  this  uncan- 
celed mortgage  created  an  incumbrance  of  such 
character  that  it  should  defeat  the  plaintiff's 
riffht  to  a  specific  performance  of  the  contract. 
The  circuit  court  found  as  a  fact  that  all  claim 
arising  out  uf  the  first  or  $200  note  was  barred 
by  the  Statute  of  Limitations.  The  same  evi- 
dence that  supports  that  finding  would  require 
a  finding  that  an  action  founded  directly  upon 
the  other  notes  was  also  barred  by  the  statute, 
for  the  last  one  of  them  to  fall  due  had  been 
due  more  than  eighteen  years  when  the  con- 
tract was  made,  and  more  than  nineteen  years 
when  the  trial  was  had.  More  than  twenty- 
one  years  had  elapsed  from  the  due  date  of  the 
first  note  to  the  time  of  the  trial,  but  the  other 
two  notes  had  then  been  due  only  nineteen  and 
twenty  years  respectively.  The  shorter  period, 
however,  was  longer  by  four  years  than  that 
reuuired  by  the  statute  to  bar  an  action  direct- 
ly founded  upon  the  notes  themselves.  The  cir- 
cuit court,  therefore,  must  have  held  that  there 
was  cause  of  action  arising  upon  the  mortgage, 
independent  of  the  notes  and  unaffected  by  the 
bar  that  had  attached  to  the  latter,  which 
was  only  barred  by  the  lapse  of  twenty-one 
years;  for  upon  no  other  hypothesis  can  the 
finding  that  all  claim  to  the  same  represented 
by  the  first  note  was  barred  by  the  Statute  of 
Limitations  be  reconciled  with  the  finding  that 
the  statute  had  not  attached  to  that  part  of  the 
debt  which  was  represented  by  the  second  and 
third  notes.  We  ao  not  care  to  discuss  at  any 
len^h  the  question  whether  an  action  may  M 
mamtained  upon  a  mortgage  to  recover  a  debt, 
when  the  notes  representing  the  debt  are 
barred  by  the  Statute  of  Limitations.  Rev. 
Stat.,  §  4979,  provides  that  **  civil  actions,  other 
than  for  the  recovery  of  real  property,  can 
only  be  brought  within  the  follow io.<r  periods, 
after  the  cause  of  action  accrues;"  and  the 
longest  period  within  which  other  than  real 
actions  can  be  brought  is  provided  by  section 
4980,  Rev.  Stat.,  which  permits  an  action 
*'  upon  a  specialty,  or  an  agreement,  contract, 
or  promise  in  writing;,"  to  be  brought  within 
fifteen  years.  The  only  actions  known  to  our 
Code  of  Civil  Procedure  are  "  civil  actions." 
This  description,  therefore,  includes  those  pro- 
ceedings that  before  the  adoption  of  the  C>)de 
were  governed  by  the  rules  of  equity,  as  well 
as  those  denominated  "  legal;"  and  it  would 
seem  to  follow  that,  if  the  statute  is  not  wholly 
disre^rded,  the  only  action  that  can  be  main- 
tained upon  a  mortgage,  after  fifteen  years 
from  the  time  the  debt  secured  by  it  fell  due, 
if  one  can  be  maintained  at  all,  is  one  to  re- 
cover the  mortgaged  property,  conceding  that 
such  action  may  be  maintained  generally.  Yet 
as  the  mortgagee,  Morris  P.  Skinner,  was 
dead,  his  estate  solvent  and  fully  settled,  and 
his  administratrix  formally  discharged  by  the 
probate  court  having  jurisdiction  of  the  aamin- 
istration  of  the  estate,  no  one  could  have  any 
beneficial  interest  in  any  part  of  his  estate,  ex- 
cept his  widow  and  heirs-at-law.  These  persons 
executed  to  the  plaintiff  a  quitclaim  deed  of 
the  premises,  for  the  express  purpose  of  releas- 
ing the  lien  of  the  mortgage  thereon.  Whether 
it  would  have  been  more  formal  and  regular  to 
have  had  the  release  of  the  lien  made  by  his 
personal  representative,  or  whether,  in  view  of 
the  fact  that  the  only  remedy  not  baored  by  the 
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Statute  of  Limitations  was  aD  action  to  recover 
tbe  mortgaged  property  Itself  upon  a  title 
which,  by  the  death  of  the  mortgagee,  de- 
scended to  his  heirs-at-law,  a  release  by  them 
was  equally  regular,  need  not  be  determined, 
for,  however  tbis  may  be,  a  release  executed 
by  those  having  the  entire  beneficial  interest 
will  bind  them,  if  not  at  law,  at  least  in  equity. 
Therefore  any  claim  or  lien  that  belonged  to 
the  estate  of  the  mortgagee  was  released  by 
the  quitclaim  deed  executed  by  his  widow  and 
heirs-at-law,  all  of  whom  were  of  full  age. 

Any  claim  that  the  representatives  of  the 
mortgagee  could  assert  having  been  released  by 
the  quitclaim  deed,  no  cloud  remained  on  tbe 
plaintiff's  title,  except  what  might  arise  from 
a  possibility  that  the  mortgagee  might  have  as- 
signed the  notes,  and  that  they  were  outstand- 
ing in  the  hands  of  the  assignee.  No  testi- 
mony was  introduced  from  which  an  assign- 
ment could  be  Inferred.  The  contention  at 
the  trial  does  not  seem  to  have  embraced  this 
question,  but  was  confined  almost  entirely  to 
the  issue  respecting  the  mistake  in  reducing 
the  contract  to  wriung.  It  was  evident,  how- 
ever, that,  if  the  notes  were  assigned,  it  must 
have  been  before  the  death  of  Mr.  Skinner, 
the  mortgagee,  and  that  occurred  more  than 
eleven  years  before  the  contract  was  made,  and 
more  than  twelve  years  before  the  trial,  and 
during  that  long  period  the  assignee  in  no  way 
had  made  known  or  asserted  his  claim.  In  the 
absence  of  evidence  tending  to  show  that  an 
assignment  or  transfer  of  the  notes  was  in  fact 
made,  the  circumstances  that  tbe  mortgagee 
continued  in  life  for  ten  years  after  the  mort- 
gage notes  were  made ;  that  at  his  death  the 
notes  were  not  found  among  his  papers,  and 
for  a  period  of  more  than  ten  years  after  his 
death  no  claim  was  asserted  upon  either  the 
mortgage  or  the  notes,— make  the  inference 
that  the  debt  was  discharged  by  its  payment 
to  the  mortgagee  in  his  lifetime  very  strong, 
and  a^inst  this  inference  no  contrary  pre- 
sumption arises  from  any  incident  disclosed  in 
the  record.  The  dbubt,  if  any  can  be  said  to 
exist,  arises,  not  from  any  circumstance  found 
by  the  court  or  suggestea  by  the  evidence,  for 
no  such  circumstance  is  disclosed,  but  because 
in  the  nature  of  things  an  assignment  or  trans- 
fer was  possible,  ana  the  evidence  does  not  ex- 
clude that  ix>s8ibility.  The  title  of  the  plain- 
tiff was  complete  and  perfect,  and  this  title  he 
could  convey  subject  to  the  possibility  that  the 
mortgage  debt  was  outstanding.  To  parties 
who  really  wished  to  complete  the  purchase, 
this  would  present  no  impediment  that  could 
not  be  readily  overcome.  The  plaintiff  did  all 
in  this  respect  that  reasonably  could  be  re- 
quired of  him.  when  he  offered  to  leave  in  the 
hands  of  the  defendants  a  sum  sufficient  to  pay 
all  that  part  of  the  debt  which  the  court  did 
not  find  to  be  barred  by  the  Statute  of  Limita- 
tions, until  the  incumbrance  could  be  formal- 
ly removed;  thus  affording  them  complete 
protection  against  the  claim,  if  ultimately  one 
was  found  to  exist  An  objection  to  a  title 
should  have  some  merit  in  order  to  defeat  the 
claim  of  the  vendor  to  the  specific  performance 
of  the  contract  of  sale.  '*  Captious  objections 
to  the  title  ought  not  to  prevail  when  made  by 
a  purchaser  who  seeks  to  avoid  tbe  performance 
of  his  contract."     WaUh  v.  Barton,  24  Ohio 
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St.,  on  page  40  of  Judge  McDvaine's  opinion, 
and  in  Ludlow  v.  (nfeU,  29  Ohio  St.  184, 
Judge  Welsh  employs  the  following  language: 
'*  It  will  never  do  to  say  that  a  aoubt,  .  .  . 
however  honestly  entertained  by  the  purchaser, 
will  justify  him  in  refusing  to  execute  his  con- 
tract. As  I  understand  the  rule  in  equity,  it 
is  only  in  cases  where  the  court  itself  is  in 
doubt  as  to  the  title  that  a  specific  execution 
will  be  refused  on  the  grouna  that  the  title  is 
not  marketable."  If  the  title  is  such  that  it 
ought  to  satisfy  a  man  of  ordinary  prudence, 
it  u  sufficient.  In  the  case  under  considera- 
tion the  title  was  perfect,  but  was  subject  to  a 
mere  possibility  that  a  daim  might  be  asserted 
on  an  old,  uncanceled  mortgage,  against  which 
full  indemnity  was  tendered.  iFnder  such  cir- 
cumstances the  objection  presents  all  tbe  feat- 
ures of  an  excuse  for  tbe  nonperformance  of  a 
contract  no  longer  durable.  It  is  said  that 
the  vendees  bought  the  land  with  a  view  to  its 
subdivision  into  town  lots,  and  its  immediate 
resale,  which  purpose  was  made  known  to  the 
vendor,  and  that,  by  reason  of  this  incum- 
brance, they  lost  a  sale  at  a  considerable  ad- 
vance on  the  price  they  were  to  pay.  This 
may  be  true,  but  the  plaintiff  is  no  more  to  be 
affected  by  the  captious  oblections  of  possible 
purchasers  of  the  vendees  than  by  similar  ob- 
jections on  the  part  of  the  vendees  tbemselvea. 
Whether  the  sale  should  be  of  tbe  entire  pur- 
chase as  a  whole,  or  in  parcels  upon  its  sub- 
division into  building  lots,  a  perfect  title,  free 
from  any  reasonable  apprehension  of  this  poa- 
sible  Ifen,  could  be  made  to  contemplatinfl[ 
purchasers.  The  case  presents  an  aspect  ox 
some  hardness,  however  viewed.  The  real- 
estate  market  at  Fostoria,  at  the  time  the  con- 
tract was  made,  and  for  a  short  time  thereaf- 
ter, seems  to  have  been  highly  excited,  and  tbe 
plaintiff  had  reason  to  believe  that  he  could 
sell  the  premises  for  as  great  or  perhaps  a  greater 
price  than  he  was  to  receive  from  the  defend- 
ants; and  when  the  uncanceled  mortgage  was 
discovered,  of  which  he  bad  no  previous  no- 
tice, he  offered  to  rescind  the  contract,  which 
proposition  the  vendees  declined,  and  an  op- 
portunity to  sell  upon  an  excited, 'if  not  an  in- 
flated, market  was  lost  to  the  plaintiff.  Ti>e 
excitement  soon  began  to  subside,  and  within 
less  than  four  weeks  from  the  time  tbe  sale 
should  have  been  completed,  as  tbe  court 
found,  the  premises  were  only  of  the  value  of 
|4,000,  a  shrinkage  of  $3,000  from  the  con- 
tract price.  If  specific  performance  of  the 
contract  is  refused,  there  is  thrown  upon  tbe 
plaintiff's  hands  property  of  the  value  of 
$4,000,  which  he  had  sold  for  $7,000,  and 
which,  if  defendant  had  accepted  his  offer  to 
rescind,  he  might  have  sold  at  even  a  greater 

grice.  On  the  other  hand  the  defendants, 
y  a  specific  performance  of  the  contract,  will 
be  compelled  to  pay  $7,000  for  the  property 
when  it  is  worth  only  $4,000. 

The  contract,  however,  was  fairly  made. 
Moreover,  it  was  entered  into  at  the  solicita- 
tion of  the  defendants,  who  were  at  the  timo 
speculating  iu  real  estate  at  Fostoria,  and  pre- 
sumably more  familiar  with  fts  values  than  tbe 
plaintiff,  who  resided  in  an  adjoining  county, 
though  Just  how  distant  from  Fostoria  does  not 
appear.  Tbe  title  of  the  plaintiff  was  perfect, 
and  full  Indemnity  offerea  against  what,  in  all 
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Iramaii  probability,  was  an  ima&:iiiary  incuni- 
brance.  Therefore  the  bardsEip  resiilting 
from  Che  halt  in  completing  the  sale  should  be 
attributed  to  the  ezcessiye  particularity  of  the 
•defendanta.  We  think  that  upon  the  facts 
found  by  the  court,  together  with  such  cir- 
cumstances as  appear  from  the  undisputed  evi* 
•dence,  the  plaintiff  is  entitled  to  a  specific  per- 
formance of  the  contract    The  decree  in  the 


circuit  oourt,^  If  it  had  been  rendered  in  favor 
of  the  plaintiff  in  error,  should  have  provided 
for  an  indemnity  against  any  claim  that  mi^ht 
be  asserted  under  me  Hosetter  mortgage,  but 
if  no  claim  has  been  yet  asserted,  as  anv  daim 
founded  on  the  mortgage  itself  has  become 
barred,  the  provision  xor  indemnity  is  no 
longer  necessaiy. 
jBeeree  aecartUngly. 
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WOHTHINGTON  et  al,,  AppU,, 

V. 

Alonzo  MENCER,  by  Next  Friend. 
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1.  A  lunatie  Is  not  an  ineompetont  wi^ 
neas  uoleas  his  malady  involves  such  a  want  or 
impairment  of  faculty  that  events  are  not  oor- 
reotly  Impressed  on  his  mind  or  retained  In  his 
memory  or  unless  he  does  not  understand  his  re- 
flponsibillty  as  a  witness ;  but  mental  inoapadty 
of  an  adult  which  will  exempt  him  from  account- 
ability for  contributory  negligence  will  prevent 
his  becoming  a  witness. 

IB.  The  court  miist  determliie  the  ccmb- 
petenegr  of »  person  of  nnaovnd  mind 
to  be  a  witnees  and  the  jury  must  determine 
the  effect  of  mental  unsoundness  upon  tbe  ored- 
iUUty  of  the  testimony. 

3*  An  objection  to  »  next  firiend  aetin^ 
far  plaintiff  must  be  taken  before  entering 
upon  the  trial  on  the  merits  and  cannot  be 
raised  by  requests  for  instructions. 

<4«  The  same  de^^ree  of  care  for  bis  per^ 
sonal  safetar  must  be  exercised  bjr  a 
person  of  doll  mindt  who  is  capable  of  work- 
ing for  his  own  livelihood  without  the  protection 
of  a  guardian,  as  is  required  of  those  of  brighter 
intellects. 

S.  One  who  is  so  absolutely  devoid  of 
IntelUgence  as  to  bennable  to  appro* 
bend  apparent  daufperand  to  avcdd  ez« 
posure  to  it  cannot  be  charged  with  contributory 
negligence. 

^  Knowled^  of  the  mental  deHeienejr 
is  necessary  to  render  liable  one  who 
ne^lig^entlv  inflicts  an  ii^ury  on  a  per- 
son so  mentally  incompetent  as  to  be  incapable 
of  contributory  negligence  but  whose  conduct 
would  have  amounted  to  contributory  negligence 
in  a  person  of  ordinary  capacity. 

"7*  The  bnrden  is  npon  one  who  bein^ 
an  adnlt  seeks  to  awoid  the  conse- 
jqtiences  of  his  own  conduct  and  to  charge 
another  with  liability  for  a  result  to  which  such 
conduct  contributed,  to  show  that  he  was  not  re- 
sponsible for  his  own  acts  and  that  the  other  per- 
son was  charged  with  the  duty  of  dealing  with 
him  accordingly. 

(May  4,  ISKB.) 


APPEAL  by  defendants  from  a  judgment  of 
the  City  Court  of  Birmingham  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  re- 
sulted from  defendants'  negligence.  Baoened, 
The  tenth  request  for  instructionB  made  by 
defendants  and  refused  by  the  court  was  a« 
follows: 

«'(a)  This  suit  is  brought  by  J.  H.  Dean, 
suing  as  next  friend  of  the  plaintijff.  The 
Statute  (section  2580  of  the  Code  of  Alabama) 
provides  that  persons  of  unsound  mind  shall 
sue  by  their  guardian,  or,  in  case  they  have 
no  guardian,  by  their  next  friends.  The 
plaintiff,  therefore,  is  a  person  of  unsound 
mind  by  the  admission  of  himself,  his  counsel, 
and  his  next  friend;  and,  if  you  believe  from 
the  evidence  that  he  is  uoiound  in  mind  to 
such  extent  that  his  testimony  is  unreliable  and 
unworthy  of  belief,  your  verdict  should  be  for 
the  defendants,  {b)  U  the  lury  believe  from  the 
evidence  that  the  plaintiff,  Alonzo  Menoer, 
was,  at  the  time  of  the  accident,  in  July,  1890. 
so  weak-minded  as  not  to  have  heea  charged 
by  the  law  with  the  duty  of  exercising  ordi- 
nary prudence  for  his  own  safety,  and  that  his 
mental  condition  since  then  has  been  and  is 
now  in  the  same  condition,  and  that  his  testi- 
monv  is  the  only  testimony  establishing  the 
negligence  averred  in  tbe  complaint,  then  the 
court  charges  vou  that  the  verdict  of  the  jury 
must  be  for  the  defendants,  (e)  If  the  3^ 
believe  from  the  evidence  that  the  plaintiff^ 
intelligence  is  sufficient  to  remember  and 
truthfully  to  slate  what  were  the  facts  and  cir- 
cumstances under  which  he  rec^ived  the  in- 
Jury  on  the  10th  day  of  July,  1890,  then  the 
plaintiff's  suit  by  hu  next  friend  cannot  bo 
maintained,  (d)  If  the  Jury  believe  from  the 
evidence  that  the  plaintiff  is  non  eompo8  mentis, 
and  that  he  has  been  non  compos  mentis  con- 
tinually since  the  injury  complained  of,  and 
that  he  was  non  compos  mentis  immediately 
before  and  at  the  time  of  the  injury,  their  ver- 
dict must  be  for  the  defendants." 

Further  facts  appear  in  the  opinion. 
Mesurs.  Webb  A  Tillman  for  appellants. 
Messrs,  Bownutn  A  Harsh  for  appellee. 


Note.— The  doctrine  that  a  person  of  dull  mind 
who  is  capable  of  working  for  his  own  livelihood 
without  the  protection  of  a  guardian  is  chargeable 
with  the  same  degree  of  care  for  his  personal  safety 
that  is  required  of  brighter  persons  seems  to  be  one 
not  often,  tf  ever  before,  directly  and  explicitly  de- 
<elared«  There  is  something  at  least  to  be  said  in 
favor  of  the  opposite  doctrine  which  would  recog- 
nise different  degrees  of  mental  ability  in  respect 
^  negligence  as  the  courts  do  recognize  them  in' 
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cases  of  fraud;  and  would  apply  to  adult  persons 
of  a  low  degree  of  intellect  the  rule  now  generally 
adopted  in  case  of  infants,  but  on  the  other  hand 
the  diflaculty  of  measuring  such  degrees  makes 
such  a  doctrine  difBcuit  of  application  although 
perhaps  not  moredifllcult  in  case  of  adults  than  in 
case  of  infants. 

For  notes  on  the  negligence  of  infants,  see  Winter 
V.  Kansas  CHty  Gable B.  Oa  (Mo.)  6  L.  B.A.68S; 
Slattery  v.  0*ConneU  (Mass.)  lOL.  R.  A.  eSBL 
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Walker*  Jl,  deUvered  the  opinioD  of  the 
court: 

When  the  appellee  received  the  injury  which 
is  ihe  occasion  of  this  suit  he  was  employed  as 
a  track  hand  at  the  mines  of  the  appellants. 
The  entries  from  which  the  ore  was  mined 
were  on  the  side  of  a  mountain.  An  inclined 
railroad  was  used  in  carrying  the  ore  from  the 
entries  down  the  mountain  side.  There  were 
two  parallel  tracks.  The  dumps  or  cages  on 
whicn  the  ore  was  carried  ran  on  one  of  them. 
A  dummy  or  weight  ran  on  the  other  track. 
The  cage  and  the  dummy  were  connected  hy  a 
wire  rope,  which  passed  over  a  pulley  or  wheel, 
situated  above  the  tracks  on  the  mountain 
Bide.  When  the  cage  was  loaded  it  was  heav- 
ier than  the  dummy,  and  its  weight  carried  it 
to  the  bottom.  When  the  cage  was  unloaded, 
it  was  pulled  up  to  the  mines  by  the  heavier 
dummy  running  down  the  other  track.  As 
■the  csge  went  down,  the  dummy  was  pulled 
up,  and  as  the  ca^e  ascended  the  fiummy  at 
the  other  end  of  the  rope  descended.  There 
were  brakes  on  the  cage  and  also  at  the  pulley 
or  wheel.  The  wire  rope  which  connected 
the  cage  and  the  dummy  ran  on  top  of  the 
ground  over  rollers  which  were  fastened  to 
the  cross-ties,  so  that .  a  person  on  either  track 
could  tell,  by  the  presence  or  absence  of  the 
rope  whether  the  vehicle  which  ran  on  that 
track  was  then  below  or  above.  The  testi- 
mony of  the  plaintiff  himself  tended  to  show 
that  the  boss  of  the  mine  ordered  him  to  go 
from  one  of  the  entries  where  he  was  working 
to  bring  some  spikes,  which  he  says  were  on 
the  cage  track  lower  down,  telling  him,  in  sub- 
stance, that  the  cage  was  not  aM>ve,  but  was 
at  the  bottom,  of  the  incline;  that  he  went 
down  the  eage  track,  and,  while  stooping 
down  on  the  track  picking  up  the  spikes,  the 
cage  was  run  down  the  track  from  above,  and 
struck  him.  The  evidence  for  the  defendant 
tended  to  show  that  the  plaiotiff  was  struck 
while  attempting  to  walk  from  one  side  of  the 
track  to  the  other  in  front  of  the  descending 
cage,  which  was  in  full  view.  The  plaintiff's 
version  of  the  occurrence  was  not  supported 
by  the  testimony  of  any  other  witness. 

The  suit  is  prosecuted  by  a  next  friend  in 
behalf  of  the  plaintiff,  the  complainant  alleg- 
ing that  the  \)laintiff  himself  is  a  person  of  un- 
sound mind,  and  that  he  has  no  i^uardian  ap- 
pointed in  this  state.  Code,  §  2580.  So  long 
as  the  suit  is  prosecuted  in  this  mode,  the  plain- 
tiff cannot  be  heard  to  deny  that  he  is  of  un- 
sound mind,  as  alleged  in  bis  complaint.  He 
stands  before  the  court  in  the  attitude  of  ad- 
mitting his  mental  incompetency.  It  does  not, 
however,  follow  from  the  fact  that  a  person  is 
incapable  of  managing  his  own  affairs,  or  of 
having  charge  of  litigation  in  which  his  inter- 
ests are  concerned,  that  he  is  incompetent  to 
testify  as  a  witness.  There  are  many  grades 
and  phases  of  mental  unsoundness.  One's  in- 
firmity may  be  such  as  to  render  it  expedient 
to  place  him  under  guardianship,  and  even 
to  subject  him  to  personal  restraints,  and  yet 
be  may  be  fully  competent  to  understand  the 
nature  of  an  oath,  to  observe  facts  correctly, 
and  to  relate  them  intelligently  and  truly.  A 
sweeping  rule  of  disqualfncation  which  would 
exclude  such  a  person  as  a  witness  would  be 
arbitrary  and  unsupported  by  sound  reason. 
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The  true  reason  for  not  admitting  the  testi- 
mony of  a  person  non  compo*  mentU  in  any 
case  is. because  his  malady  involves  such  a 
want  or  impairment  of  faculty  that  events  ara 
not  correctly  impressed  on  his  mind,  or  are 
not  retained  in  bis  memory,  or  that  hedoea 
not  understand  his  responsibility  as  a  witness 
When  the  reason  for  the  exclusion  of  the  wit- 
ness does  not  exist,  be  should  be  permitted 
to  testify.  The  following  quotations  express 
what  we  regard  as  correct  views  on  this  sub- 
ject: '*  It  will  be  seen,  then,  that  a  witness  is 
not  excluded  by  this  rule  merely  because  he  is 
a  lunatic.  That  is  not  enough  per  se  to  ex- 
clude him;  but  he  must  at  the  time  of  his  ex- 
amination be  so  under  the  influence  of  bis^ 
malady  as  to  be  deprived  of  that  'share  of  un- 
derstanding' which  is  necessary  to  enable  him 
to  retain  in  memory  the  events  of  which  he 
has  been  witness,  and  give  him  a  knowledge- 
of  right  and  wrong.  If  at  the  time  of  his  ex- 
amination he  has  this  share  of  understanding, 
he  is  competent  That  is  the  test  of  compe- 
tency, and  of  such  competency  the  court  is  the 
judge,  while  the  weight  of  tbe  testimony — the 
credit  to  be  attached  to  it— is  left  to  the  jury.*^ 
Coleman's  Caee,  25  Gratt.  875.  *•  The  general 
rule,  therefore,  is  that  a  lunatic  or  a  person  af- 
fected with  insanity  is  admissible  as  a  witnesa 
if  he  have  sufficient  understanding  to  appre- 
hend the  obligation  of  an  oath,  and  to  be^ 
capable  of  giving  a  correct  account  of  the  mat- 
ters which  he  has  seen  or  heard  in  reference  to- 
the  questions  at  issue;  and  whether  he  have 
that  understanding  is  a  question  to  be  deter- 
mined by  the  court,  upon  examination  of  tbe 
party  himself,  and  any  competent  witnesses 
who  can  speak  to  the  nature  and  extent  of  his> 
insanity."  District  of  Columbia  v.  Jrmes^ 
107  U.  8.  521,  27  L.  ed.  618.  Other  authorl- 
ties  fully  sustain  the  propositions  that  the 
question  of  the  competenry  of  a  witness  be- 
cause of  mental  infirmity  is  one  for  the  court, 
and  that  it  is  for  the  jury  to  determine  the 
effect  of  his  unsoundness  of  mind  upon  the 
credibility  of  his  testimony.  IJolcomb  v.  Hoi- 
comb,  28  Conn.  177;  KendaUv,  May,  10  Allen, 
59;  Hartford  v.  Palmer,  16  Johns.  148;  Can- 
nady  v.  Lyvch,  27  Minn.  435;  Wliart.  Ev.  2d 
ed.  §§  402,  408;  11  Am.  &  £n|;.  Encyclop. 
Law,  144.  In  the  present  case  it  is  not  made 
to  appear  that  the  plaintiff  was  so  deficient  as 
to  require  his  exclusion  as  a  witness  under  tbe 
rules  above  stated.  It  cannot,  therefore,  be 
affirmed  that  the  court  erred  in  permitting 
him  to  testify.  But  he  stood  before  the  jury 
confessedly  a  person  of  unsound  mind.  It  waa 
for  them  to  determine,  from  his  appearance 
and  manner,  and  from  the  (»ther  evidence  on 
the  subject,  whether  he  was  s<i  mentally  incap- 
able as  to  render  his  testimony  unworthy  of 
acceptance.  As  his  testimony  furnished  tbe 
only  proof  of  negligence  on  tbe  part  of  the  de- 
fendants, charge  10  requested  by  the  defend- 
ants should  have  been  given. 

Any  objection  by  the  defendants  to  the  in- 
terposition of  the  next  friend  for  the  plaintiff* 
should  have  been  raised  before  the  trial  upOD 
the  merits  was  entered  upon.  A  charge  upoi^ 
the  evidence  is  not  a  proper  mode  of  i rising 
such  an  objection. 

On  the  question  of  the  plaintiff's  contribu- 
tory negligence  as  affected  by  his  mental  coo- 
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didoD,  it  U  safflcient,  for  the  purposes  of  an- 
other trial,  to  state  rules  which  should  guide 
in  the  consideration  of  this  subject.  The  plain- 
tiff is  to  be  held  to  the  exercise  of  the  oegree 
of  care  of  which  he  was  capable.  If  he  was 
merely  a  person  of  dull  mind,  who  could  hibor 
for  his  own  livelihood,  and  there  was  no 
apparent  necessity  of  putting  him  under  the 

Erotection  of  a  guardian  to  Iceep  him  out  of 
arm's  way,  he  u  chargeable  with  the  same 
degree  of  care  for  bis  personal  safety  as  one 
of  brighter  intellect,  as  any  attempt  to  frame 
and  adapt  varying  rules  of  responsibility  to 
varying  degrees  of  intelligence  would  nec- 
essarily involve  confusion  and  uncertainty 
in  the  law.  If,  on  the  other  hand,  he  was  so 
absolutely  devoid  of  intelligence  as  to  be  un- 
able to  apprehend  apparent  danger,  and  to 
avoid  exposure  to  it,  he  cannot  be  said  to  have 
been  guUty  of  negligence,  because  he  was  in- 
capable of  exercismg  care.  When  the  mere 
negligence  of  another  causes  or  contributes 
to  the  injury  of  a  person  who  is  mentally  in- 
competent to  such  a  degree.if  the  conduct  of  the 
injured  person  would  have  amounted  to  such 
contributory  negligence  as  would  have  avoided 
his  claim  to  relief  if  he  had  been  capable  of  exer- 
cising; care  in  his  own  behalf,  the  person  in- 
fliciing  the  injury  is  not  to  be  held  to  a  liability 


which  would  not  have  been  incurred  under 
the  same  circumstances  in  favor  of  a  person 
of  ordinarv  capacity,  unless  he  had  notice  of 
the  injured  person's  mental  deficiency,  and  of 
his  consequent  helplessness  and  peril  in  the  cir- 
cumstances in  which  he  was  placed.  The 
duty  of  observing  special  precautions  for  the 
safety  of  another,  because  the  latter,  by  reason 
of  mental  imbecility,  cannot  be  influenced  by 
the  dictates  of  ordinary  prudence,  is  not  cast 
upon  one  who  is  not  charged  with  notice  of  the 
other's  peril,  and  of  his  lack  of  sufficient  in- 
telligence to  avoid  it.  When  it  is  sought,  in 
behalf  of  an  adult,  to  avoid  the  consequences 
of  his  own  conduct,  and  to  charge  another 
with  liability  for  a  result  to  which  such  con- 
duct contributed,  the  burden  is  upon  him  to 
show  that  he  was  not  responsible  tor  his  own 
acts,  and  that  the  person  sought  to  be  charged 
was  under  the  duty  of  dealing  with  him  as  one 
incompetent  to  care  for  himself.  The  mental 
deficiency  of  an  adult  which  would  exempt 
him  from  accountability  for  his  own  conduct 
proximately  contributing  to  his  personal  injury 
would  also  render  him  an  incompetent  witness 
of  the  occurrence  in  which  the  injury  was  r^ 
ceived. 
Beversed  and  remanded. 


NEW  YORK  COURT  OF  APPEALS. 


Henry  A.  MOTT  €t  al„  Bespts., 

V. 

Jacob  OPPENHEIMER  et  al.,  Appti, 


(. 


.N.  Y. ) 


1.  nie  sale  of  land  which  Is  sabjeet  to 
a  iMurty-waU  agroement  may  be  de- 
creed to  enforce  payment  of  the  proportion  of 
the  cost  of  the  wall  wbloh  the  owner  of  the  land 
Is  obUgrated  to  pay  when  he  makes  use  of  the 
wall,  upoD  a  bill  to  restrain  the  use  of  the  wall 
nntltsuch  payment  Is  made  **and  for  such  other 
and  further  relief "  as  to  the  court  may  seem 
Just 

8.  A  eorenant  for  a  party-wall  exproM 
ly  made  to  ran  with  the  land  will  not 
be  held  inTalid  for  lack  of  mutuality  be- 
cause It  appears  to  have  been  executed  by  one 
of  the  parties  only  who  is  defcDdant^s  predeces- 
sor In  title  where  It  recites  its  making  by  both  and 
there  is  proof  that  a  wall  was  erected  by  the  oth- 
er party  and  was  acquiesced  in  and  that  convey- 
ances were  made  subject  to  the  afirreement. 

8*  Failnre  to  reflar  in  a  deed  to  a  ooto- 
nant  binding  a  gprantor  to  pay  part  of 
the  ooet  of  a  party-wall  on  which  he  has 
commenced  to  erect  h  buUdlnsr  will  not  relieve 
the  grantee  from  llabQIty. 


4.  An  ag^reement  fbr  a  party-wall  es 
preMly  declared  to  be  a  ooTcnant : 
WKkog  with  the  land  and  to  bind  the  **  heiza 
and  assigns**  of  the  parties  must  be  held  to  run 
with  the  land. 

(October  4, 1802.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  General  Term  of  the  Supreme  Court, 
First  Department,  affirming  a  judgment  of  a 
Special  Term  fur  New  Tors  County  in  favor 
01  plaintiffs  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  under  a  party- 
wall  agreement.    Affirmed, 

Statement  by  Gray,  J.: 

In  1876  an  agreement  was  entered  into  be- 
tween Pinkney  and  Arkenburgb,  who  were 
owners  of  adjacent  lots  of  land  upon  Fifty- 
Ninth  street,  in  the  city  of  New  York,  where- 
by it  was  provided  that  either  party,  his  heira 
and  assigns,  might  erect  a  certain  descriptioik 
of  party-wall,  the  center  line  of  which  should 
coincide  with  the  dividing  line  of  their  lots. 
That  agreement  contained  this  clause:  That 
"the  other  party,  his  heirs  or  assigns,  shall 
have  the  right  to  use  said  wall  or  walls  or  ex- 
tensions by  paying  therefor,  at  the  time  the- 


Nora.— For  effect  of  covenant  as  to  party-wall. 
Be  Nalle  v.  Paggi  (Tex.)  X  L.  B.  A.  88,  and  note. 

Ate  NaUe  v.  Pa«cri,  18  L.  R.  A.  fK)«  81  Tex.  201; 

Harber  v.  Evana,  10  L.  R.  A.  41, 101  Mo.  661;  Graves 

V.  Smith,  5  L.  ii.  A.  288,  87  Ala.  tfO,  18  Am.  St.  Rep. 

Kh  Matthews  v.  Dlzey,  5  L.  R.  A.  108, 148  Mass.  686. 
Tor  other  casee  In  this  series  involvlnfirthe  quee- 

tloo  of  covenants  run  Diner  with  land,  seeMygratt  v. 

One,  11 L. R.  A.  640, 124N.  Y.  212;  Horn  v.  Miller,  9L. 
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R.  A.  810, 180  Pa.  640:  Crawford  v.  Wltherbee,  \f  L. 
R.  A.  661,  77  Wis,  419;  Kettle  River  R.  Co.  v.  Easten^ 
R.  Co.  6  L.  R.  A.  Ill,  41  Minn.  461:  Gulf,  C.  &S.  F.  R. 
Co.  V.  Smitb,  2  L.  R.  A.  281,  72  Tex.  122;  Middletowi^ 
v.  Newport  Hospital,  1  L.  R.  A.  101,16  R.I.810. 
Also  notes  to  Aiken  v.  Franklin  (Minn.)  6  L.  R.  A. 
800;  Pittsburg,  a  A;  St.  L.  R.  Co.  v.  Boeworth  (Ohioh 
2  L.  R.  A.  100:  Barry  v.  Guild  (IlL)  2  L.  R.  A.  884. 


See  also  19  L.  R.  A.  240;  29  L.  R.    A.  423;  48  L.  R.  A.  160. 


410 


14i£w  York  Coubt  of  AfFSALS. 


Oct., 


flame  shall  bo  be  used,  one  half  of  the  then 
'value  of  the  part  or  portion  of  said  wall  or 
«xteDsioD  so  used  to  the  party  who  may  have 
erected  said  wall  or  walls,  ezteDsion  or  exten- 
sions, bis  heirs  or  assigns,  and  that  the  same 
-shall  forever  remain  as  party-walls."  And 
the  final  provision  was  that  this  agreement 
"^all  be  construed  as  covenants  running  with 
the  land."  The  agreement  in  plaintifTs'  pos- 
session, which  was  offered  upon  the  trial,  bore 
only  the  signature  of  Arkenburgh  and  his  ac- 
knowledgment in  1876.  It  was  recorded  in 
1877.  Pinkney's  grantee  built  upon  the  land 
tt  house,  with  the  party-wall  as  contemplated 
by  the  agreement,  and  the  plaintiffs  subse- 
quently acquired  the  premises  so  improved. 
Through  various  mesne  conveyances,  each  of 
which,  with  an  unimportant  exception,  was 
made  subject  to  the  iMuty-wall  agreement, 
Arkenburgh's  lot  came  into  the  ownership  of 
«ne  Stein,  who  began  to  build  upon  the  land, 
-and  made  use  of  the  part^-wall  While  in 
the  course  of  building,  Stein  conveyed  to  the 
defendant  Jacob  Oppenheimer,  but  making  no 
reference  in  the  deed  to  the  party-wall  agree- 
ment. Thereafter,  and  during  a  few  months, 
conveyances  of  the  same  property  were  made 
to  and  fro,  between  Oppenheimer  and  his 
grantor.  Stein,  the  reason  for  which  is  not  ap- 
parent from  this  record.  This  action  was 
ibrought  in  equity  to  restrain  defendants  from 
using  the  party- wall,  except  after  paying  to 
the  plaintilis  one  half  its  value  "and  for  such 
other  and  further  relief  as  to  the  court  should 
seem  just  in  the  premises.  The  court  found 
that  the  plaintiffs  were  entitled  to  be  paid  the 
value  of  one  half  of  the  wall,  and  that 
"the  defendants'  premises  were  charged  with 
the  payment,  and  it  was  decreed  that,  unless  the 
payment  was  made  within  a  fixed  time,  the 
premises  should  be  sold  to  satisfy  the  oblifi^a- 
tion  to  plaintiffs.  The  judgment  recovered  by 
the  plaintiffs  was  affirmed  at  the  general  term, 
and  the  defendants  appealed  to  this  court. 

Mtuen,  Albert  I.  Sire  and  Oeorf^ 
Pielden,  for  appellants: 

The  plaintiffs  were  not  entitled  to  an  injunc- 
tion restraining  the  defendants  from  using  the 
wall  erected  upon  defendants'  premises. 

Equity  will  not  lend  its  aid  or  restrain  by 
injunction  the  commission  of  any  act  injurious 
to  the  defendant  where  compensation  in  dam- 
ages can  be  recovered  at  law. 

BaXam  v.  Julien,  22  How.  Pr.  849. 

The  plaintiffs'  remedy  was  an  action  at  law 
to  recover  the  value  of  one  half  of  the  wall 
4ised. 

Vincent  v.  King,  18  How.  Pr.  286;  Trenor 
V.  Jackaon,  46  How.  Pr.  H89;  High,  Inj.  §789; 
Wnght  V.  Syractise,  B.  d  iV.  T.  5.  Co,  49  Hun, 
445;  Eowe  v.  Boche»ter  Iron  Mfg,  Co,  06  Barb. 
^92;  Krone  v.  Kings  County  Kiev.  R.  Co,  50 
Hun,  481. 

The  remedy  of  law  should  first  be  exhausted 
t)efore  equity  will  interfere. 

Estes  V.  Wilcox,  67  N.  T.  264;  Adee  v.  Big- 
det\  81  N.  T.  849;  Kerr  v.  Dildine,  6  N.  Y.  5. 
R  168;  Bronfc  v.  Riley,  18  N.  Y.  B.  R.  179; 
J3avage  v.  Allen,  64  N.  Y.  458. 

The  issues  tried  were  not  raised  by  the  plead- 
ings. 

In  a  court  of  equity  parties  are  confined  and 
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bound  to  the  issues  made  by  their  pleadings  as 
well  as  in  courts  of  law. 

Brantingham  v.  Brantingham,  12  N.  J.  Eq. 
160;  Bailey  v.  Ryder,  10  N  Y.  363. 

Plaintiff  can  have  no  relief  that  is  not  con- 
sistent with  the  case  made  by  his  complaint 
and  embraced  within  the  issue. 

N.  Y.  Code,  §  275;  Stevens  v.  New  York,  84 
N.  Y.  296;  Salter  7.  Earn,  81  N.  Y.  821;  Brad^ 
ley  V.  Aldrich,  40  N.  Y.  504,  100  Am.  Rep. 
628:  HeytDood  y.  Buffalo,  14  K  Y.  640;  Armid 
y.  AngeU,  62  N.  Y.  508;  Peoples  Bank  v. 
IfiteheU,  78  N.  Y.  415;  Welsh  v.  Taylor,  50 
Hun,  187;  Mudge  v.  Salisbury,  110  N.  Y.  418. 

A  court  of  equity  will  not  entertain  a  bill 
merely  to  redress  a  wrong  already  committed; 
the  remedy  is  at  law. 

Monk  Y.  Harper,  8  Edw.  Ch.  100,  6  L.  edL 
690. 

The  covenants  contained  in  the  party-wall 
agreement  are  not  covenants  running  with  the 
land. 

To  make  a  covenant  run  with  the  land  there 
must  be  a  subsisting  privity  of  estate  l)etwecn 
the  coYenanting  parties. 

4  Kent,  Com.  7th  ed.  536:  Van  RensnelaerY, 
Bonestee\  24  Baib.  805.  See  also  Bedell  v. 
Kennedy,  88  Hun,  610;  12  Ceui.  Rep.  191. 109 
N.  Y.  158. 

The  covenant  souffbt  to  be  construed  into  a 
covenant  running  with  the  laud  is  not  in  its 
nature  such  a  covenant  as  can  run  with  the 
land. 

BaH  V.  Lyon,  16  N.  Y.  Week.  Dig.  462; 
CoU  V.  Hughes,  54  N.  Y.  444, 18  Am.  Rep.  611; 
Scott  V.  McMillan,  76  N.  Y.  141. 

A  covenant  is  said  to  run  with  the  laud  when 
the  liabilitv  to  perform  it  passes  to  the  assignee 
of  the  land. 

1  Smith,  Lead.  Cas.  7th  Am.  ed.  141. 

The  contract  itself  does  not  make  the  cost  of 
one  half  the  wall  a  charge  upon  land. 

There  is  nothing  in  this  covenant  that  ex- 
pressly charges  the  land  with  the  cost  of  one 
half  of  the  wall.  This  covenant  is  personal  ia 
its  nature. 

Cole  V.  Hughes,  64  K.  Y.  444,  18.  Am.  Rep. 
611. 

It  does  not  run  with  the  land. 

Scott  V.  McMillan,  supra;  Bart  v.  Lyon,  12 
N.  Y.  Week.  Dig.  268,  15  N.  Y.  Week.  Dig. 
462. 

A  mere  stranger  cannot  claim  the  benefit  of 
a  contract  between  other  parties.  To  entitle  a 
third  person  to  such  a  benefit  there  must  be 
either  a  new  consideration  or  sopae  prior  right 
or  claim  against  one  of  the  contracting  parties, 
by  which  he  has  a  legal  interest  in  the  perform- 
ance of  the  agreement. 

King  v.  White^,  10  Paige,  465,  4  L.  ed. 
1052;  Trotter  v.  Hughes,  12  N.  Y.  74,  62  Am. 
Dec.  187;  Vroojnan  v.  Turner,  69  N.  Y.  280. 
25  Am.  Rep.  195. 

Mr,  CUfford  A.  Hejid*  for  respondents: 

The  absence  of  Pinknejr^s  signature  to  the 
party- wall  agreement  (or  to  the  duplicate  ia 
plaintiffs'  pofi»ession)  can  in  no  wise  affect  the 
validity  or  the  agreement  as  against  Arken- 
burgh, by  whom  it  was  signed,  nor  as  against 
the  defendants,  whose  title  is  derived  from 
Arkenburgh. 

Clason  V.  Butley,  14  Johns.  484;  l>ati9  ▼. 
Shields,  26  Wend.  862;  Huntefs  Case,  1  Edw. 
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€h.  .'),  C  L.  ed.  87;  WorraU  ▼.  Munn,  5  N.  T. 
245.  55  Am.  Dec.  880;  BaUard  ▼.  WaUcer,  8 
Jotins.  Gas.  00;  McOrea  v.  Purmort,  16  Wend. 
460,  80  Am.  Dec  108;  Seton  v.  Siade,  7  Yes. 
Jr.  265,  and  note lo  Am.  ed.;  Flighty.  Boland, 
4  Ru88.  801;  Palmer  y.  Scott.  1  Rubs.  &  M. 
894:  Jv9tiee  y.  Xan^,  42  N.  T.  498,  1  Am. 
Rep.  676. 

If  any  lack  of  mutuality  could  be  imputed 
to  the  agreement  in  the  first  instance,  it  ceased 
to  be  Important  when  tbere  was  performance 
by  the  party,  who  built  the  wall  contemplated 
by  the  agreement 

MaUr  y.  McKetuie,  96  N.  Y.  575,  47  Am. 
Rep.  85;  Todd  v.  Tf«**r,  95  N.  T.  192, 47  Ajn. 
Rep.  20;  Wyekof  v.  De  Qraaf,  98  N.  T.  188; 
WUinvy  Arm§  Co,  y.  Barlow,  68  N.  Y.  62,  20 
Am.  Rep.  504;  L'Amoreux  Y.  Oould,  7  N.  T. 
849,  57  Am.  Dec.  524. 

The  express  proYision  of  the  agreement,  that 
it  shall  be  construed  as  covenants  running 
with  the  land,  and  the  application  of  each 
stipulation  to  heirs  and  assigns,  defeat  an  at- 
tempt to  remit  the  plaintiffs  to  personal  lia- 
bility of  Arkenburgh. 

See  Oventeer  v.  Juch,  51  Hun,  897. 

Even  if  a  personal  covenant  to  pay  could  be 
implied,  it  would  not  impair  the  remedy  upon 
the  land  or  its  ownership.  By  the  terms  of  the 
agreement  the  remedv  runs  with  the  land. 

Coltimbia  CoUege  Trutteei  y.  Lynch,  70  N. 
Y.  440;  CurtiM  v.  AyratiU.^I  N.  Y.  78;  &»- 
der9on  v.  New  Fork  Cent.  B.  Co.  78  N.  Y.  428; 
mine  Y.  New  York  Cent,  db  K  B.  B.  Co.  2 
€ent.  Rep.  116.  101  N.  Y.  138.  58  Am.  Rep. 
128;  8/tarp  v.  Cheatham,  88  Mo.  498,  57  Am. 
Rep.  488;  Campbell  v.  Meeier,  4  Johns.  Ch. 
984,  1  L.  ed.  858,  8  Am.  Dec.  570. 

Under  the  instrument  the  covenants  run 
with  the  land: 

1st.  Because  concurrent  with  a  grant  of  an 
interest  in  the  land  and  made  to  secure  the 
benefit  to  that  land  of  a  party-wall  and  the 
Tight  to  use  it. 

It  creates  a  reciprocal,  beneficial  easement, 
which  became  toereby  an  appurtenance  to 
Piokney's  lot 

Hendricke  v.  Stark,  87  N.  Y.  106,  98  Am. 
Dec.  549. 

2d.  Tbere  is  no  nile  of  law  or  consideration 
of  public  policy  to  prevent  any  landowner 
from  making,  by  express  words,  any  covenant 
whatever  to  run  with  the  land,  whether  it 
would  otherwise  do  so  or  not.  And  this  is 
precisely  what  Arkenburgh  has  done. 

\yeyman  v.  Bingold,  1  Bradf.  40;  Be- 
ddl  V.  Kennedy,  88  Hun,  510;  aflBrmed  on 
other  grounds,  12  Cent  Rep.  191,  109  N.  Y. 
153. 

8d.  Having  in  terms  bound  his  assigns,  the 
covenant  runs  with  the  land  for  that  reason. 

IJart  V.  Lyon,  90  N.  Y.  668;  Quentzer  y. 
Jueh,  51  Hun,  897;  Nye  v.  UoyU,  120  N.  Y. 
195;  Dejtter  v.  Beard,  180  N.  Y.  549;  King  y. 
Wright  (Mass.)  Jan.  12,  1892. 

€b*ay,  J,,  delivered  the  opinion  of  the 
court: 

The  appellants  advance  several  grounds  in 
snp|x>rt  of  their  appeal  from  the  judgment. 
They  argue  that  it  was  not  competent  for  the 
court  to  grant  this  relief,  inasmuch  as  the  issue 
tendered  by  the  pleadings  was  the  plaintiffs' 
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right  to  an  injunction.  I  think,  howeYer, 
that,  with  all  the  facts  before  the  court,  upon 
a  demand  for  its  equitable  interventioo,  it  bad 
jurisdiction  to  administer  such  equitable  reme- 
dies as  the  merits  of  the  case  justified.  It  was 
a  roost  familiar  principle  of  chancery  proced- 
ure that,  where  the  court  in  equity  obtained 
jurisdiction  for  the  purpose  of  injunction,  and 
was  in  full  possession  of  the  merits,  it  would 
retain  the  suit  in  order  to  do  complete  justice 
between  the  parties,  and  that  principle  seems 
quite  applicable  here.  It  was  clear  that  relief 
by  way  of  injunction  was  not  proper  to  be 
eranted,  with  such  an  agreement  as  the  basis 
for  any  intervention  by  the  court;  but  it  was 
equally  clear  that,  if  the  agreement  was  valid 
and  constituted  a  charge  upon  the  defendants' 
premises,  its  obligation  might  be  enforced  in 
this  particular  way.  Either  the  agreement 
was  a  common-law  obligation  personally  en- 
forceable by  ordinary  action,  or  it  was  an  in- 
stnunent  which  impressed  with  alien  thelanda 
affected.  In  either  case,  the  right  to  use  the 
wall  was  absolutely  granted,  and  the  obliga- 
tion to  pay  the  value  of  the  one  half  upon  the 
premises  adjacent  to  those  of  the  builder  of  the 
wall,  when  it  was  availed  of,  if  not  personally 
assumed  by  the  adjacent  property  owner,  waa 
enforceable  against  his  land.  It  could  not  be 
error,  and  it  was  not  inequitable,  for  the  court 
to  give  to  the  agreement  a  proper  and  legal 
effect,  and  one  which  would  accomplish  exact 
justice  between  the  parties.  This  ground  of 
appeal,  therefore,  need  not  embarrass  us  in  up- 
holding the  judgment  below. 

Then,  I  think  the  objection  that  the  agree- 
ment appears  to  have  been  executed  by  but 
one  of  the  parties  to  it,  and  therefore  is  in- 
valid, as  lacking  mutuality,  is  without  force. 
The  instrument  which  the  plaintiffs  produced 
on  the  trial  in  support  of  their  case,  though 
reciting  its  making  by  both  parties  and  their 
desire  to  authorize  either  to  erect  a  party- 
wall,  was  executed  by  Arkenburgh,  the  defend- 
ants' predecessor  in  the  title.  We  may  sup- 
X>ose  that  the  agreement  was  interchangeabrf 
executed  and  delivered;  but,  whether  the  sup- 
position be  warranted  or  not,  the  proof  of  a 
contract  between  Arkenburgh  and  Pinkney 
did  not  fall.  The  question  is  whether  the 
plaintiffs  had  proved  their  case  bv  making  out 
an  agreement  between  their  and  the  defend- 
ants' (Mredecessors  in  interest  for  the  erection 
of  a  wall  partly  on  the  land  of  each;  and  not 
whether,  for  the  plaintiffs'  inability  to  show 
an  actual  execution  by  their  predeceasor  of  the 
instrument  evidencing  the  agreement,  they 
should  be  precluded  from  any  recovery.  X 
think  the  proofs  supply  anv  such  alleged  de- 
fect in  the  case.  The  wall  called  for  bv  the 
agreement  was  erected  by  plaintiffs'  predeces- 
sor in  title,  and  there  was  thus  a  performance 
which  onlv  the  executed  contract  could  have 
authorized.  It  was  acquiesced  in,  and,  in  the 
chain  of  defendants'  title,  the  conveyances 
were  made  subject  to  the  agreement  There 
was  therefore,  in  the  existence  of  such  facts,  a 
sufiQcient  proof  of  the  making  of  this  agree- 
ment. I  do  not  think  it  lies  in  the  defend- 
ants' mouths,  as  the  parties  sought  to  be 
charged  with  this  agreement,  andf  standing 
upon  Arkenburgh's  title,  to  make  the  objeo 
tion. 
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Another  objection  is  that  the  defendants  are 
not  bound  by  this  agreement,  inasmuch  as 
there  was  no  reference  to  it  in  the  conveyance 
to  them.  I  think  the  objection  is  utterly 
without  merits.  Their  grantor,  Stein,  took 
subject  to  the  agreement,  and  commenced  to 
erect /I  house,  using  the  wall  for  .the  purpose. 
The  respective  rights  and  obligations  of  the 
parties  became  fixed  then.  If  the  agreement 
constituted  a  charge  upon  the  defendants' 
lands,  I  think  it  quite  immaterial  whether  the 
conveyance  of  the  title  to  them  expressed  their 
subjection  to  the  agreement  or  not.  The  fact 
could  not  be  changed,  and  the  plaintiffs  could 
not  be  deprived  of  anV  rights  which  they  may 
have  denved  through  such  an  agreement  by 
an  omission  in  the  deed  to  the  adjacent  owner; 
and  of  this  a^eement  the  defendants  had  con- 
structive notiee  from  its  public  record,  if  they 
did  not  have  actual  notice.  The  defendants 
took  the  land  and  the  building  in  the  course  of 
erection  upon  it  by  titein,  subject  to  a  lien  for 
the  payment  of  half  the  value  of  the  party- 
walL 

But,  and  this  seems  the  more  important 
question  in  the  case,  the  appellants  insist  that 
the  covenants  in  the  party-wall  agreement  were 
not  covenants  which  ran  with  the  land,  for  the 
reasons  that  no  interest  in  the  land  was  grant- 
ed, and  that  there  was  no  privity  of  estate 
between  Pinkney  and  Arkenburgb.  If  this 
agreement  was  the  ordinary  one  between  ad- 
joining landowners  for  the  erection  and  use  of 
a  party- wall  on  their  lands,  such  as  it  was  in 
the  cases  of  GoU  v.  Hvghes,  54  N.  Y.  444,  18 
Am.  Rep.  611,  and  Scott  v.  MeMtUan,  76  N. 
Y.  144, 1  think  we  should  have  to  agree  with  the 
appellants'  argument.  But  this  agreement  is 
dissimilar,  in  the  respect  that  it  was  expressly 
agreed  that  the  covenants  of  the  agreement 
should  run  with  the  land.  In  Cole  v.  Hughes, 
upon  the  authority  of  which  Scott  v.  McMillan 
was  decided,  it  was  held  of  the  agreement  there 
that  it  created  a  mere  privity  of  contract,  and 
not  of  estate,  and  did  not  impose  a  burden 
upon  the  land  merely  because  the  agreement 
had  relation  to  land.  Both  of  the  cases  re- 
ferred to  were  actions  at  law  for  the  recovery 
of  the  value  of  one  half  the  wall,  and  they 
failed  for  the  reason  that  the  grantees  of  prem- 


ises whose  former  owner  had  covenanted  for 
himself,  his  heirs  and  assigns,  were  not  liable 
upon  the  covenant.  We  do  not  interfere  m 
the  least  degree  with  the  well-settled  doctrine- 
of  these  cases,  if  we  give  to  the  present  con- 
tract a  construction  which  imposed  the  burden 
of  its  covenants  upon  the  land  it  concerned. 

The  question  whether  a  contract  having  re- 
lation to  lands  is  personal,  or  whether  it  con- 
stitutes a  charge  upon  the  lands,  obviously 
must  be  determined  by  a  consideration  of  the 
expressed  intentions  of  the  parties,  and  of  the 
existence  of  any  interest  in  the  land  raised  by 
force  of  its  covenants.  Words  of  grant  are 
not  essential  to  create  Uie  interest,  and  a  cove- 
nant may  be  construed  as  a  grant.  Such  a 
construction  has  been  given  where  the  cove- 
nant related  to  a  right  of  way  over  land. 
Bolms  V.  SeUer,  3  Lev.  305.  In  Bart  v.  Lyon, 
90  N.  Y.  663,  the  contract  for  the  party-wall 
was  held  unenforceable  against  a  purchaser  at 
a  eale  in  foreclosure,  for  being  merely  a  per- 
sonal obligation;  but  the  covenant  that  the  ex- 
pense of  repairing  or  rebuilding  the  party- wall 
should  be  borne  equally  by  the  parties,  * 'their 
respective  heirs  and  assigns,"  was  regarded  as 
a  covenant  running  with  the  land.  The  court 
so  held  in  that  casb,  because,  as  they  say,  *'it 
is  evident  that  it  was  the  plain  import  of  the 
instrument  that  the  portion  which  bound  the 
heirs  and  assigns  should  be  construed  as  perpet- 
ual and  as  running  with  the  land."  Without 
any  other  reference  to  or  discussion  of  the 
many  cases  which  bear  upon  the  subject  of  the 
nature  of  the  obligation  of  a  contract,  in  its- 
connection  with  land,  I  think  we  may  rest 
upon  the  rule  that  where  the  covenant  con- 
cerns land,  and  is  one  which  is  capable  of  being 
annexed  to  the  estate,  and  it  appears  that  it  is> 
the  intention  of  the  parties  as  expressed  in  the 
instrument,  then  it  shall  be  construed  as  run- 
ning with  and  charging  the  land  thereafter. 
In  the  present  case  such  an  intention  is  evident 
from  the  exprass  provisions  of  the  agreement 
and  I  think  the  effect  of  the  contract  clearly 
was  to  grant  or  to  create  an  interest  in  the  prem- 
ises described.  I  see  no  ground  for  sustaining- 
this  appeal,  and  the  judgment  ehatUd  be  af- 
firmed, with  costs. 

All  concur. 
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Joseph  L.  MINER,  Appt^ 
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1.  The  majority  of  a  quorum  of  the 
board  of  direetors  of  a  corporation 
mnst  be  disinterested  In  resvect  to  the 
matters  voted  upon. 

8.  Contracts  fixing  salaries  of  corpo- 
rate officers  and  rentals  for  property 


leased  from  the  president  of  the  corporation 
are  absolutely  void  where  he  and  those  who  are- 
merely  bis  dummies  and  are  furnlfihed  by  him 
with  stock  for  that  porpose,  constitute  the  board 
of  directors. 

8.  A  ratification  oflils  own  act  by  a  ma- 
jority stockholder  and  his  dummies,  who 
constitute  the  board  of  directors,  cannot  purire 
it  of  its  fraudulent  character. 

4.  A  minority  stockholder  can  brin|r  s^ 
suit  in  eqnity  for  relief  without  showing: 
any  request  to  the  directors  or  refusal  by  the  oor* 


NOTX.— The  assertion  of  the  power  of  a  court  of 
equity  to  wind  up  a  corporation  at  the  private  suit 


decision  but  go  far  to  establish  its  conformity  to- 
establish  principles  and  to  show  that  their  nove> 


of  a  stockholder  may  seem  somewhat  startUnsr;    application  in  this  case  is  only  a  part  of  tbsnor^ 
but  the  excellently  reasoned  opinion  of  the  court  |  noal  growth  of  the  law. 
will  not  only  make  clear  the  essential  justice  of  the 
1 T  L.  R.  A 
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poratJon  where  the  direoton  are  themaelves  the 
wrongdoera. 

4(«  StoeUiolderswliocomMiietocoiisti- 
tote  themflelTes  a  majority  in  order  to 
control  the  corporation  as  they  see  fit,  become 
for  all  practical  purpoees  the  corporation  itseir 
and  annme  the  trust  relation  occupied  by  the 
corporation  toward  its  stockholders. 

-6*  The  utmost  good  faith  toward  the 
minority  stockholders  must  be  exercised 
by  the  majority  in  the  control  and  management 
of  the  property. 

"T.  A  court  of  e<iiiity  earn  wind  up  a  cor- 
poration at  the  soit  of  a  minori^  stcKsk- 
holder  and  appoint  a  receiver  for  that  purpose 
with  an  order  for  an  accounting  where  the  cor- 
poration has  utterly  failed  of  its  purpose  because 
of  fraudulent  mismanagement  and  misappro- 
priation of  its  funds  In  the  Interest  of  one  who 
owns  a  majority  of  its  stock  some  of  which  Is 
nominally  held  by  directors  who  are  merely 
dummies  under  his  control. 

(October  4,1888.) 

APPEAL  by  complainaDt  from  a  decree  of 
the  Circuit  Court  for  Wayne  County  io 
favor  of  dcfendaDts  in  an  action  brought  to 
<x>mpel  defendant  Charles  A.  Lorman  to  ac- 
count for  property  of  the  defendant  corpora- 
tiou  wbich  it  was  alleged  he  had  illegally  pro- 
•cured  from  it,  and  for  the  appointment  of  a 
receiver  to  wind  up  the  affairs  of  the  corpora- 
tion.    Befiened, 

The  facts  are  stated  in  the  opinion. 

Mr.  William  J.  Gray,  for  appellant: 

Howell  (Mich.)  Stototes,  §  8150,  gives  the 
•court  in  chancery  Jurisdiction  to  decree  an  ao- 
•counting,  and  to  compel  restitution  by  direct- 
•ors  and  ofQcers,  to  remove  officers,  etc. 

Lorman  will  be  compelled  by  decree  to  dis- 
gorge his  ill-gotten  gains. 

As  this  sum  has  &en  paid  out,  and  will  now 
come  from  Lorman,  no  embarrassment  can  be 
caused  by  decreeing  a  dividend  of  60  per  cent, 
and  in  order  to  compel  this  payment,  it  should 
be  decreed  to  be  a  lien  upon  Lorman's  share 
holding. 

This  court  has  recognized  that  there  may  be 
occasion  for  courts  to  decree  a  dividend. 

Hunter  v.  HoberU,  88  Mich.  63. 

A  temporary  receiver,  -who  will  inventory 
Ibe  pToperVf,  and  gain  an  insight  into  the  leal 
business,  will  help  for  a  time.  But  a  dissolu- 
tion of  the  corporation  affords  the  only  per- 
manent relief. 

Where  there  is  a  wrong  there  is  a  remedy; 
and  when  the  court  int^feres  at  all,  it  will  in- 
terfere with  completeness.  There  must  be 
jurisdiction  in  courts  of  chancery  to  afford 
adequate  relief.  The  old  cases  are  opposed  to 
interference,  but  methods  like  Lorman's  are 
of  recent  origin,  and  the  later  cases  seem  to 
recognize  the  right  to  wind  up  corporations 
where  there  has  been  gross  fraud. 

E9ehw€iler  v.  StaweU,  78  Wis.  816;  Wayne 
JHke  Co,  V.  UammonB,  129  Ind.  868.  See 
Boone,  Corp.  §  172. 

Mr.  John  W«  A.  S.  Cnllen,  also,  for  ap- 
pellant: 

The  bill  of  complaint  was  filed  by  the  com- 
plainant for  an  accounting  and  the  turning 
over  to  the  corporation  b^  Lormau  of  all  prop- 
erty or  moneys  which  might  be  fouod  to  belts 
17  L.  K  A. 


due,  as  well  as  for  the  appointment  of  a  re- 
ceiver for  said  corporation  and  for  its  winding 
up,  and  claiming  that  it  would  be  idle  to  asE 
the  directors  of  the  corporation  to  institute 
such  proceedings  for  the  reason  that  said  di« 
rectors  were  merely  Lorman's  tools,  and  held 
their  stock  solely  for  Lorman's  purposes,  and 
to  do  Lorman's  will,  and  that  for  those  rea- 
sons the  suit  was  instituted  by  the  complainant 
as  a  shareholder,  following  the  intimation  of 
this  court  in  the  case  of  CcSe  v.  Hart,  68  Mich. 
567. 

Hunter  v.  Boberts,  88  Mich.  68,  concedes 
that  a  stockholder  in  a  corporation  is  entitled 
to  relief  in  the  mismanagement  of  a  corpora- 
tion. 

MewTB,  John  J.  Speed  and  Qeorf^  H« 
Prentis  for  appellee. 

McOrath,  J.,  delivered  the  opinion  of  the 
court : 

Complainant  and  defendant  Charles  A.  Lor- 
man had  been  in  the  ice  business  in  the  city  of 
Detroit,  as  partners,  since  1869,  each  having 
an  equal  interest  in  the  business.  In  January, 
1874,  the  Joint  property  was  inventoried  at 
$28,600.  Miner  put  in  the  further  sum  of 
$1,500,  and  the  Belle  Isle  Companv  was  or- 
ganized, with  a  capital  stock  of  $26,000,  di- 
vided into  1,000  shares  of  $25  each.  Lorman 
and  Miner  each  held  485  shares.  I.  J.  Car- 
penter held  80  shares,  and  Lorrissa  Carpenter 
100  shares.  In  1878  the  capital  stock  was  in- 
creased to  $50,000,  or  2,000  shares  at  $25  each. 
At  that  time  the  Belle  Isle  Ice  Company  ab- 
sorbed the  Wolverine  Ice  Company,  and  Kob- 
ert  Wench,  Isaac  Wench,  Frank  Hoadly  and 
H.  C.  Kibbee  became  stockholders.  In  1881 
Lorrissa  Carpenter,  R.  B.  Wench,  Isaac  Wench 
and  Frank  Hoadly  filed  a  bill  against  Miner 
and  Lorman  to  have  certain  lands  held  by 
defendants  decreed  to  belong  to  the  corpora- 
tion, to  obtain  an  account  of  the  rents  and 
profits,  to  compel  the  payment  over  to  the  cor- 
poration of  certain  moneys  which  bad  been 
expended  upon  said  ]ands,to  compel  the  surren- 
der of  certain  stock  illegally  issued  to  defend- 
ants, and  to  pay  over  all  moneys  taken  by  de- 
fendants for  their  private  use.  The  stock  held 
by  the  Wenches  and  Hoadly  was  purchased 
by  Lorman,  and  the  suit  was  discontinued. 
In  the  spring  of  1882,  Miner,  who  was  then 
president  of  the  company,  complained  of  the 
loose  manner  in  which  Lorman,  who  was  man* 
ager,  was  managing  the  affairs  of  the  compa- 
ny, particularly  respecting  the  handling  of  the 
ice  tickets.  It  seems  that  tickets  were  sold  by 
the  company  to  customers  for  cash  or  due-bills. 
These  tickets  were  exchanged  with  the  drivers 
for  ice.  The  drivers  upon  each  trip  would 
turn  in  what  cash  and  tickets  were  received, 
and  an  account  with  each  driver  was  kept  upon 
slips.  He  was  charged  with  the  weight  of  his 
load  of  ice,  and  credited  with  the  cash  and 
tickets.  The  tickets  were  then  pinced  in  a 
drawer,  wbich  was  kept  for  that  purpose.  The 
complaint  was  that  Lorman  would  in  the  morn- 
ing fill  his  pockets  with  these  tickets,  and  dis- 
pose of  them  through  the  day  for  cash  and 
due-bills,  turn  in  certain  cash  at  night,  and  keep 
the  due-bills,  in  order,  as  he  claims,  to  make 
further  entries  upon  them.  Miner  insisted 
that  the  bookkeeper  should  keep  an  account 
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of  the  tickets  taken  out  and  of  the  cash  returned 
by  Lorman,  and  of  the  due-bills.  Lormau 
looked  after  the  sales  and  distribution  of  tbe  ice, 
and  Miner  looked  to  the  filling  of  the  ice  bouses, 
and  tbe  shipment  of  tbe  ice  from  the  various 
ice  houses  to  the  points  where  loaded  into  wag- 
ons for  distribution;  and  each  received  a  sal- 
ary of  $1,200  per  annum.  Bitterness  grew  out 
of  Miner's  complaint,  and  at  Lorman's  sugges- 
tiOD,  in  April,  1882,  amended  articles  of  asso- 
ciation were  filed,  dividing  the  2,000  shares  as 
follows:  Lorman  1,006,  Miner  694,  Lorrissa 
Carpenter  259.  W.  K.  Muir  4,  G.  H.  Lothrop 
10,  H.  L.  Kiinter  10,  S.  L.  Miner  6,  W.  San- 
derson 4,  W.  F,  Linn  4,  and  George  H.  Pren- 
tis  4,  shares.  Linn  was  Lorman's  nephew.and 
was  but  nominally  a  stockholder,  holding  his 
stock  in  trust  for  Lorman;  and  the  evidence 
tends  to  show  that  Muir  and  Sanderson  also 
held  their  stock  for  Lorman. 

At  the  next  stockholders'  meeting,held  April 
20, 1882,  Lorman,  Miner,  and  Linn  were  elected 
directors.  At  the  directors'  meeting  it  was 
proposed  to  make  Lorman  president  and  su- 
perintendent at  a  salary  of  $4,000.  Miner 
objected,  moved  to  adjourn,  and,  upon  the  fail- 
ure of  his  motion,  he  left  the  meeting.  After- 
wards, Linn  and  Lorman  only  being  present, 
Linn  moved  that  Lorman  be  elected  president 
at  a  salary  of  $1,000  per  year  as  president,  and 
$3,000  as  manager.  Lorman  seconded  the  mo- 
tion, and  Lorman  and  Linn  voted  '*Aye." 
Sanderson  was  elected  secretary  at  a  salary  of 
$1,000.  No  treasurer  was  elected,  but  Lorman 
has  ever  since  acted  as  president,  manager  and 
treasurer.  At  tbe  directors'  meeting  held  April 
15,  1888,  it  was  moved  by  Sanderson,  and  sec- 
onded by  Muir,  that  Lorman  be  appointed 
general  manager  and  superintendent  at  a  sal- 
ary of  $4,000,  "all  voting  •Aye.'"  At  the 
meeting  held  May  28, 1884.  Muir  moved  that 
Lorman  be  general  manager  at  a  salary  of 
$4,000;  seconded  by  Sanderson;  and  Muir, 
Lorman,  and  Sanderson  voted  "Ave."  At  the 
meeting  held  April  26,  1885,  Iduir  moved 
that  Lorman  be  general  manager  at  a  sal- 
ary of  $4,000;  seconded  by  Sanderson;  and 
Muir,  Sanderson,  and  Lorman  voted  "Aye." 
In  May,  1886,  Muir  moved  that  Lorman  be 
genera]  manager  at  a  salary  of  $4,000,  sec- 
onded by  Sanderson;  and  carried.  In  June, 
1888,  Sanderson  had  died,  and  one  Gray  to 
whom  Lorman  had  assigned  some  stock,  and 
who  was  a  nominal  owner  holding  for  Lorman, 
was  elected  director.  Muir  moved.  Gray  sec- 
onded, and  Lorman  was  again  appointed  at  a 
salary  of  $4,000.  Miner  remained  in  the  em- 
ploy of  the  company  until  the  spring  of  1888, 
when  he  was  discharged.  The  balance  sheet 
for  the  year  ending  March  1, 1888,  showed  a 
net  gain  of  over  $9,000.  For  the  next  year, 
the  Balance  sheet  showed  a  net  loss  of  $8,460. 
For  the  next  year,  a  net  loss  of  $2,878.  For  the 
next  year,  ending  March  1,  1886,  the  balance 
sheet  showed  a  net  gain  of  $8,672,  and  for  the 
next  year  a  net  gain  of  $1,712.  No  dividends 
have  been  declared  since  1882.  The  salary 
account  for  the  year  ending  March  1, 1883,  was 
$6,286,  and  for  each  of  tbe  twe  years  follow- 
ing it  was  $5,200.  When  the  company  was 
formed,  Lorman  and  Miner  owned  three  par- 
cels of  real  estate,  upon  which  the  ice  houses 
were  located.    The  ice  houses  were  turned  in 
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I  to  the  company,  but  the  title  to  the  real  estate 
was  retained  by  Lorman  and  Miner,  who  wer» 
loint  owners,  and  leased  to  the  company. 
These  three  parcels  may  be  designated  as  the^ 
"Dock  Property,"  the  "Steam  Power  Prop- 
erty," and  the  "Creek  Property."  The  com- 
pany had  leases  of  these  parcels,  —  of  tbe 
steam  power  property  for  five  years,  from 
April  7,  1881,  at  $1,000  per  year,  and  of  tbe- 
Creek  property  for  the  same  term  at  $800  per 
year.  The  leases  were  renewable  at  the  option 
of  the  company,  and,  in  case  the  parties  failed 
to  agree  as  to  rental  value  for  the  new  term, 
two  arbitrators  were  to  be  appointed  to  fix  tbe 
rental.  In  May,  1888,  the  directors  pasf^ed  a, 
resolution  directing  the  purchase  of  LormHu's- 
Interest  in  these  parcels  of  property,  and  Lor- 
man conveyed  his  half  interest  to  tbe  company. 
The  price  paid  for  tbe  dock  property  was 
$5,000,  subject  to  half  of  a  mortgage  of  ^.000; 
for  the  creek  property  $3,000,  subject  to  a  half 
of  a  mortgage  of  $3,000;  and  for  the  steaok 
power  property  $5,000.  — "in  all,  $13,000; 
cash  down,  $l,i)00.  and  the  balance  of  $12  OOO 
in  payments  of  $1,000  each,  payable,  one  Sep- 
tember 24,  1883,  and  one  every  four  mooiba 
thereafter,  with  interest  at  7  per  cent." 

In  July,  1883,  Miner  filed  bills  for  the  part{> 
tion  of  the  dock  property  and  the  steam-power 
property,  and  partition  was  had.  The  dock 
property  was  found  to  be  incapable  of  subdi- 
vision. The  directors  ordered  its  purchase  for 
the  company,  but  Lorman,  in  December,  1884, 
bought  it  in  at  $15,725,  of  which  sum  $8,326.6^ 
was  paid  upon  the  mortgage,  $3,653.42  was 
paid  to  the  company,  which  was  held  by  Lor- 
man. and  credited  upon  the  company's  $18,000 
purchase,  and  $3,652.42  was  paid  to  Miner. 
The  steam-power  property  was  divided,  the  east 
half  being  assigned  to  Miner,  and  the  west  half 
to  the  company,  and  the  company  paid  Miner 
$400  for  difference  in  value.  The  final  decree 
was  entered  February  12,  1884.  In  March, 
1884,  the  company  reconveyed  the  steam  power 
property  to  Lorman  for  $5,000,  the  same  price 
for  which  it  had  been  sold  by  Lorman  to  the 
company  ten  months  before.    Whatever  the 

Eurpose  or  occasion  of  these  transfers  from 
orman  to  the  company,  and  from  the  com- 
pany to  Lorman,  it  apt^ears  that  the  company 
paid  Lorman  $10,000  for  his  half  interest  in 
the  two  parcels.  They  paid  the  expenses  of 
the  litigation.  They  paid  $400  to  Mmer  upon 
the  partition  of  one  parcel. — and  naturally  tbe 

Eroperty  would  not  depreciate.  Tet  Lormaa 
as  the  property,  and  the  company  has  $8,- 
658.42,  or  $1,746.58  less  than  it  paid,  and  ba» 
paid  its  share  of  the  expenses  of  the  partition^ 
and  its  solicitors.  In  1887  the  company  recon- 
veyed the  interest  in  the  creek  property,  which 
it  had  purchased  from  Lorman,  back  to  hint 
at  $2,137.50,  while  it  had  paid  $3,000  for  tbe 
same  property  four  years  before,  although  it 
is  insisted  that  the  property  had  increas^  in 
value.  When  the  first  five  years  under  the 
leases  of  the  creek  and  steam-power  properties- 
bad  expired,  the  company  elected  to  renew, 
but  neither  Miner  and  the  company,  nor  the 
arbitrators  who  were  called  in,  could  agree  as< 
to  the  rental  value;  Miner  claiming  a  rental  of 
$300  for  his  share  of  the  creek  property,  and 
$1,000  for  his  share  of  the  steam-power  prop- 
erty.   The  courts  were  appealed  to,  and  th» 
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rental  value  of  Miner's  interest  in  the  steam- 
power  property  was  fixed  by  the  court  for  five 
Tears  at  $5G0,  and  that  of  the  creek  property 
at  $200.  No  steps  were  taken  by  arbitration 
or  in  court  against  Lonnan,  although  he  at 
that  time  owned  one-half  interest  in  the  steam- 
power  property.  He  was  paid  $850  per  year 
for  1886  and  1887,  and  for  1888,  1880  and  1800 
he  received  $1,000  per  year  for  his  share  of 
this  property,  and  the  only  difference  in  value 
of  the  two  shares,  also  fixed  by  the  coiut,  was 
$400,  and  this  amount  the  company  paid.  In 
September,  1885,  Lorman  bought  what  is 
known  as  the  "  Beniteau  Property  "  for  $8,500, 
and  leased  it  to  the  company.  For  the  year 
1886  the  company  paid  him  $850  as  rental  for 
that  property,  for  the  year  1887  the  sum  of 
|800,  and  for  1888,  1889  and  1890  the  sum  of 
$1,000  per  year;  making  a  total  in  six  years  of 
$4,650  for  property  which  he  paid  $3J500  for 
at  the  beginning  of  the  term.  The  lease  fixing 
the  rentals  for  the  creek  property  at  $500,  and 
for  the  steam-power  property  at  $1,000,  was  not 
made  UDtil  May  81, 1888,  although  the  rates 
above  named  had  been  paid  in  the  interim. 

After  the  discontinuance  of  the  suit  com- 
menced by  Lorrissa  Carpenter  and  others  in 
1882,  Lorman  agreed  with  Lorrissa  Carpenter 
to  pay  a  certain  percentage  upon  her  stock  an- 
nually, and  from  1887  he  has  paid  her  out  of 
the  company's  funds,  at  least  the  sum  of  $1,- 
590.98.  Mr.  Eibbee,  her  father,  says  that  the 
arrangement  was  made  in  1882,  when  they  as- 
sumed the  management  It  was  to  pay  inter- 
est on  her  stock,  guarantee  it,  and  whatever 
amount  was  advanced  should  be  deducted, 
whenever  dividends  were  to  be  paid,  from  the 
amount  received  by  her  in  advance.  "Mr. 
Lorman  said  he  would  guarantee  her  an  ad- 
vance to  help  her  along  until  the  matter  was 
■ettled,  and  I  agreed  to  it.  I  said  I  would  not 
commence  acocner  suit  if  he  would  secure  her. 
The  l^t  payment  was  made,  of  $50,  on  Sat- 
urday lost.  At  the  time,  the  checks  were  made 
Kyable  to  her  order,  and  the  time  came  when 
r.  Lorman  wanted  a  receipt  made  for  a  cer- 
tain purpose,  but  he  said  it  was  not  satisfactory, 
and  she  gave  him  one  instead.  I  took  that 
matter  home.  I  have  not  got  it  here.  The 
understanding  between  me  and  Lorman  was 
that,  so  long  as  these  payments  were  kept  up, 
we  would  not  make  any  trouble  in  the  compa- 
ny." On  cross-examination:  **  Questum.  Mr. 
liorman,  in  the  payment  of  this  money,  and 
the  agreement  to  pay  this  money«  put  it  upon 
the  ground  that  Mrs.  Carpenter  was  a  woman, 
andlieedy,  and  that  amount  of  money  could 
be  advanced  to  her,  and  taken  out  where  there 
was  a  dividend;  was  that  not  it?  Ansioer, 
Tee.  sir:  it  was  a  compromise  to  get  her  some- 
thing. Q.  He  said  she  was  needy,  and  ac- 
knowledged the  fact,  and  you  told  him  she  was 
needy?  A.  Very  likely.  Q.  And  he  acknowl- 
edged the  fact?  A.  I  do  not  remember  that. 
I  remember  asking  him  to  put  this  stipulation  in 
writing,  and  he  said  it  might  affect  him.  Q.  He 
would  not  put  it  in  writing?  A.  No,  sir.  Q, 
Refused  to  put  it  in  writing.  But  he  did  put 
it  upon  that  ground, — ^that  it  could  be  paid  in 
that  way;  and  after,  if  there  was  a  dividend, 
it  could  be  deducted  from  the  dividend;  and 
that  was  the  distinct  understanding,  too, — ^It 
should  be  taken  out  of  any  diviaend?    A, 
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Yes,  sir.  I  have  embraced  it  in  that  little  pa- 
per I  gave  you."  On  re-direct:  Q.  At  the 
time  that  thu  arrangement  was  made  with  Mr. 
Lorman,  the  old  suit  in  which  Lorrissa  Car- 
penter was  interested  had  gone  down,  as  jo\k 
express  it.  Now,  can  you  locate  more  definite- 
ly the  time  when  the  arrangement  was  made? 
A.  Soon  after,  in  the  spring  of  1882,  when  he 
first  started  the  mana^ment  of  it  in  his  own 
name.  Q.  At  the  time  this  agreement  waa 
made  was  Mr.  Lorman  and  Mr.  Miner  good 
friends,  or  broken  with  each  other?  A.  They 
had  broken  with. each  other.  Q.  They  had 
broken?  A,  Yes,  sir.  Mr.  Lorman  had  got 
the  business,  all  of  the  stock,  substantially,  ex- 
cept Mrs.  Carpenter's  and  mine.  Q.  On  your 
cross-examination,  Mr.  Kibbee,  I  think  you 
stated  that  you  requested  Mr.  Lorman  to  put 
this  agreement  in  writing.  Did  you  make 
such  a  request  of  him?  A,  Frequently.  Q. 
And  what  was  his  answer?  A.  That  it  might 
affect  him  in  this  suit  with  Miner;  and  I  recol- 
lect a  remark  he  made,  that  it  would  stultify 
him.  I  think  that  is  about  the  substance,  i 
said  as  long  as  he  would  help  Mrs.  Carpenter 
right  along,  I  would  not  put  any  blocks  in  the 
way, — is  the  conversation  aa  nearly  as  I  can 
recollect  it"  In  1885  complainant  filed  a  bill 
against  the  company,  Lorman,  Muir,  Sander- 
son and  Linn,  making  like  charges  but  the 
court  below  found  that  it  was  defective  for 
want  of  parties,  and  it  was  dismissed.  The 
present  bill  was  afterwards  filed. 

Lothrop  and  Eanter  appeared  to  have  trans- 
ferred their  stock  to  Miner,  so  that  the  stock 
was  held,  at  the  time  of  the  commencement 
of  this  proceeding,  960  shares  by  Lorman,  4 
by  Muir,  4  by  Linn,  50  by  John  S.  Gray,  and 
4  by  Prentis,  making  a  to'.al  of  1,022  shares. 
Jo£n  8.  Gray,  Muir,  and  Linn  are  but  nomi- 
nal holders,  and  all  three  are  directors.  Of 
the  balance,  Miner  held  708;  W.  J.  Gray,  1; 
John  H.  Seitz,  10;  and  Lorissa  Carpenter  and 
Eibbee,  259, — shares.  Lorman  makes  no  at- 
tempt to  explain  the  payment  of  the  $1,- 
590.93  to  Mrs.  Carpenter.  He  does  not  deny 
that  he  is  president,  manager,  and  treasurer, 
and  that  his  associates  on  the  board  of  direct- 
ors haye  no  personal  interest  in  the  company. 
He  says  that  the  members  of  the  board  do 
what  he  tells  them  to  do.  He  insists  that  hia 
salary  is  not  large  or  unreasonable;  that  he  is 
doing  the  work  of  both  Miner  and  himself. 
There  is  no  pretense  that  the  business  had  in- 
creased in  volume  immediately  after  1881,  yet 
the  salary  account  is  more  than  double  that 
year  what  it  was  before  that,  and  Lorman  is 
paying  himself  $1,600  more  than  was  paid 
to  both  in  1881.  Miner  testifies  that  since 
1882  not  over  two  or  three  annual  meetings 
have  been  held,  to  his  knowledge.  That 
''about  two  years  ago,  I  went  down  there  my- 
self, and  two  or  three  more,  and  it  was  post- 
poned; that  is.  Mr.  Lorman  postponed  it  him- 
self without  calling  the  meeting  to  order  at 
all;  and  then,  at  the  time  it  waa  postponed  to, 
I  went  over,  but  there  was  no  meeting,  but  I 
beard  it  said  he  had  a  meeting  in  some  other 
place.  I  have  had  no  notice  of  any  meeting 
since."  Another  witness  says  that  at  one  time 
he  held  some  stock,  and  tried  to  attend  an  an 
nual  meeting,  but  that  the  meeting  was  held  in 
some  secret  place,  and  he  was  unable  to  at- 
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tend.  No  explanation  fs  attempted  to  be 
made  of  this  by  the  defendant  Lorman.  He 
practically  admits  the  alle/i^alions  as  to  the 
method  of  dealing  with  tickets,  but  insists 
that  he  has  tarned  over  to  the  company  all  the 
proceeds,  and  that  he  was  a  check  upon  him- 
eelf.  The  practical  diflSculty  with  his  meth- 
od is  that  there  is  no  way  of  determining 
whether  he  did  or  did  not  turn  over  all  the 
proceeds.  The  matter  of  accounting  for  these 
tickets  was  one  of  some  importance  to  the  com- 
pany, and  to  the  stockholders.  The  cash  re- 
ceipts from  the  sale  of  tickets  averaged  $14,600 
anuiially  for  the  years  1882  to  1887,  inclusive. 
There  was  nothing  unreasonable  in  a  demand 
made  by  the  president  upon  the  manager  that 
some  system  should  be  adopted  in  a  matter  of 
that  importance.  Loose  methods  of  doing 
business  are  likely  to  provoke  suspicion,  are 
in  themselves  suggestive  of  dishonesty,  and 
usually  result  in  difficulty.  Complainant 
fives  this  as  the  origin  of  the  difficulty,  and 
Lorman  does  not  deny  it.  Respecting  the 
transfers  of  property,  he  claims  that  1882 
bad  been  a  good  vear;  that  the  directors 
thought,  in  view  of  the  prospects,  it  would 
be  well  to  own  the  properly;  that  bad 
years  followed,  and  the  company  was  unable 
to  keep  up  the  stipulated  payments;  that  the 
directors  did  order  the  purchase  of  the  dock 
property  at  the  partition  sale,  but  it  had  no 
money  with  which  to  make  the  purchase;  but 
that  was  as  evident  when  it  was  orderod  as  it 
was  when  the  property  was  bid  in  bv  Lorman. 
The  net  gain  for  the  year  1882,  which  is  said 
by  Lorman  to  have  been  the  good  year,  was 
^,000,  but  the  net  gain  for  the  vear  1886,  as- 
certained March  1, 1887,  was  $8,672;  yet  the 
creek  property  was  deeded  back  to  Liorman, 
after  this  result  had  been  ascertained,  at  $2,- 
187.50,  Just  $862.60  less  than  the  company  had 

Said  for  it  four  years  before.  He  admits  that 
e  made  $1,200  out  of  the  company  bv  trans- 
ferring the  steam-power  property  to  the  com- 
pany, and  its  reconveyance,  and  $1,500  out  of 
the  conveyance  and  purchase  of  the  dock 
property,  in  addition  to  the  partition  costs  and 
expenses.  He  concedes  that  he  sold  the  three 
parcels  of  property  ,to  the  company  for  $18,- 
000;  received  of  this  amount  $2,000  in  cash, 
the  further  sum  of  $8,862.60  as  proceeds  of 
the  sale  of  the  dock  property;  tiiat  he  allowed 
the  company  $5,000  for  the  steam-power  prop- 
erty, when  it  was  reconveyed  to  him,  and  $2,- 
187.50  for  the  creek  property.  The  company 
paid  to  Lorman  in  this  transaction  $2,000  in 
cash.  It  paid  in  the  partition  proceeding 
$400,  besides  the  costs  and  expenses  of  that 
proceeding,  and  it  held  the  title  to  one  par- 
cel from  May,  1888,  to  March,  18^,  and  to 
the  other  from  May,  18S8,  to  early  in  1887. 
He  admits  the  rent  charges,  but  claims  that 
bis  share  of  these  parcels  of  proi)erty  was  of 
greater  value  than  Miner's.  The  steam  power 
property  has  been  rented  to  the  company  for 
$1,000  per  annum.  It  was  partitioned,  and 
the  court  assigned  to  the  company  the  west 
half,  subject  to  the  payment  of  $400  to  Miner. 
In  the  adjustment  of  the  rent,  in  1886,  the  ar- 
bitrator selected  by  Miner  fixed  the  rental  val- 
ue of  Miner's  share  at  $800;  but  Lorman 
insisted  that  it  was  not  worth  that  amount, 
iind  went  into  court,  and  the  court  decided 
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that  the  rental  value  was  $600.  So  that  in 
proceedings  to  which  Lorman  was  practically 
a  party  the  court  found  not  only  the  rental 
value,  but  the  relative  value,  of  both  parcels, 
and  finds  Lorman's  share  to  be  worth  exactly 
$400  more  than  Miner's;  yet  Lorman  paid 
himself  $4,700  for  five  years*  rental  of  his 
share,  and  Miner  received  $2,600,  a  difference 
of  $2,200  in  favor  of  Lorman.  Respecting 
the  creek  property,  in  1885  Miner  offered  to 
take  $800  per  year  for  his  half,  and  the  arbi- 
trator selected  by  Miner,  and  the  court,  fixed 
the  value  of  Miner's  undivided  half  at  $200 
per  annum.  Lorman  then  insisted  that  it  was 
not  worth  but  $126.  The  company  had  but 
Just  reconveyed  this  half  interest  to  Lorman, 
and  he  received  $260  per  annum  for  1887  and 
1888,  and  $500  per  year  for  the  next  two 
years.  Can  there  be  any  possible  ground  for 
claiming  that  his  undivided  half  was  worth 
more  than  Miner's?  He  admits  the  purchase 
of  the  Beniteau  property  for  $8,600  and  that 
for  hve  years  thereafter  he  paid  himself  in 
rentals  therefor,  $4,650. 

No  one  of  Lorman's  associates  on  the  board 
of  directors  for  the  six  years  preceding  the 
filing  of  this  bill  Is  sworn,  or  offers  any  tes- 
timony to  sustain  any  act  of  said  board  dur- 
ing that  period.  Lorman  only  appears.  Gray, 
Muir,  Linn,  and  Prentis  severally  answer,  but 
each  "neither  admits  nor  denies"  the  charge 
made  in  the  bill,  and  neither  alleges  even  good 
faith.  Under  all  the  rules  governing  the  rela- 
tion of  directors  of  a  corporation  to  that  cor- 
poration and  its  stockholders,  and  their  conduct 
pending  that  relation,  the  simple  statement  of 
the  facts  of  this  case  ought  to  decide  it.  As  is 
said  by  Jfr.  JtuticemWeT,  in  Twin  LUkOU  Co. 
of  W.Ya,Y,  Marbury,  91 U.  8. 687, 28  L.  e«i.  329: 
"That  a  director  of  a  Joint-stock  corporation 
occupies  one  of  those  fiduciary  relations  where 
his  dealings  with  the  subject-matter  of  the 
trust  or  agency,  and  with  the  beneficiary  or 
party  whose  interest  is  confided  to  his  care,  la 
viewed  with  jealousy  by  the  courts,  and  may 
be  set  QRide  on  slight  grounds,  is  a  doctrine 
founded  on  the  soundest  morality,  and  which  • 
has  received  the  clearest  recognition  in  this 
court,  and  in  others."  The  authorities  upon  the 
question  of  the  validity  of  contracts  made  by 
airectors  with  the  corporation,  are  by  no 
means  harmonious.  It  is  laid  down  in  many 
of  the  text- books  that  such  contracts  are  void- 
able at  the  instance  of  the  corporation.  1 
Beach,  Corp.  241,  242;  Morawelz,  Priv.  Corp. 
243-245;  Taylor,  Corp.  629, 630;  2  Field,  Briefs, 
198.  Again,  it  has  been  held  that  a  director 
may  deu  with  the  company  in  like  manner  as 
with  an  individual,  if  he  deal  honorably,  and 
without  endeavoring  to  influence  or  control  it. 
16  Am.  L.  Rev.  917;  IlarU  v.  Brown,11  111.  226; 
United Staiea  BoUing  Stock  Co,  v.  Atlantic  db  (/. 
W.  B.  Co,  84  Ohio  St  450;  Grtffln  v.  Inman, 
57  (Ja.  870.  Our  own  court,  in  FeopU  v. 
Overpasel  Twp,  11  Mich.  222,  and  in  Flint  dt 
P,  M.  R.  Co.  V.  Dewey,  14  Mich.  477,  have 
held  that  such  contracts  were  not  onlv  voida- 
ble, but  absolutely  void.  In  Peopte  v.  Oeerffssel 
Tiop.  Manning,  <71,  says:  "Actual  injury  is 
not  the  principle  the  law  proceeds  on  in  hold- 
ing sucn  transactions  void.  Fidelity  in  the 
agent  is  what  is  aimed  at,  and,  as  a  means  of 
securing  it,  the  law  will  not  permit  the  agent 
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to  place  himself  id  a  situation  in  whicli  be  may 
be  tempted  by  his  own  private  interest  to  dis- 
regard that  OT  his  principa]."  Christiancy,  J., 
in  the  same  case,  says:  "As  individuals,  in 
taking  the  contract,  they  must  naturally  (and 
while  human  nature  remains  unchanged,  we 
may  almost  say,  necessarily)  seek  to  make 
terms  most  conducive  to  their  own  interests. 
The  public  were  entitled  to  their  best  judg- 
ment, unbiased  by  tfaeir  private  interests,  and 
by  accepting  the  office,  they  became  bound  to 
•exercise  such  judgment,  and  to  use  their  best 
exertions  for  the  public  good,  regardless  of 
their  own.  They  had  no  right,  while  tbey 
•continued  in  office,  to  place  themselves  in  a 
position  where  their  own  interests  would  be 
hostile  to  those  of  the  public.  And  though 
these  contractors  may,  as  members  of  the 
board,  have  acted  honestly,  and  solely  with 
reference  to  the  public  interest,  yet,  if  they 
have  acted  otherwise,  they  occupy  a  position 
which  puts  it  in  their  ix)wer  to  conceal  the 
evidence  of  the  facts,  and  to  defy  detection. 
If,  therefore,  such  contracts  were  to  be  held 
valid  until  shown  to  be  fraudulent  or  corrupt 
the  result,  as  a  general  rule,  would  be  that 
they  must  be  enforced  in  spite  of  fraud  or  cor- 
ruption." Campbell,  J.,  dissenting,  says: 
"It  is  a  well-settled  principle  that  the  same 
person  cannot  be  vendor  and  purchaser,  be 
<»use  his  contract  lacks  the  necessary  element 
•of  two  parties;  neither  can  a  trustee  become 
Interested  to  the  detriment  of  his  cestui  que 
trusty  or  an  agent  to  the -detriment  of  his  prin- 
cipal. Even  these  contracts,  however,  are  not 
universally  void.  They  are  usually  voidable 
at  the  option  of  the  party  defrauded  or  af- 
fected, but  they  are  not  absolutely  void,  except 
where,  by  reason  of  the  identity  of  the  vendor 
and  vendee,  a  contract  is,  in  the  eye  of  the 
law,  impassible.  .  .  .  The  only  exception 
aeems  to  be  the  one  already  referred  to,  where 
the  corporation  cannot  act  at  all  without  the 
action  of  some  particular  person,  who  is  there- 
by disqualified  from  dealing  with  himself,  and 
who,  of  course,  cannot  contract  with  himself. 
:  Kyd,  Corp.  180,  181;  Ang.  &  A.  Corp.  238. 
Ii<  other  cases  and  where  the  contract  may  be 
made  on  behalf  of  the  corporation  without 
the  assistance  of  a  particular  member  or  offi- 
cer a  contract  with  him  is  as  valid  as  if  he 
were  a  stranger." 

The  present  case  is  clearly  within  the  excep- 
tion referred  to  by  Campbell,  J,  Defendant 
Lorman  must  be  held  to  have  made  these  con- 
tracts with  himself.  He  directed,  influenced, 
and  controlled  the  board.  They  had  no  per- 
sonal interest  in  the  affairs  of  the  company, 
and  exercised  not  their  own  judgment  and 
discretion,  but  Lorman's  will.  All  the  author- 
ities affrce  that  it  is  essential  that  the  majori- 
ty of  the  quorum  of  a  board  of  directors  shall 
be  disinterested  in  respect  to  the  matters  voted 
upon.  1  Beach,  Corp.  276;  Smith  ▼.  Los  An- 
files  Immt^ration  db  Z.  C,  Asso,  78  Cal.  289. 
Where  a  town  board  of  three  are  authorized 
to  make  a  grant  to  a  railroad,  and  two  of  them, 
<nie  being  director  of  the  railroad,  make  the 
grant,  the  court  will  set  it  aside.  8an  Diego 
T.  San  Diego  dt  L.  A.  B.  Go.  44  Cal.  106;  Bill 
T.  Western  U.  Teleg,  Co.  16  Fed.  Rep.  14.  A 
aalary  voted  to  the  president  by  a  quorum  of 
three  directors,  two  being  absent,  and  the 
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president  being  one  of  the  three,  is  not  en- 
forceable. Chpeland  v.  Johnson  Mfg,  Co,  47 
Hun,  235.  Where  the  chief  stockholder,  who 
is  president,  induced  the  directors,  his  dum- 
mies, to  vote  a  large  salary  to  him,  the  corpo- 
ration may  defeat  the  officer *8  action  at  law  to 
recover  it.  Davis  v.  Memphis  Gity  R.  Co.  22 
Fed.  Rep.  883.  Where  the  majority  of  stock 
of  a  corporation  was  held  by  one  family  who 
voted  away  the  corporate  profits  for  salaries 
the  minority  may  call  upon  a  court  of  equity 
to  remedy  the  fraud.  Sellers  v.  Phanix  Iron 
C%>.  18  Fed.  Rep.  20.  A  stockholder  may 
compel  the  contractors  to  disgorge,  when  they 
obtam  a  contract  through  their  associates-  or 
hirelinsrs  beine  made  directors.  Currier  v. 
New  York,  Tf.  8,  <&  B.  K  Go,  35  Hun,  365. 
Where  two  contractors  cause  a  railroad  corpo- 
ration to  be  formed,  in  which  one  contractor 
became  a  director,  and  the  other  directors  are 
clerks  of  the  second  contractor,  and  the  oon^> 
struction  contract  is  made  wiih  these  two,  by 
means  of  dummy  intermediaries,  at  an  im« 
provident  price,  one  of  the  contractors  can* 
not  compel  the  other  to  divide  the  profits. 
Jackson  v.  McLean,  86  Fed.  Rep.  213.  The 
contracts  fixing  salaries  and  rentals  must 
therefore  be  held  not  only  voidable,  but  ab- 
solutely void.  In  any  case  the  burden  is  upon 
the  director  to  show  fairness,  reasonableness, 
and  good  faith,  and  upon  this  record  these 
transactions  must  not  only  be  held  to  be  con- 
structively fraudulent,  but  fraudulent  in  fact. 
There  might  be  some  force  in  the  contention 
that  complainant  is  chatreeable  with  laches,  if 
he  had  not  commenced  tne  former  suit,  and 
the  act  complained  of  was  a  sin«;le  one  com- 
mitted in  1882.  Here  the  same  course  of  con- 
duct has  continued  up  to  the  very  commence- 
ment of  this  proceeding,  and  persisted  in,  not- 
withstanding its  pendency.    There  is  no  room 

i  here  for  any  claim  that  the  corporation  has  ac- 
quiesced in  or  ratified  this  conduct.  A  ratifi- 
cation, by  Lormao  and  his  dummies  of  his 
own  act  could  not  purge  it  of  its  fraudulent 
character.  The  only  question  of  ditiiculty  in 
the  case  is  as  to  the  rem^y.  There  is  no  doubt 
of  the  power  of  a  court  of  equity,  in  case  of 
fraud,  abuse  of  trust,  or  misappropriation  of 
corporation  funds,  at  the  instance  of  a  single 
stockholder,  to  grant  relief,  and  compel  a  resti- 
tution; and  where  the  holders  of  the  majority 
of  the  stock  control  the  directorate,  and  aie 
themselves  the  wrongdoers,  without  any  show- 
ing that  the  directors  have  been  requested,  or 
the  corporation  has  refused,  to  act.  Dodge  v. 
Woolsey,  59  U.  S.  18  How.  831,  15  L.  ed.  401; 
Pond  V.  Vermont  VaUey  B.  Co,  12  Blatchf.  280; 
Brewer  v.  Boston  Theatre  Pr&prs.  104  Mass. 
878;  Gregory  v.  PaUhett,  83  Beav.  595;  I  ea^ 
body  V.  Flint,  6  Allen,  5(8;  MdrcJi  v.  Eastern 
R.  Co.  40  N.  H.  567,  77  Am.  Dec.  732;  Mason 
V.  BarrU,  L.  R.  11  Ch.  Div.  97;  Atucool  v. 
Merryweather,  L.  R.  5  Eq.  464;  Ervin  v.  Ord- 
gon  R,  A  Nav.  Co.  27  Fed.  Rep.  625;  Allen  v. 
Curtis,  26  Conn.  456;  Hersey  v.  Veazie,  24  Me. 
9,  41  Am.  Dec.  364. 

The  general  rule  undoubtedly  is  that  courts 
of  equity  have  no  power  to  wind  up  .\  corpo- 
ration, in  the  absence  of  statutory  authority. 
This  rule  is,  however,  subject  to  qualifications. 
It  has  been  held  that,  when  it  turns  out  that 

'  the  purposes   for  which  a  corporation  was 
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formed  canDot  be  attained,  it  \%  the  duty  of  the 
compaoy  to  wind  up  its  afPain;  that  the  ulti- 
mnte  object  of  every  ordinary  trading  corpo- 
ration is  the  pecuniary  gain  of  its  stocAolders; 
that  it  is  for  this  purpose,  and  no  other,  that 
the  capital  has  been  advanced;  and  if  circum- 
stances have  rendered  it  impossible  to  continue 
to  carry  out  the  purpose  for  which  it  was 
formed  with  profit  to  its  stockholders,  it  is  the 
duty  of  its  managing  agents  to  wind  up  its  af- 
fairs. To  continue  the  business  of  the  com- 
pany under  such  circumstances  would  involve 
Doth  an  unauthorized  exercise  of  corporate 
franchises  and  a  breach  of  the  charter  contract. 
Morawetz,  Priv.  Corp.  217-407.  The  rule  ap- 
plicable in  cases  of  a  copartnership  has  been 
held  to  apply  in  case  of  a  corporation  or  Joint- 
stock  company.  Be  Suburban  Hotel  Co.  L.  R« 
2  Ch.  A  pp.  787.  In  that  case  Lord  Cairns 
says:  '*If  it  were  shown  to  the  court  that 
the  whole  substratum  of  the  partnership,  the 
whole  of  the  business  which  the  company  was 
incorporated  to  carry  on,  has  become  impossi- 
ble, lapprehend  that  the  court  might,  either 
under  the  Act  of  parliament  or  on  general 
principles,  oider  the  company  to  be  wound  up. 
But  what  I  am  prepared  to  *ho1d  is  this:  that 
this  court,  and  the  winding-up  process  of  the 
court,  cannot  be  used  ...  as  the  means  of 
evoking  a  judicial  decision  as  to  the  probable 
success  or  non-success  of  a  company  as  a  com- 
mercial speculation."  In  the  present  case  we 
have  a  corporation  that  for  seven  years  has  not 
paid  a  dividend.  Complainant  has  had  invest- 
ed and  tied  up  nearly  $18,000.  The  only  rea- 
son why  it  has  failed  to  pay  dividends,  for 
Eart  of  the  time  at  least,  is  because  defendant 
lOrman,  owning  a  majority  of  the  stock,  has 
controlled  the  corporation  in  his  own  interest 
and  profit.  Is  a  court  of  equity  powerless  to 
give  an  adequate  remedy  because  tne  failure  to 
pay  dividends  is  not  attributable  to  natural 
causes,  by  reason  of  gross  frauds  perpetrated 
by  the  management?  Would  the  court  hesi- 
tate an  instant  in  case  this  was  a  copartnership? 
In  Ervin  v.  Oregon  R,  A  Aa«.  &.,  27  Fed. 
Rep.  625-630,  Wallace,  •«/;,  says:  ''Plainly, 
the  defendants  have  assumed  to  exercise  a  pow- 
er belonging  to  the  majority,  in  order  to  secure 
personal  profit  for  themselves,  without  regard 
to  the  interests  of  the  minority.  They  repudi- 
ate I  be  suggestion  of  fraud,  and  plant  them- 
selves upon  their  right  as  a  majority  to  con- 
trol the  corporate  interests  according  to  their 
discrolion.  They  err  if  they  suppose  that  a 
court  of  equity  will  tolerate  a  discretion  which 
does  not  consult  the  interests  of  the  minority. 
It  cannot  be  denied  that  minority  stockholders 
are  bourd  hand  and  foot  to  the  majority  in  all 
matters  of  legitimate  administration  of  the  cor- 
porate affairs;  and  the  courts  are  powerless  to 
redress  many  forms  of  oppression,  practiced 
upon  the  minority  under  a  guise  of  legal  sanc- 
tion, which  fall  short  of  actual  fraud.  This  is 
a  consequence  of  the  implied  contract  of  asso- 
ciation, by  which  it  is  agreed  in  advance  that 
a  majority  shall  bind  the  whole  body  as  to  all 
transactions  within  the  scope  of  the  corporate 
powers.  But  it  is  also  of  the  essence  of  the 
contract  that  the  corporate  powers  shall  only 
be  exercised  to  accomplish  the  objects  for 
which  they  were  called  into  existence,  and  that 
the  majority  shall  not  control  those  powers  to 
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pervert  or  destroy  the  original  pnrpotea  of  the 
corporators,"— citing  lAvingilffn  v,  Lpneh,  4 
Johns.  Ch.  578,  1  L.  ed.  941;  SutUm  y.  Soar- 
borough  Cliff  Hotel  Co,  2  Drew.  &S.614;  Brew- 
er v.  Boston  Theatre  I^-opre.  supra;  Kean  y. 
Johnson,  9  N.  J.  £q.  401;  BotUne  y.  Ckm,  8a 
Me.  182;  Clinch  v.  Financial  Corp.  L.  R.  4  Ch. 
App.  117;  Ferguson  v.  Mersdi^,  68  U.  S.  .1 
Wall.  25,  17  L.  ed.  604. 

When  a  number  of  stockholders  oombiiie  U> 
constitute  themselves  a  majority  in  order  to 
control  the  corporation  as  they  see  fit,  they 
become,  for  all  practical  purposes,  tiie  corpora- 
tion itself,  and  assume  the  trust  relation  occu- 
pied by  the  corporation  towards  its  stockhold- 
ers. Although  stockholders  are  not  partners^ 
nor  strictly  tenants  in  common,  they  are  tb& 
beneficial  joint  owners  of  the  corporate  prop- 
erty, having  an  interest  and  power  of  legal 
control  in  exact  proportion  to  their  respective 
amounts  of  stock.  The  corporation  itaelf 
holds  its  property  as  a  trust  fund  for  the  stock- 
holders, who  have  a  joint  interest  in  all  its 
property  and  effects,  and  the  relation  between 
it  and  its  several  members  is,  for  all  practioi} 

Purposes,  that  of  trustee  and  cestui  que  trust. 
'eaJbody  v.  Flint,  6  Allen,  62-56;  Hardy  y. 
Metropolitan  Land  A  F,  Co.  L.  R  7  Ch.  App. 
427;  mevens  v.  Rutland  dB.R.Q}.2d  Yt.  550. 
When  several  persons  have  a  common  interest 
in  property,  equity  will  not  allow  one  to  ap- 
propriate it  exclusively  to  himself,  or  to  im- 
pair its  value  to  the  others.  Community  of 
interest  involves  mutual  obligation.  Persons 
occupying  this  relation  towards  each  other  are 
under  an  obligation  to  make  the  property  or 
fund  productive  of  the  most  that  can  be  ob- 
tained from  it  for  all  who  are  interested  in  it; 
and  ^ose  who  seek  to  make  profit  out  of  it,  at 
the  expense  of  those  whose  rights  in  it  are  the 
same  as  their  own,  are  unfaithful  to  the  rela- 
tion they  have  assumed,  and  are  guilty  at  least 
of  constructive  fraud.  Jackson  v.  LudeUng, 
88  U.  S.  21  Wall.  616-622,  22  L.  ed.  492-495; 
Story,  £q.  828.  In  Ihdge^.  WocHsey,  59  U.  S. 
18  How.  881,  15  L.  ed.  401,  Wayne,  J.,  says: 
"It  is  now  no  longer  doubted,  either  in  Eng- 
land or  the  United  States,  that  courts  of  e<|uJty 
in  both  have  a  jurisdiction  over  corporations^ 
at  the  instance  of  one  or  more  of  their  mem- 
bers, to  apply  preventive  remedies  by  injunc- 
tion, to  restrain  those  who  administer  them 
from  doing  acts  which  would  amount  to  a  vio- 
lation of  charters,  or  to  prevent  any  misappli- 
cation of  their  capital  or  profits,  which  might 
result  in  lessening  the  dividends  of  stockhold- 
ers or  the  value  of  their  shares,  as  either  may 
be  protected  by  the  franchises  of  a  corporation 
if  the  acts  intended  to  be  done  create  what 
is  in  the  law  denominated  a  breach  of  trust 
And  the  jurisdiction  extends  to  inqjuire  into, 
and  to  enjoin,  as  the  case  may  reauire  that  to 
be  done,  any  proceedings  by  individuals,  in 
whatever  character  they  may  profess  to  act,  if 
the  subject  of  complaint  is  an  imputed  viola- 
tion of  a  corporate  franchise,  or  the  denial  of 
a  right  growing  out  of  it,  for  which  there  ia 
not  an  fulequate  remedy  at  law.  ...  It  is  not 
only  illegal  for  a  corporation  to  apply  its  capi- 
tal to  objects  not  contemplated  by  its  charter* 
but  also  to  apply  its  profits.  .  .  .  Thinkine 
as  we  do,  that  the  action  of  the  board  of  m- 
rectors  was  not  an  error  of  Judgment  merdy» 
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but  a  brencli  of  duty,  It !»  onr  opinfoD  that  tbey 
were  pioperly  made  parties  to  tbe bill,  and  that 
the  jurisdiction  of  a  court  of  eauity  reaches 
such  a  case,  to  give  such  a  remeay  as  its  cir- 
cumstances may  require."  In  Wallworth  v. 
Bolt,  4  Myl.  &  0.  036,  Ixfrd  Cotlenbam  says: 
'*!  think  it  is  the  duty  of  this  court  to  adapt  its 
practice  and  course  oif  proceeding  to  the  exist- 
ing state  of  society,  and  not,  by  too  strict  an 
amierence  to  rules  and  forms  established  under 
different  circumstances,  to  decline  to  adminis- 
ter Justice,  and  to  enforce  rights  foi  which 
there  ifl  no  other  remedy."  Sir  Jarres  Wig- 
ram,  in  Fo8s  V.  ffarbottie,  3  Hare,  491,  says: 
"Corporations  of  this  kind  are  in  truth  little 
more  than  private  partnerships;  and  in  cases 
which  may  be  easily  suggested  it  would  be  too 
much  to  hold  that  a  society  of  private  persons 
associated  together  in  undertakings  which, 
though  certainly  beneficial  to  the  public,  are 
nevertheless  matters  of  private  property,  are 
to  be  deprived  of  their  civil  rights  inUr  se,  be- 
cause, in  order  to  make  their  common  objects 
more  attainable,  the  crown  or  Legislature  have 
conferred  upon  them  the  benefit  of  a  corporate 
character."  In  Bacon  v.  Robertson,  69  U.S.  18 
How  480,  16  L.  ed.  499,  which  was  a  proceed- 
ing to  compel  the  trustees  to  distribute  among 
the  stockholders  tbe  effects  of  a  corporation  ! 
whose  charter  had  been  forfeited,  there  is  an ; 
able  discussion  by  Campbell,  J.,  of  the  powers 
of  courts  of  equity  relating  to  corporations. 
Campbell,  «/*.,  referring  to  the  cases  just  cited, 
says:  "These  just  views  which  have  afforded 
to  wise  chaocellors  a  sufficient  motive  to  en- 
large the  scope  and  relax  tbe  rigor  of  the  rules 
of  chancery  proceeding,  so  as  to  bring  the 
civil  rights  oi  individuals,  in  whatever  form 
they  may  exist,  or  however  complicated  or 
ramified,  under  the  protection  of  legitimate 
judicial  administration,  have  been  adopted  in 
the  UnitCMi  States,  not  simply  for  the  improve- 
ment of  methods  of  proceeding,  but  also  for 
the  adjustment  of  rights,  and  the  assertion  of 
responsibilities  among  the  members  of  such  as- 
sociations." 

The  present  case  furnishes  an  instance  of 
gross  abuse  of  trust.  Must  the  cestui  que  trust 
be  committed  to  the  domination  of  a  trustee 
who  has  for  seven  vears  continued  to  vio- 
late the  trust?  The  law  requires  of  the  ma- 
jority the  utmost  good  faith  in  the  control 
and  management  of  the  corporation  as  to  the 
minority.  It  is  of  the  essence  of  this  trust  that 
it  shall  be  so  managed  as  to  produce  for  each 
stockholder  the  best  possible  return  for  his  in- 
vestment. The  trustee  has  so  far  absorbed  all 
returns.  What  is  the  outlook  for  the  future? 
This  court,  in  view  of  the  past,  can  give  no 
assurances.  It  can  make  no  order  that  can 
prevent  some  other  method  of  bleeding  this 
corporation,  if  it  is  allowed  to  continue.  If 
Lorman  be  removed,  who  shall  take  his  place? 
He  has  the  absolute  power  to  determine.  Once 
deposed  he  may  elect  a  dummy  to  fill  his  place? 
There  are  practically  but  three  persons  con- 
cerned. Miner,  Lorman,  and  Lorrissa  Carpen- 
ter, and  she  has  for  seven  years,  in  fraud  of 
complainant's  rights,  been  paid  a  dividend  to 
secure  her  acquiescence.  Who  has  any  right 
to  complain  if  ample  and  complete  justice  is 
awarded  to  Miner?  Who  should  be  permitted 
to  stand  between  him  and  an  adequate  rem- , 
edy?    This  corporation  has  utterly  failed  of  1 
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its  purpose,  not  because  of  mnf  ters  beyond  Its 
control,  but  because  of  fraudulent  iiiixmanage- 
roent  and  misappropriation  of  its  funds.  Com- 
plainant  has  a  right  to  insist  that  it  shall  not 
continue  as  a  cloak  for  a  fraud  upon  him,  and 
shall  net  longer  retain  his  capital  to  be  used 
for  the  sole  advantage  of  the  owner  of  the  ma- 
jority of  the  stock,  and  a  court  of  equity  will 
not  so  far  tolerate  such  a  manifest  violation  of 
the  rules  of  natural  justice  as  to  deny  him  the 
relief  to  which  his  situation  entitles  him.  I 
think  a  court  of  equity,  under  the  circum- 
stances of  this  case,  in  the  exercise  of  its  gen- 
eral equity  jurisdiction,  has  the  power  to  grant 
to  this  complainant  ample  relief,  even  to  the 
dissolution  of  the  trust  relations.  Complain- 
ant is  therefore  entitled  to  the  relief  prayed. 
A  receiver  will  be  appointed,  and  the  af- 
fairs of  this  corporation  wound  up.  De- 
fendant Lorman  must  account,  and  pay 
over  all  moneys  illegally  received  by  him, 
paid  to  him  or  paid  out  by  him,  from  the 
funds  of  the  corporation:  (1)  For  all  mon- 
eys advanced  to  Lorissa  Carpenter;  (2)  for  all 
moneys  paid  to  or  received  by  him  as  salary 
since,  and  including  tbe  year  1882,  in  excess  of 
the  sum  of  $2,4CK)  per  annum;  (3)  for  tbe 
amount  paid  by  said  corporation  to  him,  the 
said  Lorman,  on  account  of  the  three  parcels 
of  property,  whether  interest  or  principal,  and 
for  all  moneys  paid  out  by  said  corporation  by 
reason  of  said  purchase,  including  the  said 
sum  of  $400  paid  by  said  corporation  to  equal- 
ize tbe  values  of  the  parcels  of  said  dock  prop- 
erty on  said  partition,  and  including  all  ex- 
penses and  costs  to  said  corporation  by  rea- 
son of  said  partition,  as  well  as  all  inter- 
est paid  by  said  corporation  upon  the  two 
mortgages,  subject  to  which  said  corpora- 
tion purchased  the  dock  property  and  tbe  creek 
property;  provided,  however,  that  said  Lor- 
man shall  be  allowed  rents  for  each  of  said 
parcels  for  any  period  for  which  rents  have  not 
been  paid,  by  reason  of  such  purchase,  at  the 
rate  of  $150  per  annum  for  the  creek  property 
until  January  I,  1886,  and  thereafter  at  the 
rate  of  $200  per  year;  at  the  rate  of  $500  per 
annum  for  the  steam-power  property;  and  for 
his  share  at  the  rate  fixed  by  the  lease  between 
the  company  and  Lorman  and  Miner  for  tbe 
dock  property;  (4)  for  all  rents  which  have 
been  paid  since  1888  by  said  company  to  said 
Lorman  in  excess  of  the  following:  For  the 
creek  property  $200  per  annum,  for  the  stcnm- 
power  property  $550  per  annum,  and  for  the 
dock  property  such  sum  as  may  be  fixed  by 
the  circuit  court  for  th«»  county  of  Wayne, 
having  reference  to  that  paid  prior  to  that 
lime  u>r  the  same  property;  (5)  for  all  rents 
paid  or  allowed  to  said  Lorman  for  the  Benl- 
teau  property  in  excess  of  an  annual  rental  to 
be  fixed  by  the  said  Wavne  circuit  court;  (6) 
for  any  sums  which  shall  have  been  paid  by  the 
said  corporation  as  costs,  fees,  or  expenses  of 
this  proceeding,  or  wbinb  may  be  paid  by  said 
corporation,  or  for  which  it  may  be  held  or 
adjiidged  liable. 

i7te  decree  below  is  therefore  reversed^  and  a 
decree  will  be  entered  here  in  accordance  with 
the  foregoing,  and  the  cause  remanded  for 
further  proceedings  in  accordance  herewith. 
Complainant  will  be  entitled  to  recover  the 
cost 8  of  lx>th  courts  against  defendant  Lorman. 

The  other  Justices  concurred. 
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CONNECTICUT  SUPREftlE  COURT  OF  ERRORS. 


CHA.PPELL  et  al. 

NEW  YORK.  NEW  HAVEN  &  HART- 
FORD R.  CO. 

( ..€k>nn. ) 

1  w  *  An  **  exception  **  in  a  deed  may  oper- 
ate to  retain  a  permanent  easement  in 

the  grantor  without  the  use  of  words  of  limita- 
tion. 

8.  Whether  an  eaeement  retained  by 
the  grantor  is  intended  to  be  perma- 
nent or  personal  is,  when  the  language  em- 
ployed is  ambiffuous,  to  be  determined  by  the 
Intent  of  the  parties  as  Rathered  from  the  lan- 
ITuage  employed,  read  in  the  light  of  surrounding 
oiroumstances. 

8.  A  reservation  in  a  deed  granting  a 
right  of  way  for  railroad  tracks  of  the 
privilege  of  crossing  and  recrossing 

and  maintaining  water  pipes  o%'er  it,  will  retain 
a  permanent  easement  in  the  grantor  where  Uie 
■trip  granted  is  so  situated  as  to  shut  off  all 
access  to  the  grantor's  valuable  whanres,  in  such 
manner  that  without  the  reservation  a  way  of 
necessity  would  exist,  and  the  reservation  is  In 
effect  an  exception  of  an  already  existing  right. 

4.  The  insertion  in  a  grant  of  a  rail- 
road right  of  way  which  reserves  to 
the  grantor  a  permanent  right  to  cross 
and  recross  it.  of  a  stipulation  that  the 
tracks  shall  be  laid  so  as  to  be  on  a  general  level 
with  the  ground,  will  require  the  tracks  to  be 
kept  at  such  level  so  long  as  the  right  of  way 
existtL 

(September  12, 1802.) 

RESERVATION  by  the  Superior  Court  for 
New  London  Countv  for  the  opiDion  of 
the  Supreme  Court  of  Errors  of  an  action 
brought  to  restrain  defendant  from  raising  its 
tracks  and  roadbed   across   plaintiff's  land. 
Judoment  in  plaintiff's  favor  adtised. 
The  facts  arc  stated  io  the  opinion. 
Mr.  H.  A.  Hall  for  plaintiffs. 
Mr,  R.  Wheeler  for  defendant 

Torrance*  J.,  delivered  the  opinion  of  the 
court: 

In  1851  John  W.  and  Benjamin  F.  Brown 
owned  a  piece  of  land  in  New  London,  front- 
in  a:  on  the  river  Thames,  and  lying  between 
that  river  and  Bank  street.  On  the  river  front 
was  a  wharf  and  docks,  and  between  the 
wharf  and  Bank  street  was  about  an  acre  and 
a  half  of  land  used  by  the  Browns  in  carrying 
on  a  coal  and  wharfage  business.  The  wharf 
was  then  very  valuable,  but  less  so  than  at 

5 resent,  because  of  added  improvements.  In 
une  of  that  year  the  Browns  conveyed,  for 
railroad  purposes,  to  the  New  Haven  &  New 
London  Railroad  Company,  a  strip  of  said  land 
twenty-five  feet  wide,  running  through  the 
land,  and  separating  the  wharf  from  the  land, 
running  westerly  of  the  strip  conveyed,  and 
rendeiiog  it  inaccessible  except  by  crossing 


said  strip.  Such  right  of  crossing  was  Indis- 
pensable to  the  Browns  and  all  who  might 
own  the  premises  then  owned  by  them.  Said 
strip  of  land  was  conveyed  by  a  warranty 
deed,  which  provided,  among  other  thines, 
that  it  should  be  used  for  the  purposes  or  a 
railroad,  "and  for  no  other  use  and  purpose 
whatever."  It  further  provided  as  follows: 
"And  the  said  company  is  to  lay  their  track  so 
that  the  top  of  the  rail  shall  be  on  the  general 
level  of  the  ground  of  our  wharf.  .  .  .  And 
we  reserve  to  ourselves  the  privilege  of  cross- 
ing and  recrossing  said  piece  of  land  described, 
or  any  part  thereof,  within  said  bounds.  .  .  . 
And  said  railroad  company  shall  secure  our 
water  pipes  from  all  harm  and  damage  where 
they  cross  said  described  land,  and  shall  so 
arrange  them  that  they  may  be  attended  to  at 
any  and  all  proper  times  when  necessary  for 
repairs  or  laying  down  anew."  The  defend- 
ant is  the  successor  of  the  grantee  in  said  deed, 
and  entitled  to  all  the  rights  under  the  same 
which  said  gran  tee  has  thereunder.  The  plai  a- 
tiffs  now  own  the  premises  aforesaid,  formerly 
owned  by  the  Browns,  and  are  entitled  to 
all  the  rights  in  said  strip  conveyed  '*  which 
attached  to  said  lands  belonging  to  the  said 
Browns  after  giving"  the  deed  aforesaid,  "or 
which  said  Browns  saved  or  reserved"  in  said 
deed,  "or  which  attached  as  conditions  to  the 
estate  granted  under"  said  deed,  "and  which 
were  not  terminated  upon  the  deaths  of  said 
Browns.'*  John  W.  Brown  died  in  1879,  and 
Benjamin  F.  Brown  died  in  1885.  One  of  the 
plaintiffs  and  his  successive  cotenants  and  part- 
ners have  owned  and  occupied  the  Brown 
premises  and  have  carried  on  a  very  extensive 
business  there  as  coal  dealers  and  wharfingers 
since  1871,  when  the  premises  were  purchased 
from  one  of  the  Browns,  who  bad  then  become 
the  sole  owner  thereof.  The  plaintiffs  have 
openly  and  continuously,  and  under  a  claim  of 
right,  and  without  hindrance  or  objection, 
since  1871  exercised  all  the  rights  excepted  or 
reserved  in  the  deed  of  1851  in  favor  of  the 
grantors  therein .  They  have  crossed  saH  stri p 
of  land  conveyed  at  any  and  all  times,  at  any 
point,  and  for  all  purposes.  The  amount  of 
coal  alone  carted  across  annually  is  about 
20.000  tons.  They  have  also  laid  new  water 
pipes  across  said  strip,  and  repaired  the  old 
ones  when  n^Ksessary.  Since  1871  the  docks 
and  lands  of  the  plaintiffs  and  the  tracks  of  the 
defendant  have  remained  at  the  same  general 
level  with  each  other,  but  the  defendant  since 
that  time  has  had  no  occasion,  until  recently, 
to  raise  its  tracks  at  this  point;  but  the  same, 
by  reason  of  improvements  and  changes  near 
this  point,  has  now  become  necessary.  The 
strip  has  at  all  times  been  used  as  a  railroad 
bed.  The  defendant  and  its  predecessor  had 
no  knowledge  of  any  claims  of  rights  over  or 
in  said  strip  of  the  Browns  or  their  assigns, 
except  such  as  was  inferable  from  their  use  of 
said  strip  and  from  the  record  of  the  deeds. 
The  defendant  proposes  and  threatens  to  raise 
its  track  over  said  strip  about  three  and  one 
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half  feet  at  the  soutli  line  of  plaintiffs'  land, 
and  about  two  and  one  half  feet  at  the  north 
line,  "and,  when  so  raised,  it  will  be  impos- 
sible for  the  plaintlifs  to  cross  said  track  with 
teams  without  constructing  approaches,  which 
will  occupy  and  render  useless  a  part  of  the 
dock,  and  the  gravel  and  material  used  in  con- 
structing said  track  and  roadbed  can  only  be 
retained  within  said  loctu  and  prevented  from 
running  on  to  the  plaintiffs'  said  land  and 
dock  by  a  retaining  wall,  which  will  greatly 
increase  the  burden  of  lateral  support  oy  the 
plaintiffs'  dock,  outside  of  said  toewt,  there 
Deing  but  twelve  feet  from  said  retaining  wall 
to  the  edge  of  the  wharf  at  one  point."  Since 
1871  the  plaintiffs  have  expended  about  $75,000 
in  improving  said  docks,  in  walls,  filling,  coal 
bins,  and  coal  pockets,  "which  will  be  cut  off 
from  access  if  the  plaintiffs  have  no  right  of 
way  across  said  locus,  and  which  will  be  greatly 
depreciated  in  value  if  said  track  is  changed 
and  maintained  at  the  proposed  new  ^rade, 
unless  the  plaintiffs,  at  larse  expense,  raise  the 
general  level  of  the  lands  and  docks,  and 
extend  the  docks  into  the  river."  The  plain- 
tiffs have  also  expended  about  1 16,000  on  the 
land  west  of  the  docks,  to  fit  the  same  for  use 
in  connection  with  the  docks.  "  If  said  track 
should  be  raised,  as  proposed  and  threatened, 
the  plaintiffs  could  only  with  the  greatest 
difficulty  repair  or  lay  water  pipes  across  said 
loctu." 

These,  in  substance,  are  the  facts  found,  and 
upon  them  two  questions  are  reserved  for  the 
aavice  of  this  court,  namely :  (1)  Whether  the 
defendant  has  the  legal  right  to  raise  its  track 
and  roadbed  as  proposed  within  said  locus; 
0S)  whether  such  raising  of  said  track  and 
roadbed  is  an  illegal  disturbance  of  any  of 
the  plaintiffs'  said  rights,  and,  if  so,  of  what 
rights.  The  controversy  between  the  parties 
relates .  chiefiy  to  the  right  of  way  across 
the  railroad.  The  defendant  contends  that 
such  right  of  way  was,  at  most,  one  during 
the  life  of  the  survivor  of  the  Browns,  and  not 
to  them  and  their  heirs  and  assigns.  This 
claim  is  founded  on  the  well-settled  rule  of 
common  law  that,  to  create  an  estate  of  1nheri> 
tance  in  land  by  deed  to  an  individual,  it  is 
absolutely  necessary,  with  some  few  and  well- 
settled  exceptions,  within  which  it  is  claimed 
the  present  case  does  not  come,  to  use  the 
wora  '* heirs"  and  that  "no  circumlocution 
or  other  words  will  supply  the  place  of  that 
word."  1  Swift.  Dig.  top  page  77;  Challis, 
Real  Prop.  p.  170.  This  rule,  it  is  true,  "has 
obviously  become  a  mere  arbitrary  rule;  still, 
unless  changed  by  statute,  it  is  as  imperative 
as  a  rule  of  law  as  ever."  1  Washb.  Real  Prop, 
chap.  2,  art.  58.  In  England,  and  many  of 
the  United  States,  the  rule  has  been  so  changed, 
but  not  in  our  own.  This  rule  has  been  ap- 
plied quite  generally  to  "exceptions"  and 
**  reservations,"  so  called,  in  deeds,  as  well  as 
to  '*  grants"  of  land  or  of  interests  therein,  ex- 
press or  implied,  to  which  it  is  more  properly 
applicable.  It  is  not  applicable,  and  has  never 
been  properly  applied,  to  an  "exception,"  in 
the  correct  sense  of  the  term,  as  will  be 
shown  hereafter;  but  the  distinction  between 
an  "exception"  and  a  "reservation"  is  fre- 
quently quite  obscure  and  uncertain,  and  has 
not  always  been  observed.    As  the  technical 
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words  of  limitation  were  not  used  in  "  reset  v- 
iog"  the  right  of  way  to  the  Browns,  the  de- 
fendant contends  that  the  easement  did  not 
extend  beyond  the  life  of  the  survivor  of  them. 
We  think  this  claim  of  the  defendant  is  not 
well  founded.  If,  in  construing  the  "  reserva- 
tion" in  question,  we  lay  out  ofview  the  tech- 
nical rule  above  mentioned,  it  is  difficult  to 
believe  that  the  parties  to  the  deed  intended 
that  the  right  to  cross  was  only  to  exist  during 
the  lives  of  the  grantors.  The  situation  and 
needs  of  the  grantors'  premises  seem  to  forbid 
such  a  belief.  The  way  at  the  date  of  the 
deed  was  an  existing  one,  plainly  visible  and 
necessary,  and  in  aSmost  constant  use.  The 
right  to  continue  to  use  it  was  an  almost  absolute 
necessity,  not  only  to  the  grantors,  but  to  all 
subsequent  owners  of  the  premises.  Without 
it  the  wharf  would  be  practically  worthless, 
and  the  value  of  the  other  land  would  be 
greatly  diminished.  Then  again,  if  the  deed 
had  been  silent  as  to  the  right  to  cross,  the  law 
would  have  given  an  adequate  "  way  of  neces- 
sity" in  favor  of  the  owners  of  the  premises* 
Collins  V.  Prentice,  15  Conn.  89,  88  Am.  Dec. 
61;  Myers  v.  Dunn,  49  Coun.  11.  In  the  ab- 
sence of  any  relinquishment  of  such  a  "  way 
of  necessity"  in  the  deed,  it  is  hard  to  believe 
that  the  parties  intended,  by  an  express  reser- 
vation, made  under  these  circumstances,  to 
give  to  the  grantors,  or  allow  them  to  retain, 
a  less  extensive  right  than  the  law  would  have 
given  if  nothing  had  been  said  in  the  deed 
about  the  right  to  cross. 

Then,  too,  the  right  to  cross  was,  in  a  cer- 
tain sense,  a  right  existing  in  the  grantors  at 
the  date  of  the  deed.  «  It  was  a  part  of  their 
full  dominion  over  the  strip  aboiU  to  be  con- 
veved  by  the  deed,  and  not  a  right  to  be,  in 
ef^ct,  conferred  upon  them  by  Uie  grantees. 
It  was  something  which  the  "reservation"  in 
effect  "excepted"  from  the  operation  of  the 
grant.  Hence  it  is  quite  reasonable  to  conclude 
that  the  stipulation  as  to  the  right  of  way  was 
intended  by  both  parties  to  give  a  right,  not 
temporary  and  personal,  but  permanent,  and 
for  the  benefit,  not  so  much  oi  the  Browns,  as 
for  the  premises  they  continued  to  hold.  In 
such  cases  we  think  the  rule  is  well  settled  that 
a  permanent  easement  in  favor  of  the  retained 
land  may  be  made  without  words  of  limita- 
tion. The  rule  in  question  has  been  thus 
stated?  "  In  respect  to  whether  a  reservation 
is  of  a  perpetual  interest,  like  a  fee,  in  the 
easement  reserved,  the  question  seems  to  turn 
on  whether  it  is  a  personal  right,  and  ea&omenl 
in  gross,  or  one  for  the  benefit  of  the  principal 
estate,  whoever  may  be  its  owner.  In  the  lat- 
ter case  it  is  held  to  be  a  permanent  right,  ap- 
purtenant to  the  principal  estate  in  the  hands 
of  successors  and  assigns,  without  words  of 
limitation."  Washb.  Easem.  4th  ed.  chap.  1, 
^  5,  par.  2.  The  question  whether  the  ease- 
ment is  "  for  the  benefit  of  the  principal  es- 
tate, whoever  may  be  the  owner,"  is  to  be 
determined  from  the  intent  of  the  parties,  as 
frathered  from  the  language  employed  to  ex- 
press it.  read  in  the  light  of  the  surrounding 
circumstances.  The  rule  above  mentioned 
has,  we  think,  been  recognized  and  acted  upon 
by  this  court.  It  was  recognized  in  the  case 
of  Kennedy  v.  Scovil,  12  Conn.  326.  In  that 
case  the  deed  contained  the  words,  "always 
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provided  that  this  deed  is  given  on  condition 
that  the  grantors  are  to  have  and  retain  the 
privilege  of  convening  water  from  said  dam 
similar  to  the  one  now  in  use,"  etc.,  without 
words  of  limitation.  The  language  of  the 
court  is:  *'  What  did  the  parties  intend  by  the 
reservation  in  question?  And,  for  the  purpose 
of  ascertaining  the  intention,  it  is  proper  to 
take  into  consideration  the  condition  of  the 

{>ropertj,  and  the  circumstances  of  the  parties 
n  relation  thereto.  .  .  .  The  objection  is 
that  the  use  is  reserved  to  them  without  naming 
heirs  and  assigns.  ...  It  is  true  that  the 
right  is  reserved  to  them  without  words  of  in- 
heritance, and  without  naming  their  assigns. 
But  it  becomes  material  to  inquire  for  what 
purpose  the  reservation  was  made.  It  was  'for 
the  necessary  accommodation  and  use  of  the  old 
shop.'    Of  this  they  were  the  owners  in  fee  sim- 

f>le;  and  can  it  be  supposed  that  they  meant  to 
imit  the  use  of  the  water,  without  which  the  es- 
tablishment was  of  no  value,  to  their  own  per- 
sonal occupancy?  And  can  it  be  believed  that 
such  was  the  intention  of  the  parties  to  this 
deed?  The  idea  is  opposed  to  every  presump- 
tion, and  to  all  probability.  Are  we  then  pre- 
vented bv  any  rigid  rule  of  construction  fr6m 
giving  effect  to  the  intention  of  the  parties? 
We  know  of  none,  and  we  think  this  part  of 
the  case  entirely  free  from  doubt." 

This  rule  was  applied  in  the  case  of  Randall 
T.  Latham,  86  Conn.  48.  The  deed  in  that 
case  contained  this  clause:  *'  Reserving  and 
excepting  the  following  privileges  to  wit:  The 
privilege  of  the  right  of  way  in  common  with 
said  grantee  in  Che  land,  .  .  .  and  also 
the  said  grantor  is  to  have  the  privilege  of 
drawing  the  water  from  the  ditch  of  said 
Latham's  grist  mill  at  all  times  ...  for 
the  hccummodation  of  the  factory  below  said 
.uth>i rn'n  milt."  The  point  was  distinctly 
irmde  thdi  the  stipulation  as  to  water  was  a 
bsii»'  licence  to  the  grantor  so  long  as  he  con- 
tTnued  to  own  the  mill.  The  court  held  that 
ii  Was  an  easement  permanently  attached  to 
the  factory,  which  passed  to  the  assigns  of  the 
grantor.  The  court  on  this  point  said:  "But 
It  is  said  the  agreement  was  only  a  license  to 
Thomas  (the  grantor)  to  draw  the  water  for  so 
long  a  time  as  he  should  own  the  mill  below. 
This  claim  is  in  conflict  with  all  the  facts  of 
the  case.  The  right  to  the  water  is  reserved 
without  limitation  as  to  time.  It  was  made 
for  the  beneflt  of  the  mill  below,  and  mani- 
fest v  was  designed  to  be  appurtenant  to  it  It 
would  not  only  be  beneficial  so  long  as  Thomas 
should  own  the  mill,  but  would  enhance  its 
value  to  some  extent  when  sold."  In  Mather  v. 
Chapman,  40  Conn.  401, 16  Am.  Rep.  46,  the 
"reservation"  was  without  words  of  limitation. 
It  is  true  the  objection  was  not  taken  there, 
but  both  court  and  counsel  seem  to  proceed  on 
the  theory  that  they  were  not  necessary  under 
the  circumstances.  So.  too,  in  Myers  v.  Dunn, 
49  Conn.  71,  the  "  reservation"  of  a  way  con- 
tained no  proper  technical  words  of  limitation, 
but  the  effect  of  the  decision  is  to  sustain  the 
rule  in  question.  The  rule  has  been  applied 
in  other  states,  as  may  be  seen  by  reference  to 
the  following  decisions:  Bant  v.  Empie,  5  N. 
Y.  88;  MendeU  v.  Delano,  7  Met.  176;  Smith 
v.  Nigbee,  12  Vt.  118;  Dyer  v.  Sartford,  9  Met. 
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895,  48  Am.  Dec.  899;  Karmvller  v.  Krotz,  18 
Iowa.  852. 

In  this  last  case,  it  is  true,  technical  words 
of  limitation  were  by  statute  made  unneces- 
sary; nevertheless  it  is  an  authority  for  the  rule 
that,  where  an  easement  is  manifestly  intended 
'*  for  the  benefit  of  the  principal  estate,  T7ho- 
ever  may  be  its  owner,"  it  will  be  held  to  be  a 
permanent  easement,  rather  than  a  personal 
one.  The  rule  in  question  therefore  seems  to 
be  sustained  by  authority,  and  we  think  it  is 
founded  in  reason  and  good  sense.  The  truth 
is  that,  in  adopting  and  applying  this  rule 
courts  have  frequently  in  effect  treated  such 
"  reservations"  as  if  tiiey  had  been  *' excep- 
tions," in  the  proper  sense  of  the  word.  The 
woinls  "reserve"  and  "reserving,"  and  "ex- 
cept" and  "excepting,"  in  deeds,  are  often 
used  interchangeably,  and  it  is  not  always  easy 
to  determine  which  was  intended,  except  by  a 
reference  to  the  subject-matter  and  surround- 
ing circumstances.  Bame$  v.  Burt,  88  Conn. 
542.  "The  operation  of  an  exception  in  a 
deed  is  to  retain  in  the  grantor  some  portion 
of  his  former  estate  which,  by  the  exception, 
is  excluded  from  the  ^nt;  and  whatever  is 
thus  excluded  remains  in  him  as  of  his  former 
right  or  title,  because  it  is  not  granted."  Ash^ 
critfl  V.  Eastern  R.  Co.  126  Mass.  196,  30  Am. 
Rep.  672.  If  this  is  a  correct  statement  of  the 
effect  of  an  "  exception"  proper,  and  we  think 
it  is,  it  follows  that  no  words  of  limitation  are 
necessary  in  such  cases.  A  "way"  or  "right 
of  way"  "  reserved"  has  often  been  treated,  in 
effect,  as  if  it  had  been  "excepted"  out  of  the 
grant,  and  on  principle  we  see  no  reason  why 
this  may  not  be  done  in  cases  like  the  present, 
to  effectuate  the  plainly  manifested  intent  of 
the  parties.  In  the  following  cases  "ways"  or 
"rights  of  way"  were  "reserved"  in  deeds 
without  words  of  limitation,  and  jet  the  courts 
expressly  treat  them  as  "exceptions"  proper: 
Winthrop  v.  Fairbanks,  41  Me.  307;  Smith  ▼. 
Ladd,  Id.  814;  Batoen  v.  Conner,  6  Cush.  182. 
In  White  V.  Crawford,  10  Mass.  188,  the  court 
was  prepared  to  so  hold,  if  necessary  to  carry 
out  the  intent  of  the  parties.  In  Bowen  v.  Q>n- 
ner,  supra,  Shaw,  (jh,  J,,  savs:  "Upon  prin- 
ciple it  appears  to  us  that  this  right,  plainly 
intended  to  be  secured  to  the  plaintiffs,  can 
legally  be  secured  in  the  manner  adopted  in 
this  deed,  treating  the  right  reserved  as  an  ex- 
ception." We  think  the  case  at  bar  comes 
within  the  rule,  and  that  the  right  to  cross, 
"  reserved"  in  the  deed  here  in  question,  was 
a  permanent  one  in  favor  of  the  land  and 
premises  retained  by  the  Browns,  and  that  it 
passed  to  the  plaintiffs,  and  is  now  owned  bv 
them.  We  think  this  is  also  true,  in  effect,  of 
the  "easement"  for  water  pipes  across  the 
strip  of  land  conveyed. 

The  defendant  relies  upon  the  case  of  Ash' 
croft  V.  Eastern  R.  Go,,  supra,  as  decisive  of 
the  present  case  in  its  favor,  but  we  cannot 
take  ibis  view  of  the  matter.  That  case  differs 
materially  from  the  present  in  some  important 
respects.  The  language  of  the  deed  in  that 
case  was  as  follows:  "Reserving  to  myself  the 
right  of  passing  and  repassing,  and  repairing 
my  aqueduct  logs,  forever,  thougi>  a  culvert 
six  feet  wide,  and  raising  in  height  to  the  su- 
perstructure of  the  railroad,  to  be  built  and 
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kept  in  repair  by  said  oompaDj."  In  the  first 
place,  80  far  as  appears  in  the  case  as  reported, 
jbeie  was  here  no  "  waj"  or  "right"  of  neces- 
sity remaining  to  the  grantor,  if  nothing  had 
been  * 'reserved**  in  uie  deed.  In  the  next 
place,  the  rights  "reserved/*  bein^  through  a 
culvert  to  bebuiltand  maintained  m  the  future 
by  the  grantee,  had  no  existence,  properly 
speaking,  prior  to  the  delivery  of  the  deea, 
and  so  could  not  possibly  be  "excepted"  or 
created  by  "exception"  or  be  treated  as  re- 
tained by  "exception;"  and  this  is  the  essen- 
tial distinction  between  that  case  and  the  one 
at  the  bar.  The  "reservation"  was,  in  truth 
and  effect,  a  "  grant"  of  new  rights  to  the 
grantor  from  the  grantee,  aod  so  it  could  not 
be  treated  as  an  exception.  The  court  puts 
the  case  on  this  ground,  and  expressly  says: 
"  We  are  of  opinion  that  this  clause  must 
operate  as  a  reservation  or  by  way  of  implied 
grant  .  •  .  The  clause  we  are  considering 
coes  not  merely  reserve  to  Lovejoy  a  right  of 
way  and  of  maintaining  aqueduct  logs  through 
the  land  granted.  The  privilege  which  the 
parties  intended  to  invest  m  him  was  the  right 
of  passing  and  repassing,  and  of  maintaining 
his  aqueduct  logs,  through  a  culvert  to  be 
built  and  kept  in  repair  by  the  grantee.    The 


pmvirion  that  the  grantee  shall  build  and  keep 
m  repair  the  culvert  is  au  essential  part  of  the 
grant,  and  clearly  indicates  that  the  intention 
of  the  parties  was  to  confer  upon  the  grantor 
a  new  right  not  previously  vested  in  him, 
and  which,  therefore,  could  not  be  the  sub- 
ject of  an  exception."  In  such  a  case,  the  rule 
of  common  law  requiring  words  of  limitation 
to  extend  the  easenoent  l^yond  the  life  of  the 
grantor  may  well  be  applied  without  conflict- 
ing with  the  present  decision.  We  are  also  of 
the  opinion  that  the  stipulation  in  the  deed 
that  "  the  said  company  is  to  lay  their  track  so 
that  the  top  of  the  rail  shall  be  on  the  general 
level  of  the  ground  of  our  wharT'  has  refer- 
ence to  the  reserved  right  of  crossing,  and  pro- 
vides for  a  right  of  way  at  the  then  grade  of 
the  level  of  the  land,  so  long  as  the  right  of 
way  shall  exist.  It  is,  in  efSct,  an  agreement 
to  maintain  the  track  substantially  at  the  then 
level  of  the  ground,  and  binds  the  defendant. 

TTia  Superior  Court  i$  therefi/re  advised  that 
the  drfendant  has  no  legal  right  to  raiee  its  track 
and  roadbed  within  said  loeus  in  quo  as  pro- 
posed. This  renders  a  specific  answer  to  the 
second  question  unnecessary. 

In  thu  opinion  the  other  Judges  concurred. 
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Caroline  M.  PETTEBONE 
WiUiam  T.  SMITH,  Appt. 
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Sewer  aad  etreet  frn^diaf^  awreaamenta 
mre  not  within  the  terms  of  a  ooy enant 
In  a  mining  leaae  obii«dtlDflr  the  lessee  to 
pay  **all  United  States,  state  and  looal  taxes,  du- 
ties and  imposts'*  on  the  property. 

auly  18,  JjBieL) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Court  of  Common  Pleas  for  Luzerne 
Countv  in  favor  of  plaintiffs  in  an  action 
brought  to  recover  the  amount  of  certain  as- 
sessments which  plaintiffs  had  been  compelled 
to  pay  as  owners  of  land  which  they  had 
leased  to  defendant,  and  which  they  claimed 
defendant's  contract  obligated  him  to  pay. 
Beversed, 

The  facts  sufficiently  appear  in  the  opinion. 

JfeMTS.  Alfred  Hand  and  William  J. 
Hand*  for  appellant: 

Taxes,  duties,  and  imposts,  are  used  in  their 
common  acceptation  of  burdens  and  national 
and  state  imposts  on  personal  property, «'.  e,  on 
coal  mined.  Assessments  for  benefits  are  not 
burdens  for  public  use. 

Burroughs,  Taxn.  pp.  460, 461;  LongmoreY, 
Ti&rnan,  9  FiitBb,  67;  Be  New  York.  llJohns. 
77;  Bridgeport  v.  New  York  A  N.  H.  R.  Co,  36 
Conn.  262,  4  Am.  Rep.  68.    See  Dictionaries, 


Bouvier,  Century,  and  Webster,  for  defini- 
tions. 

In  Guardians  of  Minor  Children  v.  Lankard, 
1  Pittsb.  76,  the  covenant  was  *'to  pay  all 
taxes  and  assessment;"  in  Longmore  t.  Tier' 
nan,  8  Pittsb.  62,  "to  pay  all  taxes."  The 
first  was  held  to  cover  paving  and  curbing;  the 
latter  not.  See  also  Phoenix  Pottery  Go,  v. 
Oriffln^  8.  d  Co,  especially  the  opinion  of  the 
lower  court  in  16  Phila.  569,  for  distinction 
between  taxes  and  assessments. 

In  Pray  v.  Northern  Liberties,  81  Pa.  69,  an 
assessment  for  paving  was  held  not  a  tax,  and 
this  cannot  be  confined  to  the  language  of  the 
Act  of  1824,  because  the  principle  &  funda- 
mental. 

See  also  Qreensburg  v.  Young,  58  Pu.  280; 
Northern  Liberties  v.  8L  John's  ChurcJi,  13 Pa. 
104;  Ilammett  v.  Philadelphia,  65  Pa.  146,  8 
Am.  Rep.  616;  Re  Washington  Ave,  69  Pa. 
853;  Stroud  v.  Philadelphia,  61  Pa.  255;  Mt. 
Pleasant  v.  Baltimore  S  0,  B.  Co.  11  L.  R.  A. 
520. 183  Pa.  865. 

In  Olive  Cemetery  Co.  v.  Philadelphia,  93 
Pa.  129,  89  Am.  Rep.  782,  it  is  said  municipal 
assessments  are  not  within  the  accepted  mean- 
ing of  taxation  for  state  purposes. 

The  equities  of  the  case  are  with  us.  The 
ordinary  taxes  benefit  the  tenant  as  well  as  the 
landlord,  the  assessments  for  local  improve- 
ments are  for  the  benefit  of  the  landlord  alone. 

Twycross  ▼.  Fitchhvrg  R.  Co.  10  Gray,  298. 

Mr.  Allan  H.  Dickson,  for  appellee: 

The  attempt  is  made  to  avoid  the  payment 
of  the  taxes  assessed  for  sewer  purposes,  upon 


Kon.'-For  naU  on  distinction  between  taxes  and 
local  asaessmeDts,  see  Adams  Goud  tjr  v.  Quincy  (111.) 
4  L.  B.  A.  16&. 

17II.H.A. 


For  note  on  the  question  when  taxes  on  land  be- 
come a  lien  or  inoumbrance  thereon,  see  Craig  v. 
Summers  (Mian.;  16  L.  B.  A.  238. 
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the  pretext  that  such  asDessment  is  not  a  local 
tax,  duty,  or  impost,  upon  the  surlace. 

'I'hat  such  an  assessment  is  a  local  tax  in  its 
legal  signification  has  very  recently  (March  21, 
1892)  been  decWed  in  McKeetport  v.  Fyiler,  1 
Pa.  Adv.  Rep.  880. 

See  also  Oliver  Cemetery  Co,  ▼.  Philadelphia, 
93  Pa.  129.  89  Am.  Rep.  7::;  Be  WashingUm 
Ave,  69  Pa.  852;  Craig  7,  PhiladdpJiia,  89  Pa. 
269;  I^iiladeiphiaY.  Rule,  98  Pa.  15:  Philadel- 
phia V.  Church  ^  at.  James,  184  Pa.  207;  Be 
Centre  Street,  6  Cent.  Rep.  408,  115  Pa.  247; 
Wilkiniburg  v.  Some  for  Aged  Wamet^,  6  L. 
R.  A  531,  131  Pa.  109;  Erie  v.  Firet  Univer- 
mlisi  Church,  106  Pa.  279. 

Technical  words  of  law  are  to  have  their 
legal  effect  unless  from  suhsequent  inconsist- 
ent words  it  is  very  clear  that  the  parties  used 
them  in  a  sense  different  for  their  legal  mean- 
ing. 

Addison,  Cont.  p.  181;  EUmakerY,  EUmaker, 
4  Watts,  89. 

The  "best  construction"  of  a  contract,  says 
Justice  Qibson,  *'is  that  which  is  made  by 
viewing  the  subject  of  the  contract,  as  the 
mass  of  mankind  would  view  it,  for  it  mav  be 
safely  assumed  that  such  is  the  aspect  in  which 
the  parties  themselves  viewed  it."  Schuylkill 
Nav.  Co.  V.  Moore,  2  Whart.  490. 

Hence  precisely  the  same  reasoning,  which 
declared  a  tax  to  mean  an  assessment  in  the 
Constitution,  a  fortiori  covers  the  case  of  a 
covenant  in  a  deed,  where  there  is  nothing  in 
the  situation  or  language  of  the  parties  to  in- 
dicate that  a  different  sense  was  intended. 

The  covenant,  "aU  the  taxes  to  be  paid  by 
the  said  Qeorge  Focht,  that  may  be  assessed 
on  said  property,"  was  broad  enough  to  in- 
clude unusual  and  exceptional  assessments, 
which  mi^t  be  made  by  the  known  and  rec- 
ognized officers  of  the  proper  township,  and 
for  any  of  the  then  known  and  recognized 
purposes  and  objects  of  municipal  taxation. 

Re  FoefiVs  Estate,  2  Woodward.  270. 

When  defendant  alleges  that  the  language 
was  used  in  a  special  sense,  he  must  show  clearly 
and  by  no  doubtful  inference  that  such  was 
the  intention  of  the  parties. 

Me  WiUiams  v.  Martin,  12  8erg.  &  R.  209. 

Oreeiiy  J*,  delivered  the  opinion  of  the 
court: 

The  obligation  of  the  defendant  to  tlie  plain- 
tiffs is  expressed  in  these  words:  "That  the 
said  lessee  shaU  pay  all  and  ever^  the  United 
States,  state,  and  local  taxes,  duties,  and  im- 
posts on  the  coal  mined,  the  mining  improve- 
ments of  every  kind,  and  the  surface  and  coal 
land  itself."  The  charge  sought  to  be  recov- 
ered in  this  action  is  a  municipal  assessment  to 
defray  the  cost  of  building  a  sewer,  and  an- 
other to  provide  for  the  cost  of  grading  a  street. 
The  question  at  issue  is  whether  the  defend- 
ant, who  is  a  lessee  under  a  coal  mining  lease, 
with  the  right  to  take  all  the  coal,  or  the  plain- 
tiffs, who  are  the  owners  of  the  fee,  are  bound 
to  pay  the  assessments  mentioned.  .It  will  be 
observed  that  it  is  nowhere  provided  in  the 
lease  that  the  defendant  shall  pay  municipal 
assessments  specifically  as  such.  He  is  to  pay 
taxes,  and,  if  taxes  are  the  same  thin^  as  assess- 
ments, he  would,  by  necessary  implication,  be 
bound  to  pay  assessments,  though  they  are  not 
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named  in  the  lease.  It  la  certainly  true  that 
we  have  several  times  decided  that  an  ''assets 
ment"  is  a  '*tax,"  within  the  meaning  of  cer- 
tain statutes  exempting  property  from' the  pay- 
ment of  taxes.  It  is  also  true  that  the  power 
to  levy  assessments  is  the  taxing  power,  but  it 
does  not  follow,  and  is  not  true  in  fact,  that 
an  assessment  is  precisely  the  same  thin^  as  a 
tax,  and  it  is  entirely  certain  that  a  tax  is  not 
an  assessment.  In  a  general  way,  a  tax  ia  an 
impost  upon  the  citizen  for  the  support  of  the 
government,  and  a  municipal  assessment  is  a 
contribution  levied  upon  the  ownership  of  land 
to  defray  the  expense  of  its  improvement.  The 
fundamental  distinction  between  taxes  and  mu- 
nicipal assessments  has  been  many  times  judi- 
cially defined  by  this  and  other  courts,  and 
wherever  the  distinction  has,  in  the  circum- 
stances of  particular  cases,  required  to  be  ob- 
served and  enforced,  it  has  been  done,  while, 
in  some  of  the  cases  where  such  a  course  has  not 
been  necessary  to  be  observed,  they  have  been 
treated  as  neany  or  ouite  in  common.  A  moder- 
ate review  of  theautnoritiea  will  illustrate  this. 
In  Pray  v.  Northern  Libertie$,S\  Pa.  89,  a  scire 
facias  was  issued  upon  a  municipal  claim  for 
pavement  and  curbstone  laid  in  front  of  a  city 
lot,  and  defense  was  made  upon  the  ground  thai 
the  provisions  of  the  Act  of  1821  for  the  collec- 
tion of  unpaid  taxes  had  not  been  complied 
with.  But  this  court  held  that  the  claim  waa 
not  a  tax,  and  therefore  was  not  affected  by  the 
Act  of  1824,  but  could  be  collected  as  an  as- 
sessment under  the  Act  of  1840.  Coulter,  J., 
said:  "The  assessment  or  charge  for  paving 
was  not  a  tax,  either  technically  speaking  or 
according  to  the  purview  of  the  Acts  of  assem- 
bly on  the  subject.  A  'tax'  is  generally  under- 
stood to  mean  the  imposition  of  a  duty  or  im- 
post for  the  support  of  government.  In  thai 
sense  it  is  understood  all  the  world  over,  as 
contradistinguished  from  a  mere  municipal  or 
corporate  charge  for  the  improvement  of  prop- 
erty within  the  corporation  or  municipal 
bounds.  This  view  of  the  case  is  fully  sus- 
tained by  the  case  of  Sharps.  Speir,  4  Hill,  82, 
per  Bronson,  </'.,and  in  Be  New  Tbrkf  11  Johns. 
77,  and  particularly  in  Bleeeker  v.  Ballou,  8 
Wend.  268.  Nothing  is  more  reasonable  and 
fair  than  that  the  owners  of  property  should 
be  compelled,  with  their  fellow  corporators, 
to  pay  for  improvements  in  the  streets,  pavinir, 
etc.,  which  is  for  the  benefit  of  all,  and  not  lie 
by  and  evade  the  payment  of  asisessments  for 
that  purpose,  and  yet  enjoy  the  full  benefit  of 
the  improvements.  In  iforthem  Liberties  v. 
St.  John's  Church,  18  Pa.  104,  the  subject  was 

E resented  in  the  form  of  a  claim  for  exemption 
y  a  church  property  under  the  Act  of  April 
16,  1838,  exempting  churches  and  burial 
grounds  from  taxes.  In  delivering  the  opin- 
ion, Mr.  Justice  Coulter  said:  ''And  I  think 
the  common  mind  everywhere  has  taken  in 
the  understanding  that  taxes  are  a  public  im- 
position, levied  by  authority  of  the  govern- 
ment,for  the  purpose  of  carry  mg  on  the  govern- 
ment, in  all  its  machinery  and  operations;  that 
they  are  imposed  for  a  public  purpose;  where- 
as, municipal  charges  are  often  for  the  benefit 
of  lotholders,  on  a  particular  street,  and  the 
assessment,  as  in  this  instance,  induced  by  the 
request,  made  known  according  to  their  char- 
ter, of  a  majority  of  the  inhabitanti.    The  as- 
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tettment  or  charge  is  an  equivalent  from  the 
owner  for  the  improvement  made  to  the  value 
of  the  property.  Such  assessments  are  not 
coUecteci  like  pablic  taxes,  but  generally,  as  in 
this  instance,  a  particular  mode  of  recovering 
the  charge  is  pointed  out  by  the  law."  In 
Qreentburg  v.  Young,  58  Pa.  280,  it  was  said 
in  the  opinion  by  Thompson,  J.:  "The  assess- 
ment or  charge  against  the  defendant  for  the 
grading  and  paving  in  question  was  not  a  tax 
{Pray  v.  Northern  Libertiei,  31  Pa.  68),  and 
does  not  conflict  with  the  limit  upon  the  au- 
thorities as  to  the  extent  of  tax  they  may  lay 
in  any  one  year."  In  one  of  our  most  recent 
utterances  upon  this  subject  {Mt  Pleasant  v. 
Baltimore  dO.ILCo,  188  Pa.  865, 11  L.  R.  A. 
520),irr.  Chief  Justice  Paxaou  said:  '*But  mu- 
nicipal  assessmenta  differ  from  general  taxa- 
tion in  many  respects.  The  latter  is  the  impo- 
sition of  a  duty  or  impost  for  the  support  of 
the  government.  In  that  sense  it  is  under- 
stood all  the  world  over,  as  contradistinguished 
from  a  mere  municipal  charge  for  the  improve- 
ment of  property  within  the  municipal  bounds. 
Hence  it  was  held  in  Prop  v.  Northern  Liber- 
ties, 81  Pa.  68,  that  a  municipal  claim  for  pav- 
ing, etc.,  was  not  a  '  tax/  within  the  meaning 
of  the  Act  of  FebruaiT  8, 1824,  and  need  not 
be  registered  in  the  office  of  the  countv  com- 
missioneia.  This  was  directly  in  the  line  of 
Northern  Liberties  v.  8t,  John's  Church,  18  Pa. 
104,  where  it  was  held  that  the  church  was  not 
exempt  from  a  charge  for  laying  water  pipes, 
by  reason  of  the  Act  of  April  16, 1888,  exempt- 
ing churches  and  burial  grounds  from  taxes, 
while  a  municipal  assessment  for  paving,  etc., 
Is  a  species  of  taxation,  and  is  the  exercising  of 
the  taxing  power  of  the  commonwealth,  con- 
ferred to  a  limited  extent  upon  such  corpora- 
tions, vet  it  differs  essentially  from  general 
taxation." 

Thus  in  our  earliest,  as  in  oar  latest,  decisions 
we  have  declared  and  enforced  the  radical  dif- 
ference between  taxes  as  such* and  municipal  as- 
sessments. It  is  not  to  be  doubted  that  the  cases 
of  Be  WasUiington  Avenue fi9  Pa.852;  Clite  Cem- 
etery Co.  V.  Philadelphia,  88  Pa.  128;  and  Erie 
▼.  First  Universalis^  Church,  105  Pa.  278,— do 
decide  that  the  assessment  of  benefits  for  mu- 
nicipal purposes  is  a  species  of  taxation,  and 
that  the  power  to  make  such  assessments,  when 
conferred  by  the  Legislatuie  upon  municipali- 
ties, is  to  be  regarded  as  an  exercise  of  the  tax- 
ing power,  but  none  of  those  cases  presented 
the  question  involved  in  the  present  conten- 
tion. In  the  last  two  of  them  exemption  was 
allowed  for  municipal  assessments,  on  the 
ground  that  the  assessments  must  be  regarded 
as  a  species  of  taxation.  But  in  the  Cemetery 
Case  the  language  of  the  charter  was  that  the 
property  "shall  be  exempt  from  taxation,  ex 
cepting  for  state  purposes,"  and  upon  the  con 
struction  of  that  language  it  was  held  that 
exemption  must  be  allowed  for  all  kinds  of  tax- 
ation, except  taxation  for  state  purposes  liter- 
ally, on  the  principle  that  an  exception  in  a 
statute  excludes  all  other  exceptions.  And  in 
Brie  v.  First  Universalist  Church  the  language 
of  the  Exempting  Act  of  1874  was,  from  "all 
and  every  county,  city,  borough,  bounty,  road, 
school,  and  poor  tax.  We  held  that  the  as 
aessment  must  he  regarded  as  a  tax  from  the 
generality  of  this  language,  and  because  the 
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property  was  included  in  the  same  category 
with  court-bouses,  jails,  and  school-houses, 
which,  by  common  consent,  are  regarded  as 
not  subject  to  any  kind  of  tax  or  assessment. 
In  none  of  the  cases  cited  by  the  learned  coun- 
sel  for  the  appellee,  and  in  none  which  appear 
in  the  opinion  of  the  learned  court  below,  dids 
the  question  arise  upon  a  covenant  between 
private  parties.  In  two  of  the  cases  cited  for 
the  appellant  that  precise  question  did  arise, 
and  was  decided  in  conformity  with  the  con- 
tention of  the  appellant  in  the  present  case. 
In  Bleecker  v.  Batlou,  8  Wend.  264,  it  was  de- 
cided that  where  a  tenant  took  a  lease  of  a  vil- 
lage lot  for  twenty-one  years,  and  covenanted 
to  pay  all  taxes,  charges  and  impositions  which 
should  be  imposed  upon  the  demised  premises, 
and  during  the  term  the  premises  were  sub- 
jected to  an  assessment  for  pitchinsr  and  pav- 
ing a  street,  under  an  Act  incorporating  the 
viUage  and  authorizing  such  assessment,  the 
tenant  was  bound  by  the  express  terms  of  the 
covenant  to  pay  the  assessment.  The  decision 
was  put  upon  the  ground  that  the  worda 
"  charges  and  impositions  "  include  assess- 
ment8,out  it  was  also  held  that  the  word  ^Hax'" 
would  not  include  assessments.  Chief  Justice 
Savage  said:  '*Had  there  been  no  decisions  of 
courts  upon  similar  covenants,  I  should  think 
it  clear  that  the  parties  intended  precisely 
what  the  language  of  their  contract  imports; 
that  the  lessee  ran  the  risk  of  all  taxes,  charges 
and  impositions.  These  are  not  words  with- 
out meaning,  nor  can  I  suppose  they  were  used 
as  synonymous.  Tbey  import  that  the  land- 
lord was  to  receive  his  rent,  and  during  the 
term  was  to  be  subject  to  no  expense  on  ac- 
count of  the  demised  premises.  .  .  .  There 
is  no  doubt  that  the  assessment  in  question  waa 
not  a  tax,  that  being  a  sum  imposed,  as  is  sup- 
posed, for  some  public  object."  11  Johns.  77. 
The  covenant  under  consideration  in  the  above 
case  was  that  the  defendant  "covenanted,  at 
his  own  proper  costs  and  charges,  to  bear,, 
pay,  and  discharge  all  taxes,  charges,  and  im- 
positions which  should  be  taxed,  charged,, 
imposed  or  assessed  upon  the  demised  prem- 
ises, or  any  part  thereof."  The  decision  fol- 
lowed the  rulineof  the  same  court  (Supreme 
Court  of  New  York)  in  Nev>  York  City  v. 
Cashman,  10  Johns.  86,  where  the  language 
of  the  covenant  included  the  words  "assess- 
ments" and  "payments,"  as  well  as  "duties,'" 
"  taxes  "  and  "  impositions."  But  it  also  rec- 
ognized the  distinction  declared  in  Be  New 
York,  11  Johns.  77,  in  which  a  claim  for  ex- 
emption was  made  by  some  churches  in  New 
Tork  city,  to  be  exempted  from  an  assessment 
for  the  opening  of  a  street  under  an  Act  of 
1818,  which  provided  that  no  churches  or 
schoolhouses  "  should  be  taxed  by  any  law  of 
this  state."  The  court  held  that  the  churchea 
were  not  exempt,  because  the  word  "tax"  did 
not  include  assessments  for  benefits.  The 
other  case  above  referred  to  is  Longmore  v. 
Tiernan,  8  Pittsb.  62.  in  the  district  court  of 
Allegheny  county,  in  1867,  which,  while  it  ia 
not  authority  in  this  court,  commends  itself  to» 
our  favorable  consideration  by  the  forcible  and 
exhaustive  reasoning  of  the  opinion,  and  by 
the  learning  and  ability  of  the  eminent  jud^ 
who  wrote  it,  the  late  Jvstice  Williams,  of  tbi» 
court.    The   very  question   involved  in   the 
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present  contention  was  at  issue  there.  The 
action  was  brought  by  a  lessor  against  his 
lessee  for  breach  of  a  covenant  in  the  lease,  as 
to  which  the  court  says:  'In  addition  to  the 
rent,  the  defendant  covenanted  and  agreed  to 
pay  all  the  taxes  that  might  be  levied  and  as- 
sessed upon  said  premises  for  the  last  two 
year?,  except  such  tax  as  might  be  assessed  to 
pay  city  or  county  railroad  subscription  in- 
-debtedness."  An  assessment  of  $787.68  was 
imposed  on  the  premises  within  the  last  two 
yenrs  of  the  term  to  defray  the  expense  of 
4;rading,  paving,  and  curbing  the  street  on 
wbJcb  the  propertv  was  situated,  which  the 
lessor  paid  after  a  judgment  recovered  against 
4iim,  and  this  action  was  brought  to  recover 
it  from  the  lessee  under  his  covenant  in  the 
lease.  The  court,  after  stating  the  question  to 
be  whether  the  covenant  to  pay  all  taxes, 
-except  the  railroad  subscription  tax,  included 
assessments  for  paving,  etc.,  said:  "The 
agreement  is  to  be  construed  in  accordance 
Y.  itb  the  meaning  and  intention  of  the  parties 
at  the  time  they  made  it.  What,  then,  did 
they  mean  and  intend  by  the  words,  'all  the 
taxes  that  may  be  levied  and  assessed.'  In 
what  sense  did  they  use  the  word  'taxes?' 
Did  they  use  it  in  its  common  and  ordinary 
acceptation,  as  denoting  such  impositions, 
rates,  and  charges  as  are  made  and  levied  for 
public  objects  and  purposes,  or  did  they  use  it 
as  denoting  any  and  all  manner  of  assessments, 
impositions,  burdens,  and  charges  whatever, 
whetber  made  or  imposed  for  public  objects 
or  for  mere  local  improvements?  In  ascer- 
taining and  fixing  its  meaning  as  used  by  the 
parties,  we  must  presume  that  they  used  the 
word  in  its  common  and  ordinary  acceptation 
and  meaning.  As  commonlv  used  and  under- 
atood,  the  word  'tax'  signiAes  a  sum  or  rate 
ira|V)sed  by  governmental  authority  for  a  pub- 
lic object  or  purpose.  An  assessment  under 
tlie  Paving  Act  to  defray  the  expenses  of  im- 
proving a  street  is  not  commonly,  if  ever, 
oil  led  a  'lax.'  In  common  parlance,  it  is  usu- 
ally called  a  'paving  lien,'  aud  sometimes  per- 
haps' 'an  assessment  for  grading  and  paving.' 
If,  then,  the  parties  used  tbe  word  'taxes'  in 
iis  ordinary  and  usual  sij^nification,  it  does 
not  include  tbe  assessment  in  question."  Tbe 
learned  judge  then  proceeded  to  examine  the 
question,  both  upon  principle  and  authority, 
at  considerable  length,  and  reached  the  con- 
clusion that  the  word  ''taxes'*  in  the  covenant 
did  not  include  the  assessment,  even  though 
all  the  taxes  were  to  be  paid,  and  only  one 
kind  was  accepted.  The  authorities  were  all 
considered  and  carefully  reviewed. 


The  opinion  meets  with  our  entire  approval, 
and,  althou|jh  it  was  delivered  before  oar  re- 
cent exemption  cases  were  decided,  we  do  not 
consider  there  is  anything  in  them  whidi 
ought  to  afTect  it.  The  question  arose  upon 
the  interpretation  of  a  contract  between  j^ri- 
vate  parties.  Of  course,  the  interpretation 
should  be  adjudged  by  the  application  oi  the 
rules  which  usually  determine  that  class  of 
cases.  The  meaning  and  intention  of  the  par- 
ties, as  derived  from  the  use  of  words  which 
have  a  plain  and  ordinary  signification,  is  one 
of  the  surest  guides  to 'the  interpretation  of 
their  contracts.  Considerations  of  a  different 
kind  are  applicable  in  the  interpretation  of 
statutes  exempting  religious  ana  charitable 
properties  from  taxation.  A  general  purpose 
to  relieve  from  all  burdens  may  well  be  in- 
ferred in  such  enactments  upon  many  groundt 
of  a  public  character  or  of  general  policv, 
when  such  an  intent  or  sentiment  woald  be 
entirely  inapplicable  to  the  reading  of  a  pri- 
vate  contract.  In  this  very  case  toe  assess- 
ment in  question  was  made  to  defray  the  ex- 
pense of  constructing  a  sewer  on  tbe  surface. 
The  coal  lessee  has  no  interest  in  it,  or  use  for 
it,  and  can  derive  no  benefit  or  advantage  of 
any  kind  from  it.  It  is  constructed  entirely 
for  tbe  benefit  and  advantage  of  the  surface 
and  the  surface  owner.  Moreover,  it  is  per- 
manent, and  will  continue  in  use  long  after  tbe 
determination  of  the  defendant's  lease.  Why 
should  he  pay  for  it,  when  in  point  of  fact  he 
has  never  agreed  to  such  payment?  Because 
it  is  a  "tax,"  says  the  lessor,  and  therefore  is 
included  within  the  burdens  which  tbe  tenant 
agreed  to  pay.  But  it  is  not  a  "tax,"  literally, 
and  nothing  in  the  lease  defines  anv  expressed 
intent  by  either  party  that  it  should  be  paid  by 
the  lessee.  To  this  it  is  replied  that  thuB  oonrt 
has  said  an  assessment  is  a  tax,  or  is  to  be  con- 
sidered as  a  tax.  In  a  certain  class  of  cases. 
But  to  that  it  can  be  well  answered  that  this 
is  not  a  case  belonging  to  that  class,  and  there- 
fore the  contract  of  the  parties  must  be  ad- 
judged by  the  ordinary  rules  of  interpretation, 
and,  being  so  adjudged,  all  the  authorities 
concur,  and  manliest  legal  principles  require, 
that  it  should  be  declared  that  the  defendant 
never  agreed  to  pay  the  assessment  in  ques- 
tion, eiUier  expressly  or  by  any  necessary  im- 
plication. 

The  judgment  of  the  eaurt  bdav  u  rewrmi^ 
and  judgment  is  now  entered  for  the  defend* 
ant  upon  the  special  verdict,  with  costs. 
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a  eireadn  bg^  driv- 


!•   One  who  narrows 


Ing^  piles  and  fllline  out  to  them  in  order 

to  protect  his  abutting  land  is  liable  for  injuries 
thereby  oausod  by  floodinir  in  time  of  freshet  to 
land  on  the  opposite  side  of  the  stream. 

2.  The  cost  of  reetorinfi^  land  to  ita 
fbrmer  condition  is  the  proper  measure 
of  rtamngcis  for  injury  thereto  when  this  ie 


KoTE.— Cost  of  restiircuion  as  meamrt  of  damages 
for  injuries  to  real  property. 

The  rule  stated  in  the  main  case  is  supported  by 
17L.R.A. 


the  general  current  of  authorities.   Some 

say  that  the  measure  of  damages  iV>r  Injury  to  real 

property  is  the  depreoiation  in  value,  while  otheis 
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len  fhan  the  dimlnotion  In  the  market  value  of 
UnB  whole  property  by  reason  of  the  Injury;  but 
If  the  cost  of  restoring  is  more  than  the  diminu- 
tion, the  latter  is  ffenerally  the  true  measure  of 


&  Proof  of  the  cost  of  remtturiMig  land 
to  its  ibrmor  condition  and  proof  of  the 
diminution  In  the  market  value  are  both  admis- 
sible on  the  question  of  damages  to  be  awarded 
for  an  injury  thereto. 

(October  4, 188S.) 

APPEAL  by  defendant  from  a  Judgmeot  of 
tlie  General  Term  of  the  Supreme  Court, 
Fifth  DepartmeDt,  affirmiog  a  judgment  en- 
tered in  the  office  of  the  clerk  of  Steuben 
County  upon  the  report  of  a  referee  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
^ama.cre8  for  injuries  to  plaintiff's  land  alleged 
to  have  been  caused  bv  the  wrongful  narrow- 
4ng  by  defendant  of  the  channel  of  a  stream. 
A  firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  De  Merrille  Paig^e,  for  appellant: 

The  referee  adopted  an  improper  measure  of 
damages  and  received  improper  evidence  to 
prove  the  same. 

The  measure  of  damages  was  the  diminution 
in  the  value  of  the  real  estate. 

Barrick  v.  Sch^erdecker,  48  Hun,  855;  Wal- 
lace  V.  Drew.  59  Barb.  423;  Van  Buren  v.  FUh- 
JtaidM.  Water  Worka  Co.  60  Hun.  448,  citing 
-Colriek  v.  Swinburne,  8  Cent  Rep.  701, 105  Isi 
T.  508;  Cauidy  v.  Le  Fem-e,  46  N.  Y.  562; 
Francie  v.  Sehcdlkopf,  58  N.  Y.  152;  Daggett 


V.  Cahoee,  27  N.  Y.  S.  R.  630;  1  Sedgw.  Dam- 
ages, 7th  ed.  274.  note,  citing  State  y.  Tlie  Oo> 
ernor,  25  N.  J.  L.  333. 

The  referee  has  found  that  the  water,  in 
times  of  hi^h  water,  originally  ran  over  a  por- 
tion of  plaintiff's  lot,  and  that  the  creek  banks 
were  originally  four  or  five  feet  in  height. 

It  appears  by  the  undisputed  evidence  that 
the  plaintiff  has  procured  the  dumping  of  ashes 
and  other  refuse  on  his  land,  so  as  to  raise  the 
banks  three  or  four  feet  from  the  original 
height. 

If  the  referee's  theorv  be  sustained,  that  the 
construction  of  defendant's  piling,  so  that  it 
interfered  with  the  flow  of  water  in  times  of 
extraordinary  high  water  is  actionable,  then  it 
must  be  held  that  the  foregoing  acts  of  plaintiff 
were  wrongful  and  contributed  to  injuries 
complained  of. 

In  that  event  the  defendant  is  not  liable  for 
the  injury. 

Avery  v.  Empire  Woolen  Oo.  82  N.  Y.  582; 
Angell,  Watercourses,  §  882. 

Courts  do  not  allow  a  wrongdoer  to  measure 
the  damage  caused  by  his  wrongful  act. 

WoodardY.  New  York,  L,  B,  A  W.  R  Co.  9 
Cent.  Rep.  298,  106  N.  Y.  369;  Davis  v.  Man- 
roe,  10  West.  Rep.  217,  66  Mich.  485. 

The  flood  only  did  what  the  dtiendant  had 
a  right  to  do  if  it  is  illegal  to  fill  up  and  pile 
on  tne  banks  of  a  creek  or  to  raise  the  banks. 

Avery  v.  Empire  Woolen  Oo,  eupra;  Fierce  v. 
Kinney,  59  Barb.  56. 

The  undisputed  evidence  of  several  witnesses 
shows  that  the  channel  remaining  was  suffi- 


vajr  it  is  the  cost  of  restoration.    But  a  careful  ex- 
amination of  the  cases  will  show  that  in  few  if 
any  has  the  court  failed  to  adopt  the  rule  which 
-would  keep  the  damai^e  down  to  the  smaller  of  the* 
-two  measures. 

In  Easterbrook  v.  Brie  R.  Co.,  51  Barb.  94,  the 
<oourt  said  that  for  damages  by  a  flood  whereby 
«:ravel  was  cast  on  the  land  the  legal  rule  of  dam- 
ages had  no  refereooe  to  tbe  cost  of  removing  it 
Imt  was  the  depreciation  in  value  of  the  land.  But 
In  this  case  the  deposit  was  comparatively  ezten- 
alve  so  .that  cost  of  removing  it  would  probably 
•equal  if  not  greatly  exceed  the  value  of  the  soil 
-covered  by  it. 

A  Massachusetts  case  holds  that  the  cost  of  re- 
«DOving  gravel  wrongfully  cast  on  one*s  land  is 
proper  for  a  consideration  in  estimating  damages 
although  it  does  not  constitute  a  measure  of  dam- 
ages.   Holt  V.  Sargent,  15  Gray,  97. 

But  in  Seely  v.  Selden,  81  Pa.  802,  100  Am.  Dec* 
'642,  the  cost  of  removing  a  wrongful  deposit  of 
Can  bark  in  a  similar  case  was  held  to  be  the  meas- 
ure of  damages  provided  this  was  less  than  the 
amount  of  diminution  of  the  value  of  the  property* 

A  later  Pennsylvania  case  also  holds  that  the 
measure  of  damages  for  the  pollution  of  a  stream 
jmd  deposit  of  refuse  on  a  riparian  owner^s  lands 
Ss  the  cost  of  restoring  them  to  their  former  con- 
-dition,  or  their  value  in  case  it  will  be  equaled  or 
exceeded  by  the  cost  of  restoration,  and  not  the 
•dtfferenoe  between  theiv  value  in  theur  original 
And  their  present  condition.  Lentz  v.  Carnegie, 
146  Pb.  612. 

So  a  plaintiff  suing  a  borough  for  constructing  a 
jrtitter  whereby  his  land  is  continuously  overflowed 
ia  entitled  to  recover  the  cost  of  filling,  if  that  is 
-necessary  to  keep  the  water  from  coming  upon 
tbe  land.    Weir  v.  Plymouth,  1  Pa.  Adv.  Hep.  750. 

And  in  Sabine  ART.  B.  Go.  v.  Joachimi,  58  Tex. 
490,  it  was  held  that  the  damages  for  flooding  un- 
<7T.  R   A 


planted  land  was  the  cost  of  restoring  it  to  its 
former  condition  with  compensation  for  tbe  loss 
of  its  use. 

In  Jones  v.  Gooday,  8  Mees.  Si  W.  1^  which  was 
a  case  of  trespass  for  cutting  a  ditch  along  the 
edge  of  plaintifTs  close  and  taking  away  a  strip  of 
his  soil,  the  court  instructed  the  Jury  to  give  plain- 
tiff such  damages  as  they  thought  he  had  sus- 
tained, and  it  was  on  appeal  held  that  the  expense 
of  restoring  the  soil  was  not  the  measure  of  dam* 
ages  but  that  this  was  the  value  of  the  land  to  the 
plaintiff.  The  court  illustrated  the  case  by  saying 
that  if  the  sea  was  let  in  on  land  ^orth  £20  the 
value  of  the  land  would  be  the  extent  of  the  dam- 
age and  not  the  cost  of  extensive  engineering  to 
get  the  water  off  again. 

This  English  case  was  followed  in  Mueller  v.  St. 
Louis  &  I.  M.  B.  Ck).,  81  Mo.  282,  in  which  soil  had 
been  carried  away  by  a  railroad  company  and  ap- 
plied to  its  own  use. 

A  landowner  may  recover  for  a  trespass  by  build- 
ing a  dam  and  digging  a  trench  on  his  pr8mi8eF« 
the  expense  of  removing  tbe  dam,  filling  the 
trench,  and  restoring  the  premises  to  tbeir  former 
condition,  and  tbe  loss  of  the  use  of  them  during 
the  time  which  this  would  reasonably  require. 
Cavanagh  v.  DurgUi  (Mass.)  June  22, 1892.        "* 

The  same  rule  followed  in  the  main  case,  as  to 
taking  the  cost  of  restoration  as  the  measure  of 
damages  if  that  is  less  than  the  amount  of  diminu- 
tion in  value  Is,  applies  where  ditches  and  turn- 
pikes were  unlawfully  thrown  up  on  a  person^s 
land.    Ziebarth  v.  Nye,  42  Minn.  541. 

So  for  breaking  plaintiff^s  close  the  sum  re- 
quired to  restore  tbe  premises  as  ttiey  were  before 
the  breaking  is  the  measure  of  damages  unless 
special  damages  are  alleged.  Larsen  v.  Oregon  B. 
&  Nav.  Co.  19  Or.  240, 8  Ky.  &  Corp.  L.  J.  160. 

And  the  cost  of  tilling  up  excavations  is  the 
,  measure  of  damages  where  they  have  been  wrong- 
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cient  for  all  tlie  water  in  ibe  creek  in  times  of 
all  ordinary  high  water.  Defendant's  piling 
was  not  tberefore  a  nuisance  per  m. 

I'ierce  v.  Kinney,  supra;  Wet  more  T.  At- 
lantic White  I^d  Co,  87  Barb.  97. 

Not  being  a  nuisance  per  m.  and  no  negli- 
gence in  its  construction  having  been  shown, 
no  cause  of  action  has  been  shown  against  the 
defendant. 

Slater  v.  Fox,  5  Hun,  544. 

Defendant  was  not  liable  for  the  damages 
resulting  from  an  unusual  flood. 

Walhiae  v.  Drtic,  59  Barb.  418;  Chenango 
BHdye  Go.  v.  Paige,  83  N.  Y.  178,  88  Am.  Rep. 
407;  Angell,  Watercourses,  §§834,  847-849, 
and  cases  there  cited;  New  York  y.  Bailey,  2 
Deoio,  483;  Jonee  v.  Turner,  46  Barb.  627. 

Unless  the  piling  was  the  proximate  cause 
the  defendant  was  not  liable. 

Ryan  v.  New  York  Cent.  R.  Co,  85  N.  Y. 
210;  Sheldon  V.  Sherman,  43  N.  Y.  484,  1  Am. 
Hep.  569;  Anffell,  Watercourses,  §  847. 

Mr.  Daniel  L.  Benton,  for  respondent: 

Parties  who  cause  a  nuisance  by  acts  done 
on  lands  of  a  stranger,  are  liable  for  its  con- 
tinuance, and  it  is  no  defense  that  they  cannot 
lawfully  enter  and  abate  the  nuisance,  without 
rendering  themselves  liable  to  the  owner  of  the 
land. 

S^niih  V.  Elliott,  9  Pa.  845;  Uline  v.  New 
York  Cent.  <k  H.  R.  R.  Co.  2  Cent.  Rep.  116, 
101  N.  Y.  98;  4  Wait,  Act.  &  Def.  771;  Che- 
nanco  Bridge  Co.  v.  Lewit^,  68  Barb.  Ill;  8im- 
wone  V.  Evereon,  124  N.  Y.  819;  Sitorde  v.  Ed- 


gar, 59  N.  Y.  85,  17  Am.  Rep.  295;  Trrine  v. 
Wood,  51  N.  Y.  280,  10  Am.  Rep.  608;  Beir  v. 
Cooke,  87  Hun,  88:  Beekmth  ▼.  Grietcold,  2» 
Barb.  291;  Yatee  v.  Yates,  9  Barb.  845. 

Defendant  having  erected  the  piling  for  his 
own  benefit,  namdy,  to  protect  his  land,  i» 
Liable  for  the  reason  he  is  directly  benefited  by 
its  continuance. 

Swards  v.  Edgar,  supra;  4  Wait,  Act,  &  Def. 
772,  and  cases  cited;  BdussY.  Cowing,  1  Laniw 
288. 

The  proper  rule  of  damage  was  such  dam- 
aj^s  as  the  plaintiff  had  sustained  prior  to  thd^ 
time  of  the  commencement  of  the  action. 

Jutte  ▼.  Hughes,  67  K  Y.  267;  Ulins  v,  Ne» 
York  Cent,  di  E.  R.  R,  Co.  supra;  Barriek  y. 
Sch^erdecker,  128  N.  Y.  62. 

Where  an  unforeseen  cause  combines  with 
the  defendant's  unlawful  act  in  producing  the 
injurv,  the  defendant  will  be  held  liable,  where 
the  obstruction  is  a  nuisance  and  unlawful,  as- 
in  this  case.  The  defendant  had  no  right  U> 
create  a  nuisance  and  speculate  as  to  the  prob- 
able consequences  of  his  act 

Salisbury  v.  Berehenroder,  106  Mass.  458,  ^ 
Am.  Rep.  854;  Diekinson  ▼.  Boyle,  17  Pick. 
78,  28  Am.  Dec.  281;  Woodward  v.  Aborn,  3£^ 
Me.  271,  58  Am.  Dec.  699. 

O'Brieny  J, ,  delivered  the  opinion  of  the 
court: 

The  recovery  in  this  case  is  based  upon  the 
wrongful  obstruction  by  the  defendant  of  a> 
stream  or  watercourse,  in  consequence  of  which 


fully  dug  CD  private  premises  while  prospeotloff 
for  mluerml.  Bt.  Louis  Manganese  Co.  v.  Miller 
(Ark.)June22.1889. 

The  cost  of  rertoring  a  meadow  damaged  by  a 
fire  set  by  railroad  locomotives  Is  the  measure  of 
daroafres.  Vermllya  v.  Chicago,  M.  ft  St.  P.  B.  Co. 
66  Iowa.  606. 

Id  a  Kansas  case  an  instruction  as  to  damages 
from  fire  set  by  locomotives  was  alleged  to  be  mis- 
leading, but  the  court  held  that  it  was  not  so  and 
said  that  while  decrease  in  rental  value  might  be 
the  better  measure  of  damages  the  difference  in 
value  of  the  land  before  and  after  had  been  held  a 
proper  measure  and  that  in  some  cases  the  amount 
necessary  to  restore  the  property  to  its  original 
condition  might  be  awarded.  Fort  Scott,  W.  A  W. 
R.  Co.  V.  Tubbs.  47  Kan.  630. 

In  Jacksonville,  T.  &  K.  W.  R.  Co.  v.  Peninsular 
Land  ft  T.  Co.  (Fla.)  17  L.  R.  A.  38,  the  value  of 
buildings  destroyed  by  fire  set  by  a  railroad  loco- 
motive Is  said  to  be  the  measure  of  damages  and 
that  the  cost  of  restitution  is  not  such  measure  al- 
though It  Is  an  element  to  be  considered. 

The  cost  of  putting  a  house  in  as  good  condition 
as  it  was  before  with  reasonable  compensution  for 
the  loss  of  its  use  may  be  allowed  as  the  measure 
of  damages  for  injuries  by  an  overflow  of  water  or 
the  difference  between  the  value  before  and  after 
the  injury  with  such  compensation  may  be  given. 
Galveston.  H.  ft  8.  A.  R.  Co.  v.  Ware,  67  Tex.  685. 

For  injury  to  property  by  an  adjoining  nuisance 
the  cost  of  repairing  the  injury  done  and  of  pre- 
venting future  injury  is  the  measure  of  damages 
where  the  property  has  been  put  in  a  condition  to 
be  unaffected  by  the  nuisance  in  the  future.  Bar- 
rick  V.  Schifferdecker,  128  N.  Y.  52. 

The  cost  of  providing  a  crossing  is  the  measure 
of  recovery  if  any  for  damming  up  a  shallow 
stream,  so  as  to  make  it  navigable  thereby  destroy- 
ing its  rordabillty.  Sliver  Creek  Nav.  ft  Imp.  Co. 
V.  Mangum.  61  Miss.  680. 

17  L.  R.  A. 


The  damages  for  removing  a  portion  of  a  fence 
are  the  cost  of  repairing  It.  Loker  v.  Damon,  IT 
Pick.  284;  Marvin  v.  Pardee,  64  Barb.  858. 

But  the  oost  of  restoring  property  to  its  former 
condition  cannot  be  added  to  the  amount  by  which 
the  value  is  diminished  as  this  would  manifestly 
constitute  double  damages.  MaysvUle  v.  Stantoa 
(Ky.)  12  Ky.  L.Bep.  686. 

For  removing  the  lateral  support  to  land  th»- 
measure  of  damages  Is  held  to  be  the  diminutioD 
of  value  to  the  property  and  not  the  oost  of  re- 
storing it.  Moellering  v.  Evans,  6  L.  R.  A.  448, 121 
Ind.  105;  McGuire  v.  Grant,  26  N.  J.  L.  8S6, 67  Am» 
Deo.  40;  Gilmore  v.  DrisooU,  122  Mass.  100,  23  Anu 
Rep.  812;  Ulrick  v.  Dakota  Loan  ft  T.  Co.  (&  Dak^ 
April  5, 1802,  affirming  Oct.  20, 180L 

The  reason  for  this  Is  stated  to  be  that  the  settling 
of  the  surface  may  but  slightly  affect  the  value  of 
the  property  while  restoration  might  be  very  cost* 
ly.  This  reasoning  applies  with  a  special  force- 
where  the  damage  Is  chiefly  in  the  subeldenoe  or 
the  ground  itself  without  destroying  any  build* 
Ings. 

For  damages  to  property  by  a  tenant  the  land* 
lord  cannot  recover  the  cost  of  restoring  the  prop- 
erty unless  he  has  made  the  repairs,  but  in  that, 
case  the  market  value  of  reversion  Is  the  meas- 
ure of  damages.  Fagan  v.  Whitoomb  (Tex.  Appj 
Nov.  27, 1888. 

This  decision  Is  based  upon  the  authority  of 
Wood*s  Landlord  and  Tenant,  p.  642,  which  lay» 
down  such  rule  as  governing  in  suits  by  a  landlord 
before  the  tenant*s  term  is  ended  for  breach  of  cov- 
enant to  repair.  The  reason  given  for  the  rule  ii^ 
the  English  cases  which  enforce  it,  Is  that  the  In- 
jury to  the  reversion  depends  upon  the  time  when 
the  landlord  is  entitled  to  possession  and  would 
seem  inapplicable  where  suit  Is  brought  by  th* 
landlord  after  the  term  Is  ended.  B.  A.  B. 
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^he  plflintffTs  land  was  flooded,  and  the  aoil 
"Washed  away,  nnd   personal  property  thereon 
•destroyed.    The  trial  was  had  before  a  referee, 
and,  as  the  evidence  was  conflicting  upon  the 
essential  issues  of  fact,  we  must  be  governed 
]^  the  findings  in  reviewing  the  case.     The 
'€»nacadea  creek  is  a  non-navi^ble  stream, 
originally  over  100   feet  in  width,   passing 
tbrouffh  the  city  of  Homellsville  in  an  easterly 
direction.    The  lots  of  the  plaintiff  are  on  the 
-southerly  bank  of  this  stream,  and  those  of 
the  defendant  on  the  northerly,  and  nearly  op- 
posite each  other.    The  lands  in  the  vicinity 
have  been  from  time  immemorial  subject  to 
some  overflow  from  the  creek  during  freshets 
and  in  time  of  very  high  water,  though  it  does 
not    appear    what,  if   any,  damage   resulted 
therefrom.    In  order  to  protect  the  lots  abut- 
ting on  this  creek  at  the  point  in  question  from 
the  overflow,  the  owners  on  both  sides  had 
raised  the  banks  by  driving  piles  into  the  soil 
^ong   the   shore,  and   covering   them    with 
plank,  and  fliling  in  behind  with  dirt  and  rub- 
bish.    On  the  northerly  side,  and  in  front  of 
the  defendant's  lands,  the  stream  has  been  en- 
croached upon  in  this  way  prior  to  the  year 
1888,  and  narrowed,  so  as  "to  cause  the  water 
to  flow  upon  the  lands  of  the  plaintiff  on  the 
•southerly  side,  though  it  does  not  appear  that 
up  to  that  time  any  very  serious  damage  re- 
sulted.   During  the  summer  of  1888  the  de- 
fendant extended  the  piling  in  front  of  his  lands 
-some  twenty-five  or  thirty  feet  further  into  the 
bed  of  the  stream.    This  new  line  of  piles  was 
-covered  with  plank,  and  filled  in  behmd  with 
•  earth  and  rubbish  and  constructed  in  such  a 
way  tlMt  the  water  would  not  flow  through  it. 
The  referee  flnds  that  this  formed  a  solid  dam 
or  obstruction  extending  into  the  channel  of 
'the  stream  as  it  then  flowed,  obstructing  the 
flow  of  water  for  nearlv  one  third  of  its  width 
as  i  t  existed  before.    The  chan nel  of  the  stream 
•in  front  of  the  plaintiff's  lands  was  thereby  nar- 
rowed and  obstructed  to  the  extent  of  at  least 
twenty  feet    It  is  also  found  that  the  act  of 
the  defendant  in  thus  obstructing  the  flow  of 
water  in  the  stream  was  illegal,  and  dangerous 
'to  the  lands  of  the  plaintiff  on  the  opposite 
•shore  in  time  of  freshets  or  high  water;  that 
on  June  1,  1889,  after  a  long  and  heavy  rain, 
the  water  in  the  stream  raised  several  feet. 
and  increased  in  volume   and   velocity,  and 
-  the  flow  of  the  water  was  dammed  and  ob- 
'Structed  by  the  defendant's  piling,  and  the 
water  was  thereby  displaced,  and  forced  upon 
^the  lands  of  the  plaintiff;  that  this  flow  of  the 
water  upon  the  plaintiff's  land  washed  out  his 
piling  and  the  soil  along  the  shore,  and  de- 
stroyed or  carried  away  lumber,  shingles,  wood, 
.and  other  personal  property  of  the  plaintiff  on 
his  land.    It  is  found  that,  though  the  freshet 
was  unusual  with  respect  to  the  volume  of 
water,  yet  that  similar  ones,  but  of  less  power, 
bave  occurred  in  the  past  and  are  liable  to  oc- 
•cur  in  the  future,  from  heavy  rains  or  melting 
-flnow;  and  in   such  cases  the  obstruction  in 
the  stream,  created  by  the  defendant,  must 
force  the  water  from  its  natural  channel  in 
which  it  was  originally  accustomed  to  flow  up- 
•cn  the  lands  of  the  plaintiff.    The  referee  re- 
ported that  the  plaintiff  was  entitled  to  judg- 
ment for  the  damages  caused  by  the  diversion 
•of  the  water  from  tne  channel  of  the  stream  by 
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the  defendant's  act  to  the  plaintiff's  lands,  and 
he  assessed  the  damages  at  $866.25.  The  gen* 
ernl  term  has  affirmed  the  judgment. 

Irrespective  of  any  question  of  negligence 
or  malice,  a  riparian  owner  who,  by  his  will- 
ful act,  diverts  the  waters  of  a  natural  stream 
from  its  accustomed  channel,  and  causes  them 
to  flow  upon  the  lands  of  his  neighbor,  is  lia- 
ble for  the  resulting  damages.  MeKee  v.  Del- 
atoare  dh  U,  Canal  Co.  125  N.  Y.  353.  All  tiie 
facts  necessary  to  the  application  of  that  prin- 
ciple have  been  found  by  the  referee,  and  none 
of  them  are  so  destitute  of  evidence  for  their 
support  as  to  warrant  us  in  disturbing  the 
judgment.  Tbere  is,  however,  a  question  of 
law  in  the  case  of  some  importance.  The  ref- 
eree allowed  the  plaintiff  $520,  the  cost  of 
1,600  cubic  yards  of  soil  washed  away  by  the 
flood.  On  the  trial  a  witnef^s  for  the" plaintiff 
was  asked  the  following  question:  "  What 
is  the  value  per  cubic  yard  of  filling  in  that 
washout?"  The  defendant  objected  that  the 
testimony  was  incompetent  and  that  the  meas- 
ure of  damages  sought  to  be  proved  thereby 
was  improper.  The  referee  overruled  the  ob- 
jection, and  the  defendant  excepted.  This  ex- 
ception raises  the  quesrion  whether  this  evi- 
dence was  competent  and  admissible  to  prove 
the  damages  which  the  plaintiff  had  .sustained. 
There  is  no  doubt  that  the  diminution  in  the 
value  of  the  land  is  the  general  rule  for  meas- 
uring the  damages  in  an  action  for  an  injury 
to  real  property  of  a  permanent  character. 
But  this  rule  is  subject  to  some  exceptions,  as 
it  would  in  some  cases  be  incapable  of  applica- 
tion. If  my  neighbor  remove  from  my  land, 
by  means  of  a  trespass,  a  load  of  sand  or 
gravel,  the  act  might  have  no  appreciable  ef- 
fect upon  the  value  of  the  property  as  a  whole, 
and  yet  I  would  be  entitled  to  damages,  but  in 
that  case  they  would  be  measured  by  the  value 
of  the  sand  or  gravel  removed,  and  the  ex- 
penses of  repairing  any  injury  caused  by  its  re- 
moval. If  buildmgs  are  injured,  fences  or 
other  fixtures  removed,  the  cost  of  restoring 
the  buildings  and  the  value  of  the  fixtures 
would  generally  constitute  complete  indem- 
nity. In  this  ease  the  defendant  is  chargeable 
with  removing  a  portion  of  the  soil  from  the 
plaintiff's  land.  Had  the  quantity  removed 
been  one  yard,  instead  of  1,600,  no  one,  it  is 
believed,  would  then  contend  that  the  plaintiff 
would  be  restricted  to  such  damages  as  he 
could  show  by  the  diminution  in  value  of  the 
land.  In  this  respect  the  present  is  a  border 
case.  It  is  difficult  to  formulate  a  general 
rule  that  would  apply  to  all  cases  of  injurv 
such  as  this  to  real  property.  Had  the  defend- 
ant broken  a  window  in  the  plaintiff's  house, 
there  is  no  doubt  that  the  cost  of  completely 
repairing  it  would  be  the  proper  messure  of 
damages.  There  are  many  cases  of  injury  to 
real  estate  where  the  cost  of  repairing  the  in- 
jury may  be  the  proper  measure  of  damages. 
The  owner  is  not  in  every  case  of  injury  to  the 
soil,  the  trees,  or  the  fixtures  driven  to  proof 
of  the  diminution  in  value  of  the  estate  by  rea- 
son of  the  injury,  in  order  to  establish  his  dam- 
ages. The  rule  seems  to  be  that,  when  the 
reasonable  cost  of  repairinsr  the  injury,  or,  in 
this  case,  the  cost  of  restoring  the  land  to  its 
former  condition,  is  less  than  what  is  shown 
to  be  the  diminution  in  the  market  value  of 
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the  wliolc  properly  by  reason  of  the  injuiy, 
siirli  cost  of  rustoratioQ  is  the  proper  measure 
of  (lamnges.  On  the  other  hand,  when  the 
cost  of  reslonng  is  more  than  such  diminution, 
the  latter  is  generally  the  true  measure  of  dam- 
ages, the  rule  of  avoidable  consequences  re- 
Quiring  that  in  such  a  case  the  plaintiff  shall 
diminish  tbe  loss  as  far  as  possible.  Sedgw. 
Damages.  8th  ed.  $§  982,  980,  V47.  OraefOe 
▼.  Carpenter,  70  Iowa,  IM;  Walten  y,  Cham- 
berlin,  65  Mich.  888,  8  West  Rep.  772;  Ijentz 
V.  Carrugie,  145  Pa.  612 ;  Dvffield  v.  Rasenz- 
veig,  144  Pa.  689;  8eely  t.  Alden,  61  Pa.  802, 
100  Am.  Dec.  642.  The  loss  of  the  use  of  the 
property  in  the  meantime  in  consequence  of 
the  injury  has  sometimes  been  allowed,  and 
would  seem  to  be  reasonable  and  just.  There- 
fore proof  of  the  cost  of  restoring  the  land  to 
its  former  condition,  and  proof  of  the  diminu- 
tion in  the  market  value  of  the  lot,  were  in  this 
case  alike  admiSHible.  There  were  two  meth- 
ods of  mensuring  the  damages,  depending  upon 
circumstances,  and  all  competent  evidence  of- 
fered should  have  been  received  by  the  referee, 
and  hence  it  was  not  error  to  admit  proof  of 
tbe  cost  of  restoring  the  soil  to  the  condition 
it  was  in  before  the  overflow.  Seeipy,  Alden, 
supra.  But  there  was  no  evidence  offered  by 
either  party  in  regard  to  the  effect  of  the  in- 
jury upon  tbe  market  value  of  the  lot,  and  we 
cannot  know  from  the  record  whether  the  dim- 
inution in  value  was  more  or  less  than  the 
cost  of  restoration.  The  evidence  offered,  be- 
ing competent,  furnished  some  proof  as  a  basis 
for  the  award  of  damages,  and  It  cannot  be 
said  that  the  referee's  finding  as  to  the  amount 
of  damages  sustained  is  wholly  unsupported 
by  proof.  When  tbines  attached  to  the  soil, 
and  therefore  part  of  the  realty,  are  Injured  or 
destroyed,  or  some  part  of  the  soil  itself  car- 
ried away,  the  value  of  the  thing  injured  or 
destroyed,  and  the  cost  of  replacing  or  restor- 
ing it,  or  the  expense  of  restoring  the  soil  to  its 


condition  x>nov  to  the  injury  or  trespan,  maj^ 
be  proved  in  an  action  by  the  owner  to  recover 
his  damages.    When  all  the  evidence  la  in,  ft 
may  turn  out  that  Uie  diminution  in  value  of" 
the  freehold  is  the  legal  measure  of  damages, 
but  the  value  of  the  thing  taken  or  the  coat  of' 
reparation  is  none  the  less  evidence  upon  the- 
question.    Barriek  v.  Schifferdeeker,  123  N.  Y. 
62;  ArgoUinger  ▼.  Vine$,  82  N.  Y.  808.    The- 
defendant's  exception  was  aimed  at  the  ques- 
tion of  the  admissibility  of  the  evidence,  and 
on  that  point  the  appeal  must  stand  or   fall. 
He  did  not  raise  the  question  that  the  testi- 
mony, though  admissible,  was  not  complete- 
or  sufficient  to  warrant  the  assessment  of  dam- 
ages  by  the  referee.    The  defendant  could' 
have  proved  the  diminution  in  value  of  the  lot 
either  on  cross-examination  of  the  plain Uffa- 
witnesses   or  upon  his  defense ;  but,  as  he 
omitted  to  do  this,  or  to  raise  any  q^uestion  ex- 
cept the  admissibility  of  the  testimony,   he- 
must  be  deemed  to  have  waived  the  necessity" 
of  further  and  more  complete  proof  on  the- 
part  of  the  plaintiff.    When,  as  in  this  case, 
damages  are  to  be  assessed  upon  one  of  twa 
methods,  according  to  circumstances,  and  tbe- 
plaintiff's  proof  is  by  one  of  these  methods 
only,  and  the  defendant  fails  to  supply  t be- 
other  mode  of  proof,  which  may  be  more  faT- 
orable  to  him,  or  to  raise  any  question  as  to- 
the  failure  of  the  plaintiff  to  supply  it  at  the- 
trial,  an  appellate  court  ought  not  to  reverse 
the  judgment,  especially  in  a  case  like  this, 
where  there  is  nothing  to  show,  and  no  claim 
even  made,  that  the  other  theory  of  damages- 
would  be  more  favorable  to  the  defendant. 
As  the  ruling  of  the  referee,  which  is  chal- 
lenged by  the  exception,  was  strictly  correct^ 
the  judgment  ihould  be  affirmed* 
All  concur. 

Motion  for  reargument  overruled  October 
25, 1892. 
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*A  person  to  whoos  a  telegraphic  oses- 
sag^e  was  addressed  and  sent»  inform- 
ing  him  of  the  desperate  illness  of  his 
brother  and  requestiDff  him  to  come,  is  not  en- 
titled to  recover  of  tbe  telegraph  company  dam- 
aj^es  on  account  of  mental  pain  and  sufferlnsr* 
alleved  to  have  resulted  to  the  plaintiff  from 
failure  of  the  company  to  deliver  him  the  mes- 
BBkfte  in  due  time,  and  from  delayinir  delivery  till 
too  Into  to  take  the  last  train  available  for  reach- 
ing the  brother  before  his  death  occurred, 

(March  26, 1992.) 
^Hcadnote  by  Lumpkin,  J, 


ERROR  to  the  City  Court  of  Macon  to  review 
a  Judgment  sustaining  a  demurrer  to  so* 
much  of  the  complaint  in  an  action  brought  to 
recover  damages  lor  failure  to  promptly  deliver 
a  telegraph  message  as  sought  to  recover  dam- 
ages alleged  to  have  been  caused  by  mental 
suffering.     Affirmed. 

Tbe  facts  are  stated  in  tbe  opinion. 

Messrs.  Hardeman*  Davis  A  Tomer- 
for  plaintiff  in  error. 

Messrs.  Giistin,  Gnerry  &  Hall  for  de- 
fendant in  error. 

Lumpkin,  J.,  delivered  the  opinion  of  the- 
court: 

Tbe  exact  question,  briefly  stated,  is  whether 
a  person  to  whom  a  telegraphic  message  an- 
nouncing the  dying  condition  of  a  brother  wa» 
sent,  but  by  gross  negligence  of  the  company 


NoTB.— In  connection  with  the  very  full  review 
of  the  authorities  by  the  court  in  the  above  case, 
see,  on  the  subject  of  damaflres  for  neirlect  to  de> 
liver  telegram,  notes  to  Western  U.  Telear.  Go.  v. 
Brown  (Tez.t  2  L.  R.  A.  760;  Reese  v.  Western  U. 

nUKA, 


Teleg.  Cki.  (Ind.)  7  L.  R.  A.  588;  Youn«  v.  Western. 
U.  Teleflr.  Co.  (N.  0.)  9  L.  R.  A.  MS:  Western  U» 
Teleg.  Co.  v.  Rofters  (Miss.)  18  L.  B.  A.  8S0. 

As  to  damages  for  mental  angruisli,  see  also  fioCr 
to  Chicago  v.  McLean  (UU  8  L.  B.  A.  7Q6b 


See  also  20  L.  R.  A.  172;  21  L.  R.   A.  70(1,  810. 
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was  not  delivered  with  dnepromptDess,  so  that 
he  was  unable  to  reach  the  brother's  bedside 
before  death  transpired,  can  reooyer  substantial 
damages  for  the  mental  suffering  caused  by  the 
eompany's  failure  of  duty.  The  plaintiff  does 
not  claim  to  have  sustained  any  pecuniary  loss, 
but  seeks  recompense  for  the  mental  anguish 
due  to  losing  the  opportunity  of  being  with  his 
brother  in  hte  last  hours.  The  Question  has  not 
been  ruled  on  by  this  court  The  expressions 
used  in  Cooper  v.  Muttins,  80  Gki.  152,  76  Am. 
Dec.  638,  do  not  cover  it,  because  that  was  a 
case  of  physical  injury.  But  there  is  no  lack 
of  authority  in  other  Jurisdictions.  The 
trouble  lies  in  the  directly  opposite  views  of  the 
several  learned  courts  which  have  passed  upon 
the  question.  Consequently  the  two  conflict- 
ing lines  of  decision  may  be  compared,  to 
ascertain  which  is  the  more  consonant  with 
long-established  and  well-recognized  princi- 
ples. The  Supreme  Court  of  Texas,  in  1881, 
held  that  damages  are  recoverable  for  such  an 
injury.  So  in  5>  BeUe  v.  Western  U,  Teleg. 
Oo,  55  Tex.  808,  40  Am.  Bep.  805.  No  direct 
authority  is  cited  for  this  ruling,  but  the  court 
adopts  as  law  a  bare  suggestion  made  by  the 
text-writers  Shearman  and  Redfield  in  their 
work  on  Negligence  (vol.  2,  g  756).  The  cases 
referred  to  in  the  opinion  were  actions  for 
physical  injuries,  of  which  the  mental  agony 
forms  an  inseparable  component.  But  the  de- 
cision is  followed  with  more  or  less  restriction 
by  the  same  court  in  numerous  later  cases. 
Gulf,  a  dh  S.  F.  Teleg.  Co,  v.  Levy,  59  Tex. 
542,  568,  46  Am.  Rep.  278;  Stuart  v.  Weetem 
U.  Teleg,  Co.  66  Tex.  580,  59  Am.  Bep.  628; 
Loper  V.  Weetem  U,  Teleg,  Oo,  70  Tex.  689; 
Western  U.  Teleg,  Co,  v.  Qfoper,  71  Tex.  507,  1 
L.  R.  A.  728;  Western  IJ.  TeUg,  Co.  v. 
Broeeche,  72  Tex.  654;  Western  U.  Teleg,  Co,  v. 
Simjmn,  78  Tex.  422;  Western  U.  Tel^,  Co.  v. 
Adams,  75  Tex.  588,  6  L.  R  A.  844;  Western 
U.  Teleg.  Co,  v.  Feegles,  75  Tex.  587;  WesUm 
U,  Teleg.  Co,  v.  Moore,  76  Tex.  66;  Qulf,  G,  db 
8.  F.  Teleg.  Co.  v.  Richardson,  79  Tex.  649; 
Western  U.  Teleg.  Co.  v.  Rosentreter,  80  Tex. 
406;  Western  U.  Tel^.  Co.  v.  Jones,  81  Tex. 
871;  Brie  Teleg,  db  Teleph.  Co,  v.  Grimes,  82 
Tex.  89;  PotUv,  Western  U,  Teleg,  Co,  82 Tex. 
546.  This  doctrine  has  involved  the  court  in 
some  inconsistencies,  as  shown  by  the  opinion 
in  Western  C.  Teleg.  Co,  v.  Rogers,  68  Miss. 
748,  and  hyJudge  Thompson's  article  on  this 
subject  in  88  Cent.  L.  J.  5.  Compare  cases  of 
Stuart,  Adams,  Feegles,  Moore,  Rosentreter, 
and  Potts,  supra,  with  those  of  Western  U. 
Td^i.  Co.  V.  Kirhpairiek,  76  Tex.  217;  Western 
U.  Teleg.  Co.  v.  Broum,  71  Tex.  728,  2  L.  R.  A. 
766;  and  RoweU  v.  Western  U.  Teleg.  Co.  75 
Tex.  26.  Nevertheless  the  Texas  doctrine  has 
ffotten  a  strong  following  in  other  courts. 
Beadey  v.  We»tem  U,  Teleg.  Co,  39  Fed.  Rep. 
181;  Chapman  v.  Western  U.  Teleg.  Co.  12  Kv. 
L.  Bep.  265;  Toung  v.  Western  U.  Teleg.  Co, 
107  N.  C.  870,  9  L.B.  A.  669.  See  Tliampson 
v.  Western  U.  Teleg.  Co.  107  N.  C.  449;  Sher- 
riU  V.  Western  U.  Teleg.  Co.  109  N.  C.  527; 
Wadsuiorih  v.  Western  U.  Teleg.  Co.  86  Tenn. 
1(85;  Western  XT.  Tel^.  Co.  v.  Henderson,  89 
Ala.  510;  Reese  v.  Western  V.  Teleg.  Co,  123 
Ind.  294,  7  L.  R  A.  588;  Thomp.  Elect.  §  878 
Mtseq, 

The  Alabama  and  Indiana  courts  have  gone 
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no  further  than  holding  that  the  sender  of  the 
messaj^e  can  recover  for  mental  suffering.  In 
Illinois  it  was  cautiously  held  that  nominal 
damages,  "at  least,"  might  be  recovered. 
Logan  v.  Western  XT.  TeQg.  Co.  84  111.  468. 
These  rulings  involve  various  perplexing  ques- 
tions on  which  they  do  not  all  agree.  Whether 
the  person  to  whom  the  messsge  is  sent,  as  well 
as  the  sender,  can  recover;  whether  the  action 
is  grounded  in  contractor  in  tort;  whether  the 
violation  of  a  contract  involving  feeling  is  a 
proper  basis  for  awarding  substantial  damages 
for  injury  to  feelings  alone;  to  what  extent  the 
message  must  show  on  its  face  the  family  rela- 
tionship; whether  the  damages  to  be  given  are 
in  their  nature  punitive  or  compensatory, — 
these  are  the  chief  problems  encountered,  and 
solved  in  variant  ways.  Some  of  the  castes  rest 
on  breach  of  contract;  of  which  some  hold 
that  the  sendee  also,  being  the  beneBciary  of 
the  contract,  can  maintain  the  action  for  its 
violation.  Cases  of  Henderson,  Richardson, 
Levy,  Chapman,  and  others.  This  view  grap- 
ples with  the  big  question,  How  can  one.  m  an 
action  for  breach  of  contract,  recover  for  mere 
disappointment  or  anguish  of  mind  resultins' 
from  the  breach?  See  Walsh \,  Chicago,  M.  db 
St.  F,  R.  Co.  42  Wis.  23,  24  Am.  Rep.  876. 
The  answer  given  is  that  the  subject-matter  of 
the  contract  is  feeling,  and  the  damage  to 
feeling  by  noncompliance  was  plainly  in  con- 
templation of  the  parties  making  the  contract. 
The  breach  of  many  a  contract,  wl.ich  the 
injured  party  desires  performed,  brings  disap- 
pointment and  blasted  hopes.  Yet  these  men- 
tal consequences,  if  unattended  with  other 
loss,  have  not  usually  been  regarded  ground 
of  recovery.  The  stronger  view  is  that  the 
recovery,  whether  by  sender  or  sendee,  is  bad 
for  the  tort,  or  breach  of  common-law  or 
statutory  duty,  the  contract  serving  merely  to 
create  the  relation  of  duty  between  the  parties. 
Cases  of  Toune,  Reese,  Stuart.  Wadsworth, 
and  others.  'The  difficulty  arising  here  is 
whether,  as  there  is  no  tort  independently  of 
the  contract,  the  contract  can  rightly  be  treated 
as  not  precluding  recovery  in  tort,  and  the  tel- 
egraph company  be  dealt  with,  in  this  respect, 
lixe  a  common  carrier.  A  tendency  is  observed 
to  escape  this  difficulty  bv  applying  Code 
provisions  which  abolish  the  distinction  be- 
tween contract  and  tort,  and  allow  the  plaintiff 
to  recover  on  a  simple  statoment  of  the  frt'^*^ 
of  his  case.  Stuart  and  Wadsworth  cases.  la 
this  state  no  such  abolition  has  been  euectt- 1. 
Regarding  the  nature  of  the  damuues.  the 
majority  opinion  in  this  class  of  decisions  is 
that  they  are  strictly  compensatory,  and  take 
on  the  vindictive  or  exemplary  feature  only  in 
cases  where  the  injury  is  willful,  wanton,  or 
malicious. 

As  against  the  above  authorities,  there  are 
strong  decisions  denying  the  right  of  substan- 
tial recovery  altogether.  West  v.  Western  XT. 
Teleg.  Co,  39  Kan.  98,  7  Am.  St.  Rep.  530; 
Russell  V.  Western  XT.  Teleg.  Co,  8  Dak.  315; 
Western  XT.  Teleg.  Co.  v.  Rigers,  68  Miss.  748-,. 
Chase  v.  Western  U.  Teleg.  Co.  44  Fed.  Rep. 
554;  Crawson  v.  Western  XT.  TeUg.  Co,  47  Fed. 
Rep.  544.  And  see  able  dissenting  opinion  of 
Lurton,  /.,  in  Wadsv)orth*s  Case,  supra.  Tbis 
seems  to  us  the  sounder  view  of  tbe  law.  It  is 
remarkable  that  the  opinions  declaring  in  favor 
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of  recovery  can  polDt  to  do  positive  authority 
older  than  the  nrst  Texas  decision,  in  1881. 
Tbey  do  refer  lo  certain  classes  of  cases  where 
mental  suffering  is  admitted  as  an  element  to 
be  considered  by  the  jury  in  making  their  es- 
timate of  the  damages,  namely,  actions  for 
slander  or  libel,  for  seduction,  for  assault 
without  physical  injury,  for  breach  of  promise 
of  marriage,  and  for  physical  injuries.  But, 
in  every  one  of  these,  it  has  been  maintained 
that  there  is  a  necessary  and  inseparable  in- 
gredient of  pecuniary  injury.  See  Western  U. 
Teltg,  Co,  v.  Rogers^  supra.  In  slander  and 
libel,  where  the  action  is  founded  on  words  not 
actionable ^r  se,  there  must  be  proof  of  special 
damage.  And  where  the  words  are  actionable 
perse  they  have  a  sure  tendency  to  degrade  the 
citizen  in  the  estimation  of  his*  fellows,  which 
results  in  damage  to  his  social  influence  and 
business  efficiency.  Besides,  malice  (express 
or  implied)  is  an  essential  element  in  such  cases. 
In  seduction,  it  has  been  necessary  from  ancient 
times  for  the  plaintiff  to  prove  a  loss  of  serv- 
ices, or  a  relation  from  which  such  loss  might 
occur,  else  the  action  could  not  be  maintained. 
Thus  a  brother,  not  standing  %n  loco  parentis, 
however  great  his  anguish,  and  however  keenly 
he  mav  have  felt  the  disgrace  and  mortification 
caused  by  the  wrongdoer,  could  not  recover  for 
his  mental  suffering.  In  actions  for  technical 
assault,  where  no  physical  injury  was  inflicted 
or  battery  committed,  damages  are  said  by 
some  of  these  authorities  to  be  given  wholly 
for  mental  suffering.  Yet  it  mav  be  that,  the 
injury  being  essentially  willful,  substantial 
damages  are  given  by  way  of  punishing  or 
making  an  example  of  the  wrongdoer.  An 
assault  is  an  active  threat  against  the  body,  an 
offer  of  violence  endangering  the  person,  which 
the  law  redresses  even  in  its  initial  stage,  thus 
protectimr  the  physical  person  more  com- 
pletely. In  actions  for  breach  of  promise,  the 
plaintiff's  financial  loss  plays  a  conspicuous 
part.  Evidence  showing  the  defendant's  sta- 
tion and  reputed  wealth  is  admissible.  At 
common  law,  the  husband  on  marriage  as- 
sumed the  wife's  debts  and  responsibility  for 
her  torts  and  for  support  appropnate  to 'their 
St  a  t  ion.  He  took  a  large  share  of  her  property 
by  that  event,  and  she  acquired  some  rights  in 
his  property.  This  suffices  to  show  that  the 
breach  of  marriage  promise  involved  important 
pecuniary  consequences.  In  actions  for  phys- 
ical injuries,  the  great  consideration  is  the  loss 
of  time  and  the  diminution  of  capacity  for 
work,  of  course  allowing  also  for  the  pain 
endured.  So  far  as  mental  suffering  origmat- 
ing  in  physical  injury  is  concerned,  it  is  rightly 
treated  as  undistinguishable  from  the  physical 
pain.  On  ultimate  analysis,  all  consciousness 
of  pain  is  a  mental  experience,  and  it  is  only 
by  reference  back  to  its  source  that  one  kind 
is  distinguishable  as  mental  and  another  as 
physical.  So,  in  cases  of  physical  injury,  the 
menial  suffering  is  taken  into  view.  But  ac- 
cording to  good  authorities,  where  it  is  distinct 
and  separate  from  the  physical  injury,  it  can- 
not be  considered.  Johnson  v.  WeUs,  Fargo  db 
Co.  6  Nev.  224,  8  Am.  Kep.  245;  Indianapolis 
^  St.  L,  R.  Co.  V.  Stables,  62  111.  318;  Joeh  v. 
Dankioardt,  85  111.  881;  Keyes  v.  Minneapolis 
^St.  L,  R  Co.  86  Minn.  290;  Salina  v.  Tros- 
per,  27  Ean.  544;  1  Sedgw.  Damages,  §  44; 
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Trigg  ▼.  fit.  Louis,  R.  O.  S  K  R.  (h.  Mo. 
147,  41  Am.  Rep.  805;  Dorrahv.  lUinois  Cent, 
ROo.ea  Miss.  14.  7  Am.  St  Rep.  629. 

In  an  action  for  wrongful  attachment,  on  the 
ground  that  the  defendant  was  about  to  dispose 
of  his  property  with  Intent  to  defraud  his 
creditors,  it  was  held  that  the  mortification  was 
a  part  of  the  actual  damage.  Byrne  v.  Oard- 
ner,  88  La.  Ann.  6.  This  was  decided  by  three 
judges,  one  of  the  five  being  absent  and  another 
disqualified,  no  authority  being  cited  save 
Sedgwick  and  the  Louisiana  Code.  Of  course 
it  was  a  case  of  serious  injury  to  the  plaintiff's 
business  standing,  and  therefore,  even  if  sound, 
is  no  authority  on  the  present  question.  In  an 
action  for  false  imprisonment,  or  for  malicious 
arrest  and  prosecution,  mental  anguish  has 
been  held  a  proper  subiect  for  compensatory 
damages.  Fishsr  v.  Hamilton,  49  Ind.  841; 
Stewart  v.  Hiaddax,  68  Ind.  51;  Coleman  ▼. 
Alien,  79  On.  687.  Of  course,  such  injuries  are 
essentially  willful,  and  besides  are  violations 
of  the  great  right  of  personal  security  or 
personal  liberty.  Reference  has  been  made 
also  to  cases  of  passengers  beinir  put  off  railway 
trains,  when  the  mortification,  insult,  and 
wounded  feelings  come  in  to  enhance  the 
damages.  From  the  moment  the  pa.<asengeT 
is  oraered  to  get  off,  he  is  under  duress: 
his  body  is  not  free  to  remain  where  he 
chooses,  and  where  it  has  the  right  to  be.  It 
is  like  an  illegal  arrest  or  an  illegal  impri<^>n- 
ment.  In  all  these  cases,  where  personal  se- 
curity or  personal  liberty  is  infringed,  the 
menUd  suffering  seems  to  be  a  necessary  com- 
ponent in  the  injury.  But  conceding  to  the 
fullest  extent  that  mental  suffering  enters  as 
an  item  of  damage,  or  is  the  gravamen  of  dam> 
age,  in  certain  cases,  it  hardly  admits  of  dis- 
cussion to  show  that  any  deduction  from  them 
which  would  sanction  a  recovery  in  the  pres- 
ent case,  for  mental  suffering  alone,  would 
authorize  a  like  recoverv  in  every  case  at- 
tended with  mental  suffering.  But  this  would 
be  an  unwarrantable  extension  of  them;  they 
stand  each  on  its  own  ground,  in  well-deflned 
limits. 

In  rjyneh  v.  Knights  9  H.  L.  Cas.  677,  Lord 
Wensleydale  exprened  the  opinion  that,  where 
Uie  only  injury  is  to  the  feelings,  the  law  does 
not  pretend  to  give  redress.  Though  Mr.  Sedg- 
wick (Damages,  g  43  «<  407.)  seeks  to  restrict 
this  language  to  the  case  then  before  the  court, 
and  disputes  its  accuracy  as  a  general  proposi- 
tion, it  may  be  questioned  whether  the  learned 
author  is  able  to  dte  a  single  case  sustaininip 
his  contention.  He  does  refer  to  a  number  of 
cases,  but  in  all  of  them  the  mental  pain  may 
be  viewed  as  an  accompaniment  or  part  only  of 
some  substantial  injury  entitling  the  party  to 
compensation.  But,  even  in  cases  where  a 
recovery  must  be  had  on  other  grounds,  it  is 
frequently  held  incompetent  to  give  damages 
for  the  accompanying  mental  injuir.  Thus, 
where  a  father  sues  for  a  grievous  physical  in- 
jury to  his  minor  child,  he  cannot  recover  for 
the  laceration  of  his  parental  feelings,  even  in 
conjunction  with  damages  for  the  loss  of  serv- 
ice, though  his  mental  sufferings  be  necessarilF 
severe  and  heartrending.  Flemington  v.  Stniih' 
ers,  2  Car.  ds  P.  292;  Black  v.  GarroUton  B, 
Co.  10  La.  Ann.  88.  68  Am.  Dec.  586;  Ptnnty^ 
vania  R.  Co.  v.  KeUy,  81  Pa.  872;  Oakland  R, 
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Co.  T.  Fielding,  48  Pa.  830.  Statutes  liave 
been  passed  giving  recovery  for  homicide 
against  the  slayer,  but  the  policv  has  invari- 
ably been  to  confine  the  right  ox  action  to  a 
party  sustaining  pecuniary  loss.  And  in  ac- 
tions on  such  statutes,  even  b«  the  widow  of 
the  deceased,  grief  and  anguish  cannot  come 
in  for  compensation.  2  Sedgw.  Damages, 
§  578,  and  cases  cited;  Field,  Damages,  §  680, 
and  cases  cited;  QHUwd  v.  Lancashire  A  T.  R, 
Oo,  12  L.  T.  3G6;  ^ike  ▼.  Midland  R.  Co.  10 
Eng.  L.  &  Eq.  487, 18  Q.  B.  98,  21  L.  J.  Q.  B. 
283;  LouisviUe  A  N,  R,  Co.  v.  Orr,  91  Ala. 
M8;  KUlian  ▼.  Augrutta  d:  K  R.  Co.  79  Ga. 
284.  Where  an  action  was  brought  for  injury 
to  real  estate  by  blasting,  it  was  held  that  the 
plaintiff  could  not  recover  for  mental  anxiety 
for  the  safetv  of  himself  and  family.  Wyman 
T.  Leaeitt,  71  Me.  227,  86  Am.  Rep.  808.  In 
forcible  entry  and  detainer,  damages  for  men- 
tal anguish  cannot  be  recovered.  Anderson  ▼. 
Tayl&r,  56  Cal.  181,  8S  Am.  Rep.  52. 

But  in  addition  to  these  cases,  where  dam- 
ages for  mental  suffering  in  conjunction  with 
other  damages  were  refused,  cases  may  be 
found  denying  the  right  to  recover  where  the 
whole  injury  te  to  feeling.  Thus  where  fright 
caused  by  negligence  of  the  defendant  was  so 
great  and  sudden  as  to  immediately  produce 
physical  sickness  and  suffering,  it  is  held  that 
damages  cannot  be  had.  The  principle  is  that 
for  the  mere  mental  suffering  there  could  be 
no  recovery,  and  the  physical  injury  is  too  re- 
mote, being  unlikely  toresplt  from  the  wrong- 
ful act.  Vietorian  Railway  Oomrs.  v.  Covltas, 
L.  R.  18  App.  Cas.  222;  Fox  v.  Borkey,  126  Pa. 
164;  Ewing  v.  FittOmrgh,  O.G.dSt.L.  R,  Co, 
34  Cent.  L.  J,  286,  46  Alb.  L.  J.  211;  Lehman  v. 
Brooklyn  C.  R.  Co.  47  Hun,  855:  Alliop  v.  All- 
■sop,  5  Hurlst.  &  N.  584.  In  Minnesota,  how- 
«ver,  fright  causing  nervous  convulsions  and 
Illness  is  held  to  be  ground  for  damages.  But 
«ven  here  the  action  was  sustained  on  account 
of  the  physical  injury  as  the  proximate  result 
•of  the  negligent  act,  and  not  on  account  of 
the  intervening  mental  suffering,  the  court 
•conceding  that  this  alone  would  not  warrant 
recovery.  PumeU  v.  St.  Paul  C.  R.  Co.  (Minn.) 
«)  N.  W.  Rep.  1034.  So  in  Bray  v.  Latham, 
31  Ga.  640,  an  injury  to  health,  caused  by 
fright  and  physical  exposure,  was  held  ground 
for  damages.  It  is  bard  to  conceive  of  an  in- 
Jury  which  would  wound  the  feelings  more 
•deeply  than  the  disturbance  and  desecration  of 
<the  grave  of  a  near  relative;  yet  for  such  a 
wrong  an  action  did  not  lie  at  common  law. 
The  stem  doctrine  was  that  there  is  no  prop- 
-erty  in  a  corpse,  and  the  only  protection  of 
the  grave  was  by  criminal  indictment.  2  Bl. 
•Com.  429;  Fierce  v.  Cemetery  Frops.  10  R.  I. 
227,  14  Am.  Rep.  667.  It  seems  the  owner 
-of  the  lot  could  bring  an  action  of  trespass 
^uare  daueum  frtgit,  and  this  was  held  to  be 
the  only  action  lying  for  disturbing  the  re- 
mains of  a  deceased  child,  additional  damages 
l)eing  in  this  case  allowed  for  injury  to  feeling 
because  the  act  was  willful  or  wanton.  Meagher 
^.  DriseoU,  99  Mass.  281,  96  Am.  Dec.  759.  It 
would  not  be  allowable  to  maintain  such  a 
•suit  as  the  present  under  the  assumption  that 
the  injury  is  to  the  person.  In  the  old  divis- 
ion of  legal  wrongs,  '*in  juries  to  the  person" 
-do  not  include  everythmg  which  the  word 


"person"  may  be  fairly  understood  to  cover. 
Thus  in  Ohio  and  Illinois  there  is  a  statute 
giving  the  wife  a  right  of  action  against  any 
person  intoxicating  the  husband,  whereby  she 
was  injured  in  person,  propertv,  or  means  of 
support.  In  both  states  it  is  held  that  she  can- 
not recover  under  such  statute  for  mental  an- 
guish, even  when  entitled  to  damages  on  other 
grounds,  as  that  is  not  an  injury  to  the  person. 
Mulford  V.  Clemll,  21  Ohio  St.  191;  Freess  v. 
Tripp,  70  ni.  496.  In  Illinois  some  of  the 
judges  dissented  from  the  majority  opinion, 
but  all  agreed  that  mental  anguish  alone  would 
not  ntiake  a  cause  of  action. 

The  law  protects  the  person  and  the  purse. 
The  person  includes  the  reputation.  Johnson 
V.  Bradstreet  Co.  87  Ga,  79.  The  body,  repu- 
tation, and  property  of  the  citizen  are  not  to 
be  invaded  without  responsibility  in  damages 
to  the  sufferer.  But,  outside  these  protected 
spheres,  the  law  does  not  yet  attempt  to  guard 
the  peace  of  mind,  the  feelings,  or  the  happi- 
ness of  every  one  by  giving  recovery  of  dam- 
ages for  mental  anguish  produced  by  mere 
negligence.  There  is  no  right,  capable  of  en- 
forcement by  process  of  law,  to  possess  or 
maintain  without  disturbance  any  particular 
condition  of  feeling.  The  law  leaves  feeling 
to  be  help^  and  vindicated  by  the  tremendous 
force  of  sympathy.  The  temperaments  of  in- 
dividuals are  various  and  variable,  and  the 
imagination  exerts  a  powerful  and  incalculable 
influence  in  injuries  of  this  kind.  There  are 
many  moral  obligations  too  delicate  and  subtle 
to  be  enforced  in  the  rude  way^  of  giving  money 
compensation  for  their  violation.  Perhaps  the 
feelings  find  as  full  protection  as  it  is  possible 
to  give  in  moral  law  and  a  responsive  public 
opinion.  The  civil  law  is  a  practical  business 
svstem,  dealing  with  what  is  tangible,  and 
does  not  undertake  to  redress  psychological 
injuries.  The  case  of  Western  XT.  Teleg.  Co.  v. 
Rogers,  supra,  suggests  that  the  doctrine  it  op- 
poses would  open  up  a  new  field  of  litic^tion. 
This  is  worthy  of  remark.  Except  in  Texas, 
suits  like  this  have  been  infrequent  in  the  past. 
If  their  foundation  principle  be  sanctioned, 
they  are  likely  to  multiply  indetinitely.  No- 
where can  be  found  any  satisfactory  sugges- 
tion of  a  principle  to  restrain  such  suits  within 
reasonable  limits.  How  much  mental  suffer- 
ing shall  be  necessary  to  constitute  a  cause  of 
action?  Let  some  of  the  courts  favoring  re- 
covery measure  out  the  quantity.  If  they  are 
unable  to  do  this,  then,  on  principle,  any 
mental  suffering  would  be  actionable,  the  de- 

§ree  of  it  merely  determining  the  quantum  of 
amages.  The  cases  do  suggest  as  a  restric- 
tion that  the  plaintiff  must  be  entitled  to  dam- 
ages on  some  other  ground,  or  to  nominal 
damages,  at  least;  in  other  words,  there  must 
be  an  infraction  of  some  legal  right  of  the 
plaintiff.  Then  the  damages  may  be  increased 
for  the  mental  suffering.  If  the  plaintitT  must 
be  entitled  to  substantial  damages  on  other 
grounds,  then  mental  suffering  alone  is  not  a 
ground  for  damages,  which  is  the  very  point 
contended  for.  To  speak  of  the  right  to  nom- 
inal damages  as  a  condition  for  giving  sub- 
stantial damages  is  a  palpable  contradiction. 
To  give  nominal  damages  necessarily  denies 
any  further  recovery.  It  is  said  there  must 
be  an  infraction  of  some  legal  right  attended 
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with  mental  Buffering,  for  this  kind  of  dam- 
ages to  be  given.  If  this  be  true  law,  why  is 
not  the  mental  distress  always  an  item  to  be 
allowed  for  in  the  damages?  We  have  seen 
that,  though  allowed  in  some,  it  is  in  many 
cases  excluded.  Ever^  man  knows  that  the 
violation  of  any  materia!  ricrht  is  necessarily 
productive  of  more  or  less  pain  of  mind.  Then 
why  not  compensate  it  in  every  instance  where 
a  right  has  been  violated?  In  no  case  what- 
ever are  damages  recoverable  unless  a  legal 
duty  has  been  broken.  By  the  test  proposed, 
it  is  first  granted  that  mental  suffering  alone  is 
not  actionable;  then  a  case  arises  m  which 
there  is  no  actual  damage,  unless  mental  suf- 
fering be  such,  when  it  is  simply  assumed  that 
it  is  actual  damage.  Throwing  away  the  lame 
pretense  of  basing  recovery  for  mental  suffer- 
ing upon  an  otherwise  harmless  transgression, 
and  stripping  it  of  all  false  form  and  confusing 
technicality^  it  is  manifest  that  to  allow  such 
a  recovery  is,  in  real  substance,  an  effort  to 
protect  feeling  by  legal  remedy.  If  mental 
suffering  be  a  self  sufficient  element  of  dam- 
age, as  in  reason  it  must  be  to  recover  when 
no  other  damage  is  claimed,  why  is  not  the 
causing  of  menS&l  suffering  itself  an  infraction 
of  a  legal  right?  Why  should  the  law  of  torts 
lag  behind  the  law  of  damages?  Can  it  do  so 
in  a  sound  system? 

Our  Code,  g  8067,  declares:  "In  some  torts 
the  entire  injury  is  to  the  peace,  happiness,  or 
feelings  of  the  plaintiff.  In  such  cases,  no 
measure  of  damages  can  be  prescribed  except 
the  enlightened  conscience  of  impartial  ju- 
rors. The  worldly  circumstances  of  the  par- 
ties, the  amount  of  bad  faith  in  the  transac- 
tion, and  all  the  attendant  facts,  should  be 
weighed."  There  is  no  further  definition  or 
description  of  the  torts  here  referred  to,  b^ 
which  any  case  may  be  recognized  as  of  this 
class.  But  it  is  manifest  that  the  language 
quoted  does  not  say  or  imply  that  injury  to 
the  peace,  happiness,  or  feelings  ^all  always 
be  itself  a  tort,  but  rather  the  reverse.  In 
view  of  the  fact  that  no  description  or  desig- 
nation is  attempted  of  this  class  of  torts,  and 
in  view  of  the  general  purpose  of  the  Code, 
this  section  obviously  does  not  mean  to  create 
new  torts,  or  change  the  law  of  damages,  but 
only  to  declare  the  pre-existing  law.  See 
Central  R.  <fc  B.  Go.  v.  Kelly,  68  Ga.  107;  Oeor- 
gia  R  Co,  v.  Homer,  78  Ga.  267;  Central  B. 
Co.  V.  Senn,  Id.  712;  Coleman  v.  Allen,  79  Ga. 
637;  Cox  V.  Bichmond  dh  P.  B,  Co.  87  Ga.  747. 
No  case  has  been  found  to  give  an  authorita- 
tive construction  to  this  section  as  a  whole, 
nor  is  it  necessary  to  do  so  now.  It  suffices 
for  present  purposes  to  say  that  it  does  not 
alter  the  prior  law. 

It  seems  there  is  no  public  policy  to  be  sub- 
served by  giving  damages  for  mental  suffering 
as  a  general  rule,  and  the  law  does  not  allow 
it.  But  it  is  urged  that  the  public  occupation 
of  telegraph  companies  creates  between  them 
and  the  public  a  special  relation  in  which  their 
responsibility  is  greater  than  that  of  other  per- 
sons. So  much  of  their  business  and  profit  is 
derived  from  the  acceptance  of  messages  in- 
volving feelings  only,  that,  at  first  view,  it 
would  seem  legitimate  and  salutary  to  require 
them  to  answer  in  damages  for  any  dereliction 
of  duty  in  this  important  part  of  their  activ- 
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ity.  The  argument  is  that,  fn  the  exercise  of 
a  public  employment  they  undertake  for  hire 
to  serve  the  feelings  of  their  customers,  and 
therefore  ought  to  pay  for  negligent  nonper- 
formance or  misperformanoe  of  this  peculiar 
function.  This  reasoning  is  unanswerable  in 
so  far  as  it  proves  a  right  of  action  to  arise  out 
of  the  breacb  of  duty.  But  how  about  dam- 
ages and  the  measure  of  damages?  It  can 
scarcely  be  that  a  new  and  exceptionable  prin- 
ciple of  damages  emerges,  ex  proprio  mgore, 
from  unknown  recesses  of  the  law  when  occa- 
sion seems  to  require  it,  or  that  the  court 
can  do  more  than  adapt  and  apply  princi- 
ples already  existing  when  novel  transac- 
tions, such  as  those  which  make  up  the  busi- 
ness of  telegraphy,  become  the  subjects  of 
adjudication.  Precedents  must  be  followed, 
else  the  law  will  become  a  wandering,  un- 
certain thing.  If  our  understanding  of  the 
law  as  hitherto  expounded  by  its  accredited 
oracles,  be  correct,  it  would  be  a  judicial  inno- 
vation to  require  feelings  which  bad,  3ven 
under  contract  or  public  duty,  the  right  to  ex- 
pect help,  to  be  solaced  with  damages  for  the 
disappointment,  however  severe,  at  losing  the 
promised  benefit.  If  the  subject  needs  new 
law,  the  lawmaking  powers  may  create  it;  out 
we  decline  to  usurp  their  prerogative.  In 
fact  the  Legislature  apparently  has  ihought 
that  nominal  liability  is  not  adequate  to  enforce 
the  ^ood  policy  of  stimulating  diligence  in  the 
carnage  of  nonfinancial  messages,  including 
those  which  affect  the  strongest  feelings  of  hu- 
manitv.  It  was,  of  course,  a  matter  of  general 
knowledge  that  many  dispatches  which  the 
company  is  paid  to  carry,  if  not  carried  with 
due  diligence,  would  entail  no  pecuniary  loss 
upon  sender  or  sendee,  and  therefore  the  com- 
pany would  be  subjected  to  mere  nominal  lia- 
bility. The  Legislature  recognized  this  as  a 
subject  for  legislation,  and  passed  the  Act  of 
1887,  providing  a  penalty  in  case  any  messagje 
is  not  duly  transmitted  and  delivered.  This 
Act  gives  a  conventional  redress  of  some  money 
value,  and  is,  perhaps,  the  best  remedy  that 
could  be  devised,  it  provides  a  penalty  for 
punishment  of  the  wrongdoer.  Of  course  it 
does  not  affect  to  any  extent  the  pre-existing 
law  of  damages,  and  cannot  be  construed  as 
superseding  or  modifying  any  right  of  recovery 
existing  independently  of  its  provisions.  Cowm 
V.  Siea,  8  £1.  <&  Bl.  402;  Acts  1887,  p.  Ill; 
Western  U.  Teleg.  Co.  ▼.  TayU^,  84  Ga.  408, 8 
L.  R.  A.  189.  If  the  remedy  in  terms  were 
exclusive  of  all  others,  or  if  damages  could  l)e 
predicated  on  this  statute  which  were  not  re- 
coverable before,  this  whole  discussion  might 
have  been  superfluous.  The  record  shows  that 
the  plaintiff  recovered  the  penalty  imposed  bv 
the  statute,  and  that  is  all  the  redress  to  which 
he  is  entitled.  Perhaps  the  safest  expedient  for 
a  case  of  this  kind,  which  involves  a  public 
policy,  is  to  fix  an  arbitrary  sum  to  be  recovered 
by  the  injured  person,  and  this  the  Legislature 
has  done.  See  BusaeU  ▼.  Western  U.  Teleg.  Co, 
8  Dak.  815. 

There  was  no  error  in  sustaining  the  demur- 
rer to  so  much  of  the  plaintiff's  petition  as 
sought  recovery,  simply  for  pain  and  anguiak 
of  mind. 

Judgment  affinnsd. 


IWflL 


Wasben  ▼.  Pbbscott. 
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Cbarles  E.  WARREN,  Admr.,  etc.,  of  Mar- 
tha H.  Wright,  Deceased, 

Mary  A.  PRE8C0TT  et  oL 


I. 


Me.. 


A  leg^ally  adopted  child  which  la  made 
by  statute  to  all  intents  and  purposes 
the  child  of  its  adopters  the  same  as  if  bom 
to  them  in  lawful  wedlock  is  a  lineal  deeceadant 
of  them  within  the  meaning  of  a  statute  provid- 
ing that  in  case  a  legatee  mentioned  to  a  will  shall 
die  before  the  testator  his  share  shall  not  lapse 
but  go  to  his  lineal  descendants. 

(May«r,1802J       ' 

REPORT  by  the  Sapreme  Judicial  Court 
for  Somerset  County  for  the  opinion  of  the 
full  court  of  a  bill  in  equity  filed  by  the  ad- 
ministrator of  Martha  H.  Wright,  to  obtain  a 
judidal  construction  of  her  will. 

One  of  the  points  upon  which  the  instruc- 
tions were  requested  was  as  to  the  proper  dis- 
tribution of  a  legacy  given  by  testatrix  to 


Charles  H.  Brick.  Brick  died  in  the  lifetime 
of  the  testatrix  leaving  an  adopted  daughter, 
Alice  E.  Brick,  but  no  other  lineal  descendant. 

The  further  facts  sufficiently  appear  in  the 
opinion. 

Messrs.  Merril  ft  Coi&n,  for  plaintiff* 

Alice  P.  Brick  is  not  a  "lineal  descendant" 
of  Cbarles  H.  Brick,  within  the  meaning  of 
Me.  Rev.  Stat  chap.  74,  §  10. 

The  terms  "descendants"  and  "lineal  de- 
scendants" have  uniformly  been  construed  to 
mean  the  same  as  issue. 

^  Redf.  Wills,  8d  ed.  p.  77;  Hamlin  ▼.  Os- 
good, 1  Redf.  409;  Bakery.  Baker,  HQny,  101; 
Osgood  V.  LoceriTtg,   88  Me.   469;  Motcatt  v. 
Oarow,  7  Paige,  889,  4  L.  ed.  180.    See  also 
Wutar  ▼.  Scott,  106  Pa.  200,  51  Am.  Rep.  197. 

In  Me.  Rev.  Stat.,  chap.  1,  §6,cl.  9,  *-lineal 
descendants,"  the  very  term  under  considera- 
tion, are  treated  as  identical  with  *  'issue." 

In  Morse  v.  ffayden,  82  Me.  227,  occurs  this 
language:  "While  the  devisee  in  the  case  at 
bar  was  a  relative  of  the  testator,  he  did  not 
leave  any  'lineal  descendants.' — that  is,  any 
'issue,'  which  is  synonymous  with  'lineal  de- 
scendant' .  .  .  hence  would  not  include  bis 
mother." 


KoiE.— JLeaaZ  status  of  adopted  eMLd. 

Although  the  power  to  adopt  children  is  not  rec- 
Qgnixed  by  the  oommon  law  it  is  now  quite  gener- 
ally conferred  by  statutes  In  the  dnited  Statee  and 
the  question  of  the  legal  statuaof  a  child  thus  adopt- 
ed has  become  an  important  one. 

Under  the  Texas  statutes  while  an  adopted  ohUd 
iB  expressly  prohibited  from  inheriting  more  than 
one  fourth  of  the  estate  of  the  person  adopting  him 
If  the  latter  has  a  lawful  natural  child  living  he  is 
in  all  other  respects  to  be  regarded  as  a  natural 
child  bom  In  lawful  wedlock.  Bokf ord  v.  Knox,  67 
Tex.  200. 

An  Act  authorizing  the  adoption  of  a  child  makes 
such  adoption  effectual  to  give  the  rights  of  a  legal 
child  including  that  of  inheritance.  Vidal  v.  Oom- 
magere,  IS  La.  Ann.  S17. 

An  adopted  child  Inherits  as  a  child  under  a  stat- 
ute providing  that  adoption  shall  create  the  legal 
reiatlon  of  parent  and  child,  and  tliat  the  adopted 
child  shall  have  all  the  rights  and  be  subject  to  alJ 
the  duties  of  that  relation.  Be  Newman,  75  OaL  219, 
T  Am.  St.  Rep.  118. 

An  adopted  child  is  like  a  natural  one  in  respect 
to  a  claim  for  services  on  an  impUed  assumpsit. 
Lunay  v.  Vaotyne,  40  Yt.  fiOl. 

An  adopted  child  is  not  exempt  from  a  collateral 
Inheritance  tax  as  a  natural  child  would  be  merely 
because  the  statute  gives  him  the  right  to  inherit. 
Com.  V.  Nancrede,  82  Pa.  880. 

As  to  voidow  of  adojMng  faXtur, 

Under  a  statute  giving  an  adopted  child  **all  ^e 
rights  of  a  child  and  heir*'  he  has  the  same  rights 
under  the  intestate  laws  that  an  adopted  child 
would  have  as  aaainst  the  widow  of  the  adopting 
father.    Be  Bowan*8  Bstate,  182  Pa.  299. 

So  in  Indiana  adopted  children  are  as  against  the 
widow  of  the  adopting  father  bis  heirs  in  the  degree 
of  children  entitled  to  inherit  all  the  estate  of  which 
under  the  law  he  can  deprive  her.  Barnes  v.  Allen, 
S5Ind.222. 

In  this  case  the  court  paid  that  the  adopted  ohil- 
drco  were  not  the  widow^s  **chiIdron  by  the  mar- 


riage" withhi  the  meaning  of  the  Indiana  statute 
providing  that  in  case  of  her  subsequent  marriage 
and  death  real  estate  coming  to  her  by  the  former 
marriage  should  go  to  her  children  by  that  marriage 
and  also  that  they  were  not  children  of  the  first 
marriage  within  the  statutory  provision  for  a  re- 
version to  the  children  of  such  marriage  after  the 
death  of  a  subsequent  wife  of  the  adopting  father. 
But  these  points  were  not-  otrictly  a  part  of  the  de- 
cision in  that  case  and  cannot  be  regarded  as  au- 
thority in  view  of  the  later  decisions. 

Thus  in  the  recent  case  of  Markovor  v.  Krauss 
tind.)  17  L.  B.  A.--,  it  is  held  that  under  the  provision 
of  the  statute  limiting  to  a  life  estate  the  interest 
of  a  subsequcDt  childless  wife  of  a  man  who  has 
^'children  alive  by  a  former  wife  "  a  child  adopted 
by  him  and  such  former  wife  is  included  within 
that  description.  ' 

But  a  child  adopted  by  a  man  after  the  death  of 
his  wife  and  their  child  is  not  as  to  a  wife  whom  he 
married  after  the  adoption,  a  child  of  the  former 
marriage  within  the  meaning  of  such  a  statutory 
provision  limiting  the  interest  of  the  subsequent 
wife  upon  bis  death.    Iseohour  v.  Isenhour,  62  Ind. 


And  an  Act  of  the  Legislature  declaring  a  child 
**the  heir-at-law"  of  a  certain  person  provided  his 
consent  shall  be  given,  which  was  done,  does  not 
make  the  adopted  child  the  legal  child  or  issue  of 
such  adopting  parent  within  the  meaning  of  the 
general  Statute  of  Descents  so  as  to  allow  him  to 
inherit  as  a  natural  child  would  do  to  the  exclusion 
of  the  widow  where  she  did  not  give  her  consent  to 
the  adoption  or  to  the  special  Act  of  the  Legislature 
which  authorized  it.  Stanley  v.  Chandler,  63  Vt. 
619. 

This  decision  should  not  be  regarded  as  in  conflict 
with  those  above,  as  it  involves  the  question  of 
power  by  special  legislative  Act  to  deprive  a  wife 
without  her  comtent  of  her  inchoate  Interest  in  her 
busband^s  property.  The  other  casos  clearly  show 
that  as  to  a  widow  who  gave  her  consent  to  the 
adoption  (and  probably  as  to  one  whrt^  marriage 
took  place  when  general  laws  provlfled  for  such 
adoption  without  her  ooubent)  the  adopted  cliild 


17  L.  H.  A. 

See  also  17  L.  K.  A.  806;  19  L.  R.  A.  40,  201;  20  L.  R.  A.  199;  21  L.  R.  A.  380, 
483;  23  L.  R.  A.  196,  666;  27  L.  R.  A.  791;  30  L.  R.  A.  263;  33  L.  R.  A.  207;  34  L.  R. 
A.  500;  39  L.  R.  A.  748. 
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Mat, 


By  Me.  Rev.  Stat.,  chap.  67,  §  86,  the  Leg- 
islaiure  meant  to  give  the  adopted  child  the 
power  to  take  such  of  the  property  of  his  adopt- 
ers as  the  latter  did  not  voluntarily  divert  into 
otlier  channels  (except  property  limited  to  the 
he*rs  of  the  body  of  the  adopters)  and  nothing 
more.  But  property  coming  from  lineal  or 
collateral  kindred  of  the  adopters  is  not  to  be 
diverted  from  its  natural  course,  and  cast  upon 
one  wbo  is  not  of  their  blood. 

Argument  that  "inherit,"  as  used  in  the  ex- 
ception, is  to  be  strictly  construed,  in  the  sense 
of  taking  as  heir,  is  suicidal,  because  ''inherit- 
ance," in  the  same  section,  must  also  be  so  con- 
strued; and  it  follows  that  if  the  claimant  can- 
not take  as  heir  she  must  take  as  a  sort  of 
statute  devisee. 

Msher  v.  RUl,  7  Mass.  86. 

In  Sewall  v.  BoberU,  115  Mass.  262,  an 
adopted  child  took  the  fund  because  the  court 
held  that  the  settlement  was  to  be  regarded  as 
made  by  the  foster-father  himself. 

Mewrs.  Walton  &  Walton  for  Mary  A. 
Prescott,  defendant. 

Messrs,  Heath  A  Tuell,  for  defendant 
Alice  P.  Brick: 

In  Burrage  v.  Briggs,  120  Mass.  107,  un- 
'ler  a  statute  similar  to  ours  an  adopted 
child  of  the  testatrix  took  a  lapsed  legacy  as 
the  heiratlaw. 

In  SewaU  v.  Boberts,  115  Mass.  262,  constru- 


ing the  Massachusetts  statute  at  a  time  when 
it  was  substantially  like  our  present  statute^ 
the  court  held  that  an  adopted  child  stood  in 
the  eye  of  the  law  in  all  respects  the  same  as  a 
natural  child. 

In  1876  the  Commonwealth  of  Massachu- 
setts materially  modified  its  statutes  of  adop- 
tion. In  Wyeth  v.  Stone,  4  NewEng.  Rep. 
462, 144  Mass.  441,  the  court  says  the  Statute 
of  1876  was  intended  to  modify  Bewail  v.  Bob- 
erts, supra, 

SewaU  V.  Boberts,  then,  as  a  decision,  and 
the  approving  reasoning  of  Wyeth  v.  Stone, 
are  authorities  for  our  position  unless  the  ex- 
ceptions in  our  statute  exclude  an  adopted 
child  from  taking*under  the  will  of  her  father's 
cousin. 

In  Htimphries  v.  Davis,  100  Ind.  274,  50 
Am.  Hep.  787.  after  a  full  discussion  of  the 
status  of  adopted  children,  the  court  comes  to 
the  conclusion  that  such  children  must  be  con- 
sidered as  having  all  the  rights  of  natural  chil- 
dren, unless  specially  limited  by  statute. 

In  Be  Nemnan^s  EstaU,  75  Cal.  218,  7  Am. 
St.  Hep.  146,  under  a  statute  not  materially  dif- 
ferent from  our  own,  the  court  held  that  the 
word  '*issue"  in  the  Statute  of  Descent  in- 
cluded an  adopted  child. 

So  also  Barnes  v.  AUen,  25  Ind.  222;  Daris 
V.  Krug,  95  Ind.  1;  Wagner  v.  Vamer,  50 
Iowa,  582;  Atchison  v.  Atchison  (Ky.)  11  Ky. 


would  haye  the  same  property  rfgrhts  under  in- 
testate laws  that  a  natural  child  would  have. 

So  an  adopted  child  is  "issue  *^  within  the  mean- 
\nK  of  the  Maraachusetts  statute  which  defines  the 
interest  of  a  widow  whose  husband  ^'leaves  no  issue 
dving."    Buckley  v.  Frasier,  153  Mass.  SS26. 

And  a  widow  who  joined  with  her  husband  In  the 
adoption  of  a  child  under  statutes  by  which  the  lat- 
ter Is  made  capable  of  inheriting:  can  take  only  such 
share  of  her  husband^s  estate  as  she  could  claim  if 
there  was  Issue  of  the  marriaffe  surviving  although 
the  adopted  child  died  before  the  adopting  father 
but  left  issue  which  was  in  law  entitled  to  take  aa  a 
grandchild.  Atchison  y.  Atchison  (Ky.)  11  Ky.  L. 
Bep.TOS. 

As  ia  oih&r  relatlnes  of  the  adopting  jparents. 
The  decisions  are  conflicting  as  to  the  effect  of 
adoption  on  relationship  to  others  than  the  adopt- 
ing parents. 

In  Tennessee  an  Act  giying  an  adopted  child  the 
right  to  succeed  as  heir  and  next  of  kin  to  property 
of  the  adopting  father  Is  held  not  to  make  such 
cbiJd  the  hetr  or  next  of  kin  of  natural  children  of 
the  adopting  fattier  or  their  descendants.  Helms 
V.  Elliott  10  L.  R.  A.  68S,  89  Tenn.  446. 

So  in  Illinois  a  statute  making  an  adopted  child 
for  the  purpose  of  inheritance  a  child  of  the  par- 
ents by  adoption  except  as  to  the  inheritance  by 
representation  from  lineal  or  collateral  kindred 
does  not  give  the  child  the  right  to  inherit  as  a  half 
sister  from  a  child  subsequently  bom  to  the  adopt- 
ing father  and  a  wife  whom  he  married  after  the 
death  of  the  adopting  mother.    Keegan  y.  Qeragh- 

ty,  101  Hi.  as. 

And  in  Vermont  adoption  by  a  special  statute 
which  constitutes  the  child  an  heir-at-law  In  as 
full  and  perfect  a  manner  as  if  bom  to  the  adopt- 
ing parents  In  lawful  wedlock  will  not  make  the 
adopted  child  by  representation  an  heir  of  a 
brother  of  the  mother  by  adoption  although  she 
would  be  an  heir  if  living.  Moore  y.  Moore,  85 
Vt.98. 

And  in  Iowa  tt  Is  held  that  adoptiod  under  a  spe- 
cial Act  of  Louisiana  declaring  that  the  child 
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shall  inherit  from**  the  adopting  parents  naminjr 
them  **or  either  of  them  as  if  she  ^ere  their  legi- 
timate child"  does  not,  where  the  adopting  fath^ 
is  dead,  make  such  child  an  heir  of  his  father  by 
substitution  under  the  proyislons  of  Iowa  Oode, 
I Z46L,  which  giyes  the  heirs  of  a  deceased  child  the 
share  which  such  child  would  take  if  living  in  the 
estate  of  an  intestate.  Sunderland's  Estate,  OO 
Iowa,  782. 

This  case  does  not  decide  the  question  of  the  ex- 
traterritorial effect  of  the  Louisiana  Act  but  de- 
nies that  the  proper  construction  of  it  gives  the 
right  claimed  by  representation. 

So  the  Supreme  Court  of  New  Hampshire  in  con- 
struing the  Massachusetts  law,  which  provides  that 
an  adopted  child  as  to  the  succession  of  property 
shall  take  the  same  share  **  which  the  adopting 
parent  could  haye  devised  by  will  that  he  would 
have  taken  if  bom  to  such  parent  in  lawful  wed- 
lock and  he  shall  stand  in  regard  to  the  legal  de- 
scendants but  to  no  other  of  the  kindred  of  such 
parent  in  the  same  position  as  if  so  bom  to  him** 
holds  that  an  adopted  child  cannot  inherit  by  rep- 
resentation as  heir  of  the  mother  of  the  adopting 
father  where  the  latter  died  in  her  lifetime. 
Meader  y.  Archer,  65  N.  H.  214 

And  in  Massachusetts  the  court  holds  that  a 
grandchild  whose  father  is  dead  and  who  has  been 
adopted  by  his  paternal  grandfather  under  Maas. 
Pub.  Stat.,  chap.  148,  cannot  if  his  grandfather  dies 
intestate,  inherit  shares  of  his  personalty  in  a 
double  capacity  as  adopted  son  and  as  representsi- 
tive  of  his  deceased  father,  but  will  take  only  one 
portion  and  that  as  adopted  son.  Delano  v.  Bruer- 
ton,  2  L.  R.  A.  008, 148  Mass.  619. 

But  in  direct  conflict  with  this  Is  an  Iowa  dedsioa 
that  under  a  statute  making  the  rights,  duties,  and 
relations  in  respect  to  an  adopted  child  the  same 
that  exist  by  law  between  parent  and  cttUd  by 
lawful  birth,  where  grandchildren  are  adopted  they 
may  inherit  it  from  their  grandfather  who  adopted 
them  not  only  their  own  shares  as  children  but  in 
addition  may  take  by  representation  the  share  of 
their  deceased  parent  who  was  the  child  of  their 
adopting  parent    Wagner  v.  Yarner,  60  Iowa,  589 
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L.  Rep.  705;  JohniOTCs  App.  88  Pa.  846;  Row- 
an* %  App.  182  Pa.  299;  Patoer  v.  ffaJUi/,  85  Ky. 
671. 

Down  to  the  word  "except,"  Me.  Rev.  Stat, 
chap.  67,  %  85,  defiDes  an  adopted  cbild  as  a 
child  with  all  the  rights  of  a  child  boro  Id  law- 
ful wedlock. 

An  adopted  child  is  clearly  a  "child"  within 
the  meaning  of  Me.  Rev.  Stat.,  chap.  74,  §  9. 

BatDcUear  v.  BowdUar,  112  Mass.  184. 

The  excepting  clauses,  Me.  Rev.  Stat.  1883, 
p.  567,  do  not  change  the  status  of  the  child  in 
any  way  material  to  the  question  now  in- 
volved. 

The  material  exception  is  the  one  forbidding 
them  to  iDherit  property  from  their  foster-par- 
ents, lineal  or  collateral  kindred  by  right  of 
representation. 

The  exception  does  not  apply  to  the  facts  of 
this  case  for  these  reasoDs: 

1.  By  taking  property  under  a  specifle  de- 
vise in  the  will  of  a  cousin  of  her  adopted 
father,  Alice  does  not  "inherit"  property  from 
his  collateral  kindred. 

Wyeth  V.  Stone,  4  New  Eng.  Rep.  462,  144 
Mass.  441. 

2.  Her  property  here  is  not  inherited  through 
her  father,  because  Charles  H.  Brick  was  not 
an  heir  of  the  testatrix. 

8.  Nor  does  she  in  this  case  seek  to  inherit 
property  from  her  adopted  father's  collateral 


kindred  by  right  of  representation.  If  the 
testatrix  had  died  intestate,  her  property  would 
have  descended  under  Me.  Rev.  Stat.,  chap. 
75,  §  1,  Rule  y.  Under  that  rule  there  is  no 
taking  by  right  of  representation. 

Datis  V.  Stinson,  58  Me.  495. 

The  words  "lineal  descendants"  have  no  uni- 
formly well-defined  meaning.  There  is  much 
conflict  in  the  decisions  as  to  the  meaning  of 
the  words  in  various  wills. 

See  WyetA  v.  Stone,  supra. 

After  the  Adoption  Act  of  1880,  the  Legis- 
lature intended  that  legacies  under  chap.  74, 
§  10,  saved  from  lapsing  should  go  to  all  per- 
sons that  by  blood  or  by  decree  of  adoption 
stood  in  the  shoes  of  the  deceased  legatees 
with  such  legal  rights  that  they  inherited  from 
such  legatees  lineally. 

The  devise  lapsed  at  common  law.  By  stat- 
ute it  is  kept  alive.  The  English  courts  rest 
it  upon  the  fiction  that  the  estate  vested  in  the 
donee  when  the  will  was  executed. 

Jolinson  V.  Johnson,  8  Hare,  157. 

It  will  be  conceded  that  Alice  Brick  was  the 
lineal  heir  of  Charles  H.  Brick.  Her  claim  is 
unanswerable  unless  this  is  inheriting  property 
from  her  adopted  father's  collateral  kindred  by 
right  of  representation. 

In  Mane  v.  Hayden,  82  Me.  280.  the  court 
says  that  lineal  descendants  take  such  legacies 
by  substitution.    In  Paine  v.  Prentm,  5  Met. 


And  in  Georsria  it  Is  held  that  an  Act  ohaniring 
the  name  of  a  person  and  glvinfr  him  all  the  rights 
and  prtvtleges  to  which  he  would  have  t>een  en- 
titled if  bom  the  son  of  a  person  whose  name  be 
took  makes  him  the  heir  of  tlie  latter  so  that  his 
ehlidren  can  inherit  by  representation  from  the 
adoptinR  father  in  the  same  case  that  natural 
grandchildren  could  do  so.  Pace  v.  Kllnk,  51  Ga. 
SO. 

Also  in  Kentncky  the  children  of  an  adopted 
child  who  dies  during  the  life  of  the  adopting  par- 
ents take  by  substitution  as  heirs  of  the  latter  in 
the  same  way  that  natural  children  would  do  where 
by  statute  the  adopted  child  is  made  a  legal  heir 
with  power  to  take  by  descent  as  a  lawful  child. 
Power  V.  Hafley,  86  Ky.  07L 

Am  to  Mtieritanee  from  adopted  cMSd, 

On  this  question  also  there  is  a  conflict  of  de- 
cisions. It  is  held  in  Wisconsin  that  a  statute  de- 
claring that  a  child  adopted  **  shall  be  deemed  and 
taken,  to  all  legal  intents  and  purposes,  the  child 
of  the  persons  adopting  him  • .  .  and  shall  be 
deemed  for  the  purposes  of  inheritance  and  suc- 
cession by  such  child,  custody  of  the  person  and 
riirht  of  obedience  by  such  parent  or  parents  by 
adoption,  and  aU  other  legal  consequences  and  in- 
cidents of  the  natural  relation  of  parents  and 
children,  the  same  to  all  intents  and  purposes  as  if 
SQCh  child  had  been  bom  in  lawtul  wedlock  of 
such  parents  by  adoption/*  does  not  change  the 
general  law  upon  the  subject  of  inheritance  from 
the  adr  pted  child  but  his  kindred  by  blood  will  In- 
herit his  property  according  to  the  general  laws  of 
descent  against  his  adopting  parents.  Hole  v* 
Robbins,  68  Wis.  614. 

This  decision  was  based  on  the  ground  that  the 
statute  expressly  provided  for  inheritance  by  such 
child  but  not  from  him.  The  court  also  seems  to 
regard  it  as  of  some  importance  that  the  adopting 
parents  acted  when  of  full  age  while  the  child 
when  adopted  was  generally  unable  to  compre- 
hend the  relationship  or  give  any  legal  consent  to 
a  change  of  his  rights.    This  Wisconsin  decision 
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cited  as  a  precedent  Barahlzel  v.  Ferrel,  47  Ind. 
336,  which  decision  has  since  been  repudiated  by 
later  Indiana  cases. 

In  Missouri  it  is  held  in  harmony  with  the  Wis- 
consin decision  that  a  statute  giving  an  adopted 
child  in  general  terms  all  the  rights  and  privileires 
of  a  child,  does  not  give  the  adopting  mother  the 
right  to  inherit  from  such  cbild  even  as  to  proper- 
ty which  the  cbild  had  inherited  from  the  adopt- 
ing father.    Reinders  v.  Koppelman,  68  Mo.  406. 

In  Barnhizel  v.  Ferrel,  47  Ind.  886,  it  was  decided 
that  even  as  to  property  which  an  adopted  child 
inherited  from  his  adopted  father  his  own  mother 
would  be  his  heir  as.  against  one  claiming  as  bis 
sister,  who  was  the  daughter  of  such  adopting 
father. 

But  later  Indiana  cases  have  repudiated  this 
doctrine  and  hold  that  an  adopting  father  will  in- 
herit in  the  same  case  that  a  natural  father  would 
from  a  child  which  he  and  his  wife  Jointly  adopted, 
at  least  as  to  land  which  the  child  Inherited  from 
the  adopting  mother  and  that  the  natural  mother 
of  the  child  would  be  excluded  in  favor  of  the 
adopting  father.  Humphries  v.  Davis,  100  Ind.  274, 
50  Am.  Rep.  788, 100  Ind.  869;  Paul  v.  Davis,  100  Ind. 
4S&\  Davis  v.  Krug,  86  Ind.  L 

The  language  in  the  case  of  Krug  v.  Davis,  87 
Ind.  600.  which  is  inconsistent  with  this  dootxloe 
and  which  approves  that  of  Barnhizel  v.  Farrel« 
mxpray  was  held  by  the  later  report  of  Davis  v. 
Krug,  tuvrcL,  to  be  unnecessary  to  the  decision  and 
not  binding. 

RioM»  of  adopted  ehUdren  under  witta. 

The  rules  of  construction  of  wills  must  manifest- 
ly leave  the  question  whether  or  not  the  word 
''children"  or  "issue"  or  other  words  shall  be  held 
to  include  adopted  children  very  much  dependent 
upon  the  circumstances  of  the  case  and  the  con- 
text of  the  will  in  question. 

A  will  providing  for  the  'Nearest  and  lawful 
heirs"  of  testator^s  wife  does  not  Include  within 
its  benefits  a  child  adopted  by  her  after  testator^s 
death  where  the  clause  in  which  such  heirs  are  re- 


i33 


Maii«b  SoFBXiOB  Judicial  Coubt. 


Mat, 


896,  the  court  says  the  statute  substitutes  the 
cbild. 

See  also  Pace  v.  KUnk,  61  Ga.  290;  Lathrop 
▼.  Young,  25  Obio  St.  451;  Botoan's  App.  182 
Pa.  299;  Burrage  v.  Briggs,  120  Mass.  107; 
Fiover  v.  Hafley,  85  Ky.  671;  Be  Neuman's 
Estate,  76  Cal.  218, 7  Am.  St.  Rep.  146. 

Some  cases,  apparently  in  conflict,  when  an- 
alyzed in  the  h'ght  of  different  statutes,  and 
from  the  standpoint  of  the  real  question  de- 
cided are  really  no  precedents  for  this  case. 

Jenkins  ▼.  Jenkins,  64  N.  H.  407,  turned 
upon  the  intention  of  the  testator. 

RusseU  y.  BusseU,  84  Ala.  48,  denying  to  the 
adopted  child  full  rights  of  inheritance,  was 
hased  upon  a  statute  restricting  inheritance 
ri.firhts  in  terms  to  an  inheritance  from  the 
father. 

Keegan  t.  Qeraghty,  101  HI.  26,  denied  to 
the  adopted  child  the  status  of  a  natural  child, 
holding  that  It  could  inherit  only  from  its 
adopters.  The  statute  used  those  restrictive 
terms. 

Beinders  t.  EcpTpdmann,  68  Mo.  496,  con- 
strues a  statute  limited  in  its  application,  hold- 
ing the  acts  to  be  merely  the  adoption  of  an 
heir  (not  a  child,)  the  rights  of  inheritance 
being  confined  to  the  persons  named  in  the 
statutory  deed  of  adoption. 

Under  the  enlightened  Roman  law  from 
which  we  borrow,  the  adopted  child  was  a  true 
child. 

Vidal  y.  Oommagere,  18  La.  Ann.  617. 


Walton*  J.,  delivered  the  opinion  of  the 
court: 

The  question  is  whether  an  adopted  child 
can  take  a  legacy  given  to  one  of  its  adopting 
parents,  and  thus  prevent  the  legacy  from  laps- 
ing, when  the  legatee  dies  before  the  testator. 
There  is  no  doubt  that  a  child  bom  in  lawful 
wedlock  can  so  take.  But,  in  this  particular, 
does  an  adopted  child  possess  the  same  right  7 
We  think  so.  With  two  exceptions,  neither  of 
which  is  applicable  to  such  a  case,  an  adopted 
child  becomes,  "to  all  intents  and  purposes,  the 
child  of  his  adopters,  the  same  as  ii  bom  to 
them  in  lawful  wedlock."  Sudi  is  the  express 
language  of  our  statute  in  relation  to  the  adop- 
tion of  children.    Rev.  Stat.  chap.  67,  §  86. 

The  exceptions  are:  First,  that  an  aaopted 
child  shaU  not  Inherit  property  expressly  lim- 
ited to  the  heirs  of  the  body  of  the  adopters;  and 
secondly^  that  an  adopted  child  shall  not  in- 
herit property  from  their,  (the  adopters')  lineal 
or  collateral  kindred  by  right  of  representation. 
Rev.  Slat  chap.  67,  S  85. 

It  is  plain  that  neither  of  these  exceptions 
is  applicable  to  the  question  now  under  con- 
sideration. They  relate  to  the  right  to  inh^t 
as  heirs-at-law,  and  not  to  the  right  to  take  un- 
der a  will.  To  illustrate,  we  wul  suppose  that 
one  of  the  adopting  parents  is  possessed  of  an 
estate  expressly  limited  to  the  heirs  of  hia 
body.  By  virtue  of  the  first  exception,  an 
adopted  child  cannot  inheiit— that  is,  cannot 
take,  as  an  heir-at-law — ^this  estate,  or  any  por- 


ferred  to  Is  an  alternative  to  another  olauae  In 
which  an  adopted  daughter  is  speollloaily  named 
as  suoh.  Beinden  v.  Koppelman,  IB  West.  Bep. 
SU.  94  Mo.  838. 

A  bequest  to  testator's  lawful  heirs  does  not  in- 
clude among  them  a  chUd  whom  he  had  adopted 
where  after  his  wife's  death  he  had  prooured  an 
order  rescinding  ^e  adoption  in  the  same  court  in 
which  the  adoption  was  made  and  it  was  dear  that 
he  did  not^^fterwards  regard  the  child  as  his* 
Morrison  v.  Sessions,  14  West.  Bep.  666, 70  Mlch.S97. 

In  a  will  making  a  devise  to  *'  the  beirs-at-law** 
of  testator's  wife,  her  adopted  child  has  the  bur- 
den of  showing  that  testator  intended  to  include  a 
child  by  adoption  within  that  description.  Where 
the  wUl  showed  that  testator  had  in  mind  his  wife's 
natural  heirs,  the  claim  of  the  adopted  child  was 
rejected.  Wy  eth  v.  Btone,  4  New  Bng.  Bep.  401. 144 
jGiasB.  vxi. 

An  act  making  an  illegitimate  son  an  heir  of  his 
father  is  noteirectual  to  give  him  that  status  with- 
in the  meaning  of  the  prior  wUl  of  his  paternal 
grandfather  giving  property  to  his  children  and 
their  heirs.  Bamum  v.  fiamum,  4SMd.  SSL 

So  the  adoption  of  a  child  does  not  make  him  the 
*Ms8ue"  of  the  adopting  parent  within  the  meaning 
of  a  will  made  prior  to  the  adoption  and  to  the 
statute  authorizing  It  by  which  a  devise  for  life  to 
the  adopting  parent  was  to  be  a  fee  tf  he  left  issue. 
Jenkins  v.  Jenkins,  64  N.  H.  407. 

So  under  a  devise  to  the  children  and  heirs  of  a 
certain  woman  after  her  death  a  subsequent  stat- 
ute allowing  adoption  and  an  adoption  under  It 
cannot  impair  the  rights  of  her  own  children. 
Schafer  v.  Eneu,  54  Fa.  804. 

But  one  who  makes  a  will  must  be  presumed  to 
act  in  view  of  laws  already  made  by  which  a  child 
may  be  adopted  and  made  an  heir.  Johnson's 
App.  88  Pa.  846. 

'llius  an  adopted  child  under  a  statute  giving 
him  the  right  to  inherit  is  within  a  devise  to  **8uch 
person  or  persons  as  would  by  the  intestate  laws 
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of  this  conunonwealth  be  entitled  to  the  same**  In 
case  of  the  intestacy  of  the  adopting  parent.   iMd. 

The  adoption  of  a  child  by  a  testator  after  be  had 
made  his  will,  which  he  did  not  change  or  revoke, 
can  give  the  adopted  child  no  right  to  inherit  «a 
against  the  will  or  any  right  under  the  will  In 
which  he  is  not  named  but  which  makes  a  gift  to 
testator's  ^'children,"  although  the  statute  makes 
an  adopted  child  capable  of  inheriting.  Bussell  y. 
BusBeU,84Ala.  48. 

The  ground  of  this  decision  is  that  the  use  of  the 
word  **inheritinff"  in  the  statute  shows  an  Intent 
not  to  affect  testator's  disposition  of  his  proper^ 
by  will. 

The  adoption  of  a  child  after  making  a  wlH  was 
also  held  In  Bowdlear  v.  Bowdlear,  lU  Mass.  184, 
not  to  give  a  right  of  Inheritance  as  against  the 
provisions  of  the  will  which  was  not  revoked  or 
changed  after  the  adoption. 

A  lapsed  legacy  was  held  in  Burrage  v.  Brigga, 
120  Mass.  106,  to  belong  to  the  adopted  child  of  the 
testatrix  who  appears  to  have  been  her  sole  heir. 

RigM»  imdsr  seUXemenl. 
In  construing  a  settlement  of  property  for  the 
child  or  children  of  the  owner  who  makes  the  set- 
tlement in  trust  it  is  held  to  Include  an  adopted 
child  who  is  given  by  statute  the  rights  of  one  bora 
in  lawful  wedlock  except  as  to  property  expressly 
limited  to  the  heirs  of  the  body  or  bodies  of  the 
adopting  parents  or  as  to  taking  property  f  rcmi  the 
lineal  or  collateral  kindred  of  such  parents  by 
right  of  representation.  Bewail  v.  Boberts,  115 
Mass.  SOS. 

IMffhts  wider  inmtranos  poUoy. 
A  life  insurance  policy  in  the  name  of  the  wife 
of  the  insured  but  payable  if  she  did  not  survive 
him  to  their  children  belongs  to  a  child  by  adop- 
tion where  they  never  had  any  other  child  and 
were  careful  to  conceal  from  him  the  fact  that  he 
was  not  their  own.   Martin  v.  Btoa  Ins.  Go.  73  Me. 
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tioo  of  it  It  must  go  to  those  to  whom  it  is 
expiessly  limited.  But  an  adopted  child  may 
rightfully  inherit  an  estate  not  so  expressly 
limited.  With  respect  to  such  an  estate,  he 
must  he  regarded  as  a  child,  an  heir,  and  a 
lineal  descendant  of  his  adopting  parents,  the 
■ame  as  if  he  had  been  born  to  tJbem  in  lawful 
wedlock.  By  force  of  the  second  exception, 
an  adopted  child  cannot  be  regarded  as  an  heir- 
at-law  of  bis  adopting  parents'  kindred.  By 
adoption,  the  adopters  can  make  for  them- 
selves an  heir,  but  they  cannot  thus  make  one 
for  their  kindred.  To  this  extent,  the  two  ex- 
ceptions named  operate  as  a  limitation  upon  the 
lights  of  an  adopted  child.  But  in  all  other 
pi^culars  he  is  the  child,  the  heir,  and  a  lin- 
eal descendant  of  the  adopting  parents,  to  all 
intents  and  purposes,  the  same  as  if  he  had 
been  bom  to  them  in  lawful  wedlock.  And 
within  the  rights  and  i>owers  thus  conferred 
upon  him,  and  without  infringement  of  either 
of  the  exceptions  referred  to,  an  adopted  child 
may  take  a  devise  or  legacy  given  by  will  to 
one  of  his  adopting  parents,  and  thus  prevent 
the  devise  or  legacy  from  lapsing  in  case  the 
parent  dies  before  the  testator,  precisely  the 
same,  and  with  the  same  limitations,  as*  if  he 
were  a  child  bom  to  such  parent  in  lawful 
wedlock. 

In  such  a  case,  a  child  bom  in  lawful  wed- 
lock does  not  "  inherit "  the  devise  or  legacy 
from  his  parents'  kindred.  One  who  takes 
under  a  wfll  does  not  *'  inherit."  To  inherit  is 
to  I  take  as  an  heir-at-law,  by  descent  or  distri- 
bation.  To  take  under  a  will  is  not  to  inherit; 
wad,  when  an  adopted  child  takes  a  legacy 
|;iven  by  will  to  one  of  his  adopting  parents, 
£e  does  not  take  as  an  heir-at-law  of  the  par- 


ent's kindred.  He  does  not  '* inherit"  the 
legacy  from  the  testator.  He  takes  as  a  lineal 
descendant  of  the  legatee,  by  force  of  the  stat- 
ute. Rev.  Stat.  chap.  74,  §  10.*  Kot  as  a  lin- 
eal descendant  by  birth,  out  as  a  statutory 
lineal  descendant,  and  as  lawfully  in  the  line 
of  descent  as  if  he  were  placed  there  by 
birth. 

It  is  as  competent  for  the  Lej^Iature  to 
place  a  child  by  adoption  in  the  du-ect  line  of 
descent  as  for  the  common  law  to  place  a  child 
by  birth  there.  And  that  is  precisely  what 
the  Legislature  has  done,  and  what  it  undoubt- 
edly intended  to  do,  when,  in  strong  and  em- 
phatic lan^affe,  it  declared  that  a  legally 
adopted  child  oecomes,  to  all  intents  and  pur- 
poses, the  child  of  the  adopters,  the  same  as  if 
he  were  bom  to  them  in  lawful  wedlock,  with 
the  two  exceptions  named,  neither  of  which, 
as  we  have  already  seen,  is  applicable  to  such 
a  case.  This  conclusion  is,  in  our  Judgment, 
as  indisputable  as  a  mathematical  demonstra- 
tion. We  cite,  not  as  directly  in  point,  but  as 
having  a  bearing  on  the  question.  Boss  v. 
Boss,  129  Mass.  248,  87  Am.  Rep.  821,  and 
Humphries  v.  Davis,  100  Ind.  274,  50  Am. 
Rep.  788. 

Our  opinion,  therefore,  is  that  Alice  P. 
Brick,  the  adopted  daughter  of  Charles  H. 
Brick,  is  entitled  to  the  estate,  real  and  per- 
sonal, given  to  the  latter  by  the  will  of  jMartlia 
H.  Wright,  and  which  the  said  Charles  H. 
Brick  would  have  taken  if  he  had  survived 

*The  section  referred  to  Is  as  follows:  When  a 
relative  of  the  testator  having  a  devise  of  real  or 
personal  estate,  dies  before  the  testator,  leaviutr 
lineal  descendants,  they  take  saoh  estate  as  would 
have  been  taken  by  such  deceased  relative  if  he 
had  survived.    [Bi^.] 


Bastraterritorial  effect  of  adoption. 

In  respect  to  the  legal  status  in  one  state  of  a 
child  adopted  in  another  state  the  decisions  thus 
tar  are  very  few. 

In  B4MS  V.  Boss,  129  Bfass.  248,  87  Am.  Rep.  881, 
<3tUf  JuBtiee  Gray,  in  speaking  of  the  right  of  a 
eldld  adopted  in  another  state  to  inherit  lands,  said 
Che  question,  so  far  as  the  court  was  informed,  had 
never  been  sdjudged.  That  case  held  that  a  ohUd 
adopted  in  Pennsylvania  in  accordance  with  the 
laws  of  that  state  under  a  Judicial  decree  while  the 
parties  were  domiciled  there  could,  after  they  had 
removed  into  Massachusetts,  be  recoimiaed  as  a 
legal  child  of  the  adopting  father  for  the  purpose 
of  inheriting  property  in  Massachusetts.  The 
Massachusetts  laws  provided  for  adoption  in  sub- 
stantially the  same  way  as  those  of  Pennsylvania 
although  they  required  the  consent  of  the  wife  of 
the  adopting  father  and  the  Pennsylvania  statute 
did  not  and  the  statutes  differed  in  some  other  un- 
important particulars,  but  the  laws  of  both  states 
gave  to  the  adopted  <^ld  the  same  rights  of  suc- 
cession and  inheritance  that  belonged  to  legitimate 
offspring. 

An  BUnols  decision  approving  Boss  v.  Boss  states 
as  the  rule  in  such  cases  that  adoption  in  one  state 
can  affect  inheritance  of  land  in  another  state  only 
ao  far  as  it  is  consistent  with  the  laws  of  the  latter 
state  as  to  descent  of  property.  Eeegan  v.  O  eragh- 
tj.raiDLfA. 

Thus  a  chUd  adopted  in  another  state  cannot  in- 
herit unless  he  could  do  so  if  the  adoption  had  been 
made  in  the  state  where  the  property  Is.  Keegan 
V.  Oeraghty,  supra. 

The  question  of  the  extraterritorial  effect  of  a 
statute  or  decree  of  adoption  is  much  the  same  as 

17  L.  R.  A. 

See  also  26  L.  R.  A.  746. 


that  which  arises  in  respect  tu  the  effect  of  a  stat- 
ute or  decree  of  legitimation,  and  on  the  lacter 
question  the  decisions  leave  the  law  unsettled. 

An  Act  of  the  Arkansas  Legislature  legitimizing 
a  son  was  held  to  give  him  the  right  to  inherit  his 
father^  property  in  Louisiana.  Scott  v.  Key,  11 
La.  Ann.  282. 

But  the  court  said  in  Barnum  v.  Eumum,  42  Md. 
261,  In  respect  to  a  special  act  of  legitimation  passed 
by  the  Arkansas  liOgislature,  ^%h\a  Act  could  have 
no  extraterritorial  operation  whatever  except  as  to 
any  rights  that  may  have  been  acquired  under  it 
in  the  state  of  Arkansas;**  but  the  extraterritorial 
effect  of  the  statute  was  not  involved  in  the  case 
as  the  decision  would  have  been  the  same  if  the 
Act  had  been  passed  in  Maryland  where  the  decis- 
ion was  rendered. 

8o  legitimation  in  France  according  to  the  forms 
of  law  in  that  country  was  held  ineffectual  to  make 
a  child  an  heir  to  property  in  Alabama.  Lingen 
V.  Lingen,  4A  Ala.  410. 

And  legitimation  by  a  decree  under  the  laws  of 
another  state  was  held  ineffectual  as  to  Inheritance 
of  property  in  Pennsylvania.  Smith  v.  Derr,  84 
Pa.  128, 76  Am.  Dec.  641. 

In  this  case  the  court  said:  **It  is'the  fact  of  birth 
in  wedlock  that  gives  inheritable  capacity  and  not 
any  artificial  legitimation.** 

The  confilct  of  laws  as  to  the  effect  of  legitima- 
tion by  subsequent  marriage  under  general  laws  is 
closely  connected  with  this  Question  but  no  at- 
tempt has  been  made  to  enter  this  field,  end  we 
have  given  only  those  decisions  as  to  legitimation 
which  were  most  similar  to  cases  of  adoption  in 
that  they  involved  the  effect  of  a  Judicial  proceed- 
ing or  statute  affecting  the  status  of  the  party. 
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tbe  testatrix;  and  as  the  question  was  new, 
and  tbe  parties  seem  to  have  acted  in  good 
faith  in  taking  tbe  opinion  of  the  court,  the 
costs  of  tbe  litigation,  including  moderate 
counsel  fees,  may  be  paid  by  the  administra- 


tor, and  charged  to  the  estate  in  his  adminis- 
tration account. 

BiU  sustained. 

Peter Sf  Ch,  J.,  and  Virfl^  Lfbbex» 
Emeryt  and  Haakellf  J/.,  concurred. 
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*Defendant  called  at  the  public  tele- 
phone station  at  Schuylert  and  asked 
the  operator  to  request  plalntitfb  to 
step  to  the  telephone  in  their  place  of 
business  in  Omaha*  as  he  desired  to  converse 
with  them,  fl.,  one  of  tbe  plaintiffs,  answered 
the  call,  but,  owlnsr  to  the  conditions  of  the  at- 
mosphere, the  parties  were  unable  to  communi- 
cate directly  with  each  other.  The  telephone 
operator  at  Fremont,  an  intermediate  station, 
proposed  to  and  did  transmit  defendants  mes- 
sage to  plaintiffs,  offermff  to  sell  them  a  quantity 
of  hay,  and  he  also  repeated  to  tbe  defendant 
their  answer,  accepting  the  proposition.  In  an 
action  for  a  tireach  of  the  contract,  It  was  JuiUL 
that  theoonveifiation  was  admissible  in  evidence, 
and  that  it  was  competent  for  the  defendant  to 
state  the  contents  of  plaintiffs*  answer  to  his 
message,  as  repeated  by  the  operator  at  Fremont 
at  tbe  time  It  came  over  the  wire. 

(June  11.1802.) 

ERROR  to  the  District  Ooart  for  Douglas 
County  to  review  a  Judgment  in  favor  of 

*Headnote  by  NobvaLi.  J. 


defendant  in  an  action  brought  to  recover 
damages  for  alleged  breach  of  contract  to  sell 
and  deliver  a  quantity  of  hay.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Isaac  Adams*  for  plaintiffs  in  error: 

Gadsden's  testimony  is  irrelevant,  and  hear- 
say or  derivative. 

Had  his  agent  and  Mr.  Haines  met  in  Omaha, 
and  the  messenger  delivered  his  message  and 
received  the  repiv  of  plaintiffs,  the  only  rele- 
vant testimony  relating  to  their  respective  com- 
munications would  be  that  of  the  messenger 
and  Mr.  Haines  and  those  who  heard  what 
was  said  by  each  respectively. 

What  the  messenger  at  Fremont  mar  have 
communicated  to  Haines  was  no  more  known 
by  Gadsden  than  it  would  have  been  had  that 
messenger  and  Haines  interchanged  commu- 
nications face  to  face  at  Omaha. 

If  the  report  rendered  by  the  messenger  to 
Gadsden  would  have  been  irrelevant  had  the 
messenger  and  Haines  been  face  to  face,  it  is 
irrelevant  in  the  case  in  question.  In  both  in- 
stances what  Ghidsden  claimed  the  messenger 
reported  to  him  would  be  hearsay  or  deriva- 
tive testimony  and  hence  irrelevant,  because 
the  point  to  be  determined  is  what  Haines  and 
the  messenger  said  to  each  other,  not  ^hat 
either  of  them  may  have  reported  was  said, 

Stephens,  Digest  of  Evidence,  art.  62. 

While  the  operator  was  not  Gadsden's  aaent 


NoTX.—IZ^tHdenee  of  ormoersatlons  by  telfplume. 

In  a  decision  holdlni;  that  a  conversation  by 
telephone  between  a  witness  and  some  person  in 
the  private  office  of  a  party  was.admissible,  the 
Supreme  Court  of  Missouri  says:  **The  courts  of 
justice  do  not  iflmore  the  grreat  improvement  in 
the  means  of  intercommunication  which  the  tele- 
phone has  made.  Its  nature,  operation,  and  ordi- 
nary uses  are  facts  of  ereneral  scientific  knowledge, 
of  which  the  courts  will  take  Judicial  notice  as 
part  of  public  contemporary  history.  When  a 
person  places  himself  in  connection  with  the  tele- 
phone system,  throuerh  an  instrument  in  his  office, 
he  thereby  invites  communication.  In  relation  to 
his  business,  through  that  channel. ,  Conversations 
BO  held  are  as  admissible  in  evidence  as  personal 
Interviews  by  a  customer  with  an  unknown  clerk 
In  charge  of  an  ordinary  ahop  would  be  in  relation 
to  the  business  there  carried  on.  The  fact  that  tbe 
voice  at  tbe  telephone  was  not  identified  does  not 
render  the  conversation  inadmisBible."  Wolfe  v. 
MiESOurl  Pao.  R.  Co.  aL.  R.  A.  699,  97  Mo.  478. 

Substantially  the  same  point  was  decided  some 
yeai'S  before  by  Barclay,  J".,  who  wrote  the  decision 
in  the  above  case  while  he  was  circuit  Judge  and 
his  decision  was  affirmed  by  the  Bt.  Louis  Court  of 
Appeals  in  Globe  Printing  Co.  v.  Stab  1, 28  Mo.  App. 
451,  In  which  the  opinion  by  Thompson,  J.,  takes 
almost  exactly  the  same  ground  that  is  taken  in 
the  language  above  quoted. 

It  was  then  held  not  only  that  Judicial  notice  of 
tbe  telephone  would  be  taken  but  also  that  an  an- 
swer by  telephone  wbich  purports  to  be  given  by  a 
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party  with  whose  office  oonneotion  by  the  central 
office  has  been  requested  is  not  Inadmissible  because 
the  voice  by  which  the  answer  is  given  is  not  reo- 
ognized.   Utid. 

A  decision  to  the  same  elfect  is  made  In  a  case 
where  an  inquiry  was  made  by  telephone  of  a  rail- 
road telegraph  office  and  an  answer  from  some  one 
there  was  held  by  the  Illinois  appellate  court  ia 
the  second  district  to  be  admissible  against  the 
railroad  company  as  at  least  prima  facie  oomins^ 
f^m  its  agents.  Bock  Island  &  P.  K.  Co.  v.  Potter* 
86  DL  App.  690. 

To  the  contrary  is  a  decision  of  the  Illinois  ap- 
pellate court  in  the  first  district  which  holds  that 
a  conversation  by  telephone  with  some  person  in 
the  office  of  a  brewing  company  is  not  admisalble 
against  the  company  where  the  voice  of  the  person 
was  not  recognized,  as  the  answer  might  have  been 
given  by  some  teamster  or  laborer  who  bappened 
to  be  in  the  office  and  had  no  right  whatever  to 
make  tbe  answer.  J.  Obermann  Brew.  Co.  v. 
Adams,  86  111.  App.  640. 

The  fact  that  a  witness  could  not  state  the  name 
of  the  party  who  answered  his  message  by  tele- 
phone to  a  railroad  freight  office  or  that  he  was  the 
railroad  company  *s  agent  was  held  in  Texas  not  to 
make  testimony  of  the  conversation  inadmissible 
where  he  testified  that  at  the  time  he  recognized 
the  voice  as  that  of  one  of  the  employes  of  the  of- 
flee  with  whom  he  had  tamnsacted  business  at  that 
office.  The  court  said  that  his  inability  tc  giv'B  the 
name  of  the  person  would  bear  rather  upon  the 
question  of  the  weight  then  the  admissibility  of 
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to  make  terms  for  bim,  he  was  his  agent  to  de- 
liver bis  message,  and  for  that  purpose  had  aa 
full  authority  as  any  general  af^ent.  Gadsden 
accepted  bis  servfces  m  that  behalf  and  was 
bound  by  bis  acta  while  engaged  in  his  serrice 
in  that  capacity.  Tf  the  operator  transmitted 
the  message  erroneously,  his  error  was  Gads- 
den's error,  and  his  negligence  his  principal's 
Diligence. 

The  principle  is  the  same  as  in  case  of  a  mes- 
sage transmitted  by  telegraph,  where  the  orig- 
inalf  aa  against  the  sender,  and  the  one  by 
which  the  sender  is  bound,  is  the  message  as 
iGceived 

Ayer  y.  Wegtern  U.  TeUg,  Co.  79  Me.  493; 
Western  U,  Tdeg.  Co.  v.  8hotter,  71  Ga.  760; 
Durkee  v.  Vermont  Cent.  R.  Co.  29  Vt.  127; 
Baveland  v.  Oreen,  40  Wis.  481;  Morgan  v. 
People,  59  IlL  58;  WiUon  y.  Minneapolis  db  N. 
W.  B,  Go.  81  Minn.  481;  Howley  v.  Whipple, 
48  N.  £L  488.  See  noU  by  Marshall  D.  Ewell 
to  the  report  of  Sullivan  y.  Kuykendall,  24  Am. 
L.  Reg.  N.  S.  442. 

Messrs.  Riclimond  A  "Leggep  for  defend- 
ant in  error: 

Viewing  the  operator  at  Fremont  as  the  agent 
of  defendant  Gadsden,  and  it  appears  that  she 
was  the  agent  of  both  parties,  it  is  clear  that  she 
was  his  agent  to  repeat  to  plaintiffs  only  the 
message  which  he  delivered  to  her.  That  he 
held  her  out  as  authorized  only  to  deliver  that 
certain,  specified  message,  and  that  he  would 
not  be  bound  by  any  message  which  she,  as  the 
employe  of  the  telephone  company  saw  fit  to 
deliver  to  plaintiffs. 

Gray,  Communications  by  Telegraph,  §  106. 

As  the  operator  at  Fremont  was  GMsden's 
agent  only  to  repeat  the  message  eiven  to  her, 
Gadsden  should  be  allowed  to  tesufy  as  to  just 
what  message  he  gave  the  operator,  as  the  de- 


livery of  tbnt  certain  message  would  onlj  be 
binding  on  him. 

Norvaif  J,,  delivered  the  opinion  of  the 
court: 

Plaintiffs  in  error  brought  suit  in  the  court 
below  to  recover  damages  for  the  alleged 
breach  of  contract  by  the  defendant  in  his^re- 
fusing  to  deliver  a  quantity  of  hay  claimed  to 
have  been  purchased  by  them  from  him.  The 
Jur^  returned  a  verdict  for  defendant,  upon 
which  judgment  was  entered. 

In  1888  plaintiffs  were  engaged  in  the  city 
of  Omaha  in  the  flour,  feed,  grain,  and  hay 
business.  Defendant  resided  at  Schuyler,  and 
had  about  150  tons  of  hay  which  he  desired  to 
sell.  Prior  to  the  middle  of  April  of  that  year 
plaintiffs  and  defendant  had  some  correspond- 
ence about  the  purchase  and  sale  of  this  hay, 
but  no  contract  was  entered  into  at  that  time. 
On  May  1, 1888,  defendant  sent  the  following 
letter  to  plaintiffs: 

"Oskamp,  Haines  &  Co.,  Omaha,  Nebraska. 
— Gentlemen:  What  is  your  price  for  pressed 
hay  now?  Mine  is  still  for  sale,  if  I  can  get 
as  much  as  others  are  getting.  I  would  rather 
close  out  the  entire  amount  at  once  if  I  can 
find  a  customer,  and  will  give  the  use  of  my 
bam  till  July  14,  if  buyer  wants  to  speculate. 
There  is  scarcely  any  hay  left  here.  Some  on 
the  prairie  will  not  be  hauled  this  ueason  on 
account  of  bottoms  bein^  covered  with  wuter. 
Yours,  truly,  James  Gkidsden." 

In  answer  to  the  above,  plaintiffs  wrote  de- 
fendant as  follows: 

''Omaha,  May  2d,  188^  Mr.  James  Gads- 
den, Schuyler,  Neb. — Dear  Sir:  Answering 
yours  of  the  1st,  the  market  seems  to  be  glutted 
now  with  hay.  Have  bought  some  at  $7.75 
on  track  since  we  bought  that  of  yours.    If 


the  evidence.  Missouri  Pao.  R.  Co.  v.  Heiden- 
beimer.  82  Tex.  196. 

The  report  of  a  telephone  operator  to  a  peison  for 
whom  he  la  taUdng  as  to  what  is  said  by  the  other 
party  whom  he  has  been  requested  to  call  up  was 
held  to  be  properly  proved  by  the  party  for  whom 
be  was  talking  and  by  others  who  are  present 
during  the  conversation  where  the  other  party  to 
the  conversation  had  already  proved  his  version 
of  the  conversation  and  the  operator  did  not 
recollect  what  was  said.  Sullivan  v.  Kuykendall, 
82  Ky.  488,  66  Am.  Rep.90L 

The  court  put  the  decision  on  the  ground  that 
one  who  talks  throoflrh  the  telephone  makes  the 
person  with  whom  he  talks,  if  it  is  not  the  one  for 
whom  his  conversation  is  intended,  his  agent  to 
communicate  what  he  says,  and,  therefore,  that 
the  BgenVB  statements  are  competent  against  him. 

Oppoeed  to  the  Kentucky  case  is  a  Georgria  decis- 
ion that  the  testimony  of  a  party  as  to  a  demand  by 
bJ8  clerk  through  the  telephone  on  the  other  party 
and  of  the  reply  aa  repeated  to  him  by  the  clerk  was 
merely  hearsay,  but  the  coiutin  this  case  held  that 
the  error  is  immaterial  as  there  was  plenty  of 
other  evidence  to  sustain  the  verdict.  Wilson  v. 
Coleman,  81  Oa.  807. 

An  objection  to  evidence  of  a  conversation  by 
telephone  based  solely  upon  the  ground  that  it  was 
not  shown  that  the  person  alleged  to  be  the  party 
who  had  the  conversation  was  so  in  fact  was  over- 
ruled in  an  Iowa  case  which  held  that  there  was 
testimony  of  such  identity.  In  that  case  the  court 
did  not  consider  the  admissibility  of  telephone  oon- 
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versationa  because  the  objection  was  only  that 
above  stated.    Davis  v.  Walter,  70  Iowa,  465. 

A  question  as  to  the  validity  of  an  acknowl- 
edgment through  a  telephone  of  a  deed  by  a  mar- 
ried woman  was  raised 4n  a  California  case  in  which 
it  was  decided  that  the  certificate  of  the  notary  in 
due  form  of  law  was  conclusive  in  the  absence  of 
fraud,  duress,  accident,  or  mistake,  and  the  deed 
was  upheld.    Banning  v.  Banning,  80  Cal.  2fli. 

In  People  v.  Ward,  8N.  Y.  Crlm.  Rep.  511,  note,  it 
is  shown  that  an  objection  to  evidence  of  a  conver- 
sation by  telephone  between  the  witness  and  the 
accused,  whose  voice  the  witness  testified  that  he 
recognized,  was  overruled.  The  grounds  of  the 
objection  or  of  the  ruling  are  not  stated. 

The  result  of  the  comparatively  few  decisions 
yet  reported  on  this  question  may  be  safely  said  to 
be  in  favor  of  the  admissibility  of  telephone  con- 
versations, not  only  when  the  voice  of  the  other 
party  is  recognized  but  even  when  it  is  not,  pro- 
vided the  conversation  takes  place  in  the  usual 
course  of  business  with  one  regularly  placed  in 
connection  with  the  witness  in  accordance  with 
the  telephone  usages  on  a  call  for  the  other  party. 
As  to  proof  of  an  O^rator^s  report  of  replies  to 
one  for  whom  he  is  talking  the  Kentucky  and  Geor- 
gia cases  above  reported  leave  the  matter  still  open. 
The  Georgia  report  does  not  show  that  the  question 
was  much  considered  and  does  show  that  it  was  not 
regarded  as  very  material  in  the  case.  On  the  other 
hand,  the  Kentucky  case  decision  was  made  against 
vigorous  dissent.  So  far  as  the  authorities  stand, 
therefore,  the  question  is  not  well  settled. 
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you  want  to  sell  now,  and  mean  busioess,  we 
will  give  YOU  $8.25  per  ton  on  track  here,  if 
it  is  all  like  the  cars  we  had;  but  we  do  not 
leave  this  offer  open  longer  than  Saturday, 
but  we  prefer  acceptance  by  wire,  as  we  are 
figuring  upon  800  tons  at  a  trifle  better  price, 
sample  car  now  coining,  and,  if  we  get  that 
all,  have  eot  to  crowd  the  market  here.  Have 
about  140  tons  bought  now,  and  would  not 
want  yours  at  any  price  with  that  large  lot. 
We  would  not  take  the  risks  of  your  bam  an 
hour,  and  you  could  ship  it  all  as  fast  as  you 
please,  having  storage  for  500  tons.  Our  full 
storage  capacity  here  is  1,000  tons.  Now, 
about  weights,  ^ou  can  have  anv  one  weigh 
it  here  after  testing  our  track  scale,  or  we  will 
pay  you  by  the  bale.    Oskamp  &  Haines." 

On  May  7,  defendant  called  at  the  telephone 
office  in  Schuyler,  and  requested  the  operator 
to  cull  up  plaintiffs,  as  he  desired  to  talk  to 
them.  Plaintiffs  have  a  telephone  in  their  of- 
fice, and  Mr.  Haines,  one  of  the  firm,  answered 
the  call,  but,  owing  to  the  condition  of  the  at- 
mosphere, the  line  was  not  working  well,  so 
that  the  parties  were  unable  to  communicate 
directly  with  each  other.  The  telephone  op- 
erator at  Fremont,  an  intermediate  station  be- 
tween Omaha  and  Schuyler,  proposed  to  and 
did  transmit  defendant's  messHge  to  plaintiffs, 
and  repeated  their  answer  to  the  defendant. 
The  entire  conversation  was  carried  on  throusrh 
the  assistance  of  the  operator  at  Fremont,  she 
repeating  the  message  of  each  party.  It  is 
agreed  that  a  contract  was  entered  into  at  that 
time  by  telephone,  but  there  is  a  conflict  in  the 
evidence  as  to  its  terms.  The  plaintiffs  in- 
troduced testimony  tending  to  show  that  de- 
fendant sold  his  entire  lot  of  hay  at  $8.25  per 
ton  on  track  in  Omaha,  to  be  shipped  two  car- 
loads per  day.  On  the  other  hand,  the  testi- 
mony of  the  defendant  goes  to  show  that  plain- 
tiffs' proposition  contained  in  their  letter  of 
May  2  was  not  accepted  by  defendant,  but 
that  the  contract  was  for  only  two  carloads. 
Two  carloads  of  hay  only  were  shipped  to 
and  received  by  plaintiffs.  Subsequently  de- 
fendant brought  an  action  against  plaintiffs  to 
recover  for  said  two  carloads  of  hay,  in  which 
Gadsden  received  the  full  amount  claimed, 
which  1udi;ment  plaintiffs  in  error  have  paid. 

The  burden  was  upon  the  plaintiffs  to  estab- 
lish the  contract  and  breach  of  the  same  sub- 
sequently as  alleged  by  them.  The  jury  passed 
upon  the  conflicting'  testimony,  and  by  the 
verdict  found  that  the  terms  of  the  contract 
respecting  the  quantity  of  the  hay  sold  were 
as  claimra  by  tne  defendant.  We  are  satis- 
fied that  there  is  not  such  a  preponderance  of 
the  evidence  in  the  plaintiffs'  favor  as  to  jus- 
tify us  in  disturbing  the  finding. 

Error  is  assigned  because  the  court  admitted 
the  testimony  of  the  defendant  as  to  the  con- 
versation over  the  telephone  between  the  wit- 
ness and  Mr.  Haines,  one  of  the  plaintiffs,  as 
repeated  over  the  wire  by  Mrs.  Cummings,  the 
telephone  operator  at  Fremont.  It  is  con- 
tended that  the  testimony  of  the  witness  of 
what  the  operator  repeated  to  him  as  the  con- 
versation progressed  as  being  said  by  Mr. 
Haines  is  irrelevant  and  hearsay.  The  ques- 
tion thus  presented  is  a  new  one  to  this  court, 
and  there  are  but  few  decided  cases  which  aid 
us  in  our  investigation.    But  upon  principle 
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it  seems  to  us  that  the  testimony  Is  competent, 
and  its  admission  violated  no  rule  of  evidence. 
It  was  admissible  on  the  ground  of  agency. 
The  operator  at  Fremont  was  the  agent  of  de- 
fendant in  communicating  defendant's  mes- 
sage to  Haines,  and  she  was  also  the  letter's 
agent  in  transmitting  or  reporting  his  answer 
thereto  to  defendant  The  books  on  evidence, 
as  well  as  the  adjudicated  cases,  lay  down  the 
rule  that  the  statements  of  an  agent  within  the 
line  of  his  authority  are  admissible  in  evidence 
against  his  principal.  Likewise,  it  has  been 
held  that,  where  a  conversation  is  carried 
on  between  persons  of  different  nationalities 
through  an  interpreter,  the  statement  made  by 
the  latter  at  the  time  the  conversation  occurred 
as  to  what  was  then  said  by  the  parties  is  com- 
petent evidence,  and  may  be  proven  by  calling 
persons  who  were  present  and  heard  ft.  This 
is  too  well  settled  to  require  the  citation  of  au- 
thorities. There  are  certainly  stronger  rea- 
sons for  holding  the  statement  made  by  the 
operator  and  testified  to  by  defendant  is  ad- 
missible than  in  the  case  of  an  interpreter. 
Both  Haines  and  defendant  heard  and  under- 
stood the  operator  at  Fremont,  and  knew  what 
she  was  saying,  or  at  least  could  have  done  so. 
Each  knew  whether  his  message  was  being 
correctly  repeated  to  the  other  by  the  opera- 
tor. Not  so  where  persons  converse  through 
an  interpreter.  If  the  testimony  objected  to 
was  incompetent,  and  hearsay,  then  the  testi- 
mony of  Haines,  relating  to  the  same  conver- 
sation, should,  for  the  same  reason,  have  been 
excluded.  He  did  not  hear  what  defendant 
said,  but  testified  to  what  the  operator  re- 
ported as  having  been  said.  The  operator  at 
Fremont  was  not  the  agent  of  the  defendant 
alone,  but  she  was  plaintiffs'  agent  in  repeat- 
ing tibeir  answer  to  defendant's  message.  That 
conversations  held  through  the  medium  of 
telephone  are  admissible  as  evidence  in  proper 
cases  cannot  be  doubted.  Such  have  been  the 
holdings  of  the  courts  in  cases  where  the  ques- 
tion has  been  before  them.  In  a  criminal  case 
^PwpU  y.  Ward,  8  N.  Y.  Grim.  Rep.  488— it 
was  held  that,  where  a  witness  testifies  that 
he  conversed  with  a  particular  person  over 
the  telephone,  and  recognized  his  voice,  it  was 
competent  for  him  to  state  the  commuoicaiion 
which  be  made.  InWolfe  y.  MiuouriFiae,  IL 
Co.,  97  Mo.  478.  8  L.  R.  A.  680,  it  was  ruled 
that  if  the  voice  is  not  identified  or  recognized, 
but  the  conversation  is  held  through  a  tele- 
phone kept  in  a  business  house  or  office,  it  is 
admissible;  the  effect  or  weight  of  such  evi* 
dence,  when  admitted,  to  be  determined  by 
the  jury.  See  Globe  Print.  Oo.  y.  8tahl,  28 
Mo.  App.  451. 

A  case  quite  analogous  to  the  one  at  bar  la 
Sullivan  y.  Kuyken&U,  82  Ey.  488,  56  Am. 
Rep.  901.  In  that  case  the  parties  did  not 
have  conversation  directly  with  each  other 
over  the  telephone,  but  conversation  was  con- 
ducted by  an  operator  in  charge  of  a  public 
telephone  station  at  one  end  of  the  line.  It 
was  held  that  the  conversation  was  admissible 
in  evidence,  and  that  it  was  competent  for  the 
person  receiving  the  message  to  state  what  the 
operator  at  the  time  reported  as  being  said  by 
the  sender.  The  court  in  the  opinion  says: 
"When  one  is  using  the  telephone,  if  he  knows 
that  he  is  talking  to  the  operator,  be  alao 
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knows  that  he  la  making  him  on  agent  to  re- 
peat what  he  is  saying  to  another  party;  and 
in  such  a  case  certainly  the  statements  of  the 
operator  are  competent,  hdng  the  declarations 
of  the  agent,  and  made  during  the  progress  of 
the  transaction.  If  he  is  ignorant  whether  he 
Is  talking  to  the  person  with  whom  he  wishes 
to  communicate  or  with  the  operator,  or  even 
any  third  party,  yet  he  does  it  with  the  expec- 
tadon  and  intention  on  his  part  that,  in  case 
he  is  not  talking  with  the  one  for  whom  the 
information  isutended,  it  will  be  communi- 
cated to  that  person;  and  he  thereby  makes  the 
person  receiving  it  his  a^ent  to  communicate 
what  he  may  have  said.    This  should  cer- 


tainly be  the  rale  as  to  an  operator,  because  a 
person  using  a  telephone  knows  that  there  is 
one  at  each  station,  whose  business  it  is  to  so 
act;  and  we  think  that  the  necessities  of  a 
growing  business  reauire  this  rule,  and  that  it 
18  sanctioned  by  the  known  rules  of  evidence." 
Our  conclusion  is  that  the  court  did  not  err  in 
admitting  the  testimony  of  the  defendant. 

It  is  claimed  that  the  court  erred  in  refusing 
certain  instructions  requested  by  plaintiff,  but, 
as  thev  raise  the  same  question  we  have  been 
considering,  the  objections  will  be  overruled 
without  further  comment. 

The  judgment  below  is  fffflrmsd. 

The  olher  Judges  concur. 


IOWA  SUPREME  COURT. 


CAMPBELL  et  al..  Railroad  Commissioners, 

e. 

CHICAGO,  MILWAUKEE  ft  ST.  PAUL 

a  CO. 


.Iowa ) 


1.  Shtpmenia  beC  m  ewi  poinia  wtthia  the 
same  state  do  not  eoastltDte  interstate 
eonuneree  heoause  made  on  a  railroad  which 
runs  for  part  of  the  trip  in  another  state. 

8*  Tlie  enfiweinip  of  an  tirder  of  rall- 
voad  eommlssloaers  requlzlnff  a  railroad 
company  to  conform  to  thnir  schedule  of  rates  is 
a  matter  of  public  right  for  which  an  action  may 
be  maintained  in  behalf  of  the  state. 

8.  A  daim  fbr  the  reftiatni^  to  a  shipper 
of  an  orerehar^  made  in  a  petition  by 


railroad  commissioners  for  the  enforce- 
ment of  their  order  as  to  rates  is  waived  on  ap* 
peal  if  not  asked  in  the  appellate  court. 

(October  M.1888J 

APPEAL  hf  complainants  from  a  Judgment 
of  the  District  Court  for  Lyon  County  in 
favor  of  defendant  in  an  action  brought  to 
compel  defendant  to  conform  its  freight  rates 
to  the  schedule  made  by  the  board  of  railroad 
commissioners,  and  to  compel  it  to  refund  cer- 
tain charges  which  it  had  made  in  excess  of 
such  rate.    Bewreed. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  John  Y.  Stone*  Atty  Qen,,  and 
T.  C.  Dawson  for  appellants. 

Mr,  John  W.  Gary  for  appellee. 


NOTS.— FTietlker  tiMipmeittbs  between  points  in  the 
same  etate  lose  their  eharaeUr  of  domestic  eommeree 
by  paulng  out  of  the  state  durina  transportatiUnu 

In  Lord  v.  QoodaU.  K.  ft  P.8. 8.  Co.,  103  U.  8. 641, 
96  L,  ed.  2S4,  it  was  decided  that  vessels  navigatinar 
thehiffh  seas  althougrh  enffa^red  only  in  the  trans- 
portation of  goods  and  passeogers  between  ports 
and  places  in  the  same  state  were  subject  to  the 
Acts  of  Congress  regulating  the  liability  of  the 
owners  of  YCSBels  navigating  the  high  seas  by  vix^ 
tue  of  the  power  of  Congress  oyer  commerce. 

But  in  the  recent  case  of  Lehigh  Valley  R.  Co.  v. 
Pennsylvania,  145  IT.  8. 108, 88  L.  ed.  872, 4  Inters. 
Com.  Rep.  87,  affirming  the  decision  of  the  Supreme 
Court  of  Pennsylvania  reported  in  2  Inters.  Com. 
Bep.  228,  also  in  note  to  1  L.  B.  A.  28S,  it  was  also 
decided  by  the  Supreme  Court  of  the  United  States 
that  the  mere  passage  of  freight  and  passengers 
over  the  soil  of  another  state  in  transit  between 
points  in  the  same  state,  does  not  render  the  trans- 
portation interstate  commerce  so  as  to  exclude  the 
power  of  the  state  in  which  the  shipments  were 
nnde  to  tax  the  traffic  And  the  court  says  that  it 
was  unnecessary  in  Lord  v.  Goodall,  N.  ft  P.  S.  8. 
Co.  suprot  to  invoke  the  power  to  regulate  com- 
merce in  mrder  to  find  authority  for  the  law  in 
question  as  it  might  be  referred  to  the  power  as  to 
maritime  law.  Another  consideration  as  stated  in 
both  cases  is  that  the  laws  of  nations  on  the  high 
seas  might  become  involved  and  the  United  States 
compelled  to  respond. 

In  Paoitlc  Coast  8.  8.  Co.  v.  Board  of  Railroad 
GomxB.,  9  Sawy.  2S8.  the  circuit  court  of  the  United 
States  held  that  California  state  railroad  commis- 
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sioners  had  no  power  to  regulate  or  interfere  with 
transportation  by  a  steamship  company  between 
ports  within  the  state  if  they  were  in  transit  to  or 
from  other  states  or  if  the  transportation  consisted 
of  voyages  upon  the  ocean  bringing  the  steamships 
under  the  exclusive  control  of  Congrees. 

The  above  decision  of  the  United  States  Supreme 
Court  seems  to  settle  the  law  in  accordance  with 
the  decision  in  the  main  case,  thus  overruling  State 
V.  Chicago,  St.  P.  M.  ft  O.  B.  Co.,  8  L.  B.  A.  238,  40 
Minn.  207,  in  which  the  railroad  and  warehouse 
oommission  of  the  state  was  held  to  have  no  au- 
thority to  iix  the  rates  for  transportation  between 
two  points  within  the  state  over  a  route  extending 
across  a  neighboring  state.  And  it  would  seem 
also  to  overrule  Stemberger  v.  Cape  Fear  ft  Y.  Y 

B.  Co.,  2  L.  B.  A.  106, 29  S.  C.  610, 2  Inters.  Coul  Bep 
428,  in  which  the  decision  was  similar  to  that  of  the 
Minnesota  case  unless  a  distinction  is  to  be  made  in 
the  South  Carolina  case  by  reason  of  the  fact  that 
the  transportation  between  points  in  the  same  state 
was  over  several  railroads,  some  of  which  were  en- 
tirely in  that  state  and  some  entirely  in  North 
Carolina  and  others  partly  in  both  states. 

Somewhat  remotely  connected  with  this  question 
is  the  decision  in  Soammon  v.  Kansas  Dty,  St.  J.  ft 

C.  B.  B.  Co.,  41  Mo.  App.  194,  to  the  effect  that  a 
shipment  from  another  point  in  the  same  state  to 
Kansas  City,  Mo.,  does  not  become  interstate  com- 
merce because  the  delivery  was  actually  made 
across  the  state  line  in  Kansas  where  the  consign- 
ee's place  of  business  was,  as  the  contract  was  for 
a  shipment  to  Kansas  City,  Mo.,  and  any  other 
place  of  delivery  was  merely  for  the  convenience 
of  the  parties.  B.  A.  B. 


See  also  22  L.  R.  A.  570;  27  L.  R.   A.  843. 
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Iowa  Sufabmv  Court. 


Oct., 


Robinson*  Gh,  «/!,  delivered  tbe  opinion  of 
the  court: 

At  different  times  during  the  months  of  Oc- 
tober, November,  and  December,  1889,  and 
January,  1890,  one  D.  J.  Carpenter  shipped 
from  Beloit,  Iowa,  to  Sioux  Cit^,  Iowa,  15 
carloads  of  livestocls  over  tbe  railway  of  de- 
fendant. He  was  charged  by  defendant  for 
Ihe  transportation  of  the  freight  so  shipped  tbe 
sum  of  $289.38.  or  $«56.76  more  than  the  sched- 
ule rate  as  fixed  by  the  board  of  railroad  com- 
missioners. Carpenter  made  complaint  of 
tbe  overcbarse  to  tbe  board  and  also  com- 
plained that  the  defendant  bad  raised  its  rate 
for  transporting  flour  between  tbe  points 
named  from  ten  cents  per  100  pounds  as  fixed 
by  the  commissioners'  schedule,  to  seventeen 
cents  per  100  pounds.  The  commissioners  in- 
vestigated tbe  complaints,  found  that  tbe  facts 
were  as  claimed  by  Carpenter,  and  ordered  tbe 
defendant  to  conform  its  charges  to  the  maxi- 
mum schedule  wbicb  tbey  had  established, 
and  informed  defendant  that  the  overcharge  of 
$56.76  should  be  refunded  to  Carpenter.  The 
defendant  having  failed  to  obey  that  order, 
tbis  action  is  brought  to  enforce  it.  The  de- 
fendant admits  that  tbe  shipments  and  charges 
were  substantially  as  claimed  by  Carpenter, 
but  contends  that  its  railway  between  Beloit 
and  Sioux  City  is  partly  in  Iowa  and  partly  in 
South  Dakota,  and  that  the  shipments  in  ques- 
tion were  interstate  commerce,  and  therefore 
not  subject  to  the  control  of  this  state  nor  to  the 
schedule  of  rates  fixed  by  its  board  of  railroad 
commissioners.  The  district  court  found  that 
the  statutes  of  Iowa,  so  far  as  they  attempt^  to 
authorize  tbe  making  of  the  order  in  question, 
were  unconstitutional,  and  that  tbe  order  was 
invalid. 

1.  The  railway  of  defendant  from  Beloit  to 
Sinux  City  is  sixty-seven  miles  in  length,  and 
a  little  niore  tban  one  balf  of  It  is  in  this  state, 
tbe  remainder  being  in  South  Dakota.  Be- 
tween tbe  points  named  the  railway  crosses  tbe 
boundary  of  the  state  four  times.  The  scbed- 
ule  of  tlie  board  of  railroad  commissioners  in 
question  was  adopted  under  tbe  provisions  of 
chapter  28  of  tbe  Acts  of  tbe  22d  General  As- 
sembly. Section  1  of  that  Ad  contains  tbe  fol- 
lowing: *'The  provisions  of  tbis  Act  shall  ap- 
ply to  tbe  transportation  of  passengers  and 
property,  .  .  .  and  shall  also  be  held  to 
apply  to  shipments  of  property  made  from  any 
point  within  tbe  state  to  any  point  within  the 
state,  whether  the  transportation  of  the  same 
shall  be  wholly  within  this  state  or  partly 
within  this  state  and  an  adjoining  state  or 
states."  Tbe  question  presented  for  our  de- 
termination is  whether  freight  shipped  from 
Beloit  to  Sioux  City  over  the  railway  de- 
scribed is  interstate  commerce,  within  tbe 
meaning  of  that  provision  of  section  8  of  ar- 
ticle 1  of  tbe  Constitution  of  the  United  States 
which  reads  as  follows:  "The  Congress  shall 
have  power  to  regulate  commerce  with  foreign 
nations  and  amonj?  the  several  states,  and  with 
the  Indian  tribes.'^  In  Welton  v.  Missouri,  91 
U.  S.  280.  23  L.  ed.  849.  the  Supreme  Court  of 
the  (Jnited  States  used  this  language:  "  'Com- 
merce' is  a  term  of  the  largest  import.  It  com 
prebends  intercourse  for  the  purposes  of  trade 
in  any  and  all  its  forms,  including  transporta- 
tion, purchase,  sale  and  exchange  of  oommod- 
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ities  between  tbe  citizens  of  our  country  and 
the  citizens  or  subjects  of  other  countries,  and 
between  tbe  citizens  of  different  states."  In 
Mobile  County  v.  KimbaU,  102  U.  S.  702, 26  L. 
ed.  241,  it  was  said  that  ''commerce  with  for- 
eign countries  and  among  tbe  states,  strictly 
considered,  consists  in  intercourse  and  traffic, 
including  in  these  terms  navigation,  and  the 
transportation  and  transit  of  persons  and  prop- 
erty, as  well  as  the  purcbase,  sale,  and  exchange 
of  commodities."  In  construing  the  consti.u- 
tional  provision  under  consideration,  tbe  same 
court,  in  Gibbons  v.  Ogden,  22  U.  S.  9  Wheat. 
189,  6  L.  ed.  68,  defined  commerce  as  follows: 
"Commerce  undoubtedly  is  traffic,  but  it  is 
something  more;  it  is  intercourse.  It  de- 
scribes the  commercial  intercourse  between 
nations  and  parts  of  nations  in  all  its  branches, 
and  is  regulated  by  prescribing  rules  for  car- 
rying on  that  intereourse."  The  language 
last  quoted  was  used  to  refute  tbe  claim  that 
the  commerce  contemplated  by  .tbe  Constitution 
was  mere  traffic,  the  buj^ing  and  selling  or  the 
interchange  of  commodities;  but  it  was  quoted 
with  approval  by  tbe  court  wbicb  used  it  in  tbe 
re<*ent  case  of  Lehigh  VaUey  R.  Co,  v.  Fenn- 
syltania,  145  U.  S.  192, 36  L.  ed.  672, 4  Inters. 
Com.  Rep.  87.  and  applied  to  facts  similar 
to  those  under  consideration.  The  question 
involved  in  the  case  last  cited  was  wbether  the 
state  bad  tbe  power  to  lev^  and  collect  a  tax  on 
the  gross  earnings  of  a  railway  for  tbe  contin- 
uous transportation  of  passengers  and  freight 
from  points  in  Pennsylvania  to  other  points  in 
tbe  same  state,  over  a  line  of  railway  which 
passed  from  that  state  to  another  and  back.  It 
was  held  that  such  transportation  was  not  in- 
terstate commerce  within  the  meaning  of  tbe 
Federal  Constitution, and  that  the  tax  was  valid. 
Since  the  question  under  ponsideration  is  a  Fed- 
eral one.  tlie  decision  last  cited  is  decisive  of 
it.  Following  that  decision,  we  hold  that  tbe 
continuous  transportation  of  articles  of  com* 
merce  from  Beloit  to  Sioux  Cit^  over  tbe  line 
of  railway  described  is  not  mterstate  com- 
merce, ana  that  the  statute  under  which  tbe 
schedule  of  rates  in  question  was  made  is  not 
unconstitutional,  so  far  as  it  has  been  ques- 
tioned on  this  appeal.  The  boaid  of  railroad 
commissioners  were  authorized  to  make  a 
schedule  of  reasonable  maximum  charges  for 
the  continuous  transportation  of  freight  from 
points  in  this  state  to  other  points  in  this  state 
over  a  railway  partly  in  another  state.  It  ia 
not  shown  that  the  rates  fixed  by  the  schedule 
in  question  are  unreasonable,  and,  in  the  ab- 
sence of  a  showing  to  the  contrary,  we  must 
presume  that  they  are  fully  authorized  by  the 
statute. 

2.  Counsel  for  appellee  insists  that  this  ac- 
tion cannot  be  maintained  in  behalf  of  the 
state,  for  tbe  reason  that,  so  far  as  the  record 
shows,  it  is  solely  for  the  benefit  of  Carpenter. 
The  enforcing  of  the  order  of  the  commissioners 
requiring  defendant  to  comply  with  the  sched- 
ule of  rates  prepared  for  it  is  a  matter  of  pub> 
lie  right,  and  an  action  therefor  can  be  main- 
tained for  tbe  state.  No  objection  te  the 
prosecution  of  this  action  in  tbe  name  of  the 
commissioners  has  been  made.  Aopelleute 
have  not  asked  in  this  court  a  refund  of  the 
overcharge,  and  the  claim  therefor  made  in  the 
petition  must  be  deemed  waived.    Therefore 
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we  decfde  nothfng  In  regard  to  the  right  of  the 
state  to  prosecute  an  action  in  behalf  of  a  pri- 
vate i)erson  to  compel  the  refunding  of  over- 
'charges  he  has  paid.  For  reasons  indicated 
the  judgment  cf  the  District  Court  is  reversed. 


Ilcniy  WEIRS,  Appt.^ 

V. 

JONES  COUNTY. 


(. 


.Iowa ) 


A  traveler's  inability  to  read  the  Engw 
lisli  lan^aa^e  will  not  relieve  him 
from  the  charge  of  contributory  ne^ 
li^enee  In  attempting  to  cross  a  bridge  con- 
deorned  as  unrafe  od  wbicb  warning  notices  are 
<oon8jiicuonflly  posted  in  that  languages 

(October  2M8e&) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Jones  County  in 
favor  of  defendant  ic  an  action  brought  to  re- 
cover the  value  of  certain  horses  and  a  wagon 
which  had  been  lost  by  reason  of  the  breaking; 
down  of  a  bridge  for  the  maintenance  of 
which  defendant  was  alleged  to  be  respon- 
sible.   Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Sheehan  A  McCam»  for  appel- 
lant: 

Ordinary  diligence  is  no  fixed  and  unalter- 
able standard  oicare;  it  is  always  to  be  deter- 
mined by  the  facts  and  circumstances  of  each 
case 

Murphy  v.  Chicago,  R  1.  d  P.  E,  Co.  88 
Iowa,  539;  Messenger  v.  Pate,^2  Iowa,  443. 

It  is  not  proper  to  require  the  jury  to  find 
whether  by  the  use  of  ordinary  care  the  plain- 
tiff could  have  avoided  the  mjury,  but  they 
should  be  required  to  find  whether  under  all  of 
the  facts  disclosed  by  the  evidence  he  did  act- 
ually use  ordinary  care. 

McClain's  Digest,  p.  146,  §121;  Hamilton  v. 
Des  Moines  Valley  R.  Co.  86  Iowa,  81. 

The  jury,  in  determining  whether  or  not  free- 
dom from  contributory  negligence  is  shown, 
may  consider  all  the  circumstances  including 
the  known  habits  of  the  deceased,  and  the  in- 
stincts of  self -preservation  with  which  all  men 
are  imbued. 

Burns  v.  Chicago,  M.  d  8t,  P.  B,  Co,  69 
Iowa,  450,  58  Am.  Rep.  227. 

The  mental  condition  caused  by  fright  must 
be  considered  by  the  jury  in  determining 
whether  there  was  contributory  negligence. 

Wafter  v.  Chicago,  D,  d  M.  R.  Co,  39  Iowa, 
83:  Moore  v.  Central  R,  Co,  47  Iowa,  688. 

Also  the  age  of  the  person  injured. 

McMillan  v.  Burlington  dt  M,  B,  Co,  46 
Iowa,  281;  Benton  v.  Chicago,  B.  L  d  P.  B, 
Co.  55  Iowa,  496. 

Aiud  why  not  the  fact  that  the  person  could 
not  read,  or  could  not  read  English,  when  such 
ability  to  read  had  an  important  bearing  on  his 
understanding  the  warning  given  of  the  unsafe 
•condition  of  the  bridge. 

NOTB.— The  above  case  Is,  so  far  as  we  can  find, 
•one  of  first  impression* 
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Mr.  F.  O.  Ellison,  County  Atty. ,  fox  ap* 
pellee: 

Where  a  sidewalk  becomes  out  of  repair,  and 
an  injury  is  thereby  occasioned,  the  municipal 
corporation  whose  duty  it  was  to  keep  it  in  re- 
pair, is  not  liable  unless  it  had  actual  notice  of 
the  defect,  in  such  time  as  that,  by  the  exer- 
cise of  reasonable  diligence,  it  might  have  re- 
paired it,  and  thereby  prevented  the  injury; 
or,  if  the  defect  was  of  such  a  nature,  and  had 
existed  for  such  a  period  of  time  as  that,  by  the 
exercise  of  ordinary  care  and  diligence  in  the 
discharge  of  its  duties,  it  would  have  learned 
of  its  existence  in  time  to  prevent  the  injury. 

Bice  V.  Des  Moines,  40  Iowa,  638;  Montgom- 
ery V.  Des  Moines,  55  Iowa,  101;  Cooky.  Ana- 
mosa,  66  Iowa,  427;  Holmes  ▼.  Hamburg,  47 
Iowa  349. 

Precisely  the  same  rule  applies  to  the  keep- 
ing up  of  barriers,  or  obstructions,  while  re- 
pairiog  a  street  o/  bridge  after  they  have  once 
been  placed  on  Uie  bridge  or  street. 

Koesier  v.  Otcamtoa,  34  Iowa,  43;  Shearm.  & 
Redf.  Neg.  §  376;  8etoard  v.  Milford,  21  Wis. 
485;  MuUen  v.  Butland,  55  Vt.  77;  Klatt  v. 
Milfjoaukee,  53  Wis.  204,  40  Am.  Rep.  759; 
Doherty  v.  Waltham,  4  Gray,  596. 

When  the  board  of  supervisors  of  defendant 
found  the  bridge  in  question  to  be  un.<«afe  for 
public  travel,  it  then  became  the  duty  of  the 
county  to  act  with  due  diligence  in  the  matter 
and  give  the  public  notice  of  the  condition  of 
the  bridge,  and  also  to  close  or  obstruct  it. 
And  in  placing  the  notices  and  obstructions, 
and  in  maintaining  them,  the  county  was  bound 
to  exercise  such  care  as  reasonably  prudent 
and  careful  men  would  use  in  the  conduct  and 
management  of  their  own  affairs  of  like  im- 
portance, and  no  more. 

Cooper  V.  Mills  County,  69  Iowa,  854. 

It  is  onlv  because  of  a  failure  on  the  part  of 
the  defendant  to  exercise  such  reasonable  care 
that  plaintiff  can  maintain  an  action  for  inju- 
ries sustained,  and  the  burden  of  proof  is  on 
him  to  establish  the  want  of  such  care  and  dil- 
igence. The  same  degree  of  care  and  dili- 
gence is  required  of  a  municipal  corporation 
or  a  railroad  compan^v  that  is  required  of  a 
county.  And  that  being  true,  then  under  the 
following  authorities  the  defendant  having 
done  all  that  the  law  required  of  it  in  connec- 
tion with  said  bridge,  it  is  not  liable  to  plain- 
tiff in  this  case. 

Soper  V.  Henry  County,  26  Iowa,  209;  Dou- 
Ion  V.  Clinton,  33  Iowa,  297;  Rice  v.  Des 
Moines,  Cook  v.  Anamosa,  Eoesterv.  Ottumwa, 
Seward  v.  Milford^  and  Rlatt  v.  Mihrankee, 
supra;  Aylesworth  ▼.  Chicago,  R  L  d  P,  R 
Co,  30  Iowa.  461. 

Rothrock,  t/!.,  delivered  the  opinion  of  tho 
court: 

This  is  the  second  appeal  in  this  case.  See 
80  Iowa,  351.  There  was  a  verdict  and  judg- 
ment for  the  plaintiff  upon  the  first  trial.  The 
iud^meot  was  reversed  upon  what  was  thought 
bv  tois  court  to  be  error  In  certain  instructions 
given  by  the  court  to  the  jury.  The  questions 
there  determined  are  not  involved  in  this  ap- 
peal. The  evidence  on  both  trials  was  sub- 
stantially the  same,  and  presents  the  following 
state  of  facts,  which  we  now  copy  from  the 
opinion  on  the  former  appeal:    "It  is  con- 
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ceded  tbat  tbe  bridge  in  question  was  a  county 
bridge,  and  tbat  it  was  known  to  the  board  of 
supervisors  of  defendant  to  be  in  an  unsafe 
condition  prior  to  the  time  of  its  falling. 
About  the  4th  day  of  September,  1888,  the 
board  caused  it  to  be  examined  and  con- 
demned. By  authority  and  direction  of  the 
board,  sitniboards  bearing  in  large  letters  the 
words  '*Bridge  unsafe"  were  prepared,  and  on 
the  5th  day  of  September,  1888,  one  was  nailed 
up  at  each  end  of  the  bridge,  in  a  conspicuous 
place.  In  addition,  at  one  end  of  the  bridge, 
two  wires  were  stretched  across  the  bridge,  at 
about  the  height  of  the  breast  of  a  horse,  and 
securely  fastened  to  the  sides  by  means  of  sta- 
ples, and  a  wire  was  stretched  and  fastened  in 
a  similar  manner  at  the  other  end  of  the  bridge, 
The  bridge  was  in  an  isolated  place,  and 
was  used  but  little.  It  was  about  three  hun- 
dred feet  in  length,  and  eighteen  or  twenty 
feet  above  the  water  of  the  stream.  On  the 
9(h  day  of  September,  1888.  the  plaintiff 
crossed  the  bridge  in  the  morning  without  ac- 
cident. The  signs  were  then  on  the  bridge, 
and  the  wires  were  there,  but  loosened  at  one 
end,  and  thrown  to  one  side,  in  such  a  manner 
as  not  to  form  any  obstruction  to  the  crossing 
of  the  bridge.  Plaintifl  claims  that  be  could 
not  read  English,  and  that  he  did  not  see 
the  signs  nor  the  wires,  and  did  not  know  the 
condition  of  the  bridge,  not  having  been  to  it 
for  a  year  before.  On  his  return  in  l^e  even- 
ing, the  bridge  fell  while  he  was  on  it  with  his 
team,  and,  as  a  result,  his  horses  were  killed 
and  the  wagon  was  damaged."  The  court  on 
the  last  trial  instructed  the  jury  as  follows; 
'*If  the  notices,  or  the  notices  and  wires  to- 
gether, were  sufficient  to  notifv  a  person  exer- 
cising ordinary  and  reasonaole  care  of  the 
unsafe  condition  of  said  bridge,  or  that  it  was 
unsafe,  then  it  would  make  no  difference 
whether  the  plaintiff  could  read  said  notices 
or  not,  or  whether  he  could  read  English  or 
not.  You  are  instructed  tbat,  if  you  find  from 
the  evidence  that  the  signboards  were  placed 
in  a  conspicuous  place  at  each  end  of  the 
bridge,  and  were  of  such  construction  as  would 
give  warning  to  a  person  of  ordinary  care, 
about  to  enter  upon  the  bridge,  of  its  unsafe 
condition,  and  if  you  find  from  the  evidence 
that  such  signboards  were  so  maintained  up 
to  and  at  the  time  plaintiff  entered  upon  the 
bridge,  then  the  fact  that  plaintiff  was  unable 
to  read  the  English  language,  if  you  shall  so 
find,  would  be'no  excuse  for  him;  and  if,  un- 
der all  the  circumstances,  you  shall  believe 
from  the  evidence  tbat  a  person  who  was  cap- 
able of  reading  the  English  language,  and  in 
the  exercise  of  ordinary  care  and  prudence, 
would  have  been  warned  of  the  unsafe  condi- 
tion of  the  bridge,  then  the  plaintiff  would  be 
guilty  of  contributory  negligence  in  this  case, 
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and  cannot  recover.*  The  giving  of  these  in- 
structions is  the  subject  of  this  complaint  bj 
the  plaintiff. 

There  is  no  real  difference  between  these 
two  paragraphs  of  the  charge.  They  directed 
the  jury  tbat  if  the  signboards  were  placed  in 
a  conspicuous  place  at  each  end  of  the  bridee, 
and  were  of  such  construction  as  would  eive 
warning  of  the  unsafe  condition  of  tbebriuge, 
then  the  fact  that  the  plaintiff  was  unable  to 
read  the  English  language  was  no  excuse  for 
him  in  making  the  attempt  to  cross  the  bridge 
and  he  would  be  chargeable  with  contributory 
negligence.  Appellant's  counsel  places  much 
stress  upon  the  fact  ihat  the  court  in  said  in- 
structions directed  the  jury  that  the  plaintiff, 
under  the  facts  stated,  would  be  chargeable 
with  contributory  negligence.  It  is  not  very 
material  whether  the  court  directed  the  Jury 
that  no  recovery  could  be  had,  because,  under 
the  facts  stated,  the  board  of  supervisors  was 
not  chargeable  with  negligence,  or  the  defend- 
ant guil^  of  contributory  negligence.  The 
instructions  are  based  upon  the  thought  that 
the  signboards  and  the  wires  were  sufficient 
to  notifv  persons  exercising  ordinary  care  that 
the  bridge  was  unsafe,  xnere  is  no  varying 
standard  of  care  under  a  given  state  of  facts, 
in  a  case  like  this,  so  as  to  warn  the  blind  or 
those  who  are  unable  to  read.  If  the  Jury 
found  that  the  signboards  and  barriers  made 
by  the  wires  were  sufficient  to  acquit  the  coun- 
ty of  negligence,  that  was  the  end  of  the  case. 
The  evidence  shows  bevond  all  question  that 
at  the  very  time  the  plaintiff  went  upon  the 
bridge  the  signboards  were  in  conspicuous 
places  at  each  end  of  the  bridge,  and  that  plain- 
tiff did  not  even  see  them.  If  he  failed  to  see  the 
signboards,  and  could  read,  of  course  he  could 
not  recover,  and  the  fact  that  he  could  not  read 
the  English  language  should  not  require  that 
the  board  of  supervisors  should  put  up  impassa- 
ble and  immovable  barriers,  in  order  to  protect 
the  county  from  suits  for  damages,  or  to  post 
notices  or  signboards  of  danger  in  all  lan- 
guages, so  that  people  of  every  tongue  might 
be  warned  of  the  danger.  The  laws  of  this 
countiy  and  the  proce^ings  of  the  courts  are 
required  to  be  in  the  English  language.  The 
proceedings  of  the  boarcS  of  supervisors,  and 
notices  ordered  by  them,  are  in  the  same  lan- 
guage. The  iury  found  that  the  precautions 
taken  bv  the  board  to  protect  travelers  were 
reasonably  sufficient  to  notify  persons  exer- 
cising ordinary  and  reasonable  care  that  the 
bridge  was  unsafe.  The  plain  tiff  cannot  be  al- 
low^ to  claim  that  some  standard  of  care 
shall  be  applied  to  him  which  is  not  applica- 
ble to  persons  in  general. 

The  judgment  qf  ths  Dittriet  Court  it  qf- 
firmed. 
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Annie  W.  HEWLETT  et  <U.,  Admra.,  etc, 
of  James  W.  Hewlett,  Deceased,  and  James 
W.  Mcelroy,  Admr.,  etc.,  of  Mary  A 
Hewlett,  Deceased,  AppU,, 

«. 

HOME  FOR  INCURABLES  of  Baltimore 

City. 

(74  Md.  86a) 

1  •  An  aMdjfiiment  of  all  monejv.  rlcfhts, 
erecllt8»  ifoodbs*  ehattelst  and  effeeta  now^ 
belonging  to  the  aaslgDor  or  to  which  she  is  in 
any  way  entitled,  made  to  a  home  for  Inourables 
as  a  iMut  consideration  for  receiving  and  support- 
ing her  during  life,  includes  her  interest  in  a  life 
Insurance  policy  payable  to  a  trustee  for  the 
benefit  of  herself  and  others  on  the  death  of  the 
Insured,  and  Is  not  defeated  by  a  provision  that 
an  assignment  of  the  poUoy  must  be  indorsed 
uponit» 

8«  An  aaaicpnment  c»f  an  interest  in  a 
policy  c»f  in«nrance  on  the  lllb  of  anp 
other  payable  at  the  death  of  the  Insured  to 
a  trustee  for  the  benefit  of  the  asrignor  and 
othere,  entitles  the  assignee  to  such  interest  on 
the  death  of  the  Insured,  although  the  assignor 
died  orevlously. 

(JunelO,l«L) 

APPEAL  by  plaintiffs  from  a  jadjnnent  of 
the  Circuit  Court,  No.  3,  for  &Uimore 
City,  in  favor  of  defendant,  in  a  proceeding 
brought  to  determine  the  ownership  of  the 
share  of  Mary  A.  Hewlett,  deceased,  in  a  fund 
realized  from  a  policy  of  insurance  upon  the 
life  of  her  father.    Affirmed. 

Argued  before  Alvey,  OK  /.,  and  Miller, 
Bryan,  and  McBherry,  JJ. 

The  facts  arc  stated  in  the  opinion. 

Mr,  Frank  Ooenell,  for  appellant: 

The  parties  never  intended  that  any  prop- 
erty other  than  moneys  or  interest  bearing  se- 
curities in  the  possession  and  under  the  con- 
trol of  the  applicant,  Mary,  should  pass  to  the 
home.  It  is  only  propertv  in  possession  that 
such  institutions  are  entitled  to  receive  and 
take  from  its  inmates. 

German  Aged  PeoMe  Borne  v.  Hammer- 
backer,  64  Md.  695. 

There  was  bo  delivery,  nor  anything  tanta- 
mount thereto;  and  without  a  delivery,  a  gift 
is  inoperative. 

Dovghertjf  v.  Moore,  71  Md.  260. 

The  policy  itself  was  not  assignable.  A  life 
policy,  being  a  chose  in  action,  ordinarily  may 
be  assi^ed,  provided  the  assent  of  the  insurer 
10  obtained,  where  it  is  so  stipulated  in  the  in- 
atrumeuL 

RitUerr,  SmUh,  70  Md.  265. 

In  upholding  the  validity  of  assignments  of 
life  policies,  this  court  has  always  laid  srress 
upon  the  fact  that  the  policies  were  payable  to 
the  beneficiary  "  or  assigns." 


Whitridge  v.  Barry,  43  Md.  160;  Emeriek  t. 
Coakley,  85  Md.  191. 

Without  notice  of  an  assignment,  life  poli- 
cies remain  in  the  order  and  disposition  of 
bankrupts,  and  pass  to  their  assignees. 

Williams  v.  Thorp,  2  Sim.  267;  Thompson  y. 
Speire,  18  Sim.  468. 

As  to  the  necessity  of  notice  of  the  assign- 
ment to  Mr.  Guest,  the  trustee  who  held  the 
legal  title,  see — 

Meek  v.  KettleweH,  1  Hare.  464. 

Mr,  Frank  P.  Clark,  for  appellee: 

A  policy  of  insurance  is  but  a  chose  in  action 
for  '*thepayment  of  money." 

JSTeu)  Tark  L,  Ins.  Co,  v.  Flack,  8  Md.  854. 

A  life  policy  is,  like  any  other  clioee  in  ac- 
tion, assignable  by  the  person  in  whose  favor 
the  contract  is  made. 

Whitridge  v.  Barry,  42  Md.  150;  Bittler  v. 
Smith,  70  Md.  265;  Burrill.  Assigom.  141, 161, 
166;  1  Perry,  Tr.  §  104;  Pingrey  v.  National 
L,  Ins.  Co,  4  New  Eng.  Rep.  229,  144  Mass. 
874:  Bacon,  Benefit  Societies  &  Life  Insurance, 
§§29^294,801. 

The  terms  of  the  assignment  were  sufficient 
to  convey  this  interest 

Crane  v.  Cough,  4  Md.  816. 


•71,  delivered  the  opinion  of  the 
court: 

A  special  case  was  stated  in  the  circuit  court 
No.  2  of  Baltimore  city.  The  facts,  so  far  as 
they  are  material  to  the  present  purpose,  are  ns 
follows:  James  W.  Hewlett  insured  his  life 
for  the  sum  of  $2,704,  payable  at  bis  death  lo 
J.  W.  Guest  as  trustee  for  Mary  A.  Hewlett, 
Sarah  E.  Hewlett,  and  Alice  ^wlett,  daugh- 
ters of  the  insured.  James  W.  Hewlett  died 
in  1889,  and  the  amount  of  the  insurance 
money  was  duly  paid  to  Guest, .  the  trustee. 
The  question  presented  bv  the  special  case  re- 
lates only  to  the  one  third  of  this  turn  appor- 
tioned to  Mary  A  Hewlett  She  was  admit- 
ted into  a  hospital  known  as  the  "Home  for 
Incurables*'  on  the  28d  dav  of  Julv,  1887,  as 
an  inmate  for  life,  and  she  was  there  main- 
tained and  supported  until  her  death,  which 
occurred  on  the  2d  day  of  December,*  1887. 
The  hospital  belongs  to  a  corporation  bv  the 
name  of  the  "Home  of  Incurables  of  Balti- 
more City"  which  is  chartered  for  the  care  and 
treatment  of  patients  whose  diseases  are  re- 

farded  as  beyond  cure,  and  for  none  others, 
'be  objects  of  the  corporation  are  purely 
benevolent  and  disinterested.  Patients  are 
ordinarily  required  to  pay  $100  on  admisMon 
to  the  home,  although  in  extreme  cases  thev 
may  be  admitted  on  lower  terms.  After  ad- 
mission, thev  receive  support  and  medical  at- 
tendance without  charge,  and  are  entitled  to 
remain  during  the  whole  period  of  their  lives, 

Erovided  they  comply  with  the  rules  of  the 
ome.    The  sixth  rule  of  the  institution  is  in 
the  following  words:     "Every  patient  pos- 


HOTi.— We  report  the  above  ease  as  one  whloh 
shows  In  an  unusual  way  the  nature  as  a  property 
right  of  an  Inohoate  Interest  In  a  poUoy  of  Insur- 
aooe  upon  the  hfe  ot  another  person.  The  decision 
chat  It  passes  by  a  general  description  of  *'  rifrhts. 
credits,  goods,  chattels,  and  effects,**  and  that  It 

17  L.  K  A. 


survives  the  death  of  the  assignor  while  the  person 
Insured  is  still  living,  gives  emphasis  to  Its  charao- 
ter  as  a  vested  righL 

For  note  on  assignability  of  life  policy,  see  John* 
son  V.  Alexander  (Ind.)  9  L.  B.  A.  660. 


See  also  44  L.  R.  A.  417. 
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sessed  of  funds  when  entering  the  home  will 
place  such  moneys  or  investments  with  the 
treasurer.  The  interest  of  such  sum  shall  he 
used  for  the  benefit  of  the  patient,  and  at  death 
the  principal  shall  revert  to  the  home."  Miss 
Hewlett  paid  to  the  corporation  $tOO,  and 
executed  and  delivered  to  it  a  certain  instru- 
ment of  writing,  at  the  date  of  her  admission 
to  the  home;  and  in  consideration  thereof  the 
corporation  agreed  to  provide  maintenance  qnd 
support  for  her  in  the  hospital  during  her  life. 
The  writing  is  in  these  words:  '*In  considera- 
tion of  being  admitted  into  "The  Home  of  In- 
curables of  Baltimore  City/ 1,  the  undersigned, 
do  herebv  assign,  transfer,  8et  over,  and  for- 
ever relinquish  to  the  said  'The  Home  for 
Incurables  of  Baltimore  City,'  for  the  use  of 
the  said  corporation,  all  moneys,  rights,  cred- 
its, goods,  chattels,  and  effects  now  belonging 
to  me,  or  to  which  I  am  in  any  way  entitled; 
and  I  do  further  agree  with  and  promise  the 
said  corporation  that  if  I  shall  hereafter  receive 
or  become  entitled  to  any  money  or  other 
property  of  any  kind,  real  or  personal,  I  will 
immediately  give  information  thereof  to  the 
managers  of  the  corporation,  and  will,  if  re- 
quested by  them  so  to  do,  assi^  and  transfer 
tne  same  to  the  said  corporation,  if  I  remain 
in  the  home.  And  I  do  also  hereby  promise 
and  agree  to  comply  with  the  rules  of  the  in- 
stitution, as  far  as  it  may  be  in  my  power. 
Witness  my  hand  this  23d  day  of  July,  A.  D. 
1887.  Mary  A.  Hewlett."  The  money  in  the 
hands  of  Quest,  the  trustee,  was  claimed  by 
the  corporation,  and  also  by  Miss  Hewlett's 
administrator,  and  by  the  administrator  of 
James  W.  Hewlett.  The  circuit  court  decreed 
that  it  should  be  paid  to  the  corporation,  and 
the  other  parties  appealed.  By  the  terms  of 
the  policy" of  insurance  on  her  father's  life. 
Miss  Hewlett  was  entitled  to  one  third  of  the  ! 
amount  insured,  payable  at  her  father's  death. 
This  was  a  chose  in  action  for  the  payment  of 


money,  and  could  be  transferred  by  assign- 
ment in  writing,  by  virtue  of  the  Act  of  18S9, 
chap.  51.  mttUr  v.  8mUh,  70  Md.  265.  It 
was  a  ri^ht  to  money  payable  on  the  happening 
of  a  future  event,  which  was  absolutely  sure 
to  occur,  although  the  time  of  the  occurrence 
was  uncertain.  The  assignment  was  made  for 
a  valuable  consideration,  of  a  highly  meritori- 
ous character.  And  its  terms  are  of  the  most 
comprehensive  description.  They  include  all 
moneys,  rights,  credits,  goods,  chattels,  and 
effects  which  then  belonged  to  the  assignor,  or 
to  which  she  was  in  any  way  entitled,  "riie 
chose  in  action  belonged  at  that  time  to  Misa 
Hewlett,  although  it  was  not  capable  of  being 
reduced  to  possession  until  a  future  period.  It 
is  true  that  it  might  be  defeated  by  a  forfeiture 
of  the  policy,  but  this  circumstance  in  no  way 
changed  its  character  or  affected  its  assiga- 
ability.  The  assignee  took  it  in  the  same 
plight  and  condition  as  the  assignor  held  it, 
ana  sublcct  to  such  contingencies  as  might 
arise  in  the  future.  There  was  a  clause  in  the 
policy  of  insurance  to  the  effect  that  no  assign- 
ment of  it  should  be  valid  unless  made  in 
writing,  and  indorsed  thereon.  Guest  was  the 
holder  of  the  policy,  as  trustee;  if  he  had  as- 
signed it,  and  the  assignee  had  brought  suit 
against  the  insurance  company,  the  question 
of  validity  of  the  assignment  would  have 
arisen.  But  the  insurance  company  has  vol- 
untarily paid  the  money  to  the  trustee.  It 
must  certainly  be  in  his  hands  for  the  use  of 
such  person  as  can  make  lawful  claim  to  it 
through  and  under  Miss  Hewlett;  and,  as  we 
have  said,  her  assignment  is  effective  to  vest  It 
in  the  Home  for  Incurables.  Notice  to  Guest 
was  in  no  wise  requisite  at  the  time  of  the  as- 
sise raent,  but,  if  he  had  bona  fide  paid  it  away 
without  knowledge  of  its  esistence,  he  would 
have  been  protected.  We  think  that  the  decree 
of  the  circuit  court  ought  to  be  afilrmed. 
Decree  affinned,  with  costs. 
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George  M.  EHRISMAN 

HARRISBURG    CITY    PASSEN- 
GER R.  CO.,  Appt. 
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Pa., 


..) 


FaUnre  to  look  in  both  dlreettoma  for 
an  aipproachingf  car  Just  before  attempt- 
ing to  drive  aoross  an  electric  railway  track,  and. 
If  the  view  is  obstructed,  to  listen,  Is  negligence 

(July  18,  ISOe.) 

APPEAL  by  defendant  from  a  lodcment  of 
the  Court  of  Common  Pleas  for  Dauphin 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries a11e£^ed  to  have  been  caused^  by  defend- 
ant's negliircnce.  Beversed. 
Plaintiffs  injuries  were  caused  by  a  collision 


between  one  of  defendant's  cars  and  the  wagon 
in  which  plaintiff  was  riding.  Ho  had  charge 
of  a  one-horse  delivery  wagon.  On  the  morn- 
ing  of  the  accident  he  was  driving  along  a 
street  on  which  plaintiff's  tracks  were  located 
and,  concluding  that  it  would  be  expedient  for 
him  to  cross  to  the  other  side  of  the  street  over 
defendant's  tracks,  he  leaned  out  of  the  w^on 
and  looked  back  along  the  track  to  see  if  a 
car  was  cominj^;  none  being  in  sight  he  drove 
on  for  about  60  feet  when  he  turned  obliauely 
across  the  street,  and  when  upon  the  track  the 
collision  occurred.  He  claimed  that  the  injury 
was  caused  by  the  excessive  speed  of  the  car. 
basing  his  claim  upon  the  theory  that  such  speed 
must  have  existed  to  enable  the  car  to  traverse 
the  distance  from  tiie  point  where  his  view  of 
the  track  was  obscured  at  the  time  he  looked, 
to  the  point  of  collision,  while  he  was  travers- 
ing the  sixty  feet  from  the  point  where  he 
looked  to  the  point  where  he  attempted  to 
cross  the  track. 


Note.— See  Carson  v.  Federal  St.  &  P.  V.  R.  Go.  I  ordinary  rule  as  to  crossing  railroads  to  a  person 
(Pa.)  15  L.  B.  A.  267,  for  a  similar  case  applying  the  I  passing  over  the  track  of  an  electric  railway. 

17  L.  a,  A. 

Bee  also  10  L.  R.  A.  232;  22  L.  K.  A.  374. 


1892. 


Bhbibhav  y.  £abt  Harsubbohg  Citt  Passbngsb  R.  Co. 
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Farther  facts  appear  In  the  opinloo. 

Me$9r$,  L.  W.  Hall*  Francis  Jordan* 
Charles  L*  BaUey*  Jr.*  Robert  Snod- 
f^rass  and  Samuel  J*  M«  McCarrelly  for 

appellaDt: 

Flaintifl's  evidence  showed  a  dear  case  of 
contributorv  negligence.  It  was  his  duty  to 
look  immediately  before  driving  on  the  track, 
especially  so  as  it  was  not  a  crossing. 

Warner  v.  Fieopl^i  Street  B.  Co.  141  Pa.  615. 

One  must  remain  until  the  view  is  clear. 

Kraus  v.  Penneylvania  B,  Co.  139  Pa.  272. 

Evidence  that  he  stopped,  looked,  and  list> 
ened  will  not  avail  if  it  also  shows  that  he 
-walked  in  front  of  a  movinfl[  locomotive. 

might  V.  Camden  A  A.  R.  Co.  148  Pa.  10; 
Buzby  V.  Philadelphia  Traction  Co.  126  Pa. 
559;  EduBer  v.  Central  JBL  Co.  2»W.  N.  C. 
471, 1  Pa.  Adv.  Rep.  336. 

The  reason  for  the  rule  applies  with  force  to 
street-cars. 

Careon  v.  Federal  8t.  d  P.  V.  B.  Co.  t  Pa. 
Adv.  Rep.  105;  Thomas  v.  Citizens  Pass.  B.  Co. 
182  Pa.  504.  See  also  AsIl  v.  Wilmington  d 
If.  B.Co.1  Pa.  Adv.  Rep.  475. 

Messrs.  J.  C.  Dnrbln*  Try  on  H. 
Edwards  and  C«  H.  Ber§^er»  for  appel- 
lee: 

There  is  no  nile  of  law  which  fixes  the  dis- 
tance from  the  place  of  crossing  at  which  one 
must  look  and  listen,  nor  a  time  before  crossing 
when  one  must  look  and  listen.  If  such  a  rule 
was  made  it  would  destroy  the  correctness  of 
the  perfect  definition  of  the  word  ^' negligence" 
as  given  in  Philadelphia,  W.  A  B.  B.  Co.  v. 
Stinger^  78  Pa.  225,  '*NegllgeDce  is  the  absence 
of  care,  according  to  the  circumstances." 

If  defendant  had  run  its  car  at  the  rate  of 

11  miles  an  hour,  the  car  would  bave  been 
425  feet  away  when  plaiotiif  was  crossing  the 
track.  Was  plaintiff  bound  to  anticipate  such 
a  reckless  rate  of  speed  on  a  public  thorough- 
fare in  a  good  sized  city?  This  court  said  in 
Beeves  v.  Delaware,  L.  d  W.  B.  Co.,  80  Pa. 
463,  72  Am.  Dec.  718:  "If  the  rate  of  speed 
was  under  the  circumstances  imprudent  and 
unreasonable  the  plaintiff  was  not  only  not 
bound  to  anticipate  it,  but  he  bad  no  right  to 
presume  that  the  company  would  vio]ati3  their 
rule  of  duty." 

The  rule  in  Carroll  r.  Pennsylvania  B.  Co., 

12  W.  N.  0.  848,  cited  in  128  Pa.  490,  is  in  its 
nature  applicable  only  to  clear  cases,  and 
where  in  an  action  against  a  railroad  company 
for  negligently  causing  death,  there  is  anv 
doubt  of  the  negligence  of  tbe  deceased,  it  (s 
error  to  direct  Judgment  of  nonsuit. 

MeJyeal  ▼.  Pitt^mrgh  d  W.  B.  Co.  181  Pa. 
184. 

Whether  or  not  in  a  given  case  plaintiff  has 
stopped  to  look  and  listen  at  the  best  place  is 
necessarily  a  question  of  fact  for  the  jury. 

EUis  V.  Lak6  Sffme  db  M.8.B.  Co.  188  Pa. 
606. 


Pazson;  Ch.  «7.,  delivered  the  opinion  of 
tbe  court : 

On  the  26th  of  August,  1891,  the  plaintiff 
was  driving  a  oue-horse  market  wagon  along 
Second  street,  in  the  citv  of  Harrisburg.  In 
attempting  to  cross  the  defendant  company's 
road  upon  this  street,  his  wagon  was  struck 
by  a  moving  car,  causing  the   injury  for 

17  L.  R.  A. 


which  this  suit  was  brought.  He  was  driv- 
ing down  the  street  in  the  same  direction  aa 
the  car ;  and  when  about  50  or  60  feet  from 
the  track,  according  to  his  testimony,  he 
looked  out,  but  did  not  see  a  car  coming. 
He  then  drove  his  horse,  to  use  his  own 
expression,  "cati- cornered*'  across  the  track, 
and  without  looking  out  again  before  he 
crossed  it.  When  seen  by  the  motorman 
in  charge  of  the  car,  his  wagon  was  moving 
in  the  same  direction  and  the  accident  was 
evidently  caused  by  pulling  his  horse  di- 
rectly across  the  track  in  front  of  tbe  car. 
The  degree  of  care  requisite  to  be  observed 
in  crossing  the  track  of  a  steam  railroad  has 
been  the  subject  of  repeated  decisions.  In 
Pennsylvania  B.  Co.  v.  BeaLe,  78  Pa.  504,  it 
was  held  to  be  the  duty  of  the  traveler  to 
stop,  look,  and  listen  before  crossing  the 
track.  The  rule  was  declared  to  be  an  un- 
bending one,  and  a  failure  to  observe  it  is 
negligence  per  se.  The  doctrine  of  tiiis  case 
was  much  criticised  at  the  time,  but  is  now 
generally  accepted  as  the  law  in  this  country. 
Subsequent  reflection  and  experience  have 
only  strengthened  our  view  of  its  wisdom. 
We  have  no  doubt  that,  in  manv  instances, 
it  has  baen  the  means  of  saving  human  life. 
If  strictly  observed,  accidents  at  railroad 
crossings  would  be  as  rare  as  they  are  now 
frequent.  No  rule,  however  wise,  can  avert 
the  consequences  resulting  from  negligence. 
The  large  increase  of  street  railways  in  our 
cities  and  large  towns  within  the  last  few 
years,  while  it  has  added  grealty  to  the  con- 
venience of  the  citizens,  has  also  added  an- 
other element  of  danger.  It  is  therefore 
necessary  to  define  as  nearly  as  may  be  the 
relative  duties  of  street-car  companies  and 
citizens  at  street  crossings  or  other  places. 
There  is  this  distinction  to  be  observed  l)e- 
tween  steam  rai  Iroads  and  street  rai  1  ways.  In 
the  case  of  the  former,  they  have  the  exclus- 
ive right  to  the  use  of  their  tracks  at  all  times 
and  for  all  purposes,  except  at  road  cross- 
ings. Street  railways  have  not  this  exclusive 
right.  Their  tracks  are  used  in  common  by 
their  cars  and  the  traveling  public.  While 
this  common  use  is  conceded,  and  is  unavoid- 
able in  towns  and  cities,  the  railway  com- 
panies and  the  public  have  not  equal  rights. 
Thoso  of  the  railway  companies  are  superior. 
Their  cars  have  the  right  of  way,  and  it  is 
the  duty  of  the  citizen,  whether  on  foot  or 
in  vehicles,  to  irive  unobstructed  passage  to 
thb  cars.  This  results  from  two  reasons: 
First,  the  fact  that  the  car  cannot  turn  out  or 
leave  its  track ;  and,  secondly,  for  the  con- 
venience and  accommodatiop  of  the  public. 
These  companies  have  been'^^chartered  for  the 
reason  in  part,  at  least,  that  they  are  a  pub- 
lic accommodation.  The  convenience  of  an 
individual,  who  seeks  to  cross  one  of  their 
tracks,  must  give  way  to  the  convenience  of 
the  public.  It  would  be  unreasonable  that 
a  carload  of  passengers  should  be  delayed  by 
the  unnecessary  obstruction  of  the  track  by 
a  passing  vehicle.  On  the  other  hand,  it 
is  the  duty  of  the  companies  to  see  that  their 
motormen  shall  be  on  the  alert,  not  only 
at  street  crossings,  but  everywhere  upon  the 
tracks,  to  see  that  citizens  are  not  run  down 
and  injured.     The  rule  to  stop,  look,  and 
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listen  ifi  applicable  In  part,  at  least,  to  cross- 
inff  streets  railways.  A  person  driving  a 
yehicle  has  but  to  use  his  eyes  to  avoid  such 
accidents.  There  is  no  danger,  as  in  the  case 
of  steam  roads,  of  stopping  a  horse  at  the 
very  edge  of  the  track.  When,  therefore,  a 
citizen  attempts  to  cross  such  track  it  is  his 
duty,  when  he  reaches*  It,  to  look  in  both  di- 
rections for  an  approaching  car.  It  very 
rarely,  if  ever,  happens  that  the  street  Is  so 
obstructed  that  the  car  may  not  be  seen  as  the 
citizen  approaches  the  track.  It  is  his  duty 
to  look  at  that  point,  and,  if  there  is  any  ob- 
struction, to  listen ;  and  his  neglect  to  do  so 
is  negligence  per  §e.  This  is  an  unbending 
rule,  to  be  observed  at  all  times  and  under 
all  circumstances.  In  the  case  of  steam  roads, 
a  question  sometimes  arises  as  to  the  proper 
place  to  stop,  look,  and  listen.  Where  there 
is  a  fair  doubt  upon  this  question,  we  have 
held  that  It  must  be  submitted  to  a  jury. 
But  no  such  case  arises  in  the  case  of  city 
railways.  If  the  citizen  looks  just  before  he 
crosses,  he  avoids  all  danger  of  accident. 

Applying  these  principles  to  the  case  in 
hana,  it  is  manifest  the  plaintiff  was  guilty 
of  contributory  negl igence.  He  never  looked 
in  the  direction  of  the  approaching  car  at 
the  time  he  turned  the  head  of  his  horse 
across  the  track.  When  he  did  look,  he  was 
50  or  60  feet  away,  with  a  loaded  wagon,  and 
his  horse  walking  slowly.  Moreover,  he  did 
not  cross  directly,  but  in  an  oblique  direc- 
tion, which  would  add  considerable  to  the 
time  of  crossing.  During  that  period  an 
electric  car  would  travel  a  considerable  dis- 
tance. The  conductor  may  not  have  antici- 
pated that  the  plaintiff  would  attempt  to 
cross  the  track  immediately  in  front  of  his 
car.  Be  that  as  It  may,  and  conceding  the 
negligence  of  the  company,  the  contributory 
negligence  of  the  plaintiff  was  so  palpable 
that  the  court  below  should  have  so  declared 
it,  as  a  matter  of  law,  and  instructed  the 
jury  to  find  for  the  defendant. 

Judffment  reverted. 

Motion  for  reargument  overruled  Novem- 
ber 7,  1892 


George  E.  MENSCH,  Appt., 

V, 

^PENNSYLVANIA  R.  CO. 


(. 
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!•  The  projection  ofa  bolt  ft*om  the  end 
of  a  ear  because  the  nut  which  held 
the  opposite  end  had  worked  oflT  or  been 
knocked  off,  is  a  risk  which  is  assumed  by  a 
railroad  brakeman  m  the  absence  of  neerlisence 
on  the  part  of  the  employer  in  respect  to  the  con- 
dition of  the  oar. 

8.   No  question  Ibr  the  Jury  as  to  the 

.  neg^liipence  of  a  railroad  company  in 

respect  to  a  defect  in  a  car  from  which  a 

bolt  projected  because  the  nut  had  worked  off  or 

been  knocked  off  from  the  other  end  can  exist 


from  the  mere  fact  of  injury  to  a  brakeman  by 
such  projecting  bolt  where  a  thorough  and  per- 
fect system  of  infspection  of  cars  Is  proved  and 
there  18  nothing  to  show  that  the  defect  existed 
for  any  time  prior  to  the  accldeot 

(October  8, 1882.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Court  of  Common  Pleas  for  Center 
County  in  favor  of  defendant  in  an  action 
brought  to  recover  damacres  for  personal  in- 
juries alleged  to  have  resulted  from  defend- 
ant's negligence.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Metere.  John  H.  OrHs,  C.  BL  Bower 
and  Ellis  L*  Orris  for  appellant. 

Mesers.  E.  M.  Blanchard  and  Jolua 
Blanchard  for  appellee. 

Chreea*  «7.,  delivered  the  opinion  of  the 
court: 

The  plaintiff,  while  in  the  strict  perform- 
ance of  his  duty,  was  grievouslv  Injured  wtth- 
out  any  fault  of  his  own,  and  the  cause  of  his 
in juiy  was  a  defect  in  one  of  defendant's  cars* 
This  defect  was  unknown  to  him,  and  he  had 
no  sufficient  opportunity  to  discover  it  prior 
to  the  accident  If  the  principles  of  law  ap- 
plicable to  the  facts  of  the  case  will  permit  a 
recovery,  the  plaintiff  is  undoubtedly  entitled 
to  recover  compensation  for  his  injury.  The 
very  able  counsel  for  the  appellant  with  much 
frankness  concedes  that,  inasmuch  as  the 
plaintiff  was  an  employ^  of  the  defendant,  the 
mere  fact  of  his  injury  raises  no  presumption 
of  negligence  on  the  part  of  the  defendant; 
and,  further,  that  the  plaintiff  must  prove  af- 
flrmatively  the  negligence  of  the  defendant, 
and  that,  in  the  absence  of  such  proof,  it  U  the 
duty  of  the  court  to  take  the  case  from  the 
lury,  and  direct  a  verdict  for  the  defendant. 
The  contention  of  the  learned  counsel  is  that, 
where  there  is  anv  proof  of  negligence  more 
than  a  ecintilla,  the  question  becomes  a  ques- 
tion of  fact  for  the  jury;  and  that  in  the  pres- 
ent case,  the  proof  being  that  the  car  numbered 
9,^0  was  in  an  unsafe  and  dangerous  condi- 
tion, which  caused  the  plaintiff's  injury,  a 
prima  facie  case  of  neglijsence  was  made  oat, 
which  required  the  trial  court  to  submit  the 
question  to  the  juiy.  It  is  not  to  be  doubted 
that  the  plaintiff's  injury  was  caused  by  a 
projecting  iron  rod,  which  extended  several 
inches  beyond  its  proper  position  at  the  end  of 
the  car;  and  it  must  be  conceded  that  the 
plaintiff  had  no  knowledare  of  its  presence,  and 
no  opportunity  to  discover  it.  He  was  a 
brakeman,  and  it  was  his  duty  to  couple  the 
car  in  question  to  another  car:  audit  was  dark 
when  he  undertook  to  perform  this  duty. 
There  is  no  evidence  that  he  knew  of  the  con- 
dition of  the  car,  or  that  he  was  in  the  least 
degree  derelict  or  careless  in  the  performance 
of  bis  duty.  If  the  defendant  had  previous 
knowledge  of  the  condition  of  the  car,  or 
ought  to  nave  had  such  knowledge,  and  failed 
to  repair  the  defect  within  a  reasonable  time, 
it  would   be  guilty   of   negligence,  and  the 


Note.— For  notes  on  servants*  assumption  of  risk, 
see  Pidcock  v.  Union  Pac.  K.  Co.  (Utah)  1 L.  R.  A. 
181;  Foley  V.  Pettee  Machine  Works  (Mass.)  4  L.  R. 
A.  61;  Howard  v.  Delaware  &  H.  Canal  Co.  (YDS 
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L.  It.  A.  76;  Hunter  v.  New  York,  O.  ft  W.  R.  Oow 
(K.  T.)  6  L.  R.  A.  246;  Georgia  Pao.  R.  Go.  v.  Dooley 
(Ga.)  12  L.  R.  A.  842;  Kehler  v.  Sohweok  (Pa.)  U  U 
R.  A.874. 
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plaintiff  woold  be  entitled  to  recover.  It  is 
not  claimed  by  the  appellant  that  there  is  any 
evidence  in  the  case  ahowins  that  the  def end- 
nnt  had  actual  knowledge  of  the  defect  at  any 
dine  prior  to  the  accident,  but  the  contention 
is  that,  under  aU  the  evidence,  the  defendant 
ought  to  have  had  such  knowledge,  and  is 
therefore  liable.  This  contention  renders  it 
necessary  to  examine  the  evidence  with  care, 
io  order  to  detennine  whether  it  is  such  as  to 
warrant  an  inference  of  prior  knowledge  by 
the  jury.  If  there  was  such  evidence  the  case 
should  have  been  given  to  the  jury;  if  there 
was  not,  tbe  court  below  was  right  in  with- 
drawing it  from  the  juir. 

The  accident  occurred  on  the  evening  of  the 
5ih  of  December,  1887.  Milton  Wolf,  a  wit- 
ness examined  by  the  plaintiff,  testified  that 
he  was  a  brakeman  on  the  defendant's  road, 
and  that  about  a  week  before  the  accident  the 
car  in  question  *'No.  9,820,"  was  brouffbt  by 
himseli  and  others  from  Sunbuir  to  Pleasant 
Gkip,  loaded  with  hard  coal,  and  that  the  car 
ao  loaded  was  put  on  the  siding  at  Pleasant 
QtLp.  He  further  said  that  he  aid  not  know 
w^hen  it  was  taken  out  of  tbe  Pleasant  Gap 
aiding,  and  that  the  next  time  he  saw  it  was 
when  it  was  taken  out  of  Logan  siding,  loaded 
with  ore.  This  was  on  the  day  of  the  acci- 
dent, and  he  assisted  as  brakeman,  and  was  on 
the  train  when  Mensch  was  injured.  He  did 
not  examine  the  car  until  the  next  morning, 
and  then  he  discovered  tbe  projecting  bolt, 
with  such  marks  on  it  as  indicated  that  it  had 
inflicted  the  Injury.  This  appears  to  be  the 
whole  of  his  knowledge  respecting  tbe  bolt. 
lu  A.  Troxell,  a  witness  for  the  plaintiff,  tes- 
tified that  he  was  conductor  of  tbe  defendant's 
freight  train  running  between  Sunbury  and 
Bellefonte,  and  that  on  the  evening  of  decem* 
Ver  5,  1887,  they  stopped  at  Logan  station  to 
take  on  three  cars,  of  which  this  No.  9.820 
was  one;  that  while  they  were  engaged  in 
caking  on  the  cars  the  accident  occurred, 
though  hn  did  not  see  it,  but  did  see  Mensch 
immediately  after  it  happened.  He  also  said 
be  examined  the  car  the  next  day,  and  found 
tbe  bolt  with  marks  on  it  tending  to  show  that 
it  was  the  cause  of  tbe  injury.  He  described 
the  condition  of  the  rod,  saying:  '*I  found 
the  rod  running  from  the  end  siU  to  the  cross- 
tie  head  of  the  drop  bottom  had  worked  out 
through  the  cross-tie,  and  stuck  out  of  the  end 
sill,  I  judge  six  or  seven  inches,  as  near  as  I 
can  tell  without  measurement.  Apparently 
the  nut  had  either  worked  off  or  been  broken 
off.  There  was  a  thread  on  tbe  rear  end, 
which  had  worked  through  the  cross-tie,  and 
dropped  below  the  hole,  so  it  was  sticking  out 
of  the  end  sill."  This  was  the  only  knowl- 
edge of  tbe  witness  as  to  the  rod  and  its  con- 
dition. Z.  Underwood,  examined  by  plaintiff 
testified  that  he  was  rear  brakeman  on  the 
freight  train,  and  assisted  in  taking  on  three 
ore  cars  at  Logan  ore  siding  on  the  night 
in  question.  He  heard  the  plaintiff  call  out, 
and  saw  his  lieht  go  over  the  bank,  and  went 
to  him,  and  found  him  with  the  injury  in- 
flicted. He  described  all  that  he  saw  of  the 
occurrence,  and  the  removal  of  the  plaintiff 
to  the  doctor's  office.  He  saw  tbe  bolt  or  rod 
that  evening,  aad  described  it  fully,  substan- 
tially the  same  as  the  other  witnesses.    He 
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also  said  that  he  had  seen  the  car  that  morn- 
inff  when  they  brought  it  out  from  Pleasant 
Qap.  He  was  asked:  "  Question.  When 
you  passed  it,  did  you  see  this  rod  that  morn- 
ing? AnstDer.  "No  sir;  I  didn't.  Q.  Were 
you  on  the  train  that  brought  this  car  up 
from  Sunbury?  A,  Yes,  sir;  I  was  on  from 
where  we  passed  the  local.  I  had  traded  off 
that  time,  and  I  saw  the  car  put  in  at  Pleas- 
ant Gap.  Q.  State  if  you  noticed  this  rod  at 
that. time.  A.  No.  sir;  I  didn't."  He  testi- 
fied at  considerable  length  as  to  the  move- 
ment of  the  cars  and  the  occurrence  of  the 
accident,  but  gave  no  further  testimony  as  to 
any  previous  knowledge  of  the  condition  of 
the  bolt.  The  plaintiff  testified  that  he  was 
a  brakeman  on  the  train;  that  it  was  his 
dutv  to  couple  the  rear  cars;  and  that 
while  he  was  doing  so  he  was  struck  and 
injured.  He  also  said  he  saw  nothing  of 
the  projecting  bolt.  J.  T.  Cherry,  exam- 
ined for  plaintiff,  testified  that  he  was 
freight  engineer,  and  was  acting  as  such 
on  the  train  when  the  accident  occurred.  On 
the  next  morning  he  examined  the  car,  to  see 
what  had  caused  the  injury,  and  discovered  the 

E rejecting  bolt,  which  he  described  as  the  others 
ad  done.  He  gave  no  testimony  as  to  any 
Srevious  knowledge  of  the  condition  of  the  bolt, 
aintclair,  the  flagman,  was  also  examined  by 
the  plaintiff,  but  he  did  not  see  the  occurrence 
of  the  accident.  He  said  he  examined  the  car 
the  next  morning,  and  found  the  projecting 
bolt;  but  be  gave  no  testimony  as  to  any  pre- 
vious knowledge  of  its  condition.  These  were 
all  the  persons  who  were  working  tbe  train, 
and  none  of  them  testify  to  the  slightest  knowl- 
edge of  the  projecting  bolt  at  any  moment  prior 
to  the  accident  They  are  the  persons  who 
naturally  would  first  discover  sudi  a  defect  of 
the  car.  It  was  conspicuous,  and  was  found 
at  once  after  the  acciaent.  The  testimony  of 
the  men  was  that  the  bolt  projected  because  the 
nut  which  held  the  opposite  end  of  the  bolt  had 
worked  off  or  been  knocked  off,  and  thus  the 
end  of  the  bolt  had  worked  its  way  through  the 
sill,  until  it  dropped  down  on  the  other  side, 
and  this  caused  the  front  end  of  the  boll  to  pro- 
ject When  this  occurred,  or  how  it  occurred, 
was  not  shown  by  any  testimony;  but  that  it 
might  easily  occur  from  the  ordinary  working 
of  the  car  can  be  readily  understood.  There 
is  no  evidence  as  to  any  usage  of  the  car  after 
it  left  the  yard  at  Sunbury  except  that  which 
would  occur  by  its  removal.  It  had  remained 
at  Pleasant  Clap  apparently  until  it  was  taken 
out  on  December  5,  and  during  that  time  there 
was  ample  opportunity  to  discover  such  a  mani- 
fest defect  if  it  really  existed  then.  Had  there 
been  any  proof  in  the  case  as  to  its  existcnre 
during  any  portion  of  that  time,  an  inference 
of  negligence  would  have  arisen  against  the  de- 
fendant, which,  if  not  explained  by  testimony, 
would  have  been  sufficient  to  take  tbe  case  to 
the  jury.  But  there  is  no  such  testimony  in 
the  case.  There  was  abundan t  proof  that  a  very 
thorough  and  perfect  system  of  inspection  of 
all  cars  coming  into  defendant's  yard  at  Sun- 
bury was  provided,  and  it  can  scarcely  be  im« 
agined  that  if  this  defect  had  existed  while  the 
car  was  in  that  yard  it  could  have  escaped  dis- 
covery. In  the  absence  of  any  proof  that  it 
did  exist  either  before  or  at  the  time  the  car  was 
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1q  the  Sunbury  yard,  we  do  not  see  how  the 
jury  could  be  permitted  to  And  that  it  did  then 
exist,  and  then  draw  an  inference  of  negligence 
because  the  accident  subsequently  occurred. 
It  would  be  founding  one  inference  upon  an- 
other inference  without  any  actual  testimony  to 
support  either.  As  we  understand  the  law,  it 
does  not  permit  such  a  course  in  actions  by  em- 
ployes against  their  employers.  On  the  con- 
trary, in  all  such  actions,  in  the  absence  of 
definite  proof  of  some  ncjgligence  which  direct- 
ly or  naturally  results  in  injury  to  the  employ^, 
the  accident  is  regarded  as  one  of  the  hazards 
of  the  employment  of  which  the  servant  takes 
the  risk,  and  for  which  there  can  be  no  re- 
covery. In  the  present  case  the  projection  of 
the  end  of  the  bolt  was  most  probably  caused 
by  the  working  off  of  the  nut  from  the  thread 
at  the  opposite  end  of  the  bolt.  This  is  some- 
thing which  would  naturally  happen  in  the  or- 
dinary running  of  the  car,  and  it  might  occur 
suddenly.  It  was  testified  by  defendant's  wit- 
nesses, who  were  not  contradicted,  that  roufrh 
usage  and  rough  handling  of  the  car  would 
cause  the  displacement  of  the  not;  and  also  that 
the  projection  of  the  bolt  was  a  manifest  de- 
fect, which  would  be  discovered  at  a  glance 
from  either  side  of  the  car.  We  are  unable  to 
hold,  in  view  of  the  testimony  in  regard  to  the 
system  of  inspection  at  the  Sunbury  yard,  that 
there  is  any  room  for  an  inference  that  the  pro- 
jection of  the  rod  existed  when  the  car  left  that 
yard .  As  there  is  no  proof  that  it  existed  when 
the  car  was  taken  out  of  Pleasant  Gap,  the  basis 
of  an  inference  of  negli^nce  in  not  discover- 
ing and  repairinfi:  it  while  there  is  absent,  and 
could  exist  only  by  force  of  specific  proof  to 
that  effect.  But  there  is  no  such  proof,  and,  in 
order  to  send  the  case  to  the  jury,  they  must  be 
permitted — First,  to  infer  an  unproved  fact,  to 
wit,  that  the  rod  did  project  while  the  car  was 
at  Pleasant  Gap;  and  then,  Kcond,  to  infer  that 
the  defendant  was  negligent  in  not  discovering 
and  repairing  the  defect  before  the  car  left  that 
station.  We  do  not  see  how  we  can  make  su^ 
a  ruling,  especially  in  view  of  the  decisions  up- 
on the  subject. 

In  Baker  v.  AlUpheny  Valley  R.  Co.,  95  Pa. 
211, 40  Am.  Rep.  684,  we  said,  (Sharswood,(7A. 
«/.;)  "  A  servant  assumes  all  the  ordinary  risks 
of  his  employment.  He  cannot  bold  the  mas- 
ter responsible  for  an  Injury  which  C4innot  be 
traced  directly  to  his  negligence.  If  it  has  re- 
sulted from  the  negligence  of  a  fellow  servant 
in  the  same  employment,  he  must  look  to  him, 
and  not  to  the  master,  for  redress.  The  mas- 
ter does  not  warrant  him  against  such  negli- 
gence. The  duty  which  the  master  owes  to 
his  servants  is  to  provide  them  with  safe  tools 
and  machinery  where  that  is  necessary.  When 
he  does  this  he  does  not,  however,  engage  that 
they  will  always  continue  in  the  same  condi- 
tion. Any  defect  which  may  become  apparent 
in  their  use  it  is  the  duty  of  the  servant  to  ob- 
serve and  report  to  his  employer.  The  servant 
has  the  means  of  discovering  any  such  defect, 
which  the  master  does  not  possess.  It  is  not 
negligence  in  the  master  if  the  tool  or  machine 
breaks,  whether  from  an  internal  ori^nal  fault, 
not  apparent  when  the  tool  or  machme  was  at 
first  provided,  or  from  an  external  apparent 
one,  produced  by  time  and  use,  not  brought  to 
the  master's  knowledge.    These  are  the  ordi- 
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nary  risks  of  the  employment  which  the  sei-vant 
takes  upon  himself.  Hyan  v.  CuniberlaTid  Valf 
ley  B.  Co.,  28  Pa.  884." 

In  Payne  v.  Beeee,  100  Pa.  806,  Gordon,  J., 
said:  "An  employer  is  not  bound  to  furnish 
for  his  workmen  the  safest  machinery,  nor  to 
provide  the  best  methods  for  its  operation  in 
order  to  save  himself  from  responsibility  for 
accidents  resulting  from  its  use.  If  the  ma- 
chinery  be  of  an  ordinary  character,  and  such 
as  can,  with  reasonable  care,  be  used  without 
danger  to  the  employ^,  it  is  aU  that  can  be  re- 
quired from  the  employer.  This  is  the  limit 
of  his  responsibility,  and  the  sum  total  of  his 
duty."  It  is  to  be  said  in  passing  that  there  was 
not  a  particle  of  proof  in  the  present  case  that 
there  was  any  defect  in  the  substance  or  size  of 
the  rod,  or  in  its  adjustment,  that  caused  the 
injury.  Bo  far  as  the  evidence  goes,  it  was  of 
the  ordinaiy  material  used  for  such  purposes, 
and  was  properly  made,  and  placed  and  held 
in  position  in  the  customary  manner  in  use  for 
such  implements.  The  injury  was  one  which 
resulted  from  its  ordinary  use.  The  defect  was 
not  known  to  the  workmen  who  were  employed 
about  the  car,  nor  is  there  the  least  evidence  to 
show  that  it  was  known  to  the  defendant  or  to 
any  of  its  officers.  A  thorough  and  adequate 
system  of  constant  inspection  was  maintained 
by  the  defendant,  and  there  is  no  proof  that  the 
defect  was  known  to  any  of  the  persons  en- 
gaged in  that  service. 

In  Philadelphia  A  KB.  Co,  y.  Hughes,  110 
Pa.  801,11  Cent.  Rep.  822,  we  held  that  in  an 
action  by  a  railroad  employ^  against  the  com- 
pany for  damages  for  personal  injuries  while 
m  the  performance  of  bis  duties,  the  mere  fact 
of  the  injury  raises  no  presumption  of  negli- 
gence  on  the  part  of  the  company,  as  in  the  case 
of  a  passenger,  and  the  burden  of  proving  negli- 
gence rests  upon  the  plaintiff.  We  also  said: 
"  It  was  the  duty  of  the  company  to  exercise 
ordinary  care  in  adopting,  providing,  and  main- 
taining safe  cars  with  suitable  appliances  and 
machinery  with  which  the  plaintiff  might 
transact  the  business  of  the  company  within 
the  line  of  his  duty;  not  the  very  best  machin- 
ery which  could  be  procured,  or  that  which 
combined  the  latest  device  or  improvement,  as 
a  precaution  against  danger,  but  such  as  wai 
reasonably  safe  and  in  common  use.  .  .  . 
It  is  undoubtedly  the  duty  of  railroad  com- 
panies to  exercise  ordinary  care  in  the  main- 
tenance of  the  machinery  and  tools  which  they 
put  into  the  hands  of  their  employes,  and  to  in- 
stitute proper,  reasonable  regulations  for  the 
safety  of  their  employes  in  this  respect;  but  this 
rule  of  duty  must  be' taken  in  a  practicable  and 
reasonable  sense.  The  company  does  not  in- 
sure the  life  of  its  employes.  The  servant  as- 
sumes, as  we  have  said,  the  ordinary  rislcs  of 
his  employment;  and.  if  any  defect  in  the  tools 
or  machinery  placed  in  his  hands  becomes  ap- 
parent in  their  use,  it  is  the  duty  of  the  servant 
to  observe  and  report  to  his  employer,  for  the 
servant  has  means  of  discovering  defects  which 
the  master  may  not  possess. "  In  the  foregoing 
case  the  plaintiff,  who  was  a  brakeman,  while 
in  the  performance  of  his  duty,  and  without 
any  fault  of  his,  stepped  upon  the  lever  of  a 
brake  in  the  usual  way,  in  order  to  apply  it  to 
the  wheels,  when  the  lever  gave  way,  and  the 
plaintiff  was  thrown  to  the  ground.    It  wtB 
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contended  for  the  plaintiff  that  the  lever  gave 
way  because  of  the  breaking  of  a  sapporane 
pin.  or  from  displacement  of  the  key;  and  it 
was  al8oa]lef;ed  that  there  was  negligence  aris- 
ing from  an  msufflcient  system  ox  inspection. 
The  case  was  left  to  the  jurv  bv  the  court  be- 
low, and  they  found  a  verdict  for  the  plaintiff. 
This  court  reversed  the  judgment  without  a 
tenire,  on  the  ground  that  there  was  not  suffi- 
cient evidence  of  negligence  to  sustain  the  ver- 
dict. Our  lamented  Brother  Clark,  reviewing 
the  facta,  said  in  the  opinion:  "Did  the  pin 
break  at  all  f  If  it  did,  was  it  the  result  of  so- 
dden t  or  negligence  ?  If  the  pin  did  not  break, 
says  the  plamtiff,  it  fell  out  from  the  displace- 
ment of  the  kev.  Is  there  any  evidence  that 
the  key  had  fallen  out  or  been  removed  f  Was 
the  jury  to  guess  at  the  real  facta  of  the  case, 
and  to  determine  these  questions  of  fact  upon 
mere  conjecture  ?  The  plaintiff  undertook  to 
trace  the  injury  to  the  negligence  of  the  com- 
pany, and  until  he  can  show  some  negligent 
act  which  was  the  proximate  cause  of  his  in- 
jury he  cannot  recover.  We  know  that  when 
Hughes  stepped  on  the  brake  with  his  whole 
weight  it  went  down,  and  he  with  it.  But 
whether  the  pin  broke  from  any  defect  which 
a  proper  inspection  would  have  disclosed  does 
not  appear;  nor  is  there  any  evidence  that  the 
occurrence  was  owing  to  a  dislocation  of  the 
key.  It  devolved  upon  the  plaintiff  to  show 
negligence  of  the  company,  and  (hat  the  negli- 
gence was  the  proximate  cause  of  the  injury. 
In  this  he  has  failed,  and,  in  the  absence  of 
proof  on  that  point,  we  cannot  ascribe  the  ac- 
cident to  that  cause."  We  are  satisfied  with 
this  reasoning,  and  see  no  occasion  to  depart 
from  it.  Other  cases  to  the  same  effect  are  the 
following:  In  PitUtan  Coal  Oo,  v.  McNvlty, 
120  Pa.  414, 12  Cent.  Rep.  722.  we  said :  "The 
action  is  by  an  employe  against  his  employer. 
The  gist  of  the  action  is  negligence,  and  the 
burden  of  proof  rests  upon  the  plaintiff  to  prove 
that  the  negligence  of  the  defendaat  was  the 
prozimatecauie."  In  Be  Penntylumia  dk  N,  T, 
Canal  di  JL  Co.,  109  Pa.  296,  which  was  an  ac- 
tion charging  negligence  in  emplo3ring  a  serv- 
ant, the  present  chief  justice  said:  '*ft  is  not 
enough  for  the  plaintiff  to  show  that  his  work 
was  unskillfuUy  done,  or  that  he  was  incom- 
petent. It  must  appear  that  the  defendants 
were  guilty  of  negligence  in  selecting  him;  that 
they  either  knew  he  was  incompetent,  or  with 
proper  diligence  might  and  ought  to  have 
known  it."  In  Erie  dt  W,  V.  R.  Co.  v.  Smith, 
125  Pa.  259,  we  said:  "  Had  the  fireman  [who 
was  the  person  injured]  been  a  passenger,  he 
would  have  had  the  benefit  of  a  presumption 
of  negligence  which  it  would  have  l)een  the 
duty  of  the  company  to  rebut.  But  with  an  em- 
ployd  there  is  no  such  presumption,and  he  must 
prove  affirmatively  the  fact  of  negligence,  and 
that  it  is  such  a  kind  of  negligence  as  violates 
the  special  and  limited  dutv  of  an  employer  to 
an  empl<w^."  Applying  the  decision  in  Phila- 
ddphia  £  B,  E.  Co,  v.  Hvgfies,  supra,  to  the 
facts  of  the  present  case.it  appears  that  a  prima 
fade  case  was  made  out  as  much  there  as  here, 
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because  in  point  of  fact  the  plaintiff  was  thrown 
to  the  ground  and  injured  directly  in  conse- 
quence of  some  defect  in  the  brake,  just  as  in  this 
case  the  plaintiff  was  injured  in  conse<}uence  of 
a  defect  in  the  connecting  rod.  We  did  not  re- 
gard the  prima  facie  case  made  out  by  Hughes 
as  sufficient  to  carry  the  case  to  the  jury  .because 
being  an  employ^,  who  assumes  the  risks 
of  the  employment,  he  must  do  more  than 
make  out  a  mere  prima  facie  case.  He  must 
show  the  fact  of  a  negligence  which  imposes 
liability.  A  nut  may  wear  off  from  a  bolt  by 
the  ordinary  usage  of  travel,  or  it  may  be 
forced  off  by  rough  handling  in  the  movement 
of  the  train;  but  for  this  alone  there  is  no  lia- 
bility to  an  emplove,  because  it  is  one  of  the 
risks  of  the  business.  If  an  opportunity  to 
discover  the  defect  were  shown  to  have  existed, 
and  no  attempt  to  repair  was  made,  then  a 
condition  of  liability  would  arise  which,  in  the 
absence  of  exculpatory  proof,  would  justify 
an  inference  of  culpable  negligence.  The 
same  would  be  true  if  a  prior^'actual  discov- 
ery of  the  defect  had  been  shown.  But  the 
difficulty  of  the  case,  as  it  seems  to  us,  is  that 
there  is  no  proof  of  either  of  these  contingencies, 
and,  in  the  absence  of  such  proof,  the  case  for 
the  plaintiff  can  only  be  adjudged  by  conject- 
ure. The  case  of  Philadelphia  A  R,  R.  Co,  v. 
Htiher,  128  Pa.  68,  5  L.  K.  A.  489,  was  a  case 
of  insufficient  inspection  on  the  part  of  the 
company.  The  defect  was  one  which  was  n ec- 
essarily  of  gradual  development,  and  ought 
to  have  been  discovered  long:  before  the  acci- 
dent if  the  duty  of  inspection  was  properly 
performed.  The  plaintiff  had  no  opportunity 
to  discover  it,  but  the  defendant  had  ample  op- 
portunity for  doing  so,  and  was  negligent  in 
not  making  the  discovery.  It  is  earnestly  con- 
tended by  the  learned  counsel  fur  the  plaintiff 
that  the  rule  which  requires  a  higher  grade  of 
proof  from  an  employ^  than  from  a  passenger 
or  a  stranger  is  too  harsh  and  severe,  and, 
while  we  are  not  asked  to  reverse  that  rule,  we 
are  urged  to  hold  that  the  present  case  is 
exceptional  in  its  facts,  and  is  not  brought 
within  its  terms.  A  most  thorough  considera- 
tion of  all  the  testimony  fails  to  convince  us 
of  the  correctness  of  the  plaintiffs  contention. 
It  seems  to  us  the  ca.se  does  come  strictly  within 
the  rule,  and  the  reasons  of  policy  and  of 
abstract  justice  which  underlie  the  rule  are  of 
such  ^rave  consequence,  and  are  so  thoroughly 
ingrained  in  our  system  of  jurisprudence,  that 
we  are  not  inclined  to  disturb  or  question 
them.  Individual  cases  of  hardship  no  doubt 
arise  in  this,  as  in  other,  branches  of  the  law, 
by  the  application  of  general  rules;  but  the 
judiciary  department  of  the  government  can- 
not depart  from  them,  or  fail  to  apply  them, 
under  the  influence  of  any  such  considerations. 
We  are  of  opinion  that  the  learned  court  be- 
low was  correct  in  directing  a  verdict  to  be  en- 
tered for  the  defendant.  This  conclusion  ren« 
ders  unnecessary  an  examination  of  the  other 
assignments  of  error. 
Judgment  affirmed. 
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1.  A  town  may  take  title  by  a  eoiiTey- 
anee  of  land  for  street  purpoees  under  a 
statute  authorising  towns  to  take  oonvejanoes 
of  land  **f  or  the  use  of  the  inhabitants.** 

S.  A  restrietioii  of  the  use  of  land  as  a 
hlg^hway  to  the  time  from  December 
to  May  inclosive  in  each  year  requiring 
It  to  be  kept  closed  by  gates  for  the  remainder 
of  the  year  except  that  the  road  may  be  worked 
at  any  time  does  not  make  a  deed  to  a  town  for 
highway  purposes  invalid  under  a  statute  au- 
thorizing it  to  take  conveyances  of  land  *^or  the 
use  of  the  inhabitants.** 

8.  A  resolution  of  a  town  meeting  not 
to  accept  a  r€>ad  is  ineffectoal  after  a 
deed  of  the  land  for  highway  purposes  has  been 
delivered  and  accepted  and  the  road  has  been 
recognized  by  proper  authorities  as  one  of  the 
highways  of  the  town. 

(October  i,  188S.) 

APPEAL  by  plaintiiZis  from  a  Judgment  of 
the  General  Term  of  the  Supreme  Court, 
Fourth  Department,  affirming  a  judgment  of 
the  Oneida  County  Special  Term,  In  favor  of 
defendants  in  a  proceeding  brought  to  enjoin 
the  working  as  a  highway  of  land  which  had 
been  granted  for  hignway  purposes  by  a  deed 
which  was  alleged  to  be  void.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Meeere.  Scripture  ft  Backus,  for  appel- 
lants: 

The  deed  does  not  create  a  public  highway, 
nor  a  private  road. 

A  public  highway  is  a  road  common  to  all, 
and  one  which  the  public  bas  the  right  to  have 
kept  open  without  interruption  or  obstruction, 
at  all  times  of  the  day  and  night,  and  at  all 
seasons  of  the  year. 

Jones  V.  Davie,  86  Wis.  876;  State  v.  Qreen^ 
41  Iowa,  698;  Shellhouee  y.. State,  9  West.  Rep; 
68,  110  Ind.  609;  0^  v.  Madore,  73  Me.  68; 
People  V.  Jackson,  7  Mich.  446,  74  Am.  Dec. 
729;  Kennedy  v.  WtUiama,  87  N.  C.  6;  Scribner 
V.  BltiU,  28  Wis.  148;  Vantilburgh  v.  Shann, 
24  N.  J.  L.  748. 

It  is  just  as  preposterous  to  claim  that  a 
road  may  be  closed  part  of  the  year,  and  be  a 
public  highway,  as  to  claim  that  it  can  be 
closed  at  night,  and  be  a  highway. 

Poole  V.  Svekineon,  11  Mees.  &  W.  827;  Wig- 
ffins  V.  TaUmadge,  11  Barb.  468. 

The  road  in  question,  fettered  as  it  is  witli 
conditions  and  limitations,  is  one  that  a  com- 
missioner of  highways  has  no  power  to  lay 
out  or  accept. 

2  N.  Y.  Rev.  Stat.  (Banks'  6th  ed.)  186; 
Foioler  v.  Laneing,  9  Johns.  849;  Mone  v.  Wil- 
liameon,  86  Barb.  472;  Mather  v.  Crawford,  86 


Barb.  664;  Palmer  ▼.  FM  Plain  db  €.  Ft. 
Road  Go.  11  N.  T.  886. 

Highway  commissioners  have  no  power  to 
make  conditions  with  parties  In  laying  out 
highways.  They  are  sim ply  to  decide  whether 
public  convenience  requires  a  new  road  or  not 

Webb  v.  Atberison,  4  Barb.  61;  Palmer  v. 
Fort  Plain  db  C.  PI,  Boad  Co.  eupra. 

If  towns  have  the  power  to  take  grants  of 
roads,  like  the  one  in  question,  it  is  not  by 
virtue  of  the  common  law  or  the  general  higfa- 
wav  laws. 

l*he  Revised  Statutes  authorize  towns  to 
purchase  and  hold  lands  within  their  limits 
for  the  use  of  the  inhabitants. 

1  N.  Y.  Rev.  Stat.  887.  §  1. 

Towns  may  acquire  the  title  to  lands  for 
highway  purposes  by  voluntary  grant. 

Vail  V.  Long  IdandR.  Co,  8  Cent  Rep.  678, 
106  N.  Y.  287. 

A  town  ought  not  to  be  burdened  with  the 
expense  of  maintaining  a  special  and  peculiar 
road  without  having  anything  to  say  about  it. 

Browne  v.  Botodoinham,  71  Me.  144. 

Mr,  E.  L*  Stevens*  for  respondents: 

Towns  are  authorized  to  purchase  and  hold 
lands  for  the  use  of  the  inhabitants. 

Vail  v.  Long  liland  R.  Co.  8  Cent  Rep.  678. 
106  N.  Y.  287;  1  N.  Y.  Rev.  Stat  820. 

The  land  in  question  was,  by  deed  of  the 
plaintiff  and  Frank  White  to  the  town  of 
Western,  dedicated  to  the  use  of  the  public  as 
a  highway  forever. 

To  make  it  such  no  formal  laying  out  was 
necessaiy;  it  was  only  necessary  that  it  should 
be  accepted. 

People  V.  Loehfelm,  2  Cent.  Rep.  674,  102  N. 
Y.  1;  Oewego  v.  Oewego  Canal  Co.  6  N.  Y.  267; 
Jordan  v.  Ciis,  87  Barb.  60. 

The  acceptance  may  be  proved  by  long  pub- 
lic use,  or  by  acts  and  conduct  of  the  public 
authorities  recognizing  and  adopting  it  as  a 
highway. 

Cook  V.  Harris,  61  N.  Y.  448;  People  v. 
Lcehfelm,  ewpra. 

The  dedication  and  accei>tance  may  both 
occur  on  a  single  day. 

Cook  V.  Harris,  supra. 

A  highway,  once  established,  does  not  cease 
to  be  such  until  it  has  been  discontinued  by 
the  proper  authorities. 

Driggs  v.  PhiUips,  4  Cent  Rep.  287,  103  N. 
Y.  77. 

This  can  only  be  done  by  calling  a  Jury  as 
provided  by  1  K  Y.  Rev.  Stet  602,  §  8. 

Monk  V.  New  Utrecht,  7  Cent  Rep.  240,  104 
N.  Y.  567;  People  v.  Esopus  Board  of  Town 
Auditors,  74  N.  Y.  811. 

The  highway  commissioner  had  a  right  to 
accept  the  highway  offered  by  the  deed. 

Jordan  v.  Otis,  87  Barb.  60;  Oswego  v.  Os- 
wego Canal  Co.  6  N.  Y.  268;  Cook  v.  Harris, 
People  V.  Esopus  Board  cf  Town  Auditors,  and 
Monk  V.  New  Utrecht,  supra. 

It  would  be  nonsense  to  say  that  a  highway 
commissioner  could  not  accept  as  a  gut  any 


NoTB.— The  question  decided  In  the  above  case 
whether  or  not  the  use  of  a  public  highway  mav 
be  limited  to  certain  portions  of  the  year,  is  an  un- 
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usual  one  if  not  entirelv  new,  and  we  find  no  di- 
rect authoiitles  upon  it 
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highway  or  even  footpath  when  each  highway 
was  a  Decessity  to  the  public,  as  was  the  high- 
way in  question. 

6  Wait,  Act.  A  Def.  805-811. 

There  are  many  cases  in  the  books  where 
attempts  haye  been  made  to  establish  roads 
haying  gates  on  them  as  public  highways. 

In  some  of  these  cases  the  attempt  has 
failed,  not  because  the  gates  existed,  but  be- 
cause the  gates  were  eyidence  that  the  owner 
of  the  soil  did  not  intend  to  dedicate  the  road 
as  a  public  highway. 

6  Wait,  Act.  &  Def.  816,  816;  Daviei  y. 
Stephens,  7  Car.  &  P.  570. 

O'Brien*  J,,  deliyered  the  opinion  of  the 
court: 

The  plaintiff  sought  the  aid  of  a  court  of 
equity  to  restrain  the  defendants  from  work- 
ing a  highway  which  he  had  granted  to 
the  town,  but  under  circumstances,  and 
with  conditions  and  restrictions,  that,  as  he 
claims,  render  the  grant  absolutely  yoid. 
The  trial  court  refused  to  interfere,  and  we 
think  its  decision  rests  upon  correct  princi- 

Sles.  It  has  been  found  upon  sufficient  eyi- 
ence  that  in  October,  1890,  the  highway 
commissioner  of  one  of  the  towns  of  Oneida 
county,  as  a  result  of  proceedings  under  the 
statute  and  the  finding  of  a  Jury,  made  an 
order  laying  out  a  highway  oyer  and  across 
the  lands  of  Jones,  the  original  plaintiff 
in  this  action,  and  the  present  plaintiff's 
testator,  and  also  the  lands  of  one  White. 
These  two  landowners  brought  an  appeal 
from  this  order,  claiming  that  the  highway 
was  unnecessary  and  the  proceedings  er- 
roneous, and  referees  were  appointed  under 
the  statute  to  hear  the  parties  and  determine 
the  appeal.  While  the  matter  was  pending 
before  the  referees,  the  landowners,  for  the 
purpose  of  inducing  the  referees  to  reverse 
the  order  appealed  from,  delivered  to  them 
a  deed,  made  and  executed  by  the  appellants 
and  their  wives  to  the  town,  whereby,  in 
consideration  of  one  dollar,  they  conveyed  to 
the  town  and  its  successors  the  interest  in 
the  real  estate  described  in  the  order  by  the 
highway  commissioner,  as  follows:  ^The 
interest  hereby  conveyed  is  the  perpetual 
right  of  use  oi  the  above  described  nmd  as 
a  public  highway  during  the  time  interven- 
ing between  the  1st  day  of  December  and  the 
Ist  day  of  May  in  each  and  every  year  here- 
after, no  damage  to  be  claimed  from  the  town 
unless  said  roMl  is  subsequently  laid  out  as 
a  public  highway  under  the  statute.  This 
grant  is  upon  the  express  condition  that  no 
road  shall  hereafter  be  laid  across  the  prem- 
ises of  said  Jones  and  White  from  the  hill, 
without  their  consent.  In  case  any  such 
road  be  laid  out,  this  conyeyance  to  be  void 
and  of  no  effect ;  said  second  party  to  have 
the  right  to  enter  upon  and  work  said  road  at 
any  season  of  the  year,  providing  that  at  any 
other  period  than  the  one  above  mentioned  the 

ffites  upon  said  road  shall  be  kept  closed.^ 
his  deed  had  the  effect  of  influencing  the 
referees  to  reverse  the  order  appealed  from, 
and  pending  before  them,  and  they  did  re- 
verse it  on  uie  80th  of  September,  1887 ;  and 
the  deed,  with  their  decision,  was  filed  with 
fho  town  clerk  of  the  town,  and  subsequently 
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accepted  and  recorded,  the  town  board  au- 
diting the  bill  for  the  expense  of  procuring 
it  to  be  recorded.  The  commissioner  of 
highways  annexed  the  road  to  one  of  the 
highway  districts  and  directed  that  it  be 
worked  as  a  hifl^way,  under  the  direction 
of  the  defendant  Bingham,  as  overseer,  and  it 
was  cared  for  and  worked  as  one  of  the  high- 
ways of  the  town  for  about  two  years,  until 
Bingham  and  the  other  defendants,  acting 
under  his  directions  and  authority,  were  re- 
strained by  the  injunction  procured  by  the 
plaintiff  at  the  commencement  of  the  action. 
The  trial  court  held  that  by  the  delivery 
and  acceptance  of  the  deed  the  loeua  in  quu 
was  dedicated  to  the  public  as  a  highway, 
and  the  complaint  was  dismissed.  The  gen- 
eral term  affirmed  the  judgment.  During 
the  pendency  of  this  appeal  the  original 
plaintiff  died,  and  his  executor,  who  now 
appears  as  plaintiff  on  the  record,  was  sub- 
stituted. It  is  not  claimed  that  the  convey- 
ance is  any  the  less  binding  upon  the  grant- 
ors therein  by  reason  of  the  finding  that  it 
was  given  for  the  purpose  of  influencing  the 
result  of  a  leeal  procesding,  judicial  in  its 
character,  and  had  that  effect.  This  finding 
does  not  necessarily  imply  any  corrupt  act 
on  the  part  of  the  referees  or  the  owners  of 
the  land,  and  it  is  not  likely  that  any  such 
meaning  was  intended  to  be  given  to  it. 
The  presentation  of  the  deed  to  the  referees 
informed  them  that  the  town  was  in  that 
way  to  obtain  all  that  it  could  by  the  order 
appealed  from  and  thus  they  concluded  to 
end  the  litigation  by  a  reversal  of  the  order. 
Whatever  may  be  said  in  criticism  of  this 
method  of  disposing  of  the  appeal,  the  tn.nd- 
action  is  not  urged  or  relied  upon  as  a  rea- 
son for  relieving  the  plaintiff  from  the  full 
force  and  effect  of  his  grant,  and  obvioosly 
cannot  be.  The  circumstances  under  which 
the  deed  was  given,  and  the  purpose  it  was 
intended  to  subserve,  may  be  considered  by  a 
court  of  equity  when  its  discretionary  pow- 
er is  invoked  by  the  plaintiff  for  the  purpose 
of  relieving  himseli  from  its  obligations ; 
but  the  plaintiff  would  not  be  heard  to  ur^ 
them  for  the  purpose  of  overthrowing  his 
grant,  if  otherwise  valid. 

There  are  many  cases  where  the  complain- 
ing party  will  be  denied  equitable  relief, 
and  left  to  his  remedy  at  law,  and  the  judg- 
ment in  this  case  might  well  be  sustained 
on  that  ground  alone.  Assuming,  as  is 
argued  in  behalf  of  the  plaintiff  that  the 
deed  is  not  valid,  still  equitable  relief  was 
not  a  matter  of  absolute  right,  but  of  dis- 
cretion. Calhoun  y.  Milla/rd,  121  N.  Y.  69. 
8  L.  R.  A.  248.  But  we  think  that  the  deed 
is  valid,  and  vests  a  title  in  the  town,  ac- 
cording to  the  terms  and  for  the  purposes 
mentioned  therein.  A  town  in  its  corporate 
capacity  has  power  to  take  lands  for  high- 
way purposes  by  conveyance,  voluntary  or 
otherwise.  Vail  v.  Long  Idand  R.  Go,  106 
N.  Y.  287,  8  Cent.  Rep.  678 ;  1  Rev.  Stat.  p. 
337,  §  2. 

The  right  to  take  lands  by  grant  for  gen- 
eral highway  purposes  is  conceded  by  the 
learned  counsel  for  the  defendant,  but  it  is 
urged  that  the  town  could  not  take  under  r 
conveyance  subject  to  such  conditions  and 
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restrictioiiB  as  were  incorporated  in  the  in- 
strument in  thie  case.  These  are,  (1)  that 
the  lands  may  be  used  as  a  highway  from 
December  till  May  in  each  year;  (2)  to  be 
worked  at  any  time;  (8)  gates  to  be  kept 
closed  from  May  till  December.  The  power 
to  purchase  or  take  lands  by  voluntary  con- 
veyanoe  for  highway  purposes  implies  the 
power  to  take  such  interest  as  the  necessity 
of  the  case  or  the  public  good  may  require. 
The  proposition  that  the  town  or  the  com- 
missioner of  highways  can  take  only  for  a 
highway  to  be  kept  open  to  the  public  at 
any  or  all  times,  or  not  at  all,  is  not  sup- 
ports by  authority  or  any  controlling  or  sat- 
isfactory reason.  The  argument  urged  is  tiiat 
a  commissioner,  or  the  town  itself,  cannot 
burden  the  community  with  the  support  of 
highways,  except  such  as  are  open  and  free 
to  all  the  public  at  all  times.  It  may  be 
that,  where  it  is  sought  to  obtain  lands  by 
proceedings  tn  inaitum  for  highway  pur- 
poses, that  the  statutory  power  must  be  pur- 
sued strictly,  and  no  .'interest  can  be  con- 
demned, except  such  as  the  statute  prescribes. 
As  we  understand  the  findings  in  this  case, 
precisely  the  same  qualifl^  interest  was 
taken  under  the  order  of  the  highway  com- 
missioner, layinff  out  the  road,  as  was  sub- 
sequently described  in  the  deed;  and  this 
may  haye  induced  the  conyeyance.  It  does 
not  follow  that,  because  these  lands  could 
not  be  condemned  for  such  a  road  as  this, 
the  owner  could  not  conyey,  and  the  town 
accept,  them  for  the  qualified  use  described 
in  the  conyeyance.  Whenever  a  town  has 
a  highway  that  it  does  not  need,  or  some 
limited  right  to  use  land  for  highway  pur- 
poses that  is  nut  necessary  for  tiie  puolic 
convenience,  it  can  readily  abandon  or  dis- 
continue such  road.  In  this  case  it  appears 
that  the  road  in  question  was  needed  only 
during  the  winter  months.  It  is  quite  con- 
ceivable that  a  like  necessity  may,  during 
the  same  season  of  the  year,  exist  in  many 
other  towns.  To  say  that  while  the  town  or 
the  commissioner  has  capacity  to  take  a 
f^rant  of  land  for  general  highway  purposes, 
It  is  utterly  without  capacity  to  take  a  lim- 
ited or  qualified  grant  to  supply  such  a  pub- 
lic necessity  as  may,  and  probably  in  many 
cases  does,  exist  during  the  winter  months, 
is  to  fix  a  limit  upon  powers  conferred  for 
the  public  good  that  would  be  quite  un- 
reasonable, if  not  absurd.  There  were  seven 
months  of  the  year  in  which  the  public  had 
no  use  for  this  road,  and  it  was  provided 
that  during  these  months  the  gates  should  be 
kept  closed.  This  was  the  season  of  the 
year,  however,  when  it  is  possible  to  make 
repairs  on  roads,  and  it  was  stipulated  that 
the  highway  commissioner  might  then  make 
such  repairs  or  do  such  work  on  the  road  as 
he  thought  the  public  interest  required. 
The  capacity  to  take  a  grant  in  fee  for  high- 
way purposes  must,  upon  every  just  prin- 
ciple Qf  construction,  as  well  as  upon  rea- 
sons glowing  out  of  the  necessity  of  the  case, 
be  deemed  to  include  the  power  and  capacity 
to  take  an  interest  less  than  a  fee,  or  upon 
conditions  such  as  were  inserted  in  this  deed. 
The  town  is  expressly  authorized  by  the 
statute  to  take  conveyances  of  lands  **  for  the 

17  L.  R  A. 

See  also  17  L.  R.  A.  462,  466;  20 
38S. 


use  of  the  inhabitants, "  and  this  fairly  in- 
cludes a  qualified  or  limited  estate,  as  well 
as  a  fee.  It  appears  that,  after  the  deed 
was  delivered  by  the  grantors  and  accepted 
by  the  grantee,  a  town  meeting  resolved 
''not  to  accept  Uie  road. "  It  is  said  that  this 
resolution  was  passed  at  the  instigation  of 
and  through  devices  of  the  grantors  in  the 
deed,  after  they  had  attained  the  end  which 
its  delivery  was  intended  to  promote,  namely, 
the  termination  in  their  favor  of  the  appeial 
from  the  order  of  the  commissioner.  How- 
ever that  may  be,  the  deed  had  been  then 
delivered  and  accepted,  and  the  road  rec- 
ognized by  the  proper  authorities  as  one  of 
the  highways  of  the  town.  A  town  meeting 
has  no  power  to  discontinue  a  highway  once 
established.  That  can  be  done  only  by  the 
intervention  of  the  authorities,  and  accord- 
ing to  the  procedure  pointed  out  in  the  stat- 
ute, and  a  town  meeting  is  no  part  of  these. 
1  Rev.  Stat.  p.  502,  §  3 ;  Driggs  v.  Phillipi 
108  N.  Y.  77-88,  4  Cent.  Rep.  287 ;  Mmk  r. 
New  Utreeht,  104  N.  Y.  557,  7  Cent.  Rep. 
240. 

The  judgment  e^undd  therefore  be  affirmed^ 
vnth  casts. 

All  concur. 


Henry  FERA,  Respt., 
Daniel  H.  WICKHAM  et  al,  Appti. 


\B«assaa-XV.      X*. 
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A  set-off  against  sa  aMd^pnee  Ibr  ercHl* 
itors  will  not  be  allowed  unless  the  claim 
acrainst  the  iDSOlwnt  was  due  at  the  time  of  tlie 
assiffnmeDtk 

(October  i,  1801) 

Note.— E/eot  of  immaturity  of  claim  at  the  time 
inaoUxney  occurs  upon  the  right  of  setoff. 

In  cases  of  cross-demands  of  which,  upon  the  In- 
solvency of  one  of  the  debtors,  the  other  has 
souirbt  a  set-off  aK&iost  reslstanoe  urged  on  the 
ground  that  one  of  the  debts  was  not  due,  tiie  Im- 
mature debt  has,  as  a  rule,  been  owing  either  to  the 
insolvent  or  by  him.  Gases  in  which  both  debts  are 
immature  are  settled  by  the  rules  In  those  two 
classes  of  oases.  While  the  decisions  are  not  uni- 
form in  reference  to  either  class,  there  is  a  decided 
weight  of  authority  on  one  side  Id  each  case  and 
that  weight  is  in  favor  of  the  set-off  where  the  im* 
matiue  debt  is  owing  to  the  Insolvent  and  against 
it  where  it  is  owing  by  him. 

a.  Where  the  Immature  debt  is  oioing  to  the  insotcenL 

A  set-off  will  be  allowed  on  the  application  of 
complainant  where  the  defendant  is  Insolvent  al- 
though complainant's  debt  to  defendant  is  nut  yet 
due.    Lindsay  v.  Jackson,  2  Paige,  581,  2  L.  ed.  108SL 

Equity  will  permit  a  set-off  In  ease  the  debt  of  the 
insolvent  was  due  at  the  time  of  the  assignment, 
although  his  claim  had  not  then  matured,  if  his 
debtor  elects  to  treat  it  as  due  and  thereby  waive 
any  defense  baeed  on  its  immaturity.  Richards  v. 
LaTourette,  119  N.  T.  67. 

In  equity  it  has  been  generally  held  that  the  foci 
that  the  Insolvent's  claim  was  not  due  and  payable 
at  the  time  of  making  the  assignment  whs  imma- 
terial. Re  Middle  District  Bank,  1  Paige,  58S,  2  L. 
(id.  762;  Mell  v.  Holbrook,  4  Bdw.  Ch.  639, 6  L.  ed.  907. 
1    A  loss  by  fire  may  be  set  off  against  a  mortgage 

L.  R.  A.  192;  40  L.  R.  A.  664;  46  L.  R.  A. 
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APPEAL  by  defendants  from  a  Judgment  of 
the  General  Term  of  the  Supreme  Court, 
First  Department,  affirming  an  order  of  the 
Special  Term  for  New  York  County  overruling 
a  demurrer  to  the  complaint,  in  an  action 
brought  to  enforce  a  set-off  against  an  in- 
solvent's  estate.    Benersed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hess*  Townaeaa  ft  lEeClel- 
btnd  for  appellant. 

Messrs,  Cfoldsmith  ft  Doherty,  for  re- 
spondent: 

If  D.  H.  Wickbam  &  Co.  had  not  assigned 
but  held  the  notes  until  their  acceptance  had 
become  due,  the  plaintiff  could  have  main- 
tained  this  action,  for  he  would  be  at  liberty 
to  waive  the  unexpired  credit  and  elect  to 
make  his  debt  to  Wickham,  due  in  prasenti. 

Lindsay  v.  Jackson,  2  Paige,  581,  2  L.  ed. 
1088. 

The  power  of  courts  of  equity  to  decree 
Bet-ofF  of  mutual  demands  in  cases  of  the  in- 
solvency of  one  of  the  parties  will  alwa]^  be 
exercised  where  justice  requires  It,  and  this  for 
the  reason  that  "it  is  a  natural  equity,  where 
there  are  cross-demands,  that  one  debt  should 
compensate  the  other,  and  that  the  balance 
alone  should  be  paid  by  the  party  who  owes 
the  largest  debU  ...  It  would,  therefore, 
in  an  ordinary  case,  be  not  only  inequitable, 
but  unconscientious,  for  an  insolvent  debtor 
to  refuse  to  liquidate  an  honest  debt  due  to  one 
of  his  creditors  as  to  which  there  was  in  fact 


no  doubt  or  dispute,  for  the  sole  purpose  of 
depriving  such  creditor  of  the  benefit  of  his 
legal  rignt  of  set-off,  and 'thus  to  enable  the 
insolvent  to  collect  a  liquidated  debt  due  to  him- 
self from  such  creditor,  for  the  purpose  of  pay- 
ing other  creditors  with  the  money  thus  col- 
lected." 

HoG)rook  v.  American  F,  Ins.  Oo,  6  Paige. 
220,  8  L.  ed.  962;  Richards  v.  La  Tmrette,  119 
N.  T.  54,  reversing  58  Hun,  623. 

This  rule  of  natural  equity  is  of  very  ancient 
date,  being  found  as  far  back  as  lo75  in  28 
Car.  IL 

Rose  ▼.  Hart,  2  Smith,  Lead.  Cas.  9th  ed.  p. 
1588,  notes.  See  also  Lindsay  v.  Jackson, 
supra;  Smith  v.  FelUm,  48  N.  Y.  419:  David- 
son V.  Alfaro,  80  N.  Y.  660;  Bathgate  v.  Eos- 
kin,  59  N.  Y.  638. 

It  is  immaterial  that  the  demands  become 
due  after  the  acts  of  insolvency. 

Fidelity  Trust  db  8.  Y.  Co.  v.  MerehanU 
Nat.  Bank,  9  L.  R.  A.  108,  12  Ky.  L.  Rep. 
198;  Lindsay  v.  Jackson,  supra;  Stewart  v. 
Anderson,  10  U.  S.  6  Cranch,  203,  8  L.  ed.  199; 
Smith  V.  Felton,  supra;  MerriU  v.  Southen,  6 
Dana,  805;  Coats  v.  DonneU,  16  Jones  &  8.  46, 
affirmed  in  94  N.  Y.  168;  Waterman,  Set-off, 
1 182;  Chance  v.  Isaacs,  5  Paige,  592,  8  L.  ed. 

In  the  case  at  bar  the  debt  due  from  the  In* 
solvent  has  matured  while  the  indebtedness 
due  to  him  is  not  yet  due. 

As  is  said  by  the  court  of  appeals  in  such  a 


to  tiie  insolvent  insurer.  Be  Globe  Ins.  Go.  2  Edw. 
Ch.  6SS,  6  L.  ed.  588;  HoJbrook  v.  American  F.  Ins. 
Co.  6  Paige,  220, 8  L.  ed.  900. 

It  has  been  held  that  at  law  the  set-off  Is  not  per- 
mitted except  where  tbe  demands  are  mutual,  that 
is  wliere  both  were  due  and  payable  hefore  the 
transfer  of  either  to  a  third  person.  Coffin  v. 
McIiean,80N.Y.6fl8L 

But  in  Smith  v.  Felton,  43  N.  Y.  419,  which  was  an 
action  at  law  upon  a  promissory  note,  the  court 
permitted  defendant  to  ezervise  his  equitable  right 
to  set  off  against  the  note  a  sum  which  he  had  on 
deposit  with  its  holder  at  the  time  of  his  failure,  the 
set-off  being  resisted  on  the  ground  that  at  that 
time  tbe  note  was  not  due.  See  also  Smith  v.  Fox, 
48  N.  Y.  fflL 

In  New  Jersey  a  set-off  will  be  allowed  in  an  ac- 
tion at  law  under  the  statute  to  prevent  fraud  by 
incorporated  companies.  Van  Wagoner  v.  Pater- 
son  Gas  Light  Co.  28  N.  J.  L.  28a. 

So  in  a  suit  by  assignees  under  a  voluntary  as- 
signment for  creditors  upon  a  note  to  the  assignor 
which  did  not  fall  due  until  after  the  assignment, 
the  maker  was  permitted  to  set  off  a  debt  due  to 
him  by  the  assignor  at  the  time  of  the  assignment. 
Jordan  v.  Sharlock,  84  Pa.  866, 24  Am.  Bep.  196. 

And  the  set-off  has  been  generally  permitted  in 
such  cases  in  actions  at  law  and  since  the  reformed 
procedure  it  would  seem  that  the  form  of  the  ac- 
tion was  no  longer  material.  Second  Nat.  Bank  of 
CiDCinnati  v.  Hemingray,  84  Ohio  St.  890:  Keightley 
V.  Walls,  27  Ind.  887:  Shipman  v.  Lansing,  25  flun, 
290:  Smith  v.  Spongier,  88  Mo.  408. 

In  England  independent  of  the  Bankruptcy  Act 
It  seems  that  no  set-off  can  be  allowed  if  the  debt 
of  the  one  claiming  it  had  not  become  due  at  the 
time  of  the  insolvency,  although  the  debt  of  the 
insolvent  was  then  due.  Re  Commercial  Bank 
Corp.  of  India  and  the  East,  L.  B.  1  Ch.  688. 

RloMs  of  hank  depositor. 
A  debtor  of  an  insolvent  bank,  whether  his  In- 
17L.RA. 


debtedness  has  aotuaily  accrued  or  not  at  the  time 
of  the  insolvency,  may  set  off  against  his  indebted- 
ness to  the  receivers  either  a  deposit  in  the  bank  or 
bllis  of  'the  bank  received  by  him  bona  fide  before 
its  failure.  Van  Wagoner  v.  Paterson  Gas  light 
Co.  28  N.  J.  L.  283. 

A  note  not  due  may  be  satisfied  out  of  the 
maker^s  deposit  account  if  the  bank  which  holds  it 
becomes  insolvent.  MoGagg  v.  Woodman,  28  HL 
Six  Pigeon  V.  Dickey,  1  Pa.  Dist.  484. 

Money  deposited  with  a  bank  is  regarded  as  pres- 
ently due,  although  no  demand  has  been  made  for 
its  payment  at  the  time  of  the  assignment.  Sey- 
mour V.  Dunham,  24  Hun,  98. 

The  fact  that  a  deposit  with  a  private  banker  is 
not  due  until  demanded  will  not  prevent  a  set-off 
although  the  demand  has  not  been  made  at  the 
time  of  the  insolvency.  Fort  v.  MoCuUy,  Sb  Barb. 
87. 

But  where  one  who  had  placed  money  with  a 
bank  taking  back  a  oertlfluate  of  deposit  made  his 
note  payable  to  the  bank  which  the  latter  in  due 
course  of  business  and  for  value  negotiated  and 
then  became  insolvent,  the  court  refused  to  compel 
the  holder  to  recognise  any  right  on  the  part  of  the 
depositor  against  the  bank  either  at  law  or  in 
equity  on  the  ground  that  at  the  time  of  the  trans- 
fer or  of  the  insolvency  he  had  no  daim  against  the 
bank  payable  presantly  since  his  certificate  of  de- 
posit did  not  constitute  such  without  a  demand. 
Munger  v.  Albany  City  Nat.  Bank,  86  N,  Y.  589. 

Tbe  transfer  by  the  bank  before  its  insolvensy 
for  value  and  in  the  due  course  of  business  of  the 
note  which  is  the  basis  of  the  liability  of  the  one 
seeking  the  set-off  will  defeat  the  right.  Balbach 
V.  Frelinghuysen,  15  Fed.  Bep.  685. 

The  right  to  set  off  a  liability  on  an  unmatured 
note  against  a  deposit  in  a  national  bank  was  de- 
nied on  the  ground  that  it  was  prohibited  by  the 
statutes  of  the  United  States  in  Armstrong  v« 

'  Scott,  3fi  Fed.  Rep.  68,  Rev*d.,  146  U.  S.  499.    But  see 
Yordley  v.  Clothier,  post,  462,  and  Armstrong  v. 
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case:  "It  baa  been  frequently  held  tbat  as  to 
the  right  of  set-off  in  equity,  the  fact  that  the 
debt  owing  to  the  insolvent  is  not  due  when  he 
makes  the  assignment,  is  entirely  immaterial." 
The  setting  it  up  as  an  off -set  is  a  waiver  by 
the  debtor  of  any  defense  upon  the  ground 
that  the  debt  is*  not  due. 

Richards  v.  La  Towrette,  supra,  citing 
Brooks  V.  Cannon,  9  N.  Y.  8.  R.  509;  Lindsay 
V.  Jackson  and  Smith  v.  Felton,  supra;  RoVis- 
ehitd  V.  Mack,  42  Hun,  72. 

The  assignee  for  the  benef  t  of  creditors  does 
not  stand  in  any  better  position  than  hla  as- 
signor. 

Chance  v.  Jsaaes.  HoUbrook  ▼.  American  F, 
Ins.  Co.  and  Smith  v.  Felt&n,  supra;  Little- 
field  V.  Albany  County  Bank,  97  N.  Y.  581; 
Re  New  Amsterdam  Sat.  Bank  v.  Tartter,  64 
How.  Pr.  885;  Re  Jones  v.  Robinson,  26  Barb. 
810. 

The  case  is  one  of  mutual  credits,  and  in  all 
such  cases  equity  decrees  a  set-off  of  one  de- 
mand against  the  other  where  one  of  the  par- 
ties becomes  insolvent,  if  the  debt  due  from 
the  insolvent  matures  before  the  debt  due  to 
the  insolvent. 

Rose  V.  Bart,  8  Smith.  Lead.  Cas.  9th  ed. 
^'>d8.  notes;  Jones  y.  Robinson  and  Brooks  y. 
Cannon,  supra. 


Grmy*  /.,  delivered  the  opinion   of  fbt 

court: 

The  firm  of  Wickham  &  Co.,  having  become 
insolvent,  made  a  general  assignment  for  the 
benefit  of  their  creditors.  On  October  27, 1890, 
at  the  time  of  this  assignment,  the  plaintiff 
held  their  unmatured  acceptance  of  a  draft  to 
the  amount  of  $1,890.60  for  goods  sold.  The 
assignee  became,  by  the  assignment,  the  holder 
of  a  promissory  note  made  by  the  plaintiff  to 
Wickham  <&  Go's  order  for  |536.25.  The  ac- 
cepted draft  was  payable  Isovember  6,  1890, 
and  the  plaintiff's  note  was  payable  on  June  9, 
1891.  The  plaintiff  has  brought  the  present 
action  to  secure  an  eauitable  offset  of  the  debt 
to  him  from  the  insolvent  estate  as  aeainst  the 
debt  due  bjr  him.  Upon  the  defendant's  de 
murrer  to  his  complaint  the  courts  below  have 
held  the  relief  within  the  power  of  a  court  of 
equity  to  award,  and  therefore  gave  plaintiff 
Judgment.  In  the  opinions  delivered  at  the 
special  and  general  terms  of  the  supreme 
court  the  learned  Justices  relied  upon  the  de- 
cision in  Rotlischild  v.  Mack,  42  Hun,  72. 
The  opinion  of  the  general  term  of  the  fifth 
department  in  that  case  was  affirmed  bv  this 
court  as  to  the  correctness  of  the  conclusion 
arrived  at.  116  N.  Y.  1.  But  the  appeal  was 
not  decided  in  this  court  on  the  ground  taken 


Warner,  post,  466,  and  the  authorities  therein  oited« 
as  to  the  oorreotneas  of  the  dootelne  of  that  case. 

Efftet  of  appolntfiMnt  of  reeHosr. 

In  Haxtun  v.  Bishop,  3  Wend.  18,  the  oourt  de- 
cided that  DO  set-off  of  a  olalin  agidnst  the  baok 
oould  be  allowed  as  against  its  reoeiven  upon  a 
note  whloh  had  been  transferred  to  them  before 
maturity,  but  In  that  ease  the  attempted  set-off 
eonslsted  of  notes  of  the  banlc  which  had  been  lyro- 
cured  by  defendant  after  the  bank  had  become  In- 
solvent. 

And  the  doctrine  of  that  case  that  receivers  take 
as  assignees  for  a  valuable  consideration  has  not 
met  with  general  favor.  See  Van  Wagoner  v.  Pat- 
erson  Gas  Light  Ck).  28  N.  J.  L.  888w 

An  equitable  off-set  whloh  the  debtor  has  at  the 
time  the  bank,  Its  creditor,  stops  payment,  is  not 
affected  by  the  appointment  of  a  receiver,  and  It 
makes  no  difference  whether  the  claim  of  the  bank 
is  then  payable  or  not.  Bruyn  v.  Middle  Dist. 
Bank,  0  Cow.  418^  note. 

Debtors  of  an  insolvent  bank  In  the  hands  of  a 
receiver  will  be  allowed  to  set  off  debts  due  to  him 
by  the  bank  while  it  was  doing  business  against  the 
debts  due  from  him  to  the  bank,  darke  v.  Haw* 
kins,  6  R.  1. 219. 

Where  the  depositor  had  given  the  bank  his  note 
which  was  not  due  at  the  time  of  Its  becoming  In- 
solvent the  court  held  that  the  case  was  one  of  mu- 
tual credit  within  the  meaning  of  the  statute,  and 
that  the  receiver  must  allow  the  deposit  to  be  used 
in  reducing  the  debt.  Jones  v.  Etobinson,  SB  Barb. 
810. 

A  debt  owing  but  not  yet  due  to  a  corporation  at 
the  time  it  is  placed  in  the  hands  of  a  receiver  may 
be  set  off  against  a  debt  due  by  the  corporation  at 
the  time  of  its  failure.  Berry  v.  Brett,  6  Bosw.  027; 
Piatt  V.  Bentioy  (N.  T.)  11  Am.  L.  Reg.  N.  8. 17L 

Where  the  creditor  of  the  bank  whose  debt  to  It 
Is  not  yet  due  notifies  the  receiver  of  his  wish  to 
apply  the  sum  in  satisfaction  of  his  claim  to  his  de- 
posit, the  receiver  should  comply  with  the  request. 
Be  Van  Allen,  87  Barb.  830. 

b.  Where  the  debt  ia  owing  by  the  insolvent. 

For  the  authorities  upon  the  question  of  the  right 
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of  a  bank  to  hold  a  deposit  aooount  In  satlsCaotlon 
of  an  unmatured  claim  against  an  insolvent  depos* 
itor,  see  Nashville  Trust  Go.  v.  Nashville  Fourth 
Nat.  Bank  (Tenn.)  15  L.  B.  A.  710^  and  note,  from 
which  It  appears  that  the  authorities  are  conflicting 
with  the  numerical  weight  against  such  right. 

In  reference  to  claims  procured  fit>m  third  per- 
sons to  be  used  as  a  set-off,  the  claim  must  have 
been  acquired  before  the  assUrnment.  Davis  v. 
Neliirh,  7  Neb.  84. 

The  claim  must  be  acquired  before  notice  of  the 
assignment.    Solomon  v.  Holt,  8  B.  D.  Smith,  180. 

A  claim  acquired  after  the  Insolvency  cannot  be 
set  off.  Venango  Nat  Bank  v.  Taylor,  66  Pa.  14; 
American  Bank  v.  Wall,  66  Me.  167;  Thorp  v. 
Wegefarth,  66  Pa.  8>i:  Spencer  v.  Barber,  6  Hill,  568. 

Obligations  acquired  subsequently  to  the  insolv- 
ency cannot  be  pleaded  in  compensation  by  the 
debtor  of  the  insolvent.  Case  v.  Gannon,  28  La. 
Ann.  86. 

The  one  seeking  the  set-off  must  show  that  he 
acquired  the  claim  In  proper  time.  Smith  y. 
Mosby,  0  Heiak.  5Q1;  Lanier  v.  Oayoso  8av.  Inst,  of 
Memphis,  Id.  606. 

So  one  seeking  to  set  off  cash  notes  must  show 
that  he  had  obtained  them  before  the  bankruptcy. 
Dickson  V.  Bvans,  6  T.  B.  07. 

But  it  has  been  held  that  it  is  sufficient  If  the 
dalm  is  acquired  before  steps  are  taken  to  wind  up 
the  concern  although  after  it  has  become  insolv- 
ent.  Moseby  V.  Williamson,  5  Helsk.  287. 

In  analogy  to  the  doctrine  of  the  above  decisions 
the  chancellor  intimates  in  Lindsay  v.  Jackson.  2 
Paige,  581, 8  L.  ed.  1038,  that  no  set-off  can  be  per- 
mitted where  the  debt  owing  by  the  insolvent 
matures  at  a  future  day.  But  that  case  did  not 
fairly  decide  the  question.  In  It  complainants  had 
given  their  notes  to  defendants  and  received  de- 
fendants* acceptance  for  a  larger  amount.  Neither 
notes  nor  acceptance  was  due  when  defendants 
stopped  payment.  No  assignment  appears  to 
have  been  made,and  when  the  acceptance  matured, 
which  was  prior  to  the  maturity  of  the  notes,  com- 
plainnnts  sought  to  effect  a  setoff,  which  was  per- 
mitted, the  court  intimating  that  the  decision 
might  have  been  different  If  the  acceptance  was 
not  due. 
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by  the  general  term  in  their  opinion,  but  solely 
because  a  cause  of  action  on  contract  did  exist 
in  the  complainani's  favor  against  the  insolvent 
assignor  at  the  time  of  the  assignment.  The 
learned  justices  below,  in  the  present  case, 
have  felt  themselves  constrained,  apparently, 
(o  follow  the  decision  in  the  fifth  department, 
inn<:much  as  in  this  court,  in  the  Bothsehild 
Case,  the  correctness  of  the  general  term  views 
was  not  expressly  denied.  It  must  be  conceded 
that  the  opinion  of  this  court  in  the  Rothschild 
Case  seemed  to  leave  open  for  further  discus- 
sion the  question  passed  upon  by  the  general 
term,  namely,  of  the  right  to  an  equitaole  off- 
set where,  at  the  time  of  the  assignment,  the 
party  was  only  contingently  liable.  It  was 
the  opinion  there  that  the  general  rule  in 
equity  should  obtain  if  the  liability  of  the  in- 
solyent  estate  had  become  actual  prior  to  the 
time  of  the  maturity  of  the  demand  due  to  the 
estate.  This  view,  however,  I  think  to  be  un- 
tenable, if  we  are  to  be  guided  by  the  author- 
ity of  previous  decisions  in  this  court.  In  the 
BothMild  Case,  neither  plaintiffs'  claim  on  the 
note  nor  the  assignee's  claim  against  them  was 
due  at  the  time  of  the  assignment,  but  because 
of  the  fraud  practiced  upon  the  plaintiffs  in 
the  manner  in  which  the  moneys  were  obtained 
from  them  it  was  held  that  a  cause  of  action 


in  assumpsit  arose  at  once  in  their  favor  for 
the  recovery  back  of  the  moneys.  It  existed 
the  moment  the  insolvent  assignors  obtained 
the  money;  and,  being  a  proper  subject  of  set- 
off in  any  action  which  might  have  been 
brought  by  the  parties  against  whom  it  existed, 
it  could  properly  be  offset  against  the  debt  due 
from  the  plaintiffs  to  the  assi^ee  pro  tanio. 

The  subsequent  case  of  Biekards  v.  La  Tou- 
rette,  119  N.  T .  54,  was  that  of  an  action  by 
the  assignee  of  an  insolvent  firm  to  foreclose  a 
mortgage.  The  defendant  demanded  that  the 
assignee  set  off  in  reduction  of  his  indebted- 
ness upon  the  mortgage  the  indebtedness  due 
from  the  assignors  to  him.  The  particular 
and  only  question  presented  was  whether,  as 
the  defendant's  debt  upon  the  mortgage  was 
not  due  at  the  time  of  the  assignment,  the 
debt  owing  to  him  from  the  assignors,  and 
which  was  due  at  that  time,  could  be  equitably 
applied  in  reduction  of  the  mortgage  debt. 
The  right  to  the  offset  was  upheld,  because  of 
the  immateriality  of  the  fact  that  the  debt  ow- 
ing to  the  insolvent  was  not  due  when  the  as- 
signment was  made.  The  debtor  to  the  insolv- 
ents could  elect  to  treat  his  debt  as  presently 
due,  and  waive  any  defense  on  any  such 
ground.  Where  this  case  differs  from  the 
liothschUd  (kue  is  that  there  was  no  cause  of 


Where  plaintiff  and  Insolvent  had  iriven  each 
other  promisBory  notes  neither  of  which  was  due 
at  the  time  of  (the  Insolvent's  assitfnment,  the  in- 
solvent's note  being  the  first  to  fail  due,  and  plain- 
tiff bad  Indorsed  the  insolvent's  note  and  trans- 
ferred It  in  regular  course  of  business  and  after 
the  aaaignment  was  obliged  to  take  it  up,  the  court 
held  that  since  plaintiff  did  not  own  the  note  at 
the  time  of  the  assignment  he  had  no  right  to  a 
set-off,  but  stated  that  If  he  bad  owned  it  at  that 
time  the  right  to  eet-off  wonid  not  have  been  de- 
feated by  the  fact  that  it  was  not  at  that  time  due. 
CSiance  v.  Isaacs,  6  Paige,  600, 8  L.  ed.  848. 

In  Bradley  v.  Angel,  8  N.  Y.  475,  which  was  an 
attempt  to  enforce  the  set-off  against  the  represen- 
tatives o^the  insolvent's  estate,  and  therefore  does 
not  come  strictly  within  this  discussion,  that  court 
held  that  under  the  circumstances  of  that  case 
equity  will  not  enforce  a  set-off  of  cross-demands 
If  the  debt  of  decedent  to  complainant  is  not  due, 
although  the  decedent  died  insolvent.  Bradley  v. 
Angel,  supra. 

Based  partly  on  those  decisions  the  lower  courts 
In  New  York  subsequently  from  time  to  time  made 
the  following  decisions: 

Wben  no  other  grounds  exist  to  support  an 
equitable  set-off  than  the  insolvency  of  one  of 
two  parties  severally  indebted  to  each  other  the 
right  of  set-off  does  not  attach  until  the  debt  owing 
by  the  insolvent  has  become  due;  and  prior  to  that 
time  the  claim  may  belassigned  free  from  the  claim 
of  set-off.    Keep  v.  Lord,  2  Duer,  78. 

In  an  action  by  the  voluntary  assignee  of  an  in- 
solvent to  recover  the  price  of  goods  sold  to  de- 
fendant the  latter  cannot  set  off  a  note  from  the 
Insolvent  to  himself  which  was  not  due  at  the  time 
•of  the  assignment  although  it  became  his  before 
the  suit  was  commenced.  Hicks  v.  McGrorty,  8 
Duer,  2e& 

Where  the  right  to  receive  the  earnings  of  a 
railroad  is  sold  under  a  mortgage  before  a  note 
driven  by  the  company  becomes  due  the  holder  of 
the  note  upon  subsequently  collecting  money 
•earned  by  the  road  as  its  agent  has  no  right  to  re- 
tain it  as  a  set-off  against  his  note  as  against  the 
purchaser  at  the  loreolosure  sale.  Murray  v. 
Deyo,  10  Hun,  & 
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If  the  debt  owing  by  the  Insolvent  bank  is  not 
yet  due  and  the  bank's  debtor  is  insolvent  with  his 
debt  not  due,  the  receiver  cannot  insist  on  a  set- 
off.   JSe  Tan  Allen,  87  Barb.  289. 

In  a  suit  by  the  assignees  upon  an  account  a 
promissory  note  of  the  assignor  held  by  defendant 
at  the  time  of  the  assignment  but  not  then  due  can- 
not be  set  off  against  the  account.  Wells  v.  Stew- 
art, 8  Barb.  40. 

No  set-off  of  a  claim  against  the  insolvent  can 
be  allowed  unless  It  was  due  when  the  aaslgoment 
was  made.  Thompson  v.  Hooker,  4  N.  Y.  Legal 
Obs.  18. 

The  maker  of  a  note  given  to  a  bank  when  sued 
by  a  receiver  of  its  property  cannot  enforce  as  a 
counter-claim  against  the  note  a  demand  against 
the  bank  not  due  either  when  the  note  matured  or 
the  receiver  was  appointed.  United^States  Trust 
Go.  V.  Harris,  2  Bosw.  75b 

A  liquidated  demand  assigned  in  erood  faith  for 
a  full  consideration  before  it  becomes  due  is  not 
subject  to  a  set-off  in  favor  of  the  holder  of  a  like 
demand  against  the  assignor  payable  to  the  debtor 
which  was  in  existence  but  not  due  when  the  as- 
signment was  made.  Watt  v.  New  York,  1  Sandf .  23. 

A  judgment  obtained  by  a  debtor  against  the 
assignor  of  a  claim  against  him  after  the  claim  had 
been  transferred  to  a  third  person  cannot  be  set 
off  against  the  claim  in  the  hands  of  the  assignee 
unless  it  was  due  at  the  time  of  the  assignment. 
Waldron  v.  Baker,  4  E.  D.  Smith,  440. 

And  the  court  of  appeals  decided  that  under  the 
statute  a  demand  against  Uie  assignor  cannot  be 
set  off  in  a  suit  by  the  assignee  if  it  had  not  ma- 
tured at  the  time  of  the  assignment.  Myers  v. 
Davis,  22  N.  Y.  482;  Martin  v.  Kunzmuller.  87  N.  Y. 
806. 

The  case  of  Keep  v.  Lord,  2  Duer,  78,  was  distinct- 
ly disapproved  In  Maas  v.  (Goodman,  8  Hilt.  270, 
where  it  was  held  that  in  a  suit  by  the  assignee  to 
recover  a  bill  for  goods  sold  by  the  assignor  a  note 
given  by  the  assignor  which  had  not  matured  at 
the  time  of  the  assignment,  but  which  became  due 
before  the  credit  for  the  goods  expired,  was  a 
valid  set-off. 

And  in  Rothschild  v.  Mack,  42  Hun,  72,  the  su- 
preme court  regards  the  question  as  dlrectiy  be- 
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action  in  favor  of  the  plaintiff  at  the  time  of 
the  assigDmeoU  The  (question  here  is  whether 
the  plaintiff  has  an  equitable  right  to  an  offset 
of  bis  demand  against  the  insolvent  estate, 
which  had  not  matured  at  the  time  of  the  as- 
signment, but  which  did  subsequently  mature 
before  the  demand  held  by  the  assignee  against 
him  matured.  In  the  solution  of  this  question 
we  might  find  some  embarrassment  in  en- 
deavoring to  reconcile  expressions  of  opinion 
hy  the  Judges  in  the  early  cases;  and,  after  a 
very  careful  consideration,  I  am  disposed  to 
hold  that  by  an  assignment  in  trust  for  the  as- 
signor's creditors  what  natural  equities  pre- 
viously existed  become  suspended  by  an  inter- 
vention of  the  rights  of  other  creditors.  The 
natural  equity  in  offsetting  cross-demands, 
which  had  its  rise  in  the  rules  of  the  civil  law, 
was  soon  adopted  by  the  court  of  chancery,  in 
cases  where,  from  the  situation  of  the  parties. 


cross-actions  at  law  were  inadequate.  Hence, 
if  one  of  the  parties  should  become  insolvent, 
the  insolvency  was  recognized  as  presenting  a 
case  for  equitable  Interrerence.  But  the  rule 
was  limit^  in  its  application  to  cases  where 
the  equitable  rights  of  others  were  not  inter- 
fered with.  Thus,  in  Lindsay  v.  Jacknon^  2 
Paige,  581,  2  L.  ed.  1088.  the  bill  was  filed  to 
restrain  the  defendants  from  negotiating  com- 
plainant's notes  to  others,  and  for  a  se^off  of 
cross-demands,  and  the  insolvency  of  the  de- 
fendants was  considered  a  sufficient  reason  for 
permitting  an  offset  of  their  debt  to  complain- 
ant as  i^funst  the  complainant's  debt  to  them. 
But  in  Chance  v.  Isaacs,  6  Paige,  692,  8  L.  ed. 
848.  which  was  a  similar  action  to  that  of 
Lindsay  v.  Jackson,  the  relief  of  set-off  was 
denied  by  the  vice  chancellor,  because  an  as- 
signment had  been  made,  under  which  the 
creditors  of  the  insolvent  party  acquired  an 


fore  it  and  distingruishes  Martin  v.  KunsmuUer 
and  Myers  v.  Davis,  supra^  as  beiuir  actions  at  law 
in  which  the  set-off  was  attempted  under  the  stat- 
ate,  and  holds  that  the  indorsers  of  a  note  should 
be  permitted  m  an  equitable  action  brouffht  for 
that  purpose  to  set  off  the  amount  of  the  note 
which  they  have  been  compelled  to  pay  against  a 
claim  by  the  insolvent  assignee  upon  them  al- 
though the  note  had  not  become  payable  until 
after  the  asslgnnM^nt  was  made. 

This  case  was  affirmed  by  the  court  of  appeals  on 
the  ground  that  the  fraudulent  action  of  the  in- 
solvent when  procuring  Che  indorsement  gave 
plaintiffs  an  immediate  right  of  action  to  recover 
the  money  which  was  an  existing  claim  at  the  time 
of  theassigrjment.  Baying:  '^We  do  not  wish  to  be 
understood  as  denying  tne  correctness  of  the  hold- 
ing at  the  general  term.  We  simply  do  not  decide 
the  case  on  that  groun.!.**  Bothschiid  v.  Mack,  115 
N.  Y.L 

Following  the  doctrine  of  that  case,  it  has  been 
held  that  a  debt  by  the  assignor  not  due  at  the 
time  of  the  assignment,  but  which  matures  prior 
to  the  commencement  of  the  action,  may  t)e  used 
as  a  set-off  ia  an  action  for  money  collected.  Mc- 
Campbell  v.  National  City  Bank,  47  N.  Y.  S.  U.  84. 

In  Coates  v.  Donnell,  16  Jones  ft  8.  68,  the  set  off 
was  allowed  although  the  claim  against  the  in- 
solvent was  not  due  at  the  time  of  the  assignment 
on  the  ground  that  botii  demands  had  become  due 
when  the  suit  was  brought. 

In  other  jurisdictions  the  following  decisions 
have  been  rendered: 

The  mere  fact  of  the  insolvency  of  the  assignor 
of  a  judgment  is  not  sufficient  to  cause  equity  to 
actively  interfere  to  compel  a  set-off  against  the 
judgment  in  the  hands  of  the  assignee  of  a  simple 
contract  claim  against  the  assignor.  Oatron  v. 
Cross,  8  Heisk.  688. 

A  debt  owing  by  the  insolvent  which  had  not- 
matured  at  the  time  of  the  assignment  of  the  claim 
to  a  third  person  cannot  in  equity  be  set  off  in 
a  suit  by  such  person  although  he  knew  at  the 
time  of  receiving  the  assignment  that  the  assignor 
was  insolvent.  Spauldinff  v.  Backus,  122  Mass.  663, 
28  Am.  Rep.  891. 

Where  neither  claim  was  due  at  the  time  of  the 
assignment  no  set-off  can  be  permitted.  Fuller  v. 
Steiglltz,  27  Ohio  St.  866,  22  Am.  Rep.  812. 

To  entitle  a  person  to  set-off  his  demand  must  be 
an  existing  one  at  the  time  the  bankruptcy  hap- 
pens. Shepherd  v.  Turner, 8  McGord,  L.  248, 15  Am. 
Dec.  681. 

Wbere  an  insolvent  assigns  for  the  benefit  of  his 
creditors  a  note  past  due,  a  court  of  equity  will  not 
set-off  against  such  note  in  the  hands  of  the  as- 
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signee  an  acceptance  of  the  Insolvent  which  was 
not  due  at  the  time  of  the  assignment.  Lockwood 
V.  Beckwith,  6  Mich.  168, 72  Am.  Dec.  88. 

If  the  claim  against  the  insolvent  was  not  due  at 
the  time  of  the  assignment  no  set-off  can  be  al- 
lowed. Graham  v.  Tilford,  1  Met  (Ky.)  112;  Gate- 
wood  V.  Denton,  8  Head,  380. 

Demanding  the  return  of  an  insurance  premium 
after  the  insolvency  of  the  company  does  not  cre- 
ate a  debt  which  will  be  available  as  a  set-off 
against  a  liability  to  the  company.  Fogerty  v. 
Philadelphia  Trust,  Safe  Deposit  &  Ins.  Co.  75  Pa. 
126. 

In  contrast  with  the  above,  in  Feasle  v.  DiUard, 
5  Leigh,  80.  a  case  in  which  a  surety  was  permitted 
to  set  off  the  amount  of  a  liability  which  was  not 
due  at  the  time  of  the  assignment,  the  lan^ruaffe  of 
the  court  is  such  as  to  permit  set-off  in  cases  gen- 
erally although  the  claim  against  the  insolvent  bad 
not  matured  at  the  time  of  aasignmeuL 

In  an  action  by  the  assignee  of  a  negotiable  note 
against  the  maker  the  latter  may  set  off  a  note  of 
the  assignor  which  he  held  at  the  time  of  receiv- 
ing notice  of  the  assignment  although  it  was  not 
due  at  the  time  of  notice  if  it  becomes  <|ue  before 
the  note  upon  which  the  suit  Is  brought.  Stewart 
V.  Anderson,  10  U.  S.  6  Cranch,  203, 8  L.  ed.  190. 

Under  some  statutes  the  set-off  may  be  allowed 
of  all  claims  which  mature  before  their  holder  re- 
ceives notice  of  the  assignment.  Martin  v.  PlUs- 
bury,  28  Minn.  176;  Downing  v.  Gibson,  53  Iowa, 
617:  McOabe  v.  Grey,  20  Gal.  610. 

It  will  be  noted  that  in  the  above  decisions  little 
or  no  distinction  is  made  between  cases  in  which 
the  assignment  is  for  benefit  of  creditors  and  in 
which  it  is  to  an  individual  for  value.  Both  classes 
of  assignments  seem  to  be  treated  alike  in  meet  of 
the  cases  but  the  distinction  is  strongly  brought 
out  an*d  made  the  ground  for  allowing  the  set-off 
in  Nashville  Trust  Go.  v.  Nashville  Fourth  Nat. 
Bank  (Tenn.)  16  L.  R.  A.  710. 

RigMji  of  surety,  indorser,  ete. 

The  obligation  of  one  oo-obligor  to  contribute 
his  share  to  the  other  who  pays  the  debt  arises  at 
the  time  the  obligation  Is  ontered  into  so  as  to  con- 
stitute an  existing  claim  which  can  be  made  the 
subject  of  set-off,  although  an  assignment  for  ben- 
efit of  creditors  occurs  before  the  obligation  is  act. 
ually  paid.    Chenault  v.  Bush,  84  Ky.  628. 

The  decisions  as  to  when  a  surety  has  a  claim 
which  can  be  used  as  a  set-off  are  somewhat  con- 
flicting. It  has  been  decided  that  a  surety  may 
set  off  the  amounts  which  he  is  compelled  to  pay 
for  his  principal  after  the  assignment,  but  which 
were  due  when  the  assignment  was  made,  against 
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interest  in  tbe  complainant's  notes,  before  bis 
deoiand  against  tbe  defendants  bad  matured. 
His  decree  was  aflOrmed.  it  is  true  tbat  tbe 
chancellor  in  tbat  case  tbougbt  tbat  tbe  rigbt 
of  set-off  would  bave  existed,  altbou^b  tbe  de- 
fendant's note,  upon  wbicb  complainant  was 
liable  as  indorser,  was  not  due  at  tbe  time  of 
tbe  assignment,  if  the  complainant  had  held 
it.  He  regarded  the  fact  that  complainant  did 
not  bold  tbe  note  at  that  time  as  precluding 
bim  from  demanding  a  set-off.  The  remark 
referred  to  in  tbe  opinion  in  Chance  ▼.  Isaae$ 
does  not  seem  to  me  to  bave  been  regarded  as 
controlling  in  later  cases.  It  was  unnecessary 
to  the  decision  there,  and  I  think  we  must  re- 
fuse to  be  guided  by  it. 

In  Bradley  v.  Angd,  8  N.  Y.  476,  the  com- 
plainants owed  defendant's  testator  for  goods 
purchased.  They  held  his  notes,  falling  due 
at  times  subsequent  to  his  decease.  A  suit 
was  commenced  against  them  for  their  indebt- 


edness to  the  estate,  and  they  commenced  this 
action  to  secure  an  offset  of  tbe  testator's  un- 
matured notes  as  against  their  present  indebt- 
edness, and  to  restrain  the  action  at  law. 
Judge  Gardiner,  in  holding  that  a  set-off  eould 
not  be  permitted,  on  the  ground  that  the  testa- 
tor's contract  could  not  be  changed  by  com- 
pelling payment  before  maturity,  assigned  as 
a  season  that  it  would  be  to  tbe  prejudice 
of  other  creditors.  Thus  tbe  plaintiffs  were 
obliged  to  pay  their  indebtedness  to  the  estate, 
though  holding  the  testator's  notes,  which 
they  were  not  permitted  to  have  set  off. 

In  Myere  v.  Davie,  22  N.  Y.  489,  the  action 
was  by  an  assignee  to  recover  on  a  claim 
against  tbe  defendants  for  ffoods  sold  to  them 
by  his  assignors.  At  the  time  of  tbat  transac- 
tion tbe  defendants  were  manufacturing  cer- 
tain wares  upon  tbe  assignors'  order,  and  at 
tbe  time  of  tbe  assignment  the  order  was  yet 
unfilled.    When  finished,  the  price  exceeded 


debts  which  he  owed  to  the  insolvent  and  whloh 
passed  into  the  hands  of  the  assignee.  Mervrin  t. 
Austin,  7  L.  B.  A.  84, 68  Ck>nn.  ZL 

The  fact  that  the  surety  lias  not  paid  the  debt  at 
the  time  of  the  assignment  Is  im  materia].  Barney 
T.  Grover,28Vt881. 

In  Morrow  v.  Bright,  80  Mo.  a8,  the  surety  was 
regarded  as  a  creditor  from  the  time  the  note  was 
protested  although  he  did  not  pay  it  until  after  the 
Bssigment. 

The  surety  may  set  olT  the  amount  paid  Vor  his 
principal  after  suit  brought  if  the  debt  was  due  and 
payable  before  it  was  brought.  Thompson  v.  Mo- 
Qeliand,  29  Pa.  476. 

On  the  other  side,  it  has  been  decided  tbat  pay- 
ment by  the  surety  after  the  assignment  cannot  be 
allowed  as  a  set-off.  Netties  v.  Hugglns,  8  Rich.  L. 
278. 

Tbe  claim  of  a  surety  does  not  attach  until  he  has 
paid  the  debt.    Adams  v.  Rodarmel,  19  Ind.  341. 

A  surety  until  he  nays  tbe  demand  has  no  avail- 
able claim  against  his  principal  which  can  he  used 
as  a  set-off.    Walker  v.  McKay,  2  Met.  (Ky.)  294. 

Relief  may  be  given  to  the  surety  in  equity  where 
none  would  be  afforded  him  at  law.  Brlttain  t. 
Quiet,  54  N.  C.  828. 62  Am.  Bee.  202;  McKnlght  v, 
Bradley,  10  Rich.  Eq.  667. 

In  England  it  was  held  that  an  indorser  who  takes 
up  the  bill  after  the  bankruptcy  cannot  use  the 
amount  as  a  set-off.    Ex  parte  Hale,  8  Ves.  Jr.  804. 

But  that  cose  was  overruled  in  Collins  v.  Robine, 
10  Bam.  &  C.  777,  which  case  was  decided  as  one  of 
uiutual  credits  under  the  statute. 

An  accommodation  indorser  who  has  not  at  the 
time  of  the  assignment  paid  the  note  has  no  right 
to  set  off  its  amount  against  a  debt  due  by  him  to 
the  assignor.    Huso  v.  Ames,  104  Mo«9L 

DoctHne  of  ""Mutual  Credits.*^ 

The  English  Bankruptcy  Acts  provided  for  set-off 
in  case  of  mutual  debts  or  mutual  credits,  and  was 
construed  to  include  credits  not  yet  due. 

In  case  of  mutual  credits  although  tbe  insolvent's 
debt  is  not  due  a  set-off  may  t)e  allowed.  Sheldon 
▼.  Rotbachild,  8  Taunt.  166;  Arbouin  v,  Tritton,  1 
Holt,  408;  Russell  v.  Bell,  8  Mees.  A  W,  277. 

It  was  held  to  be  a  cause  of  mutual  credit  under 
the  English  Bankruptcy  Act  entitled  to  a  set-off 
where  defendant  after  discounting  a  bill  on  sugar 
merciiants  bought  sugar  to  make  themselves  good 
although  the  acceptors  of  the  bills  did  not  know  in 
whose  hands  they  were,  and  the  set-off  was  in  that 
case  allowed,  although  the  acceptors  became  in- 
solvent before  the  acceptances  matured*  Bankey 
V.  Smith,  8  T.  R.  607. 
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Where  one  purohased  goods  of  the  insolvent  and 
loaned  him  his  acceptance  which  did  not  mature 
imtil  after  the  insolvency  the  court  held  it  to  be  a 
oise  of  mutual  credits  which  oould  be  set  off,  the 
acceptances  falling  due  before  suit  brought. 
Smith  y.  Hodson,  4  T.  R.  211. 

Where  the  insolvent  had  given  a  bill  of  ex- 
change to  bis  creditor  to  pay  for  goods  purchased 
the  creditor  agreeing  to  return  the  surplus,  and 
before  the  amount  was  returned  the  Insolvency 
occurred  leaving  another  bill  unpaid  which  was 
not  yet  due,  the  court  permitted  a  retention  of  the 
surplus  to  apply  on  the  second  bilL  Atkinson  v. 
Elliott,  7  T.  R.  878. 

An  acceptance  to  pay  an  account  makes  a  case 
of  mutual  credit  so  that  it  may  be  set  off  although 
It  is  not  due  when  the  drawer  becomes  insolvent. 
Kx  parte  Wagstaff,  18  Yes.  Jr.  65. 

Under  the  Statute  5  Geo.  n.,  a  liability  contingent 
at  tiie  time  of  bankruptcy  could  not  be  set  off  al- 
though it  became  fixed  before  distribution,  .^x 
parte  Groome,  1  Atk.  118. 

And  in  this  country  the  rule  is  more  liberal  in 
case  of  mutual  credits.  Thus,  where  defendant 
had  borrowed  money  of  an  insurance  company  In 
which  his  life  was  insured,  and  it  became  insolvent 
and  the  receiver  brought  suit  on  the  mortgage,  the 
court  held  that  it  will  be  pra«umed  that  the  money 
was  borrowed  with  the  expectation  of  meeting  the 
obligation  to  the  company  by  that  of  it  to  tbe  bor- 
rower, and  that  the  claim  on  the  policy,  although 
not  yet  due,  should  be  set  off  against  the  claim  on 
the  mortgage.  Carr  v.  Hamilton,  129  U.  8.  232,  32 
L.ed.669. 

The  loss  incurred  by  a  solvent  insured  under  a 
policy  issued  by  an  underwriter  who  becomes  in- 
solvent before  the  loss  occurs  is  a  mutual  debt  or 
credit  capable  of  being  setoff  against  the  premium 
on  tbe  policy  although  by  the  terms  of  the  policy 
the  loss  is  not  payable  until  a  certain  time  after  re- 
ceipt of  proof  of  loss,  which  was  not  fumisbed 
before  the  insolvency.  Pardo  v.Osgood«  5  Rob.  (N. 
Y.)348. 

Where  it  was  impossible  to  determine  whether 
the  policies  would  finally  become  payable  to  de- 
fendant or  his  wife,  it  was  not,  as  between  him  and 
the  insurance  company  to  which  he  owed  Aioney, 
a  case  of  mutual  credit.  Newcomb  v.  Aimy,  96  N. 
Y.308. 

In  Schieffeltn  v.  Hawkins,  1  Daly,  280,  in  which 
there  had  been  mutual  dealings,  the  court  per- 
mitted the  set-off  although  the  debt  from  the  in- 
solvent was  not  due  when  he  assigned  for  creditors; 
the  court,  however,  states  that  the  fact  of  the  mu- 
tual dealings  was  immaterial.  H.  P.  F. 
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the  nmouDt  which  they  owed  to  the  iDsolvent 
estate.  The  demand  against  them,  because  of 
the  term  of  credit  on  which  the  goods  had 
been  sold  to  them,  did  not  become  due  until 
some  time  after  they  had  filled  the  order  of  the 
assignors,  and  had  become  entitled  to  be  paid. 
The  defendants  asked  to  have  allowed  upon 
what  the  assignee  claimed  from  them  the 
amount  of  the  claim  which  they  held  against 
the  estate  in  his  hands.  A  set-off  was  refused, 
and  Judge  Denio,  after  remarlring  that  there 
was  no  relation  between  the  claims  of  the  re- 
spective parties  other  than  that  which  always 
exists  betw^n  persons  having  reciprocal  de- 
mands against  each  other,  stated  the  rule  thus: 
"That  when  such  claims  exist  In  a  perfect 
condition  at  the  same  time,  either  party  may 
insist  upon  a  set-off.  So,  where  the  one  claim- 
ing a  set-off  has  a  demand  against  the  other, 
presently  payable,  and  the  other  party  is  in- 
solvent, the  former  may  claim  to  have  the  set- 
off made,  though  the  demand  of  his  adversary 
against  him  has  not  become  payable.  But  if, 
before  the  demand  of  the  party  claiming  the 
set-off  becomes  mature,  the  opposite  claim  has 
been  assigned,  whether  the  assignment  carries 
the  legal  or  only  an  equitable  title,  the  right 
of  set-off  no  longer  exists.'*  In  Martin  v. 
EummulleTf  87  NT  Y.  806,  the  action  was  by 
an  assignee  to  recover  for  goods  sold  by  the 
assignors,  and  the  defendants  were  not  per- 
mitted to  offset  the  amount  of  a  note  of  the 
assignors  held  by  them,  and  which  matured 
after  the  assignment.  Davies,  Ch,  •/.,  in  his 
opinion  in  the  case,  held,  on  the  authority  of 
Myers  v.  Davie,  that  "  the  debt  not  matured 
could  not  be  the  subject  of  a  set-off  against  the 
plaintiff."  Judge  Davies,  in  support  of  his 
opinion,  refers  to  Chance  v.  leaace,  supra,  but 
only  to  the  vice  chancellor's  decision,  regard- 
ing the  decision  of  the  chancellor  on  appeal  as 
the  mere  aiflrmance  of  the  decree.  The  point, 
as  I  take  it,  in  the  vice  chancellor's  opinion, 
and  as  Judge  Davies  also  seemed  to  consider, 
was  that  the  creditors  under  the  assignment 
had  acquired  an  interest  in  the  complainant's 
notes  before  he  had  become  liable  on  the  as- 
signors' note.  The  principle  upon  which  the 
decisions  were  based  was,  as  stated  in  Judge 
Parker's  opinion  in  Martin  v.  KunemuUer, 
that  the  assignee  takes  the  contract  assi^ed  to 
him  subject  to  the  right  of  set-off  which  the 
debtor  had  against  it  at  the  time  of  the  assign- 


ment In  other  words,  if  there  is  no  right  of 
set-off  when  an  insolvent  assignment  is  made, 
it  cannot  arise  afterwards  in  favor  of  a  credi- 
tor. Cross-demands  which  do  not  mature  un- 
til after  such  an  assignment  could  not  have 
been  the  subject  of  set-off  when  the  assign- 
ment was  made,  for  a  demand  in  prmeenti  is 
necessary  to  an  allowance  by  way  of  set-off. 

I  think  the  logical  and  natural  extension  of 
the  principle  of  the  decifion  in  Mpere  y.  DaviB 
is  authoritative  in  the  decision  of  the  present 
case.  The  right  of  set-off  must  attach  at  the 
time  of  the  making  of  the  assignment.  It  can- 
not arise  afterwards,  for  the  reason  that  the 
claim  in  favor  of  the  estate  has  passed  to  the 
assignee,  and  to  allow  a  set-off  would  be  to  the 
preiudice  of  other  creditors.  I  think  tbeprin- 
ciple  to  which  we  should  adhere  is  this:  When 
a  party  asks  to  have  set-off  against  a  demand 
upon  him,  held  by  an  assignee  for  ^e  benefit 
of  creditors,  a  claim  against  the  insolvent  es- 
tate, it  will  be  allowed,  provided  his  was  a 
claim  upon  the  estate,  due  when  the  assign* 
ment  was  made,  upon  the  ground  that  by  rea- 
son of  the  existence  of  cross-demands  at  the 
time  of  the  assignment,  which  were  due,  (or 
might  have  been  due  at  the  creditor's  election,) 
an  equitable  adjustment  by  set-off  is  made 
without  interfering  with  the  equities  of  others. 
But  after  the  estate  has  passed  to  an  assignee 
upon  a  .trust  to  hold  for  and  to  distribute 
among  creditors,  the  former  and  natural  equity 
disappears  in  superior  equities  vesting  in  the 
general  body  of  creditors.  They  are  then  in- 
terested in  having  eqnaUty  of  distribution, 
and  if  a  creditor,  who  when  the  assignment 
was  made,  had  no  right  to  any  offset  may  be 
allowed  it  afterwards,  he  gains  a  preference. 
By  the  intervention  of  the  rights  of  third  per- 
sons under  the  assignment  the  equities  change 
with  the  change  in  the  situation  of  the  original 
parties,  to  the  misfortune  of  the  creditor  hold- 
ing the  demand  against  the  insolvent  estate, 
but  nevertheless  in  accordance  with  equitable 
principles,  as  I  deduce  them  from  the  decis- 
ions. 

The  order  and  Judgment  below  should  be  re- 
versed, and  judgment  should  be  ordered  for 
the  defendants  upon  the  demurrer,'di8mis8ing 
the  complaint  of  the  plaintiff,  with  costs  in  afi 
the  courts. 

All  concur. 
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(61  Fed.  Bep.  606.) 

▲  deposit  in  a  national  bank  which 
insolvent    maar    be  set    olT 


a^nst  a  liability  of  the  depositor  to  the  bank 
on  notes  discounted  by  the  iMink  before  it  became 
insolvent  bat  which  did  not  mature  until  after- 
ward. 

(August  10,  1898.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsyl- 
vania to  review  a  Judgment  allowing  defend- 
ant to  set  off  the  amount  of  his  depceits  in  the 


NOTB.— The  question  of  the  effect  of  the  immatu- 
rity of  the  debt  upon  the  right  of  set-off  against  an 
insolvent  is  discussed  and  the  authorities  coileoted 
In  the  note  to  the  preceding  case  of  Fera  v.  Wick- 
ham. 
17  L.  R.  A. 

See  also  17  L.  R.  A.  466. 


The  authorities  upon  the  right  to  set-off  against 
an  insolvent  national  bank  are  well  represented  In 
the  opinions  to  this  case  and  to  the  following 
of  Armstrong  v.  Warner.  posC^  IM. 
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bank  of  which  plafntifF  was  receiyer  against 
his  liability  on  certain  notes,  payment  of  wliich 
plaintLBF  was  seeking  to  enforce.    Afflnned. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Dallas,  Oireuit  Jtic^s,  and 
"Wales  and  Green,  Distfiit  Judffe». 

Mr.  Silas  W.  Pettit  for  plaintiif  in  er- 
ror. 

Mr.  George  W.  HarUns.  for  defendant 
in  error: 

In  Pennsylvania  it  has  been  expressly  and 
emphatically  ruled,  that  neither  deatn  nor 
insolvency  can  operate  to  prevent  the  set-off 
of  a  debt,  due  at  the  bappenine  of  either  event, 
as  against  the  claim  of  the  decedent's  or  in- 
solvent's estate,  on  a  subsequently  maturing 
demand. 

Light  y.  Leining&r,  8  Pa.  404;  Skilei  y. 
HawUm,  1  Cent  Rep.  878,  110  Pa.  SS54. 

In  Bilker  v.  Exenange  Bank,  4  Pa.  82,  45 
Am.  Dec.  665,  the  bank  in  a  suit  against  it  by 
the  administrator  of  the  insolvent's  estate,  for 
the  amount  of  his  deposit  account,  due  at  the 
time  of  his  death,  claimed  to  set  off  the 
amount  of  a  note  discounted  in  his  lifetime 
but  maturing  afterwards.  The  court  refused 
to  allow  the  set-off  because  the  death  of  the  in- 
solvent settled  the  status  of  all  creditors,  and 
the  bank  could  not  therefore  claim  any  supe- 
rior rights — they  all  stood  on  an  equal  footing. 

But  this  is  a  very  different  condition  of  af- 
fairs from  that  of  an  insolvent  bank  suing  its 
depositor,  on  a  note  maturing  after  its  insolv- 
ency, and  refusing  to  allow  its  indebtedness 
to  him,  at  the  time  of  its  failure,  as  a  set-off. 
The  distinction  is  obvious  and  is  expressly 
pointed  out  by  Justice  Coulter  in  Light  v. 
Z^eininger,  mipra,  and  by  JuiHee  Agnew  in 
Jordan  v.  Sharlaek,  84  Pa.  866,  24  Am.  Rep. 
196. 

In  New  Jersey,  in  an  elaborate  and  thor- 
oughly considered  decision  on  the  subject,  the 
same  principle  was  laid  down. 

Van  Wagonsr  r.  Patenon  Oaa  Light  Co.  23 
K.  J.  L.  288. 

In  Hade  v.  McVay,  81  Ohio  St.  281,  on  the 
general  doctrine  of  the  right  to  set-off,  as 
against  the  claim  of  the  receiver,  the  opinion 
is  most  positive. 

See  also  Armstrong  v.  Warner,  5  R.  R.  & 
Corp.  L.  J.  125;  High,  Receivers,  §859;  Pom. 
Rem.  Rights,  %  168;  Miller  v.  Franklin  Bank, 
1  Paige,  444,  2  L.  ed.  708;  Clarke  v.  Hawkins, 
6  R.  1.  224;  BaXbaek  y.  Frelinghuysen,  16 
Fed.  Rep.  685. 

It  is  contended  that  the  Judgment  of  this 
court  should  not  be  in  accora  with  the  equita- 
ble principle  that  has  received  the  indorsement 
of  such  high  authority,  because  the  provisions 
of  the  Act  of  Congress  forbidding  preferences 
intervene. 

Two  decisions  are  particularly  relied  on  in 
support  of  this  contention,  to  wit, 

Annstrang  y.  8eoU,  86  Fed.  Rep.  68;  Stephens 
T.  Sehuehmann,  82  Mo.  App.  886. 

'  The  position  taken  in  those  cases  utterly  ig- 
nores the  fact  that  the  law,  and  not  the  depos- 
itor or  the  bank,  makes  the  set-off  on  their 
mntual  accounts,  and  that  the  right  of  credit- 
ors of  the  insolvent  bank  cannot  attach  to 
more  than  the  difference  between  the  amount 
of  the  note  and  the  amount  of  the  deposit. 

The  Act  of  Congress  (Rev.  Stat.  6242)  is  no 

17  L.  R.  A. 


more  in  the  way  of  allowing  a  set-off,  where 
the  note  passed  into  the  hands  of  the  receiver 
before  maturity,  than  where  it  passed  to  him 
after  it  became  due. 

Walesy  District  Judge,  delivered  the  opin- 
ion of  the  court: 

The  case  stated  shows  that  these  were  actions 
brought  by  Robert  M.  Yardley,  receiver  of  the 
Keystone  National  Bank,  against  Qeor^e  W. 
Clothier,  as  the  indorser  of  three  promissory 
notes  of  the  aggregate  amount  of  $890,  which 
had  been  discounted  by  the  bank  for  the  de- 
fendant before  the  date  of  its  insolvency,  but 
did  not  mature  until  thereafter,  and  were  duly 
protested  for  nonpayment.  On  and  before  the 
day  the  bank  was  closed  by  the  examiner  it 
was  indebted  to  the  defendant,  on  his  account 
as  depositor,  in  the  sum  of  91,1^.96.  which 
still  remains  unpaid,  and  the  defendant  claimed 
the  ri^ht  to  set  off  so  much  of  this  deposit  as 
wouldi  be  sufficient  for  the  payment  of  tbe 
notes. 

It  is  assigned  for  error  that  the  court  below 
rendered  Judgment  for  the  defendant  in  each 
case. 

It  is  not  strenuously  denied  that  if  the  notes 
in  suit  had  maturea  before  the  date  of  tbe 
bank's  insolvency  the  right  to  set  off  a  portion 
of  tbe  deposit  equal  to  their  amount  would 
have  been  perfect;  but  it  is  contended  that,  the 
rights  of  tne  parties  having  become  fixed  at 
the  date  of  the  insolvency,  to  now  allow  tbe 
set-off  of  subsequently  maturing  notes  in  the 
hands  of  tbe  receiver  would  effect  a  preference 
to  the  defendant  over  other  creditors,  and 
thereby  violate  certain  provisions  of  the  Na- 
tional Banking  Act.  The  proyision  chiefly 
relied  on  is  that  contained  in  section  5242  of 
the  United  States  Revised  Statutes,  which  pro- 
vides: '*  That  all  transfers  of  the  notes,  bills 
of  exchange,  or  other  evidence  of  debt  owing 
to  any  national  banking  association,  or  of  de- 
posits to  its  credit;  all  assignments  of  mort- 
^ges,  sureties  [securities]  on  real  estate,  or  of 
judgments  or  decrees  in  its  favor;  all  deposits 
of  money,  bullion,  or  other  valuable  thin^  for 
its  use,  ot  for  the  use  of  any  of  its  shareholders 
or  creditors,  and  all  payments  of  money  to 
either,  made  after  the  commission  of  an  act  of 
insolvency,  or  in  contemplation  thereof,  made 
with  a  view  to  prevent  the  application  of  its 
assets  in  tbe  manner  prescribed  by  this  chapter, 
or  with  a  view  to  ihe  preference  of  one  creditor 
to  another,  except  in  the  payment  of  its  circu- 
lating notes, — shall  be  utterly  null  and  void." 

The  rule  of  set-off  is  well  understood  to  be 
that  in  all  cases  of  mutual  credit  only  the  bal- 
ance that  shall  appear  to  be  due  upon  an  adju- 
dication of  the  mutual  accounts  should  be  paid, 
and  it  is  that  balance  only  which  is  the  debt 
and  is  recoverable;  that  mutual  obligations  for 
the  payment  of  money  cancel  each  oth^^r;  and 
that  the  death  or  insolvency  of  either  party 
will  make  no  difference  in  the  adjustment  of 
their  mutual  accounts.  This  rule  may  be 
modified  by  exceptional  circumstances,  or  by 
statute,  but  is  generally  applied  as  here  stated. 
The  allowance  of  set-off  has  been  frequently 
objected  to  in  the  distribution  of  insolvents' 
as^^ets  and  in  the  settlement  of  decedents'  es- 
tates for  the  reason  that  it  would  create  pref- 
erences among  creditors,  but  the  controlling 
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weight  of  authority  has  establisbed  the  doc- 
trine that,  in  the  absence  of  express  statutory 
prohibition,  a  set -off  of  a  debt  owing  to  the  de- 
fendant will  be  allowed  if  it  was  due  when  the 
creditor's  rights  attached,  whether  the  debt 
sued  on  was  due  at  the  same  time  or  matured 
subsequently. 

In  Skiles  V.  EousUm,  110  Pa.  254,  1  Cent. 
Rep.  878,  tlic  defendant  was  sued  by  Skiles,  as 
the  administrator  of  Henderson,  on  a  promis- 
sory note  which  Henderson  had  discounted  for 
the  defendant  before  his  death,  and  which 
matured  subsequently.  Henderson  had  been 
a  banker,  at  whose  banking  house  the  defend- 
ant kept  a  running  account,  and  had  on  de- 
posit there  at  the  time  of  Henderson's  death 
an  amount  nearly  equal  to  that  of  the  note, 
against  which  he  claimed  to  set  off  the  deposit 
pro  tanto.  Henderson's  estate  at  bis  death 
was  utterly  insolvent.  The  objection  was 
made  that  to  allow  the  set-off  would  be,  in  ef- 
fect, to  prefer  a  creditor,  and  interfere  with 
the  due  administration  of  the  estate;  but  the 
court  said:  ''When  the  plaintiff's  intestate 
died  he  was  falready  indebted  by  a  complete 
and  perfect  obligation  to  the  defendant  Hous- 
ton. Suit  could  have  been  brought  immedi- 
ately by  Houston,  and  recovery  had  for  the 
whole  amount,  notwithstanding  the  note  held  ! 
by  Henderson  against  Houston,  because  the ! 
hitter  was  not  yet  due.  It  is  evident,  then,  | 
that  when  upon  Henderson's  death  the  note 
asainst  Houston  passed  to  his  administrator,  it 
did  so  clogged  with  the  whole  of  Henderson's 
debt  to  Houston,  for  the  very  reason  that  it 
was  a  perfected  debt  at  the  time  of  Henderson's 
death.  Nor,  in  such  case,  is  Henderson's  in- 
solvency at  all  material." 

BoBUr  V.  Exchange  Bank,  4  Pa.  82,  45  Am. 
Dec.  665,  in  which  the  facts  were  the  reverse 
of  those  in  Skiles  y.  Houston,  the  court  decided 
that  the  setoff  was  not  allowable  for  the  sim- 
ple reason  that  it  would  disturb  the  course  of 
administration,  because  the  debt  owing  to  the 
bank  by  Bosler  did  not  mature  until  after  the 
death  of  the  intestate,  who  had  died  insolvent, 
while  the  debt  of  the  bank  to  Bosler  was  due 
at  the  time  of  the  latter's  death,  and  in  the 
meantime  I  be  right  of  creditors  of  his  estate 
had  intervened.  The  decision  in  this  last  case 
has  becD  commented  on  and  explained  by  the 
same  court  on  several  occasions.  In  Lif/ht  v. 
Leininger,  8  Pa.  408,  it  was  held  that  a  debtor 
may  set  off  a  debt  due  him  by  his  creditor  at 
thetime  of  the  latter's  death,  though  the  es- 
tate of  the  creditor  be  insolvent,  and  the  court 
there  said:  **The  case  of  Bosler  v.  Exchange 
Bank,  upon  which  the  plaintiff  hung  his  hopes, 
is  not  in  point.  The  decision  in  that  case  went 
on  the  ground  that  the  character  of  the  claims 
was  fixed  at  the  time  of  the  decedent's  death; 
and,  as  the  note  of  the  defendant  in  that  case 
was  not  due,  his  representative  was  entitled  to 
demand  and  receive  from  the  bank  the  amount 
of  the  deposit  of  the  deceased  as  assets." 

In  Jordan  v.  Sharlock,  84  Pa.  366.  24  Am. 
Rep.  198,  the  court  said:  "When  Bosler  died, 
the  bank  had  no  debt  for  which  it  could  sue, 
while  Bosler's  right  of  action  was  perfect  be- 
fore his  death.  But  at  the  moment  of  his 
death  the  law  took  possession  of  his  estate  for 
the  benefit  of  his  creditors,  he  being  insolvent. 
It  was  not  the  case  of  a  mere  voluntary  trans- 
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fer,  but  new  rights  sprung  Into  being  on  the 
instunt  of  his  death." 

In  Skiles  v.  Houston,  supra,  the  court  makes 
the  following  comment:  "In  the  present  case 
the  defendant's  right  of  set-off  already  existed 
at  the  time  of  the  plaintiff's  [intestate^s]  death. 
But  if  it  already  existed  it  would  be  an  anoma- 
ly that  it  is  taken  away  by  the  non maturity, 
at  that  same  time,  of  the  decedent's  claim 
against  him.  Plaintiff's  counsel  admit,  and  it 
is  undoubtedly  true,  that  if  the  intestate's  claim 
against  the  defendant  was  mature  at  the  intes- 
tate's death,  the  right  of  set-off  was  complete. 
Why  was  it  not  equally  complete  in  case  of 
the  immaturity  of  the  intestate's  claim?  Cer- 
tainly not  because  of  anything  decided  in  Bos- 
ler  V.  Exchange  Bank,  because  that  decision 
denied  the  ri^ht  only  because  it  did  not  exist 
at  the  death  of  the  intestate,  and,  as  other  rights 
intervened  at  the  momeqt  of  the  death,  they 
could  not  be  impaired  by  a  right  which  only 
came  into  existence  subsequently.  Here  the 
right  of  set-off  existed  prior  to  the  death  of  the 
intestate,  and  therefore  prior  to  the  rights  of 
the  other  creditors  to  equal  distribution.  The 
distinction  is  very  plain,  and  does  not  require 
further  elaboration." 

.  In  Bs  Middle  Hist  Bank,  1  Paige,  585,  2  L. 
eil.  763.  the  chancellor  decided  that  any  equita* 
ble  offset  which  the  debtor  had  at  the  time  the 
bank  stopped  payment  was  not  altered  by  the 
appointment  of  a  receiver,  and  that  it  made  no 
difference  whether  the  debt  of  the  bank  was 
then  payable  or  had  become  due  since;  and 
also  that  if  the  real  debtor  was  unable  to  pay, 
and  the  receiver  was  compelled  to  resort  to  the 
indorser,  who  was  eventually  to  be  the  loser, 
he  had  the  same  equitable  right  to  set  off  bills 
which  he  had  at  the  time  the  bank  stopped 
payment.  To  the  like  effect  is  Van  Wagoner 
V.  Paterson  Gas  Light  Co.,  23  N.  J.  L.  283, 
where  it  was  held  that  "the  assignees  take  a 
bankrupt's  property  in  the  same  condition,  and 
subject  to  the  same  burthens,  as  the  bankrupt 
himself  held  it."  In  that  case  the  chief  jus- 
tice said:  *'I  am  of  the  opinion,  both  upon 
principle  and  authority,  that  the  debtor  of  an 
insolvent  corporation  loses  none  of  his  rights 
by  the  act  of  insolvency;  that  he  has  the  same 
equitable  right  of  set-off  against  the  receivers 
that  he  had  against  the  corporation  at  the  time 
of  its  insolvency;  and  consequently,  that  a 
debtor  of  the  bank,  whether  his  indebtedness 
has  actually  occurred  or  not  at  the  time  of  the 
insolvency,  may  in  equity  set  off  against  his 
debt  either  a  deposit  in  the  bank  or  bills  of  the 
bank,  bona  fide  received  by  him  before  the 
failure  of  the  bank." 

In  Hade  v.  Mc  Vay,  31  Ohio  St.  231,  which 
was  an  action  by  the  receiver  of  an  insolvent 
national  bank  against  the  defendants  as  draw- 
ers and  acceptors,  respectively,  of  a  bill  of  ex- 
change, the  same  general  principle  was  recog- 
nized to  this  extent,  that  "the  receiver  holds  to 
the  bank  and  its  creditors  the  relation,  sub- 
stantially, of  a  statutory  assignee.  A  right  of 
setoff,  perfect  and  available  against  the  bank 
at  the  time  of  his  appointment  as  receiver,  is 
not  affected  by  the  bank's  insolvency.  He 
succeeds  only  to  the  rights  of  the  bank  at  the 
time  it  goes  into  liquidation."  3ee  also  Clarke 
y.  Hatckins,  5  R  I.  224.  Most  precisely  in 
point  is  Balbach  y.  Frelinghuysen,  15  Fed.  Kep. 
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685,  where  Judge  Nixon  says:  *'  I  have  much 
less  difficulty  with  regard  to  the  other  question 
raised  by  the  pleading  and  the  evidence,  to  wit, 
the  right  of  the  complainants  to  offset  the 
amount  of  their  credits  on  the  books  of  the 
bank  at  the  time  of  the  failure  against  the  two 
promissory  notes  for  fit 500  each,  which  the 
Lank  had  received  from  them  for  discount  in 
the  months  of  July  and  August  preceding  the 
failure.  It  is  unquestionably  true  that  if  the 
Newark  National  Bank  held  these  notes  at  the 
time  of  the  failure,  and  was  entitled  to  receive 
the  amounts  due  thereon  when  they  matured, 
such  offset  might  be  made." 

In  Snyder' a  Sans  Co.  v.  Armtirong,  B7  Fed. 
Bep.  18,  Judge  Hammond  pertinently  remarks, 
referriDg  to  section  5243:  *'  1  should  not  hold 
oar  Act  of  Congress  to  have  abro^^ted  so  im- 
portant a  principle  of  the  administration  of 
insolvent  estates  as  the  right  of  setoff,  except 
upon  the  most  explicit  declaration  to  that  effect, 
or  the  most  imperative  implication  arising  out  of 
the  necessities  of  construction.  .  .  .  The  re- 
ceiver is,  in  my  Judgment,  under  the  Act  of 
Congress,  only  an  insolvency  assignee,  repre- 
senting in  his  relation  to  the  depositors,  on  the 
subject  of  set-off,  the  bank  itself.  .  .  .  And 
it  seems  to  me  plain  that  that  section  is  no 
more  in  the  way  of  allowing  a  set-off  where 
the  note  passed  into  the  hands  of  the  receiver 
before  maturity  than  whete  it  passed  to  him 
after  it  became  due." 

These  authorities  fully  sustain  the  defend- 
ant's plea  of  set-off, but  the  plaintiff's  counsel  has 
•cited  a  few  decisions  which  require  notice.  In 
Armstrong  v.  Scott,  86  Fed.  Hep.  63, the  court  de- 
cided :  '  *The  unmistakable  force  and  meaning 
of  the  law  is  to  place  all  unsecured  creditors 
\i\yGn  the  same  footing  of  equality.  When  the 
plaintiff  was  appointed  receiver,  the  defendant 
was  in  the  list  of  unsecured  depositors,  to 
whom  payment — the  bank  being  insolvent — 
was  prohibited.  The  defendant  had  then  no 
fight  of  set-off,  nor  any  equity  against  its  note, 
not  then  matuied,  which  passed  to  the  receiver. 
Tb  allow  the  set-off,  now  that  the  note  has  ma- 
tured, and  thereby  make  payment  in  full  to 
the  defendant  in  part  discharge  of  its  obliga- 
tion to  the  bank,  would  be .  contrary  not  only 
to  the  policy  oi  the  law,  but  also  the  plain 
tneaning  of  its  provisions." 

So  far  as  this  question  has  been  passed  upon 
1)y  the  Federal  courts,  the  decision  in  Arm- 
strong v.  Scott  stands  alone,  and  it  derives  no 
:8apport  from  the  cases  referred  to  in  the  opin- 
ion of  the  court  by  which  it  was  rendered. 
Thus  in  Hade  v.  MeVay,  eupra,  as  already  no- 
ticed, it  was  held  that  a  right  of  set-off,  perfect 
tind  available  against  the  bank  at  the  time  of 
the  appointment  of  a  receiver,  was  not  im- 
paired by  the  bank's  insolvency.  In  Venango 
Ifat.  Bank  v.  Taylor,  66  Pa.  14,  the  court  re- 
fused to  allow  the  set-off  of  a  claim  against  the 
t)ank,  which  had  been  acquired  by  the  de- 
fendant after  the  bank's  insolvency.     United 
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Statei  Bung  Mfg,  Co,  v.  ArmHrong,  84  Fed. 
Rep.  94,  has  no  relevancy  to  the  present  ques- 
tion. Stephens  v.  Sehuehmann,  83  Mo.  App. 
888,adopts  the  identical  language  of  Armstrong 
v.  Scott,  and  refers  to  some  additional  authori- 
ties, which,  on  examination,  are  found  to  be 
decided  on  a  different  state  of  facts.  In  Ifa- 
tional  Security  Bank  v.  Price,  33  Fed.  Rep. 
697,  the  bank  had  made  a  payment  to  a  cred- 
itor after  its  insolvency,  and  under  circum- 
stances which  made  the  payment  a  violation 
of  the  terms  of  the  statute,  as  being  a  transfer 
of  assets  with  intent  to  prefer.  The  intent  to 
prefer  was  a  Just  inference  from  the  act  of  the 
bank  officials.  In  Be  Oommereial  Bank  Corp. , 
L.  R.  1  Ch.  App.  588,  there  was  an  appeal 
by  the  official  liquidator  of  the  bank  from 
the  decree  of  the  master  of  the  rolls,  who  had 
made  an  order  restraining  him  from  negotiat- 
ing certain  bills  of  exchange.  The  bank  was 
indebted  to  the  complainants,  who  sought  to 

Erevent  the  negotiation  of  the  bills,  which  had 
een  accepted  by  them  in  order  that  they 
might  set  off  against  them  on  maturity  a  debt 
due  from  the  bank.  JJord  Justice  Turner,  in 
reversing  the  Judgment  below,  said:  "  There 
is  not,  as  I  apprehend,  any  right  on  the  part 
of  the  complainants,  either  at  mw  or  equity,  to 
set  off  against  their  future  liability  upon  the 
bills  accepted  by  them  the  present  liability  of 
the  bank  to  them  upon  the  bank's  dishonored 
acceptances;  nor  was  there  any  ground  upon 
which  the  complainants  are  entitled  to  insist 
upon  their  acceptances  being  retained  and  held 
by  the  bank  until  they  became  due,  in  order 
that  the  set-off  which  would  then  arise  may 
be  made  available  to  them." 

This  would  seem  to  favor  the  present  de- 
fense, for  here  the  notes  indorsed  by  Clothier 
had  matured  in  the  hands  of  the  receiver,  and 
the  deposit  of  the  defendant  thus  become  a 
valid  set-off.  The  notes  could  have  been  in- 
dorsed away  for  value,  as  had  been  done  in 
BdBMich  v.  Frelinghuysen,  supra;  but  as  this 
was  not  done  by  the  bank  or  its  receiver,  the 
defendant  was  entitled  to  his  set-off.  The 
statute  was  designed  to  prevent  fraudulent 
transfers  of  assets  and  payments  of  money 
made  by  the  bank  with  a  view  to  prevent  the 
application  of  the  assets  in  a  manner  prescribed 
or  with  a  view  to  the  preference  of  one  cred* 
itor  to  another;  but  the  allowance  of  the  set- 
off of  the  defendant's  deposit  would  not  be  a 
violation  of  the  statute  under  any  fair  and  rea- 
sonable construction  of  its  provisions.  The 
application  of  the  rule  that  mutual  accounts 
are  to  be  adjusted  in  such  manner  that  only 
the  balance  constitutes  the  debt  to  be  recov- 
ered is,  as  has  been  seen,  established  by  a  long 
line  of  Judicial  precedents,  and  is  not  forbid- 
den by  the  language  or  the  meaning  of  the 
National  Banking  Act. 

It  follows  that  tJie  Judgment  rendered  by  the 
court  below  in  each  of  these  cases  should  be  and 
is  affirmed. 
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*1.  When  the  holder  of  »  claim  not  'yet 
due*  arUdn^  upon 'eontract»  becomes 
insoWent.  and  transfers  the  same  before  ma- 
turity, and  the  debtor  at  the  time  of  the  transfer 
holds  a  similar  olaim,  then  due,  against  the  as- 
slffnor,  his  rig^ht  of  set-off  is  preserved  afrolnst 
the  aasiffnee  when  the  iatter*8  cause  of  action 
arises;  aod  a  surety  on  the  obligation  so  trans- 
ferred may  enforce  the  set-off  for  his  own  pro- 
tection if  the  principal  debtor  be  insolvent.  The 
rule  does  not  apply  where  the  thing  transferred  is 
commercial  paper,  and  the  assignee  becomes  the 
bona  fide  holder  thereof  for  value.      • 

8.  Equity  vrlll«  In  general*  enforce  the 
right  of  Bet-off  by  decreeing  the  compensa- 
tion of  mutual  demands,  so  far  as  they  equal 
each  other,  where  they  ,have  grown  out  of  the 
same  or  connected  traneaotions,  or  the  one  has 
formed.  In  whole  or  in  part,  the  consideration  of 
the  other,  and  the  party  against  whom  the  set-off 
is  asserted  is  insolvent. 

8.  Seetlon  5248»  Bot.  Stat.  U.  S.,  firo- 
hlbtte  any  national  bank»  whenlnsolT- 
ent»  or  In  contemplation  of  InaolT- 
eney 9  ttont  so  disposing  of  Its  assets  as 

to  prevent  their  proper  application  to  the  re- 
demption of  its  circulating  notes,  and  the  ratable 
distributioa  of  the  remainder  among  its  credi- 
tors; but  it  Uom  not  prohibit  the  allowance  of 
any  valid  set-off,  legal  or  equitable,  which  a 
debtor  of  the  bank  may  have  against  any  obil- 
tion  owing  by  him  to  it  at  the  time  of  Its  insolv- 
ency. 

4*  The  allowance  of  soch  set-off  is  not 
the  creation  of  a  preference  1^  the 

baJi]E»but.an  ascertainment  merely  of  the  just 
amount  due  on  the  debtor's  obligation,  and  may 
be  enforced  against  a  receiver  of  the  bank.  It  is 
the  balance  due  after  deducting  the  set-off, 
which  constitutes  assets  In  the  receiver's  hands 
for  disposition  In  accordance  with  the  provisions 
(tf'the  Federal  statutes. 

6*  A  national  bank  recelTed  on  deposit 
a  checkdrawn  by  the  plaintiff  on  an- 
other banlc*  and  carried  the  amount 
to  the  credit  of  his  agent*  upon  the 
agreement  that  he  would  take  for  part  of  the 
sum  a  draft  drawn  on  a  distant  bank,  and  would 
not  immediately  check  out  the  balance.  The 
draft  was  accordingly  issued,  but  before  pre- 
sentment the  drawer  bank,  which  was  insolvent, 
passed  into  the  hands  of  a  receiver,  without  hav- 
ing provided  any  funds  with  which  to  pay  the 
draft.  The  check  (payment  of  which  had  been 
stopped)  came  to  the  posEession  of  the  receiver, 
and  the  draft  belonged  to  the  plaintiff.  Heid^  the 
plaintiff  is  entitled  in  equity  to  have  the  amount 
of  the  draft  set  off  against  his  liability  on  the 
check, 

6*  The  same  bank*  at  the  time  of  Its  In- 
solvency* held  a  draft  wlilch  It  had 

^Headnotes  by  the  Coubx. 

NoTB.— See  noU  to  preceding  case  of  Yardley  v. 
Clothier. 
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discounted  fbr*  and  carried  the  prc^ 
oeeds  to  the  credit  o^  the  drawer*  for 

whose  accommodation  it  had  been  accepted  by  the 
plaintiff.  The  draft  was  protested  for  nonpay* 
ment,  and  the  liability  of  the  drawer  made  abso- 
lute. As  between  the  drawer  and  the  plaintiff, 
the  former  was  tbe  principal  debtor,  and  the 
latter  his  sure^  only.  When  the  bank  passed 
into  the  control  of  the  receiver,  the  drawer  of 
the  draft,  who  afterwards  became  insolvent,  had 
standing  to  his  credit  on  his  deposit  account 
with  the  bank  a  sum  less  than  the  amount  of  tbe 
draft  fiiBld,  the  plaintiff,  as  surety,  is  entltledin 
equity  to  have  set  off  against  his  liability  as  ao- 
oeptor  of  the  draft  the  amount  due  his  principal 
on  the  deposit  accoimt  with  the  bank. 

(MaylO,l»2.> 

ERROR  to  the  General  Tenn  of  the  Superior 
Court  of  Cincinnati,  to  review  a  Judgment 
affirming  a  iudgment  of  the  Special  Term  in 
favor  of  plaintiffs  in  a  suit  brought  to  estab- 
lish certain  set-offs  against  obligations  which 
the  bank  held  against  tbe  plaintiff  Warner. 
.Affirmed, 

Statement  bv  Williams* 

The  original  action  was  broucrbt  in  the  su- 
perior court  of  Cincinnati  by  Hulbert  H. 
Warner,  doing  business  as  H.  H.  Warner  & 
Co.,  against  David  Armstrong,  receiver  of  tbe 
Fidelity  National  Bank  of  Cincinnati,  Wil- 
liam J^  M.  Gordon,  and  David  M.  Hjman, 
trustee  for  the  benefit  of  Gk>rdoD's  creditors. 
The  object  of  the  suit  was  to  establish  certain 
set-offs  against  obligations  which  the  bank 
held  against  Warner.  Upon  the  trial  at  spe- 
cial term  the  plaintiff  obtainedjudgment  allow- 
ing the  set-offs,  which  was  affirmed  at  general 
term;  and  to  reverse  those  Judgments  the  pres- 
ent proceeding  in  error  la  prosecuted  by  Arm- 
strong, tbe  receiver  of  the  bank.  A  statement 
of  the  facts  necessary  to  a  proper  understand- 
ing of  the  (juestions  in  the  case  will  .be  found 
in  the  opinion. 

Messrs,  Joseph  Wilby,  W.  B.  Bnrnet* 
and  Kltrldi^e  ft  Wilby  for  plaintiff  in 
error. 

Messrs.  Warner  K.  Bateman  and  J.  C* 
Harper,  for  defendant  in  error: 

L  A  set  off  of  the  draft  against  the  check 
was  allowable. 

Set-off  rests  upon  tbe  principle  that  where 
two  individuals  are  each  owing  the  other,  tbe 
real  debt  is  only  the  balance  due  to  one  after 
adjusting  the  accounts  between  the  two. 
Mutual  credit  between  the  parties,  a  connec- 
tion between  the  demands,  insolvency  of  one 
of  the  parties,  are  all  well-recognized  grounds 
whereon  equity  predicates  relief. 

2  Story,  Eq.  Jur.  §  14S5;  Scammon  v.  Kim' 
baU,  92  U.  S.  862.  28  L.  ed.  488:  Carr  ▼. 
Hamilton,  129  U.  8.  252,  82  L.  ed.  669. 

A  sufficient  equitable  connection  is  made 
between  the  demands,  when  it  appears  that 
one  obligation  was  entered  into  on  the  faith  of 
and  in  consideration  of  tbe  other. 

Whitaker  v.  Rush^  Ambl.  407;  Oarr  r, 
Hamiiton,  supra;  Blount  y.  Windley,  05  U. 
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8.  177.  24  L.  ed.  4d4;  Bak&r  y.  Einteif,  41 
Ohio  8t  403. 

Insolvency  of  the  party  against  whom  the 
right  of  set-off  is  asserted  is  a  sufficientgroand 
for  the  allowance  of  an  equitable  set-offT 

Baker  v.  Kinsey^  supra;  Second  Nat,  Bank 
of  Cincinnati  y.  Hemingray,  84  Ohio  St.  881; 
Wanser  v.  TnUy,  68  U.  8.  17  How.  584,  15  L. 
ed.  216;  2  Smith,  Lead.  Cas.  355. 

This  court  has  already  laid  down  the  law  ap- 
plicable to  this  case  in  Second  Nat.  Bank  of 
CittHnnnti  y.  Hemingray,  eupra. 

This  $8,200  draft  was,  in  law,  not  a  bill  of 
exchange  but  a  check. 

BuU  y.  First  Nat.  Bank  of  Kaseon,  128  U.  8. 
105.  31  L.  ed.  97;  Stewart  v.  Smi^,  17  Ohio 
St.  82;  Morrison  ▼.  Bailey,  5  Ohio  St.  18,  64 
Am.  Dec.  632. 

The  drawer  of  a  check  is  regarded  as  the 
principal  debtor. 

Stewart  y.  Smith,  supra. 

No  right  of  action  was  maintainable  against 
the  First  National  Bank  of  New  York  for  re- 
fusing to  accept  and  honor  the  check. 

FU/renee  Min,  Go,  v.  Brown,  124  U.  8.  885, 
81  L.  ed.  424;  National  Bank  of  the  Bepvblie 
V.  Millard,  77  U.  8.  10  Wall.  152,  19  L.  ed. 
897,  and  cases  cited;  First  Nat,  Bank  of 
Northumberland  y.  MeMiehael,  106  Pa.  460, 
51  Am.  Rep.  529;  Bisi^  v,  Phenix  Bank,  88 
N.  Y.  324,  88  Am.  Hep.  421;  Coates  y.  Dirran, 
83  Mo.  887. 

This  draft  was  therefore  at  the  time  of  Its  is- 
snance,  a  debt  of  the  Fidelity  National  Bank, 
then  due,  or  which  became  due  by  the  failure 
of  the  hank. 

The  draft  is  to  be  laid  aside  as  yalneless  and 
the  right  of  set-off  stands  upon  a  deposit  then 
due  to  Gordon,  as  the  agent  of  Warner,  from 
the  Fidelity  National  IB^nk  and  the  obligation 
of  Warner  to  the  bank  upon  the  check. 

Fleig  y.  Sieet,  1  West.  Rep.  24,  48  Ohio  St. 
53,  54  Am.  Rep.  800. 

II.  Warner  was  entitled  to  set  off  Gordon's 
deposit  balance  against  his  acceptance. 

1.  Gordon  was  entitled  to  assert  this  set-off. 
The  deposit  of  Gordon  was  due  to  him  at 

the  time  the  Fidelity  National  Bank  failed;  no 
demand  was  necessary. 

Van  Wagoner  ▼.  Paterson  Gas  Light  Go.  28 
N.  J.  L.  288,  295;  Bicha/rds  y.  La  T<niretU, 
119  N.  Y.  64,  61. 

Where  a  person  claiming  the  benefit  of  a  set- 
off is  indebted  upon  a  claim  matured  to  a 
party  who  is  insolvent  and  holds  a  claim 
a^nst  him  not  due,  the  owner  of  the  ma- 
tured claim  has  the  right  in  equity  to  treat  the 
daim  owing  by  him  to  his  debtor  as  due,  and 
to  have  it  applied  by  way  of  set-off  in  liqui- 
dation of  the  matured  obligation  against  him. 

Second  Nat,  Bank  of  Cincinnati  v.  Hemin- 
gray,  84  Ohio  St.  881;  Carr  v.  Eamilton,  129 
U.  8.  252,  82  L.  ed.  669;  Lindsay  v.  Jackson, 
2  Paige,  581,  2  L.  ed.  1038;  Smith  y.  Fel- 
ton,  48  N.  Y.  419;  Richards  v.  La  Tourette 
and  Van  Wagoner  v.  Paterson  Oas  Light  Co, 
supra:  SkUes  v.  Houston,  110  Pa.  254;  Pom. 
Civ.  Rem.  &  Rem.  Rights,  §  163.  See  also 
Shunk  y.  Merchants  Nat,  Bank,  16  Law  Bull. 
&5S;  Ford  v.  Thornton,  8  Leigh,  695. 

2.  Warner,  as  surety  for  Gordon,  is  entitled 
in  equity  to  the  benefit  of  the  setroff  existing 
in  favor  of  his  principal,  Gordon. 
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Wagner  y.  Stocking,  22  Ohio  St.  297;  FiM 
V.  Olif>er,  48  Mo.  200;  B/eppyj,  Beppy,  46  Mo. 
571;  Downer  y.  Dana,  17  Vt.  518;  Smith  v. 
Feiton,  supra;  Lindsay  y.  Jackson,  2  Paige, 
581,  2L.  ed.  1088;  Brewer  y.  Norcross,  17  N. 
J.  Eg.  219;  Barbour,  Set-off,  191-197. 

IIL  Section  5242.  U.  8.  Rev.  Stat.,  does  not 
prohibit  the  allowance  of  these  setoffs  as 
against  the  receiver  of  a  national  bank. 

This  statute  undoubtedly  has  for  its  object 
the  equal  distribution  of  the  assets  of  a  na- 
tional bank  among  its  creditors. 

The  right  of  set-off  has  never  been  thought 
to  conflict  with  the  prindple  of  equality;  in 
fact,  the  doctrine  of  setroff  proceeds  upon  the 
theory  that  the  debt  really  owing  is  only  the 
balance  remaining  after  one  claim  has  been 
applied  by  way  of  compensation  or  set-off 
against  the  olher. 

Van  Wagoner  v.  Paterson  Qas  Light  Go,  28 
N.  J.  L.  283;  Carr  y.  Hamilton,  129  U.  8.  252, 
82  L.  ed.  669;  Second  Nat,  Bank  of  Cincinnati 
y.  Semingrap,  84  Ohio  St.  381;  Scammon  v. 
Kimball,  92  CJ.  S.  362,  23  L.  ed.  483;  Carr  y. 
Hamilton,  129  U.  8.  252, 256, 82  L.  ed.  669, 671; 
Bump,  Bankr.  10th  ed.  91;  Bmiih  v.  Mosby,  9 
Heisk.  501-503:  Burrill,  Assignments,  5th  ed. 
p.  616;  High,  Receivers,  §  247;  Beach,  Receiv- 
ers, §702. 

The  receiver  holds  to  the  bank  and  its  credi- 
tors the  relation,  substantially,  of  a  statutorv 
assignee.  A  right  of  set-off,  perfect  and  avail- 
able against  the  buik  at  the  time  of  his  ap- 
pointment as  receiver,  is  not  affected  by  the 
bank's  insolvency.  He  succeeds  only  to  the 
rights  of  the  bank  existing  at  the  time  it  goes 
into  liquidation. 

Hade  v.  McVay,  81  Ohio  St.  231. 

In  Armttronff  v.  Scott,  36  Fed.  Rep.  63.  the 
only  case  denjring  the  right  of  set-ofif  was  an 
action  at  law  in  the  Federal  courts,  where  the 
distinction  between  legal  and  equitable  rem- 
edies is  preserved  in  its  original  integrity. 
The  note  sought  to  be  setoff  was  not  due 
when  the  receiver  was  appointed,  and  there- 
fore there  was  no  legal  right  of  set  off.  The 
right  of  set-off  was  only  equitable  [and  could 
be  asserted  only  by  suit  in  equity. 

In  Venango  Nat,  Bank  y.  Taylor,  66  Pa.  14, 
Taylor  owed  a  large  amount  to  a  national  bank 
which  failed  March  27.  The  next  day  one 
Rynd  assigned  his  deposit  in  this  bank  to  Tay- 
lor, who  claimed  the  right  to  set  off  such  de- 
posit against  his  indebtedness  to  the  bank.  If 
this  was  permitted,  Justice  Strong,  well  says : 
"A  preference  of  one  creditor  of  \  bank  over 
others  is  wrought  out  and  secured  after  the  act 
of  insolvency. 

The  same  doctrine  was  applied  to  similar 
transactions  under  the  Bankrupt  Act  (Rev. 
Stat.  §  5073;  Bump,  Bankr.  10th  ed.  p.  596; 
Smith  V.  Brinkerhojgr,  fi  N.  Y.  305;  Ogden  y. 
Cowley,  2  Johns.  274);  and  in  case  of  assign- 
ments and  receiverships  for  benefit  of  credi- 
tors under  state  insolvent  laws. 

Martins  v.  Willes,  2  E.  D.  Smith,  524; 
Myers  v.  Davis,  22  N.  Y.  489;  Exclvange  Bank 
V.  Knox,  19  Gratt.  739-747:  American  Bank 
V.  WaU,  56  Me.  167,  cited  with  approval  in  31 
Ohio  St.  238;  Beach,  Receivers,  §  702;  Water- 
man, Set-off,  446. 

The  distinction  made  by  these  esses  is  clearly 
pointed  out  in  Colt  v.  Drown,  12  Gray,  233. 
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Since  the  decision  of  Amutrong  v.  8coU, 
supra,  tiie  question  of  the  right  of  equitable 
set-off  as  affected  by  section  6242,  has  been 
considered  by  Jufl^tf  Hammond  in  the  case  of 
Snydert^  Bom  Co,  v.  Amulrong,  87  Fed.  Rep. 
18,  who  says:  "But  it  does  not  seem  to  me  a 
straining  of  these  provisions  to  imply  from 
them  an  intention  to  abrogate  all  the  laws  of 
set-off,  l^gal  and  equitable,  or  any  part  of 
them." 
» 

'    WUliamsy  J.,  delivered  the  opinion  of  the 
court: 

The  general  ground  upon  which  the  rever- 
sal of  the  Judgments  below  is  sought,  and  the 
only  one  advanced  by  counsel  in  the  argument, 
is  that  the  facts  established  by  the  evidence  do 
not  entitle  the  plaintiff  to  the  set-offs  allowed 
him.  The  evidence  is  embodied  in  a  bill  of 
exceptions,  which  was  properly  taken;  and 
there  appears  to  be  neither  substantial  conflict 
in  the  evidence  nor  material  controversy  about 
the  facts  of  the  case.  The  facts  are  substan- 
tiidly  as  follows:  The  plaintiff,  Warner,  was 
indebted  in  the  sum  of  94,067.82  on  a  draft 
drawn  by  him  February  19,  1887,  on  the  de- 
fendant Gordon,  and  accepted  by  the  latter  for 
Warner's  accommodation,  payable  four  months 
after  date  at  the  American  Excbanee  National 
Bank,  New  York.  On  the  18th  of  June,  1887, 
being  a  few  days  before  the  maturity  of  the 
draft.  Warner  drew  his  check  on  the  Bank  of 
Monroe,  of  Rochester,  N.  Y.,  where  he  had 
funds,  for  $4,007.82,  the  precise  amount  of 
the  draft,  and  forwarded  the  same  to  Gk)rdon, 
to  enable  him  to  meet  the  draft  at  its  matur- 
ity. The  check  was  received  by  Gordon,  in 
Cincinnati,  and  on  the  afternoon  of  June  20, 
1887,  was  presented  by  him  at  the  counter  of 
the  Fidelity  National  Bank  of  that  city,  which 
declined  to  cash  It,  but  carried  the  amount  to 
the  credit  of  Gordon  on  his  deposit  account 
with  the  bank,  upon  the  agreement  that  Gor- 
don should  accept  New  York  exchange  to  the 
amount  of  98,200,  and  the  balance  should  re- 
main to  his  credit,  and  not  be  immediately 
drawn  out.  Thereupon  the  Fidelity  National 
Bank  on  Gordon's  check  issued  its  draft  to 
him  on  the  First  National  Bank  of  New  York 
City  for  $8,200,  leaving  a  balance  of  $867.82 
of  the  Warner  check  standing  to  the  credit  of 
Gordon.  The  Fidelity  Bank  had  no  funds  in 
the  First  National  Bank  of  New  York  City, 
and  when  the  draft  for  $8,200  was  presented 
payment  was,  on  that  account,  refused ;  and 
the  draft  has  since  remained  in  the  hands  of 
Gordon  and  the  trustee  for  the  benefit  of  his 
creditors.  At  the  time  the  Fidelity  Bank  re- 
ceived the  Warner  check  and  issued  the  draft 
for  $8,200  it  was  insolvent,  which  fact  was 
known  to  the  managing  officers  of  the  bank, 
and  those  who  transacted  the  business  with 
Gordon,  but  was  unknown  to  him.  On  the 
same  day,  and  soon  after  the  business  with 
Gk>rdon  was  completed,  the  bank  closed  its 
doors,  ceased  to  do  business,  and  passed  into 
the  hands  of  a  bank  examiner.  A  few  days 
afterwards  Armstrong  was  appointed  receiver. 
Warner,  upon  learning  of  the  failure  of  the 
band,  stopped  the  payment  of  his  check, 
which  Gordon  had  deposited  with  it  as  before 
stated,  and  the  check  came  to  Armstrong's  pos- 
session upon  his  appointment  as  receiver,  in 
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which  capacity  it  is  now  held  by  him.  Gor- 
don, who  was  in  fact  the  agent  of  Warner  in 
the  transaction  referred  to  with  the  Fidelity 
Bank,  became  insolvent  shortly  after  the  fail- 
ure of  that  bank,  and  made  an  assignment  of 
his  property  in  trust  for  the  benefit  of  his  cred- 
itors, and  the  trustee  having  custody  of  the 
draft  for  $3,200  was  made  a  party  to  the  action 
below.  One  of  the  objects  of  the  plaintiff's 
action  was  to  have  the  liability  of  the 
bank  to  him  on  that  draft,  issued  for  his 
benefit,  set  off  against  his  liability  to  the 
bank  on  the  check  for  $4,067.82,  which  Gor- 
don deposited  ^ith  the  bank,  under  the  agree- 
ment already  stated.  The  additional  facts  pe- 
culiar to  the  other  set-off  claimed  are,  in  sut>- 
stance,  these:  On  the  21st  of  February, 
1887,  Warner  accepted  a  draft  drawn  on  him 
by  Gordon,  for  the  latter's  accommodation, 
for  the  sum  of  $4,249.26,  payable  to  the  order 
of  Gordon  four  months  after  date.  This  ac- 
ceptance the  Fidelity  Bank  discounted  for 
Gordon,  and  carried  the  amount  to  the  credit 
of  his  deposit  account.  On  its  maturity  the 
acceptance  was  protested  for  nonpayment, 
and  Gordon's  liability  made  absolute.  The 
draft  passed  into  the  hands  of  Armstrong  up- 
on his  appointment  as  receiver,  and  is  still 
held  by  him.  At  the  time  of  the  failure  of  the 
bank  and  the  appointment  of  the  receiver 
there  was  a  balance  due  Gordon  on  his  deposit 
account  of  $1,190.57,  which  the  plaintiff  seeks 
to  have  set  off  against  the  draft.  The  trial 
court  adjudged  that  the  plaintiff  was  entitled 
to  have  the  set-offs  allowed,  but  required,  as  a 
condition  to  the  entry  of  the  judgment,  that 
he  pay  the  balance  remaining  due  on  his  ot>- 
ligations  in  the  hands  of  the  receiver,  which 
the  record  shows  was  deposited  with  the  clerk, 
and  judgment  was  acconiingly  entered. 

The  plaintiff  in  error  resisted  the  set-offs, 
as  stated  by  his  counsel  in  their  briefs:  "F\rsi, 
Upon  the  ground  that,  Warner's  liabilities  to 
the  bank  not  being  due  at  the  date  of  its 
failure,  (June  21,)  the  legal  or  statutory  right 
of  off -set  did  not  exist;  nor  did  the  necessary 
conditions  exist  for  their  allowance  as  equita- 
ble, setoffs.  Second.  That,  even  if  they  were 
allowable  as  equitable  set-offs,  vet,  beinff  as- 
serted against  the  assets  of  a  national  bank  in 
the  bands  of  a  receiver,  they  could  not  be  al- 
lowed without  violating  section  5242  of  the 
Revised  Statutes  of  the  United  States."  And 
it  is  upon  these  specific  grounds  that  counsel 
contend  the  judgments  below  should  be  re- 
versed. We  will  consider  them  in  the  order 
stated;  and  while  the  setoffs  allowed  do  not 
both  stand  upon  precisely  the  same  footing, 
they  may  for  convenience  be  considered  to- 
gether. 

1.  It  is  undoubtedly  true  that  under  the 
statute  cross-demands  are  not  "deemed  com- 
pensated, so  far  as  they  equal  each  other,"  un« 
less  they  have  existed  under  such  circumstan- 
ces that,  if  the  holder  of  one  of  the  demands 
had  brought  an  action  upon  It  against  the 
holder  of  the  other,  the  latter  could  have  set 
up  his  demand  by  way  of  set-off  or  counter- 
claim; and,  as  a  general  rule,  to  entitle  a 
setoff  to  be  made  at  law,  a  present  rieht  of 
action  must  exist  in  favor  of  the  holder  of 
each  demand  against  the  other  at  the  same 
time;  and,  consequently,  the   aasignment   of 
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one  of  the  demands  before  It  becomes  due 
will,  in  general,  defeat  the  set-ofif.  This  was 
held  in  FuUer  y.  BteigliU,  27  Ohio  St  856,  22 
Am.  Rep.  812,  where  there  were  no  equitable 
considerations  for  applying  the  principle  of 
compensation  to  cross-demands.  But  **if  an 
insolvent  holder  of  a  claim  not -vet  matured 
Hspigna  the  same  before  maturity,  and  the 
ilebtor  at  the  time  of  the  transfer  holds  a  simi- 
lar claim  against  the  assignor,  which  is  then 
due  and  payable,  his  right  of  set- off  against 
1  he  assignee,  when  the  tatter's  cause  of  action 
nrise;^  is  preserved  and  protected."  Pom. 
Civ.  Rem.  <&  Rem.  Rights,  §  168.  This  rule 
it  is  said  is  based  upon  considerations  of 
equity,  and  is  adopted  to  prevent  one  party 
from  losing  his  own  demand  on  account  of 
the  insolvency  of  his  immediate  debtor,  and 
from  being  at  the  same  time  compelled  to  pay 
the  debt  ori|[inal]y  owing  by  himself  to  the 
insolvent  assignor.  It  can,  of  course,  have 
no  proper  application  when  the  thing  trans- 
ferred is  commercial  paper,  and  the  assignee 
becomes  the  bona  fide  holder  thereof  for 
value.  The  rule  was  approved  and  applied 
io  the  case  of  6e6ond  Nat,  Bank  of  Oincinnati 
y.  Hemingray,  84  Ohio  St.  881,  where  the  bal- 
ance due  a  copartnership  on  its  deposit  account 
with  a  banking  house  which  had  become  in- 
solvent was  set  off  asainst  the  individual  notes 
executed  by  one  of  toe  copartners  to  the  bank, 
notwithstanding  the  notes  had  l)een  transferred 
before  their  maturity  to  the  assignee  of  the 
bank  for  the  benefit  of  its  creditors.  Under 
tliia  rule,  the  fact  that  Warner's  liability  to 
the  Fidelity  Bank  had  not  matured  when  it 
fiiiled,  either  on  the  check  drawn  by  him  on 
the  Rochester  bank  for  $4,067.82  or  on  his 
acceptance  of  the  Gordon  draft  for  $4,249.26. 
did  not,  of  itself,  defeat  his  right  to  the  set- 
offs which  were  awarded  him  by  the  judg- 
ment of  the  superior  court,  unless  the  position 
of  the  receiver,  with  respect  to  his  rights 
against  those  indebted  to  the  bank,  is  a  more 
favorable  one  than  that  of  an  assignee  in  in- 
solvency; and  that  it  is  not  is  well  settled. 
The  receiver  is  not  a  bona  fide  holder  for  value 
of  the  assets  of  the  bank  in  the  sense  that 
its  commercial  paper  in  his  hands  is  protected 
against  defenses  which  might  have  been  setup 
against  the  bank.  He  succeeded  only  to  the 
riprbts  of  the  bank  at  the  time  of  its*  failure, 
and  a  set-off  available  against  the  bank  at  that 
time  is  equally  available  against  him.  Hade  v. 
Mc  Vay,  81  Ohio  St.  231,  and  cases  cited  on 
page  288.  The  remedy  of  set-off  has  been 
much  enlarged  in  equity,  and  is  there  admin- 
istered in  cases  where,  under  the  strict  rules 
at  law,  it  would  not  be  available.  Thus,  at 
law,  a  joint  demand  cannot  be  set  off  against 
a  several  one,  nor  a  several  demand  against  a 
joint  one;  but  equity  adopts  a  different  rule 
where,  on  account  of  the  insolvency  of  one  of 
the  parties,  the  other  is  in  danger  of  losing 
his  claim.  Sarchet  v.  SarcJui,  2  Ohio,  820; 
Bckker  v.  Kinaey,  41  Ohio  St.  408.  And,  gen- 
erally,  equity  will  enforce  the  right  of  set-off 
by  decreeing  the  compensation  of  mutual  de- 
mands, so  far  as  they  equal  each  other,  where 
they  have  grown  out  of  the  same  or  connected 
transactions,  or  the  one  has  formed,  in  whole 
or  in  part,  the  consideration  of  the  other,  and 
the  party  against  whom  the  set-off  is  asserted 

17  L.  R.  A. 


is  insolvent.  These  equitable  grounds  for  the 
fdlowance  of  the  set-offs  claimed  by  tlie 
plaintiff  are  present  in  the  case  under  consid- 
eration. The  fund  against  which  the  check 
on  the  Rochester  bank  was  drawn  was  the 
property  of  the  plaintiff,  and  the  check  was 
put  in  the  hands  of  Gordon  to  meet  the  ma- 
turing obligation  of  the  plaintiff.  In  trans- 
ferring the  check  to  the  Fidelity  Bank,  and 
obtaining  from  it  the  draft  for  $8,200  on  the 
First  National  Bank  of  New  York,  Gordon 
was  the  agent  of  the  plaintiff,  and  the  trans- 
action was  for  the  latter's  benefit.  The  check 
was  deposited  upon  the  agreement  that  the 
draft  should  be  issued  for  the  specified  sum, 
and  the  deposit  and  draft  were  each  the  con- 
sideration for  the  other.  It  is  not  to  be  sup- 
posed that  the  transaction  would  have  occurred 
if  the  plaintiff  or  his  agent  had  known  at  the 
time  of  the  bank's  insolvency.  No  funds  were 
in  the  hands  of  the  drawee  at  the  time  the 
draft  was  issued,  nor  was  any  provided  with 
which  to  meet  it  on  presentation,  and  there- 
fore presentment  and  protest  were  not  required 
in  order  to  fix  the  liability  of  the  drawer. 
The  failure  of  the  bank  to  provide  the  requi- 
site fund  to  meet  the  draft  made  it  necessary 
for  the  plaintiff's  protection  to  stop  the  pay- 
ment of  the  check,  and  thus  the  liability  of 
the  plaintiff  to  the  bank  on  the  check,  which 
the  receiver  seeks  to  enforce  against  him,  arose 
from  the  bank's  breach  of  its  obligation,  in- 
curred as  the  consideration  in  part  of  the  de- 
posit of  the  check.  There  is  nothing  iHckiog 
here  that  is  essential  to  a  complete  equitable 
right  of  set-off.  And  the  same  is  true  as  to 
the  other  set-off  allowed.  The  draft  drawn 
by  Gordon  on  Warner  for  $4,249.26  was  ac- 
cepted by  the  latter  solely  for  the  acoommo 
dation  and  benefit  of  the  former.  They  are 
each  liable  thereon,  it  is  true;  but  their  rela- 
tion to  each  other  is  that  of  principal  and 
surety.  If  an  action  were  brought  by  the 
bank  against  Gordon,  as  the  drawer  of  the 
draft,  he  would  be  entitled  to  set  off  against 
his  liability  the  balance  standing  to  his  credit 
on  bis  deposit  account  with  the  bank;  and  he 
being  insolvent,  his  surety  has  the  rieht  to 
have  the  set-off  allowed  against  his  liability, 
which  is  but  a  mode  of  compelling  the  appli- 
cation of  the  principal's  property  to  the  nay- 
mcnt  of  his  own  debt,  for  {the  relief  of  his 
surety.  The  objection  madei  to  this  set-off  on 
the  ground  that  the  liability  on  the  draft  had 
not  matured  when  the  bank  failed  has  already 
been  disposed  of,  for  in  that  respect  it  does 
not  differ  from  the  one  previously  considered. 
2.  Does  section  6242  of  the  Revised  Stat- 
utes of  the  United  States  forbid  the  allow- 
ance of  the  8et-off»?  That  section  reads  as 
follows;  <*8ec.  6242.  All  transfers  of  the 
notes,  bonds,  bills  of  exchange,  or  other  evi- 
dences of  debt  owing  to  any  national  banking 
association,  or  of  deposits  to  its  credit;  all  as- 
signments of  mortgages,  sureties  on  real  esiate, 
or  of  judgments  or  decrees  in  its  favor;  all 
deposits  of  money,  or  bullion,  or  other  val- 
uable thing  for  its  use,  or  for  the  use  of  any 
of  its  shareholders  or  creditors;  and  all  pay- 
ments of  money  to  either,  made  after  the 
commission  of  an  act  of  insolvency,  or  in 
contemplation  thereof,  made  with  a  view  to 
prevent  the  application  of  its  assets  in  the 
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manner  prescribed  by  this  chapter,  or  with  a 
view  to  the  preference  of  ODe  creditor  to  an- 
other, except  in  payment  of  its  circulating 
Dotes, — shall  be  utterly  null  and  void ;  and  no 
attachment,  iu  junction,  or  execution  shall  be 
issued  against  such  association  or  its  property 
before  final  judgment  in  any  suit,  action,  or 
proceedinjg  m  any  state,  county,  or  municipal 
court."  The  right  of  set-off  existed,  as  has 
been  shown,  and  the  receiver  took  the  claims 
which  the  bank  held  against  Warner  subject 
to  that  right,  unless  the  section  operates  to 
defeat  it.  The  claim  of  the  plaintiff  in  error 
is  that,  as  the  liabilities  of  Warner  passed  to 
the  receiver  before  they  matured,  to  aUow 
the  set-offs  would  interfere  with  the  equal 
distribution  of  the  bank's  assets  among  its 
creditors,  which  it  was  the  design  of  the  sec- 
tion to  secure.  Under  other  provisions  of  the 
United  States  statutes,  the  comptroller  of  the 
currency  may  appoint  a  receiver  of  a  nationfd 
bank,  when  De  is  satisfied  it  is  insolvent,  or  is 
in  default  in  the  payment  of  its  circulating 
notes;  and  It  is  the  duty  of  the  receiver  to 
take  possession  of  the  assets  of  the  bank,  and 
collect  or  otherwise  convert  them  into  money, 
and  pay  the  same  into  the  United  States  treas- 
ury, subject  to  the  order  of  the  comptroller, 
who,  after  redeeming  the  outstanding  notes 
of  the  bank,  is  required  to  make  a  ratable 
dividend  of  the  balance  among  its  creditors. 
The  purpose  of  section  6242  no  doubt  was  to 
prevent  a  national  bank,  when  insolvent,  or  in 
contemplation  of  Insolvency,  from  so  dispos- 
ing of  its  assets  as  to  prevent  their  proper  ap- 
plication to  the  redemption  of  its  notes  in 
circulation,  and  the  ratable  distribution  of  the 
remainder  among  its  creditors;  and  its  provis- 
ions extend  no  further  than  to  declare  void  any 


disposition  by  the  bank  of  Its  chofiesin  action, 
securities,  or  other  assets,  made  with  the  view 
of  preventing  their  application  to  the  payment 
of  its  circulating  notes,  or  with  a  view  to 

E refer  one  creditor  to  another;  and  to  pro- 
ibit  attachments,  injunctions,  or  executions 
against  such  bank  or  its  property  before  final 
Judgment.  The  section,  as  we  understand  it, 
does  not  prohibit  the  allowance  of  any  valid 
set- off,  legal  or  equitable,  which  a  debtor  of  a 
bank  may  have  against  any  obligation  owing 
to  it  by  him  at  the  time  of  its  insolvency.  The 
allowance  of  such  a  set-off  is  not  the  creation 
of  a  preference,  but  an  ascertainment  of  the 
Just  amount  due.  To  exact  the  pavment  of 
more  than  that  would  be  unjust,  and  the  sec- 
tion, we  think,  does  not  require  that  to  be 
done.  Warner's  equitable  right  of  set-off  ex- 
isting at  the  time  of  the  failure  of  the  Fidelity 
Bank,  and  his  obligations,  having  passed  to  the 
receiver  subject  to  that  right,  only  the  bal- 
ance due  on  those  obligations  after  deducting 
the  set-offs  constituted  assets  of  the  bank  in 
the  receiver's  hands  for  disposition  in  accord- 
ance with  the  provisions  of  the  Federal  stat- 
utes. Counsel  for  plaintiff  in  error  dte  the 
case  of  Armitrang  v.  Scott,  86  F^.  Rep.  68, 
as  maintaining  a  contrary  doctrine.  But  the 
later  cases  of  3nyder^$  Som  Co.  v.  Armstrong, 
87  Fed.  Rep.  18,  and  Tardley  v.  Clothier,  49 
Fed.  Rep.  887,  after  a  full  review  and  discus- 
sion of  many  authorities,  and  a  careful  con- 
sideration of  the  statutes,  decline  to  follow 
Armstrong  v.  8cott.  Those  decisions  are  in 
accord  with  the  views  we  have  expressed,  and 
render  it  unnecessary  to  enlarge  the  discussion 
here. 

We  find  no  error  in  the  record,  and  t&t 
judgment  is  affirmed. 
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STATE  of  Oregon,  Bsspt., 

R.  H.  RANDOLPH,  Affpt. 
STATE  of  Oregon,  BespL, 

William  E.  MORAND,  Ajjpt 

The  equal  prlTllei^ee  or  Immmiltles  of 
eitlacaui  are  not  inttinged  by  a  statute 
which  exempts  those  who  are  praotlttoners  of 
medidne  or  sargery  at  the  time  of  its  passage 
from  Its  provjsioiis  requiring  a  diploma  or  oer- 
tifloate  of  a  state  board  of  ezamlnen  to  entitle  a 
person  to  praotioe  such  a  profesBlon. 

(October  17,  IBBS.) 

APPEALS  bjr  defendants  from  Judgments  of 
the  Circuit  Court  for  Multnomah  County 
imposing  upon  defendants  fines  for  the  alleged 
violation  of  the  statute  prohibiting  tiie  practic- 
ing of  medicine  without  a  license.    Affirmed, 


The  facts  are  stoted  in  the  opinion. 

Meeare.  McOinn,  Sears  St  Simon,  for 
appellants: 

Where  a  discrimination  was  made  between 
residents  of  one  city  and  nonresidents  in  re- 
gard to  the  necessity  of  taking  out  licenses,  it 
was  held  that  said  discrimination  was  unrea- 
sonable, and  the  ordinance  was  therefore  void; 
in  fact  the  court  stated  that  it  could  not  be 
contended,  even  for  a  moment,  that  such  a 
provision  was  valid  and  legal. 

Brooks  V.  Mangan,  b6  Mich.  576. 

In  Tick  Wo  V.  Bookins,  118  U.  S.  856,  80 
L.  ed.  220,  it  was  held  that  an  ordinance  r^u- 
lating  laundries  and  conferring  upon  munio* 
ipal  ofiicers  arbitrary  power  in  regard  to  who 
shall  and  who  shall  not  carry  on  the  business, 
is  in  violation  of  the  Constitution  of  the  United 
States  and  therefore  void. 

The  statute  of  New  Hampshire  required  that 
all  physicians  except  those  who  had  resided 
and  practiced  their  professions  continuously  be- 
tween January  1,  1875,  and  January  1,  1879, 
in  some  one  town  of  the  stote,  shall  obtain  a 
license  and  pay  therefor  a  certain  amount,  and 
it  was  held  that  the  same  is  unconstitutional  as 


NOTB.— For  note  on  equal  prlvUeges  and  immu- 
nities of  dtteens,  see  Louisville  Safety  Vault  &  T. 
Co.  V.  Louisville  ft  N.  B.  Oo.  (Ky.)  14  L.  B.  ▲.  ff79. 
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especially  that  part  as  to  praotioe  of  profeasloiia 
whloti  begins  on  nage  68L 
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dir-^riminating  in  favor  of  one  clasB  of  citizens 
to  the  detriment  of  another. 

StaU  Y.  Pennayer,  66  N.  H.  118. 

In  MiwmH  v.  ImU,  101  U.  8.  2d-81,  25  L. 
ed.  d89-992,  the  court  says:  "  The  amendment 
has  respect  to  persons  and  classes  of  persons. 
It  means  that  no  person  or  class  of  persons 
•hall  be  denied  the  same  protection  of  the  laws 
which  is  enjoyed  by  other  persons  or  other 
classes  in  the  same  place  and  under  like  cir- 
GUfDstances." 

No  impediment  should  be  interposed  to  the 
pfurauita  of  anyooe  except  as  applied  to  the 
same  pursuits  by  others  under  like  circum- 
stances; no  greater  burdens  should  be  laid  upon 
one  than  are  laid  upon  others  in  the  same  odl- 
ing  and  condition. 

Barbier  y.  Connolly,  118  U.  8.  81,  82,  28  L. 
ed.  925. 

JI£e$gr»,W.  T.  Hume*  Diit.'Atty,,  and  John 
H.  Hallf  for  respondent: 

Su<di  a  law  as  the  one  under  consideration  Is 
not  in  violation  of  section  2,  article  4,  of  the 
Federal  Constitution,  which  in  effect  is  very 
similar  to  section  20,  article  1,  of  our  Ck>nstllu- 
Cion. 

8ee  Conner  ▼.  Elliott,  59  U.  8.  18  How.  591, 
15  L.  ed.  497;  Paul  v.  Virginia,  75  U.  8.  8 
Wall.  168, 19  L.  ed.  857;  Ducat  v.  Chicago,  Tl 
U.  8.  10  Wall.  410,  19  L.  ed.  978;  Liverpool 
Ins.  Co.  y.  Maaeaehusetis,  77  U.  8.  10  WaU. 
567, 19  L.  ed.  1029. 

Mr.  Oeori^  E.  CliamberlAiiit  AUy- 
Oen.,  also  for  respondent: 

When  an  Act  of  a  sister  state  is  adopted  and 
followed  by  the  Legislature  of  another  state, 
the  construction  it  had  and  received  from  the 
courts  of  the  state  whence  it  was  taken  is 
adopted  with  it,  and  the  decisions  of  the  courts 
there  are  authority  in  construing  the  same. 

Barmore  v.  State  Board  of  medical  EaMm- 
inere,  21  Or.  806;  Oerrish  v.  Gerriah,  8  Or. 
851,  84  Am.  Rep.  685;  Mclntyre  v.  Kamm,  12 
Or.  258;|2Vaton<  v.  Bummell,  14  Or.  17;  Craio- 
fordY.  Boberte,  8  Or.  824. 
'  The  Medical  Practice  Act  of  1889,  and  the 
Amendments  thereto  of  1891,  are  almost  in 
ipeia  terbie  of  the  Acts  of  Illinois  and  Mis- 
souri. 

The  statutes  of  these  states  have  received 
judicial  construction  from  the  courts  of  last 
resort,  and  their  constitutionality  sustained  in 
terms,  or  the  policy  of  such  legislation  treated 
as  too  well  settled  to  be  even  questioned. 

PwpU  V.  State  Board  cf  Dental  Bxaminere, 
110  In.  180;  £^ate  Board  of  Dental  Emminere 
▼.  People,  10  West.  Bep.  9IJ0, 128  HI.  227;  State 
Board  of  Denial  Examiners  v.  People,  20  HI. 
App.  467;  States.  Gregory,  88  Mo.  128, 58  Am. 
Rep.  565. 

The  constitutionality  of  the  Medical  Practice 
Act  of  West  Virginia  was  thoroughly  dis- 
cussed, and  sustained,  in  the  case  of  State  v. 
Dent,  25  W.  Va.  1;  Dent  v.  West  Virginia,  129 
U.  S.  114,  82L.  ed.  628. 

See  also,  as  sustaining  the  validity  of  such 
legislation. 

Stats  Board  cf  Dental  Examiners  v.  People, 
People  V.  State  Board  cf  Dental  Examiners, 
State  Board  €f  DentcU  Examiners  v.  People,  and 
State  V.  Gregory  supra:  Ex  parte  Spinney,  10 
Kev.  884;  Eastman  v.  State,  7  West.  Rep.  418, 
109  Ind.  278,  58  Am.  Rep.  400;  Richardson  v. 
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State,  47  Ark.  562;  Harding  v.  Psor)le,  10  Colo. 
387;  Logan  v.  State,  6  Tex.  App.  807;  Antle  v. 
State,  6  Tex.  App.  202. 

The  following  cases  recognize  the  right  and 
power  of  the  state  to  restrain  and  regulate  per- 
sons engaged  in  any  business  or  pursuit  when 
the  public  welfare  demands  it,  or  would  be 
promoted  thereby: 

Goldthtcaite  v.  Montgomery,  50  Ala.  486; 
Cohen  V.  Wright,  22  Cal.  822;  &  parte  Tale,  24 
CaL  241,  85  Am.  Dec.  62;  Porter  v.  StaU,  68 
Ala.  66;  Stats  v.  Goldman,  44  Tex.  104;  Wheat 
V.  State,  6  Mo.  455;  Schmidt  v.  State,  14  Mo. 
187;  State  Y.  Bale,  15  Mo.  607;  StaU  v.  Biche- 
son,  45  Mo.  575;  Thompson  v.  Staais,  15  Wend. 
895;  Spaulding  v.  Alford,  1  Pick.  88;  Wright 
V.  TMnekton,  19  Pick.  268;  Bibber  v.  Simpson, 
59  Me.  181;  Wert  v.  autter,  87  Ohio  St.  847; 
StcOe  V.  StaU  Medical  Examining  Board,  82 
Minn.  824,  50  Am.  Rep.  575. 

Lord*  Ch.  Jl,  delivered  the  opinion  of  the 
court: 

The  defendants  were  severally  indicted  for 
practicing  medicine  without  having  first  ob- 
tained a  ficense  for  that  purpose,  in  violation 
of  the  Act  of  the  Legislature  reflating  the 

?ractice  of  medicine  and  surgery  in  this  state, 
'o  these  several  indictments  the  defendants 
each  interposed  a  demurrer  that  the  same  did 
not  state  facts  sufficient  to  constitute  a  crime, 
which  the  court  below  overruled,  whereupon 
the  defendants  each  entered  a  plea  of  not 
guilty,  and  subsequentlv,  upon  being  tried  by 
a  Jury,  were  found  guilty  and  sentenced  by 
the  court  to  pay  a  fine  of  $50  each,  from  which 
several  judgments  the  defendants  have  prose- 
cuted this  appeaL 

The  defendants  challenge  the  validity  of  the 
Act  of  1889  (Sess.  Laws  1889,  p.  144),  and  the 
amendments  Uiereto  (Sess.  Laws  1891,  p.  158), 
regulating  the  practice  of  medicine  and  sur- 
gery in  this  state,  as  in  violation  of  section  20, 
art.  1,  of  the  state  Ck)n8titution,  and  also  in 
conflict  with  the  second  section  of  article  4  of 
the  Constitution  of  the  United  States,  and  the 
14th  Amendment  to  the  same.  Under  the 
statute  in  question  and  its  amendments,  every 
practitioner  of  medicine  and  surgery  is  required 
to  obtain  a  certificate  from  the  state  board  of 
examiners  that  he  is  a  graduate  of  a  medical 
institution  in  good  standing,  to  entitle  him  to 
practice  his  profession;  or,  if  he  is  not  a  grad- 
uate, that  he  has  been  found,  upon  examina- 
tion bv  the  board,  to  be  qualified  to  practice 
medicine  or  surgery;  or  that  he  was  a  practi- 
tioner of  medicine  or  surgery,  and  was  so 
engaged  at  the  passage  of  ue  Act;  and  that 
statute  also  provides  that  any  person  prac- 
ticing medicine  or  surgery  without  obtaining 
such  certificate  shall  be  deemed  guilty  of  a 
misdemeanor,  and  punishable  by  a  fine  or  im- 
prisonment, or  both,  in  the  discretion  of  the 
court.  Corresponding  to  these  classes,  the  Act 
provides  that  the  board  shall  prepare  three 
forms  of  certificates, — one  for  persons  in  pos- 
session of  diplomas  or  licenses,  one  for  candi- 
dates examined  by  the  board,  and  one  for 
those  who  were  engaged  in  the  practice  at  the 
passage  of  the  Act,  and  have  registered,  etc., 
in  conformity  with  section  18  of  the  Act 
The  objections  are  directed  to  that  section  of 
the  Act  as  unconstitutional  which  permits  any 
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person  to  obtain  a  certificate  of  Qualification  to 
practice  medicine  or  sureery  wno  was  so  en- 
gafi;ed  in  the  practice  of  his  profession  when 
the  Act  took  effect,  upon  making  the  registry 
required  by  its  provisions.  These  objections 
are  (1)  that  the  Act  discriminates  between  the 
citizens  of  this  state  by  permittinjir  one  to 
practice  medicine  or  surgery  who  was  so  en- 
gaged wheu  the  Act  took  effect,  without  exam- 
ination, while  it  denies  the  privilege  to  another 
who  may  wish  to  engage  in  the  practice  after 
the  passage  of  the  Act;  and  (2)  that  it  discrim- 
ioates  l)etween  residents  and  nonresidents  of 
the  state,  by  permittiae  a  physician  who  was 
a  resident  and  engaged  in  the  practice  when 
the  Act  took  effect  to  continue  the  pursuit  of 
his  profession  without  examination,  while  it 
denies  the  privilege  to  a  nonresident  who  may 
seek  to  engage  in  the  practice  unless  he  under- 
goes an  examination  by  the  bonrd,  or  is  a 
graduate  and  in  possession  of  a  diploma.  The 
first  point  is  based  on  the  assumption  that  this 
Act,  or  section  18  of  the  Act,  is  in  conflict 
wiiix  section  20,  art.  1,  of  the  state  Constitu- 
tion, which  provides  that  "no  law  shall  be 
passed  granting  to  any  citizen  or  class  of  dti- 
sens  privileges  or  immunities  which,  upon  the 
same  terms,  shall  not  equally  belong  to  all 
citizens;"  and  the  second  point  is  based  on  a 
like  assumption,  that  section  18  of  the  Act  is 
in  conflict  with  section  3,  art.  4,  of  the  Consti- 
tution of  the  United  States,  whicii  provides 
that  *'  the  citizens  of  each  state  shall  be  enti- 
tled to  all  privileges  and  immunities  of  citizens 
in  the  several  states;"  and  also  in  conflict  with 
that  portion  of  the  14th  Amendment  thereto 
which  provides  that  "no  state  shall  make  or 
enforce  any  law  which  shall  abridge  the  privi- 
leges or  immunities  of  the  cidzens  of  the 
United  States. *"  Both  of  these  contentions  in- 
volve the  same  principle,  and  the  discussion  of 
one  necessarily  includes  the  other,  so  that  their 
separate  consideration  is  not  necessarily  to  be 
pursued.  Both  proceed  upon  the  hypothesis 
that  the  Act  grants  privileges  or  immunities  to 
oue  class  of  persons  while  it  denies  the  same 

erivileges  or  immunities  to  another  class.  It 
I  not  thought  that  either  of  these  contentions 
is  tenable,  or  that  the  section  referred  to  is  in 
conflict  with  the  Constitution  of  the  state  or  of 
the  United  States.  The  right  of  every  person 
to  pursue  any  lawful  business,  occupation  or 
profession  he  may  choose  to  pursue,  subject  to 
such  restrictions  as  the  government  mav  im- 
pose for  the  protection  of  the  health,  welfare, 
and  safety  of  society,  is  unquestioned.  This 
paramount  right,  inherent  in  every  govern- 
ment, to  provide  such  regulations  in  regard  to 
various  avocations  as  the  public  welfare  may 
require,  is  very  broad  and  comprehensive,  ft 
has  been  said:  "All  laws  for  the  protection  of 
the  lives,  limbs,  health  and  quiet  of  persons 
and  the  security  of  all  property  within  the 
state,  fall  within  this  general  power  of  the 
government."  State  v.  Noyes,  47  Me.  189. 
Bedfield,  Ch.  J.,  said  that  under  the  "general 
police  power  of  the  state,  .  .  .  persons  and 
property  are  subjected  to  all  kinds  of  restraints 
and  burdens,  in  order  to  secure  the  general 
comfort,  health,  and  prosperity  of  the  state,  of 
the  perfect  right  in  the  Legislature  to  do 
which  no  question  ever  was,  or  upon  acknowl- 
edged generid  principles  ever  can  be,  made  so 
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far  as  natural  persons  are  concerned. "  Thorpe 
V.  Huiland  A  B,  R.  Go.  21  YU  140,  62  Am. 
Dec.  625.  "  Whatever  difficulty  there  may  be 
in  defining  the  precise  limits  and  bounddries 
by  which  the  exercise  of  this  power  is  to  be 
governed,  all  agree  that  laws  and  regulations 
neces.«ary  for  the  protection  of  the  health, 
morals,  and  safety  of  society  are  strictly  within 
the  legitimate  exercise  of  the  police  power .** 
Singer  v.  State,  72  Md.  464,  8  L.  R.  A.  651. 

Among  the  various  occupations  of  life,  th^re 
are  many  which  mav  be  pursued  by  a  pereon 
without  danger  to  toe  public  health  or  detri- 
ment to  the  public  welfare,  and  need,  there- 
fore, no  regulations  to  control  them;  but  there 
are  other  occupations  or  callings  which  require 
special  knowledge  or  training,  or  experience, 
to  qualify  a  person  to  pursue  them  with  safety 
to  the  public  health  and  Interests;  and  whea 
the  occupation  or  calling  is  of  this  character 
no  one  can  question  the  power  of  the  state  to 
impose  such  restrictions  and  to  provide  such 
regulations  as  it  may  deem  proper  for  the  pro- 
tection of  the  health  and  welfare  of  its  citizens 
from  the  evils  resulting  from  ignorance  and 
incapacity.  '*  The  power  of  the  state,"  said 
Mr.  Jiiitiee  Field,  "to  provide  for  the  general 
welfare  of  its  people  authorizes  it  to  prescribe 
all  such  regulations  as  in  its  judgment  will 
secure  or  tend  to  secure  them  against  the  oon- 
sequences  of  ignorance  and  incapacity,  as  well 
as  of  deception  and  fraud."  Dent  v.  West  Vir- 
ginia, 129  U.  S.  122, 82  L.  ed.  626.  There  are 
few  professions  that  require  more  careful  prep- 
aration to  qualify  a  person  to  practice  than 
medicine;  and  certainly  there  are  few  that  more 
nearly  concern  the  comfort,  health  and  life  of 
every  citizen.  In  view  of  the  important  inter- 
ests committed  to  the  charge  of  the  physician, 
the  necessity  that  he  should  possess  the  neces- 
sary qualifications  of  learning  and  skill  is  so 
great,  and  his  want  of  them  likely  to  be  at- 
tended with  results  so  injurious  to  health  and 
destructive  of  life,  that  tne  power  of  the  state 
to  enact  such  laws  regulating  the  practice  of 
medicine  and  surgery  as  are  calculated  lo  ex- ' 
elude  and  protect  the  people  from  ignorant  pre- 
tenders and  charlatans  has  been  established  by 
repented  ad  indications,  and  is  now  too  firmly 
settled  to  admit  of  doubt.  In  State  v.  SUUe 
Medical  Examining  Board,  82  Minn.  824,  50 
Am.  Rep.  575,  the  court  says:  "In  the  profes- 
sion of  medioine,  as  in  that  of  the  law,  so 
great  is  the  necessity  for  specifd  qualifications 
in  the  practitioner,  and  so  injurious  the  con- 
sequences likely  to  result  from  a  want  of 
it,  that  the  power  of  the  Legislature  to  pre- 
scribe such  rea.<K>nable  conditions  as  are  calcu- 
lated to  exclude  from  the  profession  those  who 
are  unfitted  to  discbsrge  its  duties  cannot  be 
doubted."  For  the  accomplishment  of  this 
purpose,— that  is,  to  proviae  means  for  the 
protection  of  the  public  health  from  the  igno- 
rance and  incapacity  of  those  who  are  unfitted 
to  discharge  the  duties  of  a  physician,— our 
state,  as  the  other  states  have  done,  enacted  the 
law  in  question,  unless  it  grants  to  some  citi- 
zen or  physician,  or  clasa  of-  them,  some  right 
or  immunity  which,  upon  like  terms,  or  under 
similar  circumstances,  it  denies  to  another,  it 
is  a  valid  exercise  of  the  police  power,  and 
must  be  upheld.  Section  18  of  the  Act  in  ef- 
i  feet  only  permits  physiciana  that  were  engaged 
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In  the  practfce  when  tbe  law  took  effect,  apon 
registering,  as  required  by  ita  proyiso,  to  apply 
to  tbe  boara  and  obtain  a  certificate  of  qualm- 
cation,  authorizing  them  to  practice  medicine 
or  surgery,  without  an  examination.  In  a 
"word.  It  permits  persona  who  were  engaged  in 
the  practice  when  the  law  took  effect  to  con- 
tinue in  the  practice  without  an  examination. 
As  it  ia  the  right  of  the  state  to  prescribe  quali- 
fications based  on  knowledge  or  professional 
skill,  necessarily  the  state  must  be  Uie  Judge  of 
such  qualifications,  and  if  the  rule  establtsbcd 
to  determine  them  is  reasonable  and  appropriate 
for  that  purpose,  it  cannot  operate  to  deprive 
any  one  of  the  privilege  or  right  to  practice  bis 
profession.  Tbe  test  of  qualification,  under 
the  Act,  is  based  on  medical  skill  and  knowl- 
edge. If  the  person  seeking  to  practice  medi- 
cine has  a  diploma  or  license  from  some  repu- 
table institution,  it  is  sufficient  evidence,  under 
the  Act,  of  the  requisite  qualifications  to  en- 
title him  to  practice.  It  is  only  when  the  per- 
son wishin^^  to  practice  has  no  such  evidence 
of  hla  qualification  that  the  Act  requires  that 
he  shall  submit  himself  for  examination  by  the 
board.  In  establishing  this  rule,  the  state  saw 
fit,  for  reasons  satisfactory  to  itself,  to  except 
from  its  provisions  by  section  18  those  physi- 
cians who  were  engaged  in  the  practice  at  the 
passage  of  the  Act  In  doing  this  it  made  the 
fact  of  being  so  en^ged  in  the  practice  at 
that  time  sufficient  evidence  of  qualifications- 
equivalent  to  a  diploma, — rendering  an  exami- 
nation unnecessary.  To  apply  the  language  of 
Hawley,  Oh,  J.,  it  in  effect  declared  that  the 
physician  or  surgeon  was  engaged  in  the 
practice  immediately  preceding  tbe  passage  of 
the  Act  was  as  well  qualified.  In  the  judgment 
of  the  state,  to  continue  the  practice  of  his  pro- 
fession, as  the  student,  coming  fresh  from  the 
halls  of  college  with  his  diploma,  was  to  com- 
mence it  But  in  establishing  this  rule  as  to 
these  physicians  and  surgeons  the  state  did  not 
deny  the  privilege  or  the  right  of  practicing 
medicine  and  surgery  to  any  one.  No  class  of 
citizens  of  this  state  is  prohibited  from  the 
practice  of  medicine  or  surgery  by  the  Act, 
provided  they  have  the  proper  qualifications, 
and  comply  with  the  law  in  relation  thereto. 
The  error  of  the  defendants'  contention  con- 
sists in  assuming  that  the  Act  grants  **  privi- 
leges or  immunities"  to  one  class  of  citizens  or 
physicians  of  this  state  which  it  denies  toother 
citizens  of  the  state  or  other  states.  The  Act 
does  not  grant  privileges  or  immunities  to  any 
citizen  or  class  of  citizens,  either  within  or 
without  the  state.  It  only  establishes  a  rule  of 
evidence  by  which  Qualification  to  practice 
medicine  and  surgery  is  to  be  determined.  It 
makes  the  fact  of  a  person  being  engaged  in 
tbe  practice  when  the  law  took  effect  sufficient 
evidence  of  his  fitness  to  continue  tbe  practice 
of  his  profession  without  an  examination,  in 
the  same  way  that  the  diploma  of  the  student 
is  accepted  as  sufficient  evidence  of  his  fitness 
to  commence  the  practice  without  an  examina- 
tion. 

Under  a  similar  Act,  the  precise  question 
now  under  consideration  was  presented  in  Fox 
▼.  TerriUry,  2  Wash.  Terr.  801.  There,  as 
here,  the  objection  urged  was  that  the  Act  dis- 
criminated between  persons  of  equal  learning 
and  skill,  by  permitting  that  person  to  practice 
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medicine  and  surgery  who  was  so  engaged  (lie 
day  before  the  passage  of  the  law,  while  it  de- 
nies the  privilege  to  the  person  wno  may  seek 
to  engage  in  the  practice  the  day  after,  or  at 
any  time  after,  the  passage  of  the  law;  and  the 
conrt,  by  Turner, «/.,  said:  "It  appears  to  be 
an  answer  to  this  objection  to  say  that  the  law 
does  not  deny  the  privilege  of  practicing  med- 
icine to  any  one.  Any  citizen  of  the  territory 
may  qualify  himself  in  the  manner  pointed  out 
by  the  law,  and  thereafter  may  lawfully  engage 
in  the  practice  of  medicine  and  surgery."  In 
Bx  parte  Spinney,  10  Nev.  828,  similar  objec- 
tions were  urged  under  a  statute  which  excepted 
physicians  and  surgeons  who  had  practiced 
their  profession  in  the  state  for  the  period  of 
ten  years  preceding  the  passage  of  the  Act 
Hawley,  Oh.  J.,  said:  •'The  real  test  of  quali- 
fication in  the  Act  ...  is  based  upon  medi- 
cal skill  and  knowledge.  The  physician  or 
surgeon  entitied  to  practice  must  have  re- 
ceived a  medical  education,  and  must  have  ob- 
tained a  diploma  from  some  regularly  chartered 
medical  school.  Now,  the  Legislature  saw  fit, 
in  establishing  this  test,  to  except  from  its  pro- 
visions a  certain  class  of  physicians  and  sur- 
geons. In  so  doing,  it  in  effect  declares  (to 
state  the  extreme  case)  that  the  physician  or 
surgeon  who  had  practiced  his  profession  in 
his  state  for  a  period  of  ten  years  immediately 
preceding  the  passage  of  thu  Act  was  as  well 
qualified,  in  its  judgment,  to  continue  the 

{)ractice  of  his  profession,  as  the  student,  com- 
ng  fresh  from  the  halls  of  college  with  his  dip- 
loma, was  to  commence  it.  In  adopting  this 
exception  the  Legislature  did  not  infringe  upon 
any  provision  of  our  state  or  Federal  Constitu- 
tion." In  Dent  v.  West  Virginia,  nipra,  upon 
appeal  from  the  supreme  court  of  that  state, 
{State  V.  Dent,  26  W.  Va.  1,)  the  statute,  like 
that  of  Nevada,  excepted  those  physicians 
who  had  practiced  medicine  in  the  state  con- 
tinuously for  a  period  of  ten  years,  and  to  ob- 
jections urged  sgainst  its  constitutionality  Mr, 
Juetiee  Field  said:  "  There  is  nothing  of  an 
arbitrary  character  in  the  provisions  of  the 
statute  in  question.  It  applies  to  all  physi- 
cians, except  those  who  may  be  called  for  a 
special  case  from  another  state;  it  imposes  no 
conditions  which  cannot  be  readily  met;  and  it 
is  made  enforceable  in  the  mode  usual  in  kin- 
dred matters, — ^thatis,  by  regular  proceedings 
adapted  to  the  case.  It  authorizes  an  exami- 
nation of  the  applicant  by  the  board  as  to  his 
qunliflcations  when  he  has  no  evidence  of 
them  in  a  diploma  of  a  reputable  medical  col- 
lege in  the  school  of  medicine  to  which  he  be* 
longs,  or  has  not  practiced  in  the  state  a  des- 
ignated period  prior  to  March,  1881."  Sec  also 
State  V.  State  Medical  Examining  Board,  supra; 
State  V.  Oreen,  112  Ind.  486,  11  West.  Rep. 
852;  State  v.  Deftt,  ntpra, — ^where  statutes  con- 
taining similar  provisions  were  sustained,  and 
held  to  be  constitutional. 

But  the  case  mainly  relied  upon  in  support 
of  the  contention  by  the  defenaants  is  Stnte  v. 
Pennoyer,  65  N.  H.  113,5  L.  R.  A.  709.  There 
tbe  Act  discriminated  in  favor  of  one  class  of 
physicians  to  the  detriment  of  another.  It 
divided  practitioners  of  medicine  into  two 
classes:  (1)  Those  who  have,  and  (2)  those 
who  have  not,  resided  continuously  in  some 
one   town   of   the   state  during  a   bpecilied 
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period.  The  latter  class  were  required,  while 
the  former  were  not,  to  pay  f  5  for  a  license  in 
order  to  continue  the  practice  of  their  profes- 
sion. This  was  an  arbitrary  discrimination, 
laying  a  char^  or  burden  on  one  class  of  phy- 
sicians and  citizens  of  the  stale,  not  Imposed 
upon  another,  based,  not  upon  fitness  or  medi- 
cal skill,  but  upon  unchanged  residence  for  the 
specified  period.  As  the  court  says:  '*If  all 
physicians  alike,  as  well  those  who  have  as 
those  who  have  not  resided  and  practi<xd  dur- 
in/2  the  specified  period  in  a  sinffle  town,  were 
required  to  procure  and  pay  for  a  license,  it 
may  be  that  the  statute  would  be  open  to  no 
constitutional  objection."  It  was  therefore 
owing  to  the  consideration  that  a  change  of 
residence  during  a  specified  period  deprived 
one  physician,  without  regard  to  his  qualifica- 
tion or  competency,  of  the  right  to  practice  his 
profession,  unless  he  paid  a  certain  sum,  and 
obtained  a  license,  while  another,  whose  resi- 
dence had  remained  unchanged,  perhaps  infe- 
rior in  his  education  and  medical  skill,  was 
exempted  from  the  burden  of  paving  such  sum 
for  a  license,  that  the  court  held  that  the  stat- 
ute arbitrarily  discriminated  in  favor  of  one 
dtizen  to  the  detriment  of  another,  and  for  that 
reason  was  unconstitutional  and  void.  No 
such  objection  can  be  raised  against  the  Act  in 
question.  It  imposes  no  burden  or  tax  upon 
one  class  while  it  exempts  another  class  from 
its  payment  The  difference  is  that  the  objec- 
tion goes  in  one  case  to  the  rule  of  evidence  by 
whi(di  the  Act  requires  (^qualification  to  prac- 
tice to  be  determined,  while  in  the  other  some 
physicians  are  and  others  are  not  subjected  to 
uie  burden  of  paying  for  a  license,  who  are 
declared  by  the  statute,  or  under  its  provisions 
found,  Qualified  to  practice.  The  difference 
is  matenal  and  fataj.  The  objection  in  the 
case  at  bar  roes  to  the  qualification  or  fitness  to 
practice,  of  which  the  state  must  of  necessity 
primarily  be  the  judge,  and  of  its  right  to  pre- 
scribe rules  or  regulations  to  determine  which 


there  can  be  no  doubt.  The  objection  is  that 
the  Act  permits  those  who  were  engaged  in  the 
practice  when  the  Act  took  effect  to  continue 
to  practice  without  examination,  and  chal- 
lenges the  validity  of  this  rule  or  standard  of 
aualification.  As  we  have  shown,  such  and 
milar  provisions  regulating  the  practice  of 
medicine  do  not  operate  to  deprive  an^  one  of 
the  privilege  to  practice  his  profession,  and 
have  uniformly  been  held  by  l^e  courts  to  be 
constitutional.  As  Mr,  Jtutice  Held  said: 
"The  nature  and  extent  of  the  qualifications 
reauired  must  depend  primarily  upon  the 
juagment  of  the  state  as  to  their  necessity.  If 
they  are  appropriate  to  the  call  log  or  profes- 
sion, and  attainable  by  reasonable  study  or  ap- 
plication, no  objection  to  their  validity  can  be 
raised  because  of  their  stringency  or  dilficnlty. 
It  is  only  when  thev  have  no  relation  to  such 
calling  or  profeasfon,  or  are  unattainable  by 
such  reasonable  study  and  application,  that 
they  can  operate  to  deprive  one  of  his  right  to 
pursue  a  lawful  vocation."  Dent  v.  West  Vir- 
ginia, iupra.  In  our  Judgment,  the  Act  in 
question  is  fair  and  reasonable,  and  imposes  no 
conditions  whidi  cannot  be  readily  met  by 
reasonable  study  and  application;  its  require- 
ments are  an  appropriate  exercise  of  the  police 
Sowers  of  the  state  to  protect  the  life  and 
ealth  of  its  citizens  from  the  ienorance  ano 
incapacitv  of  the  charlatan  and  quack;  and 
the  Act,  in  assuming  that  those  engaged  in  the 
practice  were  qualified,  and  permitting  them 
to  continue  the  pursuit  of  tlieir  profession 
without  examination,  violated  no  rignt  of  the 
defendants  in  a  constitutional  sense,  uor  de- 
nied them  the  privilege  to  practice  their  pro- 
fession when  they  should  exhibit  or  furnish 
appropriate  evidence  of  their  qualifications  so 
to  do.  We  think  the  Act  is  valid  in  the  par- 
ticular objected  to,  and  must  be  upheld.  It  re- 
sults, therefore,  that  there  was  no  error,  and 
that  thejudgtn&nt  mutt  be  affirmed. 
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1.  Z^JmietlTe  relief  may  be  granted  in 
a  proper  eaee  to  a  railr«MMl  oompaajr 


NOTX.— TfTkit  ueeofa  etreet  or  htahway  eontMtvtee 
an  oddfttotuU  burden. 

Bv  the  dedication  of  land  for  a  hlffb  way,  or  street, 
the  public  acquires  nothinff  beyond  the  mere  right 
of  possiiig  and  repaasinfr.  In  all  other  respects  the 
rights  of  the  origiDal  owner  remain  unimpaired. 
Williams  V.  New  York  Gent.  B.  Ck>.  16  N.  Y.  97. 

A  new  burden  is  imposed  by  the  use  of  a  street  or 
highway  for  railroad  purpoees.  North  Beach  &  M. 
B.  Co^s  App.  88  Gal.  4W:  Cox  v.  Louisville,  N.  A.  ft 
C  R.  Co.  48  Ind.  178;  Heath  y.  Barman,  40  Barb.  496; 
New  York  &  H.  B.  B.  Co.  v.  New  York,  1  Hilt.  586; 
Kelsey  v.  King,  88  How.  Pr.  44:  Re  New  York  Cent, 
ft  H.  R.  B.  Go.  16  Bun,  68;  Wager  v.  Troy  Union  R. 
Oo.  26  N.  Y.  606;  Carpenter  v.  Oswego  ft  8.  B.  Go.  24 
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another 

whicb  is  proceeding  without  extinguishing  the 
f  ormer*8  rights,  to  lay  its  own  tracks  over  land 
belonging  to  the  ot&er  company  and  necessary  to 
the  operation  of  the  latter^s  road,  without  refer- 
ence to  the  insufflcienoy  of  legal  remediea  or  ir- 
reparable injury. 

8.  T1ieiiaebjtliepablie.aea 
of  a  strip  of  land  erteniUng 


N.  Y.  666;  Mahon  v.  New  York  Gent.  R.  Co.  84  N.  Y. 
668;  Kuoheman  v.  a  a  ft  D.  R.  Go.  46  Iowa,  966; 
Presbyterian  8oa  Trustees  in  Waterloo  ▼•  Auburn 
ft  R.R.  Go.  8  Hill,  660. 

The  occupation  of  a  street  by  a  railroad  company 
is  the  imposition  of  an  additional  burden  or  servi- 
tude upon,  and  the  taking  of,  the  property  of  the 
owner  of  the  fee  in  the  street,  within  the  meaning 
of  the  constitutional  provision  forbidding  the  tak- 
ing of  private  property  for  public  use  without  com- 
pensation. Hodges  V.  Seaboard  ft  R.  B.  Oo^  (TaJ 
16  Va.  L.  J.  100,  and  cases  there  cited. 

The  construction  of  a  railroad  along  a  highway 
imposes  an  additional  burden,  and  constitutes  a 
taking  within  the  provision  of  the  Kansas  Oonstito- 


See  also  17  L.  R.  A.  758;  18  L.  R.  A.  339;  19  L.  R.  A.  647;  24  L.  R.  A.  610;  25 
L.  R.  A.  654;  26  L.  R.  A.  246;  27  L.  R.  A.  766;  29  L.  R.  A.  88;  36  L.  R.  A.  274;  43  L. 
R.  A.  444. 
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town  to  m  iniblie  ferry  aorcm  a  navigable 
iiyer«  U  oontlnaed  uninterruptedly  tor  suffloJent 
timOtWiQ  establish  a  highway  by  prescription  not- 
withstanding It  exti  ods  throogh  a  wild  and  wood- 
ed country  of  the  kind  through  which  paths 
established  by  early  settleri  for  convenience  are 
not  usually  regarded  as  highways. 
8.  TmHing  to  indicate  the  width  of  m 
romd  shown  upon  a  reeorded  plat  with 
reference  to  which  lots  are  sold  does  not  invali- 
date the  dedication;  but  such  width  will  be  deter- 
mined in  the  absence  of  a  statutory  rule  by  the 
character  or  extent  of  the  user  by  the  public 

4.  After  twenty  years*  nser  by  the  pub- 
lie  of  land  dedicated  Ibr  a  Id^hway 

with  nothing  to  show  its  width,  the  width  used 
by  the  public  at  the  end  of  that  time  wiU  be  re- 
garded as  established. 

0.  A  eonweyaace  to  a  railroad  com* 
paay,by  the  owner  of  the  fSse*  of  a  rifi^ 
of  ^^ay  alon^  a  pnbiie  hi^h^^ay  gives 
the  company  no  right  to  use  suoh  highway  for 
railroad  purposes  without  authority  from  the 
Btate«  and  it  is  immaterial  that  the  company  sub- 
sequently acquires  the  fee  to  the  highway  and  the 
land  abutting  thereon. 

6*  A  railway  company  owning  land 
abnMin^  on  a  hif^ liway  indndinflr  the 

'  Use  therein  is  entitled  to  protection  from  tbe  imp 
position  of  additional  burdens  upon  the  road  be- 
yond those  incident  to  its  use  as  a  highway. 

7.  A  steam  railway  cannot  be  eon. 
strocted  alony  a  public  hif^ hway  in  the 


absence  of  a  compensation  to  abutting  owness 
where  they  own  the  fee  In  the  street. 

8.  Equity  will  not  eaEercise  its  power  to 
ei^oin  the  construction  of  a  railroad 
in  a  public  hif^hway  in  favor  of  another 
company  owning  the  abutting  land  and  the  fee 

.  in  the  street  which  has  no  right  to  place  its  own 
tracks  therein  wbere  its  damage  so  far  as  appears 
would  be  merely  nominal  while  the  constructiog 
company  is  acting  under  legislative  authority, 
has  its  roadbed  partly  graded,  is  entirely  solvent^ 
and  the  enjoining  of  its  work  would  result  in 
grievous  disaster  to  its  enterprise  without  any  ad- 
vantage to  complainant. 

(July  «r,  1808.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Chancery  Court  for  Montgomery  County 
in  fsTor  of  defendant  in  a  suit  brought  to  en- 
join defendant  from  constructittg  its  track  over 
lands  alleged  to  belong  to  plaintiff  and  to  be 
necessary  for  tbe  purposes  of  its  business  and 
to  secure  which  no  proceedings  had  been  insti- 
tuted and  no  compensation  made.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mewn.  Brickell*  Semple  A  Chmter  for 
appellant. 

JfeMTS.  Tompkine  A  Troy*  for  appellee: 

Unless  tbe  appellee  was  insolvent  a  court  of 
eciuity  could  not  have  enjoined  tbe  construc- 
tion of  its  road. 

MotAU  AQ,B.  do.  V.  Alabama  M,  B.  Co. 


tlon  that  compensation  shall  be  paid  to  the  owners 
of  land  taken.  Chicago,  Bu  ft  W.  B.  Go.  v.  Wood- 
ward, 47  Kan.  IBL 

And  under  Iowa  Code,  1 4M,  a  city  can  authorize 
tbe  construction  of  a  railroad  in  its  streets  only 
upon  payment  of  damages  to  adjoining  owners. 
6tange  v.  Dubuque,  flS  Iowa,  806;  Merchants  U* 
Barbwlre  Co.  v.  Chicago,  K  &  Q.  B.  Co.  70  Iowa.  lOS. 

The  dedication  of  a  street  to  the  public  does  not 
authorize  its  use  for  an  ordinary  railroad  track. 
Nichols  V.  Ann  Arbor  *Y.  8t.B.  Co.  16  L.  B.  A.8nt 
m  Mich.  86L 

The  public  by  establishing  a  highway  acquires 
only  the  right  of  way  over  it,  with  the  incidental 
right  of  repairing  it.   Chatham  v.  Bralnerd^l  Conn. 

eo. 

And  the  construction  of  a  steam  railroad  on  a 
country  highway  amounts  to  a  taJduir  of  property 
for  which  compensation  must  be  made.  Hastings 
A  G.  I.  B.  Co.  V.  Ingalis,  15  Meb.  128. 

Municipal  authorities  have  no  power  to  authorise 
the  use  of  a  street  by  an  ordinary  railroad  without 
compensation  to  abutting  owners.  Nichols  v.  Ann 
Arbor  ft  Y.  St.  B.  Co.  mxprtu 

liegtelatlve  provisions  authorizing  the  construc- 
tiOQ  of  a  railway  were  held  to  confer  on  the  com- 
pany the  right  only  so  far  as  the  public  easement 
was  concerned,  leaving  the  companies  to  deal  with 
lyrivate  rights  in  the  ordinary  mode.  Williams  y. 
New  York  Cent.  B.  Co.  16  N.  Y.  97. 

M  The  right  of  the  public  in  a  highway  is  an  ease- 
ment, and  one  that  is  vested  in  tbe  whole  public. 
Is  not  the  right  of  a  railroad  company,  if  it  has  a 
rifirht  to  construct  its  track  upon  the  road,  also  an 
easement?  This  cannot  be  denied ;  nor  that  the 
latter  easement  is  enjoyed,  not  by  the  pubUc  at 
large,  but  by  a  corporation;  because  it  will  not  be 
pretended  that  every  man  would  have  a  right  to 
go  and  lay  down  his  timbers,  and  his  iron  rails,  and 
make  a  railroad  upon  a  highway.  Here,  then,  are 
two  easements,  one  vested  in  the  public,  the  other 
in  the  railroad  company.  These  easements  are 
property,  and  that  of  the  railroad  company  Is  val- 
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uable.  How  was  It  acquiredt  It  has  cost  the  com- 
pany nothing.  The  theory  must  be  that  it  Is  carved 
out  and  is  a  part  of  the  public  easement,  and  Is 
therefore  the  gift  of  the  public.  This  would  do,  if 
it  was  given  solely  at  the  expense  of  the  public 
But  it  is  manifest  that  it  is  at  tbe  joint  expense  of 
the  public  and  the  owner  of  the  fee.**  Williams  v 
New  YorklCent  B.  Co.  16  N.  Y.  97. 

To  the  same  effect  is  PhiUlps  v.  iHinklrk,  W.  4 
P.  B.  Co.,  78  Pa.  177,  where  an  adjoining  owner  re 
covered  in  ejectment  against  a  railway  company 
which  occupied  a  road  longitudinally  and  was  com- 
pelled to  build  a  new  road  for  the  public  use. 

In  Springfield  v.  Connecticut  Biver  B.  Co.,  4  Cush. 
71,  Shaw,  OTi.  J".,  said:  ^  The  two  uses  are  almost,  if 
not  whoUy,  inconsistent  with  each  other;  so  that 
taking  the  highway  for  a  railroad  will  nearly  su- 
persede the  former  use  to  which  It  has  been  legally 
appropriated.** 

To  subject  the  owner  of  the  soil  of  a  highway  to 
a  further  appropriation  of  his  land  to  railway  uses 
is  the  imposition  of  a  new  servitude  upon  his  es- 
tate, and  is  an  act  demanding  the  compensation 
which  the  law  awards  when  land  is  taken  for  pub- 
lic purposes.  Imlay  v.  Union  Branch  B.  Co.  M 
Conn.  249, 68  Am.  Dec.  8BS^  Nicholson  v.  New  York 
AN.  H.B.  Co. » Conn.  86, 66  Am.  Dec  860:  While 
V.  Chicago,  St.  L.  ft  P.  B.  Cd.  7L.B.  A.267, 128Ind. 
817;  Burkham  V.  Ohio  ft  M.  B.  Cc  l»Ind.  844. 

By  the  construction  of  a  railroad  in  a  street  so  as 
to  interfere.withthe  access  to  the  buildings  of  the 
adjoining  owner  and  practlcaUy  cut  them  off  from 
the  highway,  a  new  servitude  is  imposed  upon  the 
land  occupied  by  the  street  for  which  the  owner  of 
the  fee  must  be  compensated.  Pennsylvania  B. 
Co.  V.  Duncan,  t  Cent.  Bep.  661,  111  Pa.  864 ;  Penn- 
sylvania S.  y.  B.  Co.  V.  Walsh,  124  Pa.  644. 

And  where  a  railroad  Is  so  constructed  in  a  street 
as  to  Interfere  with  the  drainage  of  the  adjoining 
premises,  this  Is  an  additional  burden  for  which 
compensatioQ  must  be  made.  Pennsylvania  8.  Y. 
B.  Co.  V.  Ziemer.  124  Pa.  660. 

But  when  the  municipality  owns  the  fee  of  the 
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87  Ala.  620:  Caoptr  v.  AnnuUm  A  A,  B.  Co, 
85  Ala.  106. 

Courts  of  equity  should  not  stop  a  great 
public  improvement  like  a  railroad  at  the  in- 
stance of  a  party  whose  damages,  if  there  are 
any  at  all,  must  in  their  very  nature  be  merely 
nominal. 

Sehvrmeier  v.  8t.  Paul  d  P,  B.  Co.  8  Minn. 
118,  88  Am.  Dec.  770;  Zabriskie  v.  Jeney  Oity 
d  B.  B.  Co,  18  N.  J.  Eq.  814;  Boaream  v. 
North  HudMn  County  B,  Co,  40  N.  J.  Eq.  557; 
Hamilton  y.  New  Fork  d  E.  B.  B,  Co.  9 
Paige,  171,  6  L.  ed.  653;  Qarnett  y.  Jackson- 
nille  St.  A.  d  H.  B.  Co.  20  Fla.  889;  Spencers. 
Point  Pleasant  d  O.  B.  Go.  28  W.  Va.  406. 

The  Legislature  having  expressly  authorized 
the  appellee  to  build  its  road  upon  the  public 
highways  of  the  state,  a  court  of  equity,  had 
no  authority  to  enjoin  its  construction  at  the 
instance  of  an  adjacent  landowner. 

Perry  y.  New  Orleatu,  M.  d  0.  B.  Oo.  65 
A1a.*418. 

Thorlns^on*  J.,  delivered  the  opinion  of 
the  court: 

Appellant  is  engaged  in  business  as  a  com- 
mon carrier,  and  as  part  of  its  system  operates 
a  railway  from  Montgomery,  Ala.,  to  West 
Point,  ua.  It  claims  to  be  the  owner  in  fee  of 
certain  lands  adjacent  to  and  north  of  the 
northern  corporate  limits  of  the  city  of  Mont- 


gomery, and  that  said  lands  are  necessary  to 
the  proper  conduct  of  its  busiuess  and  the  suc- 
cessful operation  of  its  road;  that  such  lands 
being  necessary  for  its  uses,  cannot  be  con- 
demned as  a  right  of  way  by  any  other  railroad 
company:  and  that  no  necessity  for  such  con- 
demnation by  any  other  company  can  arise, 
for  the  reason  that  the  lands  adjoining  appel- 
lant's on  the  west  are  suitable  for  such  pur- 
poses and  belong  to  individuals.  The  l&nds  ao 
claimed  Ixy  appellant  lie  partly  in  section  6, 
township  16,  range  18.  and  partly  in  section  81, 
township  17,  range  18,  the  latter  being  imme- 
diately north  of  and  adjoining  the  former.  The 
lands  in  section  6  formerly  belonged  to  one 
Tarleton,  who,  in  1885,  had  the  same  surveyed 
and  divided  into  sixteen  lots,  of  twenty  acres 
each,  and  a  plat  thereof  made  and  recorded  in 
the  office  of  the  Judge  of  probate  for  Montgom- 
ery county,  said  plat  being  known  as  the 
*'  Brice  Battle  Plat."  On  this  plat  there  is  a 
strip  extending  northwani  from  the  southwest 
comer  of  said  section  6,  and  from  the  norifaern 
city  limits  along  the  western  end  of  each  of 
the  lots  numbered  on  said  map,  1, 8,  5, 7.  9,  11, 
18,  15,  which  is  marked  on  said  map  "Road,** 
and  which  strip  originally  constituted  part  of 
the  tract  on  which  said  lots  were  platted. 
Shortly  before  and  also  after  the  recording  of 
this  plat  conveyances  of  said  lots  were  made 
by  Tarleton  and  his  yendees,  referring  to  said 


streets  and  by  a  lawful  exercise  of  anthority  ffrants 
permission  to  locate  railway  traoloB  alonff  a  street 
the  abottiDff  owneis  oannot  reoover  any  damages. 
Grand  Eaplds  &  I.  R.  Go.  v.  Heisel.  88  Kioh.  68, 81 
Am.  Bep.  806;  Moses  v.  Pittsburgh,  Ft.  W.  &  C.  R. 
Co.  21  HI.  616;  Murphy  ▼.  Chicago,  29  TIL  270, 81  Am. 
Dec  807;  Olney  v.  Wharf,  2  West.  Rep.  841,  116  HL 
619;  ChicafTO,  R.  I.  &  P.R.  Go.  v.  Joliet,  79  lU.  26; 
Knox  V.  Kew  York,  56  Barb.  411 ;  Patten  v.  New 
York  Elev.  R.  Ck>.  8  Abb.  N.  G.  845 ;  Hogan  y.  Gen- 
trat  Pac.  R.  Go.  71  Gal.  83. 

But  in  Ohio  it  Is  held  to  make  no  material  dif- 
ference where  the  fee  Is  vested,  and  ^^taere  new 
struotures  and  new  modes  of  travel  devolve  ad- 
ditional burdens  upon  the  land,**  private  rights 
can  be  appropriated  only  upon  the  terms  of  the 
Constitution.  Crawford  v.  Delaware,  7  Ohio  St. 
459;  Cinoinnati  ft  8.  G.  A.  St.  R.  Go.  v.  Cummins- 
viUe,  14  Ohio  St  641;  Soioto  Valley  R.  Go.  v.  Law- 
rence,  88  Ohio  St.  41;  Little  Miami  R.  Go.  v.  Ham- 
bleton,  40  Ohio  St.  496.  So  in  Miseiasippl,  Theobold, 
V.  Louisville,  N.  O.  &  T.  R.  Go.  66  Miss.  279. 

The  proviso  In  the  General  Railroad  Law,  that 
it  shall  not  authorize  any  corporation  to  enter  up- 
on and  occupy  any  street  in  any  Incorporated  oity 
without  the  prior  consent  of  such  city,  does  not 
confer  the  right  to  enter  upon  public  highways  or 
dty  streets  by  virtue  merely  of  such  consent. 
Pennsylvania  R.  Go.  v*  Philadelphia  Belt  Line  R. 
Go.  1  Pa.  Dlst.  Rep.  1, 29  W.  N.  G.  202. 

In  Indianapolis,  B.  &  W.  B.  Go.  v.  Hartley,  67  III 
489, 16  Am.  Rep.  624,  it  was  said:  *'  What  is  said  in 
those  cases  [Moses  v.  Pittsburgh,  F.  W.  &  C.R.  Co. 
and  Murphy  v.  Chicago,  aupra}  is  in  reference  to 
streets  where  the  fee  Is  in  the  corporation  granting 
the  privilege.  No  question  of  an  ordioary  high- 
way is  Involved  in  either  of  them.  We  are  not 
disposed  to  extend  the  principles  or  the  reasoning 
of  these  cases  any  further." 

In  People  v.  Kerr,  27  N.  Y.  188,  affirming  87  Barb. 
857,  It  was  held  that  the  fee  of  the  streets  of  the 
city  of  New  York  is  in  the  city  and  that  the  'legis- 
lative authority  to  construct  a  railroad  on  the  sur- 
face of  the  city  street  without  change  of  grade 
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was  a  legitimate  exercise  of  the  power  of  regulat- 
ing the  use  of  public  streets  for  public  uses.**  See 
Kelllnger  v.  Forty-Second  St.  ft  G.  St.  FeiTy  R.  Co. 
60N.Y.206. 

In  Story  v.  New  York  Elev.  R.  Co.,  11  Abb.  N.  C 
286, 90  N.  Y.  122,  reversing  the  decision  In  8  Abb.  N. 
C.  478,  the  case  of  Williams  v.  New  York  Cent.  R. 
Co.  16  N.  Y.  107,  was  followed. 

The  general  rule  is  now  as  follows : 

1.  Where  the  public  has  acquired  a  mere  right  of 
way  over  the  land  of  another,  the  construction  of  a 
steam  railroad  in  the  streets  of  a  city  Is  an  enlarge- 
ment of  the  use  contemplated  by  the  parties,  and 
Imposes  an  additional  burden,  for  which  compen- 
sation must  be  made.  Williams  v.  New  York  Gent. 
R.C0.16N.  Y.  97. 

2.  Where  the  public  acquires  the  fee  of  a  street 
in  trust  to  be  kept  open  as  a  public  street  forever, 
any  structure  which  is  inconsistent  with  the  con- 
tinued use  of  the  same  as  an  open  public  street  is 
an  additional  burden  and  must  be  compensated 
for.   Story  v.  New  York  Elev.  R.  Go.  iuprcu 

Rutin  Kentucky, Louisiana,  Pennsylvania, and 
South  GaroUna  the  right  of  recovery  Is  denied 
whether  the  fee  be  In  the  public  or  otherwise, 
Blizabethtown  &  P.  R.  Co.  v.  Thompson,  79  Ky.  52, 
where  it  is  said  that  the  decided  weight  of  author, 
ity  in  the  United  States  is  against  this  rule ;  Hill  v. 
Chicago,  St.  L.  &  N.  O.  R.  Co.  88  La.  Ann.  699;  Dan- 
ville,  H.  &  W.  R.  Co.  v.  Com.  73  Pa.  29;  McLauohlin 
V.  Charlotte  &  S.  C.  R.  Go.  6  Rich.  L.  583. 

An  elevated  tramway  is  not  necessarily  public 
Be  Split  Rock  Cable  Road  Co.  84  N.  Y.  S.  R.  109. 

An  elevated  railroad  excludes  light  and  air  from 
the  adjoining  premises  and  is  an  attempt  to  appro- 
priate the  street  to  a  use  essentially  inconsistent 
with  that  of  a  public  street.  Story  v.  New  York 
Elev.  R.  Co.  supra. 

The  principles  of  the  Story  Case  were  affirmed  in 
Lahr  v.  Metropolitan  Elev.  R.  Co.  6  Cent.  Rep.  871, 
104  N.  Y.  268;  Drucker  v.  Manhattan  R.  Co.  8  Cent. 
Rep.  66, 106  N.  Y.  157. 

A  property  owner  deprived  of  unluterrupted  ac- 
cess over  the  street  to  and  from  his  premises,  and 
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map,  and  some  of  them  referring  in  express 
terms  to  the  fact  that  a  road  was  reserved  from 
the  west  end  of  said  lots  and  east  of  the  range 
line.  After  said  lots  had  heen  successiyely  con- 
veyed to  different  parties  in  the  manner  above 
fit ated, Fleming  Freeman  conveyed  to  the  Mont- 
gomeiy  &  West  Point  Railroad  Company*  for  a 
right  of  way,  a  strip  of  land  60  feet  wide  on  each 
side  of  its  track,  from  the  center  line  thereof, 
commencing^  at  the  southern  boundary  line 
of  said  section  6,  and  extending  northward 
through  said  section  6,  and  also  throuffh  said 
section  81.  This  grant  also  included  additional 
lines  east  of  the  track,  not  involved  in  this 
case.  This  deed  is,  by  its  terms,  confirmatory 
of  prior  conveyances  made  by  Figh  and  Stew- 
art in  1888  to  the  Montgomery  Railroad  Com- 
pany of  the  right  of  way  over  the  same  lands, 
hut  which  last- mentioned  deeds  failed  to  desig- 
nate the  width  of  such  right  of  way.  And  in 
1856  Freeman  executed  another  deed  to  said 
Montgomery  &  West  Point  Railroad  Company 
conveying  to  it  in  fee  simple  the  lands  in  said 
sections  81  and  6,  embracing  the  lots  above 
mentioned,  and  on  which  the  said  Jackson 
Ferry  road  is  located.  The  two  conveyances 
from  Freeman  refer  in  terms  to  the  Brice  Bat- 
tle map,  and  designate  the  lots  by  numbers  ac- 
cording to  said  map,  and  it  is  by  virtue  of  these 
two  deeds  appellant  claims  the  property  in 
controversy.    It  having  succeeded  to  the  prop- 


I  erty  and  franchises  of  both  the  Montgomeiv 
Railroad  Company  and  of  the  Montgomery  & 
West  Point  Railroad  Company.  The  width  of 
the  strip  marked  "  Road"  on  the  Brice  Battle 
plat  is  not  designated  on  the  map,  but  prior  to 
the  making  of  the  map  a  road  from  10  to  13 
feet  wide,  in  1826,  and  widening  from  1884 
from  76  to  100  feet,  its  present  width,  was  used 
by  the  public  as  a  highway  extending  over  the 
land,  indicated  on  the  map  as  a  road,  from  the 
southern  line  of  said  section  6  over  the  western 
end  of  said  lots,  and  through  appellant's  lands 
in  said  section  81,  to  a  public  ferry  across  the 
Alabama  river  known  as  "Jackson's  Ferry," 
and  thence  into  what  was  then  Autauga  coun- 
ty. This  road  was  in  use  by  the  public,  as  the 
proof  shows,  from  1826^  and  has  been  known 
for  about  forty  years  or  more  as  the  "  Jackson 
Ferry  Road."  Appellant's  railroad  was  built 
about  1888  under  a  charter  granted  in  1884  by 
the  Legislature  of  this  state  to  the  Montgomery 
Railroad  Company,  to  the  property  rights  and 
franchises  of  which  company  appellant  has 
succeeded  as  above  stated.  Amon^  other  pro- 
visions of  said  charter  is  the  following:  "And 
he  it  further  enacted  that  in  the  construction 
of  said  railroad  the  president  and  directors 
shall  not  obstruct  or  use  any  public  roads  now 
or  hereafter  to  be  established,  but  shall  pro- 
vide convenient  ways  by  which  they  shall  cross 
the  railroad.''   In   1891  the  Montgomery  & 


of  liflrht  and  air,  by  the  erection  and  use  of  an  ele- 
vated railroad  in  front  of  bis  premises.  Is  entitled 
to  redress  for  the  injury  xeoeived,  irrespective  of 
the  question  of  title  to  the  street.  Mattlage  v.  New 
York  Blev.  B.  Ck>.  88  K.  T.  &  B.  91& 

The  appropriation,  by  an  elevated  railroad  com- 
pany, of  a  street  in  front  of  the  premises  of  an  ad- 
joining owner  who  owns  the  fee  to  the  center  of 
the  street,  without  making  compensation  therefor, 
18  an  injury  to  the  inheritance,  within  the  meaninff 
of  N.  Y.  Code  Civ.  Proc.,  1 1(166,  providing  that  a 
peraon  seised  of  an  estate  in  remainder  or  rever- 
sion may  maintain  an  addon  founded  upon  an  In- 
Jury  to  the  Inheritance,  notwithstanding  any  Inter- 
veniDg  estate  for  Ufe  or  yeurs.  Mortimer  v. 
Hanhattan  B.  Co. »  N.  Y.  8.  R.  2B3. 

Tot  noU  on  right  to  use  of  public  streets  by 
railroads,  see  Ottawa,  O.  C.  8b  C.  G.  R.  Co.  v.  Lar- 
aen  (Kan.)  2  L.R.A.  50. 

For  right  to  construct  elevated  railroad  In  street, 
oee  Koob  v.  North  Ave.  R.  Co.  (Md.)  15  L.  B.  A. 
2T7,  and  nots. 

Street  raUtoayt, 

The  laying  of  a  horse  railway  track  in  a  public 
€treet  is  not  taking  the  property  of  the  owner  of 
the  road  for  public  use  so  to  entitle  him  to  compen- 
sation anew.  Hinchman  v.Paterson  Horse  B.  Co.  17 
N.  J.  Eq.  76, 80  Am.  Bee.  252  ;  Savannah  &  T.  B.  Co. 
V.  Savannah,  45  6a.  OOt ;  South  Carolina  B.  Co.  v. 
Steiner,  44  Ga.  546;  Hiss  v.  Baltimore  &  H.  Pass.  B. 
•Co.  52  Md.  243,  86  Am.  Bep.  871 ;  Atty-Oen.  v.  Met- 
ropolitan B.  Co.  125  Mass.  516, 28  Am.  Bep.  264;  Jer- 
sey City  ft  B.  B.  Co.  T.  Jersey  City  &  H.  H.  Horse  B. 
<k>.  20  N.  J.  Eq.  61 :  Elliott  v.  Fair  Haven  &  W.  B. 
-Co.  82  Conn.  679;  Elchels  v.  Evansville  St.  B.  Co.  78 
Ind.  281, 41  Am.  Bep.  661;  Finch  v.  Blverslde  &  A. 
B.  Co.  87  Cai.  507;  Brown  v.  Duplessts,  14  La.  Ano. 
-654;  Iron  Mountain  B.  Y.  Blogham,  87  Tenn.  622 ; 
Smith  Y.  East  End  St.  B.  Ca  87  Tenn.  626. 

The  construction  and  operation  of  a  horse  rail- 
way in  the  public  streets  of  a  city  do  not  entitle 
«  private  individual  to  compensation  unless  his 

17  L.  H.A. 


property  is  speoiaUy  damaged.  Osmpbell  v.  Met- 
ropolitan St.  B.  Co.  82  Ga.  820;  Hobart  v«  Mil- 
waukee B.  Co.  27  Wis.  IM. 

In  Sears  v.  Marshalltown  B.  Co.,  65  Iowa,  742,  the 
fee  of  the  street  being  in  the  public,  it  was  held 
that  the  municipality  might  grant  to  a  horse-rail- 
way company  power  to  lay  its  tracks  In  the  city 
streets  without  compensating  the  abutting  owners, 
under  a  statute  providing  for  compensation 
in  the  case  of  the  oonstructlon  of  a  i**  railway 
track ;  **  but  it  was  not  decided  whether  or  not,  ir- 
respective of  such  a  statute  such  a  railway  adds  a 
new  bmrden. 

A  legislative  Act  authorizing  the  oonstructlon  of 
a  street  horse  railway,  without  providing  any 
compensation  to  abutting  property  holders  is  valid, 
as  such  roads  are  not  additional  burdens  upon  the 
soil  of  the  street.  State  v.  Jacksonville  St.  B.  Co. 
(Fla.)  Feb.  9, 1882;  Bandall  v.  Jacksonville  S.  B.  Co. 
19  Fla.  410. 

The  Pennsylvania  Act  of  May  14, 1880,  authoriz- 
ing the  construction  of  street  railways  over  turn- 
pike roads.  Is  not  unconstitutional  in  failing  to 
provide  compensation  to  private  owners,  since  it 
does  not  autiiorize  the  taking  of  private  property. 
Heilman  v.  Lebanon  ft  A.  B.  Co.  10  Pa.  Co.  Ct. 
Bep.  241. 

The  construction  of  an  ordinary  street  railway 
in  a  city  street,  the  paved  portion  of  which  is  twen- 
ty-five feet  wide,  does  not  create  an  additional 
servitude.  People  v.  Ft.  Wayne  &  S.  B.  Co.  (Mich.) 
16  L.  B.  A.  752. 

A  horse  railroad  constructed  under  legislative 
authority  on  the  smrfaoe  of  a  street,  the  fee  of 
which  is  in  the  dty,  is  not  an  additional  servitude; 
but  an  occupation  by  a  street  railway  company  of 
the  street  for  the  storing  of  cars  is  an  unreasonable 
use.    Mahady  v.  Bushwick  B.  Co.  91  N.  Y.  148. 

The  operation  of  a  street  railroad  by  steam  mo- 
tors, when  authorized  by  law,  on  a  public  street,  is 
not  an  additional  burden,  but  is  a  modem  and  lm« 
proved  use  of  the  street,  as  a  public  way.  Williams 
V.  aty  Electric  St.  B.  Co.  41  Fed.  Bep.  5B6;  Newell 
V.  Minneapolis  L.  ft  M.  B.  Co.  85  Minn.  112;  Briggs 
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July, 


Sylacauga  Railroad  Company  obtained  from 
the   (reDeral  Assembly   of  Alabama  an  Act 

granting  it  riirhts  of  way  across  and  along  pub- 
c  roads,  and  streets  and  alleys  in  unincorpo- 
rated villages  and  town  sites,  and  afterwaitis, 
by  authority  of  another  Act,  this  company  was 
reorganized  under  the  name  of  the  Alabama 
Grand  Trunk  Railroad  Company,  the  new 
compaoy  bein^  the  appellee.  Pursuant  to  the 
IcjE^islative  authority  aforesaid,  ajtpellee  ob- 
tained from  the  board  of  revenue  of  Montgom- 
ery county  the  right  to  construct  its  road  suong 
said  Jackson  Ferry  road  from  Groom  street, 
at  the  northern  limits  of  the  city  of  Montgom- 
ery, northwards,  and  parallel  with  appellant's 
road,  to  the  extent  (and  beyond)  that  said  road 
passes  through  appellant's  lands:  the  tatter's 
railroad  being  east  of  said  Jackson  Ferry  road, 
and  not  on  it. 

Appellee  was  proceeding  to  build  its  road- 
bed along  said  Jackson  Ferry  road  through 
said  sections  6  and  81  when  appellant  filed  its 
bills  for  an  injunction,  claiming  to  be  the  owner 
of  the  property  on  which  appellee's  road  is 
being  constructed;  that  appellee  had  entered 
upon  its  lands  without  its  consent,  and  without 
making  compensation;  that  it  is  not  necessary 
that  appellee  should  take  its  lands  for  a  right 
of  wa^;  that  said  lands  are  necessary  to  the 
operation  of  its  own  road;  and  that  irreparable 


damai^  will  result  to  appellant,  unless  the  in- 
junction be  granted;  and  that  appellee  is  in- 
solvent. The  bill  also  contains  other  aver- 
ments, not  material  to  be  considered  under  the 
view  we  take  of  the  case.  Appellee  answered 
the  bill,  denying  appellant's  ownership  of  the 
property  on  which  it  is  locating  and  oonstnict- 
ing  its  roadbed,  and  averring  that  it  is  building 
its  railway  on  a  public  road,  viz.,  the  said 
Jackson  Ferry  road,  and  that  it  has  authority 
for  such  purpose  from  the  General  Assembly 
of  Alabama,  and  from  the  board  of  revenue  of 
Montgomery  county,  and  denying  its  insolv- 
ency; and  also  denying  that  irreparable  or 
other  damage  will  resiut  to  appellant  by  the 
construction  of  its  road,  and  also  setting  up  as 
defensive  matter  many  of  the  facts  above  de- 
tailed. Testimony  was  taken  by  both  parties, 
and  the  cause  was  submitted,  on  motion  to  dis- 
solve the  injunction,  to  dismiss  the  bill  for  the 
want  of  equity,  and  for  final  decree.  The 
chancery  court  rendered  a  decree  denying  re- 
lief, dissolving  the  injunction,  and  dismissing 
the  bill,  and  the  appeal  is  from  that  decree. 

Prima  facie  the  bill  makes  out  a  clear  caae 
for  injunctive  relief — not  a  case  of  trespass  on 
lands  by  a  corporation  or  individual  not  invest- 
ed with  the  right  of  eminent  domain,  which, 
in  order  to  authorize  relief,  must  be  alleged  to 
be  attended  with  the  insolvency  of  the  defend- 


V.  Lewlston  &  A.  Horse  B.  Go.  i  New  Eng.  Bep.  640,  •  ates  no  additional  servitude,  and  ooostitutes  no  In- 


79  Me.  863.  I 

But  the  use  of  steam  as  a  motive  power  by  a 
street  railway,  by  a  motor  indosed  and  about  the 
Blase  of  an  ordinary  street-car,  making  no  noise  by 
emission  of  steam,  and  consuming'  the  smoke,  was 
involved  in  a  Micbifiran  case,  in  which  the  court 
was  divided  on  the  question  whether  or  not  it  was 
an  additional  burden  or  servitude  upon  the  rights 
of  the  abutting  owners  in  the  highway.  Nichols  v. 
Ann  Arbor  &  Y.  St.  B.  Co.  16  L.  B.  A.  871, 87  Mioh. 
861. 

And  In  East  End  6t.  B.  Co.  v.  Doyle,  9  L.  B.  A. 
100, 88  Tenn.  747,  it  was  held  that  a  railway  whose 
oars  are  propelled  by  a  dummy  steam  enRine  and 
used  for  passenirers  only.  Is  a  burden  in  addition 
to  that  contemplated  in  the  original  dedication 
where  the  adjolnrng  proprietor  owns  the  fee  to  the 
center  of  the  street. 

A  street  railway  uslnfir  steam  as  the  motive  power 
is  an  additional  burden.  Stanley  v.  Davenport^  64 
Iowa,  468,  £7  Am.  Bep.  216. 

The  use  of  eiectrlolty  for  propelling  street-cars 
does  not  impose  a  new  servitude  upon  the  streets^ 
so  as  to  entitle  abutting  lotowners  to  additional 
compensation.  Koch  v.  North  Ave.  B.  Co.  (Md.)  16 
L.  B.  A.  877;  Taggart  v.  Newport  8u  B.  Ck>.  7  L.  B. 

A.  206, 16  B.  I.  668. 
The  occupation  of  a  highway  by  an  electrio  street 

railway,  under  the  Pennsylvania  Act  of  Mayli, 
18S9,  authorizing  it  to  cross  railroad  tracks  at  grade, 
is  not  an  additional  burden  upon  the  highway 
which  entitles  a  railroad  company  to  compensation 
as  owner  of  tbe  abutting  land  at  the  crossing. 
Pennsylvania  B.  Ck>.  v.  Braddook  Electric  B.  Ck).  1 
Pa.  Dist.  Bep.  606, 22  Pittsb.  L.  J.  N.  S.  41B. 

The  construction  of  car  tracks  in  the  streets  of  a 
city,  and  the  erection  of  poles  along  the  sides  of 
streets,  for  an  electrio  railway,  is  not  a  new  taking 
of  the  street  or  the  imposition  of  an  additional 
servitude  on  the  property  of  abutting  owners,  so  as 
to  entitle  them  to  compensation  or  to  enjoin  the 
operation  of  such  railway.    Lockhart  v.  Gralg  St. 

B.  Co.  189  Pa.  419. 
The  erection  of  poles  for  electric-street  railways 

Is  ancillary  to  a  proper  use  of  the  street,  and  ore- 

17  L.  R.  A. 

See  also  33  L.  R.  A.  120;  37  L.  R.   A.  856; 
575;  43  L.  R.  A.  288. 


jury  to  the  abutting  owner's  reversionary  Interest, 
so  long  as  they  do  not  interfere  with  his  aooeas  to 
and  use  of  his  land.  Detroit  City  B,  Oo.  y.  Mills,  86 
Mich.  634. 

This  case  was  foUowed  in  Dean  v.  Ann  Arbor  SL 
B.  Co.  (Mich.)  Oct.  27, 1882,  where  it  was  held  that 
an  electrio  railway  with  poles  and  oveihead  wires 
Imposes  no  new  burden. 

The  use  of  sidewalks  for  the  erection  of  electric 
street-railway  poles  is  not  a  new  taking,  or  the  im- 
position of  such  additional  servitude  on  [abutting 
property  as  to  entitle  the  owners  to  compensation; 
and  a  street-railway  charter  making  no  provision 
for  damages  therefor  is  constitutionaL  Com.  v. 
West  Chester,  8  Lana  L.  Bev.  286, 9  Pa.  Co.  Ct.  Bep. 
642. 

The  use  of  a  public  street  for  street-railroad  pur- 
poses is  not  the  imposition  of  an  additional  servi- 
tude, and  does  not  entitle  the  abutting  landowners 
to  compensation,  wheUser  the  motive  power  of  the 
cars  be  horses,  electricity,  or  a  burled  cable.  Baf- 
ferty  v.  Central  Traction  Co.  1  Pa.  Adv.  Bep.  418. 
29  W.  N.  C.  642. 22  Pitts.  L.  J.  N.  S.  819. 

Judge  Cooley  says:  **  Perhaps  the  true  distinc- 
tion is  not  to  be  found  in  the  motive  power  of  the 
railway,  or  in  the  question  whether  the  fee  simple 
or  a  mere  easement  was  taken  in  the  original  ap- 
propriation, but  depends  upon  the  question  wheth- 
er the  railway  constitutes  a  thoroughfare,  or,  on 
the  other  hand,  is  a  mere  local  con  venienoe.  When 
land  is  taken  or  dedicated  for  a  town  street  it  is 
unquestionably  appropriated  for  all  the  ordinary 
purposes  of  a  to  wn  street:  not  merely  the  purposes 
to  which  such  streets  were  formerly  applied,  but 
those  demanded  by  new  improvements  and  wants.^ 
Cooley,  Const.  Lim.  6th  ed.  688. 

The  New  Tork  mis. 

It  was  early  held  that  a  horse  railroad  in  the 
street  of  a  city  and  constructed  upon  a  grade  level 
with  its  surface  is  not  such  an  additional  burden 
imposed  on  the  land  as  will  entitle  the  owner  of  Che 
soil  to  compensation  in  damages.  Brooklyn  Cent. 
&  J.  B.  Co.  V.  Brooklyn  City  B.  Co.  83  Barb.  420; 
Mason  v.  Brooklyn  City  &  N.  B.  Co.  85  Barb.  878. 


39  L.  R.  A.  751;  41  L.  R.  A.  345, 
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ant,  or  the  iDsufficiency  of  legal  remedies,  but 
a  case  which  calls  for  liie  exercise  of  the  special 
jarisdiction  inhering  in  courts  of  equity  to  pre- 
vent abuse  of  their  powers  by  corporations  and 
individuals  investea  with  the  right  of  eminent 
domain,  and  to  restrain  them  within  the  limits 
of  such  powers.  This  last-mentioned  jurisdic- 
tion rests  upon  a  different  principle  from  that 
which  governs  in  cases  of  trespass,  nuisance, 
or  waste,  and  is  exercised  by  courts  of  equity. 
in  proper  cases,  without  reference  to  the  insuf- 
ficiency of  legal  remedies  or  irreparable  dam- 
age. Highland  Ave,  db  B,  R.  Go,y,  Birmingham 
Union  H.  Oo.  98  Ala.  505;  Ea8t  db  West  JEL  Co,. 
▼.  East  Tennessee,  V,  A  O.  R  Co.  75  Ala.  276. 
The  case,  however,  as  developed  by  appellee's 
answer  and  the  testimony  of  both  pardes,  as- 
sumes a  different  aspect  from  that  which  ap- 
pears on  the  face  of  the  bill.  We  find  the  facts 
reasonably  and  satisfactorily  established  bv  the 
testimony  to  be  as  heremabove  set  forth, 
whence  it  appears  that  appellant,  instead  of 
owning  for  its  corporate  purposes  the  property 
on  which  appellee  is  laying  it«  tracks,  has  no 
other  claim  thereto  than  such  as  exists  by 
virtne  of  the  two  deeds  from  Freeman,  and  that 
by  one  of  these  a  mere  right  of  way  of  50  feet 
on  the  west  side  of  its  road  is  conveyed,  which 
rf>spondent  claims  does  not  include  the  Jack- 
son Ferry  road,  and  which  the  testimony,  at 


least,  leaves  in  doubt,  and  the  other  deed 
conveyed  lands  which*  originally  included 
the  land  now  constituting  the  Jackson  Ferry 
road,  but  which,  before  such  conveyance,  had 
become  a  public  road,  as  to  part  of  it  by 
express  dedication,  and  as  to  the  whole  of 
it  by  long-continued  and  uninterrupted  use 
by  the  public  under  circumstances  which 
had  fixed  its  status  as  a  public  road,  and 
which,  in  point  of  fact,  as  some  of  the  wit- 
nesses show,  had  been  in  use  as  a  public 
road  before  the  dedication  bv  Tarleton  in  1850. 
In  assuming  that  the  proof  shows  a  right  in 
the  public  to  the  Jackson  Ferry  road  by  user 
and  prescription,  we  do  not  ignore  the  prin- 
ciple declared  by  this  court  in  the  case,  cited 
by  appellant,  of  'Bosser  v.  Bunn,  66  Ala.  89,  as 
applicable  to  paths  and  roads  marked  out 
through  wild  lands  in  early  settlements,  and 
followed  whenever  private  or  public  conven- 
ience call  for  them,  and  we  observe  that  some 
of  appellant's  testimony  shows  that  at  the  time 
the  public  use  of  this  road  was  begun  "it  was 
a  wild  and  wooded  country"  from  the  city  to 
Cypress  branch. 

All  inference,  however,  that  the  use  of  this 
road  was  commenced  as  a  temporarv  way 
through  wild  lands,  for  private  or  public  con- 
venience, is  repelled  by  the  controlling  fact, 
shown  by  the  proof,  that  the  road  from  the 


But  the  supreme  court  In  Brookl5ii  Gent.  &  J.  R. 
Oo.  V.  Brooklyn  CSity  R.  Ck>.,  suprcu,  laid  down  a  dis- 
tinction between  the  case  of  a  steam  railrocul  and 
the  case  of  a  horse  railroad,  and  held  that  the  use 
of  a  city  street  for  the  use  of  an  ordinary  horse 
railroad  is  no  new  burden,  bat  simply  a  new  mode 
of  employing  a  public  easement.  And  see  Van 
Bokelen  v.  Brooklyn  City  R.  Oo.  5  Blatobf .  879.  In 
the  opinion  delivered  in  the  case  of  Wager  v. 
Troy  Union  R.  Oo.,  25  N.  Y.  6S98,  reference  is 
made  to  the  distinction  claimed  to  exist  between 
railroads  operated  by  steam  and  horse  power,  and 
the  following  language  is  used:  "  With  a  single 
tradL,  and  particularly  if  the  oars  used  upon  it 
were  propelled  by  horse  power,  the  Interruption  of 
the  public  easement  in  the  street  might  be  very 
trifling  and  of  no  practical  consequence  to  the  pub- 
Uo  at  large.  But  this  consideration  cannot  affecst 
the  question  of  right  of  property  or  of  the  increase 
of  the  burden  upon  the  soiL  It  would  present 
simply  a  question  of  dCRree  in  respect  to  the  en- 
largement of  the  easement  and  would  not  affect 
the  principle  that  the  use  of  a  street  for  the  pur- 
pose of  a  railroad  imposed  upon  it  is  a  new  bur- 
den.'** 

And  In  Craig  v.  Rochester  City  &  B.  R.  Co.,  89 
Barb.  484,  the  precise  question  was  presented  and 
adjudicated  audit  was  held  that  the  running  of  a 
hoiae  railroad  in  the  streets  of  Rochester  imposed 
an  additional  burden  on  the  land  of  the  adjoining 
proprietor.  This  case  was  affirmed  in  89  N.  Y.  404, 
where  Miller,  J.,  in  delivering  an  opinion,  said: 
^The  use  of  a  railroad,  no  matter  how  it  is  oper- 
ated, whether  by  horse  or  steam  power,  necessa- 
rily includes,  to  a  certain  extent,  an  exclusive  oc- 
cupation of  a  portion  of  tbe  highway,  for  the  track 
of  the  road,  and  the  running  of  its  cars  by  the  com- 
pany, and  a  permanent  occupation  of  the  soil.  It 
requires  that  all  other  parties  shall  stand  aside,  and 
make  way  for  its  progress.  This  is  clearly  incon- 
sistent with  the  legal  object  and  design  of  a  high- 
way, which  is  entirely  open  and  free  to  all,  for  pur- 
poses of  locomotive  travel  and  transportation. 
The  enjoyment  of  the  easement  \n  a  highway  never 
confers  an  exclusive  right  upon  any  one  who  may 
have  occasion  to  use  it,  while  the  lasdng  down  of 
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rails  and  the  employment  of  cars,  is  to  the  detri- 
ment and  exclusion  of  all  others  at  the  time  when 
the  cars  are  running,  and  a  restraint  upon  a  free, 
undisturbed  and  general  public  use.  It  is  an  asser- 
tion of  a  right  to  the  possession  of  the  highway  by 
the  corporation,  and  an  appropriation  of  it  to  pri- 
vate occupation,  which,  l^  lapse  of  time,  might 
ripen  mto  a  right,  and  vest  a  tll^e  in  the  company.** 
The  decision  of  Craig  v.  Rochester  City  ft  B.  R. 
Oo.  has  no  application  when  the  fee  as  well  as  the 
easement  is  vested  in  the  public.  Kellinger  v. 
Forty-SeoondBt.  ft  O.  St.  Ferry  B.  Co.  60  N.  Y.  206. 

Sewers  and  drains. 

Sewers  and  drains  being  necessary  for  tbe  public 
health  their  construction  m  the  [streets  is  not  an 
additional  burden.  Boston  v.  Richardson,  18  Al- 
len, 146:  Warren  v.  Grand  Haven,  80  Mich.  84:  Kel- 
sey  V.  King,  82  Barb.  410;  LCincinnatii  v.  Penny,  21 
Ohio  St.  480:  Stoudinger  v.  Newarlc,  28  K.  J.  Eq. 
446;  Leeds  v.  Richmond,  102  Ind.  872;  Mlchener  v. 
Philadelphia,  U  Cent.  Rep.  808, 118  Pa.  536;  White 
V.  Yazoo,  27  Miss.  857;  Fisher  v.  Harrisburg,  2  Grant, 
Cas.  201;  Traphagen  v.  Jersey  aty,  28  N.  J.  Eq.  206. 

The  reparation  of  a  highway  compensation  for 
which  is  included  in  the  damages  assessed  to  a  per- 
son for  laying  out  a  road  upon  his  land  *'  embraces 
and  extends  to  the  making  of  such  gutters,  drains, 
and  sewers  as  are  necessary  and  proper  in  order  to 
preserve  the  highway  m  good  condition  for  the 
purposes  for  which  it  was  made.  And  for  those 
purposes  we  have  no  doubt  that  it  is  as  competent 
to  construct  drains  and  sewers  below,  as  it  is  upon 
tbe  surface  of  the  ground.  On  ordmary  country 
roads  the  gutters  upon  their  sides  are  usually 
deemed  sufficient  to  carry  off  the  water  and  filth 
upon  them.  In  populous  places,  however,  where 
they  accumulate  in  greater  quantities  or  where  it 
may  be  necessary  for  the  public  to  use  for  passing 
and  other  proper  purposes  every  part  of  the  high- 
way. It  is  frequently  requisite  to  make  the  drains 
of  the  highway  beneath  Its  surface,  and  the  safety 
as  well  as  the  commodiousness  of  the  public  travel 
and  the  health  fulness  of  the  people  in  its  vicinity, 
may  also  require  it."  It  is  no  objection,  therefore, 
to  a  sewer  in  a  highway  that  it  is  made  beneath  the 
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time  of  its  earliest  use  extended  from  the  then 
town  of  Montgomery  to  a  public  ferry  across 
a  nayigable  river;  and  this  fact,  in  connection 
with  the  character  and  lenjB^th  of  the  user,  is 
not  only  persuasive,  but  convincing,  that  such 
user  was  from  its  incipiency  the  beginning  of 
a  right  of  prescription,  which,  by  the  lapse  of 
twenty  years,  ripened  into  the  conclusive  pre- 
sumption of  a  grant  Bosser  y.  Bunn,  iupra; 
Elliott,  Roads  &  StreeU,  p.  184.  Whatever 
rights,  however,  the  public  may  have  acquired 
in  this  road  prior  to  the  year  1886,  there  can 
be  no  controverting  the  fact  that  from  and  after 
that  year  it  was,  as  to  part  of  it,  a  public  high- 
way by  the  act  of  the  owner  dedicatins  it  to 
the  use  of  the  public.  In  January,  1885,  the 
owner  of  the  property,  one  Tarleton,  had  the 
same  surveyed  and  laid  off  into  lots  and  roads, 
and  a  map  thereof  made  and  recorded,  said 
map  showing  the  location  of  the  road  in  con- 
troversy; and  just  before  and  after  the  record- 
ing of  such  map  lots  were  sold  and  conveyed 
by  Tarleton  ana  his  vendees,  the  conyeyances 
referring  in  terms  to  the  map,  and  describing 
the  lots  conveyed  according  to  their  numbers  on 
such  map.  In  the  case  of  Webb  ▼.  DemopolU, 
<at  the  present  term,)  in  speaking  of  sales  of 
lots  described  in  the  conveyances,accordlng  to  a 
map  which  the  proprietor  had  placed  on  record 
andupon  which  spaces  were  marked  to  indi- 
cate streets^  this  court  said:    "One  thing  more, 


and  only  one  thing,  was  necessary  to  complete 
the  dedication  so  as  to  make  it  forever  irrev- 
ocable. That  one  thing  was  the  sale  and 
conveyance  of  lots,  or  even  the  sale  and  con- 
veyance of  a  single  lot,  in  the  town  of  De- 
mopolis  by  reference  to,  and  according  to.  the 
survey  lines  of  the  plan  or  map  which  had  this 
street  marked  upon  it.  By  such  sales,  or  one 
such  sale,  every  line  of  the  survey  which 
served  to  mark  those  parts  of  the  site  which 
were  intended  to  be  reserved  from  sale  for  the 
use  of  the  public  became  unalterably  fixed. ^ 
dedicated  to  the  public  for  all  time."  Beed  v. 
Birmingham,  92  Ala.  889;  Shiant  v.  Savannah 
db  W.  B,  Co,  90  Ala.  64;  Demopolu  v.  WM, 
87  Ala.  659;  Elliott,  Roads  &  Streeto,  p.  89. 
And  the  same  principle  applies  where  sales 
and  conveyances  are  made  according  to.  or  by 
reference  to,  an  unrecorded  map.  8taU  v. 
Trask,  6  Yt.  855,  27  Am.  Dec.  554,  and  au- 
thorities cited  in  note  on  page  568.  This  ad 
of  dedication,  as  above  shown,  was  prior  to 
the  deeds  from  Figh  and  Stewart  to  the  Mont- 
gomery Railroad  Company,  conveving  the 
right  of  way  in  1888,  and  prior  to  Freeman's 
deeds  in  1850  and  1856  to  the  Montgomery  A 
West  Point  Railroad  Company. 

As  stated  above,  however,  there  was  one 
fact  left  undetermined  by  the  act  of  dedica- 
tion, viz.,  the  width  of  the  road.  That  is 
neither  shown  by  any  writing  on  the  map,  nor 


flortace  of  the  ground  If  the  etroumstaDoes  render 
it  proper  so  to  oonstruot  it.  Gone  v.  Hartford,  28 
Oonn.a08. 

But  a  sewer  for  the  ezdusive  benefit  of  the  in- 
habitants of  one  town  cannot  be  oonstruotedalonfir 
a  highway  In  another  town,  without  oompeoaatlon 
to  abutting  owners  of  the  fee  In  the  highway. 
Van  Brunt  v.  Flatbush,  87  N.  T.  &  R.  flSi,  revetslnff 
M  Hun,  m. 

Water  andooBpipei, 

An  abutting  owner  is  not  entitled  to  damages 
for  the  laying  by  a  otty  of  water-pipes  In  a  street 
of  which  It  owns  the  fee.  Re  Newton,  16  K.  Y. 
8upp.  960;  Orooka  v.  Flatbush  Water- Works  Go.  29 
Hun,  245. 

Laying  and  maintaining  a  pipe  line  at  the  ordi- 
nary depth  under  the  surface  of  a  public  highway 
Imposes  an  additional  burden  not  contemplated  by 
the  owner  or  the  public  authorities  when  the  land 
was  appropriated  for  the  purposes  of  a  public  road, 
and  is  a  burden  which  to  some  extent  abridges  the 
rights  of  the  owner  in  the  boU,  and  hence  is  a  tak- 
ing within  the  meaning  of  the  constitutional  pro- 
vision, requiring  compensation  to  be  made  for  the 
property  taken,  injured,  or  destroyed.  Sterlings 
App.  2  Cent.  Rep.  49,  111  Pa.  8S. 

In  Bloomfleld  &  R.  Nat.  Gaslight  Go.  v.  Galkins, 
€2  N.  T.  886,  it  was  held  that  a  corporation  has  no 
authority  to  lay  its  pipes  in  a  country  highway 
without  the  consent  of  or  without  the  appraisal 
and  payment  of  compensation  to  the  owner  of  the 
land. 

To  the  same  effect  are  Bloomfleld  &  B.  Nat.  Gas- 
light Co.  V.  Richardson,  68  Barb.  487;  and  Kincaid 
y.  Indianapolis  Nat.  Gas  Go.  8  L.  B.  A.  602, 124  Ind. 

sn, 

Tdeontph  and  teleplione  poles  and  wins. 

A  telephone  company  may  erect  its  wires  and 
poles  in  a  dty  street.  JuUa  Bldg.  Asso.  v.  Bell 
Teleph.  Ca  6  West.  Rep.  867, 88  Mo.  276. 

A  highway  may  be  used  under  authority  of  the 
Legislature  for  the  erection  of  poles  and  wires  by 
a  telegraph  company.  Pierce  v.  Drew,  186  Mass. 
76,  49  Am.  Rep.  7. 
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But  a  telephone  line  In  a  country  highway  Is  an 
additional  burden  upon  the  fee  entitling  Its  owner 
to  compensation.  Blashfleld  v.  Empire  State 
Teleph.  ATeleg.  Go.  18  N.  Y.  8upp.  2B0:  Haverford 
Electric  Light  Go.  v.  Hart.  1  Pa.  Dist.  Rep.  67L 

The  additional  burden  of  a  line  of  telegraph 
poles  and  wires  cannot  he  imposed  upon  a  high- 
way the  fee  of  which  is  in  the  abutting  owner, 
without  his  consent  or  condemnation  proceedings 
and  additional  compensation.  Pacific  P.  Teley. 
Gable  Go.  V.  Irvine,  48  Fed.  Bep.  UB;  Western  U. 
a:eieir.Go.  V.  Wflliams,  8L.B.  A.  428,  U  Ya.L.  J.  2691 

And  the  rule  Is  the  same  even  when  the  fee  is  In 
the  publia  Stowers  v.  Postal  Teleg.  Cable  Go.  19 
L.  B.  A.  864, 68  Miss.  669. 

The  New  York  statute  empowering  telegraph 
companies  to  erect  thete  lines  along  highways 
merely  consents  to  snch  use  so  far  as  the  public  is 
concerned,  and  confers  no  rights  as  against  the 
owners  of  the  fee.  Blashfleld  v.  Empire  State 
Teleph.  &  Teleg.  Go.  18  N.  Y.  Supp.  260. 

That  the  damages  occasioned  by  the  imposing  of 
an  additional  burden  upon  the  fee  of  land  used  as 
a  highway  are  inconsiderable,  and  that  kindred 
corporations  have  buUt  their  lines  along  highways 
without  compensating  the  owners  of  the  fee.  is  no 
defense  in  favor  of  a  telephone  company  so  con- 
structing its  lines  to  a  suit  by  such  owners.    Ibid, 

As  to  electric  wires  In  city  streets,  see,  further. 
Suburban  Light  ft  P.  Go.  v.  Boston,  10  L.  B.  A.  487, 
158  Mass.  200. 

As  to  telegraph  lines  in  raflway  right  of  way,  see 
American  Teleph.  ft  Teleg.  Go.  v.  Smith,  7  L.  B.  A. 
800, 71  Md.  686. 

Markete. 

The  appropriation  of  a  street  of  a  city  for  the 
purposes  of  a  market  is  an  additional  burden. 
Staljp  V.  Laverack;  84  N.  J.  L.  801. 

It  was  long  ago  held  in  England  that  an  indict- 
ment would  lie  for  holding  a  fair  In  a  highway  un- 
less such  use  were  legalised  by  custom.  Bex  v. 
Smith,  4  Esp.  108:  Bex  v.  Oanfleld,  6  Bq>.  186. 

In  Lutterloh  v.  Gedar  Keys,  16  Fla.  806,  It  was 
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by  Inference  from  anytbing  that  appears  tbere- 
on,  there  being  do  scale  or  other  standard 
of  measurements  for  the  spaces  indicating  on 
the  map  tbe  boundaries  of  the  roads.  But  this 
defect  Qoes  not  invalidate  the  dedication,  the 
Jaw  itself  f  umishine  the  mode  by  which  the 
boundaries  are  flzea  in  such  cases.  Knou^ 
T.  MumMtine,  dO  Iowa,  248;  MdUory  y,  Mont- 
gomery  County,  48  Iowa,  681;  Datenport  Mut» 
Bae,  F,  dt  L,  Auo.  t.  Schmidt^  15  Iowa,  213. 
The  three  modes  known  to  the  law  for  tixiDg 
the  widtii  or  boundaries  of  a  road  are  by  ex- 
press dedication,  by  tbe  judgment  of  the  court 
m  l^al  proceedings  under  the  right  of  eminent 
domain,  and,  as  in  this  case,  where  the  right  to 
the  way  depends  solely  upon  user,  the  width 
of  the  way  and  the  extent  of  the  servitude  are 
measured  by  the  character  of  the  user.  El- 
liott, Roads  &  Streets,  p.  288  0t  9eq.;  Id.  p.  186. 
In  the  absence  of  proof  to  the  contrary,  it 
might  be  presumed,  as  urged  by  appellant's 
counsel,  that  Tarleton,  by  making  the  dedica- 
tion in  the  form  in  which  it  was  made, — that 
Is,  without  specifying  the  width  of  the  road, — 
intended  it  to  be  of  the  width  the  laws  of  the 
state  then  of  force  required  for  all  public  roads 
established  under  its  authority,  and  that  would 
probably  be  a  safe  presumption  or  intendment 
if  the  then  statutes  of  the  state  definitely  fixed 
that  fact,  but  they  do  not.  Bv  Aikin,  Dig. 
p.  859,  §  18,  the  law  then  applicable  to  this 
subject,  it  appears  that  three  classes  of  roads 
were  recognized,  viz.,  roads  of  the  first,  second. 


and  third  grades;  the  width  of  the  first  beins 
prescribed  as  not  less  than  80  feet,  the  secona 
not  less  than  20,  and  the  third  not  less  than  15. 
No  basis  for  the  classification  of  such  roads  is 
given  by  the  statute,  but  it  is  left  to  the  deter- 
mination of  the  county  court  of  roads  and 
revenue  of  each  county.  We  derive  no  aid, 
therefore,  from  the  laws  of  the  state,  then  of 
force,  in  arriving  at  the  width  of  the  Jackson 
Ferry  road,  and,  there  being  nothing  in  the  tes- 
timony which  sheds  light  on  the  intention  of  the 
dedicator,  we  are  remitted  to  the  only  deter- 
mining fact  shown  bv  the  proof,  to  wit,  the 
character  or  extent  of  the  user  by  the  public. 
"If  the  location  of  the  way  is  indefinite  and 
uncertain,  but  there  has  been  a  use  of  a  way 
an6werinff  in  a  general  manner  to  the  line  de- 
scribed, ue  use  will  determine  the  limits  and 
boundaries  of  the  road."  Elliott,  Roads  & 
Streets,  p.  291.  There  is  testimony  showing 
tJie  width  of  all  that  portion  of  the  road  which 
is  in  controversy  as  it  was  U6ed  in  1826;  that 
in  1836  it  had  begun  to  widen,  (but  the  extent 
to  which  use  had  then  widened  it  is  not 
shown;)  and  we  have  the  present  width,  both 
by  the  oral  testimony  of  witnesses  and  indicated 
on  a  map,  attached  to  the  deposition  of  the 
witness  Uarrett.  It  is  immaterial  to  inquire 
as  to  the  width  of  the  road  at  the  beginning  of 
the  user,  the  rule  of  law  being  that  the  estab- 
lished width  of  a  public  highway  acquired  by 
20  yei.rs'  user  is  the  width  of  such  highway  as 
used  at  the  end  of  that  time.    Hart  y.  Bloom- 


held  that  the  oorporation  bad  no  right  to  erect  in 
the  center  of  a  street  sixty  feet  wide  a  haildlnir  to 
be  used  as  a  market  and  pound.  And  see  State  t. 
Mobile,  6  Port  (Ata.)  279. 

MiMcUaneoua  cases. 

The  taminfiT  of  a  tumpflre  road  Into  a  common 
hig-bway  Impoties  no  new  servitude.  Chase  v.  But- 
ton Mfg.  Co.  4  Cosh.  lfi& 

Where  a  country  highway  was  turned  into  a 
planked  road,  the  soil  being  cut  away  to  a  consider- 
able extent,  it  was  held  that  an  additional  burden 
was  imposed.  Williams  v.  Natural  Bridge  PL  Boad 
Co.  21  Mo.  6S0. 

A  bridge  extended  across  a  street  is  an  addi- 
tional burden.    SInox  v.  New  York,  56  Barb.  411. 

Property  oondemned  to  be  used  as  a  wharf  can- 
not be  leased  unconditionally  for  the  purposes  of 
private  business.  Belcher  Sugar  Bef.  Co.  v.  SL 
Louis  Grain  Elevator  Co.  82  Mo.  126. 

A  railroad  bridge  constructed  across,  and  28  feet 
above  the  surface  of  a  street,  the  fee  of  which  is  in 
the  adjoining  owner,  imposes  a  new  burden  for 
which  the  company  must  compensate  the  owner  of 
the  fee.  Jones  v.  Erie  &  W.  Y.  B.  Co.  (Pa.)  Oct.  8, 
18QS. 

Injury  to  the  value  as  a  ferry  landing,  of  land 
condemned  for  railroad  purposes,  by  the  construc- 
tion of  a  wngon  and  foot  bridge,  makes  such  use 
an  additional  servitude.  Payne  v.  Kansas  &  A.  V. 
B.  CO.  46  Fed.  Rep.  546. 

The  building  by  a  railway  company  of  a  side 
track  in  a  street  along  which  it  has  a  right  of  way 
constitutes  no  additional  burden.  White  v.  Chi- 
cago, St.  L.  &  P.  B.  Co.  7  L.  B.  A.  257, 122  Ind.  817. 

The  use  by  a  railroad  company  of  lands  in  which 
It  has  acquired  an  easement,  for  an  approach  for  a 
wagon-road  and  footbiidge  if  such  use  is  not 
authorized  by  law  and  injuriously  affects  the  lands 
of  the  owner  of  the  fee,  constitutes  a  supervening 
servitude,  for  which  he  is  entitled  to  compensation. 
Payne  v.  Kansas  ft  A.  V.  B.  Co.  auprcL. 
17  L.  R  A.  81 


An  adjoining  landowner  Is  entitled  to  compensa- 
tion as  for  an  additional  servitude,  where  an  em- 
bankment is  extended  upon  his  land  in  widening 
the  highway  to  make  suitable  approaches  to  a 
railway  crossing.  Wead  v.  St.  Johnsbury  ft  L.  C.  B. 
Co.  (Yt.)  Feb.  4, 1802. 

A  railway  company  which  makes  an  embank- 
ment or  flillng  in  a  highway  is  liable  to  the  owner 
of  the  fee  in  damages,  in  so  far  as  it  is  made  as  a 
part  of  a  support  for  its  roadbed,  but  not  in  so  far 
as  it  is  made  to  grade  the  highway  as  an  approach 
to  its  station,  no  additional  burden  being  placed  on 
the  land  by  such  grading.    Ibid. 

Erecting  an  embankment  about  14  feet  high,  for 
a  railroad  in  a  street,  thereby  cutting  off  access 
therefrom  to  abutting  premises  and  damaging  the 
light  and  air  incidCDt  thereto,  although  done  under 
legislative  and  municipal  authority  and  after  the 
municipal  corporation  had  discontinued  that  part 
of  the  street,  but  without  making  the  necessary 
compensation  to  the  abutting  owners,  renders  the 
railroad  company  liable  for  the  resulting  damages 
to  such  owners.  Egerer  v.  New  York  Cent*  ft  H. 
B.  B.  Co.  14  L.  B.  A.  881, 180  N.  Y.  106. 

In  England  the  owner^s  residuum  of  estate  in 
land  used  for  a  highway  is  conceded  to  be  a  proper 
subject  of  pecuniary  damages  when  the  same  land 
is  tunneled  for  a  railroad.  Bamsden  v.  Manchester 
8.  J.  ft  A.  B.  Co.  5  Eng.  By.  ft  Canal  Cas.  552. 

A  viDage  corporation  may  put  a  reservoir  within 
the  limits  of  a  highway  for  the  purpose  of  retain- 
ing water  to  be  used  for  sprinkling  the  street  and 
extinguishing  fires.    West  v.  Bancroft,  32  Vt.  867. 

The  construction  of  a  cistern  under  a  sidewalk  is 
an  additional  burden.  Dubuque  v.  Maloney,  9 
Iowa,  450, 74  Am.  Dec  858. 

The  occupation  of  a  part  of  the  highway  in  a 
village  as  a  hack  stand  is  the  imposition  of  an  ad- 
ditional servitude  which  neither  the  Legislature 
nor  the  village  authorities  have  the  right  to  author- 
ize as  against  the  owner  of  the  fee.  McCaffrey  v. 
Smith.  41  Hun,  117.  A.  P.  W. 
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pad  Twp,  Trusteei,  16  Ind.  226;  Epler  y. 
Niman,  5  Ind.  459.  The  testimony  of  at  least 
one  of  the  witnesses  shows  that  the  Jackson 
Ferry  road  has  continued  the  same  width  it 
now  is  since  the  year  1850,  and  in  this  state- 
ment he  does  not  appear  to  be  contradicted. 
Leaving  out  of  view  the  use  of  the  road  by  the 
public  prior  to  the  dedication  in  1885,  this  tes- 
timony fixes  the  width  of  the  road  at  the  end 
of  twenty  years  from  that  event  as  bein^  the 
same  it  is  now  for  the  entire  distance  it  is  in 
controversy.  What  has  been  said,  when  taken 
in  connection  with  the  testimony  of  the  wit- 
nesses who  surveyed  and  located  appellee's 
roadbed,  that  they  located  it  and  commenced 
its  construction  on  the  Jackson  Ferry  road  as 
it  is  now  used,  and  also  in  connection  with 
the  map  of  Uie  premises  as  explained  by  the 
witness  Garrett,  makes  it  plain  the  cont^tion 
of  appellant's  counsel  in  tneir  argument  that 
appellee's  roadbed  is  being  located  and  con- 
structed east  of  the  said  public  road,  and  con- 
sequently on  appellant's  lands,  is  not  sustained 
by  the  proof.  Accepting  it,  therefore,  as  an 
established  fact  that  appellee  is  constructing  its 
railway  on  a  public  road  under  claim  of  legis- 
lative authority,  and  not  on  lands  of  appellant 
which  are  necessary  to  the  latter's  corporate 
purposes,  the  case  differs  from  that  made  by 
the  bill  alone,  and  to  some  extent  is  controlled 
by  different  principles. 
When  Tarleton  dedicated  to  the  use  of  the 

Eublic  for  a  highway  the  strip  of  land  constitut- 
le  part  of  the  Jackson  Ferry  road,  it  was 
t^en  for  that  purpose  from  the  western  ends 
of  the  lots  hereinabove  specified  by  number, 
he  at  that  time  being  the  owner  of  the  lots,  in- 
cluding such  strip.  By  the  act  of  dedication, 
under  these  circumstances,  the  fee  to  the  land 
comprising  Uie  road  did  not  pass  out  of  him, 
but  remained  in  him  subject  to  the  public 
easement,  and  passed  from  him  through  succes- 
sive vendees  to  appellant,  subject  to  such  ease- 
ment, at  least  to  uie  center  of  the  road;  and, 
if  the  lands  on  the  opposite  boundary  of  the 
road  were  unplatted  at  the  time  of  the  dedica- 
tion, it  extenas  to  the  boundary  of  the  road 
opposite  appellant's  lots.  Colvtmbu9  d  W.  R. 
Co,  V.  Witherauf,  82  Ala.  190;  lU  Robbing,  84 
Hinn.  99;  Taylor  v.  Armstrong,  24  Ark.  102; 
Elliott,  Roads  &  Streets,  p.  551. 

Appellant's  fee  in  the  road,  however,  as 
stated,  is  subject  to  the  easement  or  servitude 
in  favor  of  the  public  acquired  by  dedication 
and  by  prescription,  and  its  right  in  the  road 
as  a  highway,  so  far  as  respects  the  right  of 
passage  and  travel  thereover,  is  simply  equal 
to,  but  in  no  sense  greater  than,  that  of  the 
general  public.  None  of  the  conveyances 
under  which  it  claims  the  right  of  way  over 
said  road  (if  it  be  a  fact  that  the  ri^ht  of  way 
so  conveyed  includes  the  road)  vest  in  it  either 
an  exclusive  or  other  right  to  use  the  said 
public  road  for  railroad  purposes,  nor  can  it 
acquire  the  right  to  use  the  same  without  au- 
thority from  the  state.  But  the  deed  to  it 
from  Freeman,  conveying  the  fee  to  the  land 
abutting  on  the  road,  and  from  which  the 
road  was  originally  taken  by  dedication  and 
prescription,  vested  in  it  rignts  in  the  road 
not  enjoyed  by  the  public,  but  peculiar  to 
it  as  a  coterminous  proprietor.  As  such  co- 
terminous  proprietor   and  owner  of  the  fee 
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in  the  road,  besides  its  special  "easement  of 
access,"  as  it  is  called  in  some  of  the  author- 
ities, appellant  has  the  rii^ht  of  protection  from 
the  imposition  of  any  additional  burdens  or 
easement  upon  its  fee  in  the  road  beyond  that 
included  in  the  easement  in  favor  of  the  pub- 
lic as  a  highway;  and  the  question,  therefore, 
arises  whether  the  construction  and  operation  of 
appellee's  railway  on  and  along  the  said  public 
road,  to  the  extent  that  said  road,  as  bounded 
by  appellant's  land,  is  a  use  contemplated  at 
the  time  of  the  dedication  of  the  road,  and  for 
Which  it  must  be  presumed  compensation  waa 
made  to  the  original  proprietor.    The  author- 
ity given  to  ap^llee  by  the  Legislature  to  con- 
struct its  railway  on  public  roads,  as  shown 
by  that  part  of  its  charter  offered  in  evidence, 
did  not  operate  to  invest  appellee  with  the  fee 
to  the  public  roads  on  which  its  tracks  might 
be  laid,  but  was  simply  the  exercise  of  the 
police  power  of  the  state,  by  which  it  conferred 
on  appellee  the  privilege  of  using  the  public 
highways  for  its  corporate  purposes,  and  in 
such  manner  as  not  to  obstruct  or  interfere 
with  the  use  of  the  roads  by  the  public,  and 
subject  to  all  the  rights  of  the  owner  of  the 
fee;  such  fee,  under  the  protection  of  the  Con- 
stitution, being  beyond  legislative  divestiture* 
except  for  a  public  purpose  and  on  compensa- 
tion made.    It  has  been  declared  by  this  court 
that  where  a  railroad  company,  under  express 
legislative  and  municipal  authority,  consLructs 
its  road  on  a  street  in  a  city,  the  fee  to  which 
street  is  in  the  proprietors  of  the  property 
abutting  thereon,  such  railway  company  is  not 
a  trespasser,  nor  its  railway  an  unlawful  ob- 
struction or  nuisance,  upon  such  street,  and 
that  an  injunction  will  not  lie  in  favor  of  such 
proprietor  to  restrain  the  construction  of  the 
road.    Perry  v.  iVJw  Orleans,  Ji.  dt  O.R.  Co, 
55  Ala.  418.    But  even  in  such  cases,  if  the 
road  is  so  constructed  as  to  interfere  with  the 
easement  of  access  residing  in  the  proprietor  of 
the  property  abutting  on  the  street,  or  as  to 
cause  other  special  damage  to  his  property^ 
such  proprietor  is  clothed  with  the  right  to  pre- 
vent such  injury  by  resort  to  a  court  of  equity, 
or  to  redress  the  same  in  a  court  of  law,  as  he 
may  elect.    Highland  Ave.  A  B.  R.  Co.  v.  Mat- 
thews (Ala.)  10  So.  Rep.  267;  Mans  v.  Savan- 
nah dt  W,  R.  Co.  90  Ala.  54.    In  many  respects 
a  broad  distinction  is  recognized  in  the  auibor- 
ities  between  urban  and  suburban  and  rural 
servitudes.     A  yast  variety  of  uses  to  which 
the  first  may  be  applied  without  compensa- 
tion to  the  owner  of  the  ultimate  fee,  as  having 
been  within  contemplation  when  the  street 
was  dedicated  or  condemned,  would  be  an 
additional  burden,  for  which  compensation 
must  be  made  to  owners  of  abutting  property 
when  the  highway  is  a  suburban  or  country 
road.     **  The  limited  or  restricted  nature  of  the 
servitude  of  a   suburban  road  tmdonbtedly 
leaves  a  very  much  greater  right  and  interest 
in  the  owner  of  the  servient  estate  than  that 
which  remains  in  the  owner  of  a  like  estate  in 
a  city  street,  but  it  is  not  possible,  under  the 
authorities  as  they  now  stand,  to  mark  with 
exactness  and  precise  accuracy  the  extent  of 
the  interests  and  rights  which  remain  in  the 
owner  of  the  servient  estate  in  a  country  road.** 
Elliott,  Roads  &  StreeU,  p.  808.    The  same 
author  from  whose  work  the  above  is  quoted 
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discusses  the  subject  at  length,  and  in  the 
authorities  reviewed  by  him  many  nses  are 
shown  to  be  applicable  to  the  easement  in  dty 
streets  which  could  not  be  imposed  upon  sub- 
urban or  country  roads  without  compensation 
to  the  owners  of  abutting  property.  The  same 
subject  is  discussed  in  the  following  authori- 
ties: Pacific  PoUcbL  Teleg.  Cable  Co,  v.  Irvine, 
49  Fed.  Rep.  118;  Board  of  Trade  v.  Barnett, 
107  111.  507;  Murray  ?.  QibsoH,  21  111.  App. 
4b8;  Indianapolu,  B.  dW,  R  Co,  v.  ffarit^, 
67  HI.  489:  Sterling'B  App,  111  Pa.  85,  2  Gent. 
Bep.  49.  But  this  distinction  is  not  approved 
by  the  author  of  Pierce  on  Railroads.  Pierce, 
Railroads,  p.  232.  The  great  weight  of  au- 
thority, however,  is  in  favor  of  the  proposition 
that  a  railroad  constructed  upon  a  street  in  a 
city,  and  operated  with  steam  cars,  is  an  addi- 
tional burden  when  the  ultimate  fee  to  the 
street  is  in  the  owners  of  the  attingent  prop- 
erty, for  which  compensation  must  be  made, 
and  that  is  the  doctrine  approved  by  this  court. 
Columbue  db  W,  R  Co.  v.  Witherow,  82  Ala.  190, 
and  authorities  there  cited. 

The  reasoning  in  all  these  cases,  as  applied 
to  the  easement  in  city  streets,  applies  with 
even  greater  force  to  the  easement  in  suburban 
and  country  roads,  and  supplies  abundant  argu- 
ment to  show  such  use  is  foreign  to  any  and 
all  uses  contemplated  by  the  act  of  dedication, 
in  the  absence  of  statutory  regulation  to  the 
contrary.  It  results  that  the  construction  of 
appellee's  railroad  on  the  Jackson  Ferry  road 
constitutes  an  additional  burden  or  easement 
upon  appellant's  fee  in  said  public  road,  and 
that  appellee,  a  corporation  invested  with  the 
right  of  eminent  domain,  is  undertaking,  with- 
out ad  quod  damnum  proceedings  under  the 
statutes,  and  without  first  making  compensa- 
tion to  appellant,  to  take  the  property  of  the 
latter  for  its  own  use.  It  is  therefore,  in  its 
essential  features,  a  case  of  that  class  coming 
within  the  special  jurisdiction  of  courts  of 
equity  to  prevent  by  injunction  the  abuse  of 
their  powers  bv  corporations  and  individuals 
invested  with  the  rifi:ht  of  eminent  domain,  by 
restraining  them  within  the  limits  of  a  proper 
exercise  of  this  extraordinary  power,  without 
reference  to  the  insufficiency  of  legal  remedies 
or  irreparable  damage.  Highland  Ave.  A  B. 
R.  Co,  V.  Birmingham  Union  R,  Co.  93  Ala. 
505.  While,  however,  this  special  jurisdiction 
is  clearly  established,  it  is  not  in  every  case  of 
this  kind  that  a  court  of  equity  will  interfere, 
but  it  will  be  governed  by  the  facts  and  cir- 
cumstances of  each  particular  case.  For  in- 
stance, in  the  case  last  above  cited  it  is  said: 
"  'Though  relief  is  granted  morc'readily  to  a 
landowner  whose  lands  are  entered  upon  by  a 
corporation  having  compulsory  powers  to  take 
them  for  its  uses,  and  upon  a  different  prin- 
ciple than  in  cases  of  trespass,  waste,  or  nui- 
sance, yet,  as  in  such  cases,  if  the  right  and 
title  of  the  party  complaining  are  not  clear,  or 
if  the  whole  controversy  resolves  itself  into  a 
naked  dispute  as  to  the  strength  of  the  legal 
title,  and  it  be  not  shown  that  an  action  of 
trespass  or  of  electment  will  not  afford  all 
necessary  relief,  the  court  will  not  interfere  by 
injunction.'    •  •  .    In  such  circumstances  a 
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court  of  equity  should  not  interfere  b^  way  of 
an  inluncnon  to  restralQ  the  commission  of  an 
act  alleged  on  the  one  hand  to  be  a  trespass, 
and  on  the  other  hand  claimed,  apparently  in 
good  faith,  to  be  a  legitimate  exerdse  of  a 
legal  right;  and  the  xtarties  should  be  remitted 
to  their  respective  remedies  at  law."  And 
tifain,  it  has  been  said  that  when  the  facts  and 
circumstances  of  the  case  show  that  an  injunc- 
tion might  operate  greatly  to  the  preiudice  of 
the  defendant,  as  well  as  to  the  public,  with- 
out any  corresponding  advantage  to  complain- 
ant, or  any  one  else,  &e  injunction  will  not  be 
granted,  but  the  parties  will  be  left  to  their 
respective  remedies  at  law.  Highland  Ave,  db 
B,  R  Co.  Y,  BirmingJiam  Union  R  Co.  98  Ala. 
505;  Sehurmeier  v.  8i,  Paul  4b  P.  R  Co.  S 
Minn.  118  (GIL  88);  Zabriakie  v.  Jereey  City  & 
B,  R  Co,  18  N.  J.  Eq.  814;  QameU  v.  Jaeh^ 
sonniOe,  8t,  A.  db  H.  R  Co.  20  Fla.  889.  In 
High  on  Injunctions,  §  598,  it  is  said:  "  In 
exercising  its  jurisdiction  over  cases  of  this 
nature  a  court  of  equity  will  in  the  use  of  a 
sound  discretion  balance  the  relative  incon- 
venience and  injury  which  is  likely  to  result 
from  granting  or  withholding  the  writ,  and 
will  be  largely  ^vemed  by  such  circum- 
stances in  determining  upon  the  relief.  And 
where  an  injunction  restraining  the  use  of  a 
railway  would  not  only  be  productive  of  great 
injury  to  the  railway  company  and  to  the  pu  blic, 
but  would  result  in  no  corresponding  advan- 
tage to  any  one,  not  even  to  the  persons  asking 
such  relief,  it  will  not  be  granted."  In  the 
case  before  us,  appellant's  property,  upon 
which  api>8llee,  under  a  claim  of  legislative 
authority,  is  constructing  its  road,  instead  of 
being  essential  to  the  operation  of  its  own  rail- 
way, as  averred  in  the  bill  of  complaint,  is  a 
public  road  on  which  appellant,  under  charier 
provisions  shown  by  the  proof  to  be  binding 
on  it,  is  prohibited  from  constructing  and 
operating  its  raflway;  and  instead  of  irrep- 
arable damage  resulting  to  appellant  from  appel- 
lee's said  act,  as  alleged  in  the  bill,  it  appears 
that  such  damage,  if  any  has  been  or  will  be 
sustained,  is  merely  nominal,  there  being  noth- 
ing to  show  the  character  of  appellant's  prop- 
erty abutting  on  said  public  rc»d,  or  that  it  is 
or  will  be  damaged  by  the  embankment  it  is 
alleged  appellee  has  raised  for  its  roadbed;  and 
instead  of  appellee  being  insolvent,  as  averred 
in  the  bill,  it  is  entirely  solvent,  so  far  as  any- 
thing to  the  contrary  appears  in  the  proof. 
Furthermore,  it  appears  that  appellee's  road- 
bed has  been  partly  graded  on  said  public 
road;  that  it  does  not  interfere  with  the  tracks 
of  appellant's  road,  or  with  any  tracks  it  has 
the  right  to  construct;  and  that  to  stop  appel- 
lee's work  by  injunction  would,  under  the 
circumstances,  probably  result  in  grievous  dis- 
aster to  its  enterprise  (which  is  of  a  public 
nature),  without  any  advantage  to  accrue  to 
appellant  We  do  not  consider  it  a  proper 
case  for  the  intervention  of  a  court  of  equity 
by  injunction,  but  one  in  which  appellant 
should  be  left  to  the  assertion  of  its  legal  rights 
in  a  court  of  law. 

There  isnoerrorin  the  decree  pf  the  Chancery 
Court,  and  it  is  accordingly  c^gkrmed*^  ' 
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(. 


.Fbu. 


.) 


M«  Where  the  detbnge  of  ImMmity  to 
lied  upoiiff  the  rule  In  f  oroe  in  this  state  Is  that 
If  the  eyldenoe  introduoed  tends  to  rebut  the  pre- 
sumption of  sanity  on  the  part  of  the  aocused, 
and  the  jury  entertain  a  reasonable  doubt,  after 
due  consideration  of  all  the  eyidenoe,  as  to  his 
sanity,  it  Is  their  duty  to  aoquit 

*Headnotes  by  Mabbt,  X 


8.  The  statutory  definitioii  of  murder* 
**the  milawfkil  killings  of  a  human  be- 
in^*  when  perpetrated  fk*om  a  premed- 
itated deidgpk  to  effect  the  death  of  the 
person  killed***  ineludes  the  element  of 
a  rational  a§^ency *  <uid  it  dev'olves  upon  the 
state  to  show  this  as  well  as  any  other  element  of 
the  Clime.  The  law,  however,  presumes  that  all 
men  are  sane,  and  in  the  absence  of  eyidenoe 
indicating  a  contrary  state  of  mind,  both  court 
and  Jury  are  Justified  in  acting  upon  this  pre- 
sumption; and  where  the  evidence  establishes 
the  criminal  act,  and  indicates  nothing  as  to  the 
mental  capacity  of  the  accused  to  oommit  the 
deed,  a  conviction  is  not  only  authorized,  but 


Ifoim.— Power  cf  an  cmpeUaU  court  to  rtveru  a 
eonvtction  for  inauffieieneu  of  evidence  to  auatain 
thcverdieL 

A  multitude  of  criminal  oases  which  we  do  not 
attempt  to  dte  liave  held  in  general  terms  that  the 
decision  of  a  Jury  on  the  facts  would  not  be  dis- 
turbed on  appeal.  Other  cases  have  held  in  gen- 
eral terms  t]>at  if  the  evidence  is  lusuiBoient  to 
sustain  a  verdict  it  will  be  set  aside  on  appeaL 
But  the  Question  how  far  an  appellate  court  can 
review  the  weight  of  evidence  in  criminal  oases 
has  not  often  received  especial  attention.  There  Is 
a  surprising  absence  of  discussion  or  authorities  on 
this  subject  in  the  treatises  on  criminal  procedure 
or  appellate  review,  and  also  in  the  digests  prior  to 
the  General  Digest  Annuals.  It  Is  impossible  to 
declare  a  rule  on  this  subject  which  can  be  said 
to  be  adopted  by  all  the  courts. 

In  the  main  case  above  the  court  says:  **We  think 
the  testimony,  about  which  there  is  no  conflict  or 
contradiction,  clearly  raises  a  reasonable  doubt  as 
to  the  sanity  of  the  accused,**  thus  seeming  to 
regard  a  reasonable  doubt  of  the  guilt  of  the 
accused  in  the  minds  of  the  appellate  court  as  a 
sufQcient  reason  for  the  reversal  of  a  conviction. 

In  BUnois  also  the  courts  have  spoken  of  a  rea- 
sonable and  well-founded  doubt  of  the  guilt  of 
the  accused  as  ground  for  reversing  a  conviction. 
Gainey  v.  People,  97  IlL  270, 87  Am.  Bep.  100;  Steliy 
V.  People,  130  HI.  96. 

In  Texas  also  a  reasonable  doubt  has  been  held 
sufficient  for  that  purpose.  Bhem  v.  State,  20  Tez. 
App.  600. 

In  a  number  of  states  the  rule  seems  to  be  well 
established  that  a  Judgment  In  a  criminal  case  will 
not  be  disturbed  on  the  ground  that  the  verdict  is 
not  supported  by  the  evidence,  unless  there  is  a 
total  fftilure  of  evidence,  or  it  is  so  weak  that  the 
necessary  inference  is  that  the  verdict  Is  the  result 
of  passion,  prejudice,  or  partiality.  State  v.  How- 
ell, 100  Mo.  028;  State  v.  Glahn,  97  Mo.  079;  People 
V.  Stone,  117  N.  Y.  480;  Clarke  v.  People,  16  Ck>lo. 
Ul:  State  v.  Bainsbarger,  74  Iowa,  196;  People  v. 
Loppy,  128  N.  Y.  629. 

Another  rule,  which  is  perhaps  equivalent  to 
that  last  mentioned,  is  that  the  court  will  not  sub- 
stitute its  own  Judgment  for  that  of  tiie  Jury  on 
the  facts  when  they  are  reasonably  capable  of 
diverse  or  opposing  inferences.  State  v.  Orrick, 
106  Mo.  114;  People  v.  Elsh,  126  N.  Y.  106. 

In  Kentucky  tiie  rule  is  stated  much  more  strictly 
to  the  effect  that  the  Jury  are  the  Judges  of  the 
evidence  and  their  verdict  must  stand,  unless  alto- 
gether unsupported  by  evidence.  Branson  v.  Oom. 
(Ky.;  18  Ky.  L.  Bep.  614;  Upton  v.  Com.  (Ky.)  June 
4, 1892;  Johnson  v.  Com.  (Ky.)  12  Ky.  L.  Bep.  836. 

Or,  what  seems  to  be  the  same  rule,  that  a  ver- 
dict of  conviction  on  conflicting  evidence  cannot 
be  disturbed.  Cosby  t.  Com.  (Ky.)  12  Ky.  L.  Bep. 
962. 
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The  same  rules  are  declared  in  Arkansas.  8tle- 
well  V.  State  (Ark.)  Jan.  26,  1890;  Bichardson  v. 
State,  47  Ark.  662. 

And  in  Indiana  it  is  said  that  if  there  is  some  evi- 
dence on  every  material  point  in  support  of  the 
conviction  the  verdict  must  stand.  Baker  v.  State, 
2  Ind.  App.  617. 

And  the  same  rule  is  upheld  by  the  Supreme 
Court  of  the  United  States  in  Crumpton  v.  United 
States.  188  U.  S.  861. 84  L.  ed.  966. 

So  in  Michigan  there  must  be  a  total  want  of 
evidence  on  some  essential  point  to  warrant  a 
reversal  of  the  verdict  People  v.  HenssJe^,  48 
Mich.  49;  People  v.  Moore,  68  Mich.  668;  People  v. 
Henshaw,  Id.  664. 

So  in  Gallfomla  only  questionfl  of  law  can  be 
considered,  and  if  there  Is  any  evidence  to  Justify 
the  verdict  it  cannot  be  disturbed.  People  v. 
Smallman,  66  OaU  186:  People  v.  Williams,  60  Gal. 
674. 

In  some  states  the  appellate  court  holds  that  it 
has  no  Jurisdiction  to  review  the  facts  sin  any  de- 
gree. State  V.  Foster,  82  La.  Ann.  84;  State  t. 
Crawford,  Id.  626;  State  v.  Polite,  83  La.  Ann.  1016; 
State  V.  Belcher,  18  &  C.  460:  State  v.  Washington, 
Id.  468:  State  V.  Shlrer,  20  S.  C.  882. 

So  in  Idaho  no  evidence  can  be  taken  up  ezoept 
to  present  questions  of  law,  and  evidence  in  the 
record  can  be  considered  only  for  the  purpose  of 
the  exception.    People  v.  Ah  Hop,  1  Idaho,  608. 

In  Virginia,  where  the  evidence  and  not  the 
facts  proved  Is  certified,  the  appellate  court  will 
not  reverse  unless,  after  rejecting  all  the  parol 
evidence  of  the  acceptor  and  giving  full  faith  and 
credit  to  that  of  the  Commonwealth,  the  dedslon 
of  the  court  shall  appear  to  be  wrong.  Soott  V. 
Com.  77  Va.  844;  Taylor  v.  Com.  Id.  0)2;  Bean  v. 
Com.  82  Gratt.  912;  Bacoigalupo  v.  Com.  88  Gratt. 
807:  Bead  v.  Com.  22  Gratt.  924;  Vaiden  v.  Com.  IS 
Gratt.  726. 

No  attempt  has  been  made  in  this  note  to  cite  all 
the  cases  in  which  the  reversal  of  a  conviction  for 
lack  of  evidence  has  been  considered,  but  only 
those  in  which  some  rule  as  to  the  extent  of  review 
of  the  evidence  by  the  appellate  court  other  than 
has  been  discussed.  While  there  is  a  considerable 
difference  in  the  rules  above  given,  it  may  per- 
haps be  said  that  each  of  those  which  aUows  any 
review  of  the  evidence  may  be  made  elastic  enough 
in  practice  to  permit  a  reversal  where  the  oourt 
has  grave  doubts  of  the  guilt  of  the  accused,  and 
that  courts  may  generally  be  trusted  to  lean  on 
the  side  of  mercy  in  their  application  of  the  rules, 
and  not  allow  any  very  doubtful  conviction  to 
stand.  But  it  Is  an  interesting  question  whether 
or  not  the  doctrine  of  reasonable  doubt  in  criminal 
crises  Is  to  be  regarded  as  applicable  to  the  decision 
of  the  appellate  court  as  well  as  to  the  decision  of 
the  Jury.  K  A.  &. 


1802. 


Abmbtbohg  t.  Statb. 


48S 


■hoald  he  bad.  If,  however,  there  aiieee  trom 
the  eyidenoei,  oominff  from  any  quarter,  a  rea- 
sonable doabt  as  to  the  sanity  of  the  aooused,  the 
presumption  of  the  law  is  overcome  and  be  Is 
entitled  to  an  acquittal,  unless  the  state  meets 
and  overcomes  this  reasonable  doubt  arising  In 
his  favor. 


8«   Non-expert  wita 
a  general  opinion  aa  to  Munitsr ;  nor  can 

they  firlve  an  opinion  independent  of  the  facts 
and  drciunstanoes  within  their  own  knowledge ; 
but  they  can  detail  the  facts  known  to  them 
which  show  insanity,  and  thereupon  express  an 
opinion  as  to  the  sanity  of  the  person  whose  men- 
tal condition  is  being  investigated.  The  value 
of  such  testimony  will  depend  largely  upon  the 
opportunities  of  the  witnesses  for  correct  obser- 
vation of  the  appearances  and  conduct  of  the 
person  whcae  mind  is  claimed  to  be  unsound,  as 
well  as  the  character  of  such  appearances  and 
conduct. 

4«  Where  Inaanlty  of >  permftnent  typOt 
or  of  >  eonttnning  iiAtare*  or  pomeMed 
of  the  ebjuraeteristlce  of  aa  habltiial 
or  eonllrmed  disorder  of  the  mind,  as  dis- 
tinguished from  temporary  or  speBmodic  mania, 
or  disorders  of  mind  produced  by  the  violence  at 
disease,  is  shown  to  have  existed  a  short  time 
prior  to  the  commission  of  an  act,  it  is  presumed 
to  continue  up  to  the  time  of  the  commisBlon  of 
the  act,  unless  this  presumption  is  overcome  by 
competent  testimony. 

6»  The  Terdiei  of  a  Jury  wUl  not  be  set 
aside  on  evidence  of  fh«ts  complicated 
and  contradictory,  and  which  require  an  investi- 
gation Into  the  character  and  credit  of  witnesses 
whose  testimony  it  is  necessary  to  compare  and 
weigh ;  nor  will  the  verdict  be  set  aside  as  against 
the  weight  of  the  evidence  unless  it  preponder- 
ates so  strongly  against  the  verdict  that  the  court 
cannot  conclude  such  verdict  was  the  result  of  a 
due  consideration  of  the  evidence;  but  a  ver- 
dict that  is  clearly  against  the  evidence  should  be 
set  aside.  The  evidence  in  this  case  considered, 
and  held  not  to  sustain  the  verdlotk 

(June  Term,  18920 

ERROR  to  the   Circuit   Court  for   Duval 
County  to  review  a  judgment  convicting 
defendant  of  the  crime  of  murder.    Beveraed. 
The  facts  are  stated  in  the  opinion. 
Mr,  Frank  W.  Pope  for  plaintiff  in  error. 
Mr.  William  B.  £aMnar»  Atty-Oen„  for 
the  State. 

Mabrxv  J.,  delivered  the  opinion  of  the 
oouit: 

Plaintiff  in  error,  Robert  Armstrong,  was  in- 
dicted in  the  Duval  Circuit  Court  for  the  mur- 
der of  CarletoD  Lowe,  and  has  been  twice  tried 
and  convicted  in  Duval  county  of  the  alleged 
offense.  The  first  con  vicdon  occurred  in  May, 
A.  D.  1890,  and  on  writ  of  error  to  Uiis  court 
the  Judgment  of  the  trial  court  was  reversed 
and  a  new  trial  awarded.  37  Fla.  866.  This 
reversal  was  upon  the  ground  of  misdirection 
of  the  Jury  by  the  court.  In  December,  A.  D. 
1891,  another  trial  resulted  in  a  verdict  of 
guilty,  and  a  sentence  of  death,  and  by  writ 
of  error  the  proceedings  of  the  second  trial  are 
now  before  us  for  review.  Before  sentence 
was  passed  upon  plaintiff  in  error  be  made  a 
motion  for  a  new  trial  on  various  grounds,  the 
first  three  of  which  are,  in  substance,  that  the 
verdict  was  against  the  evidence,  against  the 
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law  and  against  the  charge  of  the  court.  The 
overruling  of  this  motion  is  assigned  as  error 
in  this  court,  and  counsel  for  plaintiff  in  error 
contends  that  the  evidence,  all  of  which  is  pre- 
sented to  us  by  bill  of  exceptions,  does  not  sus- 
tain the  venuct  This  necessitates  an  exami- 
nation and  due  oondderation  of  the  evidence 
on  our  part  to  see  if  this  contention  of  counsel 
must  be  sustained. 

The  first  witness  who  testified  for  the  state 
was  Paul  O.  Phillips,  who  stated  that  he  was 
chief  of  i>olice  then  and  at  the  time  Carlton 
Lowe  was  killed.  He  knew  Carleton  Lowe 
was  dead;  saw  bis  dead  body;  he  died  Febru- 
ary 26,  A.  D.  1890,  in  Duval  county,  Florida. 
Witness  saw  the  dead  body  for  the  first  time 
at  the  undertaker's  shop  in  the  city  of  Jackson- 
ville, February  27,  A.  D.  1890.  Witness  ex- 
amined the  body  and  found  three  pistol  or  gun- 
shot wounds,  one  where  the  ball  strqck  the 
badge  on  the  breast,  another  right  below  the 
left  nipple,  and  one  right  across  his  forehead 
went  oiagonally  across  end  took  the  skin  and 
flesh  to  the  bone.  The  ball  below  the  left  nip- 
ple went  tlm)ugh  and  came  out  at  his  back  be- 
low the  shoulder  blade.  Witness  identified  a 
badge  which  was  on  deceased,  and  stated  that 
one  hall  was  imbedded  in  the  badge.  It  was 
a  policeman's  badge,  and  is  worn  on  the  left 
breast. 

Charles  Caricie  testified  for  the  state  that  he 
first  saw  the  accused  the  night  of  February 
26,  A.  D.  1890,  at  DeMoya's  store,  where  wiu 
neas  clerked.  The  accused  came  in  about  fif- 
teen minutes  after  nine  o'clock  at  ilight  and 
asked  for  a  cigar.  Witness  gave  him  one,  and 
he  put  his  hand  In  his  right-hand  pocket,  and 
pulled  out  a  dime  and  threw  it  down  on  the 
counter.  Witness  save  accused  a  nickel  in 
change.  He  said,  they  are  a  two  cent  cigar; 
he  guessed  he  would  have  to  pay  five  cents  for 
it.  DeMoya  told  him  it  was  a  five  cent  cigar 
straight  to  everybody.  The  accused  offered 
witness  some  bananas,  but  the  latter  said  he 
had  Just  eaten  some.  Accused  then  took  out 
the  bananas  and  ate  them  and  threw  the  peel- 
ings on  the  floor.  DeMoya  asked  accused 
kindly  not  to  throw  the  pealines  on  the  floor, 
but  he  kept  on.  DeMoya  asked  accused  again 
not  to  throw  the  pealings  on  the  floor,  as  some 
of  the  customers  would  come  in  and  break 
their  necks.  Accused  said  "Here  you  are," 
and  threw  two  on  the  floor  again.  Then  De- 
Moya went  outside  the  store  and  accused  fol- 
lowed him  and  walked  about  fifty  yards  from 
the  store.  Deceased  was  in  front  of  the  store, 
and  asked  accused  to  pick  up  the  pealings. 
DeMoya  asked  deceased  to  make  accused  pick 
up  the  pealings.  Accused  told  deceased  that 
he  would  not  pick  up  the  palings,  and  de- 
ceased said:  "Oh,  yes  you  will,"  and  accused 
said  again  he  would  not  pick  them  up.  De- 
ceased then  went  up  to  accused,  and  he  then 
said:  **Ye8, 1  will,"  and  then  went  in  and 
picked  up  the  pealings.  After  accused  picked 
up  the  pealings  he  said  to  DeMoya:  "Now 
you  are  satisfira.  aint  you,"  and  DeMoya  said: 
"You  were  brave;  you  thought  there  was  no 
policeman  on  this  block."  The  accused  then 
walked  about  fifty  yards  from  the  store,  came 
back  and  asked  deceased  to  show  him  the  num- 
ber of  his  badge.  Deceased  threw  back  his 
coat  and  said  "There  it  is."    Accused  walked 
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off  about  three  yardfl,  came  back  and  asked 
decrased  again  to  show  bis  badge.  Deceased 
put  his  fiDger  to  il  and  said,  * 'There  it  is." 
Accused  came  back  the  third  time  and  asked 
deceased  to  show  his  badge.  Deceased  said 
"Damn  you,  there  it  is."  Accused  took  hold 
of  it  with  his  hand  and  turned  it  around;  de- 
ceased grabbed  accused.  Witness  then  saw 
three  flashes  and  heard  three  reports.  This  was 
about  five  minutes  after  accused  came  back  the 
third  time.  Witness  then  went  back  to  the  end 
of  the  store  and  opened  the  back  door  and  De- 
Moya  and  witness  ran  up  Adams  street.  As 
they  were  running  witness  heard  some  one  run 
in  the  store  and  halloo  "Ob/'  and  then  fall. 
Accused  had  his  right  hand  in  his  right-hand 
pocket  all  the  time.  He  was  about  two  feet 
from  deceased  when  heflred. 

DeMoya,  testifying  for  the  state,  corrob- 
orated Caricie  in  eyerv  particular  in  his  testi- 
mony. In  addition,  DeMoya  said  the  accused 
was  the  man  who  did  the  snooting,  and  he  shot 
deceased  before  he  bit  accused.  When  de- 
ceased grabbed  accused  the  former  threw  up 
the  hand  in  which  he  held  the  club  when  the 
shooting  commenced.  Deceased  struck  ac- 
cused after  he  was  shot  The  accused  ap- 
peared to  be  under  the  influence  of  liquor  when 
in  witness'  store. 

Frank  Land  testified  for  the  state  that  he  was 
standing  near  DeMoya's  store  and  saw  the  ac- 
cused shoot  deceased,  Carleton  Lowe.  De- 
ceased told  accused  to  pick  up  some  banana 
skins  from  the  floor  of  DeMoya's  store,  which 
accused  at  first  said  be  would  not  do.  De- 
ceased told  him  if  he  did  not  he  would  maul 
his  damned  head  ofF.  Accused  then  picked 
them  up  and  started  off  and  got  a  couple  feet, 
then  turning,  asked  deceased  to  let  him  see  his 
badge.  Deceased  showed  it  to  him.  Accused 
started  off  and  deceased  told  him  to  ^  on,  he 
was  a  good  runner.  Accused,  after  ffomg a  few 
feet,  went  back  again  and  asked  deceased  to 
show  his  badge.  Deceased  again  showed  it  to 
him.  Accused  again  started  off  and  again 
turned  and  asked  to  see  deceased's  badge.  De- 
ceased turned  back  his  coat  and  said,  ** There, 
damn  you,  there  it  is."  The  accused  took 
hold  of  it  as  if  to  look  at  it,  when  deceased 

grabbed  and  threw  up  his  hand  in  which  he 
eld  the  club  when  accused  shot  him.  Accused 
shot  before  he  was  hit  by  deceased.  Deceased 
struck  accused  after  the  first  shot  was  fired. 
Witness  was  certain  that  accused  fired  before 
he  was  hit  by  deceased.  He  fired  before  he 
was  struck  and  twice  afterwards.  One  shot 
struck  the  badge,  one  the  forehead  and  one 
Just  below  the  left  nipple.  After  the  shooting 
deceased  went  into  the  store  of  DeMoya  and 
fell.  Witness  went  into  the  store  and  saw  de- 
ceased lying  down  dead. 

W.  J.  Allen,  for  the  state,  testified  that  he 
was  sergeant  of  police  of  Uie  citv  of  Jackson- 
ville when  Carleton  Lowe  was  killed,  and  that 
he  had  seen  the  accused  before.  On  the  27th 
of  February,  1890,  the  day  following  the  kill- 
ing, a  party  of  men  started  in  pursuit  about 
twelve  o'clock,  and  went  into  the  northwest 

gart  of  the  city,  in  the  rear  of  the  sub-tropical 
uilding,  where  the  forces  were  divided.  Wit- 
ness went  in  a  westerly  direction  down  to  the 
left  of  the  slough.  Witness  followed  slough, 
along  the  edge  of  the  brush,  and  went  into  the 
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brush  in  several  places,  then  followed  a  little 
path  that  led  out  into  the  swamp.  When 
about  fifteen  feet  out,  he  caught  sight  of  a 
man  sitting  up  or  reclining  on  his  right  hip. 
Witness  said,  "Hello  captain,  what  are  you 
doing  therer  He  replied,  "I  am  sick."  Wit- 
ness then  drew  his  revolver  and  said,  "Well, 
If  you  are  a  sick  man,  get  up  and  come  out 
till  I  see  who  you  are."  Witness  did  not  then 
know  who  he  was.  The  man  said,  "Don't 
shoot  me,  for  I  have  got  a  revolver  here."  He 
did  not  have  his  revolver  in  his  hands,  but  it 
lay  on  the  ground  by  his  side.  He  took  it  up. 
Witness  told  him  to  lay  it  down,  for  if  he  put 
his  fioger  on  the  trigger,  he  was  a  dead  man. 
He  laid  the  revolver  back  on  the  ground.  Wit- 
ness then  told  him  to  throw  up  his  hands  and 
come  out,  and  he  said,  "All  right,  I  wUl.'* 
Witness  called  to  him  four  or  five  times,  and 
he  made  the  same  answer,  but  made  no  effort 
to  come  out.  Witness  then  thought  that  by 
shooting  at  him  it  would  intimidate  him  and 
cause  him  to  come  out.  Witness  fired  one 
shot,  aiming  about  fifteen  inches  to  his  left, 
to  which  hepaid  no  attention,  except  to  turn 
his  head.  Witness  then  shot  to  his  right  side, 
to  which  he  paid  no  attention,  except  to  turn 
his  head.  Witness  then  shot  a  third  time, 
bisrher  than  before,  when  he  said,  "For  Qod's 
sake,  captain,  don't  shoot  me,  and  I  will  oome 
out."  He  then  got  up  and  came  out.  Wit- 
ness then  asked  his  name,  and  he  replied, 
Robert  Armstrong,  and  said*  "You  have  got  a 
warrant  for  me,  have  you  not?"  Witness  then 
informed  him  that  he  did  have  a  warrant  for 
his  arrest,  and  asked  him  to  come  out.  He 
followed  with  his  hands  above  his  head.  He 
had  nothing  except  an  old  pocket  knife  and 
some  letter  paper.  Witness  said  to  him:  "I 
want  you  to  take  a  straight  shoot  from  here  to 
the  station  house;  these  bushes  are  full  of 
armed  men  looking  for  you."  He  said,  "All 
right;  let  me  go  back  and  get  my  pistol." 
Witness  said,  '^jSTo,  you  cannot  go  back  aod 
get  your  revolver;  I  will  come  back  and  get 
It."  He  said,  "All  right"  Witness  told  him 
to  put  down  his  hands,  and  he  did  so.  After 
carrying  the  accused  to  the  station  house,  wit- 
ness returned  and  got  the  pistol,  which  was 
fully  loaded  with  six  cartridges.  Witness 
identified  pistol  which  was  shown  him  on  the 
stand.  Witness  further  states  that  when  he 
shot  at  accused,  he  made  no  effort  to  get  away; 
that  three  or  four  cartridges  were  gotten  out 
of  his  pocket,  and  the  accused  is  a  Uack  man, 
and  the  deceased  was  a  white  man. 

Paul  G.  Phillips,  recalled,  further  testified 
that  after  the  accused  was  placed  in  the  city 
jail,  he  was  conveyed  in  witness'  buggy  to  the 
county  jail.  On  the  way  the  accused  said  to 
witness  that  he  knew  Sergeant  Allen  was  not 
shooting  to  kill  him,  because  if  he  had  shot  to 
hit,  accused  would  have  certainly  shot  him. 

The  accused  made  his  statement  which  is  as 
follows:  Mr.  Towles  and  other  men  hunted 
for  me  to  kill  me,  and  run  me  from  down 
south.  They  followed  me  up  here  and  got 
the  police  in  with  them.  Chid  Phillips  there 
got  $2,000  of  their  money  to  help  them.  I 
kept  out  of  the  way  all  I  could,  but  went  down 
that  night  and  that  polioenum  Lowe  tracked 
and  followed  me  way  out  to  Brooklyn  and 
back,  and  was  on  my  way  back  when  1  went 
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to  get  a  cigar.  He  came  up  to  me  and  would 
have  killed  me,  but  I  shot  him.  They  aie 
after  me  now.  They  have  a  man  in  the  garret 
at  the  jail,  put  there  to  kill  me  the  first  chance. 
They  come  there  to  my  cell  and  look  in  and 
go  off  and  report  and  aend  dispatches  about 
me.  I  expect  they  will  crack  my  neck.  They 
have  been  trying  to  kill  me^for  some  time,  and 
I  reckon  they  will  do  it. 

Elsie  Wesley,  for  defense,  testified  that  she 
had  known  the  accused  since  they  were  chil- 
dren; they  were  cousins;  there  is  insanity  in 
the  family  both  on  the  father's  and  mother's 
aide.  Witness*  mother  was  accused's  aunt, 
and  she  lost  her  mind.  The  sister  of  the  ac- 
cused lost  her  mind;  his  sister  used  to  preach 
sometimes;  would  curse  awhile  and  preach 
awhile;  held  up  her  skirts  and  talk  all  sorts  of 
dirty  talk.  She  used  to  say^  we  were  trying  to 
kill  her;  she  got  burned  up  in  a  crazy  fit;  there 
was  a  fire  in  the  yard,  ana  when  we  found  her 
ahe  was  on  fire  and  did  not  try  to  put  it  out, 
but  burned  to  death.  Witness'  unde  tried  to 
put  out  the  fire,  but  the  crazy  sister  of  accused 
would  not  try  to  help  hersdf .  The  accused 
went  to  the  house  of  this  witness  about  two 
months  before  the  killing.  Witness  noticed 
that  he  acted  strangely;  witness  gave  him  a 
€ot  to  lie  on,  but  he  would  not  lie  on  it;  went 
ofF  to  an  old  out-house  and  stayed  there.  He 
aaid  there  was  a  crowd  of  men  there  after  him. 
He  acted  so  strangely  and  wild-like,  and  talked 
so  queer,  that  witness  put  it  down  he  was 
crazy  and  out  of  his  mind.  He  would-  not  eat 
or  sleep  in  witness'  house,  and  seemed  to  be 
afraid  people  would  kill  him. 

Thomas  Armstrong,  for  the  defense,  testi- 
fied that  he  was  the  father  of  the  accused.  He 
went  to  witness'  house  in  the  summer  of  1880, 
about  roasting- ear  time  and  stayed  about  a 
month.  Witness  never  saw  him  again  until 
after  the  killing.  While  at  witness'  house, 
accused  acted  strangely  and  wild,  and  said 
people  were  after  him  to  kill  him.  One  day 
he  went  into  the  cow-pen,  and  yelled  like  he 
was  crazy.  Another  time  he  stripped  himself. 
and  said  they  are  after  him  to  kill  him.  When 
witness  went  to  see  him  after  he  was  in  jail, 
he  said  he  wanted  a  Georgia  lawyer,  and  did 
not  want  any  Florida  lawyer,  as  the  Florida 
people  would  kill  him.  From  the  way  accused 
acted  and  talked,  witness  thought  he  was 
crazy.  There  is  insanity  in  the  family  of  wit- 
ness; he  bad  a  sister  that  was  crazy,  and  one 
of  his  daughters  died  in  a  spell  of  insanity; 
she  would  act  strange  and  wild,  and  would 
say  people  were  going  to  kill  her.  Witness' 
father  suffered  from  epilepsy,  and  his  mother 
was  subject  to  frequent  neuralgia  for  years, 
and  finally  died  from  it.  Witness  himself 
suffers  from  neuralgia  in  the  head,  and  he  had 
another  daughter  who  had  fits. 

W.  H.  Towles,  for  the  defense,  testified  that 
he  knew  the  accused,  who  used  to  work  for 
witness.  The  actions  and  talk  of  accused, 
towards  the  last  of  the  time  he  worked  for 
witness,  were  very  strange.  Witness  was  told 
by  accused  that  some  parties  were  trying  to 
kill  bim;  following  him  for  that  purpose,  and 
he  would  have  to  leave  to  save  his  life.  At 
first  witness  thought  accused  was  * 'tight,"  but 
afterwards  saw  that  he  was  not.  Witness  told 
accused  that  nobody  was  going  to  hurt  him, 
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but  he  insisted  that  he  was  being  followed 
about  to  be  killed.  Witness  used  to  send  him 
on  errands;  sent  him  to  the  doctor's,  and  when 
he  returned  he  asked  witness  not  to  send  him 
there  any  more,  as  the  doctor  gave  him  whis- 
key, and  he  did  not  want  to  drink  it.  Accused 
bore  a  good  reputation  as  a  peaceable,  sober, 
and  law-abiding  man  in  the  community  where 
he  lived;  he  was  a  good  workman  and  witness 
liked  him.  His  stoiy  that  witness  and  others 
followed  him  to  kill  him  is  false,  and  there  is 
not  a  word  of  truth  in  it.  The  last  time  wit- 
ness saw  the  accused  until  the  trial  was  in  the 
summer  of  1889,  when  he  was  sent  on  an  er- 
rand and  never  returned.  From  the  actionr 
and  talk  of  accused  during  the  latter  part  of 
his  employment  by  witness,  his  opinion  was 
that  the  accused  was  insane. 

Ziba  King,  for  the  defense,  testified  that  he 
knew  the  accused,  and  that  he  worked  for 
witness  in  1889.  Accused  went  to  witneas* 
house  seemingly  much  frightened,  saying  that 
W.  H.  Towles,  the  Henderson  boys  and  others 
were  following  him  to  kill  him,  and  asked 
witness  to  protect  him.  Witness  told  accused 
that  nobody  was  going  to  hurt  him;  that  he 
could  stay  and  work  for  witness,  and  he  would 
protect  him.  Accused  stayed  with  witness 
about  one  month.  He  woiud  not  sleep  in  the 
place  prepared  for  him,  but  would  sometimes 
sleep  under  the  kitchen.  He  pulled  up  a  plank 
to  get  under  the  com  crib,  and  slept  there  some. 
He  stopped  up  all  the  cracks  in  the  crib  by 
nailing  slats  over  them.  Witness  asked  him 
what  it  meant,  and  accused  said  every  night 
people  would  come  to  the  place  to  kill  him,  and 
that  he  got  under  the  crib  to  hide,  and  had 
nailed  up  the  cracks  to  keep  them  from  shoot- 
ing through.  Accused  said  that  witness'  son 
was  trying  to  kill  him;  witness  inquired  about 
it,  and  found  that  nobody  was  bothering  the 
accused;  he  kept  up  his  strange  actions  and 
talk,  and  finally  told  witness  that  he  would  be 
killed  if  he  stayed  longer,  and  that  he  could 
not  stay  longer;  that  a  gang  were  after  him  so 
hot  that  he  would  have  to  leave.  He  left,  and 
witness  saw  him  no  more  until  the  trial.  From 
his  manner  and  talk,  witness  was  satisfied 
that  the  accused  was  insane.  He  bore  a  good 
reputation  as  a  sober,  peaceable,  law-abiding 
man,  and  did  his  work  well. 

G.  B.  Hodge  testified  for  the  defense  that  he 
knew  the  accused,  who  worked  for  witness 
some  time  in  1889.  His  actions  were  very 
singular.  Witness  saw  him  holding  conversa- 
tions with  imaginary  characters  in  the  grove; 
he  said  that  be  was  being  constantly  pursued 
and  watched  by  men  who  were  trying  to  kill 
him.  Witness  reasoned  with  him,  and  told 
him  there  was  no  danger,  but  one  day  accused 
informed  witness  that  he  could  not  stand  it  any 
longer;  that  if  he  stayed  there  he  would  tie 
killed;  he  asked  for  a  discharge,  and  on  receiv- 
ing it  left.  Witness  had  not  seen  him  since 
until  the  trial.  From  an  observation  of  his 
actions  and  conversations,  witness  was  of  the 
opinion  that  the  accused  was  insane.  He  was 
a  good  hand,  and  stood  well  as  a  peaceable  and 
law-abiding  man. 

J.  £.  McGinniss,  for  the  defense,  testified 
that  he  was  a  lawyer  and  knew  the  accused. 
Witness  went  to  the  jail  after  the  killing  four 
or  five  times  to  see  him,  and  each  time  had 
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talks  wtth  him;  observed  his  demeanor,  de- 
portment, and  conversation;  he  acted  foolishly, 
and  said  that  he  did  not  want  an  attorney,  but 
was  going  to  defend  himself.  Witness  formed 
the  opinion  from  an  observation  of  the  de- 
meanor and  deportment  of  accused,  that  he 
was  insane. 

Pat  Falon  testified  for  the  defense  that  he 
was  keeper  of  the  Duval  county  jail,  and  had 
been  for  the  past  ten  vears;  that  there  is  no  one 
in  any  part  of  the  Jail,  nor  has  there  been  any 
one,  to  molest  the  accused.  No  one  has  been 
spyine  him,  peeping  through  his  cell  or  send- 
ing on  dispatches  a&ut  bim;  "it  is  all  untrue." 

J.  N.  Stripling  also  testified  for  the  defense 
that  he  was  United  States  attorney  for  the 
northern  district  of  Florida.  He  had  seen  the 
accused  several  times  before  the  trial.  In  the 
fall  of  1889  he  received  a  communication  from 
Attorney-General  Miller,  inclosing  a  letter 
purportmgto  be  written  by  Robert  Armstrong 
to  President  Harrison,  complaining  of  being 
pursued  bv  a  band  of  men  to  kill  him,  Arm- 
strong. The  accused  was  examined  bv  wit- 
ness, and  he  stated  that  Bill  Towles  and  some 
others  had  been  around  his  house  for  three 
weeks  every  night,  armed  with  ffuns;  that 
their  conduct  was  threatening,  and  that  for 
about  three  weeks  every  night  they  had  stood 
guard  around  his  house.  He  said  that  he  had 
seen  them  through  the  cracks  around  his 
house;  that  one  night  he  went  out  and  they  run 
him  into  the  woods  and  shot  at  him  several 
times;  he  managed  to  get  away  from  them,  and 
dodged  into  the  swamp,  and  eveiy  now  and 
then  thev  would  find  him,  Jump  him  up  and 
shoot  at  him  again.  He  furuier  stated  to  wit- 
ness that  they  pursued  him  all  the  first  night, 
but  he  numaged  to  set  away  from  them,  and 
lay  out  in  the  woods  all  next  day,  but  the  same 
crowd,  some  ten  or  fifteen  of  them,  got  after 
him  the  next  night  and  again  frequency  shot 
at  him.  They  pursued  him  all  the  second 
night,  and  he  cot  away  from  them  about 
morning  of  the  third  day.  The  third  night  he 
ffot  near  Senator  Eine*s,  member  of  the  Florida 
Legislature,  from  whom  he  asked  protection; 
that  Senator  King  told  him  to  go  into  the 
kitchen  and  sleep,  and  he  would  see  that  these 

Earties  did  not  trouble  him  any  more.  He  said 
e  went  into  the  kitchen,  but  it  was  not  long 
before  he  heard  them  around  there,  and  he  then 
got  scared  and  crawled  under  the  kitchen, 
when  they  began  to  throw  under  there  at  him. 
He  got  frightened  and  ran  from  there,  and  they 
pursued  him  again  nearly  all  that  night,  and 
shot  at  him  several  times,  but  he  was  never  hit. 
He  did  not  know  whv  it  was  they  missed  him 
in  that  way.  The  imagined  wrongs  of  the 
accused  seemed  to  impress  him  verv  much;  he 
cried  and  seemed  to  think  he  had  been  very 
badly  treated,  without  any  protection,  and  no 
law  to  appeal  to.  The  accused  further  stated 
to  the  witness  that  he  got  away  and  went  to 
Georgia,  and  remained  there  perhaps  three 
months,  and  returned  as  far  back  as  Orange 
county,  which  is,  he  supposed,  about  one 
hundr^  miles  from  Ft.  Myers;  that  the  first 
night  he  got  back  to  Orange  county,  Bill 
Towles  and  that  crowd  got  after  him  again, 
and  there  was  a  colored  man  who  tried  to  get 
him  to  go  out,  and  that  he,  the  accused,  saw 
Bill  Towles  on  the  top  of  an  orange  tree 
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trying  to  shoot  him.  Witness  examined  the 
accused  very  closelv,  and  the  latter  went  con- 
siderably into  detail.  The  tale  was  very  im- 
probable to  witness,  and  he  asked  the  accused 
to  come  back  again,  to  see  if  he  would  tell  the 
same  tale.  Accused  returned  and  repealed 
the  same  two  or  three  times.  Finally  witness 
told  accused  that  Bill  Towles*  was  in  town  and 
wanted  to  see  him.  This  seemed  to  frighten 
him  very  much,  and  he  said  he  knew  he 
would  be  killed  if  Bill  Towles  was  there. 
From  the  tale  he  told,  and  his  manner  and  de- 
I>ortment,  witness  was  satisfied  that  the  ac- 
cused was  insane  on  that  particular  subject; 
otherwise  he  appeared  rational,  expressing 
himself  more  intelligently  than  the  average 
colored  man.  Witness'  first  impression  was 
that  the  accused  had  an  attack  of  delirium 
tremens,  and  had  been  drinking,  but  he  said  no, 
and  witness  saw  that  such  was  not  the  case. 
Witness  thought  be  was  insane  on  that  subject, 
and  was  thoroughly  satisfied  of  it.  Witness 
knew  the  parties  about  whom  accused  com- 
plained, and  was  satisfied  it  was  a  delusion. 
After  hearing  the  statement  of  the  accused, 
witness  took  him  before  Philip  Walter  and 
Mizell,  where  be  repeated  the  same  thin^,  but 
did  not  go  as  fully  mto  detail  as  with  witness. 
The  reason  why  witness  examined  into  the 
matter  was  beoiuse  of  the  letter  which  he 
received  from  the  department  of  justice.  The 
accused  is  the  person  who  appeared  before 
witness  and  made  the  statements. 

Philip  Walter  also  testified  for  the  defense 
that  he  was  United  States  commissioner,  and 
clerk  of  the  United  States  court,  and  had  seen 
the  accused  before.  Witness  beard  him  make 
a  statement  in  the  presence  of  Mr.  Stripling 
and  Mr.  Mizell  some  time  in  the  fall  of  1889. 
The  accused  wqs  before  the  witness  three  or 
four  times.  He  went  before  witness  as  United 
States  commissioner.  The  first  time  he  ap- 
peared before  witness,  he  said  that  he  had  been 
driven  from  South  Florida  by  a  large  crowd 
armed  with  Winchester  rifles.  Witness  told 
him  that  he  had  no  Jurisdiction,  and  accused 
got  angry  and  left.  Four  or  five  days  afier^ 
wards  he  returned  and  said  that  the  same 
people  were  still  trying  to  kill  him,  and  stated 
how  he  had  gotten  into  a  tree,  and  that  they 
were  going  to  kill  him  and  take  his  wife  away. 
Witness  sent  for  Mr.  Stripling,  United  States 
attorney,  and  told  him  that  in  his  opinion  the 
man  was  insane,  and  ought  not  to  be  let  go  at 
large.  Witness  did  not  see  any  way  to  do  an^jr. 
thing  with  accused.  About  ten  days  after  this 
he  came  either  into  Mr.  Stripling's  or  Judge 
Swayne's  office  and  brought  a  letter,  witness 
could  not  say  whether  signed  by  the  President 
or  his  private  secretary.  It  was  to  the  effect 
that  the  district  attorney  would  investigate  the 
charge  that  the  accused  had  been  imposra  upon 
and  driven  about  throughout  the  state  by  armed 
men.  We  decided  that  from  the  man's  tale 
and  his  manner  that  he  was  insane.  The  dif- 
ferent interviews  with  the  accused  held  in 
presence  of  witness  lasted  about  ten  or  fifteen 
minutes  each,  and  when  told  that  nothing  could 
be  done  for  him,  did  not  want  to  go.  In  mak- 
ing his  statements  he  was  wild  and  boisterous, 
and  sometimes  saucy.  He  had  the  manner  of 
a  crazy  man,  and  on  that  and  on  his  state- 
ments in  the  interviews,  witness  based   hit 
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opinion  that  accused  wu  insane  on  that  sub- 
jeci, 

G.  L  F.  Qarvin  also  testified  for  the  defense 
that  he  knew  the  accused.  First  time  witness 
saw  accused  was  in  June  or  July,  1880,  on  Bay 
street.  The  next  time  between  July  and  Sep- 
tember same  year.  The  latter  part  of  Septem- 
ber witness  was  keeping  at  the  waterworks 
bridge,  and  accused  went  in  and  said  he 
wanted  to  see  witness  on  some  business,  to 
write  for  a  pension  for  him.  Witness  asked  if 
he  was  a  soldier,  and  he  said  yes.  Witness 
asked  him  what  regiment  he  was  in,  and  he 
said,  '*  I  cannot  tell  now."  Accused  said,  "  I 
want  to  say  something  to  you  I  don't  want 
anybody  to  hear;"  he  said  "I  want  you  to 
write  me  a  letter."  Witness  asked  was  it  about 
the  pension,  and  he  said  "I  do  not  want  to 
talk  about  the  pension;  I  want  you  to  write  me 
a  letter  to  President  Harrison."  Witness  said 
to  him,  *'  The  President  will  not  notice  a  letter 
from  you."  He  said,  "I  want  you  to  write  about 
my  wife  and  myself  being  run  away  from  Lee 
county."  Witness  asked  him  in  what  part  of 
the  state  was  Lee  county,  and  he  said  down 
south.  He  said  he  had  written,  but  they  had 
paid  no  attention,  and  he  wanted  witness  to 
write.  He  then  said  that  he  had  been  forced 
to  run  away  from  Lee  county.  Witness  asked 
him  why  he  did  not  go  to  the  state  authorities, 
and  he  said  he  wanted  to  write  to  President 
Harrison.  About  a  week  after  this  accused 
went  back  to  witness  and  said  the  President 
had  referred  his  letter  to  Mr.  Stripling  for  in- 
vestigation, and  that  Mr.  Stripling  would  pay 
no  attention  to  it,  and  that  witness  ought  to 
write  to  the  President.  He  then  asked  me  to 
write  as  he  would  dictate,  and  said,  "l^ow  I 
want  you  to  write  for  b  pension  for  me." 
Witness  started  to  write  and  when  he  got  to 
the  company  and  regiment,  accused  said, 
*'  Damn  it,  if  you  will  not  write  to  the  Presi- 
dent what  I  want  you  to  write,  I  will  go  out 
and  get  some  one  else  to  write.  I  have  got  a 
letter  that  my  wife  has  been  hung;  taken  out 
to  a  tree  and  hung."  Witness  told  him  he 
ought  to  report  It  to  the  state  authorities,  and 
he  said  "  Ko,  I  am  afraid  to  stay  here  any 
longer;  the  same  crowd  Is  after  me."  Witness 
asked  him  how  he  knew  it,  and  be  said  he  felt 
that  way,  and  again  wanted  witness  to  write. 
Witness  refused,  and  accused  cursed  him  and 
went  away.  In  a  couple  of  days  he  came  back 
again  and  insisted  that  witness  should  write; 
he  said  that  the  crowd  that  had  been  pursuing 
him  were  in  the  city.  From  his  ma  oner  and 
statements,  witness  thought  he  was  crazy. 
Witness  talked  with  accused  at  least  a  dozen 
different  times.  The  conversations  lasted  from 
five  minutes  to  half  an  hour,  and  from  his  talk 
and  his  general  manner  on  said  occasions,  wit- 
ness formed  the  opinion  that  he  was  insane. 

Dr.  N.  Van  de  Howard  testified  for  the  de- 
fense as  follows:  *'I  am  a  medical  doctor; 
have  had  considerable  experience  in  the  care 
and  treatment  of  the  insane;  was  for  twelve 
years  connected  with  the  St.  Louis  Lunatic 
Asylum,  and  for  nine  years  chief  physician  in 
charge.  I  have  examined  the  defendant,  and 
find  that  he  suffers  greatly  from  vertigo,  and 
that  hia  sleep  is  troubled  and  disturbed.  His 
perception  is  very  dull  and  his  comprehension 
unusually  sluggish;  mental  confusion  is  easily 
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E reduced.  When  asked  an  abrupt  question,  it 
I  evident  from  the  expression  of  his  face  that  be 
feels  puzzled,  and  that  it  requires  an  effort  and 
an  appreciable  amount  of  time  to  enable  him 
to  fully  comprehend  its  import.  He  is  afflicted 
with  aelusions,  and  notwithstanding  his  gen- 
eral siuff^hness,  when  started  on  the  subject 
of  his  ddusions,  he  speaks  well  and  fluently; 
this  is  to  be  expected.  This  dullness  of  per- 
ception and  sluggishness  of  comprehension  are 
illustrated  when  the  sergeant  shot  at  him  so 
often  before  movine.  It  was  also  displayed 
on  the  occasion  of  the  homicide  when  he  asked 
the  policeman  three  times  to  show  his  badge. 
Here  he  was  endeavoring  to  arrive  at  some 
conclusion  as  to  the  identity  of  the  officer.  He 
has  hallucinations  of  sight  and  hearing,  as 
well  as  delusions  that  people  are  tr^ne  to  kill 
him,  and  are  following  and  watching  him  for 
that  purpose.  That  is  to  say,  he  imagines  the 
existence  of  facts,  and  that  he  sees  and  hears 
things  and  sounds  that  have  no  existence  in 
fact.  In  addition,  be  is  also  a  prey  to  various 
insane  delusions.  In  short,  I  find  him  to  be 
deddedly  and  undoubtedly  insane;  he  should 
have  been  in  an  asylum  long  ago.  He  has  a 
delusion  that  a  man  in  the  )an  is  trying  to  kill 
him,  in  league  with  the  police;  that  he  is  being 
pried  on  and  dispatches  sent  out  daily  about 
him;  that  a  band  of  people  followed  him  from 
south  Florida  to  Jacksonville,  where  the  police 
force  leagued  with  them  to  kill  him.  I  have 
heard  the  evidence  in  the  cause,  beginning 
with  that  of  the  police  sergeant,  AUen;  did  not 
hear  the  evidence  of  the  witnesses  previously 
examined,  and  it  tends  to  confirm  my  personiu 
examination,  and  convinces  me  beyond  doubt 
that  he  was  insane  when  he  shot  the  police- 
man. The  testimony  also  demonstrates  that 
his  insani^  is  more  general  in  its  character 
than  would  be  inferred  from  the  existence  of 
the  delusions  alone.  In  other  words,  it  shows 
that  his  feelings  and  emotions  are  affected  as 
well  as  bis  intellect,  and  that  in  consequence 
his  mental  disease  has  shown  itself  in  insanity 
of  action,  as  well  as  the  insanity  of  thought; 
Chat  is  to  say,  on  various  occasions  his  conduct 
has  been  Just  as  absurd  and  insane  as  his  ideas. 
I  would  classify  his  insanity  as  chronic  mania; 
not  monomania;  for  he  has  several  delusions 
as  well  as  hallucinations;  and  as  I  said  before 
his  actions  have  been  as  insane  as  his  thoughts. 
The  fact  that  this  man  worked,  even  in  a 
position  of  responsibility  and  trust,  argues  not 
against  his  insanity.  This  is  not  unusual.  In 
the  asylum,  of  which  I  had  charge,  nearly  all 
the  work  was  done  by  the  patients;  the  em- 
ployes acting  rather  as  supervisors  than  work- 
ers. The  insane  men  and  women  worked  in 
the  kitchen,  laundry,  garden,  carpentering, 
and  even  acted  as  assistants  to  the  engineer  in 
the  boiler  room.  My  assistant  clerk  was  for 
some  time  a  patient,  and  made  a  good  clerk 
too.  One  man  who  had  owned  or  managed  a 
small  hotel,  who  imagined  he  was  Jesus  Christ, 
and  who  was  found  to  be  harmless,  was  re- 
leased at  the  request  of  his  friends,  to  resume 
the  management  of  his  business.  That  a  man 
can  be  Insane,  and  still  attend  to  business,  is 
easily  explained.  The  general  or  lay  view  en- 
tertamed  regarding  the  sense  of  the  insane  is 
altogether  erroneous.  Insanity  is  not  a  loss  of 
mind,  but  a  perversion  or  derangement  of  it 
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It  is  in  dementia,  imbecility,  and  idiocy,  and 
not  in  true  insaniW,  that  there  is  loss  or  ab- 
sence of  mind.  Insane  men  are  often  very 
bright  A  few  years  ago  tbe  asylum  in  Ala- 
bama published  a  small  paper  which  was 
edited  and  printed  by  one  of  the  insane  pa- 
tients. In  many  cases  onlj^  a  part,  relatively 
a  small  part,  of  the  brain  is  diseased*  There 
is  plenty  of  sound  and  healthy  brain  left  for 
all  the  practical  purposes  of  life,  if  it  were 
able  to  act,  but  in  its  early  and  acute  stage  its 
activity  is  to  a  greater  or  less  extent  inhibited 
or  held  in  cbeck  by  the  irritation  arising  from 
the  diseased  tract.  All  mental  activity  directly 
depends  upon  a  full  supply  of  fredh  blood  to 
the  brain.  If  there  is  too  little  within  certain 
limits,  we  grow  dull  and  sleepy,  if  too  much, 
exhiliarated  or  excited,  or  even  in  certain  cases 
delirious.  When  a  tract  of  the  brain  becomes 
diseased  in  commencing  mania  the  amount  of 
blood  is  greatly  increa^,  its  activity  becomes 
excessive,  and  tbe  delusions,  hallucinations, 
and  morbid  feeling  produced,  entirely  mo- 
nopolize the  attention,  and  often  completely 
overwhelm  the  rest  of  the  mind.  He  may  be 
entirely  under  the  dominion  of  his  disease,  and 
in  this  stage  is  ordinarily  incapacitated  for  the 
discharge  of  his  ordinary  duties.  This  condi- 
tion may  last  for  a  few  months,  or  even  for 
Tears,  but  eventually  if  recovery  does  not  ensue, 
It  gradually  passes  from  the  active  and  acute  to 
the  chronic  and  |>as8ive  state  The  irritation 
subsides,  congestion  becomes  less,  excitement 
gives  way  to  comparative  tranquillity,  and  in 
consequence  the  sound  part  of  the  brain  re- 
leased from  such  control  becomes  again  active, 
and  re-asserts  its  dominion.  The  man  be- 
comes accustomed,  as  it  were,  to  his  insane 
fancies,  and  may  at  times  even  have  doubts  as 
to  their  reality.  He  therefore  talks  of  them 
less,  behaves  with  comparative  propriety,  and 
under  most  circumstances  presents  to  the 
average  and  unskilled  observer  the  appearance 
of  a  sane  man.  But  l^e  disease  is  stul  there, 
though  comparatively  latent,  and  liable  at  any 
time  to  spring  into  activity.  It  only  needs  an 
increased  supply  of  blood,  a  congestion  of  that 
tract,  to  bring  all  the  delusions,  hallucina- 
tions, and  insane  feelings  as  acutely  vivid 
and  real  as  ever.  Now,  nothing  is  more  likely 
to  produce  this  congestion  more  rapidly  than 
irritation,  excitement,  or  anger.  Just  as  these 
cause  the  face  to  flush  and  the  head  to  grow 
hot,  they  in  a  much  greater  degree  cause  the 
diseased  tract  of  brain  in  an  insane  man  to  be- 
come congested  with  blood;  his  mind  becomes 
overwhelmed  with  the  force  of  his  insane  feel- 
ings, he  loses  all  self-control,  and  in  a  very 
short  time  may  be  transformed  from  a  lamb  to 
a  tiger.  This  is  just  about  what  must  have 
happened  to  Armstrong  on  the  night  of  the 
homicide.  He  was  undoubtedly  insane,  and 
the  act  was  caused  by  the  insanity,  and  was 
the  direct  result  of  an  insane  delusion  wbich 
he  entertained  in  relation  to  the  man  he  killed. 
I  think  the  evidence  unmistakably  shows  this. 
This  man  believed  that  the  south  Florida  gang 
had  followed  him  to  Jacksonville,  and  that  the 
police  force  had  joined  tbem.  IJnder  the  in- 
fluence of  this  delusion  he  imagined  that  be 
bad  been  tracked  that  night.  This  of  itself 
was  sufficient  to  produce  a  certain  amount  of 
excitement,  which  of  course  increased  the  flow 
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of  blood  to  the  head.  The  altercation  with 
the  keeper  of  the  fruit  store  increased  the  con- 
gestion, and  he  must  have  been  under  consid- 
erable suppressed  excitement  when  accosted 
by  the  policeman,  who  by  threatening  him, 
made  his  condition  much  worse.  The  conges- 
tion by  this  time  had  become  so  severe  that  he 
imagined  that  he  recognized  in  the  officer  the 
member  of  the  gang  who  had  been  tracking 
him  around  town.  Naturally  this  created  a 
feeling  of  alarm  and  apprehension.  He  asked 
the  policeman  three  times  to  let  him  see  bis 
badge.  The  slowness  of  mind  and  sluggish- 
ness of  comprehension  caused  hj  his  disease 
made  it  necessary  for  him  to  deliberate  some 
time  before  he  could  determine  as  to  the  iden- 
tity of  the  policeman  with  some  one  connected 
with  his  delusion,  or  as  to  the  best  course  for 
him  to  pursue.  I  am  of  the  opinion,  most  un- 
doubtedly, that  the  act  of  killing  was  the  con- 
sequence of  his  insanitjr,  and  directly  the 
result  of  an  insane  delusion.  Insanity  in  a 
family  miay  be  handed  down  by  inheritance 
from  one  generation  to  another,  sometimes 
skippinfl;  one  generation  or  more,  and  man!- 
fesUn^  Itself  in  a  later  one;  and  in  order  for  it 
to  be  inherited,  it  is  not  always  necessary  that 
the  fore-parents  should  have  been  actually  in- 
sane, for  when  the  family  stock  has  suffered 
from  epilepsy,  neuralgia  or  kindred  diseases, 
it  may  eventuate  in  insanity  in  following  gen- 
erations, indeed  that  is  the  tendency.  Thus  as- 
suming a  case  as  shown  by  the  evidence  which 
I  haye  heard  and  digested,  I  am  of  the  opin- 
ion that  the  man  was  insane  at  the  time  of  the 
commission  of  the  act,  and  is  insane  now. 
The  fact  that  defendant  endeavored  to  escape 
is  not  at  all  inconsistent  with  insanity;  but,  on 
the  contrary,  affected  with  his  delusion,  IJiat 
would  be  a  natural  instinctive  impulse;  nor  is 
it  inconsistent  with  his  insanity  that  he  run  an 
engine,  or  performed  other  ordinanr  acts. 

Li  rebuttal,  the  state  introduced  J.  D.  Baker, 
who  testified  that  he  kept  the  Duval  hotel,  and 
had  the  accused  in  his  employment  about  a 
month  before,  and  at  the  time  of,  the  killing  of 
policeman  Lowe.  Accused  was  employed  as 
fireman  to  run  a  little  boiler  for  the  hotel  and 
yard  roan.  The  boiler  was  about  ten  boree- 
power,  and  accused  managed  it.  Witness 
would  go  around  occasionally  and  supervise. 
There  was  no  machinery  to  it,  nothing  but  the 
boiler.  It  carried  about  thirty-five  or  forty 
pounds  of  steam;  seldom  got  over  that. 

Also  Jacob  Hildebrandt,  who  testified  that 
all  he  knew  about  the  accused  was  that  wit- 
ness had  seen  him  come  into  his  store,  buy 
what  he  wanted  and  go  out.  Witness  never 
said  anything  to  accused  or  sold  him  anything. 
He  would  buy  tobacco  and  whiskey  from 
witness'  clerk. 

Also  Ed.  Williams,  deputy  sheriff,  who 
testified  that  he  had  known  the  accused  since 
he  had  been  a  prisoner,  and  had  seen  him  sev- 
eral times  since  then,  most  frequently  al>out 
the  time  of  his  arrest  and  about  five  days 
after,  when  witness  stayed  in  the  jail  at  night 
to  guard  him.  The  accused  appeared  to  the 
witness  about  like  any  other  prisoner  charged, 
with  murder. 

The  foregoing  i»  substantially  all  of  the 
evidence  certified  to  us.  That  Carleton  Lowe 
came  to  his  death  by  means  of  a  fatal  bullet 
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<iischaTged  from  a  pistol  In  tbe  hands  of  the 
aocnaed,  ftod  under  circumstances  without  ap- 
parent justification  or  excuse.  Is  not  denied 
and  cannot  be  gainsaid.  If  the  accused  at  the 
time  of  the  kilhng  was  sane,  and  hence  a  re- 
sponsible moral  a^ent,  it  must  be  conceded  at 
once  that  he  ia  guilty  of  an  unjustifiable  and 
brutal  murder.  On  the  contrary,  if  he  did 
not  have  capacity  and  reason  sufficient  to  ena- 
ble him  to  distinguish  between  right  and  wrong, 
as  to  the  particular  act  he  was  doing,  and  was 
not  conscious  that  he  was  committing  a  crimi- 
nal act  for  which  he  would  be  punished,  he 
cannot  be  held  amenable  to  the  law  as  a  crimi- 
nal. There  is  a  very  ^reat  confiict  of  authority 
as  to  what  degree  ot  proof  on  the  one  side  or 
the  other  is  reauiBite  to  determine  this  issue, 
but  we  are  relieved  in  the  present  instance 
from  the  labor  of  weighing  the  conflicting 
views  and  opinions  on  this  subject,  as  our  own 
court  in  a  former  decision,  and  repeated  in 
this  very  case  when  here  before,  has  laid  down 
the  rule  to  govern  in  such  issues.  The  rule 
we  recognize  is,  that  when  evidence  is  intro- 
duced which  tends  to  rebut  the  presumption 
of  sanity  on  the  part  of  the  accused,  and  the 
jury  entertain  a  reasonable  doubt,  after  con- 
sidering all  the  evidence  as  to  his  sanity,  it  is 
their  duty  to  acquit  Bodge  v.  State,  26  Fla. 
11;  Armitrong  v.  SiaU,  37  Fla.  866. 

That  this  is  the  correct  rule  on  this  subject, 
we  entertain  no  doubt.  In  every  criminal 
prosecution  it  devolves  upon  the  state  to  estab- 
lish that  the  crime  charged  has  been  commit- 
ted by  a  rational,  responsible  being,  and  no 
conviction  can  correctly  be  had  until  the  jury 
are  satisfied  beyond  a  reasonable  doubt  that 
the  criminal  act  has  been  committed  by  such  a 
being.  The  definition  of  murder  by  our  stat- 
ute, "the  unlawful  killing  of  a  human  being, 
when  perpetrated  from  a  premeditated  design 
to  affect  the  death  of  the  person  killed,"  in- 
cludes this  element  of  a  rational  agency,  and 
it  devolves  upon  the  state  to  show  the  sanity 
of  the  accused,  as  well  as  any  other  element  of 
the  crime.  The  presumption  of  innocence 
with  which  every  man  is  clothed,  imposes 
upon  the  state  this  burden  of  establishing 
beyond  a  reasonable  doubt  every  material  in- 
gredient of  the  crime  alleged.  In  what  is  here 
said,  we  do  not  wish  to  be  understood  as 
Intimating  that  when  the  state  has  shown  by 
competent  evidence  the  facts  and  circumstances 
constituting  criminal  conduct,  and  from  which 
no  presumption  of  insanity  arises,  it  devolves 
upon  her  primarily  to  introduce  evidence  to 
show  the  sanity  of  the  accused.  The  law 
presumes  all  men  are  sane,  and  in  the  absence 
of  evidence  indicating  a  contrary  state  of  mind, 
both  court  and  jury  are  justified  in  acting 
upon  this  presumption,  and  where  t^e  evidence 
establishes  the  criminal  act,  and  indicates 
nothing  as  to  the  mental  capacity  of  the  ac- 
cused to  commit  the  deed,  a  conviction  is  not 
only  authorized,  but  should  follow.  If,  how- 
ever, there  arises  from  the  evidence,  coming 
from  any  quarter,  a  reasonable  doubt  as  to  the 
aanii^  of  the  accused,  the  presumption  of  the 
law  is  overcome  and  he  is  entitled  to  an  acquit- 
tal, unless  the  state  meets  and  removes  the 
reasonable  doubt  arising  in  his  favor.  Church, 
C!A.  J.  in  expressing  the  opinion  of  the  court 
in  Brotherion  v.  PeapU,  75  N.  Y.  159.   said: 
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''Crimes  can  only  be  committed  by  human 
beings  who  are  in  a  condition  to  be  responsible 
for  their  acts,  and  upon  this  general  proposi- 
tion the  prosecutor  holds  the  affirmative,  and 
the  burden  of  proof  is  ui>on  him.  Sanity 
being  the  normal  and  usual  condition  of  man- 
kind, the  law  presumes  that  every  individual 
is  in  that  state.  Hence  a  prosecutor  may  rest 
upon  that  presumption  without  other  proof. 
The  fact  is  deemed  to  be  proved  prima  facie. 
Whoever  denies  this  or  interposes  a  defense 
based  upon  its  untruth,  must  prove  it;  the 
burden,  not  of  the  general  issue  of  crime  by  a 
competent  person,  but  the  burden  of  over- 
throwing the  presumption  of  sanity  and  of 
showing  insanity,  is  ux)on  the  person  who  al- 
leges it,  and  if  evidence  is  given  tending  to 
establish  insanity,  then  the  general  question  ia 
presented  to  the  court  and  jury,  whether  the 
crime,  if  committed,  was  committed  by  a  per- 
son responsible  for  his  acta;  and  upon  this 
question  the  presumption  of  sanity,  and  the 
evidence,  are  ail  to  be  considered,  and  the 
prosecutor  holds  the  affirmative,  and  if  a 
reasonable  doubt  exists  as  to  whether  the 
prisoner  is  sane,  or  not,  he  is  entitled  to  the 
benefit  of  the  doubt,  and  to  an  acquittal . **  The 
authorities  holding  the  views  we  have  stated 
above  are  recogn&ed  b^  our  court  as  being 
correct  Vide  authorities  cited  in  Bodg^e 
COM,  eupra.  We  have  stated  the  rule  fully,  in 
order  to  apply  it  to  the'facts  of  the  case  before 
us. 

The  only  objection  made  here  to  the  rel- 
evancy of  the  testimony  is  to  the  statement  of 
De  Moya,  that  while  in  his  store  the  accused 
appeared  to  be  under  the  influence  of  liquor, 
but  it  does  not  appear  that  this  objection  was 
made  in  the  trial  court,  and  hence  no  ques- 
tions are  presented  as  to  the  admissibility  of 
any  of  ^e  evidence.  It  must  be  conceded 
that  there  is  nothing  in  the  facts  and  circum- 
stances of  Uie  killing,  as  shown  by  the  state, 
to  justify  a  contention  that  the  presumption 
in  favor  of  sanitv  which  applies  to  all  men  was 
overthrown  in  the  case  of  the  accused.  It  is 
true  that  there  are  some  circumstances  shown 
by  the  state,  such  as  the  conduct  of  the  ac- 
cused in  reference  to  seeing  the  badge  of  the 
deceased,  and  the  very  peculiar  circumstances 
attending  the  arrest  and  the  shooting  at  ac- 
cused by  Sergeant  fAllen,  the  day  uter  the 
killing,  which  a  jury  would  be  authorized  to 
consider  on  the  issue  of  insanity;  still  we  do 
not  think  these  alone  are  sufficient,  in  view  of 
the  other  attending  circumstances,  to  impose 
upon  the  state  the  necessity  of  introducing 
other  testimonjr  in  aid  of  the  legal  presumption 
in  favor  of  sanity.  Looking  to  the  testimony 
introduced  for  the  defense,  we  find  that  in 
1889,  commencing  probably  earlier  than  in 
June  ^certainly  at  that  date),  and  continuing  to 
near  the  time  of  the  killing,  the  accused  was 
laboring  under  a  strange  delusion  that  he  was 
being  pursued  bv  a  l&nd  of  armed  men  for 
the  purpose  of  taking  his  life.  The  facts  and 
circumstances,  and  the  opinion  of  witnesses 
based  upon  them,  indicating  that  during  jLhe 
time  mentioned  the  mind  of  the  accused  was 
overwhelmed  with  this  delusion,  are  clear  and 
unmistakable.  Aside  from  the  testimony  of 
the  expert.  Dr.  W.  Van  de  Howard,  at  least 
nine  witnesses  detail  appearances,  conduct  and 


40d 


Florida  SuPRSiis  Coubt. 


JuaK, 


declarations  on  the  part  of  the  accused  that 
make  it  reasonably  certain  he  was  under  the 
dominion  of  the  false  notion  that  he  was  in 
constant  danger  of  being  killed  by  armed  men 
whom  he  supposed  to  be  on  hunt  for  him  for 
that  purpose.  This  hallucination  manifested 
itself  in  his  conduct  in  various  ways  and  on 
divers  occasions,  and  we  do  not  discover  in  the 
evidence  indications  of  its  being  a  feigned  case 
on  his  part.  These  witnesses  convened  with 
him  on  the  sublect  of  his  delusion,  observed 
his  stranse  conauct,  and  gave  it  as  their  opin- 
ion that  he  was  insane  on  that  subject.  They 
are  not  shown  to  be  experts  in  such  matters, 
but  the  weight  of  authority  is  clearly  in  favor 
of  admitting  such  testimony  on  an  issue  of 
sanity  vel  non.  No  objection  was  made  to  it 
on  the  part  of  the  state  in  the  case.  11  Am. 
&  Eng.  Encydop.  Law,  p.  161.  and  authori- 
ties in  note  1  to  heading  "  Opinions  of  non-ex- 
pert witnesses;"  1  Whart  Ev.  g  451;  Canneei- 
ieut  Mut  L,  Ins.  Go.  v.  Laihrop,  111  U.  S. 
612,  28  L.  ed.  686;  MeOlackev  v.  State,  6  Tex. 
App.  820;  WOb  v.  State,  Id.  596;  Petmle  v. 
Sanford,  48  CaL  29;  People  v.  Wreden,  59  CaL 
892;  8taU  v.  Klinffer,  46  Mo.  224;  Wood  v. 
Skite,  68  Miss.  741;  State  v.  NeteUn,  69  Ind. 
108;  Saffe  v.  State,  91  Ind.  141;  Olark  v.  StaU, 
12  Ohio,  488,  40  Am.  Dec.  481. 

It  may  be  proper  to  state  that  such  wit- 
nesses cannot  express  a  general  opinion  as  to 
sanity  nor  can  they  give  an  opinion  independ- 
ent of  the  facts  and  circumstances  within 
their  own  knowledge,  but  they  can  detail  the 
facts  known  to  them  which  show  insanity, 
and  thereupon  express  an  opinion  as  to  the 
sanity  of  the  person  whose  mental  condition  is 
being  (investigated.  Of  course  the  value  of 
such  testimony  must  depend  largely  upon  the 
opportunities  of  the  witnesses  to  correctly  ob- 
serve the  appearances  and  conduct  of  the  per- 
son whose  mind  is  claimed  to  be  unsound,  as 
well  as  the  character  of  such  appearances  and 
conduct  The  witnesses  who  testify  as  to  the 
mental  disorder  of  the  accused  had  an  opportu- 
nity to  observe  him  closely,  and  some  of  them 
made  special  investigation  as  to  his  condition. 
In  addition,  the  father  and  cousin  of  the  ac- 
cused testified  that  insanity  existed  in  his  fam- 
ily, and  detailed  facts  and  cm^umstances  in  con- 
nection with  the  mental  derangement  of  certain 
members  of  the  family.  They  are  near  relatives 
of  the  accused,  it  is  true,  but  no  show  of  contra- 
diction of  these  facts  appears  on  the  part  of 
the  state.  The  expert,  Dr.  Van  de  Howard, 
who  had  had  a  long  and  extensive  experience 
in  the  treatment  of  the  insane,  testified  that  he 
had  examined  the  accused  and  found  him  un- 
doubtedly insane.  He  details  the  condition  of 
the  accused  upon  which  he  bases  bis  opinion. 
The  state  does  not  ofifer  any  evidence  to  show 
they  are  not  true.  This  witness  does  not  state 
when  he  made  the  examination,  but  his  testi- 
mony shows  that  he  was  speaking  of  a  condi- 
tion existing  at  the  time  of  trial  Carleton 
Lowe  was  killed  in  February,  A.  D.  1890,  and 
the  witnesses  testified  on  the  second  trial,  which 
was  in  December,  A.  D.  1891.  We  cannot  in- 
fer that  this  witness  either  examined  or  saw 
the  accused  at  or  about  the  time  of  the  killing. 
While  a  subsequent  unsound  mental  condition 
may  be  shown  on  such  an  issue,  its  relation  in 
point  of  time  should  not  be  overlooked.    He 
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further  states  that  he  did  not  hear  the  evidencs 
of  the  witnesses  examined  prior  to  the  exam- 
ination of  Sergeant  Allen,  and  from  this  we 
are  informed  that  he  did  not  hear  the  evidence 
of  Caricie,  De  Moya  and  Land,  who  alone  de- 
tail the  facts  and  circumstances  immediately 
connected  with  the  killing.  He  says:  "l 
have  heard  the  evidence  in  the  cause,  beginning 
with  that  of  the  Police  Sergeant,  Allen;  did 
not  hear  the  evidence  of  the  witnesses  pre- 
viously examined,  and  it  tends  to  confirm  my 
personal  examination,  and  convinces  me  be- 
yond doubt  that  he  was  insane  when  he  shot 
the  policeman."  No  hypothetical  question 
covering  the  facts  of  the  case,  it  appears,  was 
submitted  to  the  witness,  yet  it  is  evident  that 
he  in  some  way  had  been  placed  in  possession 
of  the  entire  evidence,  as  he  refers  to  the  fact 
of  the  accused  asking  three  times  to  see  the 
policeman's  badge,  which  fact  was  only  testi- 
fied to  by  witnesses  whose  evidence  he  did  not 
hear,  and  to  other  facts  detailed  by  witnesses 
who  were  examined  after  him,  in  rebuttal. 
We  need  not  stop  to  examine  the  rule  applica- 
ble to  the  admissibility  of  evidence  on  the  pan 
of  medioil  experts,  as  no  point  has  been  raised 
in  reference  to  the  testimony  now  before  us; 
but  in  passing  upon  this  testimony  we  deem  it 
proper  to  mention  the  foregoing  facta,  as  im- 
portant questions  may  hereafter  arise  in  similar 
cases.  Giving  due  consideration  to  the  entire 
testimony,  we  think  it  is  sufficient  to  rebut  the 
legal  presumption  of  sanity,  and  to  raise  a  rea- 
sonable doubt  as  to  the  mental  capacity  of  the 
accused  to  comprehend  his  situation,  and  the 
relation  in  which  he  stood  to  others  as  bearing 
upon  his  conduct  in  reference  to  the  homicide: 
and  we  think  the  testimony  showing  his  want 
of  mental  capacity  covers  a  period  of  time 
from  early  in  the  year  1889,  until  a  short  time 
before  the  killing,  certainly  not  longer  than 
two  months.  Not  only  do  we  think  Uie  testi- 
mony sufficient  for  this  purpose,  but  we  think 
a  fair  consideration  of  it  irresistibly  leads  to 
such  a  conclusion.  To  conclude  otherwise 
.vould  necessitate  the  rejection  of  a  mass  of 
testimony  coming  from  credible  sources,  with- 
out conmct  or  impeachment,  for  it  will  be  ob- 
served that  the  state  offered  no  testimony  what- 
ever relating  to  the  condition  of  the  accused 
in  any  way  during  the  time  above-mentioned. 
But  was  he  insane  at  the  time  he  fired  the 
fatal  shot  that  terminated  the  life  of  the  faith- 
ful police  officer?  This  is  the  question,  as  it 
must  appear  he  was  insane  at  that  time;  it  not 
being  sufficient  that  he  was  insane  before  or 
sfter,  unless  he  was  also  insane  at  that  time. 
It  is  clearly  settied  by  authority  that  where 
insanity  of  a  permanent  type,  or  of  a  continu- 
ing nature,  or  possessed  of  the  characteristics 
of  an  habitual  or  confirmed  disorder  of  the 
mind,  is  shown  to  have  existed  prior  to  the 
commission  of  the  act,  it  is  presumed  to  con- 
tinue, UDtil  this  presumption  is  overcome  by 
competent  testimony.  It  is  well  to  observe 
that  this  presumption  does  not  apply  to  tempo- 
rary or  spasmodic  mania,  to  disorders  of  miud 
produced  by  the  violence  of  disease,  or  any 
form  of  temporary  insanity.  Mr.  Wharton 
says,  in  section  Q&,  vol.  1,  Criminal  Law: 
"When  insanity  of  a  permanent  type  is  shown 
to  have  existed  prior  to  the  commission  of  an 
act,  it  will  be  inferred  to  have  continued,  un- 
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less  the  cootTar^  be  proved,  down  to  the  time 
of  the  act  It  is  oUierwise,  however,  when  the 
proof  is  of  temporaiy  or  spasmodic  mania  or 
of  delirium  tremens.  See  also  1  Greenl.  Ev. 
^  42;  Lawson,  Presumptive  Evidence,  p.  179; 
2  Bishop,  Grim.  Proc  §  674;  Langdon  v.  Peth 
pU,  133  HI.  882;  State  v.  Wiln&r,  &  Wis.  804; 
l^te  V.  Beddiek,  7  Ean.  148;  State  y,  Lovoe,  98 
Mo.  547,  11  West  Rep.  910.  Mr.  Wharton 
further  says,  in  voL  2,  Law  of  Evidence, 
§  1268,  that  the  presumption  as  to  the  oon tin- 
nance  of  insanity  is  one  of  fact,  varying  with 
the  particular  case,  and  Mr.  Bishop  says,  in 
vol.  2,  Criminal  Procedure,  eupra :  **  The  pre- 
sumption being  that  the  state  of  mind  proved 
is  contintdng,  and  what  exists  at  one  time  ex- 
ists also  at  another,  stiU,  this  evidence,  to  be 
admitted,  or  at  least  to  be  very  weighty, 
should  not  refer  to  a  period  too  long  before  or 
after  the  time  when  the  criminal  act  was  done." 
The  learned  judge  who  presided  at  the  trial  of 
this  cause  recognized  this  rule  of  law  as  he 
charged  the  Jury  that ''  when  insanity  is  shown 
to  exist  a  short  time  before  the  act,  the  state 
must  produce  evidence  to  show  sanity,  else  the 
continuance  of  insanity  is  presumed,  and  the 
accused  must  go  acquit."  The  testimony  au- 
thorized such  a  charge,  and,  in  our  Judgment, 
shows  unmistakably  that  the  accused  was  af- 
flicted with  a  mental  disorder  of  a  permanent 
nature,  not  resulting  from  a  temporary  cause, 
but  a  fixed  delusion  that  his  life  was  endan- 
gered bpr  armed  men,  who  constantly  sought 
to  take  it  His  mental  derangement  was  of 
such  a  nature  as  to  affect  directly  his  action  in 
taking  the  life  of  the  policeman,  who  was  sup- 
posed by  the  accused  to  be  in  concert  with  the 
armed  band  in  search  of  him.  We  have  no 
doubt  about  the  testimony  showing  such  an 
infirmity  of  mind  on  the  part  of  the  accused  as 
to  bring  it  within  the  rule  of  presumption  that 
it  continued  to  the  time  of  the  homicide  under 
the  facts  of  this  case. 

Is  the  presumption  in  favor  of  insanity  at 
the  time  of  the  homicide,  clearly  arising  from 
the  evidence  introduced  in  behalf  of  the  ac- 
cused, rebutted  by  the  state?  We  are  unable 
to  bring  our  minds  to  such  a  conclusion. 
What  testimony  the  state  introduced  in  rebut- 
tal cannot  be  said  to  bear  directly  upon  the 
subject  of  the  fatal  delusion  with  which  it  has 
been  shown  the  accused  was  afflicted.  The 
deputy  sheriff  says  that  he  had  seen  the  ac- 
cused several  times  since  he  had  been  a  prison- 
er, and  that  he  appeared  to  the  witness  about 
like  any  other  prisoner  charged  with  murder. 
Hildebrandt  saw  the  accused  come  into  the 
(tore,  buy  what  he  wanted,  and  go  out. 
This  witness  never  conversed  with  accused 
or  sold  him  anything.  The  buying  was  from 
witness'  clerk.  When  this  was  he  does  not 
slate.  J.  D.  Baker,  who  kept  a  hotel,  states 
that  the  accused  had  been  in  his  employment 
about  one  month  when  the  killing  took  place, 
as  fireman,  and  managed  a  small  boiler  about 
ten  horse  power,  under  the  supervision  of  wit- 
ness. The  boiler  had  no  machinery.  This  is 
the  only  fact  stated  by  the  witness  in  reference 
to  the  capacity  of  the  accused .  These  witnesses 
do  not  speak  of  any  actions  or  conduct  of  the 
accused  in  reference  to  the  delusion  under 
which,  it  had  been  shown,  he  was  labor- 
ing.    The  facts  they  state  are  not  inconsistent 
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with  the  evidence  showing  a  disordered  state 
of  mind  of  the  accused,  on  the  subject  of  being 
pursued  by  armed  men  for  the  purpose  of 
killing  him.  In  any  view  we  may  consider 
the  rebutting  testimony,  it  cannot  be  said  to 
meet  the  case  of  insanity  made  a^inst  the 
state  by  the  testimony  in  the  record  m  favor  of 
the  accused. 

We  think  it  is  the  plain  duty  of  this  court  to 
reverse  the  Judgment  on  the  evidence  in  the 
record  before  us.  In  reaching  this  conclusion 
we  are  not  announcing  any  new  doctrine  on 
this  subject  in  this  court  Speaking  in  refer- 
ence to  the  facts,  in  the  case  of  SchuUz  v.  Pa- 
eifle  Ine.  Co.,  14  Fla.  78,  Judge  Westcott  said: 
"The  verdict  of  the  Jury  here  is  founded  on 
the  evidence  of  facts,  complicated  and  contra* 
dictory,  which  required  an  investigation  into 
the  character  and  credit  of  the  witnesses,  whose 
testimony  it  was  necessary  to  compare  and 
weigh.  To  do  this,  is  the  proper  function  of 
a  Jury.  While  it  is  true  that  this  is  the  proper 
function  and  province  of  the  Jury,  it  is  at  the 
same  time  true  that  in  cases  where  there  is 
conflict  in  the  testimony,  it  is  within  the  prov- 
ince and  power  of  the  court  to  set  aside  a  ver- 
dict which  does  not  reach  substantially  Just 
conclusions  in  cases  where  the  conflicts  are  of 
such  character  and  the  circumstances  of  such 
nature  as  to  give  just  ground  for  the  belief  that 
the  Jury  act^  through  prejudice,  passion,  mis- 
take or  any  other  cause  which  should  not  prop- 
erly control  them.  This  power  exists  in  the 
court.  In  exercising  it  the  court  does  not  en- 
croach upon  the  province  of  the  jury,  for  the 
reason  that  it  does  not  conclusivelv  settle  facts 
in  the  form  of  a  verdict,  but  onl^  gives  an- 
other Jury  the  opportunity  of  so  doing,  and  of 
correcting  what  appears  to  be  a  mistake.  If 
this  }s  not  properly  within  the  power  of  the 
court,  then  the  result  is,  that  the  first  twelve 
men  that  happen  to  constitute  a  Jury  in  a  given 
qisc  are  by  law  the  final  arbiters  of  the  facts 
in  that  case.  There  is  no  such  principle  of 
law."  And  in  the  case  of  Wilson  v.  DtUleM 
Fla.  47,  Judge  Bandall  says:  "It  is  generally 
with  great  reluctance  that  courts  set  aside  the 
verdict  of  a  Jury  upon  a  consideration  of  the 
testimony  alone;  and  a  second  verdict  upon 
the  same  facts,  although  the  Judges  may  Imve 
come  to  a  different  conclusion,  is  too  strongly 
fortified  by  the  deliberate  judgment  of  twenty- 
four  men,  to  be  disturbed,  except  for  strong 
reasons.  Where  the  verdict  is  so  palpably 
against  evidence,  or  against  a  very  strong  pre- 
ponderance of  evidence,  that  great  injustice 
seems  to  have  been  done,  leading  to  the  conclu- 
sion that  the  verdict  was  the  result  of  preju- 
dice or  excitement,  or  other  improper  influ- 
ences, there  should  be  no  hesitation  about 
setting  it  aside."  Judge  Van  Yalkenburgh,  in 
soeaking  for  the  court  in  the  cases  of  Qreen  v. 
State,  17  Fla.  669,  and  SmaUr.  State,  20  Fla. 
7tf0,  said  in  substance,  that  in  cases  of  felonies 
where  the  penalties  are  severe,  the  court  will 
weigh  the  evidence,  and  where  it  preponder- 
ates so  strongly  against  the  verdict  that  it  can 
not  conclude  such  verdict  was  the  result  of  a 
due  consideration  of  the  evidence,  a  new  trial 
will  be  granted.  These  cases,  and  many 
others  which  we  might  cite  from  our  own  de- 
cisions, unmistakably  establish  the  doctrine 
that  the  courts  cannot  abdicate  their  supervi- 
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Bory  control  over  the  verdicts  of  Jurora.  Dae 
coDsideration  shoald  always  be  accorded  to 
their  deliberate  findings  on  the  i  facts,  and  in 
cases  where  the  testimony  is  conflicting,  and  a 
conrideration  of  the  character  and  credit  of 
witnesses  becomes  necessary  to  determine  its 
effect,  or  where  the  testimony  tends  to  prove 
the  issue  in  favor  of  which  the  verdict  is  ren- 
dered, and  a  jury,  in  weighing  it,  might  fairly 
reach  such  a  conclusion  on  it,  the  verdict 
should  not  be  disturbed.  In  the  case  before 
us  we  think  the  testimony,  about  which  there 
is  no  conflict  or  contradiction,  clearly  raises  a 


reasonable  doubt  as  to  the  sanity  of  the  accused 
a  short  time  before  the  killing,  and  that  the 
testimony  does  not  rebut  the  presumption  aris- 
ing therefrom  that  he  was  insane  at  that  time, 
and  hence,  according  to  the  settled  rule  on  this 
subject,  the  verdict  is  sgainst  the  evidence. 
Aiwrd  V.  Little,  16  Fla.  158;  Meinhardl  v. 
Lilienthal,  17  Fla.  601;  Wilson  y,  Marks,  18 
FbL  822;  Miller  v.  WMU,  28  Fla.  801;  Qrav- 
mm  V.  Oom.  6  Oratt.  712,  7  Gratt.  618. 

We  do  not  deem  it  necessary  to  consider  the 
other  assignments  of  error  made  here. 

Judgnunt  reversed  and  new  trial  awarded. 
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!•  In  mmkiii^sui  opening  statement  to 
Ihe  Jury  oounsel  has  a  right  under  the  rules  of 
the  ooort  tastate  in  good  faith  taJs  olaims  as  to 
the  law  Un  so  fiir  as  It  is  neoesBary  to  give  the 
Jury  an  understanding  of  his  theory. 

8.  An  abnee  of  privUBge  in  maktnggnn 
opening  statement  will  not^ostify  set- 
ting^ aeide  a  ▼erdict  unless  there  Is  had  faith 
or  a  gross  misoonoeptlon  of  what  is  admissible 
whereby  matter  Is  stated  which  Is  wholly  Irrele- 
vant and  calculated  to  create  so  profound  an  Im- 


presBlon  that  the  charge  of  the  court  cannot  ettm- 
Inate  the  prejudice  produced. 

8«  On  the  question  of  testamentary  ca« 
pacity  it  is  competent  to  showt  in  con- 
nection with  otfier  ewidenee  of  im 
pacitgr*  that   decedent  was   em 

eccentric,  rambling  and  disconnected  In  conver- 
sation, flighty  In  notions,  unsettled,  that  her 
manner  was'.exoltable,  that  she  could  not  isom- 
prehend  connected  conversation,  that  she  rao 
about  the  house  screamins  with  dreiis  open  In 
the  front,  etc.,  although  these  circumstanoea 
might  not  be  sufficient  of  themselves  to  show  In- 
capacity. 


4.  A  witness  cannot  be  permitted  to  ex* 
press  an  opinion  on  the  testamentary 
incapacity  of  a  person  until  he  has  testified 


KoTB.— Burden  <tf  procf  of  teetamentary  eapoioUy. 

It  is  established  In  many  Jurisdictions  that  Insan- 
ity orVncapadty  of  a  testator  alleged  to  defeat  the 
probate  of  his  will  must  be  proved  by  the  oontest- 
sDt  when  the  formal  execution  of  the  will  has  been 
duly  proved.  Goble  v.  Grant,  8  N.  J.  Bq.  829;  Sloan 
V.  Maxwell,  Id.  668:  Day  v.  Day,  Id.  540;  Lee*B  Case, 
48  N.  J.  Bq.  196;  EDdnton  v.  Brick,  1 L.  B.  A.  16U  44 
K.  J.  Bq.  164;  McCkK>n  v.  Allen,  4S  17.  J.  Eq.  708; 
Baxter  v.  Abbott,  7  Gray,  71;  Brooks  v.  Barrett,  7 
Pick.  94;  Chrlsman  v.  Chrlsman,  16  Or.  W;  Green- 
wood V.  Cllne,  7  Or.  88;  Turner  v.  Gheesman,  16  N. 
J.  Eq.  248:  Hlffflrins  v.  Carlton,  28  Md.  116, 92  Am. 
Dec  666;  Allen  v.  Griffin,  60  Wis.  629;  Knox  v. 
Knox  (Ala.)  May  18, 1892;  Eastls  v.  Montflromery,  OB 
Ala.  298;  Ootton  v.  Ulmer,  46  Ala.  878,  6  Am.  Bep. 
708;  O'Donnell  v.  Bodlger,  76  Ala.  222, 62  Am.  Rep. 
82S;  McCullough  v.  Oampbell,  49  Ark.  867;  Groom 
V.  Thomas,  2  Hagfr.  EccL  488;  Clarke  v.  Oartwrlght, 
1  PhilUm.  90;  Stubbs  v.  Houston,  88  Ala.  666;  Jami- 
son V.  Jamison's  W1U,  8  Houst  (DeL)  106;  Chandler 
V.  Ferris,  1  Harr.  (Del.)  464;  Duffleld  v.  Morris,  2 
Harr.  (DeL)  876;  Taylor  v.  CresweU,  46  Md.  422; 
Brown  v.  Ward,  68  Md.  896;  Higglns  v.  Carlton,  28 
Md.  116. 02  Am.  Dec.  666;  Perkins  v.  Perkins,  89  N. 
H.  168;  Pettes  v.  Bingham,  10  N.  H.  616;  Grubbs  v. 
McDonald,  91  Pa.  286;  GPhompson  ▼.  Ksmer,  66  Pa. 
866;  Egbert  v.  Egbert,  78  Pa.  826;  GrabiU  v.  Barr,  6 
Pa.  441, 47  Am.  Dec  418;  McMasteis  v.  Biair,  20  Pa. 
206;  EJnloch  v.  Palmer,  1  MUU  Const,  (a  C.)  216; 
Dean  v.  Heirs  of  Dean,  27  Vt  746;  Stephenson  v. 
Stephenson,  62  Iowa,  168b 

But  the  opposite  rule  is  adopted  by  many  courts, 
and  each  of  these  conflicting  rules  has  been  fre- 
quently declared  by  the  court  adopting  it  to  be 
sustained  by  the  weight  of  authority. 

In  Indiana  it  Is  held  that  In  the  absence  of  any 
oontest  testamentary  capacity  Is  presumed  with- 
out proof.    Herbert  v.  Bexrler,  81  Ind.  L 
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If  a  testator  was  sane  at  the  date  of  his  will  he  is 
presumed  to  be  so  at  the  date  of  alterations  in  IL 
Hawkins  v.  Grimes,  18  B.  Men.  267. 

But  few  courts  go  to  the  extent  of  the  rule 
adopted  In  the  main  case  above,  although  many  of 
the  decisions  which  deny  the  general  proposition 
above  stated  do  not  particularly  define  the  extent 
of  the  rule  adopted  but  merely  decide  in  general 
terms  that  the  burden  of  proof  of  testamentary 
capacity  Is  on  the  proponent  of  a  wilL 

Bo  In  Connecticut  it  is  held  that  testamentary  ca- 
pacity must  be  afllrmatlvely  proved  by  the  pro- 
ponent. Comstock  V.  Hadlyme  Ecclesiastical  Soc. 
8  Conn.  264, 20  Am.  Dec.  100;  Ejiox*8  A  pp.  26  Conn. 
20. 

The  rule  Is  the  same  In  Georgia.  Evans  v.  Ar- 
nold, 62  Ga.  160. 

In  Kentucky  It  Is  said  that  the  common  course 
or  practice  and  the  statute  seem  to  require  wit- 
nesses, to  be  Interrogated  on  the  question  of  testa - 
tor^s  sanity,  and  that  some  testimony  seems  cer- 
tainly requisite  when  a  will  Is  contested  In  chancery 
on  the  express  ground  of  mental  Incompetency. 
Hawkins  v.  Grimes,  mipro. 

In  Maine  a]so  te9tator*s  sanity  must  be  proved 
affirmatively.  Gerrlsh  v.  Nason,  22  Me.  438,  80  Am. 
Deo.  689;  ClUey  v.  Cllley,  84  Me.  162;  Barnes  y. 
Barnes,  66  Me.  286. 

Under  the  Nebraska  statute  providing  that  proof 
that  testator  was  of  sound  mind  by  one  subscribing 
witness  may  be  sufficient,  a  will  cannot  be  admit- 
ted to  probate,  even  when  no  contest  Is  entered, 
unless  It  is  established  that  at  the  time  of  lis  execu- 
tion the  testator  was  of  sound  mind.  The  proponent 
must  In  the  first  Instance  make  a  prima  facie  case 
of  the  testator*s  capacity.  Seebrock  v.  I^edawa,  80 
Neb.  424. 

In  Texas  also  the  burden  of  proving  testator*B 
capaoity'rests  on  the  proponent  of  the  will,  and  the 


See  also  22  L.  R.  A.  90;  35  L.  R.  A.     102. 
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to  flomethinff  In  the  appearance  of  the  parfy 
which  Is  sufficient  at  least  to  justify  Inference  of 

-  Incompetency. 

6.  Evidence  of  theHmwwH  ty  of  aigter  and 
niece  is  competent  on  the  question  of  the  testa- 
mentary capacity  of  a  person  who  Is  claimed  to 
hare  an  herocUtary  taint  of  insanity. 

6.  The  superintendent  of  aa  insane  aay- 
tom  cannot  give  aa  opinion  aa  to  the 
mental  condition  of  a  former,  patient 
hssed  on  the  records  of  the  asyltim  made  before 
he  was  connected  with  It  where  it  does  not  ap- 
pear that  he  has  any  knowledire  of  the  methods 
of  keeping  the  records  employed  at  the  time 
they  were  made. 

7.  Inmakin§fh3rpothetica44^>^*ttonsafl 
to  insanity  a  role  should  not  be  laid 

tdownwhich  will  exclude  any  portion 
of  the  actoal  history  of  the  case  of  which 
evidence  has  been  giren  on  the  ground  that 
theee  matters  haTe  no  tendency  by  themselves  to 
snpporllthe  ulalm  of  insanity. 

8*  The  attention  of  aa  expert  witness 
on  the  questUMi  of  sanity  may  be  called 
to  such  acts  as  are  claimed  by  one 
party  to  show  sanity  and  his  opinion  taken 
as  to  whether  the  existence  of  these  facts  togeth- 
er with  those  claimed  to  have  been  proven  by 
theTother  party  wss  Inconsistent  with  the  dalm 
of  Insanity. 

9«  Iietters  written  by  one  whose  testi- 
m<my  haslbeen  taken  by  deposition 
cannot  be  placed  in  OTidence  during  the 
oross-ezamlnation  of  his  wife  who  appears  as  a 
witness  in  the  case  for  the  purpose  of  impeach- 
ing either  her  own  testimony  or  that  of  deponent 
as  to  the  alleged  Insanity  of  a  third  person. 


10*   On  the  cross^zamination  of  a  wom^ 
an  as  to  the  inssjiity  of  a  testatrix 

she  may  be  asked  whether  testatrix  did  not  at- 
tend a  certain  banquet. 
11»   The  burden  ofproof  upon  the  qnes* 
tlon  of  the  mental  capacity  of  a  testatrix 
rests  with  the  proponent  throughout  the  case. 

(Grants  Jn  dUtenlB  on  the  faeU  and  from  proposi- 
titms  9  and  ii;  Mon^  COu  J^  does  ntit  /utty  eofuiur 
iiipropo«ttiofi5). 

(October  4.  VSm 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  Judgment  In  favor  of 
contestants  upon  an  appeal  from  an  order  of 
the  Probate  Court  admitting  to  probate  the 
will  of  Mrs.  Adeline  King,  deceased.    B»- 

The  facts  fully  appear  In  the  opinion  deliv- 
ered by  Gbant,  cA,  on  the  former  hearing, 
which  was  as  follows: 

Mrs.  Adeline  King  died  in  Detroit,  No- 
vember 9,  1886.  She  left  a  will,  dated  July 
81  of  the  same  year,  by  which  she  devised 
to  Rachel  L.  Doty,  her  husband's  sister,  her 
homestead  in  Detroit,  her  wearing  apparel, 
jewelry,  household  furniture,  pictures,  and 
silver- ware ;  to  John  H.  Prentis,  a  son  of 
Browse  T.  Prentis,  a  gold  watch  and  chain ; 
to  Matthew  Huss,  $500;  and  to  Cora  Doty, 
$50.  All  the  residue  of  her  property  she 
directed  to  be  sold,  and  divided  into  seven 
parts,  and  devised  two  of  said  parts  to  Browse 
T  Prentis,  and  the  other  five  to  other  lega- 


general  rule  as  to  the  presumption  of  sanity  in ' 
other  cases  is  denied.  Beazley  v.  Denson.  40  Tex.  > 
416;  Henn  v.  Samos,  88  Tex.  760. 

In  Termont  it  is  held  that  the  proponent  of  a 
will  must  prove  afBrmatively  the  testamentary  ca- 
pacity of  the  testator.  WiUiams  v.  Boblnson,  40 
Vt.  66d,  1  Am.  Rep.  889;  Denny  v.  Plnney,  6  New 
Eng.  Bep.  630, 60  YL  604. 

In  WiUiams  v.  Robinson,  supra,  it  is  said  that  the 
contrary  doctrine  asserted  in  Dean  v.  Heirs  of 
Dean^  S7  Tt.  716,  was  not  of  biading  authority  be- 
cause teetator*s  capacity  was  not  in  question  In 
that  case,  but  as  a  matter  of  fact  the  court  says  in 
Dean  v.  Heirs  of  Dean  that  it  is  Insisted  that  there 
was  no  testimony  that  the  will  was  ever  published 
or  that  testator  was  of  sound  and  disposing  mind. 

In  SUverthom^s  Will,  68  Wis.  872,  Lyon,  J.,  ex- 
presses the  opinion  oMbor  that  alBrmative  proof  of 
sanity  by  the  proponent  of  a  will  .is  necessary  un- 
der the  Wisconsin  statutes. 

In  McMechen  v.  McMechen,  17  W.  Va.  688, 41  Am. 
Bep.  682,  the  rule  laid  down  is  In  accordance  with 
the  current  of  American  authorities  that  the  pro- 
pounder  of  a  win  has  the  burden  of  proving  testa- 
mentary capad^,  but  this  seems  to  be  conceded  by 
counsel  and  the  question  contested  was  as  to  the 
burden  of  proof  of  fraud  or  undue  Influence. 

A  statute  putting  the  proof  of  a  testator^s  sanity 
upon  one  who  offers  a  wlU  for  probate  does  not 
necessarily  change  the  practice  whereby  after  pro- 
ponent makes  a  prima  ftusle  case  and  the  contest- 
ant introduces  evidence  of  Insanity,  proponent 
again  has  the  privilege  of  submitting  testimony  as 
to  testator's  soundness  of  mind.  Layman Vi  Will, 
4D  Minn.  871. 

But  the  doctrine  of  the  main  case  seems  to  be 
upheld  to  its  full  extent  in  Massachusetts.  It  is 
there  held  that  the  burden  of  proof  tb  on  the  pro- 
ponent of  a  will  to  show  that  testator  was  of  sound 
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mind  at  the  time  of  its  execution  and  the  burden 
of  proof  does  not  fshift  in  the  trial,  but  If  testa- 
mentary capacity  is  uncertain  on  all  the  evidence, 
the  will  cannot  be  proved.  Crowlnshleld  v.  Crown- 
Insbield,  2  Gray,  S24;  Phelps  v.  Hartwell,  1  Mass.  71. 

This  case  explains  and  criticises  Brooks  v.  Bar- 
rett«  7  Pick.  94. 

On  the  other  hand  the  doctrine  is  very  materially 
modified  lo  Illinois  where  the  party  asserting  the 
validity  of  a  will  is  required  in  the  first  instance  to 
make  a  prima  facie  case  of  the  testator's  sanity, 
but  when  this  has  been  done  and  contradictory 
testimony  is  produced  the  proof  of  sanity  must 
prevail  unless  the  contradictory  testimony  is  suf- 
ficient to  overcome  or  neutralize  the  general  rule 
of  law  that  all  men  are  presumed  sane  until  the 
contrary  Is  proven  as  well  as  the  affirmative  testi- 
mony in  favor  of  the  wilL  Wilbur  v.  Wilbur,  128 
III.  862 ;  Pendlay  v.  Baton,  ISO  111.  69 ;  Carpenter  v. 
Calvert,  88  Dl.  62;  Holloway  v.  Galloway,  51  Hi.  160. 

In  Klnosley  v.  Blanchard,  66  Barb.  817  (which 
was  decided  prior  to  Delafleld  v.  Parish,  25  N.  Y. 
9),  the  court  said  the  burden  of  proof  that  a  testa- 
trix was  of  sound  mind  was  on  the  party  pro- 
pounding the  will. 

In  Delafield  v.  Parish,  Bivpros  Davis,  J*.,  after  re- 
viewing the  authorities,  holds  it  to  be  established 
that  the  party  propounding  a  will  must  prove  that 
the  testator  was  of  sound  and  disposing  mind  and 
memory,  and  that  this  burden  is  not  shifted  during 
the  progress  of  the  trial  and  is  not  removed  by 
proof  of  the  factum  of  the  will  and  of  the  testa- 
mentary competency  by  the  attesting  witnesses, 
but  remains  with  the  party  setting  up  the  will. 
But  the  majority  of  the  court  agreed  to  the  prop- 
osition that  the  legal  presumption  is  that  every 
man  Is  compos  mentis  and  that  he  who  sets  up  the 
fact  that  a  testator  was  non  compos  tnetiMs  must 
prove  it.  The  rule  stated  by  Davis,  J.,  has  been 
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tees,  five  in  number,  who  were  relatives  of 
her  husband.  The  will  was  admitted  to  pro- 
bate by  the  probate  court  without  contest, 
and  on  the  last  day  provided  by  the  statute 
contestants  appealed  to  the  circuit  court, 
where  a  trial  by  jury  resulted  in  a  verdict 
against  its  validity.  Mrs.  King  was  about 
sixty -seven  years  old  at  the  date  of  the  will. 
Her  husband  had  died  shortly  before.  She 
had  no  children.  The  contestants  were  her 
heirs-at-law,  being  her  nephews  and  nieces. 
An  enmitv  of  lone  standing  existed  between 
her  and  her  brower  and  sisters  and  their 
families,  the  reason  of  which  it  is  unnec- 
essary to  state.  This  fact  is  of  importance 
in  view  of  the  opening  statement  of  counsel 
for  contestants  to  the  jury.  Mrs.  King  was 
under  no  more  obligation  to  these  relatives 
than  she  was  to  the  legatees  named  in  her 
will.  The  will  was  contested  upon  two 
grounds, — ^undue  influence  and  incompetency 
to  make  it.  The  burden  of  proof  in  both  of 
these  particulars  was  upon  the  contestants, 
and  it  was  incumbent  upon  them  to  produce 
positive  proof  in  support  of  either  one  or 
Doth  of  these  propositions  to  entitle  them  to 
a  verdict.  After  permitting  arguments  to 
the  jury  for  six  days,  the  circuit  court  took 
away  from  the  consideration  of  the  jury  the 
question  of  undue  influence,  holding  that  the 
contestants  had  made  no  case  upon  this  point. 


Several  errors   are  alleged,  which  will  now 
be  disposed  of  in  their  order. 

1.  In  his  opening  statement  to  the  jury 
counsel  for  contestants,  after  referring  to  the 
provisions  of  the  will,  said  :  ''Now,  the  law 
sa^s,  gentlemen  of  the  jury,  that  when  a 
will — an  unnatural  will,  as  this  is — ^gives 
property  away  from  kindred,  the  law  draws 
an  inference  that  that  will  was  procured  by 
fraud. "  He  further,  in  the  same  connection, 
argued  to  them  that  in  this  case  the  burden 
of  proof  was  upon  the  proponents  to  show 
both  lack  of  unaue  influence  on  the  part  of 
the  legatees,  and  the  competencv  of  the  tes- 
tatrix. Counsel  furthermore  did  not  conflne 
himself  in  his  opening  to  a  brief  statement 
of  the  facts  he  proposed  to  prove,  but  argued 
questions  of  law  and  fact.  He  also  stated 
facts  which  he  proposed  to  prove,  but  which 
were  not  proven,  upon  the  trial.  Coun- 
sel stated  that  Mrs.  King  was  at  one  time 
taken  to  a  sanitarium,  and  then  used  the  fol  • 
lowing  language:  ''Dr.  Gallagher,  a  phy- 
sician there,  wanted  to  give  her  some  pills, 
and  brought  them  to  her.  She  said  they 
were  flies.  She  says,  'They  are  not  pills. 
I  shan't  take  them.  *  'Why  not?'  "They  are 
flies.'  'Why  Mrs.  King,  look  at  them. 
Those  are  not  flies.  Examine  them.  Here 
they  are ;  six  pills ;  round  and  smooth  and 
nice. '     'No,  sir ;  you  can't  fool  me ;  they  are 


frequently  cited  and  followed  in  otber  states  as 
the  decision  of  the  oourt.  The  supposition  that 
this  was  the  doctrine  of  tbe  New  York  oourt  has 
undoubtedly  contributed  to  estahhsh  it  in  tliose 
states  where  it  is  adopted. 

Later  decisions  in  the  lower  courts  of  New  York 
have  inclined  to  the  rule  that  the  proponent  of  a 
will  must  give  afflrmatiye  proof  of  competency. 

Thus  in  Bamsdell  v.  White,  6  Dem.  2i4,  afBrmed 
20  N.  Y.  8.  K.  44A,  and  also  affirmed  by  memoran- 
dum decision  in  117  N.  Y.  680,  the  surrogate  held 
that  a  proponent  must  in  the  first  instance  make 
such  affirmative  proof.  One  of  the  grounds  of  the 
decision  is  the  language  of  the  New  York  Code  of 
Civil  Procedure,  I  2628,  which  says  a  will  must  be 
admitted  to  probate  if  it  appears  to  the  surrogate 
that  the  will  was  duly  executed  and  that  the  testa- 
tor at  the  time  of  executing  it  was  in  all  respects 
competent  to  make  a  will  and  not  under  restraint. 

In  Harper  v.  Harper,  1  Tbomp.  &  C.  35,  it  is  said 
to  be  the  rule  that  the  party  propounding  a  will 
must  In  the  first  instance  prove  tbe  mental  capac- 
ity of  the  testator,  but  in  that  case  evidence  had 
in  fact  been  given  on  that  issue  and  the  testator 
was  h^d  competent. 

In  MiUer  v.  White,  6  Bedf .  820,  It  is  held  that  the 
onus  of  proving  that  testator  was  not  of  sound 
mind  rests  on  the  contestants  of  a  will,  but  the 
court  sa  js,  *it  may  be  that  it  is  expected  of  tbe 
party  offerlnir  a  will  for  probate  that  he  will  ex- 
amine the  subscribing  witnesses  as  to  tbe  condi- 
tion of  the  testator^s  mind.** 

On  iswe  devisavit  vel  non  or  direct  attack  on  wQL 

Tbe  general  rule  in  favor  of  testamentary  capac- 
ity applies  on  an  Issue  of  devisavit  vei  non.  Me- 
Masters  v.  Blair,  29  Pa.  298:  Orabill  v.  Barr.  6  Pa. 
441, 47  Am.  Dec.  418:  Egbert  v.  Egbcru,  7B  Pa.  826: 
Elinlcch  v.  Palmer,  1  Mill,  Const.  (S.  C.)  216;  May  v. 
Jones,  78  N.C.  402. 

So  in  a  suit  to  set  aside  a  will  there  is  a  presump- 
tion of  testamentary  capacity.  Turner  v.  Cook,  80 
Ind.  129;  Jenkins  v.  Tobln,  81  Ark.  806. 

The  same  rule  is  followed  in  Kansas.  Rich  v. 
Bowker,  2S  Kan.  7. 
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And  in  Oregon  the  presumption  in  favor  of  tes- 
tamentary capacity  is  applied  in  a  direct  prooeed- 
ing  to  contest  a  probated  will.  Ghrisman  y.  Chris- 
man,  16  Or.  127. 

But  in  Missouri  the  burden  of  proof  of  a  testa- 
tor*s  sanity  rests  upon  the  defendants  who  axe 
endeavoring  to  establish  the  will  on  a  petition  to 
contest  its  validity  in  the  statutory  proceeding 
after  it  had  been  admitted  to  probate,  and  the 
proof  of  tbe  formal  attestation  of  tbe  will  is  not 
sufficient  on  this  question.  Jones  v.  Roberts.  97 
Mo.  App.  168;  Norton  v.  Paxton  (Mo.)  JunerS,  ISOS; 
Jackson  v.  Hardin,  88  Mo.  175:  Benoist  y.  Munin, 
68  Mo.  807:  Tlngley  v.  Cowgill,  48  Mo.  891;  Cravena 
V.  f^ulconer,  88  Mo.  21;  BUiott  v.  Welby,  18  Mo. 
App.  19. 

In  ejectment  coses. 

In  an  ejectment  case  in  which  the  title  depends 
on  a  will  the  presumption  of  law  is  in  favor  of  the 
testator^s  sanity  and  the  burden  of  proof  is  upon 
him  who  denies  it.  Den  v.  Gibbons.  22  N.  J.  L.  117, 
SL  Am.  Dec.  268;  Boylan  v.  Meeker,  »)  N.  J.  L.  274: 
Thompson  V.  Kyner,  65  Pa.  868;  Jackson  y.  Van 
Dusen,  6  Johns.  141, 4  Am.  Dec  880 ;  Jones  v.  Jones, 
48  N.  Y.  8.  R.  484. 

But  in  Button  v.  fladler,  8  a  B.  N.  8.  87,  which 
was  a  case  of  ejectment,  it  was  held  .that  the  Jury 
must  believe  from  tbe  whole  evidence  that  testa- 
tor was  competent  in  order  to  sustain  the  will. 

On  oonifUet  of  evidence. 

After  statements  by  the  attesting  witness  that 
testator  was  sane  the  burden  of  proof  is  on  tbe 
contestant  to  overcome  tbe  presumption  of  sanity 
by  persuasive  evidence.  Jackson  v.  Hardin,  teu- 
pra.  See,  to  the  same  effect,  the  Illinois  cases  above 
cited. 

In  Cole's  Will,  49  Wis.  179,  It  Is  said  that  there  te  a 
presumption  in  favor  of  testator^  sanity,  and  that 
1q  a  doubtful  cajse,  unless  there  is  a  proponderance 
of  evidence  of  mental  unsoundness,  the  issue 
should  be  found  the  other  way. 

8o  In  Hawkins  v.  Grimes,  18  B.  Mon.  £87,  it  is  said 
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flies.  *  Now,  the  doctor  wanted  to  know  jnst 
how  tar  this  woman  would  carry  this  de- 
lusion,— whether  it  was  put  on  or  whether 
it  WHS  genuine, — and  so  he  went  out  and  got 
six  flies,  and  killed  them,  and  he  put  the 
pills  on  the  table,  and  said,  'Mrs.  Einff, 
there  are  the  flies,  *  and  he  put  on  the  table 
the  six  flies,  and  said,  'Mrs.  King,  there  are 
the  pills ;  now  take  your  choice. '  She  says, 
'J  will  take  the  pills,*  and  she  gathered  up 
the  six  dead  flies,  and  ate  them. "  There  was 
DO  foundation  in  the  proofs  adduced  for  this 
extrayagant  statement.  Counsel,  in  their 
opening  to  the  jury,  should  be  limited  to.  a 
brief  and  concise  statement  of  the  facts  which 
they  propose  to  proye.  It  is  likewise  the 
4iuty  of  counsel  to  inform  himself  as  to  these 
facts,  and  to  satisfy  himself  of  his  right  to 
proye  them.  The  opening  is  not  the  place 
for  argument.  The  opening  in  this  case  was 
6uch  as  could  scarcely  fail  to  create  a  prej- 
udice in  the  jury,  and  preyent  a  fair  and 
i  mpartial  trial.  As  applicable  to  this  branch 
of  the  case,  I  quote  with  approyal  the  lan- 

5uage  in  P&rt&r  y.  Throop,  4t7  Mich.  820,  Mr, 
ustice  Gooley  speaking  for  the  court :  **  We 
«hould  impeacn  the  ludgment  and  legal 
knowledge  of  counsel  if  we  were  to  assume 


that  in  making  this  opening  he  was  putting 
before  the  jury  those  facts  only  which  on  re- 
flection he  had  satisfied  himself  he  had  a 
right  to  proye."  Other  language  miffht  be 
quoted  from  this  opening  statement  fully  as 
objectionable  as  that  alx>ye  giyen,  but  the 
latter  is  sufficient  to  illustrate  its  character, 
and  to  show  the  danger  of  permitting  counsel 
to  argue  their  cases  to  the  jury  upon  a  mis- 
taken yiew  of  the  law,  and  their  own  state- 
ment of  the  facts  without  proof.  Especially 
is  it  the  duty  of  courts  to  exclude  from  the 
jury  the  unjustifiable  statements  of  counsel, 
as  well  as  immaterial  and  incompetent  ey- 
idence,  which  might  prejudice  a  jury  in  » 
case  inyolying  the  yalidity  of  a  will,  when 
the  soundness  of  the  testatrix's  mind  was  not 
questioned  during  her  lifetime  by  any  of  her 
relatiyes,  and  she  was  left  in  the  entire' con- 
trol and  management  of  her  large  property 
until  her  death.  Pierce  y.  Pierce,  88  Mich. 
420.  For  this  error  alone  the  y^dict  in  this 
case  should  be  set  aside. 

2.  It  is  urged  by  the  proponents  that  error 
was  committed  In  permitting  counsel  for  con- 
testants to  argue  to  the  jury  the  question  of 
undue  influence.  They  argue  that  this  rul  ing 
should  haye  k)een  made  at  tiie  close  of  con- 


that  any  doubt  as  to  sanity  should  be  resoiyed  In 
favor  of  the  presumption  of  sanity. 

Id  Mulling  y.  Cottrell,  41  MiaB.  fOU  in  which  the 
real  question  was  the  suffloiency  of  the  evidenoe 
of  iosanity,  the  court  aaya  the  general  rule  Is  that 
a  person  must  be  presumed  sane. 

A  Pennsylvania  case,  in  passing  upon  an  Instruc- 
tion, says  that  a  rule  that  the  testimony  of  wlt- 
ne»es  in  favor  of  testamentary  capacity  Is  to  be 
preferred  to  that  of  witnesses  affalnst  it  Is  not  the 
law  If  anything  more  Is  meant  by  It  than  that  the 
presumption  of  testamenteury  capacity  stands  un- 
til overcome  by  the  weight  of  the  testimony  Im- 
peaching It.    Newband  v.  Yundt,  13B  Pa.  304. 

The  proposition  agreed  to  by  the  majority  of  the 
•court  in  Delafield  y.  Parish,  supra,  which  was  a 
•case  of  conflicting  evidence.  Is  that  the  legal  pre- 
sumption Is  that  every  man  Is  eompoe  mentit,  and 
that  he  who  sets  up  the  fact  that  a  testator  Is  mm 
'Compos  mentia  must  prove  It. 

In  Keeler  v.  Keeler,  20  N.  Y.  8.  B.  430,  It  Is  said  In 
jrespect  to  an  alleged  Insane  delusion  of  a  testator 
{hat  unless  the  judicial  mind  is  brought  by  the 
proof  to  a  firm  and  abiding  conviction  that  at  the 
time  of  the  making  of  the  will  the  testator  was  un- 
•der  an  Insane  delusion,  the  will  must  be  sustained. 

Kffeet  of  Inoompeteney  once  existing. 

Where  general  insanity  is  shown  before  the  male- 
fag  of  a  will  the  presumption  In  favor  of  compe- 
lency  is  changed  and  testamentary  capacity  must 

be  proved  aflBrmatively.  Grablll  v.  Barr,  6  Pa.  441, 
47  Am.  Dec.  418:  Morrison  v.  Smith,  8  Bradf.  209; 
Byrnes  v.  Green,  I  Swab.  AT.  401;  Qroom  v.  Thomas, 
3  Hagg.  EccL  483;  Clark  v.  Cartright,  1  Phlllim.  90; 

DulBeld  V.  Morris,  2  Harr.  (DeL)  875;  O^Donnell  v. 

Bodlger,   76  Ala.  222,  BS  Am.  Bep.  822 ;  Saxon  v. 

Whltaker,  80  Ala.  S!37. 

But  a  temporary  mental  disorder  at  some  time 
-prior  to  the  making  of  a  will  does  not  change  the 

rule  in  favor  of  testamentary  capacity.  McMas- 
teiB  v.  Blair,  29  Pa.  298. 

A  paralycic  stroke  producing  unconsciousness 
-does  not  raise  a  presumption  of  Incapacity  at  the 
time  of  making  a  subsequent  wilL  Trlsh  v.  Newell, 
4»  ni.  197. 

Bare  proof  of  mental  unsoundness  a  few  years 
^f  ter  the  execution  of  a  will  does  not  rebut  a  pre- 


sumption of  testator's  Sanity  at  the  time  of  its 
execution.    Taylor  v.  Cresweli,  45  Md.  44S. 

Proof  of  a  particular  delusion  at  some  time  prior 
to  the  making  of  a  will  does  not  raise  a  presump- 
tion of  testator's  incapacity.  Townshend  v.  Town- 
shend,  7  Gill,  10. 

Proof  that  a  testator  had  occasional  paroxysms 
of  pain  during  which  be  did  not  know  anything, 
without  evidence  of  any  disease  of  the  brain  which 
directly  affected  his  mental  faculties,  does  not  cast 
on  the  proponent  of  a  will  the  burden  of  proving 
testamentary  capacity.  Blake  v.  Bourke,  74  Iowa, 
619. 

But  in  Smee  y.  Bmee,  L.  B.  5  Prob.  Dtv.  86,  the 
court  said  the  burden  Is  on  those  who  propound  a 
win  and  Is  Increased  when  testator's  mind  Is  shown 
to  have  been  unsound  In  some  particulars. 

The  occaslona]  Intempeiance  of  a  testator  ren- 
derln^r  him  for  a  time  incompetent  to  do  business 
wHI  not  cast  the  burden  of  his  capacity  on  a  pro- 
ponent of  his  will.  Goble  v.  Grant,  8  N.  J.  Eq.  629; 
Lee's  Case,  46  N.  J.  Bq.  196;  Kahl  v.  Scbober,  85  N. 
J.  Eq.  461 ;  Bannister  v.  Jackson,  45  N.  J.  Eq.  702. 

Even  habitual  Intoxication  does  not  raise  a  pre- 
sumption of  Incapacitating  drunkenness  at  the 
thne  of  making  awUL  Lee's  Case,  mtpra;  Elkln- 
ton  y.  Brick,  1  L.  B.  A.  161.  44  N.  J.  Bq.  154;  An- 
dress  v.  Weller,  8  N.  J.  Eq.  604. 

An  adjudication  of  Incompetency  by  which  a 
person  Is  placed  under  guardianship  makes  a  prima 
fade  case  of  Incapacity  to  make  a  wllL  Lewis  v. 
Jones,  50  Barb.  646;  Re  Pendleton's  Will,  1  Con* 
noly,  480 ;  Hamilton  v.  Hamilton,  10  B.  L  588;  Stone 
V.  Damon,  12  Mass.  487;  Harrison  v.  Bishop  iLnd.) 
April  7, 1803 :  Breed  v.  Pratt,  18  Pick.  115. 

An  Instruction  that  an  adjudication  that  a  per- 
son Is  of  unsound  mind  requiring  guardianship  is 
prima  facie  evidence  of  testamentary  Incapacity 
which  must  be  overcome  by  clear,  explicit,  and 
satiataccory  evidence  was  held  not  erroneous  as 
an  Invasion  of  the  province  of  the  jury  to  weigh 
the  evidence  for  themselves:  but  Its  correctness 
otherwise  was  not  decided.  Stevens  v.  Stevens, 
mind.  560. 

For  the  Michigan  cases  on  the  subject  herein 
treated,  see  the  review  of  them  in  the  opinions  in 
the  above  case.  B.  A.  B. 
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testants'  testimony,  and  that  it  is  a  fair  pre- 1 
sumption  that  the  jury  were  prejudiced  by 
the  arguments  of  counsel,  it  is  stated  by 
proponents  in  their  brief  tiiat  no  reply  was 
permitted  by  them  to  the  jury  upon  this 
branch  of  the  case.  If  this  were  so,  the  rec- 
ord fails  to  diow  it.  The  record  contains  no 
indication  that  the  circuit  judge  ruled  upon 
this  until  after  the  arguments  of  counsel  for 
both  sides.  It  is,  of  course,  important  that 
such  questions  be  eliminated  from  the  con- 
sideration of  the  jury  as  soon  as  possible.  It 
is  the  better  practice  to  have  such  questions 
discussed  in  the  absence  of  the  jury,  where 
it  is  claimed  they  are  questions  of  law  and 
not  of  fact.  Then  there  exists  no  danger  of 
prejudice.  In  the  case  of  l^oMrr  v.  Jenniwn, 
42  Mich.  214,  the  question  of  undue  influence 
was  eliminated  from  the  case  upon  the  open- 
ing statement  of  counsel  for  contestants.  But 
it  is  quite  possible,  even  where  the  question 
is  first  argued  before  the  court  alone,  that  the 
judge  may  not  become  convinced  of  his  duty 
in  the  matter  until  after  the  arguments  to  the 
jury.  In  such  case  we  cannot  presume  that 
the  jury  will  not  follow  the  instructions  of 
the  court,  and  leave  the  Question  out  of  their 
consideration.  The  result  of  this  contention 
would  be  that  a  new  trial  must  be  ordered  in 
every  case  where  the  court  has  taken  from  the 
consideration  of  the  jury  any  question  which 
has  been  argued  before  them.  I  find  no  au- 
thority for  such  a  rule,  nor  do  I  think  it 
founded  in  reason. 

8.  A  large  mass  of  immaterial  and  incom- 
petent evidence  was  admitted.  It  would  be 
a  long  and  tedious  task  to  select  and  point  it 
out.  It  is  unnecessary  to  do  so,  for  a  few  in- 
stances will  illustrate  it  all,  and  serve  as  a 
ffuide  upon  a  second  trial  of  the  cause.  A 
large  amount  of  this  testimonv  came  from 
those  who  were  employed  in  building  a  house 
for  her  in  1885.  An  instance  of  this  is  from 
one  Edmund  Austin,  who  testified  as  follows : 
"  I  am  a  plasterer.  I  knew  deceased  in  1888. 
Did  plastering  on  the  job  on  Woodward  Ave- 
nue house,  under  Steven  and  Decker  contract. 
Was  there,  off  and  on,  about  a  month.  I  have 
no  doubt  I  saw  Mrs.  King  five  or  six  times. 
Talked  with  her  mainly  about  the  plastering. 
She  seemed  to  take  an  interest  in  it,  about  as 
a  wife  would  about  her  husband's  interest. 
Also  talked  with  her  about  plastering  in  old 
times.  She  was  able  to  talk  a  long  time 
without  stopping.  She  had  more  to  say  than 
I  did.  Don't  think  I  could  remember  de- 
finitely what  she  said.  One  thing  I  remem- 
ber ;  I  talked  with  Mr.  and  Mrs.  King  both 
about  pay,  and  I  remember  she  said  she  was 
gratified  that  Mr.  King  had  paid  me.  If  I 
remember  Mrs.  King  did  not  dress  up  much. 
I  did  not  know  her  prior  to  that  time.  I 
thought  her  conversation  was  quite  erratic,  — 
rather  eccentric,  curious, — that  is  the  impres- 
sion, mind  you.  I  cannot  remember  dis- 
tinctly any  particular  conversation,  but  that 
was  the  impression  I  gathered  of  her.  Well, 
a  curious,  erratic  sort  of  a  woman."  Wit- 
ness was  then  shown  the  will,  and  asked  his 
opinion  upon  her  mental  capacity  to  make 
it,  and  he  replied  that  he  thought  it  **  would 
be  a  very  difficult  matter  for  her  to  master 
it."    One  George  Haw  ley,  a  plasterer,  did 
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some  work  for  her  in  her  house  in  1877  or 
1878.  Again  did  like  work  for  her  in  1885. 
''Saw  a  change  between  1877  and  1885.  In 
1885  she  was  fond  of  talking  on  different 
subjects, — rambling,  disconnected  conversa- 
tion, different  altogether  from  what  she  was 
when  I  first  knew  her.  She  was  continually 
talking,  and  introducing  various  subjects, 
which  had  no  distinct  dependence  on  any- 
thing which  was  being  done  there  by  me. 
That  was  the  principal  thing  that  I  saw  in 
her.  I  did  not  test  her  memorv.  She  said 
she  would  like  to  have  some  additional  cen- 
ters in  the  building  beyond  what  the  speci- 
fications called  for,  and  that  she  was  willing 
to  pay  for  them,  and  I  put  them  in.  I  have 
not  received  my  pay  yet.  She  said  when 
they  were  settling  up  the  whole  business  in 
connection  with  the  building  she  would  see 
to  it.  I  saw  her  twelve  or  fifteen  times, 
probably."  This  witness  then  testified  that 
he  thought  her  mentally  incapable  of  com- 
prehending the  will.  «Tohn  Scott  testified  : 
"I  first  knew  Mrs.  Kingin  the  summer  of 
1885,  at  her  house  on  Woodward  avenue. 
She  sent  for  us  to  get  up  plans  for  house  on 
Hancock  avenue,  —wanted  us  to  make  a  sketch 
of  the  house  for  her.  Mr.  King  was  present 
at  first  meeting.  They  both  transacted  the 
business.  I  was  there  half  or  three  qjuarters 
of  an  hour.  She  did  most  of  the  talking.  I 
saw  nothing  unusual.  Next  she  came  to  our 
office.  She  appeared  to  be  unsettled  as  to 
what  we  were  to  do.  Wanted  it  done  dif- 
ferent from  what  we  were  to  do.  I  can't  re- 
member the  conversation.  I  saw  her' in  our 
office  several  times  after  this ;  once  with  Mr. 
King,  and  several  times  alone.  I  thought 
she  was  flighty  in  her  notions.  She  changed 
her  mind  almost  every  time  she  came  there. 
It  was  more  particularly  as  to  the  cost  of  the 
house.  She  wanted  a  certain  number  of 
rooms  for  a  certain  price.  She  wanted  to 
build  a  house  worth  $8,000  or  $10,000  for 
about  $8,500."  Witness  then  gave  his  opin- 
ion that  Mrs.  King  did  not  possess  sufilcient 
mental  capacity  to  understand  the  will,  and 
sufficient  active  memory  to  retain  it  in  her 
mind  without  prompting.  Albert  £.  French 
drew  the  plans  and  specifications  for  an  ad- 
dition to  Mrs.  King's  house  in  the  summer  of 
1888.  He  never  had  anv  conversation  with 
her  except  upon  this  building.  He  testified 
that  she  wanted  certain  arran^ments  made 
in  the  construction  of  the  building,  while 
her  husband  wanted  it  as  the  architect 
thought  best.  She  wanted  the  stairs  in  a 
certain  place,  and  different  arrangements 
from  what  Mr.  French  thought  was  proper. 
He  said  her  method  was  not  consistt^nt  with 
good  building  or  construction.  When  asked 
if  he  noticed  any  eccentricities  about  her  he 
replied :  "Well,  she  would  come  out  on  the 
joists  before  the  floor  was  laid  in  the  addi- 
tion,— the  second  floor  joists,  which  were  on 
a  level  with  the  floor  where  she  was  liv- 
ing,— and  talk  to  the  builders  and  to  me, 
about  the  work,  of  course.  .  .  .  Her 
manner  was  excitable. "  Witness  further  tes- 
tified that  he%ou1d  not  carry  on  a  connected 
conversation  with  her.  When  asked  why,  he 
replied:  "Because  she  could  not  compre- 
hend ;  that  is,  I  considered  that  she  could  not 
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comprehend  it.  I  am  speaking  more  par- 
ticularly in  connection  with  the  work  that 
I  had  m  hand  there.  **      Charles  Weitz,  a 

Sainter,  worked  upon  the  house  in  1885  for 
[rs.  King.  Saw  her  most  every  day  for  two 
we«^ks.  Formed  an  opinion  as  to  the  state 
of  her  mind,  his  reasons  for  which  were: 
**  Well,  she  used  to  talk  too  much ;  and  one 
day  I  came  there,  and  she  was  running  around 
the  house  screaming,  and  had  her  dress  open 
in  front.  She  was  in  the  kitchen.  Mr.  King 
was  there.  I  don't  know  what  it  was  that 
she  was  screaming.  She  talked  and  screamed 
both, — hollered.  She  was  scolding  with  the 
men.  They  did  not  do  the  work  right ;  and 
she  said  sne  wanted  it  another  way, — she 
wanted  it  done  a  different  way,  you  know. 
She  did  not  want  the  work  done  tiiat  way ; 
and  she  wab  fussing  around  witii  the  men, 
and  scoldinff.  She  changed  her  mind  as  to 
colors.  She  aid  not  like  the  carpenter's  work, 
and  was  kicking  about  it.  She  wanted  more 
work  done  than  the  specifications  called  for, 
and  the  carpenter  would  not  do  it.  She  said 
one  day  that  Mr.  King's  brother  was  not  a  very 
smart  man  ;  that  her  husband  was  the  smart- 
est ;  and  she  was  sorry  he  was  not  a  lawyer, — 
something  like  that. "  Witnesswas  then  asked 
his  opinion  of  her  mental  capacity  to  under- 
stand this  will,  to  which  he  replied:  **I 
doubt  it ;  I  doubt  whether  she  would  under- 
stand the  last  part  of  it."  Much  other 
testimony  of  like  character  with  the  above 
was  introduced.  Granting  it  all  to  be  true, 
what  tendency  has  it  to  prove  the  testament- 
ary capacity  of  Mrs.  King?  If  Mrs.  King's 
testamentary  capacity  is  to  be  determined 
by  the  fact  that  she  talked  more  than  some 
others,  that  she  seemed  erratic,  that  she  talked 
upon  various  subjects,  that  she  changed  her 
mind  as  to  the  cost  of  her  house,  or  because 
she  wanted  different  arrangements  made  from 
what  an  architect  thought  proper  or  consist- 
ent with  good  building,  or  because  she  once 
got  angry  and  screamed,  or  because  she  scold- 
ed the  men  who  were  doing  the  work  or 
changed  her  mind  about  colors,  or  became 
enraged  and  an^ry  at  those  who  were  build- 
ing her  house,  it  is  quite  apparent  that  not 
many  wills  could  be  sustained.  Such  testi- 
mony does  not,  in  my  iudgment,  rise  to  the 
dignity  of  evidence.  As  was  said  in  JP¥aser 
v.  Jennison,  supra:  **  Any  one  of  those  cir- 
cumstances may  co-exist  with  a  perfectly 
sound  mind,  and  any  one  of  them  may  l>e 
looked  for  as  not  an  improbal)le  misfortune 
or  peculiarity  in  the  lot  of  a  perfectly  sane 
person.  ^  All  this  testimony  was  incompe- 
tent, and  should  have  been  excluded.  It  did 
not  tend  to  show  insanity  or  testamentary  in- 
capacity. The  witnesses  had  no  such  knowl- 
edge, and  testified  to  no  facts,  which  ren- 
dered their  opinions  as  to  her  competency 
admissible.  If  wills  are  be  set  aside  upon 
such  opinions,  the  ability  to  make  a  valid 
one  will  be  almost  impossible,  and  the  power 
to  make  them  might  as  well  be  entirely  taken 
away.  The  language  of  this  court  in  Fraser 
V.  Jennis&ny  42  Mich.  227  et  aeq.y  will  be 
found  quite  applicable  to  the  present  case. 

4.  Evidence  was  introduced  by  the  contest- 
ants tending  to  sliow  insanity  in  a  sister  of 
Mi9.  King,  who  died  in  1863 ;  and  in  a  niece, 
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Miss  Octavia  Bates  one  of  the  contestants, 
and  a  witness  in  this  case.  To  show  insanitv 
in  the  sister,  contestants  introduced  in  evi- 
dence the  record  of  the  sister's  confinement 
in  a  retreat  for  the  insane  at  Hartford,  Conn. , 
and  a  like  record  of  her  confinement  in  the 
Vermont  asvlum  for  the  insane.  The  super- 
intendent 01  the  retreat  at  Hartford  testified 
that  they  irenerally  record  upon  their  books, 
kept  in  the  retreat,  the  name,  age,  residence, 
place  of  birth,  whether  married  or  not,  if 
married, .  the  number  of  children,  if  auv, 
occupation,  condition  of  previous  health, 
whether  any  other  members  of  the  family 
have  been  insane,  whether  the  patient  has 
been  afflicted  with  certain  diseases,  etc ;  also 
the  history  and  symptoms  of  tiie  disease  in 
the  patient.  The  record  showed  that  this 
sister  was  first  taken  to  the  retreat  in  1840 ; 
that  she  was  discharged  at  the  end  of  three 
months,  and  was  received  and  discharged 
several  times  after  that  up  to  the  year  1856, 
when  she  was  transferred  to  the  Vermont  asy- 
lum. The  f ol  lowing  is  taken  from  the  record 
of  the  retreat :  **  She  is  a  native  of  Saybrook, 
Conn.  Single.  Age,  said  by  her  brother  to 
be  either  25  or  26  years.  She  had  a  paroxysm 
of  insanity  about  eight  years  prior,  which 
continued  three  or  four  weeks  only.  Since 
that  time  she  had  appeared  to  be  perfectly 
sound  in  mind  until  some  time  during  Jan- 
uary last,  when  some  aberration  of  mind  be- 
gan to  be  noticed.  Her  friends  are  unable  to 
assign  a  satisfactory  cause  for  the  present  at- 
tack. By  some  it  is  attributed  to  scrofula. 
No  member  of  her  family  or  any  of  her  rel- 
atives are  known  to  have  been  insane.  Her 
work  has  been  very  laborious,  (knitting 
seines, )  and  in  it  she  has  appeared  ambitious 
to  excel  others  in  the  amount  of  labor  she 
could  perform.  Since  her  insanity  came  on 
she  has  been  very  boisterous  and  talkative  at 
times,  and  could  illy  bear  any  kind  of  re- 
straint. She  feels  most  hostility  towards  her 
family.  Her  appetite  has  been  variable.  Her 
natural  disposition  seems  to  be  mild  and 
amiable.  Since  the  last  attack  she  has  re- 
ceived no  regular  attention  from  a  physician 
nor  has  ^e  taken  much  medicine.  Address, 
Charles  Williams,  Saybrook,  Conn.  Dis- 
charged June  9,  1844,  cured."  Upon  her 
fourm  admission  to  the  retreat  the  record 
states :  '  She  was,  and  we  suppose  she  is  now, 
troubled  with  scrofula  complaint,  and  we  be- 
lieve that  to  be  the  cause.^  All  the  record 
in  the  present  case  shows  of  the  insanity  of 
the  niece  is  her  own  testimony,  in  which  she 
states  that  she  was  taken  ill  in  August,  1880 ; 
that  she  was  told  she  was  ill  for  21  days ;  that 
when  she  awakened  to  consciousness  she  was 
in  the  woods  at  the  Pontiac  asylum,  with  a 
girl  twenty  years  old,  who  told  her  that  she 
had  been  very  ill ;  that  the  last  knowledge 
she  had  of  Detroit  was  about  the  last  week 
in  August,  when  she  fell  asleep,  and  dreamed 
that  the  city  was  on  fire ;  and  that  she  at  that 
time  remained  in  the  asylum  about  six 
months.  Soon  after  Mrs.  King's  death  this 
witness  testified  that  she  again  went  to  the 
Pontiac  asylum,  at  the  suggestion  of  her 
physician,  where  she  remained  about  four 
months.  This  testimony  was  objected  to  as 
immaterial.     One   of   the  counsel  for  con- 
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testants  then  stated  to  the  court  that  it  was 
competent,  as  bearing  upon  the  physical  con- 
dition of  the  witness.  Upon  the  statement 
of  the  presiding"  judge  tiiat  he  thought  he 
would  exclude  It,  the  other  counsel  stated : 
"Then  I  will  offer  to  prove,  your  honor,  that 
the  whole  strain  in  connection  with  the  mat- 
ter made  her  sick, — so  much  so,  she  was  ob- 
liged to  return  to  Pontiac  about  November 
20, —  as  bearing  upon  the  question  as  to  her 
being  too  ill  to  attend,  and  that  illness  was 
continuous,  and  existed  both  before  and 
after."  The  court  then  admitted  the  testi- 
mony for  the  purpose  of  showing  insanity 
in  the  family.  Is  such  testimony  competent 
when  the  sole  question  is  the  testamentary 
capacity  of  the  deceased?  This  question 
must  be  answered,  so  far  as  this  case  is  con- 
cerned, in  the  light  of  the  facts  that  no  in- 
sanity has  been  shown  in  any  ancestor  of 
Mrs.  King ;  that  the  insanity  of  Mrs.  King's 
sister  is  attributed  by  the  physicians  who 
had  charge  of  her  case  at  the  asylum  to  dis- 
ease ;  that  the  characteristics  of  the  malady 
in  her  sister  and  niece  are  in  no  respects 
similar  to  those  claimed  in  the  case  of  Mrs. 
King ;  and  that,  therefore  no  case  of  hered- 
itary insanity  has  been  established  by  the 
proofs.  Counsel  for  contestants  urge  that 
such  evidence  is  pertinent  because  of  the 
close  consanguinital  relations  of  these  persons 
to  Mrs.  King.  The  only  authorities  which 
thev  cite weTeoplev.  Garbutt,  17 Mich.  9,  97 
Am.  Dec.  163,  and  Buswell,  Insanity,  §  285, 
and  the  authorities  there  collected.  All 
the  authorities  cited,  save  one,  are  criminal 
cases,  and  in  dealing  with  criminals  tht^  law 
in  many  respects  recognizes  a  different  rule 
from  that  in  civil  cases.  It  by  no  means 
follows  that  because  such  a  rule  prevails  in 
the  criminal  law  it  must  be  adopted  in  the 
class  of  cases  now  under  discussion.  The 
exception  above  noted  is  Snow  v.  Benton^  28 
111.  806.  But  it  does  not  appear  that  the 
court  there  expressly  passed  upon  the  ques- 
tion. Insanity  arises  from  various  causes. 
It  may  be  produced  by  disease ;  by  injury ; 
by  overwork,  mental  or  physical ;  by  grief ; 
by  sudden  calamity,  etc.  Such  insanitv  is 
not  hereditary.  Whether  it  may  be  her- 
editary in  the  direct  lineal  descendants  of 
those  so  afflicted  is  immaterinl  here.  Such 
is  not  this  case.  Upon  what  sound  principle 
can  Mrs.  King's  competency  to  make  a  will 
be  doubted  because  her  sister  became  insane 
from  disease,  and  her  niece,  at  the  age  of 
thirty-four  was  sent  to  an  asylum  for  treat- 
ment? The  circuit  judge,  in  his  charge  to 
the  jur^,  did  instruct  tibem  that  the  volun- 
tary retirement  of  Miss  Bates  to  the  asylum 
the  second  time,  and  her  testimony  in  regard 
to  it,  were  not  sufficient  to  warrant  any  in- 
ference of  insanity  on  the  part  of  Mrs.  Aing, 
and  was  incompetent  for  any  purpose.  £ven 
in  criminal  cases  it  is  laid  down  as  the  rule, 
"when  the  existence  oi  hereditary  insanity 
is  alleged  as  an  excuse  for  crime,  it  must  ap- 
pear that  the  kind  of  insanity  proposed  to  be 
proved  as  existing  in  the  prisoner  is  no  tem- 
porary malady,  but  that  ft  is  notorious,  and 
of  the  same  species  with  which  other  mem- 
bers of  the  family  have  been  affected. "  Bus- 
well,  Insanity,  §  286 :  State  v.  Ohristmas,  61 
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N.  C.  471.  To  my  mind,  this  rule,  as  ap- 
plied to  criminal  cases,  has  much  good  sense 
to  commend  it;  but,  in  my  judgment,  rea- 
son and  common  sense  approve  it  as  the 
proper  rule  to  be  adopted  in  the  present  case. 
Tested  by  this  rule.  ~all  the  evidence  of  the 
insanity  of  Mrs.  King*s  sister  and  niece 
should  have  been  excluded. 

6.  The  present  superintendent  of  the  Ver- 
mont asylum  was  shown  the  record  of  this 
sister,  appearing  upon  the  books  of  that  in- 
stitution. So  far  as  applicable  to  the  ques- 
tion now  presented,  these  entries,  11  in  num- 
ber, extended  from  November  2,  1858,  to 
April  19,  1868,  when  she  died.  In  their  order 
they  are  as  follows:  **No  change  since  ad- 
mission. Enioys  very  good  physical  health. 
There  is  no  change  in  the  state  of  her  mind ; 
physically  she  is  feeble.  Physical  health 
better ;  no  change  in  the  state  of  her  mind. 
No  important  change.  Enjoys  very  good 
physical  health.  No  improvement  in  her 
mind.  No  change.  Enjoys  very  good  phvs- 
ical  health.  No  change  in  the  state  of  her 
mind.  No  material  change  since  the  above 
date.  There  has  been  no  change  in  the  case 
of  Miss  Williams,  since  she  has  been  in  this 
asylum,  in  the  type  of  her  malady.  Died  of 
exhaustion."  The  superintendent  was  then 
asked  to  state  his  opinion  as  to  what  miist 
have  been  the  condition  of  Miss  Williams 
from  the  time  of  her  admission  to  her  death. 
This  question  was  incompetent.  The  witness 
had  never  seen  Miss  Williams,  knew  nothing 
except  what  this  record  showed,  and  bases 
his  answer  upon  the  absence  from  the  record 
of  those  things  which  he  says  would  un- 
doubtedly have  been  noted  if  they  had  ex- 
isted. Objections  were  raised  to  the  admis- 
sion of  these  records,  but  the  above  rulings 
make  it  unnecessary  to  refer  to  them. 

6.  A  medical  expert  was  placed  upon  the 
stand  and  asked  the  following  question: 
^  Question.  Now,  doctor,  I  will  ask  your 
opinion  as  to  the  mental  condition  of  Mrs. 
Adeline  King  on  the  81st  day  of  July,  upon 
this  state  of  facts :  She  died  at  Detroit  on 
the  9th  of  November,  1886.  She  was  then 
sixty-seven  years  old.  The  immediate  cause 
of  her  death  was  dysentery.  It  began  about 
November  8  of  the  same  year,  soon  after 
having  eaten  some  chicken-broth  that  had 
been  kept  in  the  room  for  three  days.  She 
had  at  that  time  an  old  pasteboard' box,  in 
which  she  put  crackers  and  cakes  and  meat 
in  order  to  keep  them  from  others,  who  she 
feared  might  eat  them.  She  took  the  chick- 
en-broth to  her  room  to  make  sure  no  one  else 
in  the  house  should  eat  it.  She  was  told  that 
the  chicken-broth  was  not  fit  to  eat,  but  she 
insisted  upon  eating  it.  Her  husband,  to 
whom  she  was  married  in  1850,  died  in  the 
month  of  June  prior  to  her  death.  She  had 
no  children.  In  the  month  of  December  fol- 
lowing her  marriage  she  purchased  two  lots 
on  Woodward  avenue  for  $1,100.  They  are 
now  worth  not  less  than  $75,000,  and  prob- 
ably more.  She  also  owned  a  house  and  lot 
on  Hancock  avenue,  which  she  built  in  I88&, 
and  completed  in  1886.  This,  with  the 
Woodward  avenue  lots,  constituted  substan- 
tially all  of  the  estate  of  which  she  died 
seised.    In  her  early  life  she  was  tidy  in  her 
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person,  tasteful  in  her  dress,  and  refined  and 
senile  in  her  manner.  In  1872  she  had  pro- 
lapfixis  of  the  womb,  from  which  she  suffered 
more  or  less,  with  varying  intensity,  until 
she  died.  At  the  same  time  she  complained 
of  distress  in  her  stomach,  and  was 'subject 
to  paroxysms,  which  increased  in  intensity 
and  frequency  of  duration  on  the  22d  of  July, 
1886,  and  until  the  day  of  her  death.  Her 
attendant  physician  found  her  complaining 
with  distress  of  the  stomach,  of  inability,  to 
digest  her  food.  He  found  her  nervous  sys- 
tem much  debilitated,  and  suffering  from 
paroxysms,  during  which  time  she  was  verv 
weary,  and  wouldnot  remain  i^uiet  for  sui- 
flcient  time  to  enable  the  physicians  to  take 
her  temperature.  Her  pulse  was  about  80 
beats  to  the  minute.  It  was  discovered  that 
the  distress  of  which  she  complained  was 
greatly  exaggerated,  and  that  sne  was  pos- 
sessed with  a  desire  to  impress  those  about 
her  with  an  ezag^rerated  idea  of  her  suffer- 
ings. When  her  mind  could  be  diverted  she 
would  forget  all  her  aillngs. 

A  poti  mortem  examination  showed  she  was 
not  suffering  from  any  chronic  disease  of  the 
stomach.  The  intestines  showed  signs  of 
acute  Inflammation.  In  the  month  of  Septem- 
ber or  October,  before  she  died,  she  came 
down-stairs  one  morning  between  six  and 
seven  o'clock,  and  said  to  her  late  husband's 
nephew  in  reference  to  an  $18grocery  bill 
that  had  been  contracted:  *What  do  vou 
mean  by  running  up  such  an  enormous  bill? 
When  you  run  up  such  a  bill  as  that  I  feel 
as  if  I  could  take  this  knife  and  kill  voa ;' 
thereupon  taking  a  large  knife  in  her  hand. 
Mr.  Doty  thereupon  told  her  'Tou  had  better 
lay  that  knife  down, '  and  then  took  hold  of 
her  arm,  and  led  her  up -stairs.  Another  oc- 
casion,— about  five  or  six  years  ago,— she 
came  down  in  Mr.  Doty's  room,  and  asked 
him  if  she  could  not  lay  down  on  his  bed,  it 
looked  so  nice ;  and  Mr.  Doty  told  her  that 
she  might,  and  she  thereupon  did  so.  Upon 
the  subject  of  the  incident  with  Mr.  Doty 
she  told  her  nurse,  Mrs.  Narr,  that  she  had 
picked  up  a  knife,  and  that  Mr.  Doty  put 
her  out  of  the  room,  and  that  the  $18  grocery 
bill-  was  exorbitant.  What,  in  your  opin- 
ion, was  her  mental  condition  on  the  81st 
daj  of  July,  1886,  upuu  the  facts  that  I  have 
recited?"  The  question  was  admitted  under 
objection,  and  the  witness  replied:  *'!  am 
unable  to  form  upon  that  hypothetical  ques- 
tion an  opinion.  I  want  to  hear  a  Tittle 
more.  ^  The  witness  was  further  questioned 
upon  this  hypothetical  question,  but  again 
said  he  did  not  think  it  contained  sufliclent 
data  to  form  an  opinion  from ;  and  the  court 
thereupon  excluded  the  (question.  Counsel 
then  submitted  the  following  question,  under 
objection  of  proponent's  counsel :  "  Question. 
Now,  doctor,  if  vou  pay  attention,  in  1865 
she  was  engaged  in  building  the  Hancock 
avenue  house.  She  visited  It  frequently, 
and  gave  directions  to  the  workmen.  When 
they  complied  with  her  directions  she  would 
within  a  day,  and  sometimes  within  two 
hours,  deny  having  given  such  directions, 
and  find  fault  with  the  men.  As  far  back 
as  1878  she  took  baths  at  a  public  bathing 
establishment,   and  did  not  have  sufficient 
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memory  to  remember  having  taken  her  bath 
from  one  day  to  the  other.    At  times  she  ex- 
pressed a  desire  to  come  out  of  her  bath  and, 
when  preparations  were  made  to  that  end, 
she  would  deny  that  she  had  expressed  a  de- 
sire to  come  out.    In  the  fall  of  1884,  while 
taking  her  meals  at  a  restaurant,  she  would 
forget  what  she  ordered,  and  denv  that  she 
had  ordered  the  things  that  were  Drought  to 
her,  and  insist  that  she  had  ordered  something 
else.      She  would  ask  Mr.  Mix,  at  whose 
house  she  was  staying,  to  take  her  for  a 
walk,  and,  when  he  did  so,  inquire  of  him 
the  reason  for  so  doing,  and  insist  that  she 
had  not  so  requested  him.    Upon  tliese  facts, 
can  you  state  what  was  her  mental  condition 
on  the  8l8t  day  of  July,  1886,  independentlv 
of  the  facts  embraced  in  the  first  question?^ 
After  asking  counsel  whether  he  should  con- 
sider this  question  in  connection  with  the 
last  one,  and  after  being  told,  **  No,  but  in- 
dependent of  it,  **  witness  replied :    **  I  should 
say  she  was  demented.     She  was  insane." 
He  was  then  asked  what  his  opinion  was, 
taken  in  connection  with  the  facts  stated  in 
the  first  question,  and  his  reply  was  again 
that  she  was  insane,  and  that,  in  his  opinion, 
she  did  not  possess  mental  capacity  to  un- 
derstand or  make  the  will.    Tjiere  are  some 
thinffs  mentioned  in  the  first  question  which 
would  possibly  be  evidence  of  some  derange- 
ment oi:  mind.   The  second  question  involved 
simply  instances  of  forgetfulness,    all   of 
which  happened  more  than  a  year  previous 
to  the  execution  of  the  will.     lustences  of 
forgetfulness  alone  are  no  evidence  of  in- 
competency in  a  testator  to  make  a  will,  nor 
are  tiiey  sufficient  basis  for  expert  testimony 
as  to  sanity.    I  am  unable  to  conceive  how 
the  learned  physician  could  have  answered 
this  second  question  in  the  manner  he  did. 
It  can  only  be  accounted  for  upon  the  theory 
that  he  had  in  his  mind  other  supposed  facto 
in  regard  to  the  condition  of  Mrs.  King. 
This  question  was  incompetent.     The  first 
question  was  also  objectionable  in  that  it 
referred  to  facte  which,  standing  alone  or  in 
connection  with  other  things,  had  no  tend- 
ency  to  show  insanity  or  incompetency  at 
any  time.     The  facto  that  she  died  of  dys- 
entery ;  that  she  was  married ;  that  her  hus- 
band had  died  in  June  previous;  that  she 
had  no  children ;  that  sne  early  purchased 
property,   which  had  greatly  increased  in 
value ;  that  she  complained  of  distress  in  her 
stomach ;  that  it  was  discovered  that  her  dis- 
tress was  greatly  exaggerated ;  that  she  de- 
siied  to  impress  those  about  her  with  an 
exaggerated  idea  of  her  sufferings ;  that  she 
forgot  her  ailings  when  her  mind  was  divert- 
ed ;  that  a  post  mortem  examination  showed 
that  she  haa  no  (^onic  disease  of  the  stom- 
ach ;  that  her  intestines  showed  signs  of  acute 
inflammation, — ^had  no  tendency  whatever  to 
show  insanity,  much  less  testementary  in- 
competency. 

The  only  other  circumstance  Tvorthy  of 
mention  steted  in  the  first  question  as  a  basis 
for  the  opinion  of  the  physici&n  is  that  in 
regard  to  the  grocery  bill.  The  statement  in 
the  question  is  not  in  accordance  with  the 
evidence,  which  shows  Mrs.  King's  statement 
to  have  been,  ^'When  you  run  up  such  bills 
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I  feel  like  killing  myself."  The  difference 
between  the  two  statements  is  apparent.  We 
are  not  informed  what  this  grocery  bill  was, 
nor  the  circumstances  under  which  it  was 
contracted.  But,  be  the  circumstances  what 
they  may,  is  it  anything  more  than  ebullition 
of  temper,  prompted  possibly  by  a  some- 
what miserly  disposition?  If  her  language 
had  been  much  stronger  and  her  anger  great- 
er, it  would  still  fall  far  short  of  evidence 
of  insanity,  or  incapacity  to  execute  the  will. 
There  was  nothing  in  either  or  both  these 
questions  to  justify  either  the  question  or 
the  answer.  Several  other  hypothetical  ques- 
tions were  asked  this  expert,  and  in  one  of 
them  it  was  stated,  among  other  things,  that 
Mrs.  King  had  once  stated  in  the  spring 
of  1886  that  she  had  no  stomach,  and  to  an- 
other that  her  stomach  was  bad ;  that  she 
complained  of  pain  in  her  stomach,  of  dys- 

gepsia  and  of  Inability  to  eat,  yet  she  ate 
er  regular  meals,  had  a  good  appetite  most 
of  the  time,  and  sometimes  ate  to  repletion. 
I  am  not  versed  in  the  various  forms  of  dys- 

fepsia,  nor  of  the  symptoms  thereof,  nor  am 
aware  that  eating  to  repletion  will  not 
sometimes  cause  distress  in  the  stomach  and 
dyspepsia.  If  a  declaration  by  a  dyspeptic 
that  he  has  no  stomach,  or  that  his  stomach 
is  bad,  is  evidence  of  his  mental  incapacity, 
dyspeptics  may  as  well  refrain  from  making 
wills.  But  both  the  witness  and  the  jury 
were  by  this  question  given  to  understand 
that  Mrs.  King  was  not  sSfected  with  dyspep- 
sia, and  that  in  this  respect  she  was  under 
a  delusion.  Two  physicians,  witnesses  for 
contestants,  one  of  whom  treated  her  in  1884, 
1885,  and  1886,  and  the  other,  an  old  and 
distinguished  physician,  who  had  known 
Mrs.  King  for  thirty-six  years  before  her 
death,  and  had  treated  her,  Doth  testified  that 
she  was  afflicted  w ith  dyspepsia.  Gontestanta 
must  be  consistent  in  the  presentation  of 
their  case.  They  will  not  be  permitted  to 
introduce  contradictory  evidence  upon  a 
given  point,  and  then  base  hypothetical 
questions  upon  the  theory  that  some  of  their 
witnesses  are  correct  and  some  of  them  mis- 
taken, or  that  some  have  testified  truthfully 
and  others  falsely.  This  witness  further 
testified  as  follows:  **  Questum.  Suppose, 
while  she  was  buildine  her  house  in  1885, 
she  went  up  there,  and  recognized  the  car- 
penter, and  recognized  the  painter,  and  re- 
cognized the  mason,  and  never  made  any 
mistake  as  to  who  was  which,  never  would 
call  the  painter  the  carpenter,  or  the  car- 

g enter  the  painter,  and  was  able  to  recognize 
er  friends,  and  was  able  to  recoi?nize  what 
property  she  possessed,  and  to  tell  others  what 
property  she  had,  and  to  bargain  with  the 
nurse  as  to  the  amount  she  was  to  receive  per 
week  for  attending  her.  Supposing  all  those 
things  were  so,  would  they  modify  the  opin- 
ion Siat  you  have  expressed  concerning  her? 
(Same  objection,  ruling,  and  exception.) 
Annoer.  They  would  not.  Q,  Will  you 
state  why?  ^A,  From  the  fact  that  insane 
persons  are  often  able  to  do  that,  and  at  the 
same  time  not  be  able  to  transact  other  bus- 
iness. The  faculty  is  seldom  lost  to  rec- 
ognize friends  or  individuals,  but  the  abil- 
ity to  reflect,   to  consider  the  relations  of 
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things  one  to  another,  is  lost  at  the  same 
time."  This  question  was  incompetent  for 
two  reasons :  (1)  Because  it  did  not  contain 
a  full  statement  of  all  the  facts  which  tended 
to  show  competency.  It  is>eminently  unfair 
in  such  cases  to  select  a  few  facts  which  tend 
naturally  to  show  competency  and  sanity,  and 
ask  the  expert  whether  that  Ganges  his  opin- 
ion. All  the  facts  tending  to  show  sanity 
should  be  included,  were  the  question  com- 
petent. (2)  Every  person  is  entitled  to  the 
natural  inference  to  be  drawn  from  his  acta 
and  conduct.  It  was  the  province  of  the  jurv 
to  determine  these  facts,  give  them  thefr 
natural  interpretation,  and  consider  the  opin- 
ions of  the  expert  witnesses  in  connection 
therewith.  It  requires  a  less  degree  of  ca- 
pacity to  make  a  will  than  it  does  to  make 
contracts,  and  when  one  is  able  to  recognize 
her  friends,  relatives,  and  acquaintances,  to 
make  contracts,  to  know  her  property,  and 
tell  what  it  is,  and  to  take  care  of  ana  man- 
age it,  the  law  says  she  is  capable  of  dispos- 
ing of  it  by  will ;  and  medical  experts  can- 
not set  aside  the  law  by  stating  that  these 
facts  make  no  difference  with  their  opinion. 
This  witness  further  testified  that  the  in- 
sanity of  Mrs.  Kinj^*s  sister  would  have  an 
important  bearing  in  determining  the  ques- 
tion of  her  own  sanity.  The  unniimess  and 
evasiveness  of  this  witness  appear  upon 
his  cross-examination.  Upon  being  asked 
whether  the  fact  that  her  sister's  insanity,  if 
produced  by  physical  injury  to  the  brain, 
would  have  any  tendency  to  prove  that  Mrs. 
King  Inherited  insanity,  he  replied :  **  I  have 
already  said  that  traumatic  injuries  some- 
times produce  insanity. "  Upon  bein^  asked 
what  there  was  in  the  question  submitted  to 
him  on  direct  examination  to  indicate  that 
the  sister  inherited  insanity,  he  replied  :  **! 
have  already  stated  that  Mrs.  King  was  in- 
sane, and  the  fact  that  she  was  Insane  and  h^ 
sister  insane;  there  are  two  persons  in  the 
family  insane ;  therefore  there  must  be  a  pre- 
disposition."  The  sanity  of  Mrs.  Kinfc  was 
the  issue  upon  which  he  was  testif y i  ng.  The 
contestants  were  endeavoring  to  draw  the  in- 
ference of  predisposition,  because  of  the  in- 
sanity of  her  sister;  but  the  witness  draws 
his  inference  of  predisposition  from  the  fact 
that  in  his  opinion  the  two  were  insane.  Such 
testimony  is  utterly  worthless,  and  cannot 
assist  the  jury  in  reaching  correct  results. 
He  further  testified  on  cross-examination  that 
prolap9us  uteri  may  be  consistent  with  sanity, 
and  It  may  not  be~.  He  is  questioned  as  fol- 
lows upon  this  point :  **  Question.  What  are 
the  great  majority  of  those  cases,  insane  per- 
sons or  sane?  Aneu)er.  A  good  number  of 
them  have  become  insane.  Q.  A  great  ma- 
jority of  the  persons  are  sane,  are  they  not? 
A,  Yes,  sir;  and  a  good  many  insane. 
*  .  .  0.  In  1885  she  was  engaged  in  build- 
ing the  Hancock  avenue  house.  She  visited 
it  frequently,  and  gave  directions  to  the 
workmen.  Those  facts  are  consistent  with 
sanity,  are  they  not?  A.  I  think,  taken  sep- 
arately, I  could  not  decide  the  question.  Q. 
When  they  complied  with  her  directions— 
A.  1  don't  think  it  would  be  inconsistent, 
taken  separately  in  her  case.  Q.  Is  the  fact 
that  in  1885  she  was  engaged  in  building  the 
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Hancock  avenue  bouse,  and  visiting  it  and 

Siving  directions  to  the  workmen,  any  evi- 
ence  to  your  mind  of  her  insanity?  A.  I 
am  not  able  to  form  an  opinion  on  that 
question.  Q.  Separately,  are  not  those  facto 
consistent  with  sanity  ?  A,  Not  necessarily ; 
no,  sir. "  Everyone  must  know  that  the  facts 
above  mentioned  are  consistent  with  sanity 
and  are  inconsistent  with  insanity.  The  com- 
petency of  expert  testimony,  where  questions 
of  insanity  are  involved,  is  reco|^izea  by  this 
court  in  many  decisions.  But  it  must  not  be 
forgotten  that  in  all  cases  of  importance  it  is 
the  unfortunate  fact  that  we  find  these  experts 
arrayed  against  each  other.  Beaiibien  v.  0»- 
coiie,  12  Mich.  501.  This  case  forms  no  ex- 
ception. The  object  of  such  testimony  is  to 
ealighten  the  jury  upon  those  facts  which 
need  interpretation.  In  these  hypothetical 
questions  all  facts  should  be  excluaed  which 
the  jury  can  interpret  as  well  as  the  expert. 
The  courts  do  not  agree  as  to  the  value  to  be 
placed  upon  such  testimony.  No  more  im- 
portant duty  is  devolved  upon  trial  courts  in 
these  cases  than  to  see  thax,  these  questions  are 
framed  upon  a  proper  basis,  and  to  instruct 
the  jury  as  to  the  consideration  and  weight 
they  should  give  them.  Enough  has  been 
said  to  point  oat  the  defects  and  errors  in  the 
expert  testimony  introduced  by  the  contest- 
ants, and  further  discussion  on  that  point  is 
unnecessary. 

7.  Mrs.  King  visited  some  friends  in  New 
Haven,  Conn.,  in  October,  1874.  The  dep- 
ositions of  these  parties  were  taken,  show- 
ing the  conduct  and  action  of  Mrs.  King 
during  that  visit,  which  the  record  shows 
were  the  most  damaging  of  any.  On  cross- 
examination  proponents  offered  in  evidence 
certain  letters  written  by  Mr.  Mix,  at  whose 
house  she  visited,  and  they  were  excluded  by 
the  court.  These  letters  were  written  to  the 
husband  of  Mrs.  Kin^,  and  contained  no  ref- 
erence to  the  disgusting  details  testified  to 
bjr  them.  These  letters  should  have  been  ad- 
mitted. Thev  had  a  direct  bearing  upon  the 
credibility  of  the  witnesses. 

8.  On  the  cross-examination  of  Mrs.  Mix, 
a  witness  for  contestants,  she  was  asked  if 
Mrs.  King,  while  visiting  her,  did  not  attend 
a  banquet.  To  which  she  replied :  *'  Not  to 
my  knowledge.  I  don't  remember."  Counsel 
then  sought  to  call  her  attention  to  certain 
facts  in  connection  with  this  banquet,  evi- 
dently for  the  purpose  of  refresning  her 
recollection.  This  the  court  excluded.  This 
was  error.  In  view  of  the  extraordinary 
testimony  of  this  witness  and  her  husband, 
a  very  broad  latitude  ^ould  be  allowed  in 
the  cross-examination. 

The  record  in  this  case  contains  1,  039 
pages,  and  278  errors  are  assigned.  I  deem 
u  unnecessary  to  notice  them  in  detail.  I 
think  they  are  already  sufficiently  covered 
by  the  above  opinion.  Judgment  is  set  aside, 
with  the  costs  of  both  courts,  and  a  new  trial 
ordered.    The  other  Justices  concurred. 

JfecMV.  Alfred  Russell  and  John  At- 
Vinson,  with  Mr,  Georgfe  H.  Prentis  for 
appellants. 

Messrs,  Otto  Kircliner  and  Levi  T. 
Orifiln  for  appellees. 
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Mont^mery*  «7. ,  delivered  the  opinion 
of  the  court: 

A  rehearing  was  ordered  in  this  case  after 
full  consideration,  the  members  of  the  court 
who  took  part  in  the  former  decision  being 
convinced  that  the  questions  involved  deserve 
re-examination.  This  rehearing  has  been 
had,  and  we  feel  constrained  to  depart  from 
some  of  the  conclusions  stated  in  the  former 
opinion,  which,  while  having  the  support 
of  respectable  authority,  we  find  to  be  in 
conflict  with  some  of  the  former  rulings  of 
this  court,  which  for  the  time  escaped  atten- 
tion. For  convenience  we  will  consider  the 
questions  involved  in  the  same  order  adopted 
in  the  former  opinion. 

1.  The  first  question  considered  was 
whether  counsel  for  the  contestants  abused 
his  privilege  in  his  opening  statement  to  the 
jury.  On  the  former  hearing  the  sitting 
members  of  the  court  were  impressed  with 
the  view  that  the  trial  Judge  had  not  suffi- 
ciently restricted  contestants'  counsel  in  this 
case,  but  a  fuller  argument  and  examination 
have  convinced  us  tliat  the  statements  of 
counsel,  both  as  to  the  propositions  of  law 
contended  for  in  his  opening,  and  as  to  the 
facts  which  he  expected  to  prove,  were  made 
in  the  utmost  good  faith.  The  will  offered 
for  probate  was  made  in  favor  of  the  rela- 
tions of  decedent's  husband,  to  the  exclusion 
of  her  own  nieces  and  nephews,  and  counsel 
for  contestants  referred  to  this  fact,  and 
claimed  that  it  was  an  unnatural  will,  and 
that  in  such  cases  the  law  will  draw  an  infer- 
ence that  the  will  was  procured  by  fraud ; 
and  also  argued,  in  the  same  connection,  that 
the  burden  of  proof  in  such  cases  would  rest 
upon  the  proponents.  The  question  of  un- 
due influence  was  afterwards  eliminated  from 
the  case  b^  the  trial  judge.  It  is  unnecessary 
to  determine  whether  the  contestants'  position 
on  the  law  of  the  case  was  wholly  sound  or 
not,  as  counsel  had  the  right,  under  the  rul- 
ings of  the  court,  to  state  in  good  faith  his 
claims  as  to  the  law,  in  so  far  as  it  was  nec- 
essaiy  to  give  the  jury  an  understanding  of 
his  theory.  As  was  said  in  FoscUek  y.  Van 
Arsdale,  74  Mich.  805:  ''Counsel  have  the 
rij;ht,  both  in  opening  the  case  to  the  juir 
before  the  testimony  to  support  their  case  is 
offered,  and  when  closing  the  argument  after 
the  testimony  is  in,  to  state  to  the  jury  that 
they  claim  the  law  to  be  thus  and  so."  This 
ruling,  it  is  believed,  is  in  accord  with  the 
general  understanding  of  the  profession,  and 
certainly  is  no  departure  from  the  practice 
which  has  obtained  at  the  circuit  from  the 
time  of  the  adoption  of  the  present  rules  of 
court.  This  right  would  be  nothing  more 
than  a  mere  shadow,  or,  worse,  a  dangerous 
snare,  if,  after  counsel  has  taken  his  position 
in  good  faith,  he  is  to  be  made  the  guarantor 
of  his  views  of  the  law  on  every  question 
presented ;  and,  if  in  the  end  it  should  be 
found  that  be  is  mistaken  on  some  point  of 
minor  importance,  the  judgment  in  his  favor 
is  to  be  vacated  for  this  reason.  It  must  be 
an  exceedingly  plain  case  of  an  abuse  of 
privilege  which  will  justify  the  setting  aside 
the  verdict  on  the  ground  of  improper  open- 
ing either  in  statement  of  the  law  or  fact. 
Nothing  short  of  bad  faith  or  a  gross  mis* 
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conception  of  what  is  admissible,  resulting 
in  bringing  to  the  attention  of  the  jury  mat- 
ters wholly  irrelevant,  and  of  a  nature  calcu- 
lated to  create  so  profound  an  impression 
that  the  charge  of  the  court  cannot  eliminate 
the  prejudice  produced,  will  justify  an  ap- 
pellate court  in  vacating  a  judgment  on  such 
grounds ;  and,  in  determining  whether  such 
an  error  has  been  committed,  it  is  believed 
to  be  entirely  safe  to  credit  the  jury  with  at 
least  average  intelligence.  People  v.  Ooseh, 
82  Mich.  29 ;  Fdrter  v.  Throcp,  47  Mich.  818 : 
Campbell  v.  KcUamagoo,  80  Mich.  655.  Tested 
by  this  rule,  we  do  not  think  any  error  was 
committed  by  counsel  in  his  opening,  either 
in  stating  the  law  or  facts  which  he  expected 
to  prove.  The  statement  of  the  facts  expected 
to  be  proved  by  Dr.  Gallagher,  quoted  in 
the  former  opinion,  were  termed  **  extraordi- 
nary. ^  A  careful  examination  of  the  testi- 
mony actually  introduced  convinces  us  that 
the  contestants  made  the  proposition  in  good 
faith,  and,  although  the  proof  of  what  was 
said  was  not  as  full  as  the  opening  statement, 
yet  the  substance  of  wuatwas  stated,  namely, 
that  Mrs.  King  mistook'  pills  for  flies,  and 
mistook  a  fly  for  the  pill,  was  testified  to  by 
the  witness. 

2.  In  the  former  opinion  certain  testimony 
was  criticised  as  not  in  itself  tendinr  to  show 
want  of  testamentary  capacity.  While  this 
is  true  of  the  testimonv  quoted,  yet  a  more 
full  argument  and  citation  of  authorities  con- 
vinces us  that  it  was  competent  to  show  by 
witnesses  that  decedent  was  erratic,  eccentric, 
rambling  and  disconnected  in  her  conversa- 
tion, flighty  in  her  notions,  unsettled ;  that 
her  manner  was  excitable;  that  she  could 
not  comprehend  connected  conversation ;  that 
she  ran  out  about  the  house,  screaming,  with 
her  dress  open  in  the  front,  etc.  These  cir- 
cumstances, of  themselves,  might  not  have 
been  sufficient  to  show  testamentary  incapac- 
ity, but  thev  were  competent  to  be  considered 
with  the  other  evidences  offered  in  the  case 
for  that  purpose.  It  cannot  be  contended  in 
this  case  that  there  was  not  enough  testi- 
mony to  justify  submitting  to  the  lury  the 
auestion  of  mental  incapacity,  and,  wh<ere 
lis  is  the  case,  circumstances  are  often  ad- 
missible which  may  coexist  with  a  perfectly 
sound  mind.  It  seldom  occurs  that  any  one 
circumstance  or  act  of  a  party  will,  of  itself, 
show  insanity.  On  the  contrary,  the  judg- 
ment of  his  acquaintances,  as  well  as  of  med- 
ical experts,  must  be  and  is  made  up  from 
circumstances  and  acts  trivial  in  themselves, 
but  which,  when  considered  together,  carry 
conviction  of  mental  unsoundness.  Reference 
is  made  to  the  case  of  Fraeer  v.  Jennison,  42 
Mich.  206,  and  language  may  be  found  in 
the  opinion  of  the  court  in  that  case  which 
apparently  gives  some  support  to  the  conten- 
tion of  proponents.  But  we  think  this  court 
has  never  evinced  the  purpose  of  creating 
one  rule  of  evidence  which  shall  apply  in 
will  cases,  but  which  is  not  to  be  adopted 
in  any  other.  It  is  much  better  than  that 
any  suc^  incongruity  should  become  in- 
grafted in  our  law  that  it  be  left  to  the  trial 
judge  to  carefully  guard  the  rights  of  lega- 
tees by  full  and  adequate  instructions  upon 
the  degree  of  mental  competency  requisite  to 
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make  a  valid  will,  accompanied  by  any  nec- 
essary caution  against  giving  undue  weij^ht 
to  circumstances  which,  while  more  consist- 
ent with  insanity  than  sanity,  yet  may  co- 
exist with  either  condition  of  mind.  If  it 
be  the  rule,  as  this  court  has  repeatedly  held, 
that  inferences  from  proven  facts  arc  to  be 
drawn  by  the  jury,  and  not  by  the  court,  it 
follows  that  in  making  proof  of  mental  in- 
competency any  fact  which  is  more  consist* 
ent  with  that  theory  than  with  the  theory 
of  mental  soundness  must  be  admissible,  and 
the  duty  of  drawing  an  inference  therefrom 
is  one  which  an  appellate  court  should  not 
undertake,  but  which  rests  with  the  jury 
impaneled  in  the  trial  court.  As  was  said 
in  Ferr&tt  v.  Shswrer,  17  Mich.  54 :  *"  When 
evidence  is  submitted  to  a  jury  as  bearing 
upon  a  certain  point,  it  is  for  them,  and  not 
for  the  court,  to  determine  whether  it  tends 
to  establish  that  point  or  not.  Whether  it 
does  so,  in  their  opinion,  may  depend  not 
alone  upon  that  particular  item  of  evidence 
but  upon  that  evidence  considered  in  its  rela- 
tion to  other  evidence."  In  WesseU  v.  Bee- 
man,  87  Mich.  489,  it  was  said :  *"  We  have 
frequently  held  that  the  tendency  of  the  testi- 
mony to  prove  a  certain  fact  is  exclusively  for 
the  jury,  and  it  is  error  for  the  circuit  Judge 
to  add  the  weight  of  his  opinion  as  to  what 
it  tends  to  prove,  when  there  is  a  dispute  in 
the  testimony  upon  a  point."  In  Blackwood 
V.  Brown,  82  Mich.  107,  it  was  said :  "  What 
certain  st^itements  tend  to  prove,  or  the 
weight  to  be  given  them,  are  proper  ques- 
tions for  the  jury,  and  the  court  cannot  in- 
struct them  as  to  the  weight  or  importance 
to  attach  to  any  particular  part  of  the  testi- 
mony. To  do  so  would  be  but  usurping  the 
proper  province  of  the  j  ury. "  See  also  Haiffe* 
V.  Homer,  86  Mich.  874.  As  was  stated  in 
the  former  opinion,  several  witnesses  were 
permitted  to  express  an  opinion  as  to  the 
mental  capacity  of  Mrs.  E.ing  to  make  the 
will  in  question.  It  was  strenuously  insisted 
upon  the  argument  for  rehearin?  that  the 
witnesses  in  Question  showed  their  com- 
petency to.speeuE  upon  the  question,  and  that 
the  weight  to  be  gj^en  to  their  testimony 
was  for  the  jury.  The  language  of  the  court 
in  the  former  opinion  upon  this  subject  was 
too  broad  in  excluding  the  testimony  of 
the  witnesses  Austin,  Hanley,  French,  and 
Weitz.  Their  testimony,  as  has  been  stated, 
was  competent  to  be  judged  by  the  jury, 
and,  upon  fuller  consideration,  we  are  not 
inclined  to  hold  that,  as  matter  of  law,  it 
was  not  competent  to  take  their  opinion,  al- 
though their  opportunities  for  judging  as  to 
her  capacity  were  certainly  not  such  as  to 
entitle  Uieir  testimony  to  any  great  weight. 
But  we  are  all  of  the  opinion  that  the  testi- 
mony of  the  witness  John  Scott  did  not  show 
that  he  had  such  an  opportunity  of  judging 
of  Mrs.  King's  mental  capacity  as  entitlea 
his  opinion  to  be  received  as  evidence 

It  is  contended  on  behalf  of  the  contestants 
that  the  jury  are  to  be  made  the  judge  in  all 
cases  of  wiiether  the  acquaintance  of  the 
witness  with  the  party  whose  sanity  is  in 
question  was  such  as  to  entitle  their  opinion 
to  weight.  In  any  case  where  they  have 
shown  sufficient  acquaintance  with  the  party 
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as  to  render  tbeir  opiDion  of  any  value  what- 
ever, this  Is  undoubtedly,  true,  and  it  can  be 
said  on  behalf  of  such  a  rule  as  is  contended 
for  that  it  is  one  more  easy  of  application  to 
particular  cases  than  that  which  we  believe 
to  be  the  more  correct  rule;  which  is  that 
in  any  sriven  case  the  trial  Judge  should,  as 
a  preliminary  question,  determine  whether 
there  is  any  basis  shown  by  the  testimony  of 
the  witness  for  an  opinion.  In  Beaubi&n  v. 
CicotU,  12  Mich.  459,  it  was  said:  ""The 
general  doctrine  is  that  all  witnesses  speak- 
ing from  observation  must,  as  far  as  pos- 
sible, state  such  facts  as  they  can  ffive  as 
the  basis  of  their  opinion.  This  rule  does 
not  reG[uire  tliem  to  describe  what  is  not 
susceptible  of  description,  nor  to  narrate 
facts  enough  to  enable  a  Jurv  to  form  an 
opinion  from  those  alone,  lliis  would  be 
impossible,  and,  if  it  could  be  done,  there 
would  be  no  occasion  for  anv  opinion  from 
the  witness.  .  .  .  But,  if  witnesses  were 
not  compellable  to  state  such  facts  as  are 
tan^ble,  there  would  be  no  means  of  testing 
their  truthfulness.  When  they  state  visible 
and  intelligible  appearances  and  acts,  others 
who  had  the  same  means  of  observation  may 
contradict  them,  or  show  significant  and  ex- 
planatory facts  in  addition:  and  if  their 
stor^  is  fabricated,  or  if  they  describe  facts 
having  a  medical  explanation,  medical  ex- 
perts may  detect  falsehood  in  inconsistent 
symptoms,  or  determine  how  far  the  symp- 
toms 'truly  iriven  have  a  scientific  bearing. 
But,  from  the  nature  of  things,  no  rule  can 
be  laid  down  declaring  what  amount  of  ac- 
quaintance or  what  opportunities  are  neces- 
•arv  to  enable  an  observer  to  be  a  witness. 
There  are  cases  of  inftanity  open  to  the 
slightest  scrutiny,  while  others  defy  thfi 
keenest  search.  But  no  testimony  can  be  of 
any  real  value  unless  it  appears  the  witness 
had  adequate  means  and  opportunities  for 
forming  some  conclusion.'*  In  White  v. 
BaiUy,  10  Mich.  168,  Jtutiee  Campbell  said : 
**  Until  the  facts  were  shown,  it  could  not 
be  determined  whether  Uie  witness  was  com- 
petent to  form  any  opinion  whatever,  or 
whether  there  was  room  for  inferences  not 
within  the  unaided  good  sense  of  the  jury. 
Had  the  witness  been  fully  examined  con- 
ceniing  his  means  of  observation,  and  also 
concerning  the  facts  he  actually  observed, 
it  is  possible  that  the  question  put,  although 
somewhat  too  broad  in  form,  might  not  have 
been  legally  objectionable;  and  it  does  not 
seem  to  have  been  objected  to  on  this  ac- 
count. But,  standing  alone,  it  was  certainly 
immaterial  what  opinion  any  person  had 
formed  upon  the  condition  of  the  deceased, 
because  there  was  not  legal  basis  shown  on 
which  it  could  be  rested."  This  ruling,  of 
necessity,  implies  that,  before  the  witness 
is  permitted  to  express  an  opinion,  he  roust 
testify  to  something  in  the  appearance  of  the 
part^  which  is  sumcient  at  least  to  justify 
the  inference  of  incompetency.  It  may  be  a 
question  of  some  difficulty  to  determine  in 
all  cases  whether  a  witness  has  shown  him- 
self competent,  nor  do  we  intimate  that  he 
may  not  be  able  to  state  to  the  jury  his 
opinion,  after  showing  that  there  were  acts 
and  appearances  of  the  party  which  he  is 
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unable  to  describe  to  the  Jury,  but  which 
left  an  impression  upon  his  mind.  But,  in 
the  absence  of  this,  and  where  the  testimony 
of  the  witness  only  goes  the  length  of  show- 
ing acts  which  are  entirely  consistent  with 
sanity,  and  which  have  not  the  slightest 
tendency  to  show  insanity,  it  would  be  a 
dangerous  rule  which  would  permit  his 
opinion  to  be  received. 

8.  It  was  stated  in  the  former  opinion  that 
the  testimony  relating  to  the  insanity  of 
Mrs.  King's  sister  and  niece  ought  not  to 
have  been  received.  Upon  fuller  ar^^ument, 
and  a  careful  examination  of  the  former  rul- 
ings of  this  court,  we  are  satisfied  that  the 
case  of  People  v.  Oartniit,  infra,  has  settled 
this  question,  and  therefore  hold  that  this 
testimony  was  admissible  as  tending  to  show 
an  hereditary  taint  of  insanity  in  deceased, 
and  that  its  weight  was  for  the  jury.  Feople 
V.  OarbuU,  17  Mich.  9,  97  Am.  Dec.  162. 
8ee  also  State  v.  Simrne,  68  Mo.  805 ;  Battier 
V.  Abbott,  7  Gray,  71. 

4.  We  adhere  to  the  view  expressed  in  the 
former  opinion  that  the  question  to  Dr. 
Draper  was  incompetent.  This  question 
was,  **  Assuming  that  Exhibit  B,  hereto  an- 
nexed, is  a  true  record  as  far  as  it  goes, 
what,  in  your  opinion,  must  have  been  the 
condition  of  Abigail  Williams,  the  patient, 
from  the  time  of  her  admission  to  her 
death?"  The  record  which  is  set  out  in  the 
former  opinion  (88  Mich.  584,)  speaks  for  it- 
self. If  inferences  are  to  be  drawn  from  it, 
they  are  to  be  drawn  by  the  Jury.  The  wit- 
ness, in  answer  to  the  Question,  testified  to 
certain  conclusions  based  upon  the  assumed 
fact  that  the  existence  of  any  pronounced  de- 
lusions or  paroxysms  of  excitement  would 
have  been  noted  in  the  record.  It  was  spe- 
cially objected  that  the  proper  foundation 
had  not  been  laid  for  this  question.  This 
objection  was  well  taken.  It  did  not  appear 
that  the  witness  had  any  knowledge  of  the 
methods  employed  of  keeping  these  records 
at  the  time  Abigail  Williams  was  an  inmate 
of  the  asylum. 

5.  As  the  case  must  go  back  for  a  new 
trial,  it  is  hcurdly  necessary  to  consider  at 
any  great  length  the  competency  of  the  hy- 
pothetical questions  referred  to  m  the  former 
opinion.  It  is  quite  evident,  however,  that 
the  witness  had  in  mind,  in  giving  his  an- 
swer to  the  second  question,  elements  which 
were  embodied  in  the  first.  We  are  satis^cd 
that  the  criticisms  made  of  these  questions 
in  the  former  opinion  were  somewhat  too 
stringent,  and  that  it  is  unsafe  to  lay  down 
any  rule  which  excludes  any  portion  of  the 
actual  history  of  the  case  of  which  evidence 
has  been  given  as  incompetent,  for  the  rea- 
son that  these  evidences,  by  themselves,  have 
no  tendency  to  support  the  claim  of  insanity. 
A  cross-examination,  by  sifting  out  such 
facts,  will  elicit  the  true  grounds  of  the  ex- 
pert's belief,  and  enable  the  jury  to  judge  of 
the  reasonableness  of  the  conclusions.  It 
also  follows  from  this  view  that  it  was  com- 
petent to  call  the  attention  of  the  witness  to 
such  acts  as  were  claimed  by  the  proponents 
to  show  sanity,  and  to  take  the  opinion  of 
the  witness  as  to  whether  the  existence  of 
these  facts,  together  with  those  claimed  to 
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have  been  proven  by  the  contestants,  was  in- 
consibtent  with  the  claim  of  insanity  of  the 
testator. 

6.  It  appears  by  an  examination  of  the  rec- 
ord that  the  Mix  letters,  offered  in  evidence, 
and  which  were  excluded,  were  not  written 
by  the  witness  under  examination.  The  rul- 
ing of  the  circuit  judge  excluding  them  was 
therefore  correct. 

7.  We  still  adhere  to  the  view  that  the 
cross-examination  of  Mrs.  Mix  was  too  much 
restricted,  and  that  the  c^^uestions  put  to  her 
should  have  been  permitted.  As  was  said 
in  the  former  opinion,  the  testimony  of  this 
witness  was  such  as  to  justify  a  very  broad 
latitude  of  cross-examination,  and  the  ques- 
tion, namely,  whether  a  banquet  was  given 
by  a  club  to  which  her  son  belonged,  and 
at  which  her  husband  made  a  speech,  and 
whether  Mrs.  King  attended  the  banquet, 
was  certainly  entirely  proper.  It  was  an 
important  fact,  if  true,  that  Mrs.  King  was 
able  to  attend  and  participate  in  the  banquet. 

8.  In  the  former  opinion  it  was  stated  that 
the  burden  of  proof  was  upon  the  contestants 
both  upon  the  question  of  mental  capacity 
and  undue  influence.  This  statement  was 
not  essential  to  the  determination  of  the  case, 
and  was  pot  made  upon  the  full  examination 
of  the  subject  that  would  doubtless  have  been 

given  it  liad  it  been  deemed  important  to  the 
ecision  of  the  case.  Undoubtealy,  the  state- 
ment is  supported  by  many  authorities,  but 
it  is  not  in  accordance  with  the  rule  in  this 
state,  and,  in  order  that  the  profession  may 
not  b«  misled  by  this  statement,  we  take  the 
earlic-st  occasion  to  correct  it.  It  was  held 
in  Atkin  v.  Weekerly,  19  Mich.  482,  upon  a 
review  of  the  earl ier'authori tics  of  this  state, 
that  the  burden  of  proof  upon  the  question 
of  mental  capacity  rested  with  the  proponent 
throughout  the  case.  This  rule  was  followed 
in  McOinms  v.  Kemptey^  27  Mich.  873,  and 
has  become  so  firmly  established  as  the  law 
of  this  state  that  we  do  not  feel  justified  in 
overthrowing  it.  See  also  .fitot^V/i  v.  Oieotte, 
8  Mich.  9 ;  Taff  v.  Eomer,  14  Mich.  809. 

The  order  reversing  the  Judgment  should 
stand,  but  it  will  be  modified  in  so  far  as  it 
relates  to  the  costs  of  the  coiurt  below. 

Judgment  will  be  entered  reventTig  the  judg- 
ment beUno,  with  costs  of  this  court,  the  costs 
of  the  court  below  to  abide  the  event  of  a 
new  trial.  No  costs  will  be  awarded  to 
either  party  on  this  rehearing. 

Long:  and  McGrath,  JJ.,  concurred. 

Mortie»  Oh,    J.: 

I  concur  in  the  main  with  the  opinion  of 
Mr.  Juetice  Moiitg^omei7  but  I  do  not  think 
the  evidence  of  the  insanity  of  Octavia  Bates 
was  admissible. 

Grant,  J, ,  dissenting : 

I  think  the  former  unanimous  opinion  of 
the  court  in  this  cause  was  correct.  I  ^ould 
oonftider  any  further  statement  of  the  princi- 
ples there  enunciated  unnecessary,  were  it 
not  for  the  earnestness  of  the  able  and  dis- 
tinguished counsel  for  the  contestants  in 
their  arguments  upon  the  rehearing. 

1.  The  decision  as  to  the  burden  of  proof 
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was  based  upon  the  general  doctrine  that  all 
persons  are  presumea  to  be  sane,  and  to  pos- 
sess sufficient  mental  capacity  to  execute  all 
documents  in  the  various  transactions  of 
human  affairs.  Sales  and  transfers  of  prop- 
erty are  made,  luid  the  business  of  the  world 
is  carried  on,  upon  this  presumption.  The 
rule  is  that  he  who  asserts  incapacity  in  any 
of  these  transactions  assumes  the  burden  of 
proof.  Sanity  is  the  normal  condition  of 
mankind.  Does  this  presumption  hold  in 
the  case  of  wills,  and  does  the  burden  of 
proof  belong  to  him  who  asset  ts  the  contrary  t 
Even  in  criminal  cases  the  law  presumes  tlie 
prisoner  to  be  sane,  and  the  people  are  not 
required  to  give  any  proof  of  sanity  until 
the  person  charged  with  crime  has  eiven  ev- 
idence of  insanity.  In  the  case  of  a  deed, 
the  burden  of  proof,  under  all  the  author- 
ities, is  upon  him  who  asserts  the  want  of  ca- 
pacity in  a  grantor.  A  less  mental  capacity 
18  required  to  make  a  will  than  to  make  a 
deed.  Now,  if  the  distinguished  counsel  for 
contestants  are  correct,  tluui  if  a  person  ex- 
ecutes a  deed  and  a  will  on  the  same  day. 
the  presumption  of  capacity  and  of  sanity 
accompanies  the  deed,  and  the  burden  of 
proof  IS  upon  him  who  assails  it;  while  in 
the  case  of  the  will  the  presumption  of  ia- 
capacity  prevails,  and  the  burden  of  proof 
of  capacity  is  with  the  proponents  or  the 
will.  Therefore,  where  the  least  capacity 
is  required,  the  presumption  of  incapacity 
must  prevail.  If  Mrs.  King  had  given  her 
property  to  those  same  devisees  by  deed,  the 
burden  of  proof  would  rest  upon  those  who 
assail  it ;  but,  having  given  it  bv  will,  the 
burden  rests  upon  proponents.  Such  a  dis- 
tinction is  not  founded  upon  reason  or  good 
sense.  The  following  authorities  hold  to  the 
presumption  of  sanity  and  capacity  of  a  tes- 
tator, and  that  the  burden  of  proof  is  with 
those  who  contest:  McGuUoch  v.  CamvheU^ 
49  Ark.  867 ;  Saaxm  v.  Whitaker,  80  ~Ala. 
237 ;  Pettee  v.  Bingham,  10  N.  H.  514 ;  jRw- 
kina  v.  Perkins,  89  N.  H.  168 ;  Rush  v.  Megee, 
86  Ind.  69;  Ikimer  v.  Cook,  80  Ind.  129; 
Chandler  v.  Barrett,  21  La.  Ann.  58,  99  Am. 
Dec.  701 ;  MuUins  v.  CotireU,  41  Miss.  316 ; 
Fee  V.  Taplor,  83  Ky.  261 ;  Harris  v.  Bays, 
58  Mo.  96 ;  Taylor  v.  CresweXL,  45  Md.  480 ; 
ElkirUan  v.  Brick,  1  L.  R.  A.  161,  44  N.  J. 
£q.  154 ;  MeCoon  v.  AUen,  45  N.  J.  Eq.  708 ; 
Den  V.  Gibbons,  22  N.  J.  L.  155,  51  Am. 
Dec.  258 ;  Boylan  v.  Meeker,  28  N.  J.  L.  274 ; 
Blake  v.  Eourke,  74  Iowa,  519 ;  Stq^henson  ▼. 
Stephefison,  62  Iowa,  168 ;  Orul^  v.  McDon- 
ald, 91  Pa.  286 ;  Egbert  v.  Egbert,  78  Pa  S26 ; 
Thompson  v.  Eyner,  65  Pa.  868 ;  Carpenter  ▼. 
Calvert,  88  111.  62 ;  Wilbur  v.  Wilbur,  129  111. 
892 ;  AUen  v.  Griffln,  69  Wis.  587 ;  Barnes 
V.  Barnes,  66  Me  800. 

In  Barnes  v.  Barnes  it  is  said :  "  It  would 
seem  that  in  case  of  a  will  the  party  alleg- 
ing insaui^  shall  offer  evidence  tendine  to 
show  that  fact  before  the  proponent  eh&U  be 
called  upon  to  negative  iu  existence."  In  1 
Redfield  on  Wills,  p.  82,  §  4,  it  is  said: 
**It  must  be  admitted,  we  think,  upon  care- 
ful examination  of  all  the  cases,  that  iti& 
burden  of  proof  of  insanity  in  the  case  of  a 
will,  equally  with  that  of  a  deed  or  other 
contract,  is  upon  the  party  alleging  it,  and 
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who  claims  the  benefit  of  the  fact  when  estab- 
lished."  But  it  is  insisted  that  the  decisions 
of  this  court  are  to  the  contrary,  and  the  fol- 
lowing cases  are  cited:  Beavhien  v.  Oieotte^ 
8  Mi(£.  9 ;  Taff  v.  Eomer.  14  Mich.  309 ; 
Atkin  v.  Wedeerly,  19  Mich.  482 ;  Kempaey  v. 
McQinnis9y  21  Mich.  148 ;  McOinnis  v.  Kemp- 
sey,  27  Mich.  873.  In  Beatdden  ▼.  Oieotte 
and  Taff  T.  BomMTy  the  point  was  not  di- 
rectly decided.  In  Aikin  ▼.  Weekerly  it  ap- 
pears to  be  distinctly  held  that  the  burden 
of  proof  is  with  the  proponent.  At  page  503 
the  court  said :  **  In  these  testamentary  cases 
tlie  burden  of  proving  capacity  is  not  merely 
cast  in  Uie  first  instance  upon*^ those  averring 
it,  but  it  abides  with  them  during  the  trial.^ 
In  Kempsey  v.  McOinnisa  the  court  said :  **  In 
ibis  particular  class  of  cases,  and  upon  the 
(question  of  mental  soundness  or  unsoundness, 
after  a  prima  facie  case  has  been  established 
by  the  proponent,  the  case  for  all  purposes 
connected  with  the  order  of  proof  upon  that 
question  stands  the  same  as  if  the  burden  of 
proof  throughout  rested  upon  the  contestants 
to  ^ow  mental  incapacity."  It  was  further 
held  in  this  case  that  the  contestants,  before 
they  rested,  were  bound  to  Introduce  all  their 
testimony  in  support  of  their  case,  and  that 
they  could  not  introduce  independent  evi- 
dence after  the  proponents  had  fully  gone 
into  their  evidence  and  rested.  This  case 
virtually  places  the  burden  of  proof  upon  the 
contestants.  In  McOinnis  v.  £empgey^  supra, 
the  charj^e  to  the  jury  that  the  law  raised  a 
presumption  in  favor  of  sanity  was  sustained, 
and  the  court  held  that  the  statute  was  not 
**  intended  to  put  aside  altogether,  and  for 
all  cases,  the  common-law  presumption  in 
favor  of  sanity .  **  The  statute  reads :  **  Every 
person  of  full  a^  and  sound  mind,"  etc., 
may  dispose  of  his  property  by  will.  How. 
Stat,  g  5785.  Several  of  the  authorities 
nbove  cited,  in  some  of  which  the  language 
of  the  statute  is  stronger  than  ours,  hold  that 
the  statute  does  not  change  the  burden  of 
proof  to  the  proponents.  If  the  expression 
•*  of  sound  mind"  were  omitted  ft^m  the  stat- 
ute, it  would  make  no  difference  with  the 
proofs  required.  The  will  could  then,  as 
well  as  now,  be  set  aside  for  incompetency. 
The  statute  only  declares  the  rule  of  the 
common  law  which  requires  parties  compe- 
tent to  contract  and  to  convey ;  it  does  not 
change  the  rule  of  evidence  and  of  presump- 
tions. When  insanity  has  been  proven  to  ex- 
ist, it  has  been  held  that  tlie  buraen  is  on  the 
proponents  to  show  that  the  will  was  exe- 
cuted during  a  lucid  interval.  In  so  far  as 
the  above  cases  hold  the  burden  of  proof  to 
be  with  the  proponents,  I  think  they  should 
be  overruled. 

2.  As  stated  in  the  former  opinion,  the 
question  of  undue  influence  was  withdrawn 
by  the  court  from  the  consideration  of  the 
jury  for  want  of  any  evidence  to  sustain  it. 
The  question,  therefore,  becomes  unimpor- 
tant, except  as  it  involves  the  right  of  the 
contestants  in  their  opening  to  the  juir  to 
characterize  this  will  as  **  unnatural  and  in- 
officious." Every  person  possesses  l^e  sacred 
right  to  dispose  of  his  property  by  sale,  gift. 
or  devise,  as  he  sees  fit.  The  right  to  make 
a  will  implies  the  right  to  change  the  de- 
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scent  of  pro]>erty  from  that  prescribed  by  the 
law.  Ko  will  Is  necessary  to  secure  the  de- 
scent of  property  according  to  the  statute. 
No  presumption'of  undue  influence  therefore 
arises  from  the  mere  fact  that  one  having  no 
children  devises  his  property  to  other  than 
his  collateral  heirs.  The  exercise  of  this 
right  cannot  be  denounced  as  unnatural  or  in- 
officious, without  evidence  of  fact  on  which 
to  base  the  charge.  Latham  v.  Udell,  88 
Mich.  288 ;  SehofiM  v.  WiOk^,  58  Mich.  96 ; 
•'^pratt  V.  dpratt,  76  Mich.  884 ;  Campbell  v. 
Campbai,  75  Mich.  58 ;  Steblnns  v.  BUbHns,  86 
Mich.  474 ;  Fraaer  v.  Jmnisan,  42  3Iich.  206 ; 
Biee  v.  Bice,  50  Mich.  448 ;  Mayna/rd  v.  Fin- 
Um,  59  Mich.  189,  60  Am.  Rep.  276 ;  Potter's 
App.  53  Mich.  106.  Fraud  and  undue  influ- 
ence are  never  presumed. 

8.  It  was  not  the  intention  of  the  writer  of 
the  former  opinion  to  hold  that  an  attorney,*  in 
his  opening  statement  to  the  Jury,  might  not 
state  the  propositions  of  law  upon  which  he 
relies.  It  was  the  argument  of  the  law,  as 
well  as  of  the  facts,  to  the  jury  which  was 
there  held  improper,  and  in  my  iudgment 
that  opinion  is  in  entire  accord  with  the  for- 
mer opinions  of  this  court  The  record  con- 
tains eighteen  pages  of  the  learned  counsel's 
opening  statement  to  the  juir.  It  was  a 
skillful  argument,  and  one  well  calculated  to 
prejudice  the  minds  of  the  jury.  The  only 
foundation  for  the  statement  in  regard  to  the 
flies  is  found  in  the  evidence  of  one  Dr.  Gal- 
lagher, who  was  an  attendant  in  the  sanita- 
rium where  Mrs.  King  went  for  treatment, 
and  where  she  remained  from  the  16th  to  the 
28d  of  Decem1)er.  His  testimony  is  as  fol- 
lows: **At  one  time  I  took  pills  to  her. 
She  would  not  take  the  pills ;  said  they  were 
flies'  heads.  I  then  went  down  stairs  and 
got  a  fly's  head,  and  she  took  it.  I  said 
nothing  to  her  to  make  her  take  the  fly's 
head."  It  does  not  appear  that  she  knew  it 
was  a  fly's  head.  Such  a  statement  to  the 
jury,  with  only  this  foundation  for  it,  is, 
in  my  judgment,  not  only  extravagant,  but 
wholly  unjustifiable,  and  especially  in  a 
case  which  occupied  several  weeks  in  the 
trial.  It  will  not  do  to  say  that  the  learned 
counsel  honestly  made  the  statement.  The 
more  honestly  such  statements  are  made  the 
greater  the  damage  that  will  result  to  the 
opposite  party.  Counsel  undoul^tedly  relied 
upon  the  statements  of  some  other  party  than 
the  witness  himself.  In  such  case,  the  party 
litigant,  in  whose  favor  the  statements  are 
maae,  must  bear  the  consequences. 

4.  I  think  the  Mix  letters  were  admissible 
in  so  far  as  they  covered  the  period  during 
which  Mrs.  King  was  at  his  house.  Mr. 
Mix  was  a  witness  for  the  contestants,  and 
had  testified  to  her  conduct  and  condition 
while  there.  His  testimony  was  taken  by 
deposition.  During  that  time  he  wrote  sev- 
eral letters  to  Mr.  King  in  regard  to  the 
health  and  condition  of  Mrs.  King.  These 
letters  were  proven  by  Mrs  Mix,  who  ap- 
peared as  a  witness  upon  the  trial,  to  have  been 
written  by  her  husband.  No  allusion  what- 
ever is  made  in  them  to  the  matters  testified 
to  by  him.  When  an  attempt  is  made  to 
impcnch  a  witness  or  discredit  his  testimony 
by  his  own  written  documents,  the  usuui 
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way  is  to  sliow  him  the  documents,  and,  if 
he  admits  they  were  written  by  him,  they 
then  become  admissible.  The  usual  rule  is 
to  read  letters  in  evidence  after  the  cross-ex- 
amining counsel  has  opened  his  case  to  the 
jury.  1  Greenl.  Ev.  §  468.  If  these  docu- 
mcut«  are  of  such  a  character  that  no  re-ezam- 
ination  is  competent  to  explain  them,  then 
they  are  admissible  at  any  time  before  the 
party  has  rested  his  case.  I  think  these  let- 
ters were  clearly  of  that  character,  and  were 
therefore  admissible  upon  proof  that  they 
were  written  by  him. 

6.  I  deem  it  entirely  clear,  upon  reason 
and  common  sense,  that  no  one  should  give 
his  opinion  to  the  jury  that  a  testator  was 
insane  or  incompetent,  until  he  has  stated 
some  conduct,  language,  or  acts  inconsistent 
with  sanity  or  competency.  The  theory  upon 
which  those  not  medical  experts  are  permitted 
to  add  the  weight  of  their  opinion  to  the 
facts  to  which  they  have  testified  is  that  it  is 
not  always  possible  for  the  witness  to  describe 
to  the  jury  the  appearance  and  manner  of  the 
person  about  whom  they  are  testifying.  None 
of  the  witnesses  whose  testimony  is  xiven  in 
the  former  opinion  testify  that  there  was  any 
appearance  or  conduct  in  Mrs.  King  which 
they  did  not  describe.  They  stated  evidently 
all  they  knew,  and  it  would,  in  my  judg- 
ment, be  a  travesty  upon  justice  to  hold  that 
the  testimony  of  either  was  sufficient  to  jus- 
tify an  opinion.  One  may  say  and  do  all 
the  things  which  those  witnesses  testified  to, 
and  still  be  entirely  sane,  and  competent  to 
make  a  will.  Acts  of  eccentricity  may  be 
admissible  in  this  class  of  cases,  to  be  used 
in  connection  with  other  facts,  but  it  does 
not  follow  that  one  showing  eccentricities  of 
character  is  either  insane  or  incompetent  to 
make  a  will,  nor  that  one  seeing  acts  of  ec- 
centricity alone  is  competent  to  give  an  opin- 
ion as  to  this  sanity  or  capacity.  The  same 
is  true  of  acts  of  excitability  of  temper,  of 
miserly  conduct,  and  the  like ;  and  the  only 
difficulty  that  can  arise  upon  the  trial  is  to 
determine  what  acts  are  consistent  with  san- 
itv  and  competency,  and  what  not.  In  case 
oi;  doubt  this  must  be  left  to  the  jury.  But 
the  court  must  detarmine  whether  the  witness 
possesses  sufficient  knowledge  to  give  his 
opinion.  Opinions  are  not  admissible  to  aid  a 
jury,  except*by  those  shown  to  be  competent 
to  give  them.  The  universal  practice  is  to 
show  the  education  and  experience  of  medi- 
cal, mechanical,  and  other  experts,  and  their 
knowledge  of  the  case  about  which  they  are 
to  testify,  before  their  testimony  is  admitted. 
It  will  not  be  contended  that  a  medical  ex- 
pert would  be  permitted  to  give  his  opinion 
as  to  the  testamentary  incapacity  of  Mrs. 
£ing  upon  the  facts  testified  to  by  the  wit- 
nesses whose  testimony  is  staled  in  the  former 
opinion.  Why,  then,  should  these  witnesses 
themselves  be  permitted  to  give  their  opin- 
ions, when  they  do  not  state  to  the  court 
anything  else  as  the  basis  of  their  opinions, 
and  do  not  state  that  there  was  anything 
either  in  her  appearance,  manner,  or  acts 
which  they  could  not  describe,  but  which 
operated  on  their  minds  in  the  conclusions 
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reached.  When  a  competent  witness  has  tes- 
tified that  in  his  opinion  the  testator  was 
incompetent  to  make  the  will,  it  then  becomes 
a  question  of  fact  for  Uie  jury,  and  becomes 
of  no  consequence  to  the  appellate  court  how 
strong  the  testimony  is  upon  the  one  side  or 
how  weak  upon  the  other.  The  verdict  of 
the  jury  is  conclusive  when  there  is  any 
competent  evidence  to  sustain  it.  Is  it  a  rea- 
sonaole  rule  that  the  wills  of  persons  whose 
competency  to  manage  their  business  affairs 
when  living  was  never  questioned,  who  had 
the  ability  and  shrewdness  through  a  long 
life  to  amass  and  retain  property,  who  built 
houses,  who  borrowed  and  loaned,  and  who 
attended  to  all  their  own  affairs  up  to  the 
very  date  of  the  will,  may  be  set  aside  by  a 
jury  upoh  such  evidence? 

6.  The  case  of  Fe&pU  v.  OarbuU,  17  Mich.  9, 
97  Am.  Dec.  162,  does  not  go  to  the  extent 
which  is  claimed  by  the  contestants,  as  ap- 
pears from  the  following  language  from  page 
17 :  **  The  defense  offered  to  show  that  insan- 
ity had  been  developed  in  a  brother,  arising 
from  a  cause  similar  to  that  which  it  was  al- 
leged had  induced  the  destructive  act  of  the 
defendant;  and  this  fact  was  sought  to  be 
placed  before  the  jury  as  throwing  some  1  ight 
on  thedefendant*8  conductand  accountability. 
Although  this  evidence  could  not  be  very  sat- 
isfactory in  character,  we  think  it  was  legally 
admissible."  Had  that  been  a  will  case,  and 
the  insanity  of  the  brother  had  been  offered 
as  evidence  of  incompetency  to  make  a  will, 
it  is  evident  that  no  such  conclusions  would 
have  been  reached  by  the  court.  That  decis- 
ion sustains  the  only  reasonable  rule,  even  in 
criminal  cases,  that  the  insanity  must  either 
be  shown  to  be  hereditary,  or  be  similar  in 
conduct  or  cause  to  that  of  him  whose  act  xa 
in  question.  The  testimony  as  to  the  insan- 
ity of  Mrs.  Kine's  sister  was  given  upon  a 
former  trial,  "nie  only  evidence  of  the  in- 
sanity of  her  niece.  Miss  Octavia  Bates,  is 
the  testimony  of  Miss  Bates  herself,  and 
amounted  to  this  only, — ^that  she  went  to  the 
asylum,  and  remained  there  six  months.  Ko 
symptoms  of  her  trouble  are  given,  no  ph^^si- 
cian  testifies,  and  contestants  rely  upon  the 
named  fact  that  she  was  six  months  in  an 
asylum.  An  inference  of  the  insanity  and 
incompetency  of  Mrs.  King  was  sought  to  be 
drawn  from  this  fact.  I  cannot  yield  assent 
to  such  a  doctrine. 

7.  One  Mrs.  Kimball,  a  witness  for  con- 
testant, was  permitted,  under  objection,  to 
answer  the  following  question :  **  Don*t  you 
think  it  possible  that  this  will  could  have 
been  prepared  and  given  to  Mrs.  King  with- 
out telling  her  its  contents,  and  without  her 
knowing  what  it  was,  and  for  her  to  have  it 
signed  and  executed,  telling  the  witnesses 
that  it  was  her  will,  considering  the  condi- 
tion she  was  in  on  the  31st  day  of  July, 
1886,— during  the  month  of  July,  1886,— 
without  knowing  or  comprehending  what 
was  in  it.  ^  The  incompetency  of  this  ques- 
tion is  apparent. 

I  see  no  reason  for  any  change  in  the  former 
opinion  of  the  court. 
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Lyman  CONEEY. 
i Ind. ) 

1.  Habeas  eorpoui  will  not  Ue  to  release 
a  prisoner  eommltted  by  a  Jnstlee  of 
tbe  peace  on  preliminary  examlnatloD  because 
the  Justice  erroneoualy  overruled  a  motion  for  a 
change  of  justices  wbere  he  bad  by  law  author- 
ity over  the  class  of  cases  to  which  that  of  the 
petitioner  belonged  and  judsdlotion  of  his  per- 
son. 

8.  A  wronip  dieetsion  does  not  destroy 
Jorisdletion. 

(September  17. 18QS.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Lake  County  in  fa- 
vor of  plaintiif  in  a  proceeding  by  habeas 
corpus  to  procure  plaintiiTs  release  from  the 
custody  of  defendant    Eeveraed, 
Tlie  facts  are  stated  in  tbe  opinion, 
ifr.  W.  C.  McMahan  for  appellant 
Mr.  W.  B.  Reading^  for  appellee. 

Elliott.  J.,  delivered  the  opinion  of  the 
court: 

Tbe  appellant  prosecutes  this  appeal  from  a 
judpnent  rendered  upon  a  petition  for  a 
habeas  corpus  filed  by  tbe  ai^i)eflee.  The  ma- 
terial facts  stated  in  the  petition  are,  in  sub- 
etance,  tb^:  The  petitioner  was  arrested 
upon  a  charge  of  felony,  and  taken  before  a 
justice  of  the  peace  for  a  preliminary  hearing; 
the  justice  of  the  peace  overruled  a  motion 
for  a  change  of  justices,  and,  upon  a  bearing, 
decided  against  the  petitioner  and  requir^ 
him  to  give  bail  to  answer  the  charge  preferred 
against  htm.  The  petitioner  failed  to  give 
bond  and  he  was  committed  to  the  custody  of 
the  appellant,  who  is  the  sheriff  of  Dike 
county.  The  appellant  unsuccessfully  moved 
to  quash  the  writ  and  reserved  proper  ex- 
ceptions. 

We  may  say,  at  the  outset,  that  we  do  not 
<ieem  it  necessary  to  decide  the  question  as  to 
tbe  right  of  an  accused  to  have  a  change  of 
justices  in  such  a  case  as  this,  and  we  direct 
our  decision  to  other  questions. 

Tbe  petition  charges  that  tbe  restraint  is 
illegal  because  of  the  refusal  of  tbe  justice  to 
grant  tbe  change  asked  by  tbe  petitioner.  Tbe 
Hjuestion  presented  is  one  of  jurisdiction.  If 
the  filing  of  the  afBidavit  and  the  request  for 
the  change  completely  defeated  jurisdiction, 
tbe  commitment  was  void  and  the  petitioner 
entitled  to  the  writ;  if,  however,  there  was 
Jurisdiction,  the  petitioner  was  not  entitled 
to  tbe  writ  no  matter  bow  flagrant  or  pal- 
pable the  error  of  the  justice  of  the  peace 
in  denying  the  change  for  which  the  peti- 
tioner applied.  The  rule  everywhere  prevail- 
ing is  that  if  there  is  jurisdiction  to  adjudge 
a  petitioner  to  tbe  custody  from  which  he 
seeks  to  be  released,  the  writ  will  not  issue. 
Edderman  y.  Thompson,  106  Lid.  112,  3  West 


Bep.  753;  Lowery  y.  Howard,  108  Ind.  440, 1 
West.  Rep.  486;  Bmith  v.  Heu,  91  Lid.  4241; 
Corta  y.  Jaeolnis,  186  U.  S.  880,  84  L.  ed.  464; 
Steveni  y.  FuUer,  186  U.  8.  468,  84  L.  ed.  461; 
Feojde  y.  Lueomb,  60  N.  T.  569,  19  Am.  Rep. 
211;  Ex  parte  MiUer.  82  Cal.  454. 

In  the  case  of  WuiU  y.  Bayla,  106  Ind.  863, 
2  West.  Rep.  749,  this  general  doctrine  was 
applied  to  the  judgment  of  a  justice  of  the 
peace.  The  cases  of  Chrtei  y.  Jacobut,  and 
BtetMM  V.  FuOer,  fwpra.  Involved  the  validity 
of  proceedings  before  a  united  States  commis- 
gioner,  and  tbe  general  rule  we  have  stated 
was  approved  and  enforced.  In  the  cases  of 
People  V.  Sietere  of  Order  of  81.  Dominiek,  84 
Hun,  468;  Benruu  y.  People,  4  Barb.  81,  and 
other  cases  dted  in  the  first  named  cases  the 
judgments  mUed  in  question  were  those  of 
inferior  statutory  tribunals.  If  the  judgment 
indirectly  assailed  bv  the  petition  had  been  a 
final  one  there  could  be  no  doubt  that  if  there 
was  jurisdiction  to  enter  it  the  asaault  would 
fail,  since,  as  the  cases  all  agree,  where  the 
inferior  tiibunal  has  jurisdiction,  its  judj^- 
ments  cannot  be  collaterally  assailed.  We 
can  conceive  no  reason  why  a  different  rule 
should  apply  to  a  case  where  the  authority  of 
the  inferior  tribunal  is  to  hold  an  accused  to 
Imil  and  in  default  of  bail  oonunit  him  to  the 
custody  of  the  proper  ofiScer  of  the  law.  It 
can  make  no  aifference  so  far  as  the  mere 
question  of  holding  in  custody  is  concerned 
whether  the  judgment  is  a  final  one  entered 
upon  a  regular  trial,  or  is  a  judgment  ren- 
dered upon  a  preliminary  examination^  for  if 
there  is  power  to  give  the  judgment  directing 
tbe  restraint,  the  judgment  cannot  be  yoid. 

The  statute  invests  justices  of  the  peace 
with  f^eneral  authority  to  conduct  preliroinary 
examinations  and  to  recognize  accused  persons 
to  the  courts  clothed  with  criminal  jurisdic- 
tion. Tbe  authoritv  is  extended  over  a 
general  subject,  and  in  this  instance  the  as- 
sumption of  jurisdiction  was  le^al,  and  there 
was  no  judgment  beyond  that  jurisdiction, 
that  is,  there  was  no  excess  of  jurisdiction. 
Our  decisions  affirm  that  where  there  is  gen- 
eral jurisdiction  of  a  subject,  although  that 
jurisdiction  is  yested  in  an  .inferior  tribunal 
there  can  be  no  collateral  attack.  Jackaon  v. 
Smith,  120  Ind.  620,  and  cases  cited;  Alexan- 
der V.  Om  (Ind.)  80  N.  £.  Rep.  626;  Chicago  A 
A.  R.  Co.  v.  8utton  (Ind.)  80  N.  E.  Rep.  291, 
and  cases  cited.  Bee  also  authorities  cited  in 
Elliott's  Appellate  Procedure,  §§  501-^08. 

The  presence  of  authority  to  proceed  in  tbe 
particular  case  is  jurisdiction.    Id.  i:§  12-499. 

Tbe  record  in  the  case  before  us  shows  that 
there  was  power  to  proceed,  for  tbe  law  in- 
vested the  inferior  tribunal  with  authority 
oyer  the  class  of  cases  to  which  tbe  case  of  the 
petitioner  belongs.  As  there  was  such  author- 
ity the  tribunal  was  empowered  to  decide  all 
questions  that  arose  in  the  particular  case,  and 
that  power  is  not  affected  by  the  correctness  or 
the  incorrectness  of  the  decision.  BneUon  y. 
State,  16  Ind.  29.  See  authorities  cited  in 
EUiott's  Appellate  Procedure,  §  716,  noteS, 


Note.— The  scope  of  a  writ  of  habeas  corpus  (  above  ease  Is  also  treated  in  a  fiote  to  Blon*s  App. 
-which  Is  so  clearly  defined  in  the  opinion  in  the  I  (Conn.)  U  L.  R«  A.  d94b 
17  L.  R  A. 
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As  (he  sufficiency  of  an  affidavit  for  a  change 
of  yenue  as  well  as  questions  as  to  the  time  of 
filing  and  the  like  are  questions  of  procedure, 
it  seems  clear  that  such  questions  must  be  de- 
cided by  the  tribunal  which  rightfully  enters 
upon  the  hearing  of  the  case,  and  that  whether 
such  questions  are  rightly  or  wrongly  decided 
does  not  affect  the  question  of  jurisdiction.  A 
wrong  decision  ma^  constitute  error,  but  it 
does  not  destroy  Jurisdiction.  It  is  quite  clear 
that  the  refusal  of  a  judce  of  a  superior  court 
to  call  in  another  judge  does  not  destroy  juris- 
diction, althouffh  it  may  k>e  a  palpable  wrong 
entitling  the  injured  party  to  relief  in  a  direct 
attack.  There  is  no  valid  reason  why  the 
same  rule  should  not  apply  to  an  inferior  tri- 
bunal invested  with  authority  over  the  general 
class  of  cases  of  which  the  particular  case  is  a 
member.  Mischievous  consequences  must  nec- 
essarily result  from  the  doctrine  that  a  refusol 
to  grant  a  change  of  justices,  or  of  venue, 
takes  away  all  jurisdiction  and  makes  the  pro- 
ceeding Toid.  If  there  is  no  jurisdiction  and 
the  proceedings  become  absolutely  void,  then 
the  officers  would  be  liable  to  a  civil  action. 
This  would  be  especially  unjust  to  the  minis- 
terial officer  who  executes  the  process  and  un- 
just to  the  judicial  officer  who  errs  in  denying 
the  application.  In  the  case  of  State  v.WoZ- 
ewr,  127  Ind.  806,  the  principle  that  where 
there  is  jurisdiction  of  a  class  of  cases  vested 
in  any  judicial  tribunal,  superior  or  inferior, 
the  judgment  is  not  void  although  there  may 
be  a  palpable  error  in  denying  an  application 
for  a  change  of  venue  is  laid  down,  and  that 
is  the  principle  which  underlies  the  case  we 
have  in  hand.  It  is  proper  to  say  of  the  opin- 
ion in  that  case  that  it  is  apparent  that  the 
word  "must,"  employed  in  the  second  para- 
graph on  page  818,  should  be  *'maj/'  for  the 
context  shows  this  as  does  the  criticism  upon 
the  cases  of  Erute  v.  Hov>ard,  70  Ind.  175; 
Deitrichs  t.  Sehaw,  48  Ind.  175;  Barkeloo  y. 
Bandall,  4  Blackf.  476. 

It  is  |nx)bable  that  the  error  is  due  to  a  mis- 
take in  proof  reading,  but  however  this  may 
be,  it  is  evident  that  the  general  tenor  of  the 
opinion  discloses  the  error.  It  is  also  true  that 
the  reading  we  have  suggested  is  necessary  to 
bring  the  opinion  into  harmony  with  the  de- 
cisions in  such  cases  as  Alexander  v.  QiU, 
iupra;  McLaughlin  y.  Etctiiean,  127  Ind.  474; 
Beed  v.  Whitton,  78  Ind.  579;  McCoy  y.  Abel 
(Ind.)  May  19, 1892;  Perkins  y.  Haywood  (Ind.) 
June  16,  1892. 

An  application  for  a  writ  of  habeas  corpus 
is,  in  such  a  case  as  this,  a  collateral  attack, 
and  to  hold  that  an  intermediate  wrong  ruling, 
however  material  or  palpable,  subjects  the 
judgment  assailed  to  question  would  be  to  vio- 
late the  rule  laid  down  in  the  cases  cited  as 
well  as  in  a  yery  creat  number  of  other  cases. 
Hume  y.  Conduitt,  76  Ind.  598;  Brown  v. 
Eaton,  98  Ind.  691;  Loemitz  y.  Seelinger,  127 
Ind.  422,  and  cases  cited;  Ooodell  y.  fitorr,  127 
Ind.  198,  and  cases  cited;  Harrodv.  Dismore, 
127  Ind.  838;  Montgomery  v.  Wasem,  116  Ind. 
848,  and  cases  cited;  Base  y.  Fort  Wayne,  121 
Ind.  897,  and  cases  cited.  See  also  authorities 
cited  in  Elliott's  Appellate  Procedure,  §  171. 

The  principle  that  intermediate  errors  of  an 
inferior  tribunal  do  not  so  destroy  jurisdiction 
as  to  make  the  judgment  void  has  often  been 
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applied  to  the  judgments  of  conunitting  magis- 
trates. In  Merriman  v.  Morgan,  7  Or.  68,  it 
was  held  that  in  applications  for  habeas  cor- 
pus the  court  can  only  consider  matters  affect- 
inir  the  jurisdiction,  and  in  the  course  of  the 
opinion  it  was  said:  "The  most  that  the  court 
could  have  done  in  this  habeas  corpus  case 
was  to  examine  the  warrant  of  commitment 
and  the  proceedings  of  the  magistrate,  so  far 
as  to  see  if  he  had  jurisdiction  of  the  subject- 
matter  on  which  he  founded  judgment."  The 
court  adopted  as  a  correct  exposition  of  the 
law  from  the  opinion  in  Ex  parte  Prime, 
1  Barb.  849,  this  statement:  '*We  cannot 
inquire  into  the  technicalities  of  the  strict  regu- 
larity of  the  proceedings.  The  writ  is  not  in- 
tended to  review  the  reinilarity  of  the  proceed- 
ings in  the  case,  but  rather  to  restore  to  liberty 
the  citizen  who  is  imprisoned  without  color  of 
law."  Pausing  here  to  add  a  word  of  comment, 
we  may  say  that  in  this  instance  there  was  much 
more  than  "color  of  law,"  for  here  there  was 
full  jurisdiction  of  the  general  subject  and  of 
the  person  as  to  those  matters  there  is  no  in- 
firmity or  defect;  if  there  be  any  infirmity 
or  defect  it  was  in  ruling  improperly  and 
erroneously  upon  an  intermediate  motion. 
In  the  case  of  Be  Eldred,  46  Wis.  580,  an  or- 
der of  arrest  was  issued  by  a  magistrate,  and 
the  party  arrested  applied  for  a  writ  of  habeas 
corpus,  and  it  was  held  that  he  was  not  enti- 
tled to  the  writ.  The  opinion  of  the  court  was 
delivered  by  Hyan,  Oh,  </.,  who  said,  in  speak- 
ing of  the  writ  of  habeas  corpus,  that  **The 
latter  writ,  in  such  a  case,  raises  only  the  ques- 
tion of  jurisdiction  of  the  court  or  officer  to 
issue  the  process  of  arrest.^  This  we  resard 
as  a  correct  statement  of  the  law  applicable  to 
committing  magistrates  as  well  as  to  inferior 
tribunals  empowered  to  enter  final  judgment, 
and  we  adjudge  that  it  governs  this  case. 

We  have  given  this  case  a  more  extended 
consideration  than  we  should  have  felt  it  nec- 
essary to  do,  if  it  were  not  for  the  decision  in 
the  case  of  Smeleer  v.  Lockhart,  97  Ind.  315, 
which  asserts  a  doctrine  different  to  that  here 
laid  down.  There  is  not  a  single  authority 
adduced  in  support  of  the  conclusion  there 
declared,  nor  is  there  any  extended  line  of 
reasoning.  The  question  is  disposed  of  in  a 
few  sentences.  The  reason  given  for  the  de- 
cision there  asserted  is  that  the  duty  to  grant  a 
change  is  an  imperative  one.  This  we  should 
not  regard  as  a  sufficient  reason  if  there  were 
no  opposing  decisions,  although  if  theie  were 
no  such  decisions  we  might  feel  bound  to 
yield  to  the  case  referred  to  under  the  rule 
itare  decisis.  There  are,  however,  such  de- 
cisions and  either  these  decisions  or  that  under 
immediate  mention  must  fall.  It  is  true  of 
every  case  where  a  justice  of  the  peace  is 
called  to  rule  upon  a  sufficient  affidavit  for  a 
change  of  venue,  or  a  plea  to  his  jurisdiction 
or  the  like,  that  it  is  his  imperative  dnty  to  do 
what  the  law  requires,  yet  if  he  does  not  do 
what  it  is  his  duty  to  do,  jurisdiction  is  not 
affected,  provided  of  course,  it  once  fully  at- 
tach. The  duty  in  McLaugJUin  v.  E(c?ii$on, 
supra,  was  even  more  clearly  imperative  than 
it  was  in  this,  and  yet  it  was  held,  in  accord- 
ance with  the  authorities,  that  the  judgment 
of  the  justice  of  the  peace  could  not  he  success- 
fully assailed  by  an  application  for  a  writ  of 
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habeas  corpus.  But  we  need  not  i>aiticii1ar- 
Ise  the  cases  which  op\K>geSmele^  ▼.  Loekhart, 
mipra,  for  it  is  enough  to  affirm  that  it  is  con- 
trary to  all  our  well-considered  cases  upon  the 


subject  of  collateral  attack.    It  has  been  In 
effect,  although  not  in  direct  terms,  overruled 
by  more  recent  decisions. 
Judgment  recermU 
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Joshua  G.  HUBBARD 

V. 

EyerardH.  GREELEY^  al. 

(84  Me.  840.) 

1  •  That  conditioiia  were  annexed  to  the 
delivery  of  a  aeed«  which  was  made  to  the 
irrantee^s  a^rent,  tbe  nonperformanoe  of  whioh 
has  rendered  the  deed  inoperative,  cannot  be 
shown  by  parol. 

8*  A  bona  fide  pnrehaeer  ftook  the 
gpnuatee  in  en  eserow  who  has  wronjr- 
fully  obtained  the  deed  and  placed  it  on  record 
obtains  a  good  title  as  ajrainst  the  one  executing 
tbe  escrow  and  his  subsequent  grantees,  at  least 
after  the  deed  has  remained  on  record  for  a  long 
time  without  being  questioned. 

3*  The  nndivicied 'half  of  the  premieee 
only  will  be  held  to  have  been  eon- 
weyed  by  a  deed  the  original  of  which  is  lost 
and  tbe  produced  copy  of  which  describes  a  par- 
cel with  metes  and  bounds  beginning  ^^undiyided 
half  of  one  and  also  one  other  parcel  of  land.** 
etc,  and  tbe  eYidence  shows  that  tbe  words  **an- 
dlvided  half  of**  were  underlined. 

(March  24,  ISItt.) 

REPORT  by  the  Supreme  Judicial  Court 
for  Hancock  County  for  the  opinion  of 
the  full  bench  of  an  aoUon  brought  to  recover 
a  tract  of  land  situated  on  Mt.  Desert  Island. 
Judgment  for  plainUff  for  a  portion  qf  his 
claim. 


I  Tbe  principal  question  in  the  case  was 
whether  or  not  the  plaintiff  could  properly 
show  by  parol  testimony  that  a  deed  in  de- 
fendants' chain  of  title  had  been  placed  in 
escrow  by  the  grantor  and  improperly  deliv- 
ered and  placed  on  record.  The  defendants 
claimed  that  they  were  bona  fide  purchasers 
for  value  and  without  notice  and  that  as 
against  them  the  evidence  offered  by  plaintiff 
was  inadmissible. 

The  cooy  of  the  deed  which  was  produced 
at  the  trial  attempted  to  convey  by  metes  and 
bounds  lands  described  as  "undivided  half  of 
one,  and  also  one  other  parcel  of  land,"  eta 

Further  facts  appear  in  Hie  opinion. 

Meatrs.  Wiewell,  Kin^  A  Peters,  for 
plaintiff: 

A  deed  delivered  without  the  consent  of  the 
grantor  is  absolutely  void;  it  is  like  a  forged 
or  a  stolen  deed  and  passes  no  title  to  the 
grantor  which  he  can  part  with.  The  prin- 
ciple, that  where  one  of  two  innocent  parties 
must  suffer,  he  whose  act  has  caused  the  loss 
must  bear  it,  does  not  apply,  because,  princi- 
pally, the  depositarv  is  not  the  agent  of  the 
grantor  any  more  than  of  the  grantee;  he  is 
simply  a  person  agreed  upon  by  both  parties 
to  hold  the  escrow  until  the  happening  of  a 
particular  event.  Even  if  he  was  the  agent 
of  the  grantor;  he  would  be  an  a^nt  only  with 
limited  authority,  which  authority  is  particu- 
larly understooa  by  the  grantee.  There  is  no 
more  equity  in  favor  of  the  innocent  purchaser 
than  there  is  in  favor  of  the  person  whose 


Nora.— JE#6Ct  of  dtHeery  in  eaorovo  as  to  hcna  jidt 
,  ipurckaaerfrom  grontee  who  hat  wronaftOlv  o2>- 
laiMd  aiuL  recorded  the  deed. 

The  doctrine  that  a  deed  fraudulently  obtained 
from  a  depositary  witb  whom  it  has  been  placed  in 
escrow  will  not  operate  to  pass  the  title,  which  was 
affirmed  after  extCDSive  consideration  in  Bverts  v. 
A  jnes,  4  Wis.  848, 66  Am.  Dea  816,  was  extended 
on  a  second  appeal  in  tbe  same  case  by  an  express 
decision  that  a  bona  fide  purchaser  from  such 
grantee  could  derive  no  title  and  would  not  be 
protected.    Vverts  v.  Agnes,  6  Wis.  453. 

A  deed  purloined  or  stolen  from  tbe  grantor  or 
possession  of  which  was  fraudulently  or  wrong- 
fully obtained  from  him  without  his  knowledge, 
consent,  or  acquiescence  is  held  to  be  within  tbe 
same  rule  and  to  pass  no  tide  even  as  against  a 
subsequent  purchaser  for  value  without  notice. 
Tieher  v.  Beckwith,  80  Wis.  66. 11  Am.  Rep.  646. 

lo  Ohio  the  same  rule  has  been  applied  to  bona 
fide  mortflraoees  of  a  grantee  who  fraudulently  ob- 
tained a  deed  from  the  person  holding  it  in  escrow 
and  the  mortgages  are  held  to  be  ineffectual  to 
prejudice  the  rights  of  the 'grantor,  Ogden  v. 
Offden,  4  Ohio  Bt.  182. 

In  Miraisslppi  also  a  bona  fide  purchaser  is  denied 
protection  in  such  case.  Harkreader  v.  Clayton, 
£6  Miss.  883,  81  Am.  Bep.  800. 

So  in  Vermont  a  bond  and  mortgage  executed  to 
a  bank  for  tbe  purpose  of  being  assigned  to  the 
state  treasurer  in  order  to  obtain  an  increased  is- 
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sue  of  the  bank^s  registered  biUs,  and  which  was 
placed  in  escrow  to  be  delivered  only  on  tbe  giving 
of  a  bond  of  indemnity  to  tbe  mortgagor*  was  held 
invalid  in  the  hands  of  the  state  treasurer  to  whom 
it  had  been  delivered  by  tbe  fraud  of  the  deposi- 
tary, without  the  giving  of  such  indemnity.  Smith 
V.  South  Boyalton  Bank,  38  yt.841,  70  Am.  Dec. 
179. 

In  Stmson  v.  Bank  of  Commerce,  43  Hun,  166, 
one  who  executed  a  deed  and  delivered  it  to  a  third 
person  to  be  delivered  to  the  grantee  upon  receipt 
of  81.000  with  the  understanding  that  the  holder 
was  to  aid  the  grantee  in  making  a  loan  was  held 
estopped  from  questioning  the  title  of  a  bank 
which  made  a  loan  on  the  premises  on  the  faith  of 
tbe  recorded  title  in  the  grantee  where  the  holder 
allowed  the  grantee  to  take  the  deed  to  the  bank 
for  the  purpose  ot  procuring  a  loan  and  the  grantee 
on  getting  possession  of  it  had  it  recorded.  The 
court  held  that  the  holder  was  the  agent  of  the 
grantor  and  that  it  was  through  his  fraud  that  the 
grantee  was  invested  with  the  indicia  of  title,  but 
how  far  the  fact  that  the  grantor  understood  that 
the  holder  of  the  deed  was  to  aid  in  procurlog  a 
loan  is  material  to  the  decision  is  not  expressed 
any  further  than  to  bold  the  case  to  be  within  the 
rule  that  a  party  who  has  voluntarily  placed  the 
indicia  of  title  in  another  is  estopped  thereby  as 
against  a  purchaser  In  good  faith  for  value.  The 
court  followed  a  case  in  which  a  bona  fide  pur- 
chaser from  one  who  had  obtained  a  deed  by  fraud 
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deed  bas  been  dellyered  witbout  bis  knowledge 
and  against  bis  consent. 

Eheris  v.  Agnes,  4  Wis.  848,  65  Am.  Dec. 
815;  Tuher  t.  Beektoith,  80  Wis.  55.  11  Am. 
Bep.  546;  Ohipman  ▼.  Tucker,  88  Wis.  43,  20 
Am.  Rep.  1;  Tafl  v.  Tafl,  59  Micb.  185.  60 
Am.  Rep.  291;  Sarkreader  v.  Clayton,  56  Miss. 
883,  81  Am.  Rep.  869;  Smith  v.  SouHi  Royal- 
ton  Bank,  83  Vt.  841,  76  Am.  Dec.  179;  Van- 
Amridge  T.  Minion,  4  Wbart.  882,  84  Am. 
Dea  517;  Croeker  v.  Bellangee,  6  Wis.  645,  70 
Am.  Dec.  489;  Stanley  y,  Valentine,  79  HI. 
548;  Black  v.  8href>e,  18  N.  J.  Eq.  455;  Bhirley 
T.  Ayres,  14  Obio,  808, 45  Am.  Dec.  546;  Wiodee 
V.  Gardiner  School  Diet,  No.  U,  80  Me.  110; 
Jackeon  y.  Sheldon,  22  Me.  570;  8  Wasbb. 
Real  Prop.  pp.  821-828. 

Messrs,  Hale  ft  Hamlin  for  defendants. 

Walton*  /.,  delivered  tbe  opinion  of  ibe 
court: 

Wbetber  tbe  grantee  named  in  a  deed  deliy- 
ered  as  an  escrow,  wbo  bas  wrongfully  ob- 
tained it  and  put  it  on  record,  can  convey  a 
good  title  to  a  bona  fide  parcbaser,  is  a  ques- 
tion in  relation  to  wbicb  tbe  autborities  are  in 
conflict. 

In  Blight  v.  Sehenck,  10  Pa.  285,  tbe  court 
beld,  in  a  full  and  well-reasoneid  opinion, 
tbat  tbe  title  of  a  bona  flde  purcbaser  could 
not  be  defeated  by  proof  tbat  one  of  tbe  deeds 
tbrougb  wbicb  be  claimed  title  was  a  wrong- 
fully obtaincKl  and  a  wrongfully  recorded  es- 
crow. Tbe  court  rested  its  decision  on  tbe 
fact  tbat  tbe  custodian  of  an  escrow  is  tbe 
agent  of  the  grantor  as  well  as  tbe  grantee,  and, 
ii  one  of  two  innocent  persons  must  suffer  by 
tbe  wrongful  act  of  tbe  agent,  be  wbo  em- 
ploys an  unfaitbful  agent,  and  puts  it  in  bis 
power  to  do  tbe  act,  must  bear  the  loss;  tbat 
the  agent  bas  tbe  power  to  deliver  tbe  deed, 
and,  if  be  delivers  it  contrary  to  bis  instruc- 
tions, be  will  be  answerable  to  bis  principal; 
and  it  is  therefore  reasonable  tbat  the  latter. 


and  not  tbe  innocent  purcbaser,  should  bear 
tbe  loss. 

In  Everts  v.  Agnes,  4  Wis.  848,  65  Am.  Dec. 
815,  the  contrary  was  held.  But  in  the  latter 
case  the  court  appears  to  have  acted  in  igno- 
rance of  the  decision  in  tbe  former  case,  and 
in  ignorance  of  the  equitable  ductrine  upon 
which  it  rests,  although  the  former  decision 
was  made  six  years  before  tbe  latter.  This,  as 
it  seems  to  us,  was  an  unfortunate  oversight : 
for  the  former  decision  is  supported  by  reason- 
ing so  strong,  and  as  it  seems  to  us,  ao  satis- 
factory, we  cannot  resist  tbe  conviction  that  if 
the  attention  of  the  court  bad  been  called  to  it, 
and  tbe  principles  on  whidi  it  rests,  a  differ- 
ent conclusion  would  have  been  reached;  and 
the  subseouent  decisions,  which  have  followed 
the  lead  or  that,  would  have  no  existence. 

But,  be  this  as  it  may,  tbe  authorities  aU 
agree  that  a  deed  cannot  oe  delivered  directly 
to  the  grantee  himself,  or  to  his  agent  or  attor- 
nev,  to  be  held  as  an  escrow;  tbat,  if  such  a 
delivery  is  made,  the  law  will  give  effect  to  the 
deed  immediately,  and  according  to  its  terms, 
devested  of  all  oral  conditions.  Tbe  reason  is 
obvious.  An  escrow  is  a  deed  delivered  to  a 
stranger,  to  be  delivered  by  him  to  tbe  grantee 
upon  the  performance  of  some  condition,  or 
the  happening  of  some  contingency,  and  the 
deed  takes  effect  only  upon  tbe  second  deliv- 
ery. Till  then,  tbe  title  remains  in  tbe  grant- 
or. And  if  the  delivery  is  in  the  first  instance 
directly  to  tbe  grantee,  and  be  retains  the  pos- 
session of  it,  there  can  be  no  second  delivery, 
and  tbe  deed  must  take  effect  on  account  of 
tbe  first  delivery,  or  it  can  never  take  effect  at 
all.  And  if  it  takes  effect  at  all,  it  must  be  ac^ 
cording  to  its  written  terms.  Oral  conditions 
cannot  be  annexed  to  it.  It  will  therefore  be 
seen  that  a  delivery  to  tbe  grantee  himself  is 
utterlv  inconsistent  with  the  idea  of  an  escrow. 
And  ft  is  perfectly  well  settled,  by  all  tbe  au- 
thorities,  ancient  and  modem,  that  an  attempt 
to  thus  deliver  a  deed  as  an  escrow  cannot  be 


was  held  protected  but  in  which  there  was  no 
question  as  to  an  escrow,  and  said:  ^*We  see  no 
reason  why  tbe  rule  in  one  case  should  not  be  ap- 
plied to  the  other.** 

In  Quick  v.MlUJgan,S  West  Bep.  883.  108  Ind. 
419.  the  decision  in  favor  of  a  bona  flde  purchaser 
was  placed  chiefly  on  the  ground  of  estoppel,  and 
the  prior  case  of  Berry  v.  Anderson,  2S  Ind.  40,  was 
cited  with  others  in  support  of  tbe  decision.  But 
in  Berry  v.  Anderson  a  bona  flde  purcbaser  from 
•  grantee  in  a  deed  which  was  wrongfully  deliv- 
ered to  him  by  one  who  held  it  in  escrow  was  held 
not  to  be  protected.  Tbe  court  in  that  case  said 
the  original  grantor  could  reclaim  a  deed  thus 
wrongfully  delivered  unless  be  had  estopped  him- 
self and  In  that  case  be  was  held  not  to  be  estopped 
by  the  act  of  the  bolder  of  the  deed  who  was  his 
special  agent  for  the  single  act  of  delivering  the 
deed. 

But  in  Quick  y.  Mllllgan  there  was  the  additional 
fact  tbat  the  grantee  in  the  original  deed  was  al- 
ready in  possession  of  the  land  so  tbat  on  obtain- 
ing the  deed  he  had  all  the  indicia  of  ownership, 
and  this  was  held  sufficient  to  protect  a  bona  flde 
purchaser  from  him. 

In  an  Illinois  case  tbe  rights  of  a  vendor  who  re- 
tained possession  of  the  land  were  held  not  to  be 
defeated  by  tbe  recording  of  the  deed  before  per- 
formance of  the  condition  on  which  it  was  placed 
In  escrow.   In  this  case  the  possession  of  the  vend- 
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or  was  regarded  as  constructive  notice  of  hia 
rights.  IliinolB  Cent.  B.  Oo.  v.  MoCulloch,  59  IlL 
166. 

Judgment  creditors  of  a  grantee  cannot  acquire 
any  rights  against  the  land  by  virtue  of  the  fraud- 
ulent delivery  of  the  deed  by  one  who  held  it  fa 
escrow.   Patrick  y.  McOormiok.  10  Neb.  1. 

Neither  can  they  acquire  any  rights  by  the  mis- 
taken recording  of  the  release  of  a  mortgage  whicdi 
bad  been  placed  in  escrow.  Stanley  v.  Valentinew 
79UL  648. 

But  in  contrast  with  the  above  decisions  the  doc- 
trine tbat  an  innocent  purchaser  from  a  grantee 
in  a  deed  left  in  escrow  but  delivered  wrongfully 
before  the  condition  of  the  escrow]  has  been  per- 
formed will  be  protected  has  been  upheld  In  ac- 
cordance with  the  mazlm  that  where  one  of  two 
innocent  persons  must  suffer  a  loss,  and  a  fortiori 
in  cases  where  one  has  misled  the  other,  he  who  Is 
tbe  cause  or  occasion  of  that  confldence  by  which 
the  loss  has  been  caused  or  occasioned  ought  to 
bear  it.  Blight  v.  Sohenok,  10  Pa.  <8^  61  Am.  Dec. 
478. 

An  Innocent  mortgagee  of  a  grantee  whose  deed 
is  recorded  by  a  depositary  with  whom  it  was 
placed  in  escrow  wiUiOut  the  grantor^  knowledge- 
or  the  performance  of  the  condition  Is  held  to  be 
protected  by  virtue  of  the  same  rulai  Bailey  t. 
Crim,  9  Bias.  OS.  B.  A.  B, 
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fiiooeflBfdl;  that  In  all  cases  where  such  dellT- 
eries  are  made  the  deeds  take  effect  immedi- 
ately and  aocordiDg  to  their  t^ms,  devested  of 
an  oral  oonditions. 

And  ft  is  equally  well  settled  that,  if  the  de- 
UTery  is  to  one  who  is  acting  at  the  time  as  an 
•gent  or  attorney  of  the  grantee,  the  effect  is 
£e same.  In  WorraU  v.  Munn, 5 N.  Y.  229, 65 
Am.  Deo.  880,  the  deliyery  was  to  an  agent  of 
the  grantee;  and  in  Duncan  t.  I^,  47  Ga. 
446,  the  delivery  was  to  the  attorneys  of  the 
grantee;  and  it  was  held  in  both  cases  that  the 
deeds  took  effeci  immediately,  devested  of  all 
«ral  conditions. 

And  the  same  principle  has  been  extended 
to  official  bonds.  Ordinary  of  New  Jerny  v. 
Thatcher,  41  N.  J.  L.  408,  82  Am.  Rep.  225; 
8taU  y.  Peek,  58  Me.  284.  These  are  instruc- 
tive cases  upon  this  branch  of  the  law;  for  thev 
fllostrate  the  danger  of  letting  in  oral  testi- 
mony to  control  the  delivery  of  written  in- 
struments. In  both  cases  witnesses  were  ready 
to  swear  to  enough  to  render  the  instruments 
as  worthless  as  so  much  waste  paper.  But  in 
tibe  New  Jersey  case  the  bond  had  been  deliv- 
ered to  the  ooanty  surrogate,  and  the  court 
held  that  he  was  the  agent  of  the  obligee,  and 
that  a  delivery  to  him,  in  contemplation  of  law, 
was  equivalent  to  a  deliver?  to  the  obligee 
himself;  and,  on  that  ground,  the  court  held 
that  the  evidence  was  madmissible.  The  law 
reasonably  provides,  said  the  court,  that  the 
instrument  delivered  shall  be  conclusive  with 
respect  to  its  contents  and  the  intention  of  the 
parties;  and  In  the  same  manner,  and  in  view 
ef  the  same  considerations,  that  the  act  of  de 
Uvering  the  instrument  shall  be  equally  con- 
cJuaive;  that  the  dangers  to  be  apprehended 
from  fraud  and  false  swearing,  as  well  as  from 
the  infirmity  of  human  memory,  are  as  great 
In  the  one  case  as  in  the  other;  that  if  a  condi- 
tion could  be  annexed  to  the  deli  verv  of  a  deed, 
when  made  to  the  obligee  himself,  or  to  his 
•gent  or  attorney,  the  very  essence  of  the  trans- 
action would  be  left  to  depend  on  the  memory 
and  truthfulness  of  the  bystanders;  and  that 
there  is  manifest  wisdom  in  the  rule  that  in 
such  transactions  the  law  will  regard,  not  what 
Is  said,  but  what  is  done. 

It  is  ea^  to  see,  said  the  court  in  MiU&r  v. 
Fletcher,  ij  Gratt.  408,  21  Am.  Rep.  356,  that 
the  most  solemn  obligations  given  for  the  pay- 
ment of  money  would  be  of  but  little  value  as 
flecurities,  if  thev  might,  at  a  future  day,  be 
defeated  by  parol  proof  of  conditions  annexed 
to  their  delivery,  and  not  performed;  and  that 
«  doctrine  of  this  kind  would,  perhaps,  be  still 
more  mischievous,  if  applied  to  deeds  of  real 
estate;  that,  if  such  a  doctrine  should  prevail, 
the  title  of  tbe  grantee  would  be  liable  to  be 
defeated  at  any  time  by  evidence  of  nonper- 
formed  parol  conditions  annexed  to  the  deliv- 
ery of  the  deed;  and  that  in  such  cases  there 
would  be  no  safeguards  against  perjury  or  the 
mistakes  of  "slippery  memory,*'  and  all  titles 
"would  be  as  unstable  as  sand  upon  the  sea- 
shore. 

The  principal  contention  in  the  present  case 
Is  whetner  one  of  the  deeds  through  which  the 
defendants  have  derived  their  title  was  legally 
delivered.  The  deed  is  from  George  E.  Sea- 
▼ey  and  Nathaniel  H.  Clark  to  Thomas  Boyd 
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and  Robert  W.  Boyd.  It  is  dated  January  26, 
1878,  was  acknowledged  the  same  day,  and  re- 
corded July  16. 1878. 

The  plaintiff  claims  that  this  deed  was  de- 
livered as  an  escrow,  and,  although  acknowl- 
edged and  recorded,  never  became  operative. 
Upon  the  proofs  in  the  case,  we  do  not  think 
such  an  attack  upon  tbe  defendants'  title  is 
permissible.  Tbe  proof  is  that  the  deed  was 
made  and  accepted  in  part  payment  of  a  debt 
owinff  from  the  grantors  to  the  grantees,  and 
that  it  was  in  fact  delivered  to  one  G.  G.  Bart- 
lette,  an  attorney  at  law,  who  had  been  em- 
ployed by  the  grantees  to  collect  the  debt;  that 
fiartlette  afterwards  sent  the  deed  by  mail  to 
the  grantees,  and  that  they  caused  it  to  be  re- 
corded; and  that,  at  the  time  of  the  defendant's 
purchase,  the  deed  had  been  on  record  for 
more  than  eight  years,  its  validity  apparently 
uncontested  and  unchallenged.  And  it  is  ad- 
mitted that  the  defendants  are  innocent  pur- 
chasers for  value,  and,  at  the  time  of  their  pur- 
chase, had  no  notice  of  the  condition  oi  the 
title  other  than  that  disclosed  by  tbe  record. 
Under  these  circumstances,  and  for  the  reasons 
already  given,  we  think  the  plaintiff  is  estopped 
to  deny  that  the  deed  was  legally  delivered. 
We  rest  our  decision  upon  the  ground  that  tbe 
deed  was,  in  fact,  delivered  to  the  grantees'  at- 
torney as  such,  and  that  such  a  delivery  is 
equivalent  to  a  delivery  to  the  grantee  himself; 
and  that,  when  such  a  delivery  is  made,  it  is 
not  competent  for  the  grantor,  or  those  claim- 
ing under  him  b v  a  subsequent  conveyance,  to 
show  by  oral  evidence  that  a  condition  was  an- 
nexed to  the  delivery,  for  the  nonperformance 
of  which  the  deed  never  became  operative.  It 
seems  to  us  that  to  hold  otherwise  would  ren- 
der all  deeds  of  little  value  as  evidence  of  title. 

In  8o7ne9  v.  Brewer,  2  Pick.  184,  18  Am. 
Dec.  406,  a  deed  of  real  estate  had  been  ob- 
tained by  means  so  fraudulent  that  the  court 
conceded  that,  as  between  tbe  immediate  par- 
ties, it  would  be  null  and  void.  But  the  deed 
had  been  recorded;  and  the  grantee  had  con- 
veyed to  an  innocent  purchaser  for  value,  and 
the  court  held  that  the  title  of  the  latter  must 
be  protected.  It  is  a  just  rule,  said  tbe 
court,  that  when  a  loss  has  happened,  which 
must  fall  upon  one  of  two  innocent  per- 
sons, it  shall  be  borne  by  him  who  was 
the  occasion  of  the  loss,  even  without  any 
positive  fault  committed  by  him;  and  the 
court  calls  attention  to  the  fact  that  in 
Massachusetts  (and  the  law  is  the  same  in  this 
state)  a  deed  made  in  proper  form,  and  duly 
acknowledged  and  recorded,  is  to  all  intents 
and  purposes  equivalent  to  a  feoffment  with 
livery  of  seisin ;  that  a  transfer  of  the  property 
is  complete  by  the  registry  of  the  deed;  that 
registry  is  a  substitute  for  livery  of  seisin, 
and  gives  all  the  notoriety  which  the  law  re- 
quires. And  the  court  held  that  a  deed  which 
is  in  form  legal,  and  apparently  complete,  if 
acknowledged  and  recorded,  cannot,  as  against 
a  bona  fide  purchaser  from  the  grantee,  be 
avoided  by  the  grantor,  or  those  claiming  un- 
der him  by  a  subsequent  conveyance.  And 
the  court  held  further  that,  when  a  deed  has 
been  acknowledged  and  recorded,  if  the  grantor 
intends  to  avoid  it  for  any  cause.he  must  move 
promptly,  and  counteract  tb«  notoriety  of  tbe 
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registry  by  a  public  notice  of  the  defect;  and, 
if  be  fails  to  do  so,  ihat  the  omissioD  may 
be  regarded  as  such  negligence  as  will  estop 
him,  and  those  claiming  under  him  by  a  3ub- 
sequcnt  conveyance,  from  contesting  the  title 
of  a  bona  flde  purchaser  from  the  grantee;  that 
if  tbe  law  were  otherwise,  there  would  be  no 
safety  in  deeds,  records,  or  any  other  evidence 
of  property. 

In  FUuHier  v.  Ptck,  10  U.  8.  6  Cranch,  188, 
8  L.  ed.  177,  the  opinion  of  the  court  was  bv 
CMtf  Justice 'HLMsh^XX,  He  said:  "If  a  suit 
be  brought  to  set  aside  a  conveyance  obtained 
by  fraud,  and  the  fraud  be  clearly  proved,  the 
conveyance  will  be  set  aside,  as  between  the 
parties.  But  the  rights  of  third  persons,  who 
are'purchasers  without  notice  and  for  a  valuable 
consideration,  cannot  be  disregarded.  Titles 
which,  according  to  every  legal  test,  are  per- 
fect, are  acquired  with  that  confidence  which 
is  inspired  by  the  opinion  that  the  purchaser  is 
safe.  If  there  be  any  concealed  defect  arising 
from  tbe  conduct  of  those  who  held  the  prop- 
erty before  he  acquired  it,  of  which  he  had  no 
notice,  such  concealed  defect  cannot  be  set  up 
against  him .  He  has  paid  his  money  for  a  title 
eood  at  law,  and  be  is  innocent,  whatever  may 
be  the  guilt  of  others;  and  equity  will  not  sub- 
ject him  to  the  penalties  of  others'  jB^ilt.  All 
titles  would  be  insecure,  and  the  intercourse 
between  man  and  man  seriouslv  obstructed,  if 
this  principle  were  overturned. 

It  seems  to  us  that  this  reasoning  is  sound, 
and  that  it  is  as  applicable  to  a  deed  delivered 
to  be  held  as  an  escrow,  as  to  a  deed  the  exe- 
cution of  which  has  been  fraudulently  ob- 
tained. Quick  V.  Miaigan,  108  Ind.  419,  6 
West.  Rep.  883. 

Escrows  are  deceptive  instruments.  They 
are  not  what  they  purport  to  be.  They  purport 
to  be  instruments  which  have  been  delivered, 
when  in  fact  they  have  not  been  delivered. 
They  clothe  tbe  ffrantees  with  apparent  titles 
which  are  not  reu  titles.    Such  deeds  are  ca- 


pable of  being  used  to  enable  the  grantees  io 
obtain  credit  which  otherwise  they  could  not 
obtain.  They  are  capable  of  being  used  to  de 
ceive  innocent  purchasers.  And  the  makers 
of  such  instruments  cannot  fail  to  foresee  that 
thev  are  liable  to  be  so  used.  And  when  the 
maker  of  such  an  instrument  has  voluntarily 
parted  with  the  possession  of  it,  and  delivered 
It  into  the  care  and  keeping  of  a  person  of  his 
own  selection,  it  seems  to  us  that  he  ought  to- 
be  responsible  for  the  use  that  may  in  fact  be 
made  of  it;  and  that  in  no  other  way  can  the 
public  be  protected  against  the  iatolerable  evil 
of  having  our  public  records  incumbered  witl» 
such  false  and  deceptive  instruments. 

Another  question  is  whether  the  deed  con- 
veys the  whole,  or  onl^  an  undivided  half,  of 
the  grantor's  interest  m  the  demanded  prem- 
ises. We  think  it  conveys  only  an  undivided 
half.  Tbe  original  deed  is  not  before  us.  It 
is  said  to  be  lost.  We  have  only  an  oflSce 
copy.  This  copy  contains  these  words:  ''Un- 
divided half  of  one  and  also  one  other  parcel 
of  land,  situated  in  said  Eden,"  etc.  This  Is- 
a  bad  sentence;  but  there  is  evidence  tending^ 
to  show  that  in  the  original  deed  the  word» 
"  undivided  half  of  "  were  interlined,  and  it  is- 
not  improbable  that  in  recording  the  deed  they 
were  misplaced.  It  seems  to  us  that  such 
must  have  been  the  fact.  But  whether  so  or  not, 
we  have  the  words  *'  undivided  half  "  in  the 
deed,  and  we  cannot  doubt  that  they  were  put 
there  for  a  purpose,  and  that  that  purpose  wa» 
to  describe  tbe  interest  conveyed.  This  con- 
struction of  the  deed  entitles  the  plaintiff  to- 
judgment  for  one  undivided  sixth  part  of  the- 
demanded  premises. 

Judgment  for  plaintiff  far  <ms  undifsided 
9ixth  part  <ff  the  demanded  premieee^  and  w^ 
more. 


Peters*  Oh.  J.,  and^  Vir^iit    Em< 
Foster*  and  Haskell*  JJ,^  concurred 
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The  rights  of  a  uxortgaLgee  in  a  policy 
payable  to  him  ''as  his  mortiaraffe  interest  may 
appear**  cannot  be  defeated  by  an  accord  and 
satisfaction  between  tbe  Insurer  and  tbe  owner 
of  tbe  premises  who  procured  tbe  policy  in  his 
own  name. 

(October  1,18QS.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Qeneial  Term  of  the  Supreme  Court, 
Fifth  Department,  affirming  a  judgment  en- 
tered in  the  office  of  tbe  clerk  of  Orleans 
County  upon  the  report  of  a  referee  in  favor  of 
plaintiff  in  an  action  brought  to  recover  the 


amount  alleged  to  be  due  on  a  policy  of  fire 
insursDoe.    Affirmed. 
Tbe  facts  are  stated  in  the  opinion. 

Mr.  Richard  Crowley,  for  appellant: 

The  contract  was  with  Breckon,  and  for  the 
insurance  of  his  interest.  It  was  the  intention 
of  Breckon  and  the  appellant  that  the  interest 
of  Breckon,  and  not  that  of  the  respondent,  as- 
mortgagee,  should  be  insured. 

Tbe  plaintiff  was  merely  the  appointee  of 
the  party  insured  to  receive  the  money  which 
might  become  due  him  from  the  insurers  upoi» 
tbe  contract. 

Orosvenor  v.  Atlantic  F,  Ins.  Oo.  17  N.  Y. 
891;  Buffalo  Steam  Engine  Worker.  Sun  Mut. 
Ins.  Go.  17  N.  y.  401,  approved  in  Hoffman  v. 
JStnaF,  Ins.  Oo,  32  N.  Y.  405;  Gordon  v. 
Ware  Sav,  Bank,  115  Mass.  588. 

It  was  for  Breckon's  interest  to  realize  as 
largely  as  possible  in  the  ascertainment  of  the 


Note.— The  above  case  is  very  similar  to  that  of 
Bergman  v.  Commercial  Union  Assur.  Go.  (Ky.)  15 
L.  B.  A.  270,  in  which  an  arbitration  instead  of  an 
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1068,  and  his  delsl  would  be  reduced  by  the 
amount  paid  to  respondent  as  and  for  loss 
under  his  mortgage  interest 

The  respondenrs  mortgage  interest  was  sub- 
ject to  the  conditions  expressed!  upon  the  face 
of  the  policy;  or  necessarily  inhering  in  it. 

lUinois  Mut  F.  Int.  Oo.  y.  Fix,  63  HI.  151, 
5  Am.  Hep.  88. 

Mr,  S.  E«  FiUdnSf  for  respondent: 

Plaintiff  can  maintain  action  in  his  name  for 
his  interest 

1  Wait  Law  &  Practice,  84;  EnniB  v.  Ear- 
mtmy  F,  Int,  Oo.  8  Bosw.  615;  Pitney  v,  Qlen'$ 
Falls  Ins.  0?.  66N.  Y.  6;  Sknery  ▼.  Erskine, 
66  Barb.  9;  Armstrongj.  AgrietUtural  Ins.  Co. 
81  N.  Y.  8.  R  201;  Weedy,  Hamburff-Bremen 
F,  Ins.  Oo,  61  Hun,  110;  Eammd  y.  London 
Queen's  Ins,  Oo.  50  Wis.  240;  2  May,  Ids. 
p.  1014,  §449;  Dakin  y.  Liverpool,  L,  dh  Q, 
Ins,  Go.  Tl  N.  Y.  604;  Lackey  y.  Gannon,  87 
How.  Pr.  188;  Frink  y.  Sdmpden  F.  Ins,  Oo. 
46  Barb.  884. 

Breckon  had  no  right  to  coUect  the  amount 
due  for  loss  to  the  real  estate. 

OramwOl  v.  Brooklyn  F,  Ins.  Oo,  44  N.  Y. 
42. 

The  loss  must  be  paid  to  him  to  whom  the 
policy  makes  it  payable,  if  he  has  an  iDteiest  in 
the  realty. 

Dunlop  Y.  Avery,  89  N.  Y.  692;  Beid  v. 
lieCrum,  91  N.  Y.  412. 

A  mortgagee  has  an  insurable  interest  in  the 
property, 

dme  V.  Niagara  F,  Ins,  Go,  60  N.  Y.  619; 
Sipley  Y.  Astor  Ins,  Go,  17  How.  Pr.  444; 
Dakin  y.  Liverpool.  L,  db  Q,  Ins,  Oo.  18  Hun, 
122.  affirmed,  77  N.  Y.  600. 

Breckon  could  not  bind  plaintiff  by  any  con- 
tract of  adjustment  which  be  might  make  with 
defendant 

Beid  Y.  MeOrum,  supra.  Also  see  2  Wood, 
Ins.  §  870;  Martin  Y.  Tradesmen's  Ins,  Oo.  2 
Cent.  Rep.  514. 101  N.  Y.  498;  Bnnis  y.  Har- 
mony F,  Ins,  Oo.  8  Bosw.  616. 

Folleit,  Oh.  J.,  deliYered  the  opinion  of  the 
court: 

The  mortgage  held  by  the  plaiotiff  contained 
a  coYenant  that  the  buildiDfi:s  should  be  kept 
insured  a^inst  damage  by  fire  for  the  benefit 
of  its  holder.  Pursuant  to  this  covenant, 
Breckon,  the  owner  of  the  fee,  procured  the 
policy  on  which  the  action  was  brought,  by 
the  terms  of  which  the  defendant  "does  insure 
T.W.  Breckon;  .  .  .  loss,  if  any,  payable 
to  A.  B.  Hathaway  as  his  mortgage  interest  may 
appear."  The  owner  of  the  fee^  and  the  mort- 
gagee each  had  an  insurable  interest  Jn  the 
property  which  could  have  been  protected  by 
separate  policies,  or  by  a  single  one,  as  they 
and  the  insurer  might  agree.  The  policy  de- 
scribes Breckon  as  the  owner,  and  Hathaway 
as  mortgagee,  and  provides  that  in  case  of  loss 
the  damages  shall  be  "payable  to  Hathaway  as 
his  mortage  interest  may  appear." 

It  is  said  that  Hathaway  is  the  appointee  of 
Breckon.  He  is,  but  he  is  not  a  mere  appointee 
of  Breckon,  and  without  a  vested  interest  in  the 
policy.  He  acquired  his  right  to  recover  the 
damages,  not  solely  by  the  appointment  of 
Breckton,  but  by  the  policy, — a  contract  en- 
tered Into  between  the  insurer,  the  owner  of 
the  fee,  and  the  mortgagee.    Had  this  policy 
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provided  that  in  case  of  loss  the  damage  should 
be  paid  to  a  person  having  no  interest  in  the 
insured  property,  such  person  would  have 
been  a  naked  appointee,  the  same  as  though 
the  damages  had  been  directed  to  be  paid  to  a 
bank  or  to  any  collecting  agent,  and  the  owner 
could  have  settled  the  loss  and  released  the  in- 
surer on  his  own  terms.  It  may  be  that  the 
same  rule  would  have  been  applicable  as  be- 
tween the  insurer  and  the  appointee,  had  the 
loss  been  payable"  to  A  B.  Hathaway,"  hav- 
ing an  insurable  interest,  which  was  neither 
known  to  nor  described  by  the  insurer  in  its 
policy.  The  rights  of  an  appointee,  an  agent, 
or  the  trustee  of  an  express  trust,  who  has  no 
interest  in  a  contract  which  he  may  enforce, 
are  quite  different  from  those  of  a  person  having 
a  vested  legal  interest  in  a  contract  created  by 
the  concurrentaction  of  all  the  parties  to  it.  The 
questions  decided  in  Traders  Ins,  Oo.  v.  Robert, 
9  Wend.  404;  Tillou  v.  Kingston  Mut.  Ins.  Co. 
6  N.  Y.  406;  Qrostenor  v.  Atlantic  F,  Ins.  Oo. 
17  N.  Y.  891;  and  Buffalo  Steam  Engine  Wtyrks, 
Y.  Bun  Mut.  Ins.  Oo.  17  N.  Y.  401,— are  not 
involved  in  the  case  at  bar,  and  it  is  unneces- 
sary to  attempt  to  harmonize  those  and  kindred 
decisions.  In  the  cases  cited  the  owners  of 
property  insured  it  in  their  own  names,  the 
loss,  if  any,  payable  to  mortgagees,  or  the  in- 
surance was  assigned,  with  the  assent  of  the 
insurer,to  the  mortgagees  for  their  security, 
and  before  a  loss  occurred,  and,  while  the 
contract  of  insurance  was  in  part  executory, 
the  owner  increased  the  risk,  or  did  a  prohib- 
ited act,  or  omitted  to  perform  some  act  re- 
quired by  the  policy.  The  question  in  these 
cases  was  whether  the  violation  of  the  contract 
by  the  owner  was  a  defense  to  an  action  by  or 
for  the  benefit  of  the  mortgagee.  No  such 
question  is  involved  in  the  case  at  bar.  The 
liability  of  the  insurer  is  admitted,  and  the 
question  here  is  whether  the  owner  of  the 
property  and  the  insurer  may,  without  the  con- 
currence of  the  mortgagee,  effect  an  accord 
and  satisfaction  without  the  assent  of  the  lat- 
ter. It  is  a  general  rule  that  where  a  demand 
IB  owned  by  several  by  such  a  unity  of  interest 
that  all  must  be  joined  as  parties  in  a  strictly 
persona]  action  tor  its  recovery,  a  release  of 
the  claim  by  one  of  its  owners  is  as  effectual 
as  the  release  of  all.  Austin  v.  IlaU,  18  Johns. 
286,  7  Am.  Dec.  376;  Decker  v.  Livingston,  15 
Johns.  478;  Osborn  v.  Martha's  Vineyard  B, 
Co.  140  Mass.  649, 1  New  Eng.  Rep.  452.  But 
this  rule  has  its  exceptions.  Gock  v.  Keneda, 
29  Barb.  120;  IMohn  v.  Ewing,  2  Ohio  St.  18; 
1  Am.  &  Eng.  Encyclop.  Law,  106.  Breckon, 
the  owner,  was  not  a  necessary  party  plaintiff 
to  an  action  for  the  recovery  of  the  amount 
due  from  the  defendant,  for  the  whole  amount 
was  recoverable  by  an  action  brought  by  the 
mortgagee  individually,  {Dakin  v.  Liverpool, 
L,  4b  Q,  Ins,  Oo.  Tl  N.  Y.  600;)  though  a  joint 
action  by  the  owner  and  the  mort^^igce  could 
have  been  maintained,  ( Winne  v.  JS'iagara  V, 
Ins.  Co,  91  N.  Y.  185.)  In  case  a  claim  arises 
in  favor  of  A.  and  B.  against  C.  out  of  a  con- 
tract entered  into  by  the  three,  to  which  claim 
by  the  contract  A.  has  the  prior  and  B.  the 
subsequent  right,  0.  and  B.  con  not,  without 
the  consent  of  A.,  effect  an  accord  and  satis- 
faction which  will  cut  off  the  right  of  A. 
Ennis  y.  Harmony  F.  Ins.  Oo,  8  Bosw.  616; 
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Cromwell  v.  Br&Myn  F,  Ins,  Ch.  44  N.  Y.  42; 
ReidY.  McOrum,  91 N.  Y.  413;  Baltis  v,  IMrin. 
67  Barb.  (K)7.  In  OromweiTs  Cam  a  house  and 
lot  had  been  sold  nnder  an  ezecntory  contract 
by  which  the  vendee  covenanted  to  insure  the 
house  for  the  vendor's  benefit.  The  vendee 
went  into  possession,  and  insured  the  house 
under  a  policy  payable  to  the  vendor  in  case 
of  loss.  On  the  expiration  of  this  policy  the 
vendee  took  out  a  new  one  payable  to  himself, 
and  during  its  life  the  house  was  burned. 
The  vendor  had  assigned  his  interest  in  the 
contract,  and  the  assignee,  Cromwell,  the 
plaintiff  in  the  action,  notified  the  insurer  of 
his  rights  under  the  contract,  demanded  pay- 
ment of  the  loss,  and  forbade  its  payment  to 
the  vendee.  The  insurer  disregaralng  the  de- 
mand and  notice,  paid  the  amount  due  under 
the  policy  to  the  vendee.  In  an  action  brought 
by  Cromwell,  the  assignee  of  the  vendor,  it 
was  held  that  he  was  entitled  to  recover,  not- 
withstanding the  accord  and  satisfaction  be- 
tween the  insured  and  the  vendee.  The  prin- 
ciple upon  which  this  decision  rests  is  that  the 
vendee  and  insurer  could  not  effect  an  accord 
and  satisfaction  which  would  bar  an  action  by 
one  having  a  prior  or  equitable  right  to  the 
money  due  under  the  contract  Seid  v.  Me- 
Crum,  iupra.  Is  in  its  fscts,  a  stronger  author- 
ity in  support  of  the  judgment  in  the  case  at 
bar.  In  that  case  the  owner  of  realty  mort- 
gaged it,  covenanting  to  keep  the  buildings 
insured  and  the  policy  assigned  to  the  mort- 


gagee. Afterwards  Hugh  HcOrum  acquired 
the  title  to  the  property  subject  to  the  mort- 
gage, and  obtained  policies  of  insurance  on 
the  buildinffs,  which  were  Indorsed  bv  the  in- 
surers: "  Loin,  if  any,  payable  to  John  Retd, 
mortgagee."  Subsequently  McCrum  procm^ 
the  insurers  to  cancel  the  indorsement,  and  to 
write  on  the  policies:  "The  mortgagee's  in- 
terest having  ceased,  the  loss,  if  any,  is  now 
payable  to  Hugh  McCrum  as  owner."  The 
mortgagee's  interest  had  not  terminated,  and  he 
had  no  knowledge  of  the  change.  After  this 
the  bnildinffs  were  destroyed  by  fire,  and  the 
mortgagee  began  an  action  to  foreclose  his  ee- 
curitv,  making  McCrum  and  the  insurers  par- 
ties defendant,  asking  that  McCrum  be  com- 
pelled to  assign  the  insurance  and  the  insurers 
required  to  pay  the  loss  to  the  plaintifiC  It 
was  held  that  Uie  policies  could  not  be  legally 
changed  without  the  assent  of  the  mortg^ree, 
and  that  he  was  entitled  to  recover  the  losa 
from  the  insurers.  Upon  principle  and  au- 
thority it  seems  to  be  clear  that  the  defendant 
in  this  case  had  no  authority  to  anee  with  the 
owner  as  to  the  amount  of  the  damages,  and 
determine  as  between  him  and  the  mortgagee 
what  sum  was  payable  to  each;  and  the  accord 
and  satisfaction  entered  into  between  the  in- 
surer and  the  owner  is  not  a  bw  to  a  recover 
by  the  mortgagee  of  his  damages. 

The  Judgment  thouid  be  o^i^ed,  wUh  cotU. 

All  concur. 
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(ITour  Glues.) 


1.  The  titte  to  land  under  water  Is  not 
coBTeyed  to  a  railroad  eompaajr  under 
the  New  York  Act  of  IMS  by  its  making  altera^ 
tions  in  its  route  so  as  to  include  suoh  land  and 
filing  a  map  thereof. 

8.  The  alteratiooe  of  the  route  of  a  rail- 
road eompaajr  allowed  by  the  New 
York  Act  of  1848  are  not  mere  additions  by 
taking  a  greater  width  of  land  where  there  is  no 
alteration  and  substitution  of  route. 

8«  A  land  patent  firom  the  state  whiehle 
not  Toid  on  ite  Ikee  and  whloh  reaulres  evi- 
dence dOwn  the  instrument  to  show  its  Invalidity 
oan  be  assailed  only  In  a  direct  prooeedlng  to  re* 
▼lew  the  action  of  the  land  oommlssloneis  or  by 
an  action  In  equity  to  set  it  aslda 

4*  A  ^ant  of  lands  nnder  water  to  an 
upland  proprietor  by  eommiaaionere 
of  the  land  office  is  not  proTonted  by  the 

Nora.— The  effect  of  a  railroad  along  a  water 
front  upon  the  riparian  rights  of  an  adjoining 
proprietor  so  far  as  It  concerns  his  right  to  sub- 
stantial damages  has  been  decided  in  favor  of  such 
right,  in  Rumsey  v.  New  York  ft  N.  E.  R.  Go.  16 
L.  R.  A.  618, 188  N.  T.  79,  and  cases  there  cited. 
Those  oases  are  in  harmony  more  than  In  contrast 

ITLi.  R.A, 


fact  that  they  have  'been  aheady  tnolnded  In  a 
proposed  alteration  of  the  route  of  a  nUroad 
which  has  been  surveyed  and  mapped. 
6«  The  owner  of  adjoining  nplands  doea 
not  lose  his  character  as  such  so  as  to  de- 
feat his  right  to  obtain  a  grant  of  lands  under 
water  by  a  conveyance  of  land  partly  above  and 
partly  below  high- water  mark  to  a  railroad  com- 
pany which  can  use  the  land  only  for  railway 
purposes  although  he  conveys  the  f  ea 

(October  4,  ISIBJ 

APPEALS  by  plaintiil  from  Judgments  of 
the  General  Term  of  the  Supreme  Court, 
Second  Department,  affirming  Judgments  of 
the  Dutchess  Gountjr  Circuit  in  favor  of  de- 
fendant in  proceedings  brought  to  recover  pos- 
session of  certain  lands  covered  by  the  waters 
of  the  Hudson  river.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Wilkinson  Sb  Cossnaiv  for  ax>- 
pellant: 

Under  its  smendedlocaUons  of  1868,  and  its 

patent  from  the  state,  the  plaintiff  acquired  by 

legislative  grant  a  good,  lawful,  and  ezdasiTe 

title  to  all  Uie  lands  embraced  therein,  which 

1  is  paramount  to  the  title  of  the  defendant. 

with  the  above  decision  as  the  theory  of  the  ob- 
jection to  such  decisions,  which  has  be^i  adopted 
in  the  cases  referred  to  in  the  note  to  the  case 
named  In  16  L.  B.  A.  618,  Is  that  such  proprietor  has 
no  property  Interest  in  the  land  below  high-water 
mark* 


See  also  21  L.  R.  A.  62;  26  L.  R.   A.  378. 


1802. 
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K.  Y.  Laws  1846,  chap.  216,  gg  4,  10, 18, 
15;  Amend.  1848,  chap.  80,  %%  I,  6;  Gould  y. 
Hudmm  Biter  B,  Oo,  13  Barh.  616,  a£9rmed,  6 
N .  Y.  698;   General  Railroad  Act  1860,  g  86. 

The  patent  to  the  defendant  is  Toid  and  ne^er 
had  any  legal  force  or  effect,  hecause  Aldridge, 
the  erantee,  never  was  the  riparian  owner  of 
the  Gmds  ahove  high-watir  mark,  adjacent  to 
the  grant. 

Riparian  rights  do  not  attach  to  anv  lands, 
however  near,  which  do  not  extend  to  the 
water. 

Gould,  Waters,  8d  ed.  g  148.  See  Ohampiain 
diSi,  L.R  Co.  y,  Valentine,  10  Barb.  484. 

There  was  nothing  for  the  attempted  reser- 
Tation  in  the  deed  from  Van  Ylief s  executors 
of  "all  rights  to  all  lands  below  higb-water 
mark"  to  operate  upon.  The  upland  proprietor 
has  no  rights  in  the  land  under  water  before 
grant. 

Bie  New  Tark^.  8.  db  B.B.HJo,9»  Hun, 
260;  Qould  ▼.  Hudeon  Biter  R  (%>.  6  N.  Y. 
622:  Kerr  ▼.  New  York,  W,  8.  ds  B.  B.  Co,  18 
K.  Y.  8.  R.  68,  afBrmed.  68  Hun.  684;  Be  Com- 
mieaionen  of  Niagara  State  Beeertation,  87 
Han,  687:  Gerard,  Real  Estate,  8d  ed.  pp.  828, 
842«<M9. 

The  upland  owner  possesses  his  right  of  ac- 
cess and  must  hold  that  aud  any  other  such 
right  only  in  virtue  of  and  as  incident  to  his 
riparian  proprietorship.  The  plaintiff's  grant- 
or having  cut  that  off  by  his  deed,  theae  inci- 
dental rights  ceased  also. 

BiaMee  Mtg,  Co,  v.  BlaJaiMe  8&ne  Irm 
Worke,  128  N.  Y.  166. 

The  reservation  must  be  construed  strictly 
against  the  grantor. 

Itee  V.  Van  Auken,  84  Barb.  666. 

Even  if  the  defendant's  grant  of  land  under 
water  could  be  upheld  in  any  respect,  the  state, 
bv  its  grant  of  a  part  of  the  same  lands  to  the 
plaintui,  in  1878,  revoked  pro  tanto  the  grant 
to  the  defendant. 

Kerr  v.  New  York,  W,  8,  d  B.  B,  Co.  18  N. 
Y.  8.  R.  70. 

Mr.  H«  H.  HnstlSf  for  respondent: 

The  commissioners  had  no  right  to  make  a 
grant  except  to  the  adjacent  owner. 

Burner  V.  New  TorkdN  B.  B.  Co.  114  N. 
Y.  428, 16  L.  R  A.  618,  188  N.  Y.  79. 

The  executors  of  Van  Vliet,  dec^ised,  con- 
veyed the  land  (partly  above  and  partly  below 
high-water  mark)  to  the  Hudson  River  Rail- 
road Company,  "reserving  to  the  estate  of  said 
John  Van  Vliet,  deceased,  and  for  the  benefit 
thereof,  all  rights  to  all  lands  lying  below 
high- water  mark  of  the  Hudson  river.^' 

Bv  these  two  deeds  the  plaintiff  has  no  rights 
or  title  to  any  land  except  that  described  in 
said  deeds. 

Bv  the  deed  from  John  Van  Vliet  to  the  de- 
fendant, the  lands  described  therein  are  bound- 
ed on  the  west  or  river  side  by  the  "shore  of 
the  Hudson  river,"  excepting  and  reserving 
from  said  land  the  land  heretofore  conveyed 
to  said  Hudson  River  Railroad  Company. 

By  these  conveyances  the  defendant  became 
the  adjacent  owner.  * 

Rumeey  v.  New  York  dN.  B.  R  Co.  114  N. 
Y.428. 

The  grant  from  the  commissioners  of  the 
land  office  to  Aldridge  is  a  valid  one  for  every 
part  of  the  premises  described  therein. 

17  L.  R.  A. 


If  any  of  the  conditions  imposed  in  the 
grant  have  not  been  complied  with,  the  grant, 
or  any  part  thereof,  is  not  forfdted  unul  de- 
clared so  by  a  court  of  competent  Jurisdiction. 

The  question  of  forfeiture  can  only  be  tested 
in  an  action  in  the  name  of  the  people. 

Knickerbocker  Ice  Co.  v.  ShulU.  116  N.  Y. 
882. 

A  mere  failure  to  perform  a  condition  does 
not  devest  the  estate. 

NieoU  V. New  York  d  KR  Co.  12  N.  Y. 
181;  Towle  v.  Bemsen,  70  N.  Y.  808. 

Pectkhftm,  «/.,  delivered  the  opinion  of 
the  court : 

The  plaintiff  has  brought  these  actions  to 
recover  the  possession  of  certain  lands  in  the 
town  of  Fisnkill  and  county  of  Dutchess  of 
which  it  claims  to  be  the  owner,  and  it  al- 
leges the  defendant  wrongfully  withholds 
the  same  from  it.  The  cases  were  tried  at 
Poughkeepsie  before  one  of  the  Justices  of 
the  supreme  court  without  a  Jury,  and  the 
court  found  that  the  plaintiff  was  not  the 
owner  of  the  lands,  but  that  the  defendant 
was,  and  thereupon  Judgments  were  entered 
in  favor  of  defendant  as  owner  and  against  the 
plaintiff  for  costs.  These  Judgments  were 
upon  appeal  affirmed  by  the  general  term  of 
the  second  department,  and  from'that  affirm- 
ance the  plaintiff  has  appealed  to  this  court. 
The  land  was,  prior  to  tlie  vear  1846,  under 
the  waters  of  the  Hudson  river,  and  on  the 
east  side  thereof.  The  title  to  one  portion 
of  the  adjacent  upland  was  at  that  time  in 
the  executors  of  the  will  of  John  Van  Vliet, 
deceased,  and  the  title  to  the  other  portioL 
was  in  one  Isaac  Brinkerhoff.  The  nuds^^c 
River  Railroad  Company  was  incorporsvei 
by  virtue  of  chapter  216,  Laws  1846,  foi*  the 
purpose  of  constructing  a  railroad  along  the 
east  side  of  Ui^  Hudson  river  from  New 
York  to  Albany.  Pursuant  to  the  provisions 
of  law  the  New  York  Central  Railroad  Com- 
pany and  the  Hudson  River  Railroad  Com- 
pany were  duly  consolidated  in  1860,  under 
the  name  as  given  in  the  title  of  this  action, 
and  such  corporation  has  succeeded  to  all 
the  rights,  powers,  and  privileges  which 
the  Hudson  Kiver  Railroad  Company  was 
possessed  of.  Pursuant  to  the  provisions  of 
section  4  of  the  Act  of  1846,  above  cited,  ex- 
aminations, surveys,  and  maps  were  made 
in  order  to  provide  for  the  most  advan- 
tageous line  for  the  location  of  the  road,  and, 
after  such  examinations  and  surveys  were 
made,  the  directors  of  the  company  duly  des- 
ignated the  line  for  the  roaa  as  it  passed 
along  through  the  town  of  Fishkill,  in  the 
county  of  Dutchess,  and  the  proper  certifi- 
cate thereof  was  duly  filed  in  the  office  of  the 
clerk  of  Dutchess  county,  as  provided  for 
by  law.  The  statute  provided,  further,  that 
this  course  so  selected  and  certified  should 
be  the  line  on  which  the  corporation  should 
construct  its  road.  The  land  in  question 
after  the  course  of  the  road  had  been  duly 
selected  and  adopted,  lay  outside  and  west 
of  the  west  line  of  such  course,  and  under 
the  waters  of  the  Hudson  river.  The  rail- 
road company  obtained  the  strip  of  land 
along  and  upon  which  it  finally  built  its 
road  by  a  conveyance  from  the  executors  of 
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John  Van  Yliet,  deceased,  and  from  Isaac 
Brinkerhofl  and  wife,  the  executors  owning 
the  north  and  BrinkerhofT  and  wife  the  south 
portion  of  such  strip.  By  chapter  80»  Laws 
1848,  the  Legislature  amended  the  Act  of 
1846,  and  by  section  5  of  such  amendment 
it  gave  power  to  the  directors  to  adopt  a  new 
and  altered  location  for  the  road  if  at  any 
time  they  thought  it  best  to  adopt  one  in 
place  and  as  a  substitute  for  the  old  loca- 
tion, and  a  map  of  the  course  as  altered  was 
to  be  filed  in  accordance  with  the  provisions 
of  that  section.  The  railroad  company  built 
and  operated  its  road  on  the  land  conveyed 
to  it  by  the  executors  of  Van  Vliet  and  by 
Brinkerhoff  and  wife,  and  so  continued  for 
about  twenty  years  without  alteration  or 
amendment  of  its  line.  After  the  expiration 
of  that  time,  and  on  the  80th  of  September, 
1868,  the  company  assumed  under  the  Amend- 
ment of  1848  to  modify  its  location  and 
alter  its  line,  and  filed  a  map  thereof  as  pro-. 
Tided  by  law.  The  modification  and  altera- 
tion consisted  simply  in  carrying  or  pushing 
its  original  westerly  exterior  line  some  dis- 
tance further  to  the  west.  Subsequently, 
and  on  tlie  10th  of  November,  1868,  an  adai- 
tional  alteration  and  modification  of  its 
westerly  line  was  made  by  the  company, 
and  a  map  'thereof  filed,  by  which  that  line 
was  carried  still  further  to  the  west.  The 
so  called  ** modifications"  and  "alterations" 
of  the  westerly  line  of  the  location,  course, 
or  route  of  the  railroad  would  include  the 
land  in  question,  and  the  plaintiff  claims 
title  thereto  under  the  provisions  of  the  char- 
ter and  its  amendments,  and  also  by  virtue 
of  a  conveyance  from  the  commissioners  of 
the  land  oflice.  Prior  to  this  time  the  title 
to  the  lands  was  in  the  state. 

We  think  the  plaintiff  acquired  no  title 
to  the  lands  in  question  by  reason  of  these 
alleged  alterations.  By  the  original  Act  of 
1846  the  railroad  company  was  to  adopt  a 
certain  line,  course,  or  way  for  the  rail- 
road, and  such  as  the  directors  should  declare 
most  advantageous,  and  this  course,  so  se- 
lected, the  statute  said  should  be  the  line  on 
which  Uie  road  should  be  built.  The  state, 
however,  did  not  in  any  of  the  statutes  relat- 
ing to  the  railroad  convey  any  land  to  the 
company  which  belonged  to  the  state,  either 
above  or  under  water.  The  Act  of  1846  gave 
no  such  title.  Neither  did  section  1  or  5  of 
the  Amendment  of  1848.  The  most  that 
could  be  urged  was  perhaps  a  mere  implied 
license  to  the  company  to  build  along  the 
course  selected,  even  though  lands  of  the 
state  were  included  therein.  This  gave  no 
title  to  the  land  embraced  in  such  course. 
The  land  was  to  be  acquired  subsequently. 
As  to  lands  belonging  to  individuals,  the 
company  secured  no  title  by  selecting  and 
adopting  a  course  and  filing  a  map.  It  still 
had  to  purchase  such  lands,  or  else  obtain 
them  by  the  exercise  of  the  right  of  eminent 
domain.  There  is  no  provision  in  the  law 
which  makes  a  different  result  where  the 
lands  belong  to  the  state.  Under  the  Gen- 
eral Railroad  Act  of  1850,  the  commissioners 
of  the  land  office  are  empowered,  by  section 
25,  to  grant  to  any  railroad  company  formed 
under  that  Act  any  land  belonging  to  the 
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people  of  the  state  which  may  be  required 
for  the  purpose  of  the  road,  upon  such  tenna 
as  may  be  agreed  on  by  them.  And  by  sec- 
tion 49  of  the  same  Act  all  railroad  compa- 
nies within  the  state  are  ipinted  all  the  pow- 
ers and  privileges  contained  in  the  Act,  so 
that  plaintiff  had  the  right  thereunder  to 
apply  for  a  grant  of  land  under  water,  be- 
longing to  the  state,  if  the  same  was  re- 
quired for  the  purposes  of  its  road,  and  upon 
terms  to  be  agreed  on  between  the  company 
and  the  commissioners  of  the  land  office. 
The  fifteenth  section  of  the  Act  of  1840,  in- 
corporating the  railroad  company,  contem- 
plates the  building  of  a  bridge  over  the 
Spuyten  Duyvel  creek  by  the  company,  and 
also  bridges  over  other  creeks  and  navigable 
streams  and  inlets,  and  the  Act  also  assumes 
that  the  company  will  cross  the  bays  along 
the  river.  But  there  is  no  grant  by  the  state 
of  any  land  tinder  the  water  of  these  bays  or 
inlets,  and  no  title  is  conveyed  by  any  stat- 
ute that  I  have  seen.  The  state  has  permit- 
ted the  building  of  the  road  across  these 
waters,  and  probably,  through  its  commis- 
sioners of  the  land  office,  it  has  granted  in 
most  instances  the  title  to  such  lands  under 
water  as  were  used  by  the  company.  There 
is  nothing,  however,  in  the  statutes  them- 
selves which  operates  as  a  transfer  of  the 
title.  When  the  alterations  made  under  the 
Act  of  1848  called  for  lands  belonging  to  the 
state,  the  title  thereto  was  not  conveyed  by 
the  making  of  such  alterations,  or  by  the 
filing  of  a  map  thereof,  hi  addition  to  this 
view  it  would  seem  that  the  Act  of  1848  ap- 
plies only  to  what  is  in  reality  an  alteration 
of,  and  not  to  that  which  is  a  mere  addition 
to,  the  original  location  or  course.  The  part 
added  is  not  a  new  course,  and  is  in  no  sense 
a  substitute  for  the  old  one,  as  the  statute 
unquestionably  contemplates  it  should  be. 
There  are  thus  two  difficulties  with  the 
plaintiff's  contention  as  to  the  effect  of  the 
alleged  alteration.  The  statute,  in  the  first 
place,  does  not  contemplate  a  mere  addition, 
where  there  is  to  be  no  alteration  and  sub- 
stitution. In  the  next  place,  if  the  altera- 
tion claimed  was  within  the  purview  of  the 
statute,  the  company  would  thereby  be 
clothed  with  a  power  to  so  locate  its  route, 
and  the  necessity  would  still  remain  of  ac- 
quiring the  lana  contained  in  the  proposed 
alteration,  either  by  purchase  or  condemna- 
tion if  from  private  individuals,  or  by  grant 
if  from  the  state.  It  is  too  clear  for  more 
extended  argument  that  the  company  ac- 
quired no  tiUe  to  the  lands  in  question  by 
reason  of  any  assumed  modification  or  al- 
teration of  its  original  course,  and  the  filing 
of  a  map  indicating  such  alteration. 

The  plaintiff,  however,  does  not  rely  alone 
upon  these  alterations.  On  the  26th  of  De- 
cember, 1878,  the  commissioners  of  the  land 
office,  pursuant,  as  is  stated,  to  section  25  of 
the  General  Railroad  Act  already  referred  to. 
granted  to  the  plaintiff  all  the  land  under 
water  embraced  within  the  boundaries  of  its 
amended  locations  of  1868.  The  plaintiff 
now  claims  that  by  virtue  of  the  locations 
made  by  the  railroad  company  in  1868,  and 
of  the  grant  from  the  commissioners  of  the 
land  office  in  1873,  it  has  acquired  title  by 
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legislative  grant  to  the  land  in  que&tion, 
and  that  such  title  is  paramount  to  that  of  the 
defendant.  The  decision  of  this  question 
requires  a  statement  of  some  additional  facts. 
The  conyeyaoces  from  the  executors  of  Van 
Yliet  aid  from  Brinkerhofl  and  wife  to  the 
cailroad  company  embrace  a  strip  of  land 
wide  enough  for  its  tracks  to  be  laid  on,  and 
-the  eastern  boundary  of  this  strip  was  above 
high- water  mark,  and  ran  alons  the  front  of 
the  farm  as  it  had  been  bounded  by  the  river, 
thus  taking  in  the  front  of  ttie  farm  so 
bounded,  and  thereby,  as  is  claimed,  wholly 
•devesting  the  grantors  of  their  character  of 
riparian  or  adjacent  owners.  It  is  through 
•conveyances  made  by  these  grantors  that  the 
•defendant  claims  title  to  the  farm  lands 
immediately  east  of  the  strip  of  land  so 
granted  to  the  company,  add  it  is  by  reason 
•of  such  conveyances  that  the  defendant  claims 
to  be  owner  of  the  adjacent  uplands,  and 
hence  a  proper  part^  to  receive  a  grant  from 
the  state  of  the  adjoining  lands  under  water. 
The  deed  from  the  executors  to  the  railroad 
<x)mpany  contained  this  declaration:  The 
«aid  parties  of  the  first  part,  however,  here- 
by reserve  to  the  estate  of  said  John  Van 
Vliet,  deceased,  and  for  the  benefit  thereof, 
all  rights  to  all  lands  Ijing  below  high- water 
mark  of  the  Hudson  nvcr,  except  such  por- 
tion as  is  taken  for  the  use  ana  occupation 
•of  said  road  as  laid  out  and  located  as  afore- 
«aid,  and  as  particularly  described  in  said 
map.  The  deed  from  Brinkerhoff  and  wife 
•contained  a  similar  declaration.  Both  deeds 
•conveyed  the  respective  lands  to  the  company 
•as  a  strip  of  land  (using  the  language  of  the 
4eed)  tluough  the  lands  and  premises  of  the 
grantors,  **  as  laid  out  and  located  as  part  of 
the  route  of  the  railroad  as  then  located,  and 
more  fully  shown  on  the  map  annexed." 
The  deed  from  the  executors  of  Van  Vliet 
•dated  April  1,  1851,  to  defendant,  was  made 
"subject,  nevertheless,  and  hereby  especially 
•excepting  and  reserving  from  the  within- 
•described  lot  of  land  the  line  of  the  Hudson 
River  Railroad  as  now  In  the  use  and  occu- 
pation of  the  said  Hudson  River  Railroad 
-Company. "  The  deed  from  Brinkerhoff  and 
wife  to  defendant,  and  dated  January  2, 
1854,  contained  substantially  the  same  ex- 
<»ption.  The  defendant,  having  thus  become 
the  owner  of  the  upland  farm  from  which 
this  strip  was  tc^en  for  the  purposes  of  and 
by  the  railroad  company,  made  application 
to  the  commissioners  of  the  land  office  and 
filed  his  petition  to  them  on  the  14th  of  May, 
1867,  asking  for  a  grant  of  land  under  water 
adjacent  to  his  upland.  This  application 
would  seem  to  have  been  opposed  by  the 
railroad  company,  and,  while  it  was  pend- 
ing before  the  commissioners,  the  company 
on  the  80th  of  September  and  the  10th  of 
November,  1868,  assumed  to  make  the  alter- 
ations in  its  course  as  already  described. 
On  the  5th  of  May,  1869,  the  commissioneid 
of  the  land  office  granted  the  application  of 
the  defendant,  ana  issued  a  patent  to  him 
for  the  lands  under  water,  which  are  the  same 
lands  embraced  in  the  complaint  herein. 
This  patent  was  made  "subject  to  all  rights 
and  privileges  in  and  to  said  premises'  or 
any  part  thereof,  which  the  Hudson  River 
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Railroad  Company  may  have  acquired  under 
its  charter.'' 

The  patent  from  the  commissioners  of  the 
land  office  to  the  plaintiff  bears  date  De- 
cember 26,  1878,  more  than  four  years  sub- 
sequent to  that  of  the  defendant.  The  pat- 
ent to  the  defendant,  being  prior  in  point  of 
time  to  that  granted  to  olaintiff,  would  seem 
to  make  the  title  of  the  defendant  the  better 
of  the  two.  The  plaintiff  answers  this  by 
stating  that  the  defendant  was  not  the  owner 
of  the  adjoining  upland,  and  consequently 
could  not  legally  obtain  a  grant  of  these 
lands  under  water.  It  is  further  stated  that 
the  patent  to  defendant  was  granted  expressly 
subject  to  all  rights  and  privileges  in  and  to 
the  premises,  or  any  part  thereof,  which  the 
railroad  had  acquired  under  its  diarter. 
The  Act,  (chapter  283,  Laws  I860,)  while 
providing  for  the  granting  of  lands  under 
water  to  the  proprietor  of  the  adjacent  up- 
land, also  prohibits  the  commissioners  from 
making  any  grant  to  interfere  with  the  rights 
of  the  Hudson  River  Railroad  Company. 
What  those  riglits  were  must  be  determined. 
The  simple  claim  that  the  patent  of  the  de- 
fendant 18  void,  because  he  was  not  the  up- 
land proprietor,  (even  if  well  founded  in 
fact,)  could  not  be  urged  in  this  action, 
which  is  a  purely  legal  one  to  obtain  posses- 
sion of  real  estate  on  Uie  ground  that  plaintiff 
is  the  ovmer  thereof.  There  is  no  fact  set  up 
in  the  complaint  calling  for  the  exercise  of 
the  e<^uitable  powers  of  the  court,  and  the 
plaintiff  must  succeed  by  showing  the  better 
legal  title.  It  has  been  frequently  held  that 
a  patent  such  as  this,  which  is  not  void  on  its 
face,  and  which  requires  evidence  dehoT9  the 
instrument  to  show  its  invalidity,  can  only  be 
assailed  in  a  direct  proceeding  to  review  the 
action  of  the  commissioners,  or  by  an  action 
in  equity  to  set  aside  the  patent.  Elak^Ue 
Mfg.  Co,  V.  BlakOee'i  Sons'  Iron  Works,  129 
iN.  Y.  155,  and  cases  cited.  The  claim  that 
defendant  could  not  legally  obtain  a  grant 
of  these  lands,  because  not  the  owner  of  the 
upland,  is  thus  disposed  of  so  far  as  this 
action  is  concerned. 

We  have  seen  that  the  plaintiff,  by  assum- 
ing to  make  the  alterations  alluded  to,  ac- 
quired no  legal  title  to  the  land  embraced 
within  the  limits  of  the  proposed  alteration. 
If  it  be  conceded  that  the  company  had  power 
to  alter  its  course  in  the  manner  it  assumed 
to  do,  the  alteration  did  not  in  any  manner 
affect  the  power  of  the  commissioners  of  the 
land  office  to  make  a  grant  to  an  upland  pro- 
prietor of  the  land  under  water,  although  it 
was  included  in  the  proposed  alteration.  A 
private  owner  of  land  prior  to  the  purchnse 
or  condemnation  thereof  by  a  railroad  would 
not  be  precluded  from  selling  it  becau.se  ii 
was  included  within  the  terms  of  the  original 
or  altered  location  of  the  road.  And  tiic 
commissioners  of  the  land  office  would  nm 
on  that  ground  be  prevented  from  granting 
such  lands,  any  more  than  an  individual 
owner.  The  ri^ht  is  given  to  the  commis- 
sioners, by  section  25  of  the  Railroad  Act  of 
1850,  to  grant  to  the  company  any  land  be- 
longing to  the  people  of  the  state  which 
may  be  required  for  the  use  of  the  railroad, 
on  such  terms  as  may  be  agreed  upon  by 
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them.  The  fact  that  the  lands  are  included 
in  a  proposed  alteration  of  the  course  of  the 
road  may  be  evidence  that  they  are  needed 
by  the  company  for  its  use,  and  when  the 
company  makes  its  application  to  the  com- 
missioners, if  the  lands  still  belong  to  the 
state,  the  commissioners  may  grant  ttiem  on 
terms  to  be  agreed  upon.  There  is  nothing 
in  the  statute,  however,  which  in  any  way 
affected  the  power  of  the  commissioners  to 
icrant  the  lands  to  an  upland  proprietor  after 
the  proposed -alteration  has  been  surveyed 
and  mapped,  as  well  as  before.  If  the  com- 
missioners have  so  conveyed,  the  company 
must  negotiate  with  their  grantee.  If  they 
have  not  conveyed,  then  the  terms  upon 
which  the  conveyance  is  to  be  made  must  b^ 
agreed  upon  between  the  commissioners  and 
the  company,  and  there  Is  nothing  in  the 
statute  mm  which  it  is  to  be  inferred  that 
the  commissioners  are  under  any  obligation 
to  convey  for  less  than  the  value' of  the  land, 
or  upon  any  more  favorable  terms  than  thev 
would  impose  upon  the  owner  of  the  uplana. 
At  the  time  of  the  granting  of  the  patent  to 
the  defendant,  there  were  no  rights  or  priv- 
ileges, properly  so  called,  vested  in  the  com- 
pany to  which  the  patent  to  the  defendant 
was  subject.  The  right  to  applv  to  the  com- 
missioners for  a  grant  of  land  belonging  to 
the  people  was  not  touched ;  and  the  right  to 
prevent  the  commissioners  from  granting 
land  under  water  belonging  to  the  people  to 
the  upland  proprietor  dia  not  exist,  and 
hence  was  not  invaded.  It  is  thus  apparent 
that  neither  claim  of  the  plaintiff  is  adequate 
as  an  answer  to  priority  of  the  patent  to  tiie 
defendant. 

As  the  case  is  here,  however,  we  think  it 
proper  to  decide  the  other  question  before 
us,  whether  the  defendant,  at  the  time  he 
took  the  grant  from  the  commissionen,  was 
an  upland  owner,  within  the  meaning  of  the 
statute  upon  that  subject.  This  point  has 
been  fully  argued  by  counsel  for  the  respect- 
ive parties,  and  we  think  it  iiiould  be  met 
and  decided  now.  The  case  of  Bumtey  v. 
Neto  York  <fc  y.  E,  R.  Go,  114  N.  Y.  428, 
would  seem  to  be  nearly  decisive  of  ti^is. 
It  is  true  there  is  some  difference  in  the 
facts.  In  the  Bum$ey  Caae  the  railroad  was 
built  partly  on  an  embankment  and  partly 
on  piles  through  the  waters  of  the  river,  and 
at  some  distance  fiom  the  shore,  and  the  tide 
ebbed  and  flowed  in  the  intervening  space. 
In  this  case  the  company  received  a  grant 
which  takes  in  a  strip  partly  below  and 
partly  above  high- water  mark.  This  fact 
the  plaintiff  urj^es  is  most  material,  for  it 
is  claimed  it  is  thereby  made  a  riparian 
owner,  and,  even  if  it  could  not  itself  re- 
ceive a  grant  as  such,  (which  it  does  not  ad- 
mit,^ it  prevents  the  owner  of  the  land  ad- 
joining its  own  from  being  regarded  as  a 
riparian  owner,  and  hence  prevents  the 
granting  of  a  patent  for  lands  under  water 
to  him.  The  fact  that  a  small  quantity  of 
water  intervened  between  the  shore  and  the 
railroad  was  not  regarded  in  the  Bumsey  Case 
as  very  material.  The  fact  was  adverted  to 
as  bringing  the  plaintiff  directlv  within  the 
class  of  persons  indicated  by  the  statute  to 
whom  grants  of  land  under  water  might  be 
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made.  But  the  character  of  the  occupation 
of  the  land  by  the  railroad  company,  and 
whether  it  fairly  could  come  within  the 
meaning  of  the  statute  as  an  owner  of  up- 
land  to  which  a  grant  of  adjacent  lands  un- 
der water  could  m  made,  were  the  two  main 
points  discussed  in  the  opinion,  and  upon 
which  the  strength  of  the  reasoning  was  ex- 
pended. It  was  said  that  it  could  not  be  so 
regarded,  and  the  reasons  given  are,  we 
think,  quite  satisfactory.  It  is  unneoeBsary 
to  here  repeat  them.  The  counsel  for  tlie 
plaintiff  does  not  claim  the  lands  by  virtue 
of  its  own  ownership  of  the  upland,  but 
under  a  different  statute.  General  Railroad 
Act  of  1850,  §§  d5,  49.  It  is  said,  however, 
that  by  the  deeds  to  the  company  the  defend- 
ant's grantors  destroyed  their  rights  to  jbl 
grant,  and  put  such  a  grant  forever  beyond 
the  reach  either  of  themselves  or  their  grant- 
ees, and  that  by  virtue  of  such  deeds  they 
vested  the  company  with  rights  inconsistent 
with  any  right  to  a  grant  on  their  part. 
We  have  held  that  the  power  conferred  by 
statute  upon  the  commissioners  of  the  land 
ofQce  authorizes  them  to  convey  lands  under 
water  to  the  owners  of  the  adjacent  uplands, 
and  that  those  owners  when  they  oonveyei 
the  uplands  could  not  reserve  the  right  to 
obtain  a  grant  of  the  adjoining  lands  under 
water.  This  was  because  the  right  or  priv- 
ilege conferred  by  the  statute  is  regarded  as 
appurtenant  to  the  upland,  and  vests  in  the 
owner  thereof,  and  it  cannot  exist  severed 
from  such  ownership.  Biakilee  Hffg.  (h.  v. 
BkMee'9  Scnu*  Iran  Works,  129  N.  Y.  155. 
If  the  defendant's  grantors,  by  their  deeds 
to  the  railroad  company,  ceased  to  occupy 
the  position  of  owners  of  the  adjoining  up- 
lands, within  the  meaning  of  the  statute,  it 
would  probably  follow  that  the  patent  to  the 
defenduit  was  illegal.  We  do  not,  however, 
so  regard  the  effect  of  these  conveyanoes. 
The  company  took  the  lands  for  the  use  of 
its  road,  ana  for  that  only.  The  deeds  con- 
veyed the  land  for  that  purpose  only.  At 
the  time  when  the  strip  was  conveyed  to  the 
company,  it  had  detennined  and  located  its 
line,  and  the  conveyance  simply  granted 
that  which  was  included  in  such  location. 
The  company  received  and  holds  such  land 
in  fee  simple  by  the  voluntary  grant  of  Uie 
former  owners,  and  by  the  provisions  of  the 
statute  it  holds  such  real  estate,  and  can  use 
it  only  for  the  purposes  expressed  in  its  char- 
ter,— ^that  of  the  maintenance,  construction, 
and  accommodation  of  the  railroad.  For 
this  purpose  only  the  land  can  be  used,  and, 
although  the  title  granted  to  the  company 
is  a  fee,  yet,  as  thus  burdened  and  restricted, 
we  think  the  grantor  in  conveying  the  strip 
did  not  thereby  cease  to  be  the  owner  of  the 
upland,  within  the  meaning  of  the  statute. 
The  conveyance  to  the  railroad  of  the  strip 
in  question  is  in  its  effects  entirely  unlike 
the  conveyance -to  a  private  individual  in 
fee  simple.  In  the  latter  case  it  may  well 
be  the  grantor  even  of  so  narrow  a  strip 
would  lose  his  character  of  riparian  owner, 
and  the  f^rantee  would  acquire  it  But  whea 
we  consider  the  purpose  of  the  conveyance 
to  the  railroad,  and  the  limitations  to  its  use 
which  the  statute  itself  placed  upon  the 
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eompany,  It  becomes  entirely  plain  that  the 
l^rantor  ought  not  to  lose  his  (maracter  of  ri* 
parian  owner  where  he  retains  the  property 
immediately  adjoining  that  which  he  con- 
▼eys.  Laws  1846,  chap.  21Q,  §  9;  Laws 
1848,  chap.  80,  §  9.  Grants  of  land  under 
"water  were  authorized  to  be  made  to  the  up- 
land proprietor  for  the  purposie  of  promot- 
ing the  commerce  of  the  state.  A  railroad 
comi>any  authorized  only  to  do  the  business 
provided  by  its  charter  as  a  railroad  could 
certainly  not  promote  the  commerce  of  the 
state,  and  hence  would  not  come  within  the 
class  of  persons  named  by  the  acts  conferring 
pow^er  to  convey  lands  under  water  for  the 
purposes  named  in  the  acts.  This  has  been 
so  stated  by  JtM^  Brown  in  his  opinion  in 
the  i^iffJiMV  Case,  and  I  fully  concur  there- 
in. The  limitation  placed  by  the  statute 
upon  the  use  of  this  strip  of  land  by  the  rail- 
road company  precludes  the  ordinary  conse- 
quences from  attaching  to  a  conyeyance  in 
fee  of  land.  The  grantor  still  remiains  the 
owner  of  the  adjoining  upland,  within  the 
meaning  of  the  statute,  and  he  or  his  mnt- 
ees  are  the  persons  to  whom  a  mnt  of  land 
under  water  may  properly  ana  legally  be 
made.  The  defendant  having  reoeivea  his 
patent  prior  to  that  granted  to  plaintiff,  and 
the  plaintiff  tiien  having  no  rights  or  priv- 
ileges to  which  the  defendant's  patent  was 
subject^  it  follows  that  a  defense  to  this  ac- 
tion was  established.  Upon  a  review  of  the 
whole  case  we  are  persuaded  the  plaintiff 
failed  to  make  out  axiy  title,  and  that  the 
defendant  duly  proved  that  he  was  himself 
the  owner  of  uie  land  in  controversy. 

We  have  looked  at  all  the  questions  pre- 
sented and  argued  by  plaintiff's  counsel,  and 
we  think  no  error  was  committed  on  the 
trial,  and  the  judgment  of  the  general  term 
should  therefore  be  afflrmfed,  with  costs. 

All  concur. 


Josle  QUILTY,  by  Her  Guardian,  Retpt.^ 
Bebecca  B.  BATTIB  et  al.,  Appte. 
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1.  A  mmrrled  womaA  is  liable  Ibr  an  in- 
iurjr  eansed  hy  the  fbtte  of  her  bns- 
D*iid*8  doflf  whloh  she  harbors  on  her  own 
pxemiaes  with  knowledge  of  tti  vicious  propen- 


S«  The  owner  of  a  dogp  without  knowl- 
ed^^  of  its  Tleioiis  propensities  is  not 
liable  Ibr  damages  caused  by  Iti  bite  ai- 
thoogb  hta  wife  on  whose  premises  it  is  kept  is 
fOand  liable  on  the  ground  that  she  harbored  the 
dos  knowing  of  sooh  vloioas  propensities. 

(October  i,  ISML) 

APPEAL  by  defendants  from  a  Judgment  of 
the  General  Term  of  the  Supreme  Court, 
Third  Bepartment,  affirming  a  judgment  of 
the  Washington  County  Circuit  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 


ages for  personal  injuries  inflicted  by  a  dog. 
Affirmed  ae  to  one  difendani  and  reversed  <m% 
the  other. 

The  facts  are  stated  in  the  opinion. 

Mr.  L.  H.  Northnp*  with  Mr,  Job  O* 
Sherman*  for  appellants: 

It  is  the  owner  of  the  dog,  or  other  domestic 
animal,  that  is  liable  for  the  acts  of  theanimaL 

Eotoe  V.  Smith,  45  N.  T.  380;  Baum  v.  Mul- 
«»»,47N.  Y.  677. 

The  defendant,  Joseph  M.  Battle,  was  im- 
properly Joined  as  a  defendant,  and  no  cause 
of  action  for  which  he  is  liable  was  proved 
against  him. 

If  any  cause  of  action  was  proved,  it  was 
against  the  defendant,  Mrs.  Battle,  for  matters 
having  relation  to  her  sole,  separate  property. 

Bofoe  v.  8mith,  eupra;  Tonawanda  a.  Go, 
y.  Munger,  5  Denio,  265,  49  Am.  Dec.  289; 
2  HiU.  Torts.  82;  Baumv.  Mullen,  eupra. 

Mr,  Matthew  Hale*  also  for  appellants: 

The  court  erred  in  holding  that  the  defend- 
ant Rebecca  B.  Battle  being  a  married  woman, 
living  with  her  husband  upon  premises  which 
she  owned,  was  liable  for  an  injury  caused  by 
the  bite  of  a  dog  owned  by  her  husband,  and 
kept  by  him  upon  her  premises. 

AcUons  for  injuries  done  by  dogs  or  other 
animals  are  usually  brought  against  the  owner 
of  such  animals. 

£bnw  V.  Ward,  86  How.  Pr.  255;  Diekeou 
y.  Me(S»y,  89  N.  Y.  400:  Fartenhnmer  v.  Van 
Order  JX^  Barb.  479:  iellif  v.  7\Uon,  2  Abb. 
App.  I>ec.  495;  BuMey  v.  Leonard,  4  Deoio, 
500;  liider  v.  WliiU,  65  K.  Y.  54,  22  Am.  Rep. 
600;  MuUen  v.  MeKeeton,  78  N.  Y.  196. 29  Am. 
Rep.  128. 

An  animal  is  not  to  be  deemed  as  kept  by  a 
defendant,  under  the  authorities,  unless  it  is 
under  the  defendant's  management  and  con- 
trol. 

Briee  v.  Bauer,  11  Cent.  Rep.  827, 108  N.  Y. 
428. 

The  mere  fact  that  the  animal  was  kept  or 
was  found  upon  premises  belonging  to  the  de- 
fendant has  never  been  held  sufficient  to  es- 
tablish the  liability  of  the  owner  of  the  prem- 
ises as  a  keeper  of  the  animal. 

See  Smith  v.  Great  Eastern  B.  Go.  L.KZ 
C.  P.  4. 

The  defendant  Rebecca  B.  Battle  was  not 
made  responsible  for  the  acts  of  her  husband's 
dog,  by  the  fact  that  she  owned  the  premises 
on  which  die  and  her  husband  resided,  and  the 
dog  was  kept 

The  husband  is  the  head  of  the  family.  He 
decides  where  the  family  residence  shall  be, 
and  may  change  it  as  often  as  his  pleasure, 
business,  or  health  dictates,  and  his  wife  must 
live  where  he  directs  as  long  as  he  acts  in  good 
faith. 

9  Am.  &  Eng.  Encyclop.  Law,  812;  Orover 
v.  Alcott,  11  Mich.  485. 

On  an  Indictment  against  a  defendant  for 
keeping  a  house  of  ill-rame,  the  facts  that  the 
house  was  owned  by  his  wife,  and  that  she 
lived  there  and  carried  on  the  business  and  re- 
ceived all  the  profits,  were  held  to  be  no  de- 
fense. 


Koxa— The  anthorltles  bearing  upon  the  ques- 
tion of  a  wlfe*8  Itabllity  for  harboring  her  hus- 
band^ vicious  dog  are  so  folly  furnished  in  the  re- 
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port  of  the  above  case  that  we  do  not  deem  anj 
further  attempt  to  present  them  desirable. 
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Com.  Y,  Wood,  97  Mass.  225.  See  also  Com, 
y.  Pratt,  126  Mass.  462;  Com.  v.  Carroll,  124 
Mass.  80. 

Where  a  tort  was  committed  by  the  wife  in 
the  presence  and  by  the  direction  of  the  hus- 
band, she  is  not  personally  liable,  and  his  pres- 
ence furnishes  evidence  and  affords  a  presump- 
tion of  bis  direction. 

The  common-law  rule  in  this  respect  has  not 
been  changed  by  statute. 

And  the  common  law  as  to  the  relations  of 
husband  and  wife,  and  the  rights  of  each,  re- 
mains in  full  force,ezcept  so  far  as  it  has  been 
changed  by  statute. 

Bertles  v.  Nunan,  92  N.  Y.  152;  FOggerald 
y.  Quann,  12  Cent.  Rep.  745,  109  N.  T.  441; 
Jooss  V.  Fey,  129  N.  Y.  17;  Porter  v.  Dunn. 
181  N.  Y.  814;  Be  Kaufman,  15  L.  R.  A.  292, 
181  N.  Y.  620. 

The  fact  that  the  wife  owns  the  fee  of  the 
land  upon  which  the  house  stands,  and  that 
she  resides  there  with  him,  Is  not  inconsistent 
with  the  husband  having  such  a  possession  of 
the  house  as  entitles  him  to  maintain  an  action 
against  a  trespasser  for  forcibly  entering  it. 

Alexander  v.  Hard,  64 N.  Y.  228. 

Actions  against  owners  or  keepers  of  danger- 
ous animals  are  maintained  solely  upon  the 
fround  of  the  negligence  of  such  owners  or 
eepers  in  not  taking  proper  care  of  them. 

2  Shearm.  &  Redf.  Neg.  4th  ed.  §  626;  Earl 
v.  Van  AUtyne,  8  Barb.  680;  deribner  v.  Eel- 
ley,  88  Barb.  14;  Meredith  v.  Reed,  26  Ind.  884. 

Mr.  C.  C.  Van  Kirk,  for  respondent: 

Such  an  action  is  maintained  when  the  plain- 
tiff shows: 

1.  That  the  dog  bit  plaintiff. 

2.  That  the  dog  was  a  vicious  animal. 
8.  That  defencUntsknew  it  was  vicious. 

4.  That  the  defendant  owned  the  dog,  or 
harbored  or  kept  the  dog,  allowing  it  to  reside 
on  her  premises. 

Keenan  v.  Qutta  Pereha  d  B,  Mfg,  Co.  46 
Hun,  544,  27  N.  Y.  Week.  Dig.  483,  87  Alb. 
L.  J.  208;  fAHfrnie  v.  Terry,  17  Wend.  497,  81 
Am.  Dec.  806;  MuUer  v.  McKesson,  78  N.  Y. 
195.  29  Am.  Rep.  128;  Briee  v.  Bauer,  11  Cent. 
Rep.  827.  108  N.  Y.  428. 

One  who  harbors  or  keeps  a  dog,  with  knowl- 
edge that  it  has  attackea  a  human  being,  is 
responsible  for  the  subsequent  injuries  inflicted 
by  the  animal. 

KeeTian  v.  Outia  Pereha  d  R,  MJg.  Co,  and 
Briee Y,  Bauer,  supra. 

One  who  allows  a  vicious  dog  to  reside,  un- 
confined,  on  her  premises,  knowing  it  to  be 
vicious,  is  amenable  for  the  injury  it  does. 

McKone  v.  Wood,  6  Car.  &  P.  1;  Lynch  v. 
McNaUy,  78  N.  Y.  847;  Brice  v.  Bauer  and 
Keenan  v.  Gutta  Perclia  d  B,  Mfg,  Co,  supra; 
KeUy  V.  Tilton,  8  Keyes,  263;  Whart.  Neg. 
715,  §  925;  Shearm.  &  Redf.  Neg.  227;  Valen- 
tine V.  Cole,  1  N.  Y.  S.  R  719. 

One  who  keeps  a  vicious  dog  is  liable  for  the 
injury  it  does,  because  thereby  the  dog  is 
where  it  can  do  the  injury,  and  so  threatens  the 
public  safety. 

Wemler  v.  McCoiter,  22  JBEun,  61;  McKone 
V.  Wood,  supra. 

To  allow  a  vicious  dog  on  her  premises  was 
a  wrongful  act  on  the  part  of  defendant^  Mrs. 
Battle. 
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Kelly  V.  Tilton,  supra;  Smith  t.  Pdah^  9 
Strange,  1264. 

She  is  liable  for  allowing  this  vidoos  dog  to 
reside  on  her  premises,  because  thereby  she  is 
maintaining  a  nuisance  upon  her  premises. 

A  vicious  dog  is  a  public  nuisance. 

MuUer  v.  McKeseoth,  supra;  Wheeler  v. 
Brant,  28  Barb.  824 

An  owner  of  real  property  is  liable  for  an 
injury  caused  by  a  nuisance  thereon. 

Wemler  v.  McCotter,  and  Wheeier  ▼.  Brant, 
supra;  Bowe  v.  Smith,  45  N.  Y.  288. 

A  wife's  real  and  personal  estate  is  her  sole 
and  separate  property  and  it  is  "not  subject  to 
the  interference  or  control  of  her  husband." 

N.  Y.  Laws  I860,  chap.  90;  Case  v.  Case,  49 
Hun,  88;  Rou>e  v.  Smith,  supra, 

A  mairied  woman  owning  the  premises  on 
which  she  lives,  though  her  husband  lives 
with  her,  still  is  in  full  possession  of  the  prem- 
ises and  is  the  legal  occupant,  stiUhas  the  full 
control  of  her  premises  and  may  harbor  a  dog 
thereon,  and  still  owns  and  controls  her  per- 
sonal property. 

Porter  v.  McGrath,  9  Jones  &  8.  84;  Martin 
V.  Beetor,  3  East  Rep.  555;  Mead  v.  Strattan, 
87  N.  Y.  498,  41  Am;  Rep.  886. 

Being  the  owner  and  legal  occupant  of  the 
premises,  Mrs.  Battie  is  subject  to  the  liabili- 
ties and  duties  incident  to  such  ownership, 
among  which  is  liability  for  trespass,  nui- 
sance, and  harboring  ferocious  animalsL 

Vaientine  v.  Cole  and  Wemler  y.  MeCotter, 
supra;  MuUer  v.  McKesson,  10  Hun,  47. 

It  is  carrying  the  husband's  preference  too 
far  to  hold  that  he  can  compel  his  wife  to  keep 
a  dangerous,  vicious  dog  unrestrained  on  the 
premises  which  she  owns  and  personally  con- 
trols, thus  imperiling  all  dtisens  who  Uve  near 
or  pass  near. 

WcTiiler  V.  McCotter,  supra:  Hutehins  v. 
Smith,  68  Barb.  251;  Boute  v.  Smithy  supra. 

She  is  liable  for  allowing  this  vicious  dog  to 
reside  on  the  premises,  knowing  it  was  vicious. 

Valentine  v.  CoU,  1  K.  Y.  S.  R  719;  Loomis 
▼.  Terry,  17  Wend.  497,  81  Am.  Dec.  806. 

That  she  is  a  married  woman,  and  that  her 
husband  lives  with  her  on  her  premisea,  does 
not  avoid  her  liability. 

Valentine  v.  Cole,  Bowe  v.  Smith  and  Mead 
V.  Stratum,  supra. 

The  husband  is  liable  for  the  personal  torts 
of  his  wife 

Bertles  v.  Nunan,  92  N.  Y.  152;  FUzgerald 
V.  quann,  12  Cent.  Rep.  745,  109  N.  Y.  441; 
Mangam  v.  Peek,  111  N.  Y.  401;  Benmett  v. 
Bennett,  6  L.  R.  A.  558,  116  N.  Y.  596. 

An  action  brought  against  a  married  woman 
for  injuries  done  by  a  vicious  dog  harbored  by 
her  is  not  an  action  affecting  ner  separate 
estate. 

Qenene  v.  De  FbreH,  49  Hun,  864. 

This  is  not  an  action  to  recover  for  a  negli- 
gent act,  as  the  word  "negligent"  is  generafiy 
used  in  law,  of  defendant  Rebecca. 

Wemler  v.  McCotter,  supra;  MuUer  y.  Mc- 
Kesson, 78  K.  Y.  195,  iA  Am.  Rep.  123; 
Keenan  v.  Outta  Pereha  d  EL  Mfg,  Co,  46 
Hun,  544,  27  N.  Y.  Week,  Dig.  438,  87  Alb. 
L.  J.  208. 

It  should  be  held  that  defendant  Rebecca  is 
'  liable  because  of  maintaining  a  nmsanoe  upon 
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her  premises,  and  that  her  wron^al  act  was  In 
the  management  of  her  estate,  and  that  this 
was  an  action  affecting  her  separate  estate,  then 
the  complaint  should  Be  maintained  against  de- 
fendant Rebecca  and  dismissed  against  de- 
fendant Joseph  M. 

I^ank  Y,  Mutual  L.  Ins,  Ch.  8  Cent  Rep. 
414.  102  N.  Y.  279;  QoodseU  v.  Western  U. 
TeUg.  Co.  11  Cent.  Rep.  911, 109  N.  T.  151;  N. 
Y.  Code  Civ.  Proc.  §  1317;  Buau  v.  Caffe,  9 
L.  R.  A.  693,  122  N.  Y.  808. 

Mayiiardt  Jl,  deUvered  the  opinion  of  the 
court: 

The  plaintiff  has  recovered  against  both  de- 
fendants, who  are  husband  and  wife,  for  in- 
iuries  resulting  from  the  bite  of  a  vicious  dog. 
The  liability  of  the  wife  is  disputed  on  the 

f  rounds  that  she  is  a  married  woman,  that  the 
og  belonged  to  her  husband,  and  that  she  is 
not  responsible  for  the  trespasses  committed 
by  it.  There  is  no  conflict  in  the  evidence 
upon  any  material  point  affecting  her  liability. 
She  had  been  the  owner  of  the  premises  where 
the  dog  was  kept  since  December,  1867.  They 
formerly  belonged  to  her  husband,  and  when 
she  acquired  title  the  dog  remained  Uiere,  and 
was  fed  and  cared  for  by  her.  It  was  ^own 
to  have  had  vicious  propensities,  to  her  knowl- 
edge, and  on  one  occasion  she  interfered  to  pro- 
tect it  when  a  person  whom  it  had  attacKed 
attempted  to  strike  it  in  self-defense.  She 
bore  the  expenses  of  the  household,  and,  with 
her  husband,  constituted  the  entire  family. 
There  is  no  proof  in  the  record  that  he  had 
any  property  there,  except  the  dog,  or  that  he 
had  the  care  or  management  of  his  wife's 
property,  or  was  in  possession  of  it  as  her  ten- 
ant, or  assumed  to  control  or  direct  her  with 
respect  to  the  domestic  animals  which  should 
be  kept  upon  the  place.  As  stated  in  Addison 
on  Torts,  (Dud.  &  B.  ed.  p.  230,)  it  is  not  ma- 
terial in  actions  of  this  character  whether  the 
defendant  is  the  owner  of  the  dog  or  not.  It 
is  enough  for  the  maintenance  of  the  action 
that  he  keeps  the  do^;  and  the  harboring  a 
dog  about  one's  premises,  or  allowing  it  to  be 
or  resort  there,  is  a  sufQcient  keeping  to  sup- 
port the  action.  As  soon  as  such  an  animal  is 
known  to  be  mischievous,  it  is  the  duty  of  the 
person  whose  premises  it  frequents  to  send  it 
away  or  cause  it  to  be  destroyed.  The  trial 
judire  charged  the  jury,  in  substance,  that  if 
the  dog  was  vicious,  and  Mrs.  Battle  knew  it, 
and  with  such  knowledge  of  its  viciousness 
kept  and  harbored  it  upon  her  premises,  she 
was  liable  for  the  injuiy  which  plaintiff  had 
sustained.  It  is  not  denied  that  this  instruc- 
tion was  unexceptionable,  unless  the  defendant 
was  relieved  from  liability  because  of  the 
fact  that  the  dog  was  the  property  of  her  hus- 
band, and  that  he  lived  with  her  in  the  house 
and  upon  the  premises  where  it  was  harbored 
and  kept.  A  vicious  domestic  animal,  if  per- 
mitted to  run  at  large,  is  a  nuisance,  and  a  per- 
son who  knowingly  keeps  or  harbors  it,  and 
thus  affords  It  a  place  of  refuge  and  protection, 
is  liable  for  the  maintenance  of  a  nuisance, 
and  for  all  the  damages  directly  resulting  from 
it.  The  question,  therefore,  presented  by  this 
appeal,  when  plainly  stated,  is  whether  a  mar- 
ried woman,  under  the  laws  of  this  state,  has 
not  such  freedom  of  control  over  her  own  real 
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property  that  her  husband  can,  without  her 
consent  and  against  her  will,  establish  and 
maintain  a  nuisance  upon  it.  The  form  in 
which  it  here  arises  most  favorable  to  the 
appellants  is  upon  their  request  for  an  in- 
struction to  the  jury  that  the  husband  is  the 
head  of  the  family,  and  controls  what  domestic 
animals  shall  be  admitted  to  the  household  or 
kept  about  the  house;  to  which  the  trial  judge 
responded:  '  "I  so  charge,  where  the  husband 
is  the  owner  of  the  property;  but,  where  the 
wife  is  the  owner  of  the  property,  I  decline  to 
charge  that." 

The  Married  Woman's  Act  of  1848  (chap. 
200,  amended  by  chapter  375  of  1849)  empow- 
ered Mrs.  Battle  to  take  and  hold  this  real 
property  to  her  sole  and  separate  use,  and  to 
convey  and  dispose  of  it,  and  its  rents,  issues, 
and  profits,  in  the  same  manner  and  with  like 
effect  as  if  she  was  unmarried  ;  and  declared 
that  it  should  not  be  subiect  to  the  disposal  of 
her  husband,  or  liable  for  his  debts.  There 
does  not  seem  to  be  much  room  for  doubt  as 
to  the  scope  and  object  of  this  legislation.  It 
effectually  removes  the  common-law  disability 
of  the  wife  which  deprived  her  of  the  posses- 
sion and  control  of  her  property  during  covert- 
ure, and,  to  that  extent,  it  extinguished  the 
common-law  rights  and  powers  of  the  hus- 
band. Because  it  is  in  derogation  of  his 
common-law  privileges,  it  is  to  be  rigidly  ap- 
plied, and  not  extended  by  implication  beyond 
its  strict  letter;  but  it  is  also  a  remedial  act, 
and  as  to  its  clearly  expressed  subject-matter 
it  should  have  a  liberal  construction.  Full 
and  absolute  ownership  of '"idl  property  which 
the  wife  might  have  or  acquire,  with  all  its  in- 
cidents, privileges,  and  biudens,  was  evident- 
ly conferred  upon  her  by  this  statute.  In  the 
acquisition  and  enjoyment  of  such  property 
she  shall  be  deemed  to  be  an  unmarried  wom^ 
an.  Marital  control  of  it  was  completely 
abrogated;  not  a  trace  of  it  was  permitted  to 
remun.  Her  husband  is  thus  placed  upon  the 
same  footing  as  a  stranger,  and  has  no  greater 
authority  than  a  stranger  to  impose  a  burden 
upon  her  separate  estate,  or  to  restrict  or  em- 
bairass  her  m  the  exercise  of  exclusive  domin- 
ion over  it.  Afterwards  came  the  Act  of  1800, 
(chapter  90,  amended  by  chapter  172  of  1862,) 
which  materially  enlarged  her  marital  rights 
and  powers,  and,  among  other  things,  provided 
that  her  property  should  notwithstanding  her 
marriage,  be  and  remain  her  sole  and  separate 
property,  and  might  be  used,  collected,  and 
invested  by  her  in  her  own  name,  and  should 
not  be  subject  to  the  interference  or  control  of 
her  husband.  Nor  was  she  left  powerless  to 
enforce  these  newly  acquired  rights.  Section 
3  of  the  Act  of  18o2,  subsequently  incorporat- 
ed into  section  450  of  the  Code,  provided  that 
in  all  matters  relating  to  her  separate  proper- 
ty she  might  sue  and  be  sued  as  if  she  were 
sole.  She  has  the  same  remedies  to  prevent 
or  restrain  her  husband  from  unlawfully  in- 
terfering with  her  property  as  she  has  against 
any  other  person.  If  he  keeps  upon  her  prem- 
ises a  ferocious  animal,  she  has  the  same  au- 
thority of  law  to  protect  herself  against  this 
infringement  of  her  property  rights  as  a^inst 
a  like  trespass  by  a  neighbor.  In  Minter  v. 
Minier,  4  Lans.  421,  the  general  term  of  the 
third  department  held  that  the  wife  could 
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maintain  ejectment  against  ber  husband  ;  and 
Judge  Parker,  in  bis  opinion,  says  that  it  is 
both  logical  and  reasonable  to  constme  the 
Acts  of  1860  and  1862  *'  as  entitling  ber  to 
bring  just  such  a  suit  against  her  husband,  in 
relation  to  .her  property,  as  she  may  bring 
against  any  other  person."  And  as  to  her 
property  he  further  says:  "  The  relation  of 
husband  does  not  affect  it  As  to  it,  the  par- 
ties are  strangers  to  each  other."  In  Baum  t. 
MulUn,  47  N.  T.  579,  OhUf  Judge  Church,  in 
commenting  upon  the  effect  of  the  Act  of 
1862,  says  that  with  respect  to  her  own  pron- 
erty  the  wife  "is  to  be  treated  as  unmarriea. 
All  the  lights  of  an  unmarried  woman  are  con- 
ferred upon  her,  and  all  correlative  obligations 
are  imposed.  The  statute  has  declared  equal- 
ity of  rights  and  equality  of  obligations  and 
duties,  and  courts  have  no  altematiye  but  to 
enforce  both.  The  wife  is  liable  in  the  same 
manner  and  to  the  same  extent  for  frauds  or 
torts  committed   in  the  management  of  her 

groperty  as  she  is  upon  contracts  relating  to 
."  In  Rowe  v.  Smith,  45  N.  Y.  280,  the  wife 
was  held  liable  for  damages  remilting  from 
the  trespasses  of  her  cattle  which  had  strayed 
from  her  premises  to  the  lands  of  another,  upon 
the  ground  that  the  same  duty  was  imposed 
upon  her  with  respect  to  the  care  of  her  prop- 
erty as  upon  others :  and  Judffe  Andrews,  in 
bis  opinion,  puts  and  answers  the  question 
which  is  directly  involved  in  this  case.  At 
page  288  he  says:  "If  the  defendant  should 
permit  a  nuisance  upon  her  premises  to  the  in- 
jury of  her  neighbor,  would  she  not  be  liable 
In  an  action  for  the  injury?  The  unlawful 
use  permitted  by  her  of  her  separate  estate,  in 
the  case  supposed,  would  make  the  action  one 
relating  to  her  separate  estate,  and  in  this  case 
the  violation  of  the  duty  incident  to  the  own- 
ership of  the  property  has,  we  think,  the  same 
result,  and  bnngs  the  action  within  the  intend- 
ment of  the  statute." 

It  must  be  borne  in  mind  that  we  are  not 
dealing  with  a  case  where  a  domestic  animal 
is  a  trespasser  upon  the  wife's  property,  or 
where  the  husband  may  have  brought  it  and 
maintained  it  there  without  her  consent.  The 
fury  found  that  she  kept  and  harbored  it  upon 
Ler  own  premises,  and  the  evidence  is  suffi- 
cient to  support  the  finding.  She  could  at  any 
time  have  required  him  to  remove  it,  and 
could  have  caused  it  to  be  destroyed  if  com- 

{>l{ance  with  the  request  had  not  been  prompt- 
y  granted.  There  was  no  actual  coercion 
here,  and  none  can  be  implied.  6he  not  only 
assented  to  the  maintenance  of  the  dog  upon 
her  premises,  but  voluntarily  assumed  the  bur- 
den of  it.  The  provisions  of  the  statutes  we 
have  been  considering  relate  exclusively  to  the 
property  rights  of  the  parties  to  the  mar- 
riage contract.  Other  marital  rights  are  not 
affected  by  them.  The  husband  is  still  the 
head  of  the  family;  the  master  of  the  house. 
He  is  entitled  to  the  help  and  companionship 
of  the  wife,  the  control  and  discipline  of  his 
children,  and  the  regulation  of  the  domestic 
affairs  or  the  household.  He  may  require  the 
family  to  live  with  him  in  such  suitable  home 
as  be  may  provide;  but  if  by  the  grace  of  bis 
wife  he  maintains  a  home  upon  her  property, 
he  cannot  use  such  property  in  any  way  not 
assented  to  by  her.    All  such  conjugal  rights 
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are  unimpaired;  but  the  xfglit  to  keep  a  vfckraa 
animal  upon  his  wife'.t  premises  without  her 
permission  is  not  one  of  them,  milesa  fliere  is 
some  rule  of  the  common  law,  which  we  have 
not  been  able  to  discover,  that  regards  a  dog 
as  a  necessary  part  of  the  equipment  of  a  well- 
ordered  household. 

We  are  referred  to  three  cases  in  the  aa- 
preme  court  of  Massachusetts, — Com,  t.  Wood^ 
97  Mass.  225  ;  Cam.  ▼.  Oarroil,  124  Mass.  80 ; 
Chm,  V.  Pratt,  126  Mass.  462.— but  the  decision 
of  each  was  put  upon  grounds  entirely  con- 
sistent with  the  views  we  have  here  expressed. 
They  hold  that  the  husband  may,  in  the  exer- 
cise of  his  conju^  authority,  probibit  the  use 
of  the  house,  which  is  the  home  of  hia  family, 
for  immoral  or  criminal  purposes,  even  when 
it  is  upon  the  premises  of  his  wife;  for  he  may 
determine  who  shall  visit  the  house,  and  it  is 
his  dutv,  for  the  good  of  the  family,  to  pre- 
vent diKolute  and  criminal  characters  from 
resortinff  to  it;  and  if  he  fails  in  the  discharge 
of  this  duty,  and  the  house  becomes  disorder- 
ly,- or  it  is  employed  for  the  purpoee  of  violat- 
ing the  excise  laws,  he  becomes  criminally  re- 
sponsible as  the  keeper  of  a  disorderly  house, 
or  of  a  place  where  intoxicating  liqaoia  are 
sold  contrary  to  law.  In  Chm.  y.  Wood  the 
court  says:  "  How  far  he  may  ezerdse  force 
in  restraining  her  is  not  precisely  settled  ;  but 
there  can  be  no  doubt  that  he  may  ezerelBe  as 
much  power  as  may  be  reasonably  necessary 
to  prevent  her,  as  well  as  other  inmates  of  the 
house,  from  making  it  a  brothel."  It  will  be 
seen  that  the  right  to  control  her  in  the  lawful 
use  which  she  wall  make  of  her  property  was 
not  involved.  It  was  a  question  of  tne  extent 
of  the  conjugal  authority  of  the  husband  over 
the  members  of  his  family,  of  which  no  kgia- 
lation  has  yet  attempted  to  deprive  him. 

Ilie  defendant  Joseph  M.  Battle  has  also  ap- 
pealed from  the  ludgment  against  him.  Me 
nas  been  made  liable,  not  on  the  ground  that 
he  was  the  owner  of  the  dog,  or  that  he  co- 
operated with  his  wife  in  the  commission  of  a 
wrong,  but  solely  on  the  ground  of  his  mari- 
tal liabOityfor  the  torts  of  his  wife.  The 
principles  we  have  applied  for  the  purpose  of 
sustaining  this  judgment  against  her  necessar- 
ily require  his  exemption  from  liability  as 
her  husband.  Under  proper  allegatfons  and 
proofs,  he  who  owns  and  ne  who  harbors  a 
vicious  animal  may  both  be  made  responsible 
for  a  resulting  injury  in  the  same  action.  But 
there  is  no  averment  in  the  complaint  that  he 
was  the  owner  of  the  dog,  or  knew  of  its  vi- 
cious habits.  At  the  commencement  of  the 
trial  he  moved  for  a  dismissal  of  the  com- 
plaint as  to  him,  which  motion  was  improper- 
ly denied.  This  error  might  perhaps  be  dis- 
regarded or  cured  by  amendment,  if  the  jurv 
had  found  that  he  had  knowledge  of  the  vi- 
cious propensities  of  the  dog;  but  that  question 
was  not  submitted  to  them,  and  without  a 
finding  to  that  effect,  we  do  not  see  how  his 
liability  has  been  established.  As  the  law  was 
in  1889,  when  this  cause  of  action  arose,  the 
husband  was  required  to  respond  for  what 
were  called  the  personal  torts  of  the  wife;  bat 
a  trespass  committed  by  her  in  the  care  and 
management  of  her  separate  estate  was  not 
classed  among  such  wrongs,  and  it  has  been 
repeatedly  held  that  in  such  cases  the  husband 
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was  not  a  proper  party  defendant.  Boite  ▼. 
SmM,  45  K  Y.  280  ;  Baum  t.  MulUn,  47  N. 
T.  577;  FiUgeraid  ▼.  ^»».  109  N.  T.  441. 
13  Cent  Bep.  745;  Mangam  v.  Peek,  111  N. 
Y.401. 
TheJudfftMiU  mu9t  be  afflrmed  as  to  the  de- 


fendant Rebecca  B,  Battie,  with  costs  and  re- 
versed as  to  the  drfendant  Joeeph  M.  Battie,  and 
the  complaint  dismissed  as  to  him«  witli  costs 
in  all  courts. 
All  concur. 
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All  flBtry  In  the  shop  books  of  ono  who 
reimlnkl  a  waipon  but  who  hma  sinoe 
died.  showlBipaeharfceaaainsttheowner 
of  the  wa^n  for  a  number  of  spokes,  is  admis- 
sible In  favor  of  such  owner  against  a  raUroad 
oompany  where  the  character  and  extent  of  an 
Injury  to  the  wheel  by  oollision  with  a  looomo- 
ttyeisindJspTrte. 

(Gafpsntor,  J^  dCawnta) 
(JulySMBOO) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Coos  County  Court  made  during  the 
trial  of  an  action  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  b^n 
caused  by  defendant's  negligence  which  re- 
sulted in  a  verdict  in  favor  of  plaintiff.  Over- 
ruled, 

On  June  8,  1887,  plaintiff  was  riding  in  a 
wagon  with  w.  Benton  and  while  they  were 
passing  over  defendant's  tracks  at  a  street 
crossing  they  were  thrown  out  and  plaintiff 
was  injured.  One  of  the  rear  wheels  of  the 
wagon  was  broken  and  it  became  a  question 
as  to  how  the  accident  h£(ppened,  and  upon 
this  question  an  attempt  was  made  to  show 
that  the  injury  to  the  wheel  was  caused  by 
collision  with  one  of  defendant's  locomotives. 
For  this  purpose  plaintiff  introduced  evidence 
tending  to  show  that  several  spokes  were 
broken,  the  tire  badly  crippled,  and  the  axle- 
tree  sprang,  and  that  the  injury  appeared  to 
have  been  caused  by  a  blow.  He  then  called 
the  administrator  of  one,  Woodward,  who  re- 
paired the  wheel,  and  who  died  before  the 
trial.  The  administrator  testified  that  be  had 
in  his  possession  Woodward's  account-book 
kept  by  Woodward  in  his  lifetime,  on  which 
was  a  charge  to  Benton,  who  owned  the  wagon. 
Plaintiff  caused  this  to  be  read  to  the  jury  sub- 
iect  to  defendant's  exception.  It  was  as  fol- 
lows: "June  8,  1887.  To  sixteen  spokes, 
twenty  cents  apiece,  $8.20." 
Mr.  Fletcher  Ladd,  for  defendant: 
If  the  entry  in  Woodward's  account-book 
was  admissible  for  the  purpose  of  showing 
that  sixteen  spokes  were  broken  from  the 
wheel  at  the  time  the  wagon  was  taken  to  him 
to  be  repaired,  it  was  admissible  by  virtue  of 
some  exception  to  the  general  rule  excluding 


the  species  of  evidence  to  which  it  belongs, 
and  it  is  therefore  incumbent  on  the  plaintiff, 
if  he  would  establish  its  admissibility,  to  show 
clearly  what  the  exception  is.  That  this  has 
not  been  done  will  be  apparent  from  an  exam- 
ination and  classification  of  the  cases  cited  by 
him. 

I.  Several  of  these  cases  were  decided  on 
the  substantive  ground  that  the  entry  of  the 
deceased  i>er8on  was  against  his  interest. 

Higham  ▼.  Bidgtoay,  10  East,  109;  Doe  v. 
Bobaon,  15  East,  32;  Qleadow  v.  Aikin,  1 
Cromp.  A  M.  424;  Doe  v.  Oartwright,  1  Car. 
&  P.  218. 

IL  Several  of  the  plaintiff's  cases  were  de- 
cided on  another  distinct  ffround,  viz..  that 
the  entries  were  made  in  uie  discharge  of  a 
duty. 

Price  V.  EarlofTarringUm,  1  Salk.  285;  Pit- 
man V.  Maddox,  2  Salk.  690;  Doe  v.  Turford, 
3  Bam.  &  Ad.  898;  Poole  v.  Dicaa,  1  Ring.  N. 
C.  649:  Weleh  v.  BarreU,  15  Mass.  880;  ^%eJioU 
V.  Goldemith,  7  Wend.  160;  Union  Bank  v. 
Knapp,  8  Pick.  96,  15  Am.  Dec.  192;  Owinge 
V.  Low.  5  Gill  &  J.  184;  Wheeler  v.  Walker,  45 
N.  H.  855;  Bindge  v.  Walker,  61  N.  H.  68. 

The  admissibilitv  of  this  class  of  entries  has 
not  been  extended  in  England  beyond  those 
made  strictly  in  the  discharge  of  a  duty. 

Mase^  V.  AUen,  49  L.  J.  Ch.  76. 

III.  If  the  class  of  cases  be  set  one  side  in 
which  entries  made  by  a  tradesman  in  his  shop 
books,  supported  by  the  suppletorv  oath  of 
the  plaintiff,  the  administrator  of  the  trades- 
man, are  admitted  by  virtue  of  local  usage,  to 
prove  the  pavment  of  money  or  the  delivery 
of  goods  to  the  defendant,  or  the  performance 
of  labor  for  him,  it  will  be  found  that  the  Amer- 
ican decisions  are  not  numerous  which  liold 
that  entries  made  by  a  person  in  the  ordinary 
course  of  business,  but  not  in  pursuance  of 
any  duty  resting  upon  him,  are  aamissible  evi- 
dence after  his  death  of  the  facts  which  they 
state.  Such  rule,  wherever  it  exists,  is  sub- 
ject to  the  important  and  highly  reasonable 
qualification  that  the  entry  must  be  by  a  per- 
son with  no  interest  to  misrepresent  U&e  fact 
sought  to  be  proved  by  it 

Nieholle  v.  WM,  21  U.  S.  8  Wheat.  326,  5 
L.  ed.  628;  HaUiday  v.  Martinet,  20  Johns. 
168,  11  Am.  Dec.  262;  Augusta  v.  Windsor,  19 
Me.  817;  Dow  v.  tiawyer,  29  Me.  118;  State  v« 
Phair,  48  Vt.  866. 

lY.  Certain  of  the  plaintiff's  cases  are  to  be 
referred  to  the  local  usages  alluded  to  above, 
of  admitting  shop  books  on  issue  of  debt  and 
credit. 


NoxB.— On  the  question  of  the  admissibility  of 
evidence  of  entries  in  the  private  books  of  de- 
oeesed  tbtrd  persons  made  in  the  usual  course  of 
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business,  and  not  against  interest  careful  research 
haB  failed  to  find  any  direct  authority  not  cited  in 
the  report  of  the  case. 
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CJiurch  V.  Davi%,  0  Watts,  804;  Linn  t. 
Naglee,  4  Whart.  92;  Hartley  v.  Brookes,  6 
Whart.  189;  McMuUin  ▼.  Qilbert,  2  Whart. 
277.       . 

It  would  seem  from  the  cases  cited,  and 
from  the  absence  of  any  authority  to  the  con- 
trary, that  the  extension  of  the  English  doc- 
trine, adopted  in  several  jurisdictions  in  this 
country,  by  which  entries  made  in  the  usual 
course  of  business,  although  not  In  the  dis- 
charge of  a  duty,  are  held  to  be  competent 
evidence  of  such  facts  stated  in  them  as  it  was 
not  for  the  interest  of  the  party  who  made 
them  to  misrepresent,  has  not  been  recognized 
and  is  not  law  in  New  Hampshire.' 

Mr,  W.  S.  Ladd,  also,  for  defendant: 

The  entry  admitted  here  shows  on  its  face 
that  the  one  making  it  had  pecuniarv  interest 
to  misstate.  This  fact  alone  carries  it  outside 
of  every  case  of  the  kind  heretofore  decided 
in  the  common-law  world. 

Messrs,  O'LeaA  Ray  and  W.  Hejwood 
for  plaintiff. 

Smith,  J.,  delivered  the  opinion  of  the 
court: 

The  book  of  account  of  Woodward,  sup- 
ported by  the  suppletory  oath  of  his  adminis- 
trator, would  be  competent  evidence  against 
Benton  in  a  suit  by  the  administrator  against 
him  to  recover  for  the  repairs  of  the  wheel. 
Dodge  v.  Morse,  8  N.  R  282.  Is  the  book  evi- 
dence against  third  parties.  Account  books 
of  a  party  are  not  evidence  where  the  dealing 
between  the  debtor  and  creditor  is,  as  to  the 
parties  to  the  suit,  a  mere  collateral  matter. 
Woodes  V.  Dennett,  12  N.  H.  610;  Little  v. 
Wi/att,U  'N.n.2S',BatehelderY.  Sanbom,^^. 
Y.  326;  Leighton  v.  Sargent,  81  N.  H.  119, 64 
Am.  Dec.  828;  Woodsy.  Allen,  18 N.  H.  28; 
Harris  v.  Burley^  10  N.  H.  171:  Putnam  v. 
OoodaU,  81  N.  H.  419;  Broton  v.  George,  17 
N.  H.  128.  These  decisions  were  prior  to  the 
Act  of  1867,  (Laws  1867.  chap.  1962,  Gen. 
Laws,  chap.  228,  §  18,)  enabling  parties  to  tes- 
tify as  witnesses  in  chief.  But  account  books 
are  still  admissible,  notwithstanding  the  party 
may  testifv  as  a  witness  in  chief.  Swain  v. 
Cheney^  41  N.  H.  282;  Bailey  v.  Harwy,  60 
N.  H.  162;  Sheehan  v.  Hennessey,  66  N.  H. 
101. 

Written  entries  by  persons  deceased  may,  un- 
der some  circumstances,  be  shown  in  evidence 
against  third  persons.  There  is  a  class  of  cases 
which  holds  that  where  a  person  has  peculiar 
means  of  knowing  a  fact,  and  makes  a  written 
entry  of  the  fact  against  bis  interest  at  the 
time,  it  is  evidence  of  the  fact  as  against  third 
persons  after  his  death,  if  he  ooula  have  been 
examined  as  to  it  in  his  lifetime.  HigJiam  v. 
Ridgway,  10  East,  109,  is  a  leading  case  of 
this  character.  The  midwife's  book  of  account 
was  received  for  the  purpose  of  showing  the 
date  of  the  birth  of  a  person,  which  became 
important  upon  the  question  whether  he  was 
twenty-one  years  of  age  when  he  suffered  a 
recovery  to  bar  an  estate  tail.  The  entry  made 
in  the  daybook  under  date  of  April  22,  1768. 
and  marked  "  Paid  "  in  the  ledger  October  26, 
1768,  was  held  admissible  upon  the  ground 
that  the  party  had  peculiar  means  of  knowing 
the  fact,  and  that  the  entry  was  against  his 
interest  at  the  time  it  was  made.    "Here  it 
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appears  distinctly  from  other  evidence,"  said 
£ard  Ellenborough,  "that  there  was  tiiewoik 
done  for  which  the  charge  was  made,  .  .  . 
and  the  discharge  in  the  book,  in  his  own 
handwriting,  repels  the  claim  which  he  would 
otherwise  have  had  against  the  father  from  the 
rest  of  the  evidence  as  it  now  appeara.  There- 
fore the  entry  made  by  the  party  was  to  his 
own  immediate  prejudice,  when  he  had  not 
only  no  interest  to  make  it  if  it  were  not  true, 
but  he  had  an  interest  the  other  way  not  to  dis- 
charge a  claim  which  it  appears  from  other 
evidence  that  he  had."  Warren  v.  Oreenvifle, 
2  Strange,  1129,  is  a  similar  case.  To  fortify 
the  presumption  that  a  surrender  of  a  portion 
of  the  estate  in  question  should  be  presumed 
from  lapse  of  time,  the  debt  book  of  a  deceased 
attorney  was  produced,  in  which  he  made 
charges  for  suffering  the  recovery,  and  other 
charges  for  drawing  and  impressing  the  sur- 
render. The  charges  appeared  by  the  book  to 
have  been  paid.  This  was  hela  to  be  good 
evidence  after  the  death  of  the  attorney,  who, 
if  living,  might  have  been  examined  to  the 
fact.  See  also  Spiers  v.  Morris,  9  Bing.  687: 
Marks  v.  Lahee,  8  Bing,  N.  C  408;  Whttnash 
V.  George,  8  Bam.  &  C.  666;  Qoss  v.  WatUng- 
t07i,  8  Brod.  &  B.  182;  and  Stead  v.  Beaton,  4 
T.  R  669.  In  Middleton  v.  Melton,  10  Bam. 
&  C.  817,  the  entry  made  by  a  deceased  col- 
lector of  taxes  in  a  private  oook  kept  by  him 
for  his  convenience,  in  which  he  charged  him- 
self with  the  receipt  of  sums  of  money,  was 
held  to  be  evidence  of  the  fact  of  the  receipt 
of  the  money  in  an  action  against  a  surety  on 
his  official  bond,  although  the  parties  by  whom 
the  money  had  been  paid  were  alive,  and 
mi^ht  have  been  called  as  witnesses.  The  de- 
cision went  upon  the  ground  that  the  entry 
was  to  the  prejudice  of  the  party  who  made  it 
To  the  same  effect  is  Doe  y,"  Oariwright,  1 
Car.  &  P.  218,  where  the  books  of  a  collector 
of  taxes,  charging  himself  with  the  receipt  of 
money,  also  the  books  of  an  insurance  com- 
pany, charging  itself  with  receiving  money, 
were  admitted  as  tending  to  show  an  occupancy 
of  certain  premises  by  a  party,  in  an  action  be- 
tween third  parlies. 

There  is  another  class  ot  cases  in  which  en- 
tries have  been  received  in  evidence  against 
third  persons,  if  the  entries  were  made  by  a 
person  having  knowledge  of  the 'fact  entered 
contemporaneously  therewith,  and  in  a  course 
of  business.  JMee  v.  Earl  of  Ibrrington, 
1  Salk.  286,  is  a  leading  case  of  this  charac- 
ter. The  book  kept  by  a  clerk,  in  which  was 
set  down  at  night  an  account  of  the  beer  deliv- 
ered out  bv  the  dravman  during  the  day,  and 
to  which  they  set  their  names,  according  to 
the  usual  way  of  the  plaintiff's  dealing,  was 
held  good  evidence  of  a  delivery  to  the  defend- 
ant, the  drayman  who  delivered  the  beer  sued 
for  beinf^  dead.  The  cases  are  numerous 
where  evidence  of  this  kind  has  been  received 
upon  the  ground  that  the  persons  who  made 
the  entries  "  had  no  interest  to  misstate  what 
occurred."  JnDoeT,  Turford,  8  Bam.  &  Ad. 
890,  a  memorandum  of  the  fact  and  time  of 
service,  indorsed  by  one  P.  on  a  duplicate  no- 
tice to  quit,  was,  after  the  death  of  P.,  held 
admissible  as  being  a  minute  in  writing,made 
at  the  time  when  the  fact  it  records  took  place 
by  a  person  since  deceased,  in  the  ordinary 
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course  of  bis  bushiess,  corroborated  by  otber 
drcumstances  whicb  render  it  probame  that 
ibe  fact  occurred.    In  NichdU  v.  Wehb,  21  U. 
8.  8  Wbeat.  326,  6  L.  ed.  628,  the  record  book 
of  a  deceased  notary  was  held  admissible. 
The  entry  in  the  margin  was:    "  lodorser  duly 
notif  ed  19th  (17th)  July,  1819;  the  Isst  day  of 
nace  being  Sunday,  the  18th."    It  was  ob- 
jected that  the  evidence  was  in  the  nature  of 
nearsay.    "But  the   answer   is,  said   Judge 
Btory,  "  that  it  is  the  best  evidence  the  nature 
of  the  case  admits  of.    If  the  part^  is  dead, 
we  cannot  have  his  personal  examination  on 
oath,  and  the  question  then  arises  whether 
there  shall  be  a  total  failure  of  lustioe,  or  seo- 
ondaiy  evidence  shall  be  admitted  to  prove 
facts,  where  ordinary  prudence  cannot  ffuard 
a^rainst  the  effects  of  human  mortality.      In 
29ouT9e  V.  McGay^  2  Rawle,  70,  to  show  that  a 
deed  was  a  forgery,  the  account  book  of  a  de- 
ceased magistrate,  showing  charges  for  ac- 
knowledgments of  three  other  deeds  on  the 
same  day,  and  no  charge  for  the  acknowl- 
edgment of  the  deed  in  question,  was  held  ad- 
missible.   An  entry  made  by  a  deceased  clerk 
of  a  notary,  of  the  dishonor  of  a  bill  of  ex- 
change, (which  was  presented  by  the  derk,) 
made  in  the  usual  course  of  business,  at  the 
time  of  the  dishonor,  in  the  book  of  the  notary, 
•was  held  admissible  in  Poole  v.  Dicae,  1  Bing. 
N.  G.  649,  upon  the  ground  that  the  clerk  had 
no   interest  to  misstate  what  occurred.    An 
entry  in  a  deceased  attorney's  book,  made  in 
the  usual  course  of  business,  produced  to  show 
the  date  of  a  lease,  was  held  admissible  in  a 
suit  between  third  parties,  in  Doe  v.  Baibeon, 
15  East,  82,  where  it  was  said:    "  The  ground 
upon  which  this  evidence  has  been  recdved  is 
that  there  is  a  total  absence  of  interest  in  the 
persons  making  the  entries  to  pervert  the  fact, 
and  at  the  same  time  a  competency  in  them  to 
know  it."  "  What  a  man  has  actually  done  and 
committed  to  writing  when  under  obligation 
to  do  the  act,  it  being  in  the  course  of  the 
business  he  has   undertaken    and  he  being 
dead,  there  seems  to  be  no  danger  in  submit- 
ting to  the  consideration  of  the  jury."     Welsh 
▼.  Barrett^  16  Mass.   880.    In  that  case  the 
book  of  a  deceased  messenger  of  a  bank,  in 
whicb,  in  the  course  of  his  duty,  he  entered 
memoranda  of  demands  and  notices  to  the  prom- 
isors upon  notes  left  in  the  bank  for  collection, 
was  received  for  the  purpose  of  proving  a  de- 
mand on  the  maker  and  notice  to  the  defend- 
ant as  indorser  of  a  note  left  in  the  bank  for 
collection.    The  entry  was  held  admissible  on 
the  ground  that  where  the  best  evidence  is, 
without  the  fault  of  the  party,  out  of  his  pow- 
er, so  that  it  cannot  be  produced,  the  next  in 
degree  must  be  resorted  to  or  justice  would 
fail:  and  see  BaUiday  v.  Martinet,  20  Johns. 
168,  11  Am.  Dec.  262.    Many  of  these  cases 
are  cited  and  (commented  upon  in  Batehelder 
▼.  Sanborn,  22  N.  H.  825,  and  their  doctrine 
was  adopted  in  Wheeler  v.  Walker,  46  N.  H. 
855,  where  it  was  held  that  entries  made  in  the 
usual  course  of  business  by  a  person  since  de- 
ceased, whose  duty  it  was  to  make  them,  and 
who  had  at  the  time  no  interest  to  misrepresent 
the  facts,  are  admissible  in  evidence  against 
third  parties. 

The  case  at  bar  does  not  fall  within  either  of 
these  classes.    The  entry  was  made  in  Wood- 
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ward's  usual  course  of  business,  but  was  not 
against  his  interest,  nor  can  it  be  said  that  he 
had  no  interest  to  misrepresent.  Was  the  evi- 
dence for  these  reasons  inadmissible.  We 
think  it  was  admissible  both  on  principle  and 
authority.  In  8taU  v.  Phair,  48  Yt.  866,  the 
defendant  was  indicted  for  the  murder  of  Mrs. 
Freeze.  After  her  murder  he  pawned  a  watch. 
To  identify  the  watch  as  hers,  a  book  kept  by 
Parmenter,  a  deceased  jeweler,  in  which  was 
recorded  a  description  of  the  watches  repaired 
by  him,  was  received  in  evidence.  The  entries 
as  to  the  watch  in  question  were  as  follows: 
"  Dec.  11,  1871.  Mrs.  Freeze,  gold  anchor, 
Freres.  (maker,)  No.  66,876,cleaning  screw,  re- 
pairing Jewel,  $1.60."  "Jan.  17, 1878.  Mrs. 
Freeze,  gold  anchor,  Freres,  No.  66,876,  clean- 
ing and  iewels,  $2.00."  The  evidence  was 
held  admissible,  "  upon  the  ^und,"  said  the 
Judge  who  delivered  the  opinion  of  the  court, 
"that  they  were  made  by  Parmenter  in  the 
regular  course  of  bis  business,  and  it  was  his 
business  to  make  them.  The  only  use  that 
could  be  made  of  the  entries  as  evidence  was  to 
identify  the  watch  described  by  them.  Ever 
since  the  Ektrl  cf  Torrington'a  dose  .  .  .  it  has 
been  customary  to  admit  such  evidenee.  The 
principle  seems  to  be  founded  in  good  sense 
and  public  convenience."  It  does  not  appear 
from  the  report  of  the  case  that  the  entries 
were  marked  "  Paid,"  or  that  the  question  of 
the  admissibility  of  the  book  turned  on  any 
such  point.  Augueta  v.  Windsor,  10  Me.  817, 
was  an  action  to  recover  for  the  support  of  a 
pauper.  It  became  important  to  show  at  what 
time  one  Linscott  had  his  leg  broken,  and  for 
the  purpose  of  fixing  the  date  the  daybook  of 
the  physician  who  attended  Linscott  was  re- 
ceived in  evidence.  The  book  contained  a 
charge  under  a  certain  date  against  him  for 
reducing  a  fracture  in  his  leg.  The  entry  was 
in  the  handwriting  of  the  physician,  who  sub- 
quently  died.  It  does  not  appear  from  the  re- 
port of  the  case' that  the  book  showed  payment 
of  the  charge.  The  following  extracts  from 
the  opinion  of  Mr,  Justice  Shepley  are  appro- 
priate on  the  present  occasion :  "  In  w hat  cases 
entries  made  by  persons  deceased  on  their  books 
and  papers  in  the  course  of  their  business 
should  be  admitted  as  testimony,  and  on  what 
precise  principles,  has  occasioned  no  little  dis- 
cussion. It  will  be  difScult  to  reconcile  all 
the  decided  cases.  .  .  .  The  case  now  under 
consideration  would  come  within  the  rule  as 
stated  by  Justice  Taunton,  {Dne  v.  Turford,) 
and  be  included  in  the  second  class  of  cases 
named  by  Justice  Parke,  (where  the  entry  is 
one  in  a  chain  or  combination  of  facts,  and 
the  proof  of  one  raises  the  presumption  that 
another  has  taken  place;  for  the  breaking 
of  the  limb,  and  the  services  of  Dr.  Neal 
had  been  proved,  and  It  would  be  reasonable 
to  expect  that  the  time  of  performing  them 
would  appear  from  his  books.  Whether 
the  entry,  to  be  admissible,  should  appear 
to  be  against  the  interest  of  the  deceased  person 
who  made  it,  is  discussed  by  Mr.  Starkie  in 
his  treatise  upon  Evidence,  and  his  reasons 
for  concluding  that  this  circumstance  does  not 
afford  a  sufficient  test  for  the  admission  of 
such  entries  and  the  rejection  of  all  others,  is 
very  satisfactory.  ...  It  has  been  considered 
in  several  of  the  states  that  neither  the  best 
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ad  tnlDist ration  of  lustice  nor  any  well-estab- 
lished rule  required  the  adoption  of  the  limita- 
tion that  the  entry  must  appear  to  have  been 
made  against  the  interest  of  the  person  making 
it;  and  the  decisions  in  this  country  are  more 
in  accordance  with  those  of  Warren  v,  Oreen- 
tille  and  Doe  v.  Tufford  than  with  the  most  of 
the  English  cases.  This  court  is  not  satisfied 
with  the  reasoning  upon  which  that  limita- 
tion was  introduced,  and  does  not  feel  obliged 
to  adopt  it."  Bee  also  1  Btarkie,  £v.  (Mete, 
ed.)  299-801;  1  Phil.  Ev.  (Cow.  &  H.  and 
Edw  notei)  847.  In  Uigham  y.  JUdgway, 
the  entry  showed  the  creation  of  the  very 
charge  of  which  it  showed  the  suhiBequent 
liquidation.  It  was  an  entry  against  Hewitt's 
(the  midwife's)  interest  so  far  as  it  showed  pay- 
ment, and  for  his  interest  so  far  as  it  showed 
services  rendered,  for  which  he  was  entitled  to 
be  paid.  Judpe  Story,  in  commenting  upon 
this  case  in  NieholUv,  Webb,  21  U.  S.  8  Wheat 
826,  885, 5  L.  ed.  628.  680,  remarks  as  follows: 
"  It  is  true  that  Lord  Ellenborougb,  in  giving 
his  own  opinion,  laid  streas  upon  tbe  circum- 
stance that  the  entry  admitting  payment  was 
to  the  prejudice  of  the  party,  and  therefore 
like  the  case  of  a  receiver.  But  this  seems 
very  artificial  reasoning,  and  could  not  apply 
to  the  original  entry  in  the  daybook,  which 
was  made  before  payment;  and  even  in  the 
ledger  the  payment  was  alleged  to  have  been 
maae  six  months  after  the  service.  So  that  in 
truth,  at  tbe  time  of  ibe  entry,  it  was  not 
against  the  party's  interest,  and  Mr.  Jv^tiee  Le 
bianc,  in  the  same  case,  after  observing  that 
he  did  not  mean  to  give  any  opinion  as  to  the 
mere  declarations  or  entries  of  a  midwife  who 
is  dead,  respecting  the  time  of  a  person's  birth, 
being  made  in  a  matter  peculiarly  within  the 
knowledge  of  such  a  person,  as  It  was  not 
necessary  then  to  determine  that  question,  sig- 
nificantly said:  '  I  would  not  be  bound  at  pres- 
ent to  say  that  they  are  not  evidence.'"  The 
book  in  tbe  Earl  of  Torrinffton^s  Gate,  was  ad- 
mitted upon  the  ground  that  the  deceased  dray- 
man had  no  interest  to  misrepresent.  This 
was  not  strictly  correct  His  declaration  of 
having  delivered  the  goods  was  an  admission 
that  he  had  received  them  for  that  purpose, 
and  would  have  been  evidence  against  him  in 
an  action  for  not  delivering  them  according  to 
his  instrurtions.  1  Phil.  m.  8d  Am.  ed.  210. 
In  Inland  v.  Cameron,  81  N.  Y.  115,  the  en- 
try by  an 'attorney  in  his  register,  in  the  pro- 
ceedings in  tbe  action,  of  the  issuing  of  an  ex- 
ecution which  could  not  be  found,  was  held, 
the  attorney  being  dead,  to  be  competent  evi- 
dence of  the  fact  that  tbe  execution  was  issued. 
In  TAvingston  v.  Arnoux,  56  N.  Y.  507,  the 
giving  of  a  receipt  by  a  sheriff  acknowledging 
payment  on  redemption  of  property  sold  on 
execution  was  held  within  the  scope  of  his  au- 
thority and  duty,  and  the  receipt,  after  the 
death  of  the  parties  concerned  in  the  transac- 
tion, competent  prima  fade  evidence  of  tbe 
fact  and  of  the  time  of  payment  ''Entries 
made  bjf  third  persons  in  the  usual  course  of 
professional  employment,  contemporaneously 
with  the  transaction  recorded,  are  admissible 
to  prove  the  fact  stated,  after  tbe  death  of  the 
person  by  whom  the  entry  was  made.  Doe  v. 
Tvrford^S  Barn.  &  Ad.  890;  Brewster  t.  Doane, 
2  Hill,  587.  The  entry  by  an  attorney  in  his 
17  Lu  R.  A. 


register,  of  the  making  of  an  order  or  decree 
in  a  proceeding  conducted  by  him,  is  admis- 
sible within  this  rule.  The  order  or  decree  is 
the  act  of  tbe  court,  bat  it  is  procured  upon 
the  application  of  the  attorney,  and  the  fact  of 
obtaining  it  is  a  part  of  the  history  of  the  pro- 
ceeding, which  properly  and  usually  is  inserted 
in  the  register.  There  is  no  absolute  duty 
resting  upon  an  attorney  to  make  sach  an  en- 
try, but  this  is  not  essential;  it  is  sufficient  if  the 
entry  was  the  natural  concomitant  of  the  trans- 
action to  which  it  relates,  and  usually  accom- 
panies it  Greenl.  £v.  §  116:  Ldand  v.  Cam- 
eron, supra,  Tbe  facts  and  circumstances 
proved  independently  of  the  entry  rendered  it 
probable  that  an  order  of  confirmation  was 
made,  and  in  connection  therewith  tbe  original 
entrv  of  the  corporation  counsel  was,  after  his 
deatlh,  admissible  secondary  evidence  of  the 
fact."    FMer  v.  NewT<yrk,  67  N.  Y.  78, 77. 

The  rule  which  ffovems  the  admissibility  of 
entries  made  by  pnvate  parties  in  the  ordinary 
couKse  of  their*  business,  with  some  exceptions, 
*'  requires,  for  the  admissibility  of  the  entries, 
not  merely  that  they  shall  be  oontemporaneous 
with  the  facts  to  which  they  relate,  but  shall 
be  made  by  parties  having  personal  knowledge 
of  the  facts,  and  be  corroborated  bv  their  tes- 
timonv.  if  livinff  and  accessible,  or  by  proof  of 
their  handwriting,  if  dead,  or  insane^  or  be- 
yond the  reach  of  the  process  or  commission  of 
the  court.  The  testimony  of  living  witnesses 
personally  cognizant  of  the  facts  of  which  they 
speak,  given  under  the  sanction  of  an  oath  in 
open  court,  where  they  may  be  subjected  to 
cross-examination,  affords  the  greatest  security 
for  truth.  Their  declarations,  verbal  or  writ- 
ten, must,  however,  sometimes  be  admitted 
when  they  themselves  cannot  be  called,  in  or- 
der to  prevent  a  failure  of  justice.  'The  ad* 
missibility  of  the  declarations  is  in  such  cases 
limited  by  the  necessity  upon  which  it  is 
founded."  Chaffee  v.  United  Staiei,  85  U.  S. 
18  Wall.  516,  541.  21  L.  ed.  908,  912.  "En- 
tries  made  at  the  time  acts  took  place,  by  one 
whose  duty  it  was  to  keep  a  record  of  Buch 
acts,  or  by  the  tradesman  whose  habit  it  was, 
in  the  course  of  his  business  dealinffs,  to  pre- 
serve a  minute  of  them  himself,  ou|^t  equally 
to  be  received  as  evidence  of  those  acts.  The 
mere  fact  that  the  accounts  in  the  latter  case 
may  be  to  the  interest  of  the  party  making 
them  should  not  of  itself  cause  their  rejection. 
In  tbe  former  case  it  is  uniformly  urged  in 
support  of  the  admissibility  of  the  book  of 
items  that  it  will  be  presumed  that  he  who  waa 
in  duty  bound  to  keep  a  faithful  transcript  of 
events  has  performed  his  duty.  The  presump- 
tion, drawn  from  honesty  of  purpose,  appears 
to  be  just  as  strong  in  the  latter  case,  where 
the  merchant  writes  up  his  own  books  of  debts 
and  credits,  and  at  least  should  not  be  over- 
thrown by  the  mere  appearance  of  a  balance 
in  his  favor."  Union  Bank  v.  Knapp,  15  Ajn. 
Dec.  192,  note,  and  cases  cited.  'The  person 
who  made  the  entry  if  he  is  alive,  and  a  com- 
petent witness,  and  within  the  jurisdiction,  is 
called  to  verify  his  writing.  If  dead,  or  be- 
yond reach,  or  incompetent,  his  testimony  is 
dispensed  with  ex  necenitaU.  Barthoiomew  ▼• 
FartoeUAt  Conn.  107, 109;  New  Haven  db  N.  B, 
Co,  V.  Goodwin,  42  Conn.  280, 1^1.  The  au- 
thor of  the  notes  on  Bigham  v.  Ridgway,  % 
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Smith,  Lead.  Gas.  9d  Am.  ed.  271.  286,  287, 
fnys:  '*  Perhaps  the  true  priociple  decided  in 
£Kgham  y.  Bidgtoay,  and  recognized  in  these 
cases.  Is  that  entries  in  the  regular  course  of 
the  person's  private  business,  and  against  his 
interest,  are  evidence  after  his  death;  the  prin- 
ciple of  Doe  y.  Tvfford  beinff  confined  to  en- 
tries made  in  the  coarse  of  official  duty.  But 
the  American  cases  appear  to  have  melted  these 
two  into  one,  and  to  have  settled  the  very  rea- 
flonable  and  useful  rule  that  all  entries  made  in 
the  regular  course  of  business,  private  or  pub- 
lic, are  admissible,  though  not  against  interest. 
And  though  the  circumstance  that  an  entry  in 
the  regular  course  of  business  is  against  in- 
terest will  undoubtedly  add  to  its  credibility, 
yet  it  cannot  be  considered  as  settled  in  our 
law  that  the  meve  circumstance  of  an  entry  or 
declaration  being  against  a  person's  interest, 
renders  it  evidence  of  the  fact  between  third 
persons,  after  his  death." 

There  is  a  distinction  between  entries  made 
in  the  usual  and  regular  coarse  of  business  and 
«  private  memorandum.  The  letter  is  mere 
hearsay,  and  inadmissible  In  evidence  after  the 
death  of  the  person  who  made  it.  Entries 
made  in  the  regular  and  usual  course  of  busi- 
ness stand  differently.  When  shop  books  are 
kept,  and  the  entries  are  made  contemporane- 
oualy  with  the  delivery  of  goods  or  perform- 
ance of  labor  bv  a  person  whose  duty  it  was 
to  make  them,  they  are  admissible,  unless  the 
nature  of  the  subjject  is  such  as  to  render  bet- 
ter evidence  attainable.  Mr.  Greenleaf  says 
the  remark  that  this  evidence  is  admitted  con- 
trary to  the  rules  of  the  common  law  is  incor- 
Tect;  that  "in  general  its  admission  will  be 
toand  in  perfect  harmony  with  those  rules,  the 
«ntry  being  admitted  only  when  it  was  evi- 
•denuy  contemporaneoas  with  the  fact,  and  part 
^>f  the  tt$  ffeitm."  1  Greenl.  Ev.  §S  117, 118. 
Declarations  of  deceased  persons  as  to  the 
'boundaries  of  their  land,  though  not  made 
upon  the  land,  are  admissible  on  an  issue  be- 
tween parties  not  privy  in  estate  to  them,  if 
the  declarants  had  means  of  knowledge  as  to 
the  boundaries,  and  no  apparent  interest  to 
vnisrepresent.  The  fact  that  the  declarations 
-were  m  their  favor  does  not  render  them  inad- 
missible. "  The  objection  goes  to  the  weight 
of  the  evidence  merely,  inasmuch  as  under  the 
^«tatatory  changes  in  the  law  of  evidence,  by 
which  all  persons  interested,  and  all  parties, 
4yen,  have  become  competent  witnesses,  there 
is  no  longer  occasion  to  exclude  the  declara- 
tions of  deceased  real- estate  owners  as  to  their 
boundaries,  upon  the  assumption  of  JShepherd 
-V.  J%amp9on,  4  N.  H.  918,  215,  and  other  like 
•cases,  that  it  must  be  presumed  to  have  been 
their  interest  to  extend  their  boundsries." 
LafwrencB  y.  Tennant^  64  N.  H.  582, 541.    The 
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evidence  furnished  bj  Woodwnrd's  book  was 
cumulative.  It  was  shown  by  other  evidence 
that  he  repaired  the  woodwork  of  the  wheel, 
and  afterwards  died.  Hosmer,  the  black- 
smith, testified  that  several  spokes  were  broken, 
the  tire  badly  crippled,  and  the  axletree  sprung, 
and  from  appearances  he  should  say  the  injury 
was  caused  by  a  blow.  The  book  was  re- 
ceived, not  to  show  that  Woodward  repaired 
the  wheel,  but  the  character  or  extent  of  the 
injuiy  to  it.  If  he  were  alive,  his  testimony 
that  he  put  in  dzteen  new  spokes  at  an  ex- 
pense of  $8.20  would  have  been  admissible. 
Being  dead,  his  book  of  accounts,  like  other 
secondary  evidence,  is  admissible.  Whether 
the  entry  is  competent  to  prove  that  Wood- 
W4trd  repaired  the  wheel  is  not  a  question  in 
the  case.  That  'fact  appears  by  evidence  ali- 
unde^ and  the  entry  bears  date  on  the  day  the 
injury  took  place.  Although  the  entry  ap- 
pears in  the  form  of  a  charge  to  Benton  of  six- 
teen spokes,  there  is  no  evidence  whatever, 
aside  from  the  entry,  that  tends  to  show  the 
transaction  was  merely  a  sale  of  spokes,  or  that 
they  were  used  in  any  other  wheeL  Upon  all 
the  evidence  shown,  and  in  the  absence  of  any 
evidence  to  the  contrary,  the  only  conclusion 
the  jury  could  reach  was  that  the  spokes  were 
used  in  the  repair  of  the  wheel  that  was  broken 
when  the  plaintiff  was  injured.  If  book  en- 
tries made  by  deceased  persons  in  the  regular 
course  of  business  are  admissible  to  show  iden- 
tity {StcOe  V.  PfuHr),  dates  {Auguita  v.  "Wind- 
9or,  and  Higham  v.  Bidgway),  the  surrender  of 
an  estate  ( Warren  v.  Cfreentilk),  in  an  action 
against  a  surety  that  his  principal  had  received 
money  Qiiddieton  v.  MeliatCj,  the  delivery  of 
goods  (Price  v.  Earl  of  Torrington),  the  service 
of  a  notice  to  quit  (Doe  v.  Turford),  notice  to 
an  indorser  (NMiolU  v.  WM),  and  that  a  deed 
was  a  iotgery  (Nouree  v.  McOap),  we  think  the 
entiy  on  Woodward's  book  of  accounts  made 
in  the  usual  course  of  his  business,  and  which 
it  was  his  duty  to  make,  was  admissible,  he 
being  dead,  to  show  the  character  and  extent 
of  the  injury  to  the  wheel,  which  tended  to 
show  that  the  wheel  was  broken  by  a  collision. 
We  cannot  see  that  it  makes  any  difference  as 
regards  the  question  of  the  admissibility  of  the 
evidence,  whether  the  purpose  was  to  show 
the  date  when  the  injury  occurred,  or  to  iden- 
tify the  wheel,  or  to  show  the  extent  of  the 
injury.  Our  conclusion  is  that  there  was  no 
error  in  the  ruling  admitting  the  book.  The 
instructions  requested  were  properly  denied« 
State  V.  Boston  db  M,  B.  Oo,  S6  N.  H.  408. 
Exeeptioni  overruled, 

Bing^ham,  «/l,  did  not  sit;  Garpenter,  J,, 

dinented  on  the  competency  of  the  shop  book; 
the  others  concurred  in  the  opinion. 
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IlXlHOIB  SUP&KMB  COUBT. 


Mat, 


ILLINOIS  8XJPREMB  COURT- 


ILLINOIS  CENTRAL  R.  CO.,  Appt., 

City  of  CHICAGO. 

(Three  Cases.) 

( Ill ) 

1.  ProTUdoB  for  the  aequirement  of  an 
easement  only  and  not  tor  any  oimeiv 
ehip  in  tbe  fee  is  madeby  an  ordlnanee 

paased  under  authority  of  a  Btatute  givlDg  city 
oounoUfl  the  power  to  extend  streets  over  **  any 
railroad  track,  ri^rbt  of  way,  or  land  of  any  rail- 
road company"  which  ordinance  provides  for  the 
extension  of  a  street  across  the  right  of  way 
**and  for  the  condemnation  of  railroad  property" 
for  the  purpose  thereof. 

8.  A  Indnient  in  a  proceeding  instil 
tuted  vimer  autliority  of  a  statute  g^v- 
in§^  eity  eovncils  the  power  to  extend 
streets  over  railroad  tiaca  can  clothe  the  dty 
with  nothing  more  than  an  easement  or  right  to 
pass  over  the  tracks.  No  tight  to  the  fee  or  to 
tbe  exclusive  use  of  the  land  can  be  awarded. 

8.   Ii^Jvnetion  will  not  lie  to  restrain 

Spoeeedinfpi  instituted  under  statutory  au^ 
ortty  to  extend  city  streets  over  a  railroad 
right  of  way  where  no  abuse  of  the  statutory 
power  is  shown. 

4«  The  extension  of  a  street  ower  a  rail- 
road rig^ht  of  way  will  not  be  enjoined 

because  of  the  fact  that  the  passage  of  trains 
ovef  tbe  proposed  crossing  will  be  so  frequent 
and' the  amount  of  travel  upon  the  street  so 
great  as  to  subject  the  company  to  great  incon- 
venience and  hindrance  in  the  operation  of  its 
.  road. 

h*  Power  to  extend  a  street  **oTer^  a 
railroad  ri^ht  of  wmy  will  indude  the  right 
to  cross  by  means  of  a  viaduct  or  bridgei 

6.  Discretion  vested  in  a  city  conneil  to 

extend  the  city  streets  across  a  railroad  right  of 
way  at  grade  or  upon  a  bridge  oar  viaduct  will 
not  be  con  trolled  by  the  oourfes. 

7«  Extending^  streets  across  a  railroad 
T^gtX  of  way  by  means  of  a  viadnct 
rather  than  at  flrrade  is  not  reqnired 

by  a  statute  prorimng  that  the  right  of  way 
must  be  restored  to  its  former  state  or  in  a  suffl- 
dent  manner  not  to  have  impaired  its  usef ul- 


8.  Power  to  extend  streets  over  or 
across  any  railroad  track,  right  of  way, 
or  land  of  any  railrocul  company  authorizes  their 
extension  across  a  railroad  '^yard.** 

(May  12,1809.) 

APPEALS  by  oomplaiDant  from  Jadgments 
of  the  Circuit  Court  for  Cook  County  in 
favor  of  deteDdaDC  lo  proceedings  to  enjoin 
deteDdant  from  extending  certain  streets  across 
complainant's  right  of  way.     Afiryrud. 
The  facts  are  stated  in  tiie  opinion. 
Mr.  C.  V.  Ghvin,  tor  appellant: 
The  power  conferred  on  the  city  of  Chicago 


nnder  tbe  provisions  of  111.  Rev.  Stat  1899^ 
art  5,  par.  89,  did  not  authorize  and  empower 
tbe  city  to  take  the  franchise  or  property  of 
the  Dlinois  Central  Railroad  Company. 

WoreeaUr  dk  Jf,  R,  Co,  y.  Railroad  Comr$. 
118  Mass.  661:  PUtOmrgh  JunOion  R.  Co'^ 
App.  4  Cent.  Rep.  268,  122  Fft.  511;  Re  Buf- 
falo, 68  N.  T.  167;  Fmntylvania  R  Gfs  App. 
93  Pa.  150;  Wood,  Railroad  Law,  664,  690» 
699  H  aeq.  and  noU,  Milwaukee  dbSLP.  R.  Co. 
y.  Faribault,  88  Minn.  167;  8t.  Flata  Union 
Depot  Co,  y.  St.  Paul,  80  Minn.  361. 

And  tbe  statute  is  to  be  strictly  construed. 

Chicago  db  M.  L  R  Co.  y.  WiltM,  4  West 
Rep.  121, 116  HI.  449;  New  Jersey  Zine  d:l.  Co, 
y.  MorrU  Canal  d  Bkg,  Co.  44  ^.  J.  £q.  898,. 
86  Am.  &  Eng.  R.  R.  Cas.  615;  Pitttburgh,  Ft 
W.  dC.  R  Oo.  y.  Reich,  101  HI.  157. 

Municipal  corporations,  in  the  exercise  of 
the  power  of  eminent  domain,  stand  upon  no 
higher  or  different  plane  than  other  legislatiye 
grantees  of  such  power. 

Spring  VaOey  Waierworkt  y.  BarUett,  16 
Fed.  Rep.  615;  Nevine  y.  Peoria,  41  IlL  502, 
89  Am.  Dec.  392;  Stack  y.  £!ast  St.  Louie,  85 
Bl.  877,  28  Am.  Rep.  619;  Bloomington  y. 
Brokaw,  77  111.  194;  migin  y.  KimbaU,  90  lU. 
856;  Babeoek  y.  Buffalo,  56  N.  Y.  268;  Moree 
y.  Worceeter,  189  Mass.  889;  Cotee  y.  Davenport, 
9  Iowa,  227;  Seifert  y.  Brooklj/n,  2  Cent  Rep. 
186,  101  N.  Y.  186,  64  Am.  Rep.  664. 

The  maxim,  eie  utere  tuo  ut  alienum  non 
Uedae,  applies  as  well  to  the  use  of  property  or 
easements  acquired  under  the  exercise  of  the 
power  of  eminent  domain,  as  to  that  acquired 
by  ordinary  purchase.  Aod  the  maxim  ap- 
plies with  as  roll  force  to  a  municipaliiy  as  u> 
an  IndiriduaL 

Broom,  Legal  Maxims,  4th  ed.  pp.  866,  866» 
876,  877;  Wood,  Railroad  Law,  pp.  955>975; 
Wood,  Nuisances,  §g  801.  764,  761;  Lewls^ 
Em.  Dom.  §§566-^585;  CentralVermontRGo. 
y.  Rayalton,  68  Yt  284;  Northern  Cent.  R,  Oo. 
y.  Baltimore,  46  Md.  426;  Maneer  y.  Northern 
d  B.  R,  Go,  5  Jur.  988,  2  Eng.  Ry.  &  Canal 
Cas.  279;  Coateey.  Clarence  R,  Co.  1  Rusa.  & 
M.  181;  Clowee  y.  Staffordehire  Potteries  W.  W. 
Co.  L.  K  S  Ch.  App.  126;  Freehold  Oenerai 
L,  Invest.  Co,  y.  Metropolitan  Diet.  R.  Oo.  14 
L.  T.  N.  S.  96;  iMwrence  y.  QretU  Northern 
R.  Co.  16  Q.  B.  648;  Bdbeock  y.  Buffalo,  66  N. 
Y.  268;  Tineman  y.  Bdvidere  Delaware  R.  Oo. 
25  N.  J.  L.  255;  Moree  y.  Worcester,  189  Mass. 
889;  BostonWater-Power  Co.  y.  Boston  AW.  R. 
Corp.  16  Pick.  618;  WebbY,  Portland  3ffg.  Oo. 
8  8umn.  189;  Peoria  db  P.  U.  R.  Co.  y.  Peoria 
db  F.  R.  Co,  106  Bl.  110;  Chicago  AN.  W.  R. 
Co,  y.  Chicago  db  P.  R.  Oo.  6  Biss.  219. 

And  tbe  citjr  in  extending  its  streets  mDSl 
not  unnecessarily  impair  the  usefulness  of  the 
Illinois  Central  Railroad  in  the  performance  of 
its  duties  to  the  public  as  a  common  carrier  of 
freight  and  passengers. 

StaU  y.  St.  Paul,  M.  dbM.RCo.Vi  Minn 


NoTB.— The  denial  of  power  In  the  courts  to  com- 
pel city  authorities  in  extending  streets  to  cross  a 
railroad  track  by  a  bridge  or  viaduct  instead  of  at 
grade  where  the  statutes  give  authority  to  extend 
streets**  over  or  across"  such  tracks  is  a  decision 
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of  very  great  Importance  both  to  railroads  and  U> 
the  public  at  large. 

On  the  general  subject  of  laying  out  a.  highway 
ack  oes  a  railroad,  see  note  to  State  v.  DistrioC  Oonit 
of  Hennepin  Oounty  (Minn.)  7  L.  B.  A.  18L 


i 


See  also  31  L.  R.  A.  183;  37  L.  R.    A.  189. 


1891^ 


Illinois  Cbntral  R.  Co.  v.  Chicago. 
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181y  69  Am.  Dec  818;  State  ▼.  JUinneapolit  dk 
St.  Louis  B,  Co,  49  Minn.  219;  ModiU  A  G.  B. 
€h.  T.  Alabama  Midland  R,  Co.  87  Ala.  501, 
99  Am.  &  Eng.  R.  R  Cas.  6;  OsJikos/i  ▼.  Mil- 
teatikee  d  L.  W,  R,  Co.  74  Wis.  584,  89  Am.  & 
£Dg.  R.  R  Cas.  681;  Oreenup  County  v.  May9- 
viOe  df  B,  8.  R.C0.8S  Ky.  659;  Humegton  eft 
S.  S,  Co.  ^.Chicago,  St.  P.  dh  K.  R.  Co.  74  Ga. 
554,  85  Am.  &  Edj?.  R  R  Cas.  268;  Chem- 
Pfake,  0.  di  8.  W.  &  Co.  v.  Dyer  County,  87 
Tenu.  712,  88  Am.  &  Eng.  R  R  Cas.  679; 
Palatka  <fc  1,  R.  Go,  v.  State,  28  Fla.  546,  82 
Am.  &  EDg.  R  R.  Cas.  196;  LtY/^i;  ifiamt  R. 
Co.  ▼.  (?r^n  C7au7i^  Comn.  81  Ohio  St.  838; 
Cooke  y.  .5^to»  <£;  Z.  R.  Corp.  188  Mass.  185; 
Peof^  V.  6'Ai«i^<?  (ft  il.  R.  Co.  67  111.  118; 
Chicago  R.  I.  A  P.  R.  Co.  y.  Jf<?|ptt,  75  111. 
524;  Pierce,  Railroads,  154-595;  Sutb.  Stat. 
§388. 

The  words  **  but  when  no  compensation  is 
made  to  such  railroad  company,"  in  paragraph 
89,  haye  reference  and  relate  aloDeto  compen- 
sation for  the  purpose  of  enabling  the  railroad 
company  to  carry  the  streets  across  its  tracks 
in  such  manner  as  not  to  impair  the  useful- 
ness of  such  railroad. 

If  a  yiaduct  is  necessary  to  preyent  impair- 
ment of  the  usefulness  of  the  railroad  the  city 
mast  build  and  can  only  relieye  itself  from  the 
duty  by  paying  to  the  railroad  company  a  sum 
sufficient  to  enable  it  to  build  ayiaauct  so  that 
the  usefulness  of  such  railroad  shall  not  be  im- 
paired. 

Illinois  Cent.  R,  Co.  y.  Bloominffton,  76  HI. 
447;  Chicago,  R.  L  <ft  P.  R.  Co.  y.  M^t, 
supra:  Mills,  Em.  Dom.  p.  198;  Wood,  Rail- 
road Law,  p.  968  et  seq.  and  note;  Cooke  y.  Bos- 
tan  dkL.E.  Corp.,  lAtUe  Miami R.  Co.  y.  Qreen 
County  Comrs.,  Chesapeake,  C.  <ft  S,  W.  R,  Co. 
y.  Dyer  County  and  Palatka  dh  L  R.  R.  Co.  y. 
J^ate,  supra. 

The  words  "oyer  or  across,"  in  paragraph 
89,  as  well  as  the  whole  of  said  paragraph, 
must  be  construed  with  reference  to  the  char- 
ter of  the  Illinois  Central  Railroad,  and  with 
reference  to  the  application  of  the  paragraph 
to  the  particular  facts  and  circumstances  at- 
teuding  ii^e  subject-matter  sought  to  be  af- 
fected, as  set  forth  in  the  hill. 

Anderson  y.  Chicago,  B.  <ft  Q,  R.  Co.  4  West. 
Rep.  157,  117  111.  26;  St.  Louts,  J.  <ft  C  R.  Co. 
V.  Trustees  of  Inst,  for  Education  of  Blind,  48 
n.  803;  Chicago  <ft  N.  W.  R.  Co.  y.  Chicago  <ft 
P.  ILCo.^  Bias.  219;  Denter  eft  R.  G.  R,  Co. 
▼.  AUing,  99  U.  S.  468,  25  L.  ed.  488. 

In  the  execution  and  manner  of  construct- 
ing a  pubUc  work  the  city  acts  ministerially, 
and  is  liable,  under  the  same  conditions  that 
a  priyate  indiyidual  would  be,  either  in  dam- 
ages or  to  be  enjoined  hy  a  court  of  equity,  ac- 
cording to  the  facts  and  circumstances  in  .each 
particular  case. 

2  Dill.  Mun.  Corp.  4th  ed.  908,  No.  1048, 
and  note;  2  High,  In].  8d  ed.  No.  1248;  Roch- 
ester White  Lead  Co.  y.  Rochester,  8  N.  Y.  463, 
58  Am.  Dec.  816;  Barton y.  Syracuse,  86N.Y. 
54;  Seifert  v.  Brooklyn,  2  Cent.  Rep.  185,  101 
N.Y.  136,54  Am.  Rep.  664;  Babcockv.  Buffalo, 
56  N.  Y.  268;  Morse  y.  Worcester,  139  Mass. 
889;  Emery  Y.  Loicelf^  104  Mass.  18;  Netinsy. 
Pwria,  41  Dl.  502.  89  Am.  Dec.  892;  Stack  v. 
East  8t.  Louis,  85  HI.  877.  28  Am.  Rep.  619; 
Blo&mington  y.  Brokaw,  T7  111.  194;  Elgin  7. 
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Kimball,  90  lU.  856;  Carter  y.  Chicago,  57  111. 
286;  Cotes  v.  Davenport,  9  Iowa,  227. 

The  Illinois  Central  Railroad  Company  has 
no  adequate  remedy  at  law  to  prevent  the  un- 
necessary impairment  of  its  rights,  franchises, 
business,  or  property;  the  only  power  of  the 
law  court  in  condemnation  proceedings  is  to 
award  compensation. 

Pierce,  Railroads,  220:  Chicago.  M.  d  St.  P, 
R.  Co.  y.  ^d^wWtf,  66111.829;  Smith  Y.Chicago 
<ft  W.  I.  R.  Co.  105  HI.  511;  Zte  Buol  y.  JfYee- 
port  <ft  M.  R.  R  Co.  Ill  111.  499;  McCormick 
y.  West  Chicago  Park  Comrs.  118  111.  655. 

Equity  may  enjoin  condemnation  proceed- 
ings. 

McPheraon  y.  BMridge,  24  El.  88;  Green  y. 
Green,  84  HI.  820;  Peoria  v.  Johnston,  56  Dl. 
45;  Carter  y,  Chicago,  supra;  Willett  v.  Wood- 
hams,  1  111.  App.  411;  Brian  y.  East  St.  Louis, 
12  DL  App.  890;  Central  City  Horse  R.  Co.  y. 
Ft.  Clark  Horse  R.  Co.  81  Dl.  528:  Pacific 
Mut.  TeUg.  Co.  y.  Chicago  d  A.  Bridge  Co.  86 
Kan.  118;  Niemeyer  v.  Little  Rock  Junction  R. 
Co.  48  Ark.  Ill,  20  Am.  &  Eng.  R.  R  Cas. 
174;  Prospect  Park  <ft  C.  J.  R.  Co.  y.  WiUiam- 
son,  91  N.  Y.  552, 14  Am.  &  Eng.  R.  R.  Cas. 
34;  St.  Paul  Union  Depot  Co,  v.  St.  Paul,  80 
Minn.  861;  Milwaukee  db  St.  P.  R.Co.  y.  FaH- 
hault,  28  Minn.  167. 

Under  statutes  authorizing  the  lapng  out  of 
highways  "across  the  tracks  of  railroads"  or 
through  "improyed  or  cultiyated  lands,"  the 
word  * 'track"  does  not  includ<)  grounds  upon 
which  tracks  are  laid  for  storing  cars  or  exclu- 
sively for  making  up  trains. 

Boston  db  A.  R.  Co.  y.  Greenbvsh,  52  N.  Y. 
510;  Prospect  Park  dk  C.  L  R  Co.  y.  Williams, 
supra;  Clark  y.  Phelps,  4  Cow.  190;  Mohawk 
(ft  H.  R.  Co.  Y.  Artcher,  6  Paige,  88,  8  L.  ed. 
907. 

Mr.  James  Fentress*  also  for  appellant: 

The  result  which  will  be  reached  if  the  city 
is  allowed  to  take  what  she  asks  in  the  suits  at 
law— or  to  construct  the  new  streets  as  she  pro- 
poses— will  be  the  destruction  of  the  "useful- 
ness" of  the  railroad  tracks  and  yards. 

This  is  an  abuse  of  power,  in  that  it  pro- 
duces a  result  which  the  charter  under  which 
she  acts  does  not  allow. 

Municipal  corporations,  in  the  exercise  of 
the  power  of  eminent  domain,  stand  upon  no 
higher  plane  than  any  other  corporation  to 
which  8uch  power  has  been  delegated. 

/^vg  Valley  Waterworks  y.  Bartlett,  16  Fed. 
Rep.  615;  2  Dill.  Mun.  Corp.  4th  ed.  §  908,  p. 
1096,  note  1,  §  1048,  and  notes;  NeHns  y.  Peoria, 
supra,  and  note;  Babcock  y.  Buffalo,  Blooming- 
ton  y.  Brokaw,  Elgin  y.  EimbaU,  Cotes y.  Dor 
tenport,  Morse  y,  Worcester,  and  Seifert  y. 
Brooklyn,  supra. 

Where  there  are  two  acts  making  grants  of 
property  or  franchises,  and  by  one  construc- 
tion they  may  be  made  to  conflict,  and  by  an- 
other both  may  stand  in  full  force,  it  is  the 
duty  of  courts  to  adopt  the  latter. 

Chicago,  M.  db  St.  P.  R.  Co.  y.  United  States, 
127  U.  S.  409,  82  L.  ed.  180. 

Where  the  state  has  made  one  grant,  and 
the  grantee  acts  on  it,  and  goes  into  possession 
and  use  of  the  thin<^  granted,  no  subsequent 
grant  shall  be  construed  to  destroy  or  impair 
the  former  grant,  or  any  of  the  rights  undei  it, 
unless  the  state  has  in  the  subsequent  grant 
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plaiDlj  and  clearly  declared  ber  iDtention  to 
destroy  or  impair  tJie  former  grant  or  the  rights 
under  it. 

Dwarr.  Stat  674  et  9eq.;  Wood,  Railroad 
Law,  g  842. 

In  every  case,  and  without  regard  to  charters 
or  prior  rights,  the  universal  rule  is,  iie  uUre 
tMp  ut  alieaum  nan  IcBdas. 
r  Broom,  Legal  Maxims,  866-R77;  Manser  v. 
Ncrthern  db  E,  B,  Go.  6  Jur.  088.  2  Eng.  Ry. 
^  Canal  Cas.  279;  Wood,  Railroad  Law,  955- 
975;  Lewis,  £m.  Dom.  g§  56&-585;  Northern 
Cent  R.  Co.  v.  Baltimore,  46  Md.  425;  Hov>eU 
y.  McChy,  8  Rawle,  256;  Aldred  v.  Benton,  9 
Coke,  57;  Central  Vermont  B.  Go.  v.  RoyaUon, 
6S  Vt.  284;  Coates  v.  Clarence  B.  Co.  1  Russ. 
&  M.  181;  Olowee  v.  Staffords/tire  Potteries  W. 
W.  Co.  L.  R.  8  Ch.  App.  125;  Chicago  AN.  W. 
B.  Go.  ▼.  Chieoffo  A  P.  B.  Go.  6  Hiss.  219. 

For  acts  done  by  the  agents  of  a  corporation 
either  in  eontraetu  or  in  delicto  in  the  course 
of  its  business  and  of  their  employment,  the 
corporation  is  responsible,  as  an  individual  is 
responsible  under  similar  circumstances. 

PhOadflphia,  W.  d  B.  R  09.  y.  Quigley,  62 
U.  S.  21  How.  202, 16  L.  ed.  78,  affirmed  in 
Salt  Lake  City  ▼.  HoUister,  118  U.  S.  261,  80 
L.  ed.  176;  Barnes  v.  District  of  Columbia,  91 
U.  S.  551,  28  L.  ed.  448,  and  authorities  cited; 
Cleteland  v.  King,  182  U.  8.  295,  88  L.  ed. 
884. 

The  city  should  be  restrained  from  taking 
the  land  Itself— or  the  exclusive  use— as  by  her 
ordinance  she  seeks  to  do. 

Worcester  db  N.  B.  Co.  v.  Bailroad  Oomrs. 
118  Mass.  661;  Pittsburgh  Junction  B.  C&s 
App.  122  Pa.  511;  Be  Buffalo,  68  N.  Y.  167; 
Pennsylvania  B,  Ws  App.  98  Pa.  150;  Wood, 
Railroad  Law,  pp.  664,  690,  699  f<  m^.  and 
noU;  Milu>aukee  d  J3t.  P.  B.  Co.  v.  Fariba/uU, 
28  Minn.  167;  St.  Paul  Union  Depot  Co.  v.  8t. 
Paul,  80  Minn.  861. 

The  city  should  be  restrained  from  extend- 
ing streets  across  the  railroad  yard. 

Albany  Northern  B.  Co.  v.  BroumeU,  24 
N.  Y.  845;  Boston  A  A.  R  Co.  v.  Qreeribush, 
52  N.  Y.  510;  Mohawk  d  H.  B.Go.  v.  Artcher, 
6  Paige,  88.  8  L.  ed.  907;  Clark  v.  Phelps,  4 
Cow.  190;  Ptospwt  Park  d  C.  1.  B.  Co.  v.  TFt^ 
liamson,  91  N.  Y.  552  14  Am.  &  Eng.  R.  R 
Cas.  84,  and  note;  81.  Louis,  J.  d  C.  R.  Co.  v. 
Trustees  of  Inst,  far  Education  qf  Blind,  48 
HI.  808. 

The  city  should  be  restrained,  in  the  taking 
by  condemnation  and  the  mode  of  construct- 
ing her  streets,  from  destroying  or  unnecessa- 
rily impairing  the  "usefulness"  of  the  rail- 
road. 

State  V.  St.  Paul,  M.  dM.R  Co.Vi  Minn. 
181;  State  v.  Minneapolis  d  St.  L.  B.  Co.  89 
Minn.  219;  Northern  Cent.  B.  Co.  v.  Baltimore, 
46  Md.  425;  Oshkoshy.  Milwaukee  d  L.  W.  B. 
Co.  74  Wis.  584,  89  Am.  &  Eng.  R  R  Cas. 
681;  Greenup  County  y.  MaysviUe  d  B.  S.  B.  Co. 
88  Ky.  659;  ffumeston  d  S.  B.  Co.  v.  Chicago, 
St.  F.dK.  B.  Co.  74 Ga.  554,  85  Am.  & En^. 
R  R  Cas.  268;  Chesapeake,  0.  d  S.  W.  R  (h. 
y.  Dyer  County,  87  Tenn.  712,  88  Am.  &  Eng. 
R  R  Cas.  679;  Palatka  dLRR.Co.y.  State, 
28  Fla.  546,  82  Am.  &  Eng.  R  R  Cas.  196; 
Little  Miami  R  C^  r.  Qreen  County  Comrs. 
81  Ohio  St.  888;  Cookey.  Boston  d  L.  R.  Corp. 
188  Mass.  185;  BsopU  y.  Chicago  d  A.  R.  Co. 
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67  m.  118;  Chicago,  R.  LdP.R.  Co.  y.  Moffttt, 
75  III.  524;  Wood,  Railroad  Law,  pp.  969, 975 
et  sea.  and  notes. 

The  term  "usefulness"  relates  to  the  futurs 
as  well  as  the  present. 

lUinois  Cent.  R  Co.  y.  Sloomington,  76  HL 
447;  Chicago,  R.  L  d  P.  R.  Co.  v.  MoffUt,  75 
111.  524;  Mills,  Em.  Dom.  198;  Wood,  Rail- 
road  Law,  968  et  seg.  and  note;  Cooker.  Boston 
dL.R.  Corp.  188  Mass.  185;  Little  Miami  R 
Go.  v.  Oreen  County  Comrs.,  Chesapeake,  O.  d 
S.  W.  R  Co.  y.  Dyer  County,  and  Palatka  d 
L  R  R.  Co.  y.  Staie,  supra. 

The  chancery  jurisdiction  is  not  affected  by 
the  question  of  whether  it  is  a  dty,  or  railroad 
company,  or  other  corporation,  or  an  individ- 
ual, that  is,  or  is  about  to  injure  another  or  im- 
pair his  or  its  rights, 

Morris  v.  Thotnas,  17  DL  112:  Ftomt  y. 
MiUor,  16  111.  48;  Card  v.  Card,  59  lU.  46; 
Morrison  v.  King,  62  111.  80;  Watson  v.  Suth- 
erland, 72  U.  8.  5  Wall.  74.  18  L.  ed.  580; 
Clowes  V.  Staffordshire  Potteries  W.  W.  Co.  L. 
R  8  Ch.  App.  125;  Wilts  d  B.  0.  N.  Co.  y. 
Swindon,  Water-  Works  a».  L.  R  9  Ch.  App. 
451;  Pacific  Mut.  Teleg.  Go.  y.  Chicago  d  A. 
Bridge  Co.  86  Ean.  118. 

If  there  are  two  modes  in  which  the  work 
can  be  done,  one  of  which  would  create  a  nui- 
sance, and  the  other  not,  they  are  bound  to 
choose  the  method  which  will  avoid  the  nui- 
sance 

Wood,  Nuisances,  §g  801,  761-764;  Wood, 
Railroad  Law,  p.  975. 

Ordinances  of  a  municipal  corporation  must 
be  "reasonable,''  must  not  be  "oppressive," 
and  must  not  be  inconsistent  with  the  pablio 
legislative  policy. 

DHL  Mun.  Corp.  §§  819-829. 

H»ffracler»  Ch.  J.,  delivered  the  opinion 
of  the  court: 

These  are  three  bills  in  chancery,  filed  by 
the  appellant  company  against  the  api>ellee 
in  the  circuit  court  of  Cook  county :  and  as 
the  cases  involve  the  same  questions,  and 
have  been  submitted  upon  the  same  abstracts 
and  briefs,  they  have  been  taken  and  con- 
sidered as  one  cause.  The  object  df  the  bills 
is  to  enjoin  the  city  of  Chicago  from  extend- 
ing certain  streets  across  the  right  of  wayof 
the  Illinois  Central  Railroad  Company.  The 
first  bill  alleges  that  on  September  2Q,  1890, 
the  city  pasaed  an  ordinance  for  opening 
Fifty -Sixth  street  across  such  right  ox  way, 
and  thereafter  filed  its  petition  in  the  said 
circuit  court  for  the  oondenmation  of  the  land 
necessary  for  such  improvement ;  that  on  Sep- 
tember 15,  1890,  the  city  passed  an  ordinance 
for  the  opening  of  Seventy-Ninth  street 
across  said  right  of  way,  and  thereafter  filed 
its  petition  to  condemn  in  the  same  court ; 
that  on  January  19,  1891,  the  city  passed  an 
ordinance  for  opening  Sixtieth  street  across 
said  right  of  way,  but  no  proceeding  for 
condemnation  in  pursuance  or  this  ordinance 
appears  to  have  been  begun  at  the  time  of 
the  filing  of  the  bill,  on  February  28,  1891. 
The  second  bill,  filed  -on  June  15,  1891,  al- 
leges that  on  March  16,  1891,  the  city  naseed 
an  ordinance  for  opening  Seventy-Second 
street  across  said  right  of  way,  and  thereafter 
filed  its  petition  for  oondemnatioa  in  said 
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oourt.  The  third  bill,  filed  on  July  24, 
1891.  alleges  that  on  March  80, 1891,  the  city 
passed  an  ordinance  for  opening  Eighty- 
Second  street  between  Dobson  avenue  and 
Stony  Island  avenue  by  condemning  therefor 
that  part  of  appellant's  right  of  way  lying 
between  the  north  and  south  lines  of  said 
street,  both  produced  eastward ly  across  said 
railrtMd,  and  thereafter  filed  its  petition  for 
condemnation  in  the  superior  court  of  said 
oountT;  that  on  June  2,  1891,  the  city  passed 
an  ordinance  for  opening  and  wideninir^ine- 
tieth  street  from  Manistee  avenue  to  the  west 
line  of  appellant's  right  of  way  by  condemn- 
ing therefor  certain  specified  parts  of  appel- 
lant's right  of  way ;  that  the  land  over  wbidi 
it  is  so  proposed  to  extend  Eighty-Second 
and  Ninetieth  streets  is  ''railroad  yard"  land ; 
that  eight  tracks  have  been  laid  m  that  part 
of  the  ^'yaid"  where  Ninetieth  street  will 
cross,  and  two  tracks  are  in  course  of  con- 
struction in  that  ptfrt  where  Eighty-Second 
street  will  cross;  that  the  cil^  thereafter 
filed  its  petition  in  said  superior  court  to 
condemn  the  land  necessary  for  so  opening 
and  widening  Ninetieth  street.  The  bills 
pray  for  injunctions  against  tJie  opening  or 
extension  of  these  streets  across  the  railroad 
tracks  or  right  of  way  at  grade,  or  otherwise 
than  by  viaducts  over  or  subways  under  such 
right  of  way  or  tracks.  The  bills  charge, 
and  the  answers  of  the  city  thereto  deny,  that 
the  extension  of  streets,  as  ordered  in  said 
ordinances,  will  be  an  irreparable  injury  to 
the  railroad  company,  and  will  obstruct  the 
use  of  its  tracks  as  now  located,  and  ma- 
terially and  unnecessarily  impair  its  fran- 
chises. Both  sides  introduced  testimony, 
and,  after  hearing  had,  the  court  below  dis- 
solved the  injunctions  and  dismissed  the 
bills.  From  such  decrees  of  dismissal  the 
present  appeals  are  prosecuted. 

The  material  questions  here  involved  have 
been  settled  by  recent  decisions  made  by 
this  court  in  the  cases  of  lUinais  Gmt.  A 
Co.  V.  Chieoffo,  188  111.  458,  and  Chicago  A 
If.  W.  B.  Co.  V.  Chicago  (111.)  29  N.  E.  Rep. 
1109.  In  view,  however,  of  the  great  abil- 
ity and  ingenuity  with  which  counsel  have 
again  presasd  these  questions  upon  our  at- 
tention we  will  restate  our  views.  The  ap- 
pellant company,  like  eveir  otiier  railroad 
company,  holds  its  right  of  way  subject  to 
the  right  of  the  public  to  extend  the  public 
highways  and  streets  across  such  ri^ht  of 
way.  Chicago  dh  29,  W.  R.  Co.  y.  Chicaqo, 
iupra.  The  Constitution  of  the  state  proviaes 
that  "the  exercise  of  the  oower  and  the  right 
of  eminent  domain  shafl  never  be  so  con- 
strued or  abridged  as  to  prevent  the  taking 
by  the  General  Assembly  of  the  property  ana 
franchises  of  incorporated  companies  already 
organized,  and  subjecting  them  to  the  pub- 
lic necessity,  the  same  as  of  individuals.'' 
Const.  1870,  art.  11,  %  14.  By  the  Act  of 
1872,  to  proyide  for  the  incorporation  of  cities 
and  yillages,  the  Cteneral  Assembly  conferred 
upon  the  city  council  in  cities  the  power 
"to  lay  out,  establish,  open,  alter,  widen, 
extend,  grade,  pave,  or  otherwise  improve 
streets,  alleys,  avenues,  sidewalks,  wharves, 
parks,  and  public  grounds,  and  vacate  the 
same."    Rev.  Stat.     1874,  chap.   24,  art.  6, 
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§  1,  par.  7.  If  the  Legislature  had  granted 
to  cities  no  other  power  in  regard  to  the  ex- 
tension of  streetff  across  existing  railroads 
than  the  general  power  conferred  by  para- 
graph 7,  here  quoted,  it  might  be  necessary 
to  consider  and  discuss  a  number  of  authori- 
ties to  which  counsel  for  appellant  have  re- 
ferred in  their  briefs.  These  authorities  hold 
that  the  land  included  in  the  right  of  way 
of  an  existing  railroad  is  already  devoted  to 
a  public  use  by  express  legislative  grant; 
that  the  extension  of  a  street  across  it  is  such 
an  appropriation  of  It  to  another  public  use 
as  is  not  authorized  by  a  general  power  to 
open  or  extend  streets ;  that  in  such  case  the 
authority  must  be  created,  or  the  legislative 
intent  must  be  made  to  appear,  by  express 
words,  or  by  necessary  implication.  But  the 
General  Assembly  has  conferred  upon  the  cit- 
ies in  this  state  the  power  to  extend  streets 
over  railroad  rights  of  way  by  express  legis- 
lative authority.  That  authority  is  given 
by  paragraph  89,  ^  1,  art.  5,  of  said  Act 
of  April  10,  1872,  in  the  following  words: 
"The  city  council  shall  have  power  by  con- 
demnation or  otherwise  to  extend  any  street, 
alley,  or  highway  over  or  across,  or  to  con- 
struct any  sewer  under  or  through,  any  rail 
road  track,  right  of  way,  or  land  of  any  rail- 
road company,  (within  the  corporate  limits;) 
but  where  no  compensation  is  made  to  such 
railroad  company  the  city  shall  restore  such 
railroad  track,  right  of  way,  or  land  to  its 
former  state,  or  in  a  sufficient  manner  not  to 
have  impaired  its  usefulness." 

Counsel  say  that  the  judgments  to  be  ren- 
dered in  the  condemnation  proceedings  will 
take  the  land  itself,  or  the  exclusive  use 
thereof.  Such  cannot  be  the  effect  of  the 
judgments.  We  held  in  Illinois  Cent.  R.  Co. 
V.  Chicago,  supra,  that  the  track  to  be  con- 
demned under  the  provisions  of  paragraph  89, 
"for  the  extension  of  the  street  over  and 
across  railroads,  railroad  rights  of  way  and 
lands,"  was  intended  by  the  Legislature  to 
be  "subject  to  the  joint  use  by  Die  railroad 
in  the  exercise  of  its  franchise  and  by  the 
public  as  a  street."  The  use  bv  the  public 
is,  as  matter  of  fact,  subject  ana  suboraibate 
to  the  use  by  the  railroad  company.  The 
trains  of  the  railroad  company  have  a  prior 
right  to  passage  over  the  crossing.  The 
public,  at  whatever  inconvenience  it  may  be 
to  the  interests  or  the  business  of  the  indi- 
vidual citizen,  is  compelled  to  wait  until 
the  cars  of  the  company  have  passed.  The 
ordinances,  in  providing  for  au  extension  of 
the  streets  across  the  ri^ht  of  way,  and  for 
the  condemnation  of  railroad  property  for 
the  purposes  of  a  street,  provide  only  for  the 
acquirement  of  an  easement  by  the  public 
over  the  railroad  land,  and  not  for  any  owner- 
ship in  the  fee  thereof.  The  petitions  in 
the  condemnation  proceedings  ask  only  that 
land  may  be  condemned  fur  the  improve- 
ments specified  in  the  ordinances,  and  the 
improvements  so  specified  are  mere  easements 
to  be  acquired  for  the  purpose  of  crossing 
or  passing  over  the  tracks  or  rights  of  way. 
No  judgments  have  yet  been  entered  in  the 
condemnation  proceedings  sought  to  be  en- 
joined, but  such  judgments,  when  entered 
in  whatever  language  they  may  be  couched. 
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can  only  clothe  the  city  with  an  easement 
or  right  to  pass  over  the  tracks.  They  can- 
not vest  the  city  with  the  fee  of  the  land, 
or  with  the  exclusive  use  thereof  because 
the  statute  enters  into  and  forms  a  part  of 
the  judgment,  and  limits  and  qaalines  the 
nature  of  the  condemnation  therein  ordered. 
As  paragraph  80  authorizes  nothing  more 
tlian  an  easement  to  be  acquired  by  the  con- 
demnation proceeding,  it  follows  that  the 
judgment  therein  **  would  necessarily  have 
vested  the  city  with  the  right  of  use  and  oc- 
cupancy of  the  land  condemned,  subject  to 
the  riehtful  use  of  the  railroad  company 
thereof.  Neither  will  have  the  right  of  oc- 
cupancy to  the  exclusion  of  the  other,  but 
each  subordinate  to  the  right  of  the  other 
for  the  separate  use  contemplated ;  the  one 
occupying  and  in  control  thereof  for  all  the 
legitimate  purposes  of  a  public  street,  and 
the  other  for  the  reasonable  and  proper  ex* 
ercise  of  its  franchise.  **  While,  however,  the 
statute  itself  will  limit  the  condemnation 
judgment  in  the  manner  here  indicated  as  to 
the  extent  of  the  right  conferred  by  it,  yet 
the  court  rendering  such  judgment  has  the 
power  to  specifically  state  therein  the  nature 
of  the  interest  thereby  vested  in  the  city. 
Illinaii  Cent,  B,  Co.  v.  Ghieago,  ntpra.  We 
have  also  held  in  the  latter  case  that  equity 
will  not  interpose  to  enjoin  a  condemnation 
proceeding,  at  any  rate  for  such  reasons  as 
are  set  up  in  the  present  bills.  Whatever 
just  claims  the  railroad  company  may  have 
to  compensation  can  be  set  up  in  that  proceed- 
ing. '^We  are  not  aware  of  any  authority 
that  authorizes  or  gives  jurisdiction  to  courts 
of  equity  to  proceed  by  injunction  unless 
there  is  an  excess  or  abuse  of  the  power  con- 
ferred by  law,  or  there  is  an  attempt  to  take 
and  appropriate  the  property  without  author- 
ity of  law,  or  in  a  manner  and  to  an  extent 
not  authorized  by  law."  lUinoit  Cent,  R,  Co, 
V.  Chicago,  supra.  There  is  no  such  abuse  or 
unlawful  attempt  shown  by  the  records  in 
these  cases. 

The  allegations  contained  in  these  bills 
amount,  in  substance,  to  complaints  that  the 
passage  of  trains  over  the  proposed  crossings 
will  be  so  frequent,  and  the  amount  of  pub- 
lic travel  upon  the  street-s  will  be  so  great, 
as  to  subject  the  appellant  company  to  great 
inconvenience  and  nindrance  in  the  operation 
of  its  road.  Allegations  of  a  similar  character 
were  made  in  the  bill  in  Lake  Shore  dh  M.  8. 
R,  Co,  V.  Chicago  db  W.  I.  R,  Co.,  97  111. 
506,  where  the  complaining  companies  filed 
a  bill  against  the  defendant  company  to 
enjoin  the  latter  from  prosecuting  a  con- 
demnation proceeding  instituted  for  the  pur- 
pose of  acquiring  an  easement  or  crossing 
over  the  tracks  of  the  former.  In  the  bill  in 
that  case  it  was  stated  that  complainants' 
business  was  constantly  increasing ;  that  more 
than  8, 500  cars,  and  about  400  engines,  passed 
daily  over  the  premises  in  question :  that  com- 
plainants intended  to  construct  other  tracks ; 
that  they  could  not  properly  transact  their 
business  or  do  their  duty  to  the  public  with- 
out the  use  of  the  whole  of  said  premises; 
that  any  interference  therewith  would  cause 
great  and  irreparable  injury  to  them  and  to 
the  interests  of  the  public  committed  to  their 
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charge  as  carriers;  that,  if  defendants'  road 
should  be  constructed  and  operated  as  pro- 
posed, the  business  would  be  almost  doubled ; 
that  such  increase  would  so  binder  and  em- 
barrass complainants  in  transferring  freight 
and  running  trains  as  to  cause  an  injury,  con- 
stantly increasing,  and  not  susceptible  of 
compensation  by  damages  in  a  case  at  law, 
and  would  impair  and  infringe  and  destroy 
the  franchises  of  complainants,  and  that  the 
construction  and  operation  of  defendants' 
road  as  proposed  would  necessarily  be  a 
nuisance  of  a  serious  and  irreparable  nature 
in  the  delav  of  business  and  increased  danger 
to  life.  The  bill  was  answered,  and,  after 
hearing  had,  was  dismissed  for  want  of 
equity.  We  afilrmed  the  decree  of  the  court 
below,  and  held  that  a  court  of  chancery 
could  not  relieve  against  the  injuries  com- 

Elained  of.     The  charges  made  in  the  present 
ills  are  no  stronger  than  those  made  in  the 
Chicago  di  W.  L±L  Co,, Caee, 

It  is  claimed  that  paragranh  80  gives  to  the 
city  council  the  option  dJ  extending  the 
street  either  above  the  railroad  tracks  by 
means  of  a  viaduct,  or  across  it  at  grade,  and 
that  a  court  of  chancery  will  require  the 
council  to  adopt  the  former,  rather  than  the 
latter,  method  of  crossing,  because  less  in- 
convenience will  thereby  be  caused  to  the 
appellant  in  the  operation  of  its  road.  It  is 
admitted  by  counsel  for  appellant  that  the 
Legislature  intended  by  the  use  of  the  wcud 
''across''  to  provide  for  a  crossing  at  grade ; 
but  it  is  insisted  that  the  word  "over"  was 
intended  to  designate  a  crossing  above  the 
right  of  Wfl^,  track,  or  land  by  means  of  a 
viaduct.  The  two  words  "  over"  and  **  across" 
may  be  used  interchangeably,  and  as  having 
the  same  meaning.  Webster  thus  defines  the 
word  "  across :"  "  From  side  to  side ;  athwart ; 
crosswise ;  ouite  over. "  He  defines  the  word 
''over"  as  follows :  ''Above,  or  higher  than, 
in  place  or  position,  with  the  idea  of  cover- 
ing ;  across ;  from  side  to  side  of ;  upon  tiie 
surface  of."  The  word  "over"  has  b«8n  held 
to  denote  a  crossing  upon  the  surface  in  New* 
hurypart  Tu/mp,  (^rp.  v.  Mkutem  B.  Oo.^  2S 
Pick.  826,  where  the  Supreme  Court  of  Mas- 
sachusetts said :  "  Words  'over'  and  'under, ' 
as  applied  to  the  surface,  are  not  precisely 
opposites.  One  passes  over  a  road  if  he 
crosses  it  on  the  surface,  as  well  as  when  he 
crosses  above  it  on  a  bridge."  Boetcn  &  M, 
B,  Co,  V.  Lawrence,  2  Allen,  107.  But  the 
word  "  over"  has  also  been  construed  to  denote 
a  crossing  at  a  higher  level,  and  not  on  the 
same  level ;  and  it  has  been  held  to  mean  "  not 
'upon,*  but  'above,'  so  the  railroad  should 

Sass  under  the  highway. "  CefKtral  Vermont 
I  Co,  y.  Boyalton,  58  Yt.  234 ;  Boston  d  M. 
B,  Co.  V.  Lawrence,  supra.  While,  therefore, 
the  word  "over,"  as  used  in  paragraph  80, 
may  be  construed  as  contemplating  a  crossing 
of  the  street  at  the  same  level  or  grade  with 
the  railroad  tract,  we  are  inclined  to  think 
that  its  meaning  is  broad  Miougb  to  also  con- 
fer the  power  of  extending  the  street  above 
and  over  the  track  or  riffht  of  way  by  means 
of  a  viaduct  or  bridge.  But  the  word 
"  across"  was  evidently  intended  to  designate 
a  crossing  at  grade,  or  on  the  same  level  as 
the  railroad  right  of  way.     Consequently  the 
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<sitj  coancil  is  vested  by  paragraph  89  witli 
the  power  to  extend  the  streets  either  **  over'' 
or  **  across"  the  tracks,  either  above  the  tracks 
by  means  of  viaducts,  or  on  the  same  grade 
or  level  with  the  tracks.  The  council  is  thus 
olotiied  by  the  Lej^islature  not  only  with  the 
power  oi^acquiring  an  easement  by  con- 
•demnation  or  otherwise  over  the  railroad 
tracks  or  right  of  way,  but  also  with  the 
•discretionary  power  ox  deciding  as  to  the 
mode  of  crossing, — whether  above,  by  via- 
•duct,  or  at  grade,  and  upon  the  same  level. 
In  the  present  cases  the  ordinances  do  not 
proTide  for  crossings  by  means  of  viaducts, 
but  for  crossings  at  grade.  The  municipal 
authorities  have  exercised  the  option  or  dis- 
•cretionary  power  conferred  upon  them  by  the 
Legislature,  and  provided  for  crossings  in 
one  only  of  the  methods  indicated  in  the 
statute,  and  have  instituted  condemnation 
proceedings  in  pursuance  of  the  ordinances 
-so  passed  by  them.  Their  action  in  this  re- 
gam  is  political  or  legislative  in  its  char- 
4u;ter,  and  cannot  be  controlled  by  the  courts. 
Appellant  in  these  cases  is  asking  a  court 
of  chancery  to  substitute  its  judgment  for 
the  judgment  of  the  city  council  upon  a 
-question  which  belongs  exclusively  to  the 
legislative  branch  of  the  government.  They 
■are  asking  a  court  of  chancery  to  require  the 
oity  council  to  repeal  its  ordinances  for  ^ade 
•crossings,  and,  in  the  place  thereof,  to  adopt 
ordinances  for  viaduct  crossings.  Such  rel  ief 
ss  this  cannot  be  granted  under  the  facts 
•disclosed  in  these  records.  While  it  may  be 
true  that  inconveniences  and  interruptions, 
both  to  appellant  and  to  the  public,  may  re- 
-ault  from  street  crossings  made  necessary  by 
the  unparalleled  growtn  of  the  population 
in  the  city  of  Chicago,  yet  the  proof  does  not 
disclose  that  the  ordinances  in  these  cases  are 
unreasonable  in  their  terms  or  in  the  methods 
provided  therein  for  the  extension  of  the 
•streets.  In  Curry  v.  Mt.  Sterling,  15  111.  820. 
we  said :  ^  This  power  of  the  corporation  to 
•extend  and  open  streets  applies  to  all  lands 
within  its  boundaries,  whether  the  same  be 
laid  out  into  town  lots  or  not.  The  extension 
of  the  street  in  question  was  a  matter  of  dis- 
oretion  on  the  part  of  the  board  of  trustees  (of 
the  town) .  The  courts  cannot  review  the  ex- 
orcise of  that  discretion. "  In  Chicago,  R.  1. 
dh  P.  B.  Co.  V.  T<nion  cf  Lake,  71  111.  888,  we 
«aid :  **The  taking  and  appropriating  prop- 
ort^  for  a  |)ublic  street  or  highway  by  a  mu- 
nicipality is  a  public  use  in  its  nature,  and 
oannot  be  questioned  or  denied.  .  .  .  When 
the  use  is  public,  the  judiciary  cannot  in- 
quire into  the  necessity  or  propriety  of  exer- 
oising  the  ri^ht  of  eminent  domain.  That 
right  is  political  in  its  nature,  and  not  judi- 
oial.  It  belongs  exclusively  to  the  legisla- 
tive branch  of  ue  government,  and  under  our 
■Constitution  the  judiciary  have  nothing  to 
•do  with  it. "  The  Cvrry  Uase  and  the  Town  of 
Lake  Caee  were  reindorsed  and  approved  in 
Dunham  v.  Hyds  Park,  75  111.  871.  In  BruiJi 
V.  OaHkmdale,  78  111.  74,  it  was  said:  **If 
the  city  is  incorporated,  then  the  council 
probably  have  power  to  open,  erade,  and  re- 
pair the  streets,  and  may,  u>r  aught  we 
know,  have  ample  discretionary  power  to  do 
«o,  as  to  time,  manner,  and  cost ;  and,  if  act- 
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ing  under  the  general  incorporation  law, 
.  .  .  the  power  is  general,  and  confers  a 
large  discretion  in  its  exercise ;  and  that 
power  will  not  be  controlled  by  the  courts 
unless  there  is  abuse,  operating  oppressively 
upon  individuals.  .  .  .  Where  persons 
or  officers  are  acting  within  well  recognized 
powers,  or  exercising  a  discretionary  power, 
a  court  of  equity  will  be  wholly  unwarranted 
in  interfering  unless  the  power  or  discretion 
was  being  manifestly  abused  to  the  oppres- 
sion of  the  citizen. **  In  Sfieridan  v.  Oolvin^ 
78  111.  287,  we  said :  "The  second  question 
is.  What  is  the  nature  of  the  power  sought  to 
be  exercised  in  passing  the  ordinance  under 
consideration  ?  To  that  question  there  can  be 
but  one  answer,  and  we  shall  not  stop  to 
discuss  it.  The  power  is  legislative  and  dis- 
cretionary. The  third  and  last  question  is. 
Had  the  court  of  chancery  jurisdiction  to 
interfere  iwith  tiie  exercise  of  that  power? 
We  are  clearly  of  the  opinion  that  it  had 
not.  The  subject  is  purely  political."  In 
Lake  Shore  da  if.  A  A  Co,  v.  Chicago  di  W. 
L  B.  Co.,  supra,  we  said:  "The  question 
whether  it  is  wise  to  permit  such  railroad 
company  to  select  its  own  route,  and  choose 
the  point  and  manner  vi  crossing  other  rail- 
roads, was  also  a  political  (question  for  the 
Gteneral  Assembly  to  determine,  and  that  de- 
termination cannot  be  reviewed  by  the 
courts."  To  the  same  effect  are  the  text- 
books and  the  decisions  in  other  states. 
Dillon,  in  his  work  on  Municipal  Corpora- 
tions, (4th  ed.  vol.  1,  §  95,)  says:  "Where 
by  its  charter,  a  municipal  corporation  is 
empowered,  if  it  deems  Uie  public  welfare 
or  convenience  requires  it,  to  open  streets  or 
make  public  improvements  thereon  its  deter- 
mination, whether  wise  or  unwise,  cannot 
be  judicially  revised  or  corrected. "  In  Lew  is 
on  Eminent  Domain  it  is  said,  (sec.  288 :) 
"  Whether  the  power  of  eminent  domain  shall 
be  put  in  motion  for  any  particular  purpose, 
and  whether  the  exigencies  of  the  occasion 
and  the  public  welfare  require  or  justify 
its  exercise,  are  questions  which  rest  entirely 
with  the  Legislature.  When  the  use  is  pub- 
lic, Uie  necessity  or  expediency  of  appro- 
priating any  particular  property  is  not  a 
subject  of  judicial  cognizance. "  Mieeimppi 
<fc  B.  B.  Boom  Co.  v.  Fatterson,  98  U.  S.  408, 
25  L.  ed.  206 ;  Chicago  d  E.  L  B.  Co.  v. 
WilUe,  116  111.  449,  4  West.  Rep.  121 ;  Peoi^ 
V.  Neu>  York  Cent.  A  H.  B.  B.  Co.  74  N.  Y. 
802 ;  Milwaukee  db  St.  P.  B.  Co.  v.  Faribault, 
23  Ijiinn.  167  ;  National  Docke  B.  Co,  v.  Cen- 
tral R.  Co.  32  N.  J.  Eq.  755 ;  National  Docke 
cfe  N.  J.  J.  C.  B.  Co.  V.  StaU,  53  N.  J.  L. 
217 ;  Struthers  v.  Dunkirk,  W.  d  P.  B.  Co.  87 
Pa.  282 ;  Central  B.  Co.  v.  State,  82  N.  J.  L. 
220 ;  2  Wood,  Railway  Law,  p.  981 ;  Elliott, 
Roads  &  Streets,  p.  598 ;  Blinois  Cent.  B.  Co, 
V.  BenUey,  64  111.  438 ;  People  v.  Chicago  <fc  A. 
B.  Co.  67  111.  118;  Utile  Miami  C.  d  Z.  B, 
Co.  V.  Dayton,  25  Ohio  St.  510 ;  Johnston  v. 
Providence  d  S.  B.  Co.  10  R.  I.  865 ;  leopU 
v.  Bostm  d  A.  B.  Co.  70  N.  Y.  569. 

We  concur  in  the  following  views  ex- 
pressed by  the  supreme  court  oi  the  state  of 
Ohio  in  Chicago,  U.  L  dP  B.  Ok  v.  Dayton, 
supra:  "  The  mere  fact  that  tHe  extension  of 
the  street,  as  proposed,  will  inconvenience  the 
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plaintiffs  or  subject  them  to  additional  ex- 
pense in  transacting  their  business  and  oper- 
ating their  road»  constitutes  no  ground  for 
the  interference  of  a  court  of  equity.  The 
same  results,  to  a  greater  or  less  extent,  are 
produced  wherever  a  railroad  is  crossed  by  a 
public  street  or  highway.  These  are  matters 
which  it  is  clearly  the  duty  of  the  city  coun- 
cil to  take  into  consideration  in  determining 
the  necessity  and  expediency  of  the  proposed 
improvement ;  but  so  long  as  their  proceed- 
ing are  regular,  and  thev  act  from  i>roper 
motives,  and  within  the  limits  of  their  au- 
thority, the  discretion  confided  to  them  in 
respect  to  the  location  and  establishment  of 
streets  is  not  subject  to  judicial  revision." 
We  have  recently  held  in  Drexd  v.  TQ(U)n  af 
Lake,  127  111.  54,  that  it  was  a  question  to 
be  determined  by  the  trustees  of  a  town 
which  one  of  two  modes  of  carrying  oil  the 
sewage  of  a  district  should  be  adopted  as  the 
best  and  most  expedient  mode,  and  we  there 
said :  *^  The  choice  of  expedients  is  within 
the  legislative  discretion  of  the  trustees  of 
the  town, — a  discretion  with  which  the 
courts  will  not  interfere  unless  clearly 
abused. " 

Paragraph  89  was  adopted  by  the  Legiala- 
ture  in  1872.  Afterwards,  in  1874,  the  Leg- 
islature passed  an  Act  requiring  the  rail- 
road companies  in  this  state  to  construct  and 
maintain  railroad  crossings  of  highways  and 
streets.  Ohieago  db  If.  W,  B.  Zo»  v.  Chi- 
cago, 9upra,  Considering  paragraph  89  with- 
out reference  to  the  subsequent  Act  of  1874, 
we  cannot  see  that  the  application  of  the 
second  clause  of  the  paragraph  to  the  facts 
of  this  case  furnishes  any  justification  for  a 
resort  to  a  court  of  equity.  Such  second 
clause  provides  that,  "where  no  compensa- 
tion is  made  to  said  railroad  company,  the 
city  shall  restore  such  railroad  track,  right 
of  way,  or  land  to  its  former  state,  or  in  a 
sufficient  manner  not  to  have  impaired  its 
usefulness. "  Without  deciding  the  question 
whether  any  obligation  does  or  not  rest  upon 
the  citv  under  the  present  proceedings  to  re- 
store the  crossing  in  a  sufiScient  manner  not 
to  impair  the  usefulness  of  the  tracks  such 


obligation,  if  it  existed,  would  not  be  vio- 
lated because  the  city  chooses  to  extend  the 
streets  at  ff^tde,  rather  than  by  means  of  a 
viaduct.  The  language  of  the  second  clause 
is  not  to  be  taken  1 1 teral  1  v.  It  is  wel  1  under- 
stood that  the  track  or  nght  of  way  cannot, 
in  the  nature  of  things,  be  restored  to  the 
same  state  of  usefulness  with  the  street  there- 
on as  before.  It  is  to  be  restored  so  as  not 
to  impair  its  usefulness  more  than  is  neces- 
sary in  view  of  its  use  for  the  purposes  of  a 
street  subject  to  the  use  by  the  railroad  com- 
pany. It  is  not  to  be  rendered  less  useful, 
except  in  so  far  as  diminished  safety  and  con- 
venience are  inseparable  from  its  use  by  the 
public  as  a  street  crossing.  It  is  not  ex- 
pected that  the  crossing  can  be  so  restored  as 
to  obviate  all  danger  or  delay  or  inconven- 
ience. It  is  only  necessary  that  there  should 
be  no  unreasonable  impairment  of  the  useful- 
ness of  the  railroad  right  of  way.  To  this 
effect  is  the  weight  of  authority.  2  Wood, 
Railway  Law,  %  271,  p.  976,  note  S,  p.  961, 
and  cases ;  (^m.  v.  Erie  dkN,  E.  B.  Co,  27  Pa. 
889,  67  Am.  Dec.  471 ;  FeopleY.  Dutehen  A  C. 
B.  Co.  SBN.  T.  152 ;  Johfuton  v.  Provident 
dba,B,  Co.  10  R.  L  865 ;  Ohieago,  B  I.  d  P. 
B.  Co.  V.  MqgUt,  75  111.  524;  BridQeport  v. 
New  York  db  N.  H.  H.  Co.  86  Conn.  255; 
PeopU  y.  Boeton  db  A.  B.  Co.  70  N.  Y.  569; 
8taU  V.  8t.  Pavl,  M.  db  M.  B.  Co.  85  Mtnn. 
181,  59  Am.  Rep.  818. 

8o  f  ar  as  the  extension  of  the  streets  across 
Eightv-Second  and  Ninetieth  streets  is  oon- 
cerned,  the  language  of  paragraph  89  is  broad 
enough  to  authorize  the  extension  across  the 
railroad  "vard,**  as  well  as  across  the  tracks 
or  right  or  way.  The  proof  shows  not  only 
that  Eighty- Second  street  is  one  mile  from 
Ninetietn  street  but  that  what  is  called  a 
''yard"  is  nothing  m<xe  than  a  collection  of 
tracks ;  and  hence  the  opening  of  the  streets 
across  the  land  embraced  in  the  yard  is  au- 
thorized by  paragraph  89  under  the  rule  laid 
down  in  AMware  A  H.  Canal  Co.  v.  White- 
haU,  90  N.  Y.  21. 

The  decree  of  the  Circuit  Court  diseolmng  the 
if^nction  and  diemieaing  Uis  biUa  m  a^fflnned. 
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1.  A  widow  is  estopped  b^  aoeeptln^  m 
devise  under  her  <kthea*'s  will  ttom 
cUbimiii^  dower  in  land  devised  by  hhn  to  an- 
other person  oo  the  ffround  that  his  purchase 
thereof  while  administrator  of  her  husband^s 
estate  was  void  as  afiralnst  pubUc  polioy. 

8.  The  declining  by  m  devisee  to  state 
whether  or  not  she  hSiS  elected  to  accept 


NoTB.— The  doctrine  that  one  who  accepts  a  de- 
vise cunnot  deny  testator^s  title  to  any  property 
disposed  of  by  his  will  to  other  persons  althouirh  it 
may  rest  on  weU-estabilshed  principles  and  has  the 
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a  devise  of  lands  already  In  her  posBesaion,  or  to 
claim  dower  In  other  land  devised  by  the  seme 
win  to  another  person,  makes  a  question  for  the 
Jury  whether  or  not  she  has  in  fact  elected  to 
take  under  the  will. 

(October  8,  IMSj 

APPEAL  by  defendants  from  a  ludrment  of 
the  Court  of  Common  Pleas  for  Dauphin 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  dower  in  certain  land  of 
which  her  husband  died  seised  but  which  her 
fatlier  purchased  while  acting;  as  her  husbands 
administrator  and  devised  to  a  third  person; 


support  of  authority  cited  in  the  above  case,i 

to  be  nevertheless  sufficiently  unusual  to  deserve 

pubhcation  in  this  serlea. 
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the  claim  bdvg  Dased  on  the  coDteDtion  that 
the  purchaae  was  void  as  againat  public  policy. 

The  trial  ooart  Buhmitted  the  question  to  the 
jury  aa  to  whether  or  not  the  father's  owner- 
ship of  the  hind  waa  valid,  and  refused  to  en- 
tertain the  dahn  made  by  defendants  that 
plaintiff  was  estopped  from  claiming  dower  in 
the  devised  property,  refusing  to  give  the  in- 
struction set  out  in  the  opinion^  which  refusal 
was  made  the  basis  of  the  third  assignment  of 
error.  The  fourth  assiioiment  of  error  waa 
that  the  court  erred  in  not  submitting  the 
question  of  fact  whether  or  not  Susanna  Zim- 
merman had  elected  to  take  the  devise  given 
to  her  by  ^e  will  or  not. 

Further  facts  appear  in  the  opinion. 

Mu&r$.  John  C.  Nisaley  and  LeTlB. 
AlriekSf  for  appellants: 

If  Mrs.  Zimmerman  had  accepted  the  devise 
to  her  si  ven  by  the  will  of  her  father,  she  could 
not  claim  dower  out  of  the  land  devised  by  the 
same  will  to  her  sister,  Mrs.  Lebo. 

HamUkmy,  Buektoalier,  2  Yeates,  889, 1  Am. 
Dec  860;  iVbvM  v.  Mordant,  Oilb.  Eq.  Rep.  8; 
Afumymiui,  Id.  16;  Blake  v.  Bunburjf,  1  Yes. 
Jr.  628, 4  Bro.  Ch.  24;  Cfaufftnan  v.  Cauffman, 
17  Serg.  &  R.  24;  I/ajf$  v.  Mbrdaunt,  2  Yem. 
681;  StreeMdd  t.  StreatfM,  Talbot,  176; 
8hmp  V.  Findlay,  2  Rawle,  178,  19  Am.  Dec. 
U82;  Cory  v.  Oerteken,  2  Madd.  Ch.  40;  Prei- 
ion  V.  JoM9,  9  Pa.  469;  WhuOer  v.  W^ter,  2 
Yea.  Jr.  867;  AUm  v.  GeU,  2Penr.  &W.  822. 

Hoys  V.  Mordauni,  and  Streatfield  v.  Blreat- 
fiM,  wpra,  are  said  in  1  White  &  Tudor's 
Xieading  Cases  in  Equity »  4th  Am.  ed.,  pt.  1, 
top  p.  610,  to  be  "  usually  cited  as  having  con- 
clusively established  the  doctrine  of  election 
which  is  founded  upon  the  principle  that  Uiere 
is  an  implied  condition  that  he  who  accepts  a 
benefit  under  an  instrument  must  adopt  the 
whole  of  it,  conforming  with  all  its  provisions, 
and  renouncing  every  right  inconsistent  with 
them. 

See  WalpoU  v.  (hnway.  Bam.  Ch.  Rep.  169; 
Rirkham  v.  Smith,  1  Yes.  Sr.  268;  Macnamara 
V.  Jone$^  1  Bro.  Ch.  481:  Frank  v.  Standish, 
Id.  688,  Mie;  Blake  v.  Bunhury,  4  Bro.  Ch. 
21;  Sioan  v.  Holmee,  19  Beav.  471;  Wintov/r  v. 
Clifton,  21  Beav.  447,  8  DeG.  M.  &  G.  641; 
Oroeby  v.  Lord  AaAton,  10  Ir.  Ch.  Rep.  219; 
Heoile  V.  Fitzmauriee,  18  Ir.  Ch.  Rep.  481; 
DUlon  V.  Parker,  1  Swanst.  869;  Qretton  v. 
Howard,  Id.  409. 

The  plaintiff  made  no  tender  of  conveyance 
of  the  land  devised  to  her  nor  of  compensa- 
tion, but  holds  the  land  devised  to  her  by  the 
will  of  her  father  while  she  attempts  to  take 
from  her  sister  all  her  patrimony.  She  cannot 
flo  this,  and  the  judgment  should  be  reversed. 

Heron  v.  Hoffner,  8  Rawle,  896;  Oreaoraft  v. 
Dille,  3  Teates,  79;  Webb  v.  Etane,  1  Binn. 
665;  Philadelphia  v.  Datie,  1  Whart.  602; 
Lewis  V.  ZetcM,  88  Pa.  66;  Tieman  v.  Bow- 
land,  16  Pa.  461;  Ow  V.  Bogere,  77  Pa.  160; 
Bradford*  v.  Eente,  48  Pa.  474. 

If  Susanna  Zimmerman  had  not  elected  to 
take  the  farm  on  which  she  now  resides,  the 
defendant  could  recover  it  in  ejectment. 

Lewie  v.  Lefwie,  18  Pa.  82,  68  Am.  Dec.  448. 

Meeere,  Mamnuk  &  Shopp,  for  appellee: 

Where  the  widow,  on  being  cited  to  ma  lie 
her  election,  declines  to  take  under  the  will, 
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and  claims  her  dower  and  share  of  the  persona] 
estate,  a  party  asserting  a  previous  election  to 
take  under  the  will  must  prove  it  by  clear  and 
positive  testimony,  and  show  that  such  elec- 
tion was  made  with  a  full  knowledge  of  her 
rights. 

Anderson* $  App.  86  Pa.  476. 

An  election  in  pate  to  take  under  a  will 
should  be  clear  and  positive,  to  estop  a  party 
from  making  it  in  a  regular  and  proper  form 
at  law. 

IHekineony,  Dickinson,  61  Pa.  401;  Kreisefs 
App.  69  Pa.  194;  Gox  v.  Sogers,  77  Pa.  160. 

Heirs  were  permitted  to  recover  in  an  anal- 
ogous case. 

Chronister  v.  Bushey,  7  Watts  &  S.  162. 

WillUuBSt  J,f  delivered  the  opinion  of  the 
court: 

The  plaintiff  seeks  to  recover  dower  in  186 
acres  of  land,  having  farm  buildings  and  a 

Sistmill  thereon.  The  title  was  in  her  hus- 
nd,  Nathaniel  Zimmerman,  at  the  time  of 
his  death,  in  February,  1888.  Her  father,  John 
Hoffman,  administered  upon  her  husband's  es- 
tate, and  sold  the  farm  of  which  be  died  seised 
for  the  payment  of  his  debta.  The  sale  was 
made  under  the  authority  of  an  order  of  the  or- 
phans' court,  for  $7,800,  subject  to  a  mortgage 
upon  which  $1,000  and  some  accrued  Interest 
remained  due  at  the  d^th  of  Zimmerman. 
This  sale  was  returned  to  the  orphans'  court, 
regularly  confirmed,  and  the  proceeds  distrib- 
uted by  the  court.  The  estate  was  insolvent, 
paying  about  forty  cents  on  the  dollar  of  the 
ascertained  indebtedness.  The  apparent  pur- 
chaser of  the  real  estate  was  Christian  Hoff- 
man, a  brother  of  the  administrator,  who  con- 
veyed his  title  about  one  year  after  it  waa 
acquired  to  John  Hoffman,  the  administrator, 
who  placed  the  defendants  in  possession.  He 
died  in  March,  1890,  and  by  his  will  gave  to 
Mrs.  Lebo,  who  was  one  of  his  daughters,  the 
farm  on  which  she  resided,  and  which  had 
once  belonged  to  Zimmerman,  subject  to  the 
payment  of  several  hundred  dollars  in  specific 
legacies  charged  upon  it.  By  the  same  will  be 
gave  to  Mrs.  Zimmerman  the  farm  on  which 
she  was  at  the  time  residing,  for  her  life,  with 
remainder  to  her  children  m  fee.  He  valued 
the  farm  he  gave  Mrs.  Lebo  at  $9,000,  and  that 
which  he  ^ve  to  Mrs.  Zimmerman  at  $6,682. 
The  plaintiff  is  still  in  possession  of  the  farm 
devi»-ed  to  her.  The  theory  on  which  she 
sought  to  recover  dower  was  that  the  sale, 
though  nominally  made  to  Christian  Hoffman, 
was  really  made  to  the  administrator,  and 
therefore  void,  as  against  public  police.  Up- 
on this  theory  the  title  of  Nathaniel  Zimmer- 
man had  never  been  devested,  and  she  was 
entitled  to  dower  in  the  same  manner  as  if  no 
sale  for  the  payment  of  debts  had  taken  place. 
It  was  conceded  that  John  Hoffman  bad 
paid,  In  the  bid  of  his  brother  and  the  mort- 
gage, between  $8,000  and  $9,000  for  the  prop- 
erty which  two  years  later  he  valued  at  $9,000. 
It  was  conceded  that  the  proceeds  of  the  sale 
bad  been  distributed  pro  rata  among  the  cred- 
itors of  Zimmerman,  and  that  they  were  stiU 
unpaid.  It  was  conceded  that  Mrs.  Zimroer- 
mao  had  not  declined  to  tiike  under  her  father's 
will,  and  her  counsel  declined  on  the  trial  to 
state  whether  she  elected  to  do  so.    The  learned 


58d 


Pbnnbylyakia  Suprkmb  Coubt. 


Oct., 


1ad|^  asked  them:  '*  You  don't  dispute  that, 
iibe  fact  of  her  acceptance  of  the  devise  toherj 
I  suppose  ?  "  The  reply  of  the  counsel  was, 
"  I  don't  know  whether  she  accepts  it  or  not." 
The  defendants'  reply  to  this  action  was  that 
Mrs.  Zimmerman  was  estopped  by  her  accept- 
ance of  the  devise  to  her  from  attempting  to 
defeat  that  to  her  sister  made  in  the  same  wilL 
When  the  will  was  made  the  testator  held  the 
title  to  the  land  in  controversy.  He  prepared 
his  will,  and  made  division  of  his  estate,  upon 
the  assumption  that  he  had  a  good  title,  and 
the  defendant  insisted  that  the  plainlifT  must 
elect  on  what  ground  she  would  stand.  If 
she  was  to  claim  under  the  will,  she  was  es- 
topped from  setting  up  title  against  it.  If  she 
was  to  rely  on  treating  her  father's  title  to  the 
farm  devised  to  Mrs.  Lebo  as  worthless,  she 
must  take  her  election  before  she  could  be  al- 
lowed to  recover. 

The  attention  of  the  learned  judse  was  drawn 
to  this  question,  and  he  instructed  the  jury  as 
follows:  "  We  have  been  asked  to  say  to  you 
by  the  counsel  for  the  defendants  that  the  plain- 
tiff is  estopped  from  claiming  dower  here,  be- 
cause John  Hoffman  devised  another  tract  of 
land  to  her.  We  say  to  you,  as  matter  of  law, 
that  that  does  not  estop  her.  The  question 
whether  a  person  is  estopped  or  not  is  a  ques- 
tion of  law,  the  facts  being  found.  We  say  to 
you  there  are  no  facts  in  this  case  with  respect 
to  the  devise  of  another  tract  to  her  tiiat  would 
estop  her  from  claiming  in  this  case." 

The  primary  question  of  fact  to  be  deter- 
mined by  the  jury  was  whether  the  plaintiff 
had  made  an  election  to  accept  the  devise  or 
not.  If  the  jury  had  found,  what  her  counsel 
refused  to  say  on  the  trial,  that  she  had  not  ac- 
cepted under  the  will,  then  there  was  no  ques- 
tion of  estoppel  to  be  considered,  and  the 
plaintiff's  right  to  recover  would  depend  on 
other  considerations.  If,  however,  the  iury 
had  found  that  she  had  elected  to  hold  the  farm 
devised  to  her,  the  legal  question  which  the  de- 
fendants sought  to  raise  would  have  been  fair- 
ly presented,  viz..  Would  not  such election,up- 
on  the  facts  of  this  case,  operate  as  an  eatoppd? 
An  election  is  a  choice  between  two  or  more 
thini^s  or  lines  of  action  by  one  who  is  entitled 
to  all,  and,  when  made,  is  as  a  general  rule 
binding.  Thus  one  may  have  a  choice  of  rem- 
edies, a  choice  of  the  time  or  mode  of  perform- 
ance of  some  obligation,  a  choice  whether  to 
affirm  or  disaffirm  the  unauthorized  act  of  an 
agent,  and  ^hen  the  choice  is  made  the  posi- 
tion of  him  who  makes  it  is  fixed.  One  is  en- 
titled to  a  f  uU  opportunity  to  know  the  situa- 
tion, and  his  rights,  before  he  can  be  compelled 
to  elect;  but  he  should  endeavor  to  put  himself 
in  a  position  to  make  an  election  within  a  rea- 
sonable time,  and,  when  it  is  made,  it  binds 
him,  and  all  claiming  under  him.  6  Am.  & 
£ng.  Encyclop.  Law,  254. 
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Now,  it  is  a  general  rule  of  law  that,  where 
one  claiming  to  be  the  owner  of  property  makes 
a  gift,  whether  by  deed  or  will,  to  one,  and  by 
the  same  instrument  gives  to  another  property 
belonging  to  the  flr8t,the  owner  of  the  property 
so  disposed  of  by  his  donor  must  elect  whether 
he  will  hold  under  the  donative  instniment  or 
adversely  to  it  He  cannot  do  both.  The 
equity  rule  is:  *'  If  a  party  elects  to  take 
against  an  instrument  of  donation,  a  court  of 
equity  will  compensate  the  one  disappoint^ 
by  such  election  from  the  benefits  intended  for 
the  refractory  donee,  but  any  surplus  after  snch 
compensation  will  be  restored  to  the  latter." 
Pom.  Eq.  Jur.  §  468.  The  rule  has  been  fre- 
quently applied  in  this  state.  In  SamilUm  v. 
Buckioaltsr,  2  Yeates,  889, 1  Am.  Dec  850.  and 
in  Gauffman  v.  Ouujfman,  17  Serg.  &  R.  24,  it 
was  applied  to  a  widow  who  had  aooepied  be- 
quests in  the  will  of  her  husband  evidently  in- 
tended to  be  in  lieu  of  dower.  In  Preston  ▼. 
Jonea,  0  Pa.  456,  it  was  applied  to  devises  of 
land.  In  Ti&rnan  v.  Boktnd,  16  Pa.  429,  it 
was  applied  to  a  legatee;  and  a  daughter  who . 
was  covert,  and  had  an  interest  in  remainder 
in  certain  real  estate  which  her  father  had  de- 
vised to  his  sons,  was  held  estopped  from  as- 
serting her  title  because  of  her  acceptance  of  a 
legacy  under  the  same  will.  Her  disaMlity 
did  not  save  her  from  the  operation  of  the  rale: 
but  the  court  held  that  the  doctrine  of  election 
was  applicable  to  persons  under  disabilities, and 
to  interests  immediate  or  remote  and  contingent 
and  whether  of  value  or  not  of  value.  In  Gax 
V.  Rogers,  77  Pa.  160,  the  rule  was  stated  broad- 
ly that  "  one  accepting  a  benefit  under  a  will 
is  estopped  from  asserting  a  claim  repiognant 
to  its  provisions."  In  that  case  the  testator 
disposed  bv  will  of  his  wife's  farm.  By  the 
same  will  he  gave  his  entire  personal  estate  to 
his  wife,  and  named  her  as  his  executrix.  She 
took  the  personal  property.  After  her  death 
her  heirs  were  held  estopped  from  claiming  the 
farm  by  the  acts  of  their  mother,  amounting  to 
an  election  to  hold  under  the  wilL  In  this  case 
Mrs.  Zimmerman,  so  far  as  the  record  informs 
us,  has  not  elected  to  forego  the  devise  to  her, 
but  is  in  possession  of  the  farm  to  which  it  re- 
fers, and  declines,  through  her  counsel,  to 
make  an  electicMi.  Whether  her  position  ought 
not  to  be  regarded  as  evidence  of  an  election  to 
hold  under  the  will  is  a  question  of  fact, unless, 
indeed,  her  refusal  to  elect  should  render  a 
submission  of  that  question  unnecessary.  She 
cannot  take  the  farm  devised  to  her  under  the 
will,  and  recover  in  this  action  in  disaffirmance 
of  the  will.  She  Is  in  the  posttion  of  one  en- 
titled to  either  of  two  things,  but  not  to  both, 
and  she  must  elect  between  them.  The  third 
and  fourth  assignments  of  error  are  sustained. 

The  judgment  is  reversed,  and  a  venire  f  ados 
de  novo  awarded. 
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MICHIGAN  SUPREME  COURT. 


Edward  STEWART 

V. 

CINOIimATI,  WABASH   &  MICHIGAN 

R  CO.,  4»>«. 

<... Mloh. > 

1«  Whether  (HE*  not  tbe  1017  shmll  be  sent 
to^iew  the  loe»tloii  where  »  personal 
i^Jnry  was  reeeived,  m  an  actton  to  re- 
oover  damages  therefor,  Js  within  the  diBoretion 
of  the  trial  judge;  and  refusal  to  permit  such 
▼lew  three  yean  after  the  accident  occurred 
when  the  testimony  shows  that  the  condition  of 
the  premisea  has  changed  shows  no  abuse  of  dis- 
cretion. 

8.  The  enetem  of  a  railroad  eompany 
lareepeet  to  keeping  ftufm  eroasln^ 
in  repair  may  be  shown  in  connection 
with  the  work  done  at  a  particular  crossing 
which  it  claims  bad  been  abandoned  as  tending 
to  show  whether  or  not  it  recognized  such  cross- 
ing as  stUl  in  existence,  where  that  question  le 
material. 

8.  An  agreement  by  a  railroad  eompa^ 
ny  with  a  flbrmer  o  wnm?  of  the  land  to 
eonstmet  a  fhrm  crcKMing  which  was  built 
and  is  stUl  maintained  may  be  considered  by  the 
jury  in  an  action  by  an  employ^  of  a  grantee  of 
the  land  to  recover  for  injuries  received  while 
attempting  to  use  such  crossing,  as  tending  to 
show  that  plaintiff  was  lawfully  on  the  premises, 
although  the  original  agreement  placed  no  ob- 
ligation on  the  company  in  favor  of  plaintiff. 

4.  An  agA'oement  1^  a  railroad  eompa- 
ny to  eonstmet  a  Ikrm  eroaatng  over 
its  traefcs  between  the  two  flections  of 
A  severed  fhrm  gives  as  between  the  parties 
thereto  an  implied  right  to  cross  the  railroad  at 
such  crossing  when  constructed,  which  is  some- 
thing more  than  a  license. 

6*  So  lon^  as  a  railroad  eompany  eon. 
tinnes  afiu*m  crossing^ it  is  obliged  to 
use  ordinary  care  that  it  shall  not  be 
djuigerons  to  those  who  accept  the  invitation 
to  use .  it  for  the  purposes  for  which  it  is  main- 
tained, although  its  original  obligation  to  main- 
tain the  crossing  may  have  terminated. 

6.  Actual  notice  or  knowledge  of  the 
nnsaib  condition  of  a  flunn  crossing 
•which  it  hasnndertaken  to  maintain  is 

not  a  prerequisite  to  the  liability  of  the  railroad 
company  for  injuries  received  by  one  attempt- 
ing to  use  it.  Its  duty  Is  to  exercise  ordinary  care 
to  ascertain  the  condition  of  the  crossing. 

7.  Where  the  right  of  one  ii^nred  while 
Attempting  to  nse  a  defective  fhrm 
crossing  to  recover  damages  fk*omthe 
railroad  company  depends  on  whether 
or  not  the  company  at  the  time  maintained  a 
crossing  at  that  place  which  was  to  all  appear- 
ances safe,  it  is  error  to  state  to  the  Jury  the  legal 
obligation  as  to  the  maintenance  of  such  cross- 
ings and  instruct  them  that  defendant's  liability 
depends  on  whether  or  not  it  was  reasonably 
oaref  nl  in  the  premises  to  avoid  accident,  with- 
out directing  their  attention  to  the  question  of 
the  existence  of  the  crossing. 


(December  20, 18B1.> ' 

ERROR  to  the  Circuit  Court  for  Berrien 
County  to  review  a  judgment  in  favor  of 
plaintifF  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  caused  by  a  defect 
in  a  bridge  at  a  farm  crossing  which  it  was 
alleged  defendant  ought  to  have  kept  in  repair. 
Iief}eraed. 

The  facta  were  stated  by  Chavflik,  Ch.  J., 
upon  a  former  appeal  in  the  same  case  as  fol- 
lows* 

On  the  5tb  day  of  May,  1888,  the  plaintiflP 
was  injured  while  hauling  with  a  team  a  load 
of  wood  over  a  bridge  on  a  farm  crossing 
which  crosses  defendant's  railway.  In  con* 
Btructing  the  railroad,  ditches  had  been  cut  on 
each  side  of  the  railroad  bed,  from  10  to  14  feet 
in  width;  and,  in  constructing  the  farm  cross- 
logs,  bridges  had  been  buut  across  these 
ditches.  The  bridges  were  from  4  to  6  feet 
above  the  bottom  of  the  ditches.  On  Septem- 
ber 80,  1881,  Azariah  Q.  Kent  was  the  owner 
of  the  farm  known  later  as  the  ** Green  Farm/' 
which  consisted  of  about  200  acres  of  land, 
situated  on  both  sides  of  the  section  lines  run- 
ning east  and  west  between  sections  5  and  6, 
upon  which  section  line  was  a  highway,  and 
the  only  one  accessible  from  the  land.  Eighty 
acres  lay  south  of  this  highway,  used  as  a 
wood  lot.  The  Elkhart,  Niles  &  Lake  Mlcbi- 
gan  Railroad  Company  had  surveyed  a  route 
for  its  railroad  across  this  80-acre  lot,  a  few 
rods  south  of  the  highway,  and  running  nearly 
parallel  thereto.  On  the  80th  day  of  Septem- 
ber, 1881,  Kent,  by  his  attorney  in  fact,  Asher 
Warner,  in  consideration  of  $100,  as  expressed 
Id  the  deed  conveyed  to  the  Elkhart,  Niles  & 
Lake  Michigan  Railroad  Company,  a  right  of 
way  66  feet  across  the  80  acre  lot,  including 
the  right  to  take  therefrom  material  for  the 
construction  and  repair  of  said  railroad,  and 
the  right  to  conduct  water  by  aqueducts,  and 
the  right  to  make  proper  drains.  On  the  same 
day  the  railroad  company  gave  to  Warner  the 
following  agreement,  viz.: 

"Niles,  Mich.,  Sept.  SO,  1881.  Whereas, 
Asher  Warner  has  this  day  sold  and  conveyed 
to  the  Elkhart,  Niles  &  Lake  Michigan  Rail- 
road Company  the  right  of  way,  and  for  other 
purposes,  66  feet  in  width,  across  the  west  half 
of  the  northwest  quarter  of  section  eight,  in 
township  eight  south,  range  sixteen  west,  in 
MiRoD  township,  Cass  County,  Michigan: 
Now,  therefore,  the  said  railrcMtd  company 
hereby  agrees  that  the  timber  now  standing  on 
said  right  of  wav  shall  be  laid  off  the  railroad 
bed,  and  on  to  the  adjoining  land  of  said  War- 
ner, on  either  side  of  said  raUroad  bed,  as  may 
be  most  convenient  for  the  company,  and 
agrees,  further,  to  provide  for  said  Warner  a 
suitable  crossing  over  their  said  roadbed  onto 
his  land.  The  Elkhart,  Niles  &  Lake  Michi- 
gan Railroad  Company.  By  F.  M.  Gray,  Prea- 
ident.    Geo.  F.  Edwards,  Secretary." 

These  two  papers,  which  were  executed  at 


NOTB.— The  question  at«what  railway  croesingrs 
dgnals  ef  trains  are  required  ie  treated  in  a  note  to 
Sanborn  v.  Detroit,  B.  a  *  A.  B.  Co.  (Mich.)  16  L. 
B.A«119. 

The  kindred  question,  who  are  within  the  pro- 
tection of  statutory  provisions  as  to  such  siarnals, 
17LbR.A« 


is  treated  in  a  note  to  Lonersan  v.  Illinois  Gent.  B. 
Co.  (Iowa)  17  L.  R.  A.  254. 

For  the  question  of  givinflr  the  statutory  slfirnals 
as  the  measure  of  trainmen^s  duty  at  highway 
croseings,  see  note  to  New  York,  L.  B.  &  W.  B.  Cow 
V.  Leamon  (N.  J.)  15  L.  B.  A.  tiO. 
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the  same  time,  must  be  construed  together.  | 
Asher  Warner  was  not  tlie  owner  of  the  land, 
but  was  attorney  in  fact  of  Kent,  the  owner, 
and  bad  the  possession  of  the  land.  The  pa- 
per shows  that  the  name  of  the  attorney  in 
fact  was  inserted  in  place  of  Kent,  the  vendor 
of  the  right  of  way,  and  the  .owner  of  the  land, 
and  will  be  construed  the  same  as  if  Kent's 
name  was  inserted  in  the  place  of  Warner's. 

The  railroad  company  went  on  under  the- 
above  agreement,  and  constructed  its  roadbed, 
and,  in  doinf;  so,  made  the  ditches  before 
stated.  It  also  constructed  a  farm  crossing, 
and  built  bridges  across  the  ditches.  These 
bridges  were  composed  of  two  black  ash 
stringers,  which  had  been  cut  upon  the  right 
of  way,  and  laid  six  months  or  a  year,  and 
"had  become  unsound  in  the  sap,  and  lost 
much  of  their  elasticity  and  strength,"  and  the 
stringers  were  covered  with  goocT  pine  plank. 
It  would  appear  that  these  bridges  were  built 
in  lfi82.  Warner  knew  of  their  material,  and 
manner  of  construction,  and  used  them  for  the 
purpose  of  hauling  saw-logs,  wood.  eta.  over 
tbem;  and  it  is  not  claimed  that  he  found  any 
fault  with  their  material  or  mode  of  construc- 
tion, or  that  they  were  not  sufficient  for  the 
puipose,  so  lonff  as  Kent  owned  the  farm.  On 
the  tSth  day  of  March,  1884,  Kent,  by  his  attor- 
ney, Warner,  sold  the  land  to  Green,  who  em- 
ployed the  plaintiff  to  haul  wood,  at  the  time 
above  stated;  and,  in  driving  over  the  north 
bridge,  riding  on  a  load  of  wood,  the  sills  of 
the  bridge  gave  way,  and  precipitated  him  into 
the  ditch,  by  which  he  was  injured.  It  further 
appears  that  in  Au^at,  1882,  the  Elkhart, 
Kiles  &  Lake  Michigan  Railroad  Companv 
consolidated  with  the  Cincinnati,  Wabash  & 
Michigan  Railway  Companv,  and  that  the  lat- 
ter named  companv  succeeoed  to  all  the  rights 
and  properties  of  the  former,  under  the  statute 
in  such  case  made  and  provided.  The  circuit 
Judge  held  that  the  plaintiff  had  no  cause  for 
action,  and  directed  a  verdict  for  defendant. 

Further  facts  appear  in  the  opinion. 

Mr,  G.  £.  Gow^U  with  Mr,  Oeorg^e  S. 
Gl&pp,  for  appellant: 

The  plaintiff  was  not  invited  but  his  entrance 
was  simply  not  opposed.  "One  is  not  invited 
into  danger  when  his  entrance  is  simply  not 
opposed  or  prevented." 

Cooley,  Tortfl,  p.  606;  Edrgreaves  v.  Deacon^ 
25  Mich.  1;  Shearm.  &  Redf.  Neg.  §  409;  5 
Am.  «&  Enir.  Encyclop.  Law,  pp.  827,  885;  8 
Am.  &  Eng.  Encyclop.  Law,  pp.  887-643. 

Even  if  by  agreement  the  crossing  is  made, 
or  a  step  further,  even  if  by  agreement  it  is 
made  and  is  to  be  maintained  by  the  land- 
owner, still  this  could  only  be  upon  notice,  from 
those  interested  in  the  use  of  it,  that  such 
maintenance  or  repairs  were  required.  The 
landowner  would  not  be  required  to  know, 
and  at  his  peril,  Just  the  condition  it  was  in, 
and  eflpecially  as  he  was  deriving  no  profit 
whatever  from  its  maintenance  or  use. 

12  Am.  &  Eng.  Encyclop.  Law,  p.  724; 
Shcarm.  &  Redf.  Neg.  §  407. 

If  the  defendant  originally  constructed  a 
ffood  and  safe  bridge,  but  the  condition  it  was 
in  on  this  5th  day  of  May,  1886,  was  the  re- 
sult of  natural  decay,  or,  of  having  been 
washed  out,  or  of  having  been  improperly  re- 
paired by  some  one  not  connected  with  the 
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railway  company,  it  was  (1)  not  required  t» 
rebuild  or  repair  the  bridge;  and  (2)  if,  at  aD, 
bound  for  such  renewal  or  repair,  it  would 
only  be  upon  notice  or  request  from  the  land- 
owner, or  of  some  one  interested  therein,  to 
make  such  repairs. 

If  originally  safely  constructed,  it  would  be 
the  duty  of  Ihe  person  or  persons  for  whom 
constructed,  thereafter  to  watch  over  U,  and  if 
under  any  circumstances  it  was  bound  for  ita 
repairs,  it  would  only  be  upon  proper  notice^ 
or  request  therefor. 

12  Am.  &  Eng.  Encyclop.  Law,  p.  724; 
Shearm.  &  Redf.  N^.  407;  Addison,  Torts, 
1812. 

It  was  not  bound  to  anticipate  that  the  plain- 
tiff or  some  one  else,  would  want  the  bridge  ra- 
E aired,  and  go  voluntarily  and  attend  to  it;  but 
!  in  any  event  bound,  it  would  only  be  upon 
notice,  and  its  liability  even  then  would  extend 
only  to  the  repair  or  renewal  of  the  bridga  It 
would  not  be  liable  for  an  injury  resulting  to 
any  person,  and  especially  some  third  person, 
on  account  of  the  bridge  being  out  of  repair, 
for  the  injury  would  noX  be  so  directly  the 
consequence  of  any  breach  of  duty  owing  to 
such  party  from  the  defendant,  as  to  mal^  it 
liable. 

Bochefort  v.  Attieboraugh  (Mass.)  June  26, 
1891;  MeOafflgan  v.  Boston,  149  Maaa.  289 ; 
Adams  v.  Ohicopee,  147  Mass.  440;  Hanseomb 
v.  Boston,  1  New  Eng.  Rep.  728,  141  Maas. 
189.  And  the  cases  in  support  also,  of — 8ttan 
T.  Jackson,  55  Hun,  194. 

If  the  defendant  "did  not  construct  the 
bridge  that  was  over  the  ditch  at  the  time  in 
question,  and  the  plaintiff  has  failed  to  show 
that  the  defendant  had  notice  of  its  then  con- 
dition, the  defendant  would  not  be  liable." 

Shearm.  &  Redf.  Neg.  §  407. 

Defendant  was  under  no  obligation  to  the 
plaintiff  under  the  agreement  made  with  War- 
ner to  repair,  or  maintain,  the  bridge  in  ques- 
tion, and  the  agreement  could  be  considered 
for  no  other  purpose  than  as  showing  whether 
or  not  the  defendant  constructed  the  bridge  in 
the  beginning. 

Steioart  y.  OincinnaU,  W.  4b  M.  R  Co.  Bd 
Mich.  166. 

Mr.  O.  W.  Goolid|pe»  with  Mr.  E.  li. 
Hamiltoiit  for  appellee. 

Ghamplln,  (Jh,  J,,  delivered  the  opinion 
of  the  court: 

In  addition  to  the  facts  stated  in  our  former 
opinion,  (80  Mich.  166,)  the  defendant  in- 
troduced testimony  which  tended  to  show 
that  the  ditch  over  which  the  bridge  was 
constructed  at  that  time  was  about  four  feet 
in  width,  and  that  in  1887  a  freshet  carried 
off  several  of  the  planks  of  the  bridge,  to- 
gether with  some  of  the  stringers,  and  left 
them  a  short  distance  to  the  west.  Defendant 
also  introduced  testimony  tending  to  show 
that  none  of  the  servants  of  the  defendant 
were  directed  to  replace  the  bridge,  and  the 
witnesses  sworn  did  nut  know  who  did  re- 
place it,  but  it  was  repaired  by  some  one,  if 
It  had  been  carried  away,  in  tne  summer  of 
1887.  Defendant  also  introduced  testimony 
tending  to  show  that  when  the  bridge  was 
first  constructed,  in  1882  or  1883,  it  was  so 
constructed  as  to  make  a  safe  and  sufficient 
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bridge  for  the  pnrpoee  Intended,  and  that  the 
fitringera  were  composed  of  timbier  that  would 
last  withoat  material  decay  from  five  to  seven 
years.  A  portion  of  one  of  the  stringers  was 
produced  upon  the  trial,  and  showed  that  It 
was  decayed  and  rotten  entirely  through,  so 
that  its  life  and  strength  were  gone.  The 
plaintiff  combated  the  claim  that  the  bridge 
had  been  carried  away  or  so  injured  by  a 
freshet  in  1887,  and  introduced  testimon^r  to 
rebut  that  of  the  defendant  upon  that  point, 
and  it  was  left  a  disputed  question  of  fact 
to  be  settled  by  the  jury.  The  principles 
laid  down  when  the  case  was  here  before 
confined  the  issue  to  be  tried  to  narrow  lim- 
its. It  was  then  said  that  the  only  duty  that 
the  plaintiff  owed  to  defendant  was  that  of 
the  owner  of  premises,  to  see  tliat  they  were 
Id  a  condition  which  would  not  endanger  the 
safety  of  third  persons  lawfully  there.  To 
this  end  it  was  competent  to  show  that  de- 
fendant, or  those  whose  duties  and  obliga- 
tions it  had  assumed,  erected  the  bridge 
complained  of  in  the  first  instance,  and 
whether  it  was  obliged  to  maintain  and  keep 
it  in  repair  by  any  contract  with  the  owner 
of  the  adjoining  land  was  not  important  in 
this  suit ;  the  main  question  being,  Was  it  a 
dangerous  structure,  either  through  a  faulty 
construction  or  decay  and  want  of  repair, 
and  were  the  circumstances  and  surrounoings 
such  that  the  jury  might  Infer  that  the  plain- 
tiff was  inyited  to  pass  oyer  tiie  structure 
imder  the  belief  that  it  was  in  a  safe  condi- 
tion to  be  used  for  the  purposes  for  which  it 
was  erected?  It  was  also  a  prerequisite  to 
the  recoyeiy  that  the  plaintln  should  make 
it  appear  to  the  jury  that  he  did  not  in  any 
manner  contribute  to  the  injury  which  he 
received,  through  any  negli^nce  of  his  own. 

Forty-two  errors  are  assigned  and  urged 
as  reasons  for  a  reversal  of  the  judgment. 
The  first  error  assinied  relates  to  the  over- 
ruling of  the  defendant's  motion  to  have  the 
lury  view  and  inspect  the  location  and  prem- 
ises at  which  the  injury  occurred.  The  mat- 
ter was  in  the  discretion  of  the  trial  judge, 
and  when  it  is  remembered  that  this. trial 
occurred  in  1891,  and  the  accident  in  i888, 
snd  the  testimony  shows  that  the  premises 
4ire  not  in  the  same  condition  whidi  they 
were  in  at  the  time  of  the  accident,  it  was 
not  an  abuse  of  the  discretion  reposed  in  the 
circuit  judge  to  deny  the  motion.  I  discover 
no  error  In  the  rulings  of  the  court  upon  the 
introduction  of  the  testimony.  This  disposes 
of  the  errors  assigned  from  the  second  to  the 
thirteenth,  inclusive. 

Witnesses  were  permitted,  against  defend- 
ant's objection,  to  testify  to  the  custom  of 
the  defendant  company  m  relation  to  farm 
•crossings,  and  inquiries  were  directed  to  the 
point  as  to  what  instructions  the  trackmen 
nad  received  as  to  keeping  farm  crossings  in 
repair.  It  was  claimed  that  this  testimony 
was  irrelevant  to  the  issue,  and  detrimental 
•to  the  defendant.  The  defendant  had  proven 
tnat  the  railroad  track  crossing  the  land 
purchased  from  Kent  had  been  raised  about 
18  inches,  as  tending  to  show  that  this  cross- 
ing was  not  regard^  as  of  any  use,  and  was 
in  effect  abandoned.  The  testimony  of  de- 
fendant's witnesses  tended  to  show  that  their 
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instructions  were  to,  and  they  always  did, 
keep  the  planks  between  the  rails  at  such 
crossings  spiked  down ;  that  otherwise  they 
were  a  source  of  danger;  and  also  that  the 
defendant's  servants  usually  removed  the 
planks  between  the  rails  in  the  fall  or  ap- 
proach of  winter,  and  replaced  them  in  the 
spring.  One  of  the  defendant's  witnesses 
testified  that  a  short  time  before  the  accident 
there  were  two  planks  between  the  rails  at 
the  crossing  in  question.  Now,  as  it  was  a 
material  question  whether  the  defendant  rec- 
ognized the  crossing  at  this  point  at  the  time 
or  the  accident,  and  whether  the  circum- 
stances were  sudi  from  appearances  that  the 
f plaintiff  was  invited  to  use  it  as  a  crossing, 
t  was  proper  to  consider  what  the  instruc- 
tions and  custom  of  defendant's  officers  and 
servants  were  with  reference  to  farm  crossings 
in  order  to  prove  that  it  did  maintain  this 
crossing  at  the  time.  If  such  was  their  cus- 
tom, and  these  planks  were  there  between 
the  rails  at  the  time,  it  would  tend  to  prove 
that  the  company  recognized  it  as  an  existing 
crossing,  notwithstanding  it  had  raised  the 
roadbea,  and  notwithstanding  the  claim  that 
the  bridge  had  been  washed  away  by  a  fresh- 
et, and  it  had  never  replaced  it.  'There  was 
no  error  in  admitting  such  testimony. 
,  The  defendant's  coiuisel  requested  the  court 
to  charge,  and  he  did  charge,  as  requested, 
as  follows :  "  If  the  appearance  of  this  cross- 
ing, with  its  approaches  and  immediate  sur- 
roundings, was  such  as  to  indicate  to  an  or- 
dinarily prudent  man  that  he  ought  not,  in 
the  condition  that  it  was  in,  to  drive  upon  it 
with  a  two- horse  team  and  wagon,  and  the 
wagon  loaded  with  wood,  the  plaintiff  can- 
not recover.  If  the  plaintiff,  by  failing 
himself  to  make  a  proper  examination  of 
such  bridge  before  driving  upon  it,  or  if  in 
any  particular  he  was  negligent,  and  such 
negligence  contributed  to  his  injury,  the 
plaintiff  cannot  recover,  and  your  venlict 
will  be  for  the  defendant.  If  the  appearance 
of  this  bridge,  with  its  approaches  and  im- 
mediate surroundings,  was  such  as  to  indi- 
cate to  a  man  of  ordinary  prudence  that  he 
should  examine  as  to  its  safety  before  at- 
tempting to  cross  it,  and  if  you  find  the 
plaintifTmade  no  such  examination,  and  that 
his  failure  so  to  do  contributed  in  part  or  in 
any  way  to  his  injury,  the  plaintiff  cannot 
recover."  Several  requests  presented  by  de- 
fendant's counsel  were  refused.  Some  of 
them  were  not  applicable  to  the  issue  then 
being  tried,  and  others  were  covered  by  the 
general  charge  of  the  court  made  to  the  jury 
upon  his  own  motion.  The  defendant's 
counsel  reauested  the  court  to  charge  the  jury 
that  ''the  defendant  was  under  no  obligation 
to  the'plaintiff  under  this  agreement^made 
with  Warner,  and  which  has  been  read  in 
evidence,  to  repair  or  maintain  this  bridge 
in  question ;  and  the  agreement  is  to  be  con- 
sidered by  you  for  no  other  purpose  than  as 
showing  whether  or  not  the  deiendant  con- 
structed the  bridge  in  Question ;"  which  re- 
quest was  refused.  I  tnink,  as  the  request 
was  presented,  it  was  properly  refused,  for 
the  reason  that  another  purpose  for  which  it 
was  admissible  to  consider  the  agreement 
was  that  if  the  bridge  was  built  under  the 
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agreement,  and  the  defendant  had  continued 
in  fact  to  maintain  a  crossing  there,  it  wns 
competent  upon  the  point  that  the  plaintiff 
was  lawfully  upon  the  premises. 

It  was  strenuously  urged  by  counsel  for  de- 
fendant that  the  agreement  amounted  to  a 
mere  license  to  cross  the  railroad,  and  at  the 
most,  if  there  was  such  crossing  at  the  point 
()f  accident  as  could  be  used  by  plaintiff,  and 
from  which  an  invitation  or  p^ermission  to 
cross  the  track  at  that  place  could  be  inferred, 
still  plaintiff  was  a  mere  licensee,  and  the 
company  owed  him  no  duty  to  keep  the  cross- 
ing in  repair  for  his  use  and  benefit,  but  that 
he  took  his  own  risk  in  acting  upon  the  li- 
cense. The  point  raised  is  an  important 
one,  and  the  answer  to  it  must  determine  the 
liability  of  defendant  to  plaintiff. 

What  is  a  "license,''  as  relating  to  the  oc- 
cupation or  use  of  real  estate?  In  Morrill  ▼. 
Mackman,  24  Mich.  282,  9  Am.  Rep.  124,  this 
court  said:  **A  license  is  a  permission  to 
do  some  act  or  series  of  acts  on  the  land  of 
the  licensor,  without  having  any  permanent 
interest  in  it,  [citing  cases.]  tt  is  founded 
on  personal  confidence,  and  therefore  not  as- 
signable. 8  Kent,  Com.  452 ;  Browne,  Stat. 
Fr.  ^  22.  It  may  be  given  in  writing  or  by 
parol ;  it  may  be  with  or  without  considera- 
tion ;  but  in  either  case  it  is  subject  to  revo- 
cation, though  constituting  a  protection  to 
the  party  acting  under  it  until  the  revocation 
takes  place.  Where  nothing  beyond  a  mere 
license  is  contemplated,  and  no  interest  in 
the  land  is  proposed  to  be  created,  the  Statute 
of  Frauds  has  no  application,  and  the  observ- 
ance of  no  formality  is  important.  But 
there  may  also  be  a  license  where  the  under- 
standing of  the  parties  has  in  view  a  privi- 
lege of  a  less  precarious  nature.  Where  some- 
thing beyond  a  mere  temporary  use  of  the 
land  is  promised ;  where  the  promise  appar- 
ently is  not  founded  on  personal  confidence, 
but  has  reference  to  the  ownership  and  oc- 
cupancy of  other  lands,  and  is  made  to  facil- 
itate the  use  of  those  lands  in  a  particular 
manner  and  for  an  indefinite  period,  and 
where  the  right  to  revoke  at  any  time  would 
be  inconsistent  with  the  evident  purpose  of 
the  permission ;  wherever,  in  short,  the  pur- 
pose has  been  to  give  an  interest  in  the 
land, — ^there  may  be  a  license,  but  there  will 
also  be  something  more  than  a  license,  if  Uie 
proper  formalities  for  the  conveyance  of  the 
proposed  interest  have  been  observed.  What 
that  interest  shall  be  called  in  the  law  may 
depend  upon  the  character  of  the  possession, 
occupancy,  or  use  the  promisee  is  to  have, 
the  time  it  is  to  continue,  and  perhaps  upon 
the  mode  in  which  the  compensation,  if  any, 
is  to  be  made  therefor.  It  may  be  an  ease- 
ment or  it  may  be  a  leasehold'  interest ;  or, 
if  the  proper  grant  or  demise  has  not  been 
executed  for  the  creation  of  either  of  thL'se» 
the  permission  to  make  use  of  the  land  may 
still  constitute  a  protection  to  the  party  rely- 
ing upon  it,  until  withdrawn." 

The  agreement  in  this  case  was  made  to 
facilitate  the  use  of  the  land  through  which 
the  railroad  runs,  severing  it  into  two  par- 
cels. It  was  for  an  indefinite  period,  and 
the  right  to  revoke  It  would  be  inconsistent 
with  the  evident  purpose  of  the  permission  I 
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implied  In  the  agreement.  As  between  the 
parties  to  the  agreement,  there  is  implied  a 
ri^ht  to  cross  the  railroad,  and  it  means  some- 
thing more  than  a  license.  Nor  was  the 
plaintiff  a  mere  licensee  or  trespasser  in  pass- 
ing over  the  crossing.  In  this  case  it  is 
contended  by  the  defendant  that  the  agree- 
ment was  personal,  and  was  binding  only 
between  the  railroad  and  the  owner,  and  did 
not  contain  any  covenants  which  ran  with 
the  land ;  and,  moreover,  it  was  an  agreement 
to  construct,  and  not  to  maintain.  Ck)nced- 
ing,  without  deciding,  that  this  contention 
is  correct,  it  follows  that  when  Kent  con- 
veyed to  Green  on  March  15,  1884,  the  obli- 
gation of  the  railroad  company  with  respect 
to  the  crossing  it  had  erected' for  Kent  ter- 
minated, and  they  were  at  liberty  to  remove 
the  structure  at  pleasure;  but  they  did  not 
remove  it,  but  continued  it  as  a  crossing; 
and  as  long  as  they  did  so  they  were  obli- 
gated to  use  ordinary  care  to  see  that  it  was 
not  dangerous  to  those  who  should  accept  the 
invitation  to  use  it  for  the  purposes  for  which 
it  was  maintained.  The  difference  between 
a  license  and  an  invitation  to  come  upon  or 
cross  the  lands  of  an  owner  or  occupier  is 
pointed  out  in  the  case  of  NiehoU  y.  Wathing* 
ton,  0.  di  W.  K  Co,,  ^  Va.  99,  5  Am.  St. 
Rep.  257.  That  was  an  action  of  tort.  The 
railroad  company  had  permitted  the  public 
to  travel  across  its  grounds  in  a  path  which 
led  across  its  switch.  It  had  been  the  in- 
variable custom  of  the  agent  at  the  depot  to 
part  the  freight- cars  immediately  after  they 
were  placed  upon  the  switch,  to^illlow  people 
to  pass.  The  plaintiff's  intestate,  in  passing 
between  the  cars  to  meet  a  brother  at  the 
depot,  who  was  expected  on  the  train,  was 
crushed  and  killed  by  the  sudden  backing  of 
the  engine  which  brought  the  cars  together. 
In  deciding  that  case,  we  court  said :  **  Now 
it  is  agreea  on  all  hands  that  there  is  a  wide 
difference  between  the  obligation  which  a 
person  or  corporation  owes  to  a  mere  licensee, 
and  the  duty  which  the  same  person  owes  to 
one  who  comes  upon  his  premises  by  an  in- 
vitation, either  express  or  implied.'  In  the 
first  case  it  is  generally  admitted  that  the 

f^arty  comes  at  nis  own  risk,  and  enjoys  the 
icense  subject  to  its  concomitant  risks  or 
perils,  and  that  in  such  case  no  duty  is  im- 
posed upon  the  owner  or  occupant  to  keep 
his  premises  in  safe  and  suitable  condition 
for  his  use,  and  the  owner  or  occupant  is 
only  liable  for  any  wanton  injury  that  may 
be  done  to  the^ licensee.  [Citiner  BaunsM  v. 
Smyth,  7  C.  B.  N.  S.  788 ;  BarnM  ▼.  Ward, 
9  C.  B.  892:  Hardcastle  v.  South  7orkshir0 
E.  &  Biver  Dun  Co,  4  Hurlst.  &  N.  67 ;  Binkt 
V.  South  Yorkshire  &R.  lUnerDun  Co,  8  Best 
&  8.  250 ;  Botch  v.  Smith,  7  Hurlst.  &  N.  741 ; 
Siceeny  v.  Old  Colony  di  N.  IL  Co,  10  Allen. 
875 :  Carleton  v.  Franeonia  Iron  db  Steel  Co. 
99  Mass.  216;  Pierce,  Railroads,  274.]  On 
the  other  hand,  the  law  imposes  an  obli- 
gation on  the  owner  or  occupant  to  provide 
for  the  security  against  accidents  and  injury 
of  those  he  has  invited  or  induced  to  come 
upon  his  premises,  by  such  an  adaptation 
and  preparation  of  his  place  for  their  recep- 
tion and  use  as  would  naturally  lead  them 
to  suppose  that  they  might  properly  and 
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safelj  enter  thereon.  Accordingly  it  has 
been  generally  held  tJiat  where  the  owner  or 
occupier,  either  directly  or  by  implication, 
induces  persons  to  enter  on  and  pass  over  his 
premises,  he  thereby  assumes  an  obligation 
that  they  are  iii  a  safe  condition  suitable  for 
such  use  an^.  for  breach  of  this  obligation  he 
is  liable  in  damages  to  a  person  injured  there- 
by. In  all  cases  like  the  present  it  is  a 
question  of  prime  importance  in  determining 
the  liability  of  the  defendant  to  ascertain 
whether  the  injured  party  was  upon  the 
premises  at  the  time  of  the  accident  under  a 
Dare  license  or  permission,  or  in  pursuance 
of  an  invitation.  Here  the  deceased  must  be 
regarded  as  having  adopted  this  route  in  pur- 
suance of  an  inyitation  held  out  to  him  by 
the  conduct  of  the  defendant  company."" 
After  citing  the  circumstances  of  the  case, 
the  court  says :  **  Under  such  circumstances, 
it  seems  to  us  clear  that  an  obligation  was 
imposed  upon  the  company  to  see  that  it 
should  not  become  a  source  of  danger  to  those 
to  whom  it  had  held  out  as  a  passage  or  way 
through  which  they  might  safely  go,  and  a 
dutj*  was  imposed  upon  the  company  of 
notifying  persons  entitled  or  invited  to  use  it 
in  some  unmistakable  way  that  it  was  about 
to  be  closed  before  closing  it, — citing  Balti- 
mare  d  0.  B.  Go.  v.  Fitzpatrick,  85  Md.  88 : 
OiUU  y.  Pentuylvania  B.  Co.  59  Pa.  129,  98 
Am.  Dec.  817;  Kay  v.  Pennsylvania  B.  Co. 
65  Pa.  269,  8  Am.  Rep.  628.  **  In  the  case 
of  Diamond  State  Iron  Co.  v.  QiUs  (Del. )  9 
Cent.  Rep.  577,  it  is  stated  that  the  general 
rule  is  that,  while  the  owner  of  real  estate  is 
not  bound  to  provide  safe- guards  for  wrong- 
doers, he  is  bound  to  take  care  that  those 
who  come  upon  his  premises  by  express  or 
implied  invitation  be  protected  from  injury 
resulting  from  the  ursafe  condition  of  the 
premises,  and  from  other  perils  and  accidents 
which  the  invited  party  had  no  reason  to 
look  for.  In  applying  'the  rule  to  the  ques- 
tion then  before  the  court,  it  was  said : 
"But  the  question  of  contract  may  be  put  en- 
tirely aside  from  the  case,  and  the  responsi- 
bility of  the  master  may  be  planted  on  the 
same  grounds  which  would  render  him  re- 
sponsible if  the  relation  had  not  existed. 
Whether  invited  upon  the  premises  b^  the 
contract  of  service  or  by  the  calls  of  business 
or  by  direct  request  is  fmmaterial ;  the  party 
extending  the  invitation  owes  a  duty  to  the 
party  accepting  it  to  see  that,  at  least,  ordi- 
nary care  and  prudence  are  exercised  to  pro- 
tect him  against  duigers  not  within  his 
knowledge,  and  not  open  to  observation.  ^  In 
the  case  of  Indiana,  B.  db  W.  B.  Co.  v.  Ba/rn- 
hart,  115  Ind.  899,  which  was  a  case  where 
two  switch  tracks  ran  across  a  railroad  track 
of  another  company,  and  through  a  defective 
crossing  an  engine  left  the  track  and  injured 
the  plaintiff,  an  engineer  upon  the  other 
track,  the  court  said :  **  It  is  true,  as  contend- 
ed, that  the  owner  of  premises  is  under  no 
legal  duty  to  keep  them  in  good  repair  for  the 
accommodation  of  persons  going  upon  them 
for  their  own  convenience  merely.  When  a 
person  has  a  license  to  go  upon  the  ground 
or  inclosure  of  another,  he  takes  the  premises 
as  he  finds  them,  and  accepts  whatever  peril 
he  incurs  in  the  use  of  such  license ;   but 
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when  the  owner  or  occupant,  by  inducement, 
enticement  or  allurement,  whether  express 
or  implied,  causes  another  to  come  upon  his 
land,  he  then  assumes  the  obligation  of  pro- 
viding for  the  safety  and  protection  of  the 
person  so  crossing,  and  for  breach  of  duty  in 
that  respect  such  owner  or  occupant  becomes 
liable  for  any  injury  which  may  result  to 
.the  person  so  caused  to  come  on  his  lands. 
The  inducement,  allurement,  or  enticement, 
as  the  case  may  be,  must  be  the  equivalent 
of  an  express  or  implied  invitation.  Mere 
acquiescence  in  the  use  of  one's  land  by  an- 
other is  not  sufficient.  Such  implied  invita- 
tion may  be  inferred  from  some  act  or  line  of 
conduct  or  from  some  dedication," — citing, 
in  support  of  the  general  doctrine,  a  long  line 
of  authorities. 

It  is  further  contended  by  counsel  for  de- 
fendant that  the  defendant  is  not  liable  for 
the  injury  caused  by  the  breaking  away  of  the 
stringers  of  their  bridge  unless  they  had  pre- 
viously been  notified  or  were  aware  of  its  un- 
safe condition.  We  do  not  think  that  actual 
notice  or  knowledge  was  a  prerequisite  to  the 
liability  of  defendant.  The  duty  imposed 
upon  it,  under  the  circumstances,  was  that  of 
exercising  ordinary  care  to  see  or  ascertain  the 
condition  of  the  bridge,  and  the  circuit  judge 
quite  fully  covered  this  aspect  of  the  case 
in  the  following  instructions,  viz.  :  "If  the 
crossing  was  reasonably  well  constructed, 
the  next  question  will  be  this :  Was  it  per- 
mitted to  become  unsafe  through  the  negli- 
gence of  the  railway  company  ?  Negl igence, 
gentlemen,  is  the  omission  to  do  something 
which  a  reasonable  person,  guided  by  these 
considerations  which  ordinarily  regulate 
human  conduct,  would  do,  or  the  doing  of 
something  which  a  reasonably  prudent  per- 
son would  not  do.  In  other  words,  one  ^ho 
fails  to  use  the  care  and  caution  ordinarily 
used  in  like  occasion  by  reasonably  careful 
and  prudent  persons  is  negligent.  In  this 
case,  was  the  defendant  reasonably  careful 
and  prudent  in  caring  for  the  crossing  in 
question  after  its  construction?  So  long  as 
the  bridge  remains  standing,  and  so  long  as 
the  gates  were  not  nailed  up  or  otherwise 
permanently  closed,  or  no  notice  given  of 
imperfection  in  the  bridge,  it  was  the  duty 
of  the  railway  company  to  have  kept  it  in 
reasonably  good  repair,  considering  the  place 
at  which  it  was  situated  and  the  uses  to 
which  it  might  naturally  and  reasonably  be 
put.  It  is  not  necessary,  as  suggested  by 
counsel  for  the  railway  company,  to  keep 
men  in  constant  attendance  upon  or  any  watch 
over  a  bridge,  nor  to  take  extraordinary  care 
of  one.  It  is,  however,  required  to  be  rea- 
sonably careful.  Now,  then,  considering  the 
age  of  the  bridge,  its  manner  of  construction, 
the  character  of  the  stringers  and  sills,  the 
ordinary  life  of  similar  kinds  of  timber,  the 
use  to  which  it  has  been  subjected,  and  any 
other  facts  in  evidence  pertinent  to  the?  ques- 
tion, it  is  for  you  to  find  whether  the  rail- 
way company  was  or  was  not  reasonably 
vigilant  or  careful  in  the  premises,  and 
whether  it  did  or  did  not  act  as  a  reasonably 
prudent  person  would  have  acted  under  like 
circumstances. " 

Several  exceptions  are  taken  to  the  charge 
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of  the  court  as  given  upon  his  own  motion, 
but  the  only  ones  which  are  well  taken  are 
those  which  refer  to  the  following  portion 
of  the  charge  of  the  court:  ''If  the  com- 
pany had  removed  the  bridge  in  question, 
while  the  landowner  could  nave  compelled 
it  to  furnish  another  crossing,  the  company 
could  not  be  compelled  to  pay  damages  for 
an  injury  sustained  on  a  bridge  built  oy  the 
farmer  himself,  or  by  some  otner  person  not 
connected  with  the  railway  company,  unless, 
perhaps,  the  bridge  so  constructed  had  been 
permitted  to  stand  so  long  by  the  company 
tbat  it  might  reasonably  be  inferred  that  it 
had  confirmed  the  act  of  building  the  bridge, 
and  thus  have  made  the  bridge  its  own,  or, 
at  least,  have  made  itself  liable  for  any 
damages  directly  occasioned  by  the  bridge. 
If  the  bridge  haa  been  removed  by  the  fresh- 
et, and  the  new  one  had  been  constructed 
by  some  person  not  connected  with  the  rail- 
road company,  the  rule  would  be  the  same 
as  in  the  case  of  the  actual  removal  of  the 
bridge  at  the  instance  of  the  company.  Li 
this  case,  however,  the  evidence  does  not 
show  that  all  the  stringers  were  removed  at 
the  time  of  the  freshet,  and,  such  being  the 
case,  the  rules  Just  referred  to  are  not  ap- 
plicable. If  a  farm-crossing  bridge  is 
weakened  by  a  freshet,  or  if  it  becomes  un- 
safe or  out  of  repair  through  any  other  cause, 
and  if  the  exercise  of  reasonable  care  by  the 
railroad  company  will  avoid  accident  to 
one  lawfully  using  it,  the  company  will  be 
liable,  provided  such  person  be  free  from 
negligence  himself,  as  already  indicated. 
Therefore  in  this  case  the  question  is  this. 
Was  the  company  reasonably  careful  in  the 
premises  to  avoia  accident  on  or  at  the  bridge 
in  question?** 

I  confess  that  this  portion  of  the  instruc- 
tions of  the  learned  judge  is  involved  in  un- 
certainty, if  not  in  obscurity.  The  first  por- 
tion quoted,  so  far  as  it  relates  to  the  ques- 
tion that,  had  the  bridge  been  removed,  the 
company  could  not  m  compelled  to  pay 
damaees  for  any  injury  sustained  on  a  bridge 
built  by  the  farmer  himself,  or  by  some  other 
person  not  connected  with  the  railroad  com- 
panv,  is  undoubtedly  correct.  But  the  suc- 
ceeding clause,  in  which  he  told  the  jury 
that  unless,  perhaps,  the  bridge  so  con- 
structed had  been  permitted  to  stand  so  long 
by  tlie  company  that  it  might  reasonably  be 
inferred  that  it  had  confirmed  the  act  of 
building  the  bridge,  and  thus  have  made  the 
bridge  its  own,  or,  at  least,  made  itself  lia- 
ble to  any  damages  directly  occasioned  by 
the  bridge,  does  not  appear  to  be  applicable 
to  the  facts  elicited  from  the  testimony  in- 
troduced in  the  case.  It  was  correct  to  in- 
struct the  jury  that  if  the  bridge  had  been 
removed  by  the  freshet,  and  if  a  new  one  had 
been  constructed  by  some  person  not  con- 
nected with  the  railroad  company,  the  rule 
would  be  the  same  as  in  the  case  of  actual 
removal  of  the  bridge  at  the  instance  of  the 
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company.  In  neither  of  these  cases  would 
the  company  be  liable  to  any  one  passing 
over  the  bridge,  unless  the  company  had  by 
some  further  act,  as  by  placing  plank  be- 
tween the  rails  of  its  track,  induced  or  in- 
vited persons  to  cross  the  track  at  that  point. 
What  the  learned  judffe  meant  in  his  in- 
structions that,  ''in  this  case,  however,  the 
evidence  does  not  show  that  all  the  stringers 
were  removed  at  the  time  of  the  freshet,  and. 
such  being  the  case,  the  rules  just  referred  to 
are  not  applicable,**  does  not  to  me  seem 
clear.  Neither  would  it  be  correct  in  this 
case  to  say  that,  **  if  the  farm-crossing  bridire 
is  weakened  by  a  freshet,  or  if  it  becomes 
unsafe  or  out  of  repair  through  any  oUier 
cause,  and  if  the  exercise  of  reasonable  care 
by  the  railroad  company  will  avoid  accident 
to  one  lawfully  using  it,  the  company  will 
be  liable  to  one  free  from  negligence  him- 
self, as  already  indicated.  Therefore  the 
question  in  this  case  is  this:  Whether  the 
company  was  reasonably  careful  in  the  prem- 
ises to  avoid  accident  on  or  at  the  bridge 
in  auestion.**  This  appears  to  me  to  be  also 
misleading.  An  equally  important  question 
which  pr^xKled  the  one  which  he  stated  to 
the  iury  was,  Had  the  company,  by  erectine 
the  briage  at  the  point  indicated,  "kept  up  and 
maintained  a  crossing  over  its  track,  in- 
cluding the  approaches,  by  way  of  the  bridge 
described  in  the  testimony?  As  was  stated 
in  our  opinion  when  the  case  was  before  us 
upon  the  first  hearing :  "  It  was  a  structure 
built  upon  its  own  land,  and,  by  its  nature 
and  use,  was  a  continual  invitation  to  those 
lawfully  having  a  right  to  cross  from  one 
side  to  the  other  at  tluit  place  to  enter  upon 
it,  and  cross  there ;  and  so  long  as  this  in- 
vitation, thus  impliedly  given  to  sudi  per- 
sons, continued,  it  was  the  duty  of  the  defend- 
ant, independently  of  any  contract,  to  see  to 
it  th&t  it  was  a&fe  for  the  purposes  implied 
by  the  invitation.  **  It  was  not  a  question  of 
legal  obligation  of  the  company  to  maintain 
the  bridge,  but  of  the  fact  whether  or  not 
they  did  maintain  a  crossing  at  that  point, 
and  if  the  jury  found  that  they  did,  then  tiiey 
were  bound  to  the  exercise  of  reasonable  care 
to  maintain  a  safe  crossing ;  that  is,  such  a 
crossing  as  would  be  reasonably  safe  for  the 
purposes  intended  by  its  erection.  We  are 
not  sure  that  the  jury,  under  the  instructions 
above  quoted,  may  not  have  lost  sight  of  the 
question  whether  or  not  the  companjr  did  in 
fact  maintain  a  crossinff  at  this  point,  in- 
cluding the  bridge  and  we  planking  between 
its  rails,  and  the  gates  through  which  persons 
desiring  to  cross  might  enter.  Certain  it 
is  that  if  the  bridge  had  been  wa^ed  away 
by  a  freshet,  and  was  not  at  the  time  re- 
placed, and  to  all  appearances  safe,  the  plain- 
tiff could  not  recover,  even  though  the  string- 
ers had  not  been  removed  by  such  freshet. 

The  Judgment  fmui  he  rewned,  and  a  new 
trial  ordered. 

The  other  Justices  concuxved. 
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0. 

W.  H.  WILKINSON,  Appt. 

1.  An  actloii  Ibr  breach  of  the  Implied 
warrantjr  of  title  on  the  sale  of  pei^ 
■onal  propertjr  ie  not  premature  wheo 
tlie  property  has  been  taken  by  a  third  person  in 
an  aetJon  which  is  not  yet  ended  to  enforce  a 
chattel  mortgaire  which  was  outstandlnir  At  the 
time  of  the  sale. 

9.  An  neel^nment  of  a  chattel  mort- 
yagfr  may  be  made  bj  an  indoraement  on  the 
margin  thereof. 

8.  The  record  of  a  pending  acticMi  In 
which  personal  propertjr  has  been 
^^Vr«*  ft*om  defendant  under  proceas  of  the 
oonrtlaadmiflsible  In  an  action  by  him  In  con- 
nection with  other  evidence  to  prove  thepoosea- 
sion  and  paramount  title  of  auch  third  person. 

4«  The  siifnatnre  to  an  indoreement  of 
an  aeelgnment  on  a  chattel  mortsaipe 
nuij'  be  proved  after  the  death  of  tbe  a»- 
aiflrnor  Justiasifthe^aflsignmentwaaon  a  special 
paper. 

5«  Thebnrdeniinpon  apartgrdenjinfl^ 
an  implied  irarrantjr  on  the  sale  of  a  chat- 
teL 

{October  »,  1808.) 

AFPBAL  by  defendant  from  a  ludgmeDt  of 
the  Superior  Court  for  Beaufort  County 
In  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  breach  of  warranty  of 
title  to  a  horse.    Affirmed, 

Hodges  ezchanged  a  mule  with  Wilkinson 
for  a  horse.  After  the  exchange,  one,  H.  W. 
Wabab,  claimed  the  horse  under  a  chattel 
mortgage  and  instituted  claim  and  delivery 
prooeediugs  under  which  he  took  possession. 
Before  the  termination  of  those  proceedings 
Hodges  brought  this  action  against  Wilkinson 
for  breach  of  warranty. 

Further  facts  appear  in  the  opinion. 

Mr,  John  H.  Small  for  appellant. 

Mr,  Charles  F«  Warren  for  appellee. 


^9  /.>  delivered  the  opinion  of  the 
court: 

The  warranty  of  title  implied  in  every  sale 
of  a  chattel  has  been  declared  by  this  court 
to  be  in  effect  a  covenant  for  quiet  enjoy- 
ment. OovHjn  V.  8iliiman,  16  N.  C.  46;  Web- 
ster V.  Lam,  89  N.  C.  224.  The  distinction 
drawn  by  the  Supreme  Court  of  Kentucky 
between  the  breaches  of  express  and  implied 
warranties  of  personal  property  {Scott  v.  aeoU, 
a  A.  K.  Marsh.  218;  Tipton  v.  Tripleit,  1  Met. 
TKy.]  570)  has  not  been  generally  recognized 
Dy  other  courts  of  this  country,  {Gross  v. 


Kierski,  41  Cal.  Ill;  Bawle,  Covenantor  6t1i 
ad.  §  60,)  though  at  least  one  court  and  text- 
writers  of  the  highest  respectability  have  giv- 
CD  their  sanction  to  it,  {Metheny  v.  Maun,  78 
Mo.  677;  6  Louis,  R  ^k  R  §  2879,  p.  8971.) 
If  the  question  bad  been  left  an  open  one, 
however,  strong  reasons,  well  supported  by 
authority,  might  be  adduced  in  favor  of  the 
contention  that  covenanto  of  warranty  of  the 
title  to  chattels,  whether  express  or  implied, 
are  analogous  rather  to  the  personal  covenanto 
that  the  grantor  is  seised  of  land,  has  full 
right  to  convey  it,  and  that  the  land  is  free 
from  incumbrances,  than  to  the  covenanto  of 
warranty   and  quiet  enjoyment,  which  run 
with  the  land,  and  that  a  breach   is  created 
and  the  rieht  of  action  accrues  at  the  time  of 
the  ttle,  if  the  title  of  the  seller  is  then  defect- 
ive.   PtrkiM  V.  WhOan,  116  Mass.  644;  Har* 
ringUm  v.  Murphy,  109  Mass.  299.    But  it 
seems  to  be  settled  by  the  decisions  of  this  court 
that  it  Ib  not  an  essential  prerequisite  to  recov- 
ery on  the  covensnt  of  warranty  or  quiet  en- 
joyment in  a  deed  for  land  even  that  the 
plaintiff  should  show  that  he  was  actually 
evicted  under  legal  process.    Parker'^,  Dunn, 
47  N.  C.  208.    U  he  has  not  been  so  evicted 
yet  if  he  show  that  he  has  yielded  the  posses- 
sion to  the  owner  by  title  paramount,  or  that, 
the  lands  beinff  unoccupiee,  such  true  owner 
has  entered  and  acquired  possession,  it  is  suf- 
ficient evidence  of  a  breach  of  the  warranty. 
EodffeB  V.  Latham,  98  N.  C.  248:  DutaU  v. 
Oraig,  16  U.  8.  2  AVheat.  46,  4  L  ed.  180; 
Bead  v.  Staton,  8  Hayw.  169,  9  Am.  Dec.  740; 
KMog  V.  PiaU,  88  N.  J.  L.  882;  Greenl.  £v.  § 
244.    Proof  of  "the  existence  of  a  betier  title, 
with  an  actual  possession  in  another  under  it" 
Ib  equivalent  to  evidence  of  an  eviction,  {Qrist 
V.  Hodifes,  14  N.  C.  200,)  and  the  plaintiff  will 
be  relieved  of  the  burden  of  showmg  a  breach 
of  the  covenant  which  he  takes  upon  himself 
in  bringing  the  action  when  he  adduces  such 
proof  01  title  as  makes  further  contention  prob- 
ably useless.    Lee  v.   Qau$e,  24   N.  C.  444. 
The  law  does  not  require  one  to  do  a  vain 
thing.    It  Ib  not  incumbent  on  him  to  make 
himself  a  trespasser  by  an  actual  entrv,  nor  to 
incur  the  useless  expense  and  suffer  the  need- 
less delay  incident  to  bringing  a  hopeless  suit. 
IMd.;  CoUe  v.  Wellborn,  18N.U,  888;  Jackson  v. 
Hanna,  68  N.  C.  188.  The  covenant  of  warranty 
is  ''subject  to  the  same  construction  with  a  cov« 
enan t  for  quiet  enjoyment. "    Herrin  v.  Mc En' 
tyre,  8  K.  C.  410.    Actions  on  the  warranty 
of  title  implied  in  the  sale  of  personal  property 
being  then  governed  by  the  same  rules  as  to 
the  burden  of  proving  the  breach  as  those 
brought  upon  covenanto  for  quiet  enjoyment 
of  lands,  {Cowan  v.  SiUiman,  Parker  v.  Dunn 
and   Webster  v.  Lawa,  supra,)  it  necessarily 
follows  that  it  was  sufficient  for  the  plaintiff 
.to  show  that  Wahab  had  title  to  the  horse  in 


NOTX.— The  analofry^  between  the  breach  of  an 
Implied  warmntj  of  title  of  personal  property  and 
the  breach  of  covenanto  of  title  to  real  estoto  Is  so 
fully  brought  out  in  theopinien  of  the  court  that 
no  further  diaeussion  of  it  In  a  note  aeema  desira- 
ble. 

For  nates  on  breach  of  the  covenant  of  seisin, 
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Bee  Clement  v.  National  Bank  of  Rctland  (Vt.)  i 
L.  B.  A.  42R:  Aiken  v.  Franklin  (Minn.)  6  L.  B.  A. 

seo. 

FornoC«  on  implied  wairanty  of  quality  In  sales 
by  deBoription«  see  Mnrchle  v.  Cornell  (Miaas.)  U 
L.B.A.4Be. 
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controvergy  tiy  virtue  of  the  mortgage  when 
WilkiDsoD  sold  to  the  former,  and  that  the 
horse  had  been  seized  and  the  possession  of 
him  acquired  by  Wahab  by  virtue  of  the  war- 
rant in  the  claim  and  delivery  proceeding 
brought  against  the  plaintiff.  Upon  princi- 
ple it  was  no  more  necessary  for  Hodges  to 
await  the  recovery  of  Wahab  in  the  pending 
action  than  it  would  have  been  to  prosecute 
an  unsuccessful  suit  against  Wahab  had  the 
latter  acquired  possession  by  bridling  the  horse 
while  it  was  straying  in  the  public  highway, 
and  without  objection  from  any  person. 
Ool^  V.  Wellbam,  9upra.  The  record,  as  cor- 
rected by  consent  of  counsel  makes  no  material 
change  in  the  status  of  Hodees  and  Wahab 
when  this  action  was  brougnt.  If  Hodges 
had  actually  surrendered  the  horse  to  Wahab 
on  demand,  or  if  he  agreed  to  ^ve  no  trouble 
if  claim  and  delivery  proceed mgs  should  be 
instituted,  still  he  had  the  burden  on  him  of 
showing  the  title  in  Wahab,  with  the  advan- 
tage to  the  defendant  of  having  the  opportu- 
nity to  meet  and  contradict,  ii  he  could,  the 
testimony  offered  to  prove  title  in  him,  which 
he  could  not  have  done  in  the  suit  already 
instituted  against  Hodges.  If  there  was  a 
combination  between  Wahab  and  Hodges,  the 
defendant's  safety  depended  upon  being  al- 
lowed, on  his  own  behalf,  to  dispute  Wahab's 
claim  to  paramount  title.  If  Wahab  had 
such  title,  and  it  could  be  established  despite 
the  resistance  of  thd  defendant,  it  is  but  just 
that  he  should  have  the  horse,  and  that  Hod- 
ges should  recover  his  value  from  the  de- 
fendant. If  the  contest  between  Wahab  and 
Hodges  was  but  a  sham  battle,  Wilkinson  has 
no  reason  to  complain  that  it  was  not  acted 
out,  and  that  he  has  compelled  Hodges  to  show 
in  this  action  what  Hodges  had  refused  to 
make  Wahab  prove  in  that  primarily  brought, 
and  still  pending.  If  Hodges  offered  testimo- 
ny sufQclent  to  satisfy  the~1ury  that  Wahab 
has  i>aramount  title,  then  Wilkinson,  by  im- 
plication at  least,  must  have  falselv  warranted 
the  tiUe  to  the  horse;  and  would  have  no 

f  round  of  complaint  If  Hodges  had  surren- 
ered  possession  to  the  true  owner  on  being 
convinced  of  his  right,  and  even  with  the  As- 
surance from  Wahab  that  he  would  not  insist 
on  his  rights  in  case  the  plaintiff  should  fail 
to  recover  in  this  action. 

The  plaintiff,  in  order  to  show  paramount 
title  as  well  as  possession  In  Wahab,  offered  a 
chattel  mortgage  dated  May  9,  1885,  executed 
by  W.  H.  Green  to  Harriet  Cohen,  which  had 
been  regularly  proven  and  registered  in  Hyde 
county.  After  objection,  the  court  admitted 
the  chattel  mortgage,  except  the  writing  on  the 
margin  of  it,  purporting  to  be  an  assignment 
of  the  mortgage  by  Harriet  Cohen,  which 
plain  tiff  proposed  to  pro  ve  subsequen  tly.  The 
deed,  except  the  indorsement,  having  been 
proved  and  re^stered  in  due  form,  it  was 
premature  to  raise  a  question  as  to  the  effect  of 
the  deed  or  indorsement  at  that  stage  of  the 
trial.  Vicken  v.  Leigh,  104  N.  C.  248;  Coxy. 
Ward,  107  N.  C.  607.  But  it  is  contended  for 
the  appellant  that  the  testimony  offered,  if 
competent,  does  not  prima  facie  show  title  in 
Wahab,  because  the  assignment  did  not  devest 
it  out  of  Harriet  Cohen.  Even  where  land  was 
conveyed  by  absolute  deed,  and  the  grantee 
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subsequently  indorsed  on  the  deed,  "I  transfer 
the  within  deed  to  A.  B.,"  or  "I  relinquish  al) 


my  right  and  title  to  the  within  deed,    it  was 
declared  by  this  court  that  such  indorsements, 
if  supported  by  a  valuable  consideration,  con- 
stituted contracts  for  reconveyance  which  the 
courts  could  enforce  by  a  decree  for  specific 
performance.    Linker  v.  Long,  64  N.  C.  296; 
TunstaU  v.  CM,  109  N.  C.  826;    Bealiie  v. 
Carolina  Cent  R  Co,  108  N.  C.  429.     Such 
indorsements  upon  mortgage  deeds  conveying 
land  as  do  not  purport  to  act  upon  the  land  or 
the  mortgagee's  interest  in  it  will  not  pass  the 
legal  interest  or  power  of  sale.    Dameron  v. 
mkridge,  104  N.  C.  621;  WiUiamsv.  Teachey, 
85  N.  C.  402.    But  the  assignee  of  a  chattel 
mortgage  acquires  "an  interest  in  the  debt  se- 
cured and  the  property  pledged,  which  courta 
of  law  as  well  as  courts  of  equity  will  recog- 
nize."   The  effect  of  assigning  the  mortgage 
deed  without  transferring  the  note  which  it  wa» 
executed  to  secure,  says  Andrews/.,  in  Cump- 
heU  V.  Birch,  60  N.  Y:  214,  is  ''to  transfer  to 
the  assignee  the  property  embraced  in  the  mort- 
gage as  security  for  his  advances."     If  thfr 
mortgagee  assign  the  debt  secured  in  a  chattel 
mortgage  before  or  after  forfeiture,  said  Suth- 
erland, J,,  in  Langdon  v.  Buel,  9  Wend.  80,. 
the  interest  of  the  mortgagee  passes  to  the  as- 
signee;   and,  if  the  property  be  taken  by  ft 
stranger,  trespass  must  be  brought  by  the  as- 
signee, not  by  the  assizor.     The  principle 
involved,  if  not  the  prease  question  presented^ 
in  this  case,  was  passed  upon  by  the  supreme 
court  of  Michigan  (Graves  and  Cooley  concur- 
ring with  Marston, «/.,  in  the  opinion)  in  Maytr 
V.  Soulier,  48  Mich.  411,  when  that  court  held 
that  the  assignee  under  a  bona  fide  mortgage  i9 
entitled  to  the  same  protection  as  the  mort- 
ga^  in  an  action  of  replevin,  brought  by  a 
claimant  of  the  goods.    If  Wahab  would  be 
entitled  to  the  same   protection    as  Harriet 
Cohen  in  the  auxiliary  proceeding  of  claim  and 
delivery,  (which  is  a  substitute  for  replevin, > 
he  must,  by  virtue  of  the  assignment,  be  con- 
sidered the  owner  in  law  and  equity  of  the 
property,  until  his  debt  is  paid.    The  law,  for 
reasons  which  it  is  useless  to  explain  bere^ 
makes  it  essential  that  a  deed  for  land,  in  order 
to  paa?  the  legal  estate,  should  be  not  only 
si^ed,  but  sealed.    Without  a  seal,  a  paper 
otherwise  in  the  form  of  a  deed  of  bargain  and 
sale  does  not  pass  the  legal,  but  only  the  equi- 
table, estate.    Aixnt  v.  Arrington,  105  N.  C. 
892.     On  the  other  hand,  personal  property 
passes  by  an  assignment,  either  with  or  with- 
out seal;   and  where  it  is  the  purpose  of  the 
parties  to  transfer  all  of  the  rights  of  the  mort- 
gagee under  a  chattel  mortgage  to  another, 
there  is  no  reason  why  an  indorsement  like 
that  made  in  this  case  on  the  instrument  should 
not  be  held  to  put  the  assignee,  in  law  and 
equity,  in  the  place  of  the  assignor.    Kost  v. 
Bender,  26  Mich.   516;    Jones,  Chat.    Mortsf. 
g§  506-610:    Barbour  v.  WhiU,  87  111.   164;: 
Moody  V.  Ellerbe,  4  S.  C.  N.  8.  21;  Qilehriit  v. 
Patterson,  18  Ark.  579. 

The  plaintiff  first  offered  to  prove  by  H.  W. 
Wahab  that  he  sent  Dick  Howard,  a  constable^ 
to  take  possession  of  the  horse,  and,  upon  ob^ 
jection  being  made  to  the  competency  of  that 
testimony,  the  record  of  the  action  entitled  H. 
W.  Wahab  vs.  John  W.  Hodges,  (the  plaintifF 
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In  this  Action,)  then  pending  in  the  saperior 
court  of  Beaufort  county,  was  offered.  This 
was  the  action  in  which  the  ancillary  proceed- 
ing of  claim  and  delivery  was  instituted  and 
the  warrant  was  issued  under  which  the  seiz- 
ure was  made,  and  the  horse  delivered  to  Wa- 
hab.  It  api)eared  from  the  record  that  no  final 
judgment  had  been  rendered.  If  the  law  has 
been  correctly  stated  by  us,  it  was  clearly  com- 
petent to  introduce  the  record  to  show  posses- 
sion  in  Wahab  under  the  process  of  the  court, 
in  connection  with  other  testimony  tending  to 
prove  that  the  paramount  title  was  also  in  him. 
After  the  defendant  objected  to  showing  by 
parol  how  that  possession  was  acquired,  we 
cannot  see  upon  what  ground  he  could  com- 
plain of  the  plaintiff  for  showing  not  only  the 
actual  possession,  but  the  record  of  the  judicial 
proceeding  in  which  the  warrant  of  seizure 
was  issued.  The  Hen  of  the  chattel  mortgage 
was  created  by  registerinj;  the  original  instru- 
ment, and  such  registration  was  notice  to  the 
world  of  the  existence  of  the  lien.  It  was  not 
material  to  the  public  whether  the  debt  and 
property  were  transferred  by  the  mortgagee. 
The  purpose  of  the  Legislature  in  passing  the 
statute  in  reference  to  registration  was  to  pre- 
vent the  creation  of  secret  liens,  which  embar- 
rass trade,  and  tend  to  encourage  fraud.  There 
is  no  provision  in  our  Statute  (Code,  §  1274) 
which  requires  assignments  of  chattel  mort- 
gages, or  the  debts  secured  by  them,  to  be 
proven  or  registered;  nor  is  there  any  good  rea- 
son for  enacting  such  a  law,  though  it  has  been 
done  in  some  of  the  states.  The  mortgage  is 
declared  "good  to  all  intents  and  purposes" 
when  registered  according  to  law.  J^o  matter 
how  often  they  maj  be  assigned,  they  are  still 
good  to  protect  the  interest  of  the  holder  of  the 


debt.  Here  it  was  competent  to  prove  the  sig« 
nature  of  Harriet  Cohen  to  the  indorRement, 
"Value  received,  I  hereby  transfer  this  mort- 
gage to  H.  W.  Wahab,"  she  being  dead,  just 
as  It  would  have  been  to  prove  the  execution 
of  an  assignment  written  on  a  separate  and  dis- 
tinct piece  of  paper. 

Li  view  of  all  of  the  testimony  on  the  sub- 
ject, we  think  there  was  no  rground  for  the 
complaint  that  the  judge  in  his  charge  assumed 
that  the  black  horse  was  identified.  All  of  the 
mortgagor's  horses  were  conveyed  in  the  deed, 
but,  according  to  all  the  witnesses  who  knew 
the  animals,  except  Ed.  Spencer,  there  was  one 
black  horse,  and  only  one.  Spencer  testified 
that  the  mortgagor  had  a  mare  and  two  horses, 
all  told;  and  that  one  of  the  horses  was  "a 
dark  bay,  and  the  other  was  darker  still."  It 
cannot  be  reasonably  insisted  that  in  testifying 
that  a  horse  is  darker  than  a  dark  bay  the  wit- 
ness meant  to  be  understood  as  denying  that 
the  horse  in  dispute  was  what  ia  known  as  a 
black  horse,  as  other  witnesses  had  stated. 
There  was  no  such  confiict  in  the  testimony  as 
to  the  identity  of  the  horse  as  to  make  it  the 
duty  of  the  judge  to  leave  the  question  to  the 
jurv. 

The  implication  of  warranty  of  title  arises  on 
proof  of  any  sale  of  a  chattel,  and  when  the 
sale  was  shown  the  burden  was  upon  a  party 
denying  the  warranty,  and  resisting  a  recovery 
growing  out  of  it,  to  show  SQme  special  agree- 
ment that  the  seller  should  be  discharged  From 
such  liability.  Upon  a  review  of  the  whole 
record,  we  think  that  the  rulings  of  the  court 
as  to  the  competency  of  testimony  and  the  por- 
tions of  the  charge  that  were  exceptea  to 
should  be  sustained     There  is  no  errcr. 
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RE  GLOBE  MUTUAL  BENEFIT 
ASSOCIATION. 

( N.  Y ) 

BecelTin^  infknts  m  members  of  a  co- 
operative or  aasessment  insnraiice 
company  orffanized  under  the  Laws  of  1B63, 
chap.  175, 18  unlawful  and  may  be  prevented  by 
injunction. 

(October  4,1802.) 

APPEAL  by  the  Globe  Mutual  Benefit  Asso- 
ciation  from   an  order  of  the  General 
Term  of  the  Supreme  Court,  First  Department, 
affirming  an  order  of  a  special  term  for  New 
York  county  enjoining  it  from  transacting  cer- 
tain lines  of  insurance  business.     Affirmed, 
The  facts  are  stated  in  the  opinion. 
Mr,  Charles  F.  Aylinflr,  for  appellaot: 
A  corporation  formed  under  this  Act  might 

Note.— The  above  decision  by  Its  emphatic  de- 
nial of  the  power  of  a  mutual  insurance  company 
to  admit  infants  to  membership  makes  a  direct 
conflict  with  Chica^  Mut.  L.  I.  Asso.  v.  Hunt,  2 
L.  R.  A.  649, 127  Hi.  257,  except  so  far  as  the  details 
of  the  statutes  may  afford  some  chance  to  distin- 
guish them.   The  Illinois  case  had  been  regarded 
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adopt  such  by-laws  and  issue  certificates  in 
such  form  as  to  make  a  contract  on  the  part  of 
a  person  accepting  the  same  to  perform  certain 
acts. 

McDonald  v.  Ross-Lewin,  29  Hun,  87. 

But  there  is  no  provision  in  the  Act  itself  by 
which  persons  becoming  members,  or  to  whom 
policies  are  issued  incur  any  contract  obliga- 
tion whatever. 

And  under  the  by-laws  adopted  by  this  cor- 
poration a  person  receiving  a  certificate  of 
membership  makes  no  promise  to  the  corpora- 
tion and  assumes  the  performance  of  no  duty. 

When  neither  statute,  by-laws,  nor  certifi- 
cate contain  any  obligation  on  the  part  of  the 
member  none  can  be  implied. 

Bacon,  Ben.  Soc.  &  Life  Ids.§  857;  Deany, 
JBtna  L.  Ins,  Co,  62  N.  Y.  642;  Palmer  v. 
Phcenix  Mut  L.  Ins,  Co.  84  N.  Y.  68. 

There  being  no  contract  obligations  to  be 
performed  by  members  there  is  no  reason  why 

as  the  only  authority  on  the  subject  and  its 
conclusions  incorporated  into  several  of  there- 
cent  legal  text-books. 

The  New  York  decision  therefore  may  be  con* 
sidered  to  open  the  subject  again  for  lawyers  out- 
side of  the  two  jurisdictions  mentioned  and  leave  IS 
for  them  with  evenly  halaoced  authorities. 
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a  minor  may  not  accept  and  enforce  a  contract 
obligation  to  him. 

Wnere  neither  statute,  by-lawa,  nor  certifi- 
cate imposes  any  liability  or  duty  upon  persons 
becoming  members  of  such  associations,  cer- 
tificates of  membership  may  be  hiwfully  is- 
sued to  minors. 

Chicago  Mut,  L,  Indemniiy  Asso.  v.  Hunt,  3 
L.  R.  A.  549,  137  HL  357. 

Tbe  business  of  insuring  lives  of  minors 
against  death  or  accident  is  not  unlawful. 

A  parent  has  an  insurable  interest  in  tbe  life 
of  bis  child. 

Graltan  v.  Nalianal  L.  Ins.  Co,  16  Hun,  74; 
Miichdl  V.  Unim  L,  In;  Co.  45  Me.  104,  71 
Am.  Dec.  639;  Loomii  v.  Eagle  Lift  4k  H, 
Ini.  Co,  6  Gray,  896;  83  Alb.  L.  J.  886. 

A  father  also  may  insure  the  life  of  a  child 
for  tbe  benefit  of  a  child. 

Bunvan,  Life  Ins.  16. 

As  there  is  no  allegation  or  proof  that  per- 
sons other  than  parents  have  been  accepted  as 
beneficiaries  by  this  corporation  in  policies  is- 
sued upon  the  lives  of  minors  the  order  should 
be  reversed. 

The  Legislatuie  intended  by  the  Act  of  1888 
to  place  companies  incorporated  under  that 
Act  upon  the  same  footing  as  other  insurance 
companies. 

There  is  no  distinction  in  the  kinds  of  risks 
that  each  may  take  in  carrying  on  the  business 
of  life  and  health  insurers.  Both  are  engaged 
in  the  business  of  insurance. 

8taU  V.  8t.  LouU  Bener>.  Amo,  6  Mo.  App. 
168;  State  v.  M&rehanti  Batek.  Mut,  Benee,  Boc, 
73  Mo.  146. 

After  a  private  corporation  is  formed  by 
adults  it  is  not  illegal  to  issue  stock  to  minors 
and  thus  make  them  members,  when  no  obli- 
gation is  imposed  that  a  minor  cannot  execute. 

Field,  Priv.  Corp.  §  69. 

Mr,  S«  W.  Rosendale,  Atty-Oen,^  for  re- 
spondents: 

There  is  no  law  authorizing  an  infant  to  be- 
come a  member  of  a  co-operauve  or  assessment 
life  insurance  company  or  to  enter  into  a  con- 
tract of  membership  or  of  insurance  in  such  a 
company;  and  the  attempt,  on  the  part  of  the 
appellant,  to  admit  infants  to  its  membership, 
and  to  enter  into  contracts  of  Insurance  with 
them,  was  an  unauthorized  and  an  unlawful 
ezerc^  of  corporate  power. 

Such  an  insurance  business  is  unauthorized. 
It  is  a  purely  executory  contract,  and  not  for 
the  benefit  of  the  infant,  and  hence  absolutely 
void. 

Tyler,  Infancy,  p.  43. 

A  member  of  a  mutual  benefit  society  owes 
a  contract  duty  to  the  corporation  to  pay  the 
periodical  dues  or  assessments  authorized  by 
its  bv-laws. 

McDonald  v.  Bose-Letoin,  39  Hun,  87. 

The  members  of  a  co-operative  life  and  cas- 
ualty insurance  company  organized  under  the 
Act  of  1888  are  the  corporators  thereof,  and  an 
infant  cannot  be.  one  of  the  corporators  of  a 
oorporation. 

HamiUan  db  F,  B,  Co.  v.  Townsend,  18  Ont. 
App.  Bep.  584;  16  Ajn.  &  Bng.  Corp.  Cas.  645; 
I^ewry  Jk  B.  R  Co,  v.  Coombe,  8  Exch.  565; 
Cook,  Stock  &  Btockbolders,  3d  ed.  §§  66, 
350.  8ia 

The  btHflness  of  the  appellant,  which  the 
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order  appealed  from  seeks  to  enjoin,  was  un- 
lawful because  in  contravention  of  a  sound 
public  policy.  As  practiced  by  the  appellant, 
it  is  but  a  species  of  gambling  or  tbe  issuing  of 
wacer  Dolicies 

Bliss,  Life  Ins.  §§  31-81;  Bacon,  Ben.  Soc. 
Si  Life  Ins.  §g  348-353. 

Andrews*  J',  delivered  the  opinion  of  the 
court: 

The  order  from  which  this  appeal  is  taken 
enjoins  the  defendant,  a  co-operative  life  and 
casualty  assurance  association,  organized  un- 
der the  Act  (Laws  1688,  chap.  175),  eotitied 
"An  Act  to  Provide  for  the  Incorporation  and 
Regulation  of  Co-operative  or  Assessment  Life 
and  Casualty  Insurance  Associations  and  So- 
cieties," from  transacting  the  business  of  in- 
fantile insurance.  Tbe  order  proceeds  on  the 
ground  that  the  insurance  oi:  infants  is  not 
within  the  powers  of  corporations  organized 
under  this  statute,  and  is  inconsistent  with  the 
statutorv  scheme  and  the  legislative  intention. 
The  by-laws  of  the  defendant  provide  that  anj 
persons  between  the  sees  of  six  months  and 
seventy  years,  approved  by  the  medical  direc- 
tor, may  become  a  member  of  tbe  society. 
The  applicant,  if  approved,  is  entitled  to  a 
certificate  of  membership,  and,  on  paying  nn 
entrance  fee  and  a  certain  sum  weekly  during 
life,  the  company  undertakes  to  pay  at  his 
dcHth  to  a  beneficiary  designated  by  the  mem- 
ber, or  to  the  next  of  kin  if  no  beneficiary  ia 
named,  a  certain  sum,  called  a  "benefit,"  pro- 
vided there  is  a  fund  realized  from  voluntary 
donations,  admission  fees,  and  dues  coUectea, 
or  which  may  be  collected  from  members,  out 
of  which  sum  payment  can  be  made.  There 
are  two  classes  of  members, — a  life  class  and  a 
casualty  class.— the  distinction  between  which 
is,  for  the  present  purpose,  of  no  importance. 
It  appears  from  a  M^edule  in  the  case  that  in- 
fants from  one  to  four  years  of  age  have  been 
admitted  as  members  of  the  corporation,  in 
whose  names  certificates  of  membership  have 
been  issued,  designating  a  beneficiary,  insur- 
ing the  infant  named  in  a  certain  sum  in  one 
of  the  classes  mentioned.  The  first  section  of 
the  Act  of  1888  authorizes  any  number  of  per- 
sons not  less  than  nine,  residents  of  the  state, 
to  associate  themselves  together  to  organize  a 
corporation  thereunder.  The  secona  section 
prescribes  that  tbe  associates  shall  file  in  tbe 
office  of  the  superintendent  of  tbe  insurance 
department  a  declaration  of  their  intention  to 
form  a  company  under  the  Act,  containiog 
several  particulars  specified,  to  be  signed  and 
acknowledged  by  each  of  the  corporatora.  By 
tbe  third  section,  upon  the  completion  of  tbe 
organization,  it  is  declared  that  "said  corpora- 
tors, and  those  that  may  thereafter  become  as- 
sociated with  them,  or  their  successors,  shall 
be  constituted  a  body  politic  and  corporate." 
The  fourth  section  authorizes  the  making  of 
by-laws.  The  fifth  section  dedares  that  cor- 
porations organized  under  the  Act,  issuing 
certificates  payable  on  tbe  decease  of  a  mem- 
ber or  upon  bis  sickness  or  other  physical  dis- 
ability, or  to  a  beneficiary,  from  resources  d» 
rived  from  voluntary  donations  or  admission 
fees,  dues,  or  assessments  collected  from  mem- 
bers, and  whose  payment  is  conditional  upon 
means  so  realized,  etc.,  shall  be  deemed  to  be 
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engaged  in  the  bnriness  of  life  or  casualty  in- 
surauce  ui)oq  the  co-operative  or  assesBment 
plan,  and  ''shall  be  subject  only  to  the  provis- 
ions of  the  Act."  The  sixteenth  section  pro- 
vides for  the  holding  of  an  annual  meeting  of 
the  members  or  policy  holders  of  the  corpora- 
lion,  of  which  due  notice  shaU  be  given,  and 
requires  that,  before  the  adoption  of  any  by- 
law or  amendment  thereto,  a  copy  shall  be 
mailed  to  the  members  and  directors  of  the 
corporation,  with  a  notice  of  the  time  and 
place  when  and  where  the  same  will  be  con- 
sidered. The  eighteenth  section  authorizes  a 
member  to  change  the  beneficiary,  with  the 
consent  of  the  corporation,  and  without  the 
consent  of  the  beneficiary.  The  defendant 
was  a  co-operative  association  under  the  Act, 
a  continuing  membership  in  which  is  made 
dependent  00  the  member  keeping  up  his  dues. 
'Each  holder  of  a  certificate  is,  by  virtue  there- 
of, a  member  and  corporator  m  the  associa- 
tion, and  so  remains  until  hj  nonpavment  of 
dues  bis  membership  is  forfeited.  The  statute 
contemplates  a  meeting  of  the  associates  in 
annual  meeting,  at  which  reports  of  receipts 
and  expenditures  are  to  be  submitted,  and  the 
associates,  assembled  at  a  meeting  duly  noti- 
fied, are  to  consider  and  pass  upon  by-laws  or 
amendments  proposed  for  aaoption.  It  is 
plain  that  the  powers  conferred  upon  mem- 
bers csnnot  be  exercised  by  children  of  tender 
years,  such  as  have  been  permitted  to  become 
members  of  the  corporation  defendant.  The 
children  insured  by  the  defendant,  whose  ages 
are  given  in  the  schedule,  were  incapable  of 
exercising  any  choice  in  becoming  members, 
or  of  appointing  a  beneficiary,  or  of  exercising. 
*tbe  powers  with  which  members  are  invested 
by  the  statute.  They  could  take  no  part  in 
the  co-operative  scheme  upon  which  the  cor- 


poration rests,  and  which  implies  the  volun- 
tary association  of  i>ersons  capable  of  acting 
in  the  administration  of  the  affairs  of  the  oor- 
I)oration.  There  is  nothing  in  the  statute 
which  permits  the  inference  that  a  child  may 
be  made  a  member  of  the  corporation  upon 
the  application  of  the  parent,  or  that  a  benefi- 
ciary may  be  designated  or  changed  by  any 
person  except  the  member  himself.  It  has 
been  held  that  where  a  statute  authorizes  per^ 
sons  to  form  a  corporation,  it  is  implied  that 
they  shall  be  persons  of  full  age.  Hamilton  dk 
F,  B,  Co.  V.  Tomi9end,  18  Ont.  App.  Rep.  634, 
16  Am.  &  £ng.  Corp.  Gas.  645.  Infants  ad- 
mitted as  members  by  the  defendant  became 
members  of  the  corporation,  if  legally  entitled 
to  admission,  and  may  be  electS  trustees  or 
directors,  and  it  might  happen  that  manage- 
ment of  the  affairs  of  the  corporation  would 
become  vested  in  persons  who  could  not  have 
organized  it.  We  place  our  assent  to  the 
tudgmeDt  below  on  the  ground  that  it  appears 
from  a  consideration  of  the  Statute  of  1888, 
and  the  nature  and  object  of  co-operaUve  in- 
surance companies,  and  the  relation  which 
members  hold  to  the  corporation,  that  adult 
persons  only  were  contemplated  as  entitled  to 
membership.  The  law  fixes  an  arbitrary  pe- 
riod when  persons  become  dothed  with  gen- 
eral legal  capacity,  and  while,  in  manv  cases, 
youths  under  21  are  capable  of  exercising  an 
intelligent  Judgment,  and  might  properly  be 
admitted  to  the  advantage  of  membmhfp  in 
a  company  like  that  of  the  defendant,  in  many 
others  they  would  be  wholly  unfitted  to  act 
as  members  of  such  an  organization. 

We  think  ths  order  bdoto  is  right,  and  it 
ihould  be  afflrmed. 

All  concur,  except  O'Brien  and  Mm^ 
narcU  JJ^»  not  sitting. 
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James  A.  RUTHERFORD  et  at.,  HeepU., 

V. 

J.  W.  HILL  et  al„  AppU. 
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Merely  paj^elpattnff  in  the  ai^nin^  and 
fllln§f  it  articles  of  incorporation  will 


not  render  a  peraon  liable  aa  a  part- 
ner for  liabilities  oontracted  by  one  of  his  aa- 
sooiates  wbo  assumes  to  transact  business  nnder 
the  proposed  oorporate  name,  where  the  organi- 
sation is  never  perfected  and  the  one  soufrht  to 
be  chargtMl  has  not  partlolpated  In  the  business 
nor  held  himself  out  as  a  partner. 

(AprfiA,180eL) 


Koi!M.—P<xrtnerfiMp  liabitttv  of  etoekhaldere  in  case 
of  defective  or  megai  incorporati^ftu 

There  is  a  strllring  variance  in  the  doctrines  of 
text- writers  as  to  the  partnership  liability  of  stock- 
holders in  corporations  defectively  or  illegally  or^ 
ganized. 

•  In  Gook  on  Stock  ft  Stoekbolders,  Ist  ed.  9  288,  it 
is  said  that  a  corporate  creditor  may  proceed 
against  the  soppoeed  stockholders  as  partners  by 
proving  that  the  prescribed  method  of  becoming 
incorporated  was  not  complied  with. 

In  Beach  on  Private  Corporations,  •  lOS,  it  is  said 
that  where  there  has  been  no  leiral  incorporation 
the  members  are  individually  liable  as  partners  for 
all  the  debts  of  the  organisation. 

In  Spelling  on  Private  Corporations,  9  8S8,  it  is 
■aJd  that  a  personal  liability  is  incurred  (among 
other  cases)  where  there  has  been  a  failure  to  com- 
ply with  the  positive  requirements  of  law  in  the 
process  of  boooming  incorporated. 

17   L.  R.  A. 

See  also  18  L.  R.  A.  778;  26  L.  R.  A.  470;  27  L.  R.  A.  854;  29  L.  R.  A.  143;  31 
L.  R.  A.  484;  37  L.  R.  A.  162;  39  L.  R.  A.  362. 


But  on  the  other  hand,  in  Morawets  on  Private 
Corporations,  9  748,  It  is  said  that  if  an  association 
assumes  to  enter  into  a  contmot  in  a  corporate  ca- 
pacity and  the  party  dealing  with  the  association 
contracts  with  it  as  if  it  were  a  corporation,  the 
individual  members  of  such  association  cannot  be 
duuHBred  as  parties  to  the  contract  either  severally 
or  jointly  or  as  partners*  and  that  this  is  equally 
true  whether  the  association  was  in  fact  a  corpo- 
ration or  not. 

And  in  Taylor  on  Private  Corporations,  9 148,  it 
is  said  that  persons  who  have  contracted  with  a 
corporation  as  such  and  have  thus  acquired  claims 
against  It  are  estopped  from  denying  its  corporate 
existence  for  the  purpose  of  holding  its  share- 
holders liable  as  partners.  But  he  excepts  from 
this  rule  cases  where  the  statutes  clearly  Indicate 
that  shareholders  shall  receive  no  protection  un- 
less the  requirements  of  the  statutes  are  fully 
compiled  with  or  where  the  authority  under  whlcli 
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APPEAL  hj[  defendants  from  a  Judgment  of 
the  Circuit  Court  for  Multnomah  County 
in  favor  of  plaintiffs  in  an  action  brought  to 
enforce  the  liability  of  defendants  as  partners 
for  a  debt  which  had  been  contracted  by  a 
concern  doing  business  under  tl  e  name  and 
style  of '  'The  Himes  Printing  Company."  Be- 
tersecL 

Statement  by  Stralian*  Ch.  J.: 

The  defendants  are  sued  as  partners  under 
the  firm  name  and  style  of  "  The  Himes  Print- 
ing  Company."  The  complaint  does  not  any- 
where allege  Uiat  the  defendants  entered  into 
an  agreement  of  copartnership,  but  in  lieu 
thereof  the  foUowing  facta  are  alleged:  "That 
the  defendants,  on  or  about  the  8d  day  of  Sep- 


tember, 1800,  executed,  acknowledged,  and 
filed  in  the  office  of  the  clerk  of  the  county 
court  of  Multnomah  county  and  in  the  office 
of  the  secretary  of  state  at  Salem,  Oregon,  cer- 
tain articles  of  incorporation  as  the  Himes 
Printing  Company;  that  the  defendants,  in 
violation  of  the  laws  for  the  formation  of  cor- 
porations subsisting  in  the  state  of  Oregon, 
negligently  failed  to  provide  a  stock-book  and 
to  secure  stock  subscriptions  to  said  corpora- 
tion; that,  in  spite  of  their  said  violation  of  the 
law,  the  defendants  undertook  to  carry  on  the 
business  provided  for  in  said  articles  of  incor- 
poration, appointed  one  George  H.  Himes 
superintendent  of  their  said  business,  and  au- 
thorized him  and  the  defendant  Sherman  Mar- 
tin to  represent  them  in  all  the  transactions  of 


they  attempt  to  act  is  no  authority  at  all  so  that 
their  organization  never  had  even  the  appearance 
of  validity. 

So  in  Bates  on  Partnership,  •  4,  It  is  said  the 
weight  of  authority  sustains  the  doctrine  that  the 
corporators  are  not  liable  ta  partners  when  their 
acts  were  bona  fide  on  the  supposition  that  they 
were  incorporated  and  were  assuming  only  the 
limited  liability  of  stockholders  and  did  not  Intend 
to  be  liable  as  partners.  The  author  adds  that  the 
authority  against  this  is,  however,  very  formidable 
and  is  based  on  general  public  policy  rather  than 
on  any  principle  of  partnership  law. 

A  sbnilar  variance  of  statement  can  be  shown 
from  the  opinions  of  the  courts.  But  while  there 
is  a  considerable  divergence  between  the  actual 
decisions,  these  are  more  nearly  harmonious  than, 
the  language  of  the  opinions. 

OorporaUoru  not  mUharized  bv  law. 

There  Is  substantial  agreement  among  the  courts 
that  persons  who  attempt  to  form  a  corporation 
will  not  escape  individual  liability  if  they  do  not 
have  at  least  the  right  to  form  such  a  corporation, 
as,  for  instance,  where  there  Is  no  law  which  au- 
thorizes it. 

The  good  faith  of  persons  acting  under  advice  of 
counsel  will  not  prevent  them  from  being  liable  as 
partners  where  the  law  under  which  they  were  in- 
corporated proves  invalid  and  there  is  no  law  un- 
der which  such  corporation  could  be  formed  and 
therefore  it  cannot  be  even  a  de  facto  corporation. 
Eaton  V.  Walker,  6  L.  R.  A.  108, 76  Biloh.  679. 

The  attempt  to  organise  in  one  city  an  Insurance 
company  under  a  charter  authorizing  such  a  cor^ 
poratlon  in  another  dty  changing  the  scheme  from 
a  mutual  to  a  stock  company  gives  no  corporate 
color  to  the  company  formed  but  is  a  fraud  upon 
the  Act  so  that  the  organization  is  entirely  outside 
of  the  act  and  has  no  existence  as  a  corporation 
real  or  de  facto.  In  sach  a  case  persons  acting  as 
directors  and  who  participated  in  the  organization 
were  held  liable  as  partners  on  a  policy  issued  by 
such  company.    Booth  v.  Wonderly,  86  N.  J.  L.  260. 

In  the  absence  of  any  statute  under  which  a  cor- 
poration can  be  created  an  associatiou  cannot  be- 
come a  de  facto  corporation  which  will  protect  Its 
members  from  individual  liability  as  partners.  Be 
Mendenhall,  9  Nat.  Bankr.  Reg.  487. 

An  attempt  to  Incorporate  a  rifle  club  for  the  en- 
couragement and  advancement  of  rifle  shooting 
under  a  statute  authorizing  the  creation  of  corpo- 
rations for  literary,  sdentlflc,  and  oliaritable  pur- 
poses is  Ineffectual  to  protect  its  members  from 
llabill^  as  individuals.  Y redenburg  v.  Behan,  88 
La.  Ann.  607. 

But  a  peculiar  exceptloii  appears  In  a  MIehigan 
case,  wfaloh  holds  that  the  president  and  directors 
of  a  bank  organized  under  an  unconstitutional  law 
are  not  liable  as  partoen  for  the  payment  of  the 
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bills  put  in  circulation  or  the  contracts  made  by 
the  bank  where  by  a  valid  law  unincorporated  as- 
sociations are  prohibited  from  carrying  on  bank- 
ing business.   State  V.  How,  1  Mich.  612. 

Effect  ofincorporaUonout  cf  the  state. 

A  corporation  which  does  nothing  in  the  state  In 
which  it  was  incorporated  except  to  hold  elections 
cannot  be  held  In  a  state  where  its  business  Is  done 
to  have  forfeited  its  charter  by  migrating  to  that 
state  so  as  to  make  its  members  liable  Individually 
for  its  debts.  Merrick  v.  Van  Santvoord,  84  y.  T. 
206.  To  same  effect,  see  Trowbridge  v.  Scudder, 
11  Oush.  88. 

In  Hill  V.  Beach,  12  N.  J.  Bq.  ZL  persons  who  had 
organized  as  a  corporation  under  the  laws  of  Kew 
York  to  carry  on  business  as  a  quarry  company  in 
New  Jersey  were  regarded  as  partners  as  between 
themselves,  and  the  court  said:  **It  is  perfectly  man- 
ifest upon  the  face  of  their  proceedings  that  their 
attempted  organization  under  the  general  laws  of* 
New  York  respecting  corporations  was  a  fraud 
upon  the  law  of  that  state.** 

A  corporation  whose  charter  gives  it  power  to  do 
business  anywhere  **ezcept  in  the  state"  which 
creates  it,  is  held  in  Kansas  to  have  no  legal  exist- 
ence anywhere.  But  in  this  case  no  question  of 
partnership  liability  was  involved.  Land  Grant 
B.  &  T.  Co.  V.  Coffey  County  Comrs.  6  Kan.  246. 

Where  persox^  undertake  to  form  a  corporation 
under  the  laws  of  another  state  solely  because  a 
corporation  for  such  business  could  not  be  legally 
organized  in  the  state  where  It  is  to  be  carried  on, 
they  are  liable  as  partners  on  contracts  of  the  cor- 
poration. Empire  Mills  v.  Alston  Grocery  Go. 
(Tex.  App.)  12  L.  B.  A.  866u 

But  the  question  whethe[^a  charter,  for  a  corpo- 
ration obtained  in  another  state  was  obtained  by 
evasion  of  the  laws  is  not  a  question  of  fact  but  of 
law,  and  the  fact  that  all  the  corporators  reside  In 
the  state  where  the  principal  plaoe  of  busioeas  of 
the  company  is  will  not  make  them  liable  as  part- 
ners on  contracts  of  the  corporation  where  th^e 
was  no  fraud  or  evasion  of  the  law  of  'the  state  in 
which  they  were  Incorporated,  and  where  the  oei^ 
tiflcate  of  Incorporation  was  granted  by  the  secre- 
tary of  state  with  knowledge  of  the  facts.  Dem- 
arest  v.  Grant,  18  L.  B.rA.  864, 128  N.  Y.  20^ 

SYauduknZ  oorporaitionB. 

Fraud  in  obtaining  an  Inoorporation  by  false 
statements  as  to  subscription  and  payment  of  capi- 
tal leaves  the  members  Individually  liable  to  credi- 
tors.  Peterson  V.  Arnold,  46  Pa.  410. 

An  incorporation  wUoh  Is  but  a  doak  to  cover 
Illegal  acts,  such  as  gambling  transactions,  wUl  noi 
protect  the  members  of  the  corporation  from  peiw 
sonal  liability.  McGrew  v.  Olty  ProdoM  8z- 
change,  86  Tenn.  632, 4  Am.  St.  Bep.  77L 
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«aid  business;  that  said  business  was  carried  on 
under  the  firm  name  and  title  of  '  The  Himes 
Printing  Company;'  that  between  Ma;^  1  and 
September  l«  1891,  the  plaintiff,  at  the  mstance 
«nd  request  of  the  defendants,  through  their 
aeenis,  the  aforesaid  Himes  and  the  defendant 
Martin,  performed  certain  labor  and  services 
for  the  defendants,  of  the  reasonable  and  agreed 
Yalue  of  $213.14,  which  sum  the  defendants 
promised  to  pay;  that  the  plaintiffs  performed 
the  aforesaid  work  relying  on  the  credit  and 
representations  of  the  defendants  for  their  pay- 
ment. "  Earhart  and  Hill  answered  separately, 
and  each  of  them  denied  every  material  allega- 
tion of  the  complaint,  except  they  did  not  deny 
•executing  and  filing  the  articles  of  incorpora- 
tion of  the  Himes  Printing  Company.    The 


Iury  returned  a  verdict  against  the  defendants 
Carhart  and  Hill  for  the  amount  claimed,  upon 
which  judgment  was  entered,  from  which  this 
appeal  was  taken. 

Mesars.  Geor^^e  H.  Durham  and  J.  F. 
Watson,  for  appellants: 

There  is  nothing  in  the  mere  act  of  making 
and  filing  articles  of  Incorporation  which  in- 
dicates any  intention  on  the  part  of  the  incor- 
porators to  enter  into  the  relation  of  partners 
in  fact,  but  the  onl^  Inference  that  can  be 
drawn  from  such  act  is  Just  the  reverse.  Th« 
great  object  of  incorporating  is  to  avoid  part- 
nership respNonsibility. 

The  making  and  filing  of  such  articles  can- 


Oc^rporoticms  de  facto. 

The  doctrine  that  members  of  a  oorporatlon  de 
facio  as  distinguished  from  an  entirely  illegal  or 
unauthorized  corporation  are  protected  from  lia- 
bility as  partners  seems  to  be  generally  adopted  in 
more  recent  cases  though  it  may  be  that  the  courts 
in  some  states  would  feel  obliged  to  reject  it  as  in- 
consistent with  their  previous  decisions.  It  seems 
•dear  that  nothing  less  than  positive  statutory  man- 
dates siiould  prevail  against  this  rule  which  mere- 
ly gives  effect  to  the  plain  intent  of  the  parties. 

In  Georgia  one  who  contracts  with  a  company  as 
a  corporation,  both  parties  believing  it  to  be  such 
dejure  as  well  as  defacto^  cannot  hold  the  members 
liable  as  partners.  Planters  &  M.  Bank  v.  Padgett, 
«0Qa.lfiO. 

So  in  Texas  sharehoiden  in  a  def<icto  corporation 
are  not  liable  as  partners  for  its  debts.  Ajnerican 
fialt  Go.  V.  Heidenheimer,  80  Tex,  BU. 

So  in  New  Jersey  it  is  held  that  in  the  absence  of 
a  statutory  provision  making  shareholders  liable 
in  case  of  failure  to  comply  with  the  requirements 
of  the  charter  or  the  act  under  which  the  company 
Is  Incorporated,  persons  who  have  contracted  with 
a  de  facto  corporation  as  a  corporation  cannot  deny 
its  corporate  existence  in  order  to  charge  its  share- 
holders individually  as  partners.  Stout  v.  Zullck, 
t  Cent.  Bep.  83^i,  48  N.  J.  L.  500. 

And  In  Alabama  a  contract  with  a  de  facto  cor- 
poration in  its  corporate  capacity  wili  prevent  one 
who  makes  it  from  holding  the  members  of  the  cor- 
poration liable  as  partners  In  the  absence  of  fraud. 
8nlder*s  Sons*  Co.  v.  Troy,  01  Ala.  22i. 

In  Tennessee  the  same  rule  is  applied  and  one 
renting  property  to  a  corporation  and  taking  its 
notes  cannot  claim  on  the  notes  against  its  officers 
fa  individualB  on  the  ground  that  the  corporation 
^oes  not  legally  exist.  Merrlman  v.  Magiveny,  12 
Heisk.  484. 

In  Merchants  &  H.  Bank  v.  Stone,  88  Mich.  770,  a 
tiank  which  had  dealt  largely  with  certain  persons 
ftB  a  corporation  was  held  estopped  to  dispute  their 
corporate  character  and  hold  them  personally,  but 
one  judge  dissented  on  the  ground  tliat  it  was  or- 
4ranized  for  the  business  of ''"  cutting,  rafting,  and 
manufacturing  of  timber,**  and  that  the  business 
carried  on  was  getting  out  long,  round  timber, 
which  he  did  not  regard  as  manufacturing.  The 
dissenting  judge  held  that  as  the  business  cfirrled 
on  was  one  for  which  a  corporation  could  not  be 
organized  under  the  statutes,  the  bank  could  not 
be  estopped  from  denying  its  corporate  existence. 

One  who  has  sued  a  corporation  as  such  and  ob- 
tained a  judgment  against  it  is  thereby  precluded 
from  claiming  that  the  members  are  liable  as  part- 
ners because  the  organization  was  defective. 
Creaswell  v.  Oberly,  17  IIL  App.  281 ;  Poohelu  v. 
Kemper.  14  La.  Ann.  308, 74  Am.  Dec.  433;  MoCUnoh 
V.  Sturgis.  72  Me.  288. 
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Defectivay  otvanteed  companies. 

When  we  come  to  mere  defects  in  organization 
or  cases  of  failure  to  comply  with  statutory  re- 
quirements the  divergence  of  decisions  is  very  ap- 
parent, and  cannot  be  explained  by  differences  In 
statutory  provisions. 

In  Fay  v.  Noble,  7  Cush.  188,  the  court  says:  "We 
arenotawareof  any  authority,  ...  to  warrant 
the  instruction,  that.  In  consequence  of  an  omis- 
sion to  comply  with  the  requisitions  of  law  in  the 
organization  of  a  corporation,  by  which  its  pro- 
oeedings  were  rendered  void,  persons  who  had  sub- 
scribed for  and  taken  stock  in  the  company  there- 
by became  co-partners.  The  doctrine  seems  to  us 
to  be  quite  novel  and  somewhat  startling.**  This 
language,  however,  was  used,  not  with  respect  to 
the  liability  of  the  stockholders,  but  to  the  limita- 
tion of  the  power  of  the  memtwrs  to  bind  eaoti 
other. 

So  in  a  Federal  case  11  is  said  that  where  persons 
act  In  good  faith  supposing  they  are  legally  in- 
corporated and  transact  business  as  a  corporation 
for  a  series  of  years  they  cannot  be  held  liable  as 
individuals  to  tho^  with  whom  they  have  dealt. 
Gartside  Coal  Co.  v.  Maxwell,  22  Fed.  Bep.  107. 
The  report  in  this  case  does  not  show  In  what  the 
defects  in  the  organization  of  the  oorporatlon  con- 
sisted. 

But  in  Smith  v.  Colorado  F.  Ins.  Co.  14  Fed.  Itep. 
800, the  opinion  says:  *'I  think  It  may  be  said, 
when  persons  get  together  and  assume  to  be  a  cor- 
poration without  complying  with  the  terms  of  the 
statute,  without  having  a  subscription  of  stock,  as 
the  law  requires,  in  forming  the  organization,  that 
they  may  be  jointly  and  severally  liable  as  individ- 
uals for  the  debts  contracted  in  the  corporate 
name ;  '*  but  it  holds  that  in  that  action  which  was 
against  the  corporation  the  members  oould  not  be 
jointly  liable  with  it. 

And  in  Iowa  the  court  laid  down  the  rule  that 
where  the  attempted  Incorporation  is  under  a  gen- 
eral law  and  there  is  a  non-compliance  with  the 
law  in  a  material  respect  there  is  such  want  of  in- 
corporation that  exemption  from  individual  lia- 
bility IB  not  secured  although  the  members  act  in 
good  faith  believing  themselves  to  be  incorporated. 
Kaiser  v.  Lawrence  8a v.  Bank,  66  Iowa,  104, 41  Am. 
Bep.  85. 

The  above  statements  fairly  Illustrate  the  lack 
of  harmony  In  the  rules  which  the  courts  have 
adopted.  But  the  clear  weight  of  authority  is  in 
favor  of  the  protection  of  members  from  partner- 
ship liability  where  business  has  been  carried  on  in 
good  faith  believing  the  attempted  Incorporation 
to  be  valid,  unless  the  express  terms  of  the  statutes 
on  the  subject  prevent. 

Persons  transacting  business  before  the  whole  of 
the  capital  stock  of  the  company  has  been  paid  in 
in  violation  of  a  statute  which  prohibits  the  oor- 
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not  be  deemed  a  holding  out  of  partnership 
rdationa  between  the  incorporators. 

Bates,  Partn.  g§  4, 15;  ^y  y.  Notts,  7  Cush. 
188;  Trowbridge  v.  Seudder,  11  Gush.  88;  Ward 
V.  Brigham,  127  Mass.  24;  Central  Oity  8av. 
Bank  ▼.  Walker,  66  N.  Y.  424. 

Mr,  Wallaee  McCammaat  for  respond- 
ents. 

Straluuit  Oh,  J.,  delivered  the  opinion  of 
the  court: 

At  the  conclusion  of  the  eyidence,  the  de- 
fendants Hill  and  Earbart  asked  the  court  to 
instruct  the  Jury  as  follows:  "(1)  The  ezecu* 
tion  and  flUng  of  the  articles  of  incorporation 
of  the  Himes  Printing  Company  by  said  Hill 
and  Earbart,  in  connection  with  the  defendant 
Sherman  Martin,  would  not  itself  make  them 


partners  with  Martin,  or  render  them  liable  hi 
this  action.  (2)  Said  defendants  Hill  and  Ear- 
hart  cannot  be  charged  in  this  action,  unless  it 
has  been  shown  by  a  preponderance  of  the  evi- 
dence that  they  had  notice  of  their  being  held 
out  as  such  partners,  and  plain  tiifs  also  had 
notice  thereof,  before  or  at  the  time  thev  per- 
formed the  labor  and  seryices  alleired  m  the 
complaint,  and  performed  the  same  on  the  faith 
thereof.  (8)  The  plaintiifs  cannot  recover  in 
this  action  against  Hill  and  Earbart  unless  it 
has  been  proved  bv  a  preponderance  of  the 
evidence  that  said  dill  and  Earbart  were  part- 
ners in  said  printing  company  at  the  time  the 
contract  for  said  labor  and  services  was  entered 
into,  or  at  the  time  the  same  were  performed, 
or,  at  the  time  the  contract  was  entered  into, 
'  or  said  labor  and  services  performed,  under- 


poratioii  from  tnmsaotlDflr  business  until  all  the 
capital  stook  has  been  paid  in  and  a  oertiflcateof 
that  fact  filed  in  the  offloe  of  theseoretary  of  state, 
do  not  thereby  beoome  liable  as  partners.  First 
Nat.  Bank  of  Salem  v.  Almy,  U7  Mass.  470. 

The  faot  that  a  bank  in  Iowa  commenoed  busi- 
ness without  paid-up  capital,  without  a  awom 
stateraentof  paid-up  oapital  to  the  state  auditor, 
and  without  any  oertifloate  from  such  auditor^  au- 
thoriainff  it  to  oommenoe  business,  all  of  which  is 
required  by  the  statute  before  it  shall  have  the 
rlffbt  to  oommenoe  businesB,  does  not  prevent  it 
from  aoquirinff  a  corporate  character  which  will 
protect  its  stockholders  from  partnership  liability. 
Stokes  V.  Findlay,  i  Mo  Orary,  SOS. 

A  sukMoriptton  to  the  whole  amount  of  the  capi- 
tal stock  is  not  a  ooodition  precedent  to  the  vest- 
ing of  corporate  power  or  to  the  right  to  borrow 
money  and  engage  in  business  without  the  risk  of 
partnership  liability  under  a  charter  by  which  cerw 
tain  persons  **are  hereby  created  a  body  politic 
and  corporate**  with  power  to  organise  said  com- 
pany at  such  time  and  place  as  they  may  designate 
and  fixing  the  amount  of  the  oapital  stock  ^^hioh 
may  be  presoribed  and  paid  for  in  such  manner  as 
the  by-laws  of  said  company  may  presoribe.*' 
Second  Nat.  Bank  of  Cincinnati  v.  Hall,  86  Ohio  St. 
168L 

The  lack  to  articles  of  tooorporation  of  a  specifi- 
cation as  to  the  aasessability  of  stock  which  the 
statute  requires  does  cot  make  members  partners. 
Humphreys  v.  Mooney,  6  Oolo.  862. 

The  failure  of  the  certificate  of  acknowledgment 
to  the  certificate  of  incorporatioa  to  state  that  the 
contents  of  the  latter  were  made  known  to  the 
person  acknowledging  by  the  oflloers  taking  the 
acknowledgments  and  the  failure  of  the  clerk's 
certificate  of  authentication  of  the  notarial  act  to 
state  that  the  notary  was  authorized  by  law  to  take 
acknowledgments  will  not  make  the  members  of  a 
corporation  liable  as  partners.  Stout  v.  Zuliok,  5 
Cent.  Bep.  888«  48  N.  J.  L.6e8. 

The  fact  that  none  of  the  persons  who  sign  the 
charter  of  a  corporation  are  dtlaens  of  the  state, 
while  the  statutes  require  that  at  least  two  of  them 
must  be  citizens,  will  not  prevent  the  dt  /oeto  ex- 
istence of  the  corporation  so  as  to  protect  its  mem- 
bers from  liability  as  partners,  where  the  secre- 
tary of  state  has  received  and  filed  their  charter. 
American  Salt  Go.  v.  Heidenheimer,  80  Tex.  844. 

The  bare  fact  that  persons  held  what  appeared 
to  be  stock  in  a  bank  but  which  is  not  properly  or- 
ganized as  a  corporation,  and  have  received  divi- 
dends  thereon,  where  they  had  not  taken  any  part 
in  the  organization  or  business  of  the  bank,  does 
not  make  them  liable  as  partners.  Seaoord  v.  Pen- 
dleton, 66  Hun,  G70. 

One  who  subscribes  to  the  stock  of  a  supposed 
corporation  believing  It  to  have  been  legally  incor- 
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porated  in  another  state,  and  is  afterwards  elected 
Its  president  while  in  fact  the  company  was  never 
incorporated,  does  not  become  liable  as  a  partner 
for  the  salary  of  a  peraon  who  had  been  previously 
employed  by  one  holding  himself  out  as  preeident 
of  the  company  and  who  continued  his  services 
after  such  subscriber  came  into  the  company  and 
became  Its  president.    Fuller  v.  Ruwe,  67  N.  Y.  38. 

The  court  places  this  doctrine  on  the  Rroond  that 
the  subscriber  never  intended  to  become  persoa- 
ally  liable  uponaoontraot  which  he  had  no  voice 
in  making,  and  that  the  rights  of  the  employe  as 
to  those  with  whom  he  contracted  had  been  in  no 
respect  impaired  by  the  tocomlng  of  such  new 
member. 

One  who  merely  receives  stock  in  a  supposed  new 
corporation  in  lieu  of  stock  which  he  held  in  its 
predecessor,  and  thereafter  makes  an  inquiry  as  to 
dividends  but  never  had  anything  further  to  do  in 
the  organization  or  the  carrjring  on  of  the  businen 
of  the  new  company,  cannot  be  held  liable  for  its 
debts  as  a  partner  even  if  the  new  company  was 
not  legally  organized.  Stafford  Nat.  Bank  v.  Fslm- 
er,  47  Oonn.  4IS. 

The  trustees  of  a  supposed  corporation  are  not 
personally  liable  on  notes  made  by  them  as  suob 
even  if  the  corporation  is  not  duly  oiganlMd. 
Blanchard  v.  Kaull,  44  OaL  440. 

The  failure  to  make  and  deposit  with  the  seer^ 
tary  of  state  a  certificate  as  required  by  statute  or 
to  file  a  duplicate  thereof  with  a  town,  village,  or 
city  clerk  does  not  defeat  the  organization  of  a 
corporation  so  as  to  make  the  members  liable  as 
partners  where  the  language  of  the  statute  requires 
such  certificates  ''before  any  corporation  formed 
and  established  by  virtue  of  the  provisions  of  this 
law  shall  commence  business**  as  the  corporate  ex- 
istence is  thus  clearly  recognized  before  the  oertifl- 
cates  are  made.    Harrod  v.  Hamer,  8S  Wis.  102. 

A  failure  to  file  the  duplicate  of  a  certificate  of 
incorporaclon  in  the  office  of  the  secretary  of  state 
where  the  certificate  has  been  filed  in  the  county 
c]erk*s  office  as  required  by  the  laws  of  New  York 
does  not  makc^e  tocorporators  partners  as  kie- 
tween  themselvol  Baisl>eck  v.  Oesterrichcr,  4 
Abb.  N.  C.  444. 

In  Illinois  failure  to  file  the  duplicate  certificate  In 
the  office  of  the  secretary  of  state  where  the  oertlfl* 
oate  is  filed  in  the  county  clerk*s  office,  will  not 
make  members  liable  as  partners  although  it  might 
be  regarded  as  sufficient  to  sustain  a  proceeding 
by  quo  warranto  or  scire  facias  to  oust  the  corpo- 
ration from  the  exercise  of  its  f  ranshises.  TarbeU 
V.  Page,  24  BL  46;  Cross  v.  Pinckney  vlUe  MiU  Co.  17 
ni.54. 

A  later  Illinois  case  says  the  ground  of  these  de- 
cisions is  the  language  of  the  statute, which  declares 
that  the  persons  ''shall  be  a  body  politic  and  cor- 
porate to  fact  and  in  name**  *^hen  the  certificate 
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took  to  canyon  said  business  of  said  company, 
or  were  interested  as  partners,  or  appointed,  or 

Sirtidpated  in  the  appointment  of  George  H. 
imes  as  superintendent  of  said  business,  or 
authorized  him  or  said  Martin  to  represent 
them  in  the  transaction  of  said  business,  or  re- 
quested, through  said  Himes  or  Martin,  the 
plain tiifs  to  perform  said  labor  and  service." 
No.  4  was,  in  effect,  a  direction  to  the  }ary  to 
return  a  verdict  for  the  defendants  Hill  and 
Earhart.  Ilie  defendants  excepted  to  the  rul- 
ings of  the  court  in  refusing  to  give  each  of 
the  foregoing  instructions.  The  court  then 
instructs  the  jury  as  follows:  *'I  cannot 
ngree  with  you,  Mr.  Durham,  and  Judge  Wat- 
flon,  that  there  may  not  be  some  other  reasons 
why  parties  should  not  be  bound  than  such  as 
usually  arise  from  an  estoppel.     Since  this 


case  has  been  going  on,  it  has  occurred  to  me 
whether  or  not  this  may  not  furnish  a  class  of 
itself  for  pronouncing  a  man  to  be  a  partner. 
As  a  general  rule  the  doctrine  of  estoppel  has 
got  to  be  made  out  according  to  the  authorities 
^ou  have  read;  but  I  am  inclined  to  the  opin- 
ion that  the  mere  act  of  filing  articles  is  itself  a 
holding  out  and  notice  to  the  world  that  they 
are  associated  in  the  business  that  is  carried  on 
under  the  name.  I  do  not  feel  very  certain 
about  it,  but  my  best  conception  of  this  matter 
is  that  it  ought  to  be  considered  the  rule."  An 
exception  to  this  instruction  was  duly  noted. 
The  court  also  ga^e  the  following  instruction: 
'*  If  Tou  find  from  the  evidence  in  this  case 
that  these  two  defendants  and  Sherman  Martin 
filed  articles  of  incorporation  for  the  purpose 
of  carrying  on  the  printing  business  under  the 


shall  have  been  tiled;*'  and  that  the  duplicate  to  be 
filed  in  the  office  of  the  secretary  of  state  Is  merely 
secondary.    Bfgelow  v.  Gregory,  78  HL  197. 

The  contran/ dedtUmtu 

In  Arkansas  the  failure  to  file  a  duplicate  of  the 
required  papers  .in  the  oflloe  of  the  secretary  of 
state,  although  they  are  filed  in  the  oounty  olerlc^ 
office,  leaves  the  members  liable  as  partners.  Gar- 
oett  v.  Ulobardson,  86  Ark.  14A. 

In  Kebraska  failure  to  file  the  articles  in  the 
oounty  olerk^  office  is  held  fatal  to  the  incorpo- 
ration on  the  ground  that  such  filing  is  a  condition 
precedent  thereto  and  that,  the  members  remain 
liable  as  partners.  Abbott  v.  Omaha  Smelt  A  Bef . 
Oo.  4  Neb.  41^ 

Ro  in  Missouri  persons  who  sign  articles  of  asso- 
'olation  and  record  them  in  the  oounty,  and  there* 
upon  eniraged  in  business  supposing  themselves 
legally  incorporated,  are  liable  as  partners  if  they 
have  not  iUed  their  articles  with  the  secretary  of 
state.  Glenn  v.  Bergmann,  2  West.  Bep.  £67,  SO  Ho. 
App.848. 

In  Missouri  also  the  failure  to  file  a  duplicate  cer- 
tJflcate  of  incorporation  in  the  office  of  the  secre- 
tary of  state  was  held  to  make  a  note  given  by  the 
directors  binding  upon  them  personally.  Hurt  v. 
Salisbury,  66  Mo.  810;  Richardson  v.  Pitts,  71  Mo. 
1^  Ferris  v.  Thaw,  72  Mo.  446. 

The  Missouri  cases  also  hold  that  the  other  mem^ 
bers  of  the  company  are  liable  to  contribute  their 
share  to  the  managing  members  who  have  made 
themselves  persoiudly  liable.  Blchardaon  v.  Pitts 
andJPerrls  v.  Thaw,  aupra. 

Under  a  Wisconsin  statute  requiring  the  articles 
to  be  published  and  the  certtflcate  filed  merely 
bJgning  the  articles  will  not  defeat  partnership  lia- 
bility,   fiigelow  V.  Gregory.  78  TIL  197. 

A  provision  that  **no  banking  company  shall 
commence  the  business  of  baoklog^*  untU  it  shall 
have  deposited  certain  securities  with  the  auditor 
makes  persons  who  carry  on  such  business  in  the 
name  of  the  company  in  violation  of  that  provis- 
ion personally  liable  for  its  debts.  Medill  v.  Collier, 
16  Ohio  St.  600. 

Such  liability,  however,  is  limited  to  such  stock- 
holders as  participate  tn  or  know  of  the  business. 
IMd. 

Under  a  statute  providing  that  the  charter  of  a 
corporation  **must  be  subscribed  .  .  .  and  must 
l)e  acknowledged,''  and  that  it  "shall  thereupon  be 
filed  in  the  office  of  the  secretary  of  state"  failure 
to  acknowledge  a  charter  of  which  only  part  of  the 
articles  are  subscribed  makes  it  insufficient  to  pro- 
tect the  members  from  individual  liability.  Kaiser 
V.  Lawrence  Sav.  Bank,  66  Iowa,  104. 41  Am.  Bep.  85. 

This  case  also  holds  that  if  a  savings  bank  is  ex- 
cepted from  the  above  provision  and  that  if  it  is 
sufficient  for  such  bank  to  make  and  file  the  cer- 
nUKA. 


tificate  required  by  statate  before  beginning  busi- 
ness, then  a  certificate  which  fails  to  specify  any  of 
the  things  expressly  required  by  statute,  viz.:  the 
names  of  the  corporation,  of  its  'place  of  business 
and  of  its  stockholders,  with  the  amount  of  their 
shares  and  the  amount  of  capital  and  the  time  of 
the  organization,  is  insufficient.    IMd. 

Where  the  statute  expressly  provides  that  a  cor- 
poration ^"shall  be  formed  by  written  articles  .  .  . 
subscribed  by  each  member"  failure  to  make  and 
sign  such  articles  leaves  them  individually  liable. 
In  this  case  there  was  also  a  failure  to  give  the  no- 
tice prescrll>ed  by  statute.  Unity  Ins.  Oo.  v.  Cram, 
48N.H.6a6. 

8t4Xtuiorv  at  dMinguMtedfrimpc^nenhip  lidbOUy. 

It  will  be  seen  that  some  of  the  decisions  included 
among  those  dasslfled  as  contrary  to  the  more  gen^ 
erally  accepted  doctrine  may  be  to  some  extent 
distinguished  by  virtue  of  the  statutory  provisions. 
But  not  properly  to  be  included  in  that  class  at  all 
are  those  dedaions  given  below  which  hold  mem- 
bers of  an  attempted  corporation  personally  liable 
by  virtue  of  icxpress  stktutory  provisions  to  that 
effect  but  do  not  hold  them  liable  as  partners  al- 
though these  decisions  have  been  frequently  cited 
indiscriminately  with  those  relating  to  partnership 
liability. 

In  Iowa  under  the  statate  providing  that  the  in- 
dividual property  of  the  members  of  a  corporation 
shall  be  liable  for  corporate  debts  in  case  of  failure 
to  substantially  comply  with  the  law  as  to  organ- 
ization and  publicity,  the  failure  to  file  a  duplicate 
of  the  articles  in  the  office  of  the  secretary  of  state 
is  not  mandatory  and  does  not  make  the  individual 
property  liable.  Birst  Nat.  Bank  of  Davenport  v. 
Davies,  48  Iowa,  424;  Jessup  v.  Carnegie,  80  N.  Y. 
441. 

In  such  statute  as  to  a  substantial  compliance 
with  the  provisions  in  regard  to  '^organization  and 
publicity"  the  word  *'and"  means  *^or.'*  Bisfeld  v. 
Kenworth,60Iowa,880;  MarsbaU  v.  Harris,  66  Iowa, 
188. 

And  the  failure  to  publish  any  notice  whatever 
is  a  substantia]  failure  to  comply  with  the  law. 
JMd. 

The  failure  of  the  notice  to  show  the  proper  place 
of  business  and  the  time  of  the  commencement  and 
the  termination  of  the  corporation  is  also  such  a 
failure.  Qegg  v.  Hamilton  ft  W.  C.  G.  Co.  61  Iowa, 
121. 

And  where  one  of  the  requisitions  in  relation  to 
organization  and  publicity  Is  that  the  articles  of 
incorporation  must  fix  the  highest  amount  of  in- 
debtedness or  liability  to  which  the  corporation 
is  at  any  time  to  be  subjected,  the  failure  of  the 
articles  to  fix  any  amount  is  a  substantial  failure  to 
comply  with  the  law  which  leaves  the  stockholders 
individually  liable.    Heuer  v.  Oarmlchael  (Iowa) 
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name  of  '  The  Himefl  Printing  Company/  and 
that  thereafter  one  of  these  men,  to  wit,  Sher- 
man Martin,  took  up  the  business  contemplat- 
ed by  this  corporation,  and  carried  it  on  under 
that  name,  and  incurred  liabilities,  then  all 
these  incorporators  that  signed  the  articles  are 
liable,  and  your  verdict  should  be  for  the 
plaintiffs  for  the  amount  claimed:  provided, 
you  further  find  that,  before  they  performed 
the  labor  and  rendered  the  services,  they  ascer- 
tained the  fact  of  these  articles  bein^c  filed,  and 
acted  on  the  faith  of  the  association  of  these 
defendants  with  Sherman  Martin, — that  they 
were  induced  thereby  to  perform  the  labor  and 
render  the  services.      An  exception  was  also 


taken  to  this  instruction.  There  was  no  evi- 
dence whatever  before  the  jurjr  that  these  de- 
fendants had  anything  to  do  with  the  business 
of  the  Himes  Printing  Company,  or  in  any 
wa^  authorized  the  same,  except  to  sign  the 
articles  of  incorporation.  They  appointed  no 
agents  and  employed  no  laborers,  purchased 
no  material,  nor  did  they  have  any  knowledge 
that  any  business  was  conductea  under  that 
name,  except  the  company  did  some  printing 
for  the  defendant  Hill;  and.  when  a  bill  was 
presented  to  him  for  the  same,  it  had  at  the 
top,  printed  in  bold  letters,  '*  The  Himes  Print- 
ing Company,  Incorporated.  Qeo.  H.  Himes, 
superintendent    Sherman  Martin,  Manager." 


Feb.  0, 1891;  Stivers  v.  Carmicbael  (Iowa)  Oot.  20, 
1801. 

Under  the  stmllar  Louisiana  Act  fproviding  that 
**mere  informality"  tn  the  organization  of  a  cor- 
poration will  not  expose  thestookholders  to  liabil- 
ity if  the  Act  is  **8ub8tant]aUy  oomplied  with,"  faQ- 
uie  to  obtain  the  authorisation  or  oertlflcateof  the 
district  attorney  or  judge  as  required  bystatote 
and  to  have  the  Act  of  incorporation  recorded  Is  a 
substantial  faUure  which  malEes  the  members  lia- 
ble individually.   Field  V.  Cooks.  16  La.  Ann.  USa 

InUnttoincorponXU, 

In  some  of  the  cases  holding  associates  liable  as 
partners  there  was  merely  an  intent  to  form  an 
incorporation  at  a  future  time  and  a  failure  to  do 
anything  that  could  be  called  a  proceeding  to  in- 
eorporate.  In  such  cases  the  rule  of  decision  Is 
plain  and  no  protection  by  virtue  of  a  merely  an- 
ticipated incorporation  Is  allowed  by  any  of  the 
cases. 

The  fact  that  members  of  an  unincorporated  asso- 
ciation intend  to  become  incorporated  wiU  not  re- 
lieve them  from  liability  as  partners  for  business 
transacted  before  the  corporation  is  perfected. 
Martin  v.  FewelU  70  Mo.  401. 

In  this  case  the  parties  appointed  a  committee  to 
organize  a  grange  store  and  subscribe  money  for 
shares  with  the  understanding  and  intention  of  all 
that  they  were  to  be  incorporated  from  the  begin- 
ning and  appointed  a  committee  before  they  com- 
menced business  to  attend  to  their  incorporation, 
but  this  was  never  reported  and  business  was  car- 
ried on  for  more  than  a  year  before  the  articles  of 
association  were  signed. 

Articles  of  association  entered  Into  with  intent 
to  acquire  a  corporate  character  and  with  the  sup- 
position that  this  purpose  had  been  accomplished 
are  ineffectual  to  Umlt  the  individual  liability  of 
the  associates  where  there  is  in  fact  no  corporate 
existence.  Johnson  v.  Oorser,  84  Minn.  866.  In 
this  case  the  articles  declared  a  purpose  to  secure 
the  extension  of  a  certain  street  and  improve  and 
beautify  it  and  provided  for  no  capital  stock  but 
that  the  fund  neoeasary  should  be  raised  by  sub- 
scription from  the  members.  The  court  does  not 
expressly  say  what  constituted  the  defect  in  the 
attempted  Incorporation. 

Members  of  an  association  whose  trustees  have 
incurred  debts  before  Incorporation,  are  personal- 
ly liable.  Haslett  v.  Wortherspoon,  2  Bich.  Bq. 
806. 

But  one  who  withdraws  from  the  project  of 
forming  a  corporation  before  incorporation  is 
made  Is  not  liable  on  claims  subsequently  created 
by  the  unauthorized  acts  of  a  person  assuming  to 
act  for  the  corporation  where  there  was  in  fact  no 
corporation  formed.  DeWltt  v.  Hastings,  8  Jones 
*&463. 

Sulaeq^uunt  loss  of  corporate  character. 
A  statutory  provision  that  a  corporation  shall  be 
17  L.  R.  A. 


diasolved  if  the  whole  of  the  capital  is  not  paid  in 
within  two  years  will  not  on  such  default  make  the 
members  liable  as  partners.  Baker  v.  Backus,  88 
ni.  79. 

After  the  expiration  of  the  charter  of  a  corpora- 
tion by  limitation  its  stockholders  are  not  liable  as 
partners  on  a  contract  made  without  their  knowl- 
edge by  its  agent  who  continues  to  carry  on  the 
business  with  no  other  authority  than  that  con- 
ferred by  the  trustees  during  the  existence  of  the 
corporation  although  they  receive  a  dividend  after 
the  charter  expired  but  without  notice  of  such 
expiration.  Central  City  Sav.  Bank  v.  Walker,  08 
N.  Y.  424. 

But  an  agreement  by  the  stockholders  after  such 
expiration  of  the  charter  to  continue  business  ap- 
pointing an  agent  to  manage  it  and  agreeing  to 
furnish  the  money  for  carrying  it  on  paying  In 
proportion  to  the  amount  of  stock  held  by  them 
makes  them  partners.  National  U.  Bank  of  W»-, 
tertown  v.iLandon,  46  N.  Y.  410. 

PartnersTMp  inter  sese. 

An  agreement  to  form  a  corporation  with  per- 
sons who  fail  to  comply  with  the  statute  but  sonoe 
of  whom  have  incurred  large  expenses  under  their 
contract  for  such  corporation  leaves  them  a  quasi 
partnership  as  to  their  mutual  rights  and  liabili- 
ties.   Flagg  V.  Stowe,  86  111.  164. 

In  Whipple  V.  Parker,  20  Mich.  860,  persons  at- 
tempting to  form  a  corporation  but  who  fall  to 
comply  with  the  necessary  prerequisites  are  held 
to  be  partners  in  legal  effect  so  far  as  their  rights 
in  the  property  acquired  are  concerned. 

Persons  who  form  a  corporation  which  is  merely 
a  trustee  for  them  and  into  which  others  are  taken 
merely  for  the  purpose  of  incorporating  and  while 
they  have  no  real  property  interest  therein  are 
properly  treated  as  partners  among  themselves. 
Shorb  V.  Beaudry,  66  Cal.  446. 

But  participation  as  a  member  in  the  proceedings 
of  a  corporation  as  such  estops  one  from  thereatt- 
er  claiming  that  his  associates  are  liable  to  him  as 
partners  for  services  rendered  the  association. 
McGilnch  V.  Sturgis,  72  Me.  288. 

Failure  to  file  a  duplicate  certificate  with  the 
secretary  of  state,  even  if  held  to  leave  the  mem- 
bers as  partners  among  themselves,  will  not  allow 
one  member  to  recover  against  the  directors  per- 
sonally on  notes  and  accounts  of  the  company 
which  he  has  bought  up.  Coleman  v.  Coleman,  78 
Ind.844. 

The  failure  of  an  association  to  become  a  corpo- 
ration because  the  requirements  of  the  statute 
were  not  complied  with  will  not  make  the  mem- 
bers who  proceed  to  carry  on  business  liable  as 
partners  to  some  of  their  number  who  act  as  agents 
for  the  proposed  corporation  with  the  intention 
of  turning  over  the  business  to  the  corporation 
when  it  becomes  legally  established  as  they  as- 
sume the  risk  of  acting  without  a  principal  behind 
them.   Ward  v.  Brigham,  127  Mass.  24.     B.  A.  R. 
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There  was  no  evidence  before  the  Jury  that  the 
plaintiffs  had  any  actual  knowledge  of  the  fil- 
tng  of  the  articles  of  incorporation  at  the  time 
thev  performed  the  services  sued  for. 

The  sole  question,  therefore,  seems  to  he 
whether  or  not,  where  three  or  more  persons 
jiign.  acknowiedge,  and  file  articles  of  incorpo- 
xation  under  the  laws  of  this  state,  and  do 
nothing  further  towards  effecting  an  organiza- 
tion or  carry  iDg  on  the  proposed  business,  and 
one  of  them  assumes  to  do  business  under  the 
proposed  corporate  name,  and  incurs  liabUities, 
the  other  persons  who  signed  said  articles  are 
liable.  Appellants  maintain  that  in  such  case 
there  is  no  liability  on  the  part  of  those  who 
<io  not  participate  in  the  business  either  direct- 
ly or  indirectly,  while  the  respondents  seek  to 
maintain  the  reverse  of  this  proposition;  and 
this  contention  presents  the  only  question  we 
need  consider  on  this  appeal. 

The  respondents  contend  that  the  executing 
and  filing  of  the  articles  of  incorporation,  and 
the  assumption  of  the  corporate  name  by  one 
of  the  parties,  under  which  he  does  business, 
create  a  partnership  between  all  the  persons 
signing  said  articles,  and  to  sustain  this  view 
they  rely  upon  these  authorities:  Whipple  v. 
rarker,  29  Mich.  880;  Jessup  v.  Cameaie,  12 
Jones  &  8.  260;  Coleman  v.  Coleman,  7o  Ind. 
846;  PettU  v.  Atkins,  60  HI.  454;  8mUh  v. 
Warden,  86  Mo.  382;  Gamett  v.  Bichardeon, 
85  Ark.  144;  Lindley,  Partn.  6:  Abbott  v. 
Omaha  Smelt.  &  Brf,  Co.  4  Neb.  416;  Johnaon 
-v.  Carter,  84  Minn.  855.  Some  other  authori- 
ties, similar  in  principle  to  these,  might  be  cit- 
ed, but  thev  add  nothing  to  this  side  of  the  ques- 
tion. Without  stopping  to  distinj^uish  these 
cases  from  the  one  now  before  us,  we  think 
the  decided  weight  of  authority,  as  well  as  the 
better  reason,  is  the  other  way.  Fay  v.  Noble, 
7  Cush.  188,  is  an  early  case,  in  which  it  was 
beld  that  the  subscribers  for  and  holders  of 
stock  in  a  manufacturing  corporation  which 
-has  been  defectivelv  organized,  and  transacted 
business  under  such  defective  organization,  do 
not  thereby  become  partners,  general  or  spe- 
cial, in  such  business.  In  Tromridge  v.  Scud- 
der,  11  Cush.  88,  it  was  held  that  the  stock- 
hold9rs  of  a  corporation  do  not  become  liable 
as  partners  on  notes  given  by  the  treasurer  of 
the  corporation  merely  because  after  organiz- 
ing they  transacted  no  business.  In  Firet  Nat, 
Bank  of  Salem  v:  Almy,  117  Mass.  476,  it  was 
held  that  the  members  of  a  corporation  were 
not  liable  as  partners  by  reason  of  having  trans- 


acted business  before  the  whole  capital  stock 
was  paid  in,  as  required  by  statute.  Li  Bum- 
phreye  v.  Mooney,  5  Colo.  282,  in  considering 
the  question  now  before  the  court,  it  was  said: 
"  The  doctrine  of  a  partnership  liability  in  such 
case  is  not  found  in  law  or  reason,  and  is  re- 
pugnant to  the  very  purposes  of  the  statute 
authorizing  a  corporation,  one  object  of  which 
is  to  limit  individual  liability."  Substantially 
the  same  doctrine  is  announced  in  Oartaide 
Coal  Co.  V.  MaxwU,  22  Fed.  Rep.  197:  Plant- 
ere  db  M.  Bank  v.  Padffett,  69  6a.  159;  Staf. 
ford  Nat.  Bank  v.  Palmer,  47  Conn.  448; 
Ward  V.  Brigham,  127  Mass.  24;  Central  City 
8av.  Bank  v.  Walker,  66  N.  Y.  424;  Jeeeup  v. 
azr?2^,80N.T.  441, 86  Am.  Rep.  648;B2ane4- 
ard  V.  KauU,  44  Cal.  440;  Morawetz,  Priv. 
Corp.  §  748.  And  17  Am.  &  Enf.  Encyclop. 
Law,  866,  after  stating  that  the  rule  contendei 
for  by  respondents  had  been  adopted  by  quite 
alaree  number  of  cases,  remarks:  "But  the 
weight  of  authority  perhaps  sustains  the  con- 
trary rule  that,  if  they  were  acting  under  the 
supposition  that  they  were  incorporated,  and 
were  assumini;  onlv  the  liability  of  stockhold- 
ers, and  not  that  oi  partners,  the;^  wiU  not  be 
held  liable  as  such;*'  and  a  long  fist  of  cases  is 
cited  to  sustain  this  proposition. 

It  is  not  doubted  that  cases  might  arise,  and 
can  readily  be  imagined,  where  ue  incorpora- 
tors sought  to  be  charged  might  take  such  part 
in  conducting  the  business,  or  hold  themselves 
out  to  the  world  as  partners  or  as  principals  in 
the  business,  that  they  would  be  held  liable; 
but  this  would  grow  out  of  their  conduct  in 
carrying  on  the  business,  and  not  out  of  the 
mere  fact  of  signing  and  filing  the  arUdec.  If 
the  appllants  could  be  held  fiable  in  this  case, 
such  liability  would  rest  on  the  mere  act  of 
signing  and  filing  the  articles,  and  not  upon 
any  puticipation In  the  business,  either  direct- 
ly or  indirectly.  It  would  have  to  rest  upon 
the  theory  that,  by  the  mere  signing  the  arti- 
cles with  Martin,  they  constituted  him  their 
general  agent,  to  proceed  to  conduct  the  busi- 
ness contemplated  bv  the  proposed  corporation, 
thus  creating  a  liability  for  any  act  of  his  done 
within  the  scope  of  the  powers  of  the  proposed 
corporation,  s^o  authoritv  to  which  our  at- 
tention has  been  directed  nas  gone  so  far,  and 
we  feel  safe  in  sayine  that  none  can  be  found 
to  support  that  doctrine. 

We  therefore  receree  the  judgment,  and  remand 
the  cause  for  such  further  proceedings  as  are 
not  inconsistent  with  this  opinion. 


MINNESOTA    SUPREME  COURT. 


G.  W.  ANDERSON,   Beept., 

V. 

L.  L.  MAY  &  CO.,  Appt. 
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^Upon  a  contract  to  ralee»  sellf  and  de- 
Uver  a  epecUled  qaantiij'  of  beans  of 

*Headnote  by  Qtlwillas,  Ch.  J. 


various  kinds,  no  particular  land  upon  which 
they  were  to  be  raised  being  specifled^—Beld,  the 
fact  that  unezpeoted  early  frosts  so  far  destroyed 
the  party*B  crop  that  he  could  not  deliver  the 
whole  quantity  specified  did  not  excuse  his  non- 
performance of  the  contract. 

(June  27, 1802.) 

A  PPEAL  by  defendant  from  an  order  of  the 
I  ix  District  Court  for  Ramsey  County  over- 


Nora.— For  note  on'intervenlDff  imposslbUlty  of  I  contract,  see.  Stewart  v.  Stone  (N.  Y.)  14  L.  B.  A. 
performance  as  a  relief  from  the  obligation  of  a  I  SIS. 

17  K  R  A. 


See  also  21  L.  R.  A.  645,  726;  24  L.  R.  A.  113. 
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JUKJB^ 


mllog  its  motion  for  new  trial  of  an  action 
brought  to  recover  the  contract  price  of  certain 
produce  in  which  a  counterclaim  had  been  set 
up  of  damages  for  breach  of  contract  to  de- 
liver certain  other  produce  notwithstanding 
which  Judgment  was  entered  in  plaintiff's  fa- 
vor.    Re9er$ed. 

The  facts  are  stated  In  the  opinion. 

MfS8r$,  H«  J*  Horn  A  A.  E«  Horn*  for 
appellant: 

The  plain  ti£F  showed  no  valid  excuse  for  his 
nonperformance  of  the  contract  in  question. 

If  a  party  contracts  to  perform  an  act  which 
turns  out  afterwards  to  be  impossible  he  is 
not  relieved  from  the  performance  of  his  con- 
tract, that  is  to  sa^,  he  is  not  relieved  from  the 
consequences  of  his  default,  and  must  respond 
hi  damages  for  his  default. 

Ingle  v.  Jones,  69  U.  8.  2  Wall.  7,  17  L.  ed. 
764;  Leech,  Gont.  pp.  688. 684;  Wald's  Pollock, 
Cont.  ed.  1885,  bottom  paises,  874. 875,  and  404; 
2  Addison,  Cont  ed.  1888,  p.  800;  Paine  v. 
Sherwood^  21  Minn«  285;  Cowley  v.  Davidaon, 
18  Minn.  02. 

The  plaintiff  was  not  excused  from  jwrform- 
anoe  on  account  of  an  "act  of  God/'  so  called, 
that  is,  bj  a  September  frost 

The  contract  in  question  did  not  contain  an 
exception  or  condition  by  which  such  a  casu- 
alty would  relieve  the  plaintiff  from  perform- 
ance. It  was  absolute  in  its  terms  to  deliyer  to 
the  defendant  by  a  specified  time  a  specified 
quantity  of  beans. 

Leech,  Cont  p.  686;  2  Addison,  Cont  ed. 
1888,  bottom  page,  800;  Wald's  Pollock,  Cont 
ed.  1885,  bottom  pages.  874,  876;  Aikineon  v. 
Jiitehie,  10  East,  6&S;Barmony  v.  Bingham,  12 
N.  Y.  99,  62  Am.  Dec.  142;  Weet  v.  The  Uncle 
Sam,  1  McAll.  505:  School  Diet.  No.  1  ▼.  Da^t^ 
ehy,  25  Conn.  580,  68  Am.  Dec.  871;  Bnnn  y. 
Brother,  21  HI.  217;  Davie  v.  Smith,  15  Mo.  467; 
Jemieon  ▼.  McDaniel,  25  Miss.  88;  Mili  Dam 
Foundry  I^'opre.  v.  H&vey,  21  Pick.  441;  Cen- 
tral TniH  Co.  V.  FodoiA,  St.  L,  d  P.  B.  Co.  81 
Fed.  Bep.  440;  Qnolgi  v.  Davideon,lS  Minn.  92. 

Meeeri.  J.  C«  miehael  and  W.  H« 
Michael*  for  respondent: 

It  never  occurred  to  either  of  the  parties,  at 
the  time  of  making  the  contract,  that  it  might 
be  performed  by  the  delivery  of  beans  pur- 
chased in  the  open  market  This  was  an  af  ler- 
thought  on  the  part  of  appellant,  to  fit  the 
exieencies  of  his  case. 

Moreover,  it  would  not  have  been  a  valid 
performance  of  the  contract  to  deliver  beans 
other  than  those  erown  by  respondent  during 
the  season  of  1890.  The  order  was  to  be  filled 
from  those  specific  beans. 

When  tlie  precise  article  intended  to  be 
bought  and  sold  was  ascertained  and  identi- 
fied at  the  time  of  making  the  bargain,  the 
vendor  must  deliver  the  identical  thin?  so  fixed 
upon  and  ascertained,  and  cannot  lulflll  his 
contract  by  tendering  or  delivering  anything 
else  of  a  corresponding  nature. 

2  Addison,  Cont  8th  ed.  1888,  460. 

If  a  thing  be  physically  Impossible,  quod  nat- 
ura  fieri  non  eoneedit,  or  he  rendered  impossi- 
ble by  the  act  of  God,  as  if  A  agree  to  sell  and 
deliver  his  horse.  Eclipse,  to  B  on  a  fixed  fut- 
ure day,  and  the  horse  die  in  the  interval,  the 
obligation  is  at  an  end. 

2  Benjamin,  Sales,  4th  Am.  ed.  748,  dthig, 
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Shep.  Touch.  178,  882;  Co.  Litt  206  a;  FhuOb- 
Tier  v.  Lowe,  2  Exch.  595;  WHlame  ▼.  Bide, 
Palm.  548;  Lauahier^e  Caee,  5  Coke,  21  b. 

Where  the  thing  contracted  for  becomes  ink- 
possible  through  what  is  termed  in  the  books 
'*the  act  of  Qoa  or  the  Kind's  enemies,"  the  one 
who  has  promised  to  do  It  (not  promised  to 
compensate  the  other  for  what  he  may  have 
suffered  from  its  not  being  done)  is  excused. 

Bishop,  Cont.  enlarged  A.  %  592.  and  many 
cases  there  cited;  2  Parsons,  Cont  7th  ed.  805; 
8  Addison.  Cont  '8th  ed.  800;  Bugg  v.  Minett, 
11  East,  210;  Dexter  y.  Norton,  47  N.  T.  62,  7 
Am.  Rep.  415;  Willington  v.  Weet  Boyleton, 
4  Pick.  101. 

The  whole  law  on  the  subject  was  reviewed 
by  Justice  Blackburn  in  Taylor  v.  Cdldwell,  8 
Best  &  S.  826,  82  L.  J.  Q.  B.  164;  and  in  the 
case  of  Bugg  v.  Minett,  eupra,  the  "following 
rule  is  formulated:  *The  princi|)le  seems  to 
us  to  be  that  in  contracts  in  which  the  per- 
formance depends  on  the  continued  existence 
of  a  given  person  or  tbinj^,  a  condition  is  im- 
plied, that*  the  impossibility  arising  from  the 
perisbing  of  the  person  or  thing  shall  excuse 
the  performance. 

See  Benjamin.  Sales,  4th  Am.  ed.  gg  861, 
862,  and  cases  there  cited. 

The  same  is  the  established  rule  of  this  court 

Paine  v.  Sherwood,  21  Minn.  225-281. 

Tbe  case  which  bears  the  most  striking 
similarity  to  the  case  at  bar  is  that  of  BofteU 
v.  Couplavd,  L.  R.  9  Q.  B.  Div.  462,  in  which 
theprinciple  of  Taylor  y.  Co^t^e^^  was  applied. 

BoweU  V.  Coupland,  L.  R.  9  Q.  B.  Biv.  462; 
afiarmed  L.  R.  1  Q.  B.  Div.  258;  cited  with  ap- 
proval, 2  Benjamin,  Sales,  4th  Am.  ed.  g  868. 

Evidence  or  loss  of  profits  from  resale  and 
of  damages  from  having  to  buy  in  the  market 
to  fill  the  orders  of  third  parties  was  not  ad- 
missible under  tbe  pleadings. 

Damages  from  loss  of  profits  on  resale  must 
be  specially  and  particularly  pleaded — alleging 
kinds,  quantities,  to  whom  sold.  et<'. 

TiUey  v.  Enterprise  btone  Co.  127  Dl.  467 ; 
1  Chitty,  PL  848.  and  cases;  Boone,  Code  PL 
§  140;  Montgomeryy.  Loeke  (Cal.)  August  SO, 
1886;  MitefieU  v.  Clarke,  71  Cat  168,  60  Am. 
Rep.  529;  Moehring  v.  HaU,  66  Tex.  240;  3 
Greenl.  Ev.  pp.  262,  268;  Malthy  v.  Piummer, 
71  Mich.  278;  Jesse  v.  Shuck  (Ky.)  11  Zy.  L. 
Rep.  463;  Braekett  v.  Edgerton,  14  Minn.  174, 
100  Am.  Rep.  211. 

Damages  from  loss  of  resale  are  special 
damages. 

Braekett  v.  Edgerton,  supra. 

The  true  measure  of  appellant's  damages  (if 
he  had  been  entitled  to  any  at  all)  was  the 
difference  between  the  agreea  price  of  the  beans 
and  their  market  price  at  the  time  and  place  of 
delivery. 

Whalon  v.  Aldrieh,  8  Minn.  846;  Beaupre  ▼. 
Pacifle  <t  A.  Teleg.  Go.  21  Minn.  155;  Paine  t. 
Sherwood,  21  Minn.  225. 

Such  contracts  are  conditional.  This  oon- 
tract  was  subject  to  the  condition  that  (respond- 
ent being  without  fault)  performance  should 
be  excused  if  the  crop,  through  natural  causes, 
should  prove  insufficient  to  mske  performance 
possible. 

2  Benjamin,  Sales,  4th  Am.  ed.  §  5)62.  citing 
Taylor  v.  Caldwell,  8  Best  &  S.  826;  Bugg  v. 
MineU,  11  East,  210;  Appleby  v.  Meyers,  L.  R. 


1803. 


Clabk  y.  Ambbicak  Goal  Go. 


5Q7 


1  G.  P.  615;  BMmcm  t.  Datfison,  L.  R.  6 
Exch.  269;  I>exter  v.  Norton,  47  N.  Y.  62.  7 
Am.  Rep.  416. 

OflfHIan,  Oh.  J,,  ddWered  the  opinion  of 
the  court: 

The  defendant  having  alleged  as  a  counter- 
claim a  contract  in  June,  1^,  between  him 
and  the  plaintiff,  whereby  the  latter  agreed  to 
sell  and  deliver  to  the  former,  on  or  before 
November  15th,  certain  Quantities  of  specified 
kinds  of  beans,  and  that  he  failed  so  to  do  ex- 
cept ae  to  a  part  thereof,  the  plaintiff,  in  his  re- 
ply, alleged  in  substance  that  the  contract  was  to 
deliver  the  beans  from  the  crop  that  he  should 
raise  that  year  from  his  market  gardening  farm 
near  Red  Wing.  Upon  the  trial  the  contract 
was  proved  by  letters  passing  between  the  par- 
ties. From  these  it  fairly  appears  that  the 
beans  to  be  delivered  were  to  be  grown  by 
plaintiff,  though  it  cannot  be  gathered  from 
them  that  he  was  to  grow  the  beans  on  any 
particular  land.  They  contain  no  restriction 
In  that  respect  There  can  be  no  question  that, 
if  grown  l^  him,  and  of  the  kinds  and  quality 
specified,  defendant  would  have  been  ooliged 
to  accept  the  beans,  though  not  nown  on  any 
land  previously  cultivated  by  plaintiff.  The 
contract,  therefore,  was,  in  effect,  to  raise  and 
sell  and  deliver  the  quantities,  kinds,  and  qual- 
ity of  beans  specified,— a  contract  in  its  nature 
possible  of  x)erformance.  As  an  excuse  for  not 
delivering  the  entire  quantitv  contracted  for, 
the  plaintiff  relies  on  proof  of  the  fact  that  an 
early  unexpected  frost  destroyed  or  injured  his 
crop  to  such  extent  that  he  was  unable  to 
deliver  the  entire  quantity.  What,  in  the  way 
of  subsequently  lurising  impossibility  for  the 
party  to  perform,  will  suffice  as  excuse  for 
Don  performance  of  a  contract,  is  well  settled  in 
the  decisions  ;  the  only  apparent  difference  in 
them  arising  from  the  application  of  the  rules 
f  o  particular  circumstances.  The  general  rule 
is  as  well  stated  as  anywhere  in  2  Ghitty  on 
Contracts,  1074,  thus:  "Where  the  contract 
is  to  do  a  thing  which  is  possible  in  Itself,  or 
where  it  is  conditioned  on  any  event  which 
happens,  the  promisor  will  be  liable  for  a 
breach  thereof,  notwithstanding  it  was  beyond 
bis  power  to  perform  it;  for  it  was  his  own 
fault  to  run  the  risk  of  undertaking  to  perform 
an  impossibility,  when  hemii^ht  have  provided 
against  it  by  bis  contract.  And  therefore,  in 
such  cases,  the  performance  is  not  excused  by 
the  occurrence  of  an  inevitable  accident,  or 


other  contingency,  although  it  was  not  fore- 
seen by,  or  within  the  control  of,  the  party." 
An  application  of  this  rule  is  furnished  by 
Ckmiey  v.  Davidson^  18  Minn.  92.  What  u 
sometimes  called  an  "exception  to  the  rule"  la  , 
where  the  contract  is  implied  to  be  made  on  the 
assumed  continued  existence  of  a  particular  per- 
son or  thing,  and  the  person  or  thing  ceases  to 
exist,  as,  where  it  i^  for  personal  service,  and 
the  person  dies,  or  it  is  for  repairs  upon  a  par- 
ticular ship  or  building,  and  the  ship  or  build- 
ing is  destroyed.  An  agreement  to  sell  and 
deliver  at  a  future  time  a  specific  chattel  exist- 
ing when  the  agreement  is  made  would  come 
under  this  exception.  The  exception  was  ex- 
tended further  than  in  any  other  case  we  have 
found  in  BawU  v.  Ooupiand,  L.  R.  9  Q.  B. 
Div.  462.  That  was  a  contract  to  sell  and 
deliver  a  certain  quantity  from  a  crop  to  be 
raised  on  a  particular  piece  of  land,  and  the 
entire  crop  was  destroyed  by  blight.  The  court 
held  the  contract  to  be  to  deliver  part  of  a 
specific  thine,  to  wit,  of  the  crop  to  be  grown 
on  a  given  piece  of  land,  and  held  it  to  come 
within  the  rule  that,  where  the  obligation  de- 
pends on  the  assumed  existence  of  a  specific 
thing,  performance  Is  excused  by  Uie  destruc- 
tion of  the  thing  without  the  parties'  fault 
Without  intimating  whether  we  would  follow 
that  decision  in  a  umilar  case,  we  wfllsay  that 
the  case  is  unHke  this,  in  that  in  this  case  the 
plaintiff  was  not  limited  or  restricted  to  any 
particular  land.  It  was  not  an  undertaking  to 
sell  and  deliver  part  of  a  specific  crop,  but  a 
general  undertaking  to  raise,  sell^and  deliver 
the  specified  quantity  of  beans.  We  have  been 
cited  to  and  found  no  case  holding  that,  where 
one  agrees  generally  to  produce,  by  manufact- 
ure or  otherwise,  a  particular  thing,  perform- 
ance being  possible  in  the  nature  of  things,  be 
may  be  excused  from  performance  by  the  de- 
struction, before  completion  or  delivery,  of  the 
thing,  from  whatever  cause,  except  the  act  of 
the  other  partv.  Applications  of  the  general 
rule,  where  toe  thing  aneed  to  be  produced 
was,  before  completion,  destroyed  without  the 
partjr's  f ault,are  furnished  in  Adami  ▼.  Nichols, 
19  ^ck.  275,  279;  School  Diti.  No.l  v.  Dauehy, 
25  Gonn.  580,  68  Am.  Dec.  871;  and  TrerUon 
School  Tnutea  v.  Bennett,  27  N.  J.  L.  618,  ap- 

S roved  and  followed  in  Stea  v.  Leonard,  20 
f  inn.  494.    Where  such  causes  may  intervene 
to  prevent  a  party   performing,  he  should 
guard  against  them  in  his  contracts 
Order  reverted. 


IOWA  SUPREIViE  COURT. 


Ezekiel  GLARE,  'Appt, 

V, 

AMERIGAN  GOAL  GO.  et  al. 


(. 


.Iowa. 


.) 


!•  The  leg^  impatatioii  of  IWuid  in  the 
Ifleiuuice  of  stock  in  a  coal  company  to 
the  ftiel  aflrent  of  a  railrcMUl  company 


without  hJs  principalis  knowledge,  wberebj  he 
receives  both  dividends  on  the  stoolc  and  compen- 
sation for  his  services  as  aarent  in  buylnflr  fuel 
from  the  coal  company,  will  not  make  his  stock 
or  the  payment  of  dividends  to  him  thereon  or 
the  repreeentatlcn  of  the  stock  in  the  manave- 
ment  and  control  of  the  company  illegal  as  to  a 
subsequent  purchaser  of  stock  in  the  same  com- 
pany where  all  the  members  of  the  ooal  company 
knew  of  and  agreed  to  such  action  while  the 


NOTB.— For  the  general  rule  which  is  made  the 
baaia  of  the  above  action,  that  an  agent  cannot 

17  L.  R.  A. 


occupy  inconsistent  positions,  see  noU  to  Wilson  v. 
Brookshire  (Ind.)  9  L.  R.  A.  788. 


See  also  29  L.  R.  A.  100. 
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Iowa  Sufremb  Coubt. 


Oct., 


railroad  company  was  not  tn  tajot  defrauded  bat 
rather  benefited  by  Its  agent's  connection  with 
the  ooal  company. 

8.  A  Gontraet  by  which  mn  agent  getm 
stock  in  a  corporation  teom  which  he 
makes  purchases  for  his  principal  who 
is  lurnorant  of  the  arrangement  on  which  contract 
the  existence  of  the  corporation  depends,  is  not 
so  utterly  void  as  to  be  incapable  of  ratification 
if  that  is  necessary  to  Rive  it  life. 

8.  The  issuance  of  stock  to  a  certain 
person  is  not  ultra  wires  and  woid  and 
incapable  of  ratification  on  the  ground 
that  no  consideration  was  paid  therefor,  where 
all  the  stock  was  issued  without  any  considera^ 
tion  given  directly  therefor,  but  under  an  ar- 
rangement by  which  the  other  stockholders  ad- 
vanced money  for  him  as  well  as  themselves  to 
purchase  mortgage  bonds  of  the  corporation  and 
after  they  were  reimbursed  all  received  an  equal 
interest  in  the  stock. 

4*  A  bona  fide  purchaser  of  corporate 
stock  acquires  no  greater  equities  than  be- 
longed to  his  assignor. 

6.  A  unanimous  vote  of  the  directors 
allowing  the  president  ofthe  corpora- 
tion to  draw  $100  per  month  in  addition 
to  his  salary  to  be  used  **f  or  special  purposes"  In 
connection  with  sales  in  its  business  will  not  be 
assumed  to  be  for  an  unlawful  purpose. 

6*  A  director's  vote  for  his  own  salary 
will  not  render  the  proceedings  void 
where  the  result  would  have  been  the  same  if  he 
bad  not  voted. 

(October  19, 1302.) 

APPEAL  by  complaiDant  from  a  Judgment 
of  the  District  Court  for  Mahaska  County 
in  favor  of  defendaots  in  an  action  brought  to 
compel  the  cancellation  of  600  shares  of  the 
stock  of  defendant  corporation  which  was  held 
by  defendant,  McNeil,  for  the  alleged  reason 
mnAt  it  was  fraudulently  issued,  and  also  to  ob- 
tain an  accounting  for  moneys  alleged  to  have 
been  wrongf  uUy  expended  by  the  corporation. 
AJhmed, 
*Tbe  facts  are  stated  in  the  opinion. 

Mewn,  C  C  Nourse  and  C.  L.  Nonrse, 
with  Messrs.  Seewers  A  SeewerSf  for  ap- 
pellant: 

The  issue  of  this  600  shares  of  stock,  and  the 
consideration  for  it,  was  corrupt  and  fraudu- 
lent and  against  public  policy. 

The  agreement  to  give  Wood  the  benefit  of 
this  stock  was  in  its  very  nature  executory, 
and  was  not  such  as  will  not  now  be  declared 
void. 

How  can  the  fact  that  certificates  have  been 
issued  change  the  situation?  This  court  has 
frequently  decided  that  no  certificate  of  stock 
is  necessai^y  to  constitute  one  a  stockholder  in 
a  corporation. 

Wavkon  d  M,  IL  Co.  v.  Dwyer,  49  Iowa, 
126;  Colfax  Hotel  Co,  v.  Z^n,  69  Iowa,  686. 

The  legal  definition  of  the  term  ''stock- 
holder" is  not  "one  who  owns  or  holds  a  cer- 
tificate of  stock,"  but  as  given  by  Cook  on 
Stock  &  Stockholders,  section  6,  is,  ''a  right 
which  the  stockholder  in  a  corporation  has,  by 
reason  of  his  ownership  of  shares,  to  partici- 
pate in  the  surplus  profits  of  the  corporation 
or  in  its  property  upon  its  dissolution  and  to 
participate  in  the  management  of  its  con- 
cerns." 

17  L.  R.  A. 


How  can  it  be  said,  so  long  as  the  corpora- 
tion is  transacting  business  and  earning  money 
or  declaring  dividends,  that  these  are  executed 
rights; 

The  contract  was  void  as  against  public 
policy,  and  therefore  incapable  oi  ratification. 

Oseanyan  v.  Winchester  BepeaUng  Arms  Co. 
108  U.  8.  267,  26  L.  ed.  542. 

The  issuing  of  this  stock  was  vlira  vires  and 
void  and  incapable  of  ratification,  and  a  bona 
fide  purchaser  of  stock  has  a  right  to  have  it 
canceled. 

That  an  original  stockholder,  who  never 
consented  to  the  issue  of  this  500  shares  of 
stock,  mi^ht  have  the  same  canceled,  we  pre- 
sume will  be  conceded. 

Cook,  Stock  &  Stockholders.  §  29;  Oilman 
a  di  8.  Co.  V.  KeUy,  Ti  Bl.  426;  TertoiUiger 
V.  Great  Western  Tdeg.  Co.  59  HI.  26a 

The  sale  of  stock  in  a  corporation  by  the  di- 
rectors, at  a  less  rate  than  the  price  fixed  in  the 
charter,  is  a  fraud  upon  the  law  and  the  stock- 
holders. 

CbuHtolm  V.  Famy,  65  Iowa,  883;  (Hiphant 
V.  Woodburn  Coal  A  M.  Co.  68  Iowa,  888;  Os- 
good V.  King,  42  Iowa,  478;  Burnham  v.  N. 
W.  Ins.  Go.  86  Iowa,  640. 

The  issue  of  stock  without  consideration  or 
for  corrupt  purposes  is  an  act  ultra  vires,  and 
as  such  cannot  be  ratified  or  made  good  by  a 
subsequent  ratification. 

Barnes  v.  Brown,  80  N.  Y.  627;  FUk  ▼. 
Chicago,  B.  I.  &  P.  B.  Co.  68  Barb.  513;  Os- 
good V.  King,  42  Iowa,  478;  Sturges  v.  Stetson, 
1  Biss.  246:  West  Comtoall  B  Co.  v.  MovaU, 
12  Jur.  407;  Ex  parte  Daniell,  1  DeG.  &  J. 
872  ;  Bunn's  Case,  2  DeG.  P.  &  J.  275-296. 

Shares  of  stock  on  the  market  in  the  handa 
of  innocent  purchasers  are  entitled  to  all  the 
rights  that  the  presumptions  of  the  law  would 
attach  to  them. 

A  purchaser  of  stock  has  a  right  to  presume 
and  aeal  with  the  stock  upon  the  presumption 
that  all  stock  issued  as  paid-up  stock  has  been 
paid  for  and  that  the  capital  has  been  contrib- 
uted to  the  revenues  of  the  company. 

Cook,  Stock  &  Stockholders,  §  60;  Steaqy 
V.  Little  Bock  db  Ft.  8.  B  Co.  6  Dill.  848. 

The  doctrine  of  ratification  and  estoppel 
cannot  apply  to  such  a  case  as  this. 

Whenever  the  illegality  appears,  whether 
the  evidence  comes  from  one  side  or  the  other, 
the  disclosure  is  fatal  to  the  case.  No  consent 
of  the  defendant  can  neutralize  the  effect.  A. 
stipulation  in  the  most  solemn  form  to  waive 
the  objection  would  be  tainted  with  the  vice  of 
the  original  contract,  and  void  for  the  same 
reasons 

HaU  V.  Coppell,  74  U.  S.  7  Wall.  558,  19  H 
ed  248. 

Any  agreement  antedating  the  organization 
was  not  authority  to  the  president  to  issue 
the  stock 

Citizens  Nat.  Bank  v.  EUioU,  56  Iowa,  104, 
89  Am.  Rep.  167;  Bliss  v.  Matteson,  45  N.  Y. 
28;  New  York  &  N.  H.  B  Co.  v.  Keichum,  27 
Conn.  177;  Bockfard,  B  I.  d  St.  L.  B  Co.  v. 
8age,  65  111.  829.  16  Am.  Rep.  5ST. 

All  disbursements  made  or  ratified  subae- 

?|uent  to  the  date  that  plaintiff  or  the  bank, 
rom  which  he  purchased,  became  a  stock- 
holder, and  that  were  fraudulent  and  unau- 
thorized, should  be  accounted  for  by  defend- 
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ants,  and  future  payments  of  the  same  character 
enjoined .  And  all  votes  of  directors  to  increase 
tbeir  own  compensation  or  ratify  their  past 
conduct  are  fraudulent  and  void. 

1  Morawetz,  Priv.  Corp.  §  517,  and  authori- 
ties cited. 

Mestrs,  Blanehard  &  Preston,  J.  F. 
Laeey*  W.  R.  Laeey,  and  MeNett  & 
Tisdale*  for  appellees: 

Clark  is  bound  by  the  knowledge,  acquies- 
cence and  ratification  of  the  parties  who  oriffi- 
nalJy  owned  the  stock  he  now  claims,  and  he 
stands  in  their  shoes. 

Cook,  Stock  &  Stockholders,  2d  ed.  |§  8&- 
40,  616,  738;  1  Morawetz.  Priv.  Corp.  §§261, 
262,  267,  290;  Field,  Priv.  Corp.  §  110;  2 
Beach,  Priv.  Corp.  §§  296.  noU  i,  482,  488, 
887;  Boone,  Corp.  §  121;  High,  In].  §§  1206, 
1228,  1229,  1262;  Callanan  v.  Windsor,  78 
Iowa,  198;  Dunphy  v.  Trawlert  Netotpaper 
As9o.  146  Mass.  495;  Be  Syracuie,  C.  db  lU,  T. 
B.  Co.  91  N.  Y.  1;  Venner  v.  Atchison,  T.  d 
8.  F.  B.  Co.  28  Fed.  Rep.  581;  Foster  v.  Sey- 
mour, 28  Fed.  Rep.  65;  St.  Croix  Lumber  Co, 
▼.  mtOettadt,  49  Minn.  91;  KentY.  Quicksiher 
Min.  Co.  78  N.  Y.  169;  Thompson  v.  Lambert, 
44  Iowa,  289;  Teacfiout  v.  Van  Hoesen,\l  L.  R. 
A.  664.  76  Iowa,  118. 

As  Clark  is  suing  for  the  company,  he  can 
have  no  decree  or  remedy  which  the  company 
-would  not  be  entitled  to  if  it  were  suing. 

Under  the  facts  proven,  the  American  Coal 
Company,  as  plaintiff,  could  have  no  decree 
canceling  anypart  of  its  stock. 

SeaviU  v.  Thayer,  105  U.  S.  148,  26  L.  ed. 
968;  Callanan  Y.  Windsor,  supra;  Cook,  Stock 
&  stockholders,  §  88:.^  Ambrose,  L,  T.  A  C. 
M.  Co.  L.  R  14  Ch.  Div.  890. 

Corporate  stock  is  not  negotiable  in  a  legal 
sense,  and  usually  confers  on  the  transferee 
only  such  rights  as  belonged  to  the  transferer 
or  original  holder. 

Chicago,  B  L  d  P.  R  Co.  v.  Edward,  74  U. 
8.  7  Wall.  892, 19  L.  ed.  117;  Shaw  v.  Spencer, 
100  Mass.  882, 1  Am.  Rep.  115,  97  Am.  Dec. 
107;  Cook,  Stock  &  Stockholders,  §  412;  Me- 
chanics Bank  v.  J^ew  York  db  If.  H.  B.  Co.  18 
N.  Y.  599.  See  also  Weaver  v.  Barden,  49  N. 
Y.  286;  Lowell.  Transfer  of  Stock,  §  129. 

As  Clark  bought  after  the  transactions  com- 
plained of,  for  purposes  of  speculation,  and  to 
obtain  a  legal  footing,  the  courts  will  not  help 
him. 

Dimpm  V.  OJiio  A  M.  B.  Co.  110  U.  8.  209. 
28  L.  ed.  121:  Alexander  v.  Searcy,  81  Ga.  586. 
Bee  al9o  Taylor  v.  Holmes,  127  U.  S.  489,  82  L. 
ed.  179;  Hawes  v.  Oakland,  104  U.  8.  450,  26 
L.  ed.  827;  Budl  v.  Buckingham,  16  Iowa, 
284,  85  Am.  Dec.  516;  Eospes  v.  Northtoestern 
Mfg.  db  Car  Co.  (Minn.)  15  L  R  A.  470;  Mora- 
welz,  Priv.  Corp.  §  289. 

The  doctrine  of  vlira  vires,  properly  applied 
to  the  facts  of  this  case,  will  not  warrant  the 
cancellation  of  the  Wood  stock. 

Callanan  y.  Windsor,  supra;  Osgood  y.'Bing, 
42  Iowa,  478;  Kent  v.  Quicksilver  Min.  Co.  78 
K.  Y.  159;  Cook,  Stock  &  Stockholders,  g§  29, 
88-40;  Lowell,  Transfer  of  Stock,  ^§  116, 186; 
Thompson  v.  Lambert,  44  Iowa,  289;  Burling- 
ton, C.  B.  &  M.  B.  Co.  V.  Stewart,  89  Iowa, 
267;  Deford  v.  Mercer,  24  Iowa,  118,  92  Am. 
Dec.  460. 

In  Foster  v.  Seymour,  28  Fed.  Rep.  65,  the 
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court  well  said:  "A  purchaser  of  the  stock 
would  not  be  injured  by  the  transaction  unless 
he  paid  more  for  it  than  it  was  worth;  and 
every  purchaser  would  stand  upon  the  particu- 
lar circumstances  of  his  purchase." 

Cook,  Stock  &  Stockholders,  §  40,  note  2. 

By  acquiescence  and  common  consent,  the 
parties  to  a  transaction,  such  as  the  issue  of 
stock,  after  it  has  been  consummated,  will  be 
estopped  from  instituting  a  proceeding  to  set 
it  aside  or  cancel  it,  ana  where  all  the  stock- 
holders and  all  the  officers  have  given  their 
assent,  the  corporation  itself  is  equally  estopped 
and  bound. 

Greenhood,  Pub.  Pol.  p.  646;  Morawetz, 
Priv.  Corp.  §  521 ;  Budl  v.  Buckingham,  supra. 

The  contract  whereby  Wood  succeeded  to 
his  stock  has  been  executed  in  the  issue  of  the 
stock. 

In  Jackson  ▼.  Traer,  64  Iowa,  469,  52  Am. 
Rep.  449,  it  is  stated  that  "it  may  be  conceded 
that  it  does  not  appear  that  these  stockholders 
entered  into  a  written  contract  of  subscription. 
It  seems  probable  that  they  became  stock- 
holders simply  by  the  acceptance  of  the  stock 
in  ouestion.  That  a  person  may  become  a 
stockholder  in  this  way  is  not  denied,  and 
could  not  be  properly." 

The  rule  ultra  wres  prevails  in  full  force 
only  where  the  contracts  of  corporations  of 
this  character  remain  wholly  executory. 

Thompson  v.  Lambert  and  Kent  v.  (Quick- 
silver Min.  Co.  supra;  Mechanics  Bank  y.  New 
York  &  N.  H.  B.  Co.  18  N.  Y.  599. 

After  the  com[>any  accepts  what  it  agrees  to 
accept  as  a  consideration,  and  issues  and  de- 
livers the  stock,  what  else  is  there  to  be  done 
to  constitute  the  relation  of  stockholder,  or 
what  is  there  about  that  finished  transaction 
which  is  executory? 

See  also  8  Am.  &  Eng.  Encyclop.  Law,  p. 
824,  §§  8,  4,  and  notes:  Whitney  Arms  Co.  v. 
Barlow,  68  N.  Y.  68,  20  Am.  Rep.  504;  De 
Qroff  V.  American  Linen  Thread  Co.  21  N.  Y. 
127;  BissOl  v.  Michigan  8.  db  N.  Ind.  B.  Cos. 
22  N.  Y.  269. 

Even  if  the  various  issues  of  stock  had  not 
been  fuUy  authorized  by  resolution  of  the 
directors  and  stockholders,  as  they  were,  the 
issue  and  subsequent  recognition  of  the  stock 
would  {have  bound  the  company:  or,  if  the 
resolutions  had  not  been  recorded,  the  corpo- 
rate authority  could  have  been  proved  by 
parol. 

Jackson  v.  Trcter,  supra;  Colfax  Hotel  Co.  v. 
Lyon,  69  Iowa,  688;  Eandley  v.  Stutz,  189  U. 
S.  417,  86  L.  ed.  227. 

A  transferee  of  stock  has  no  claim  upon  the 
dividends  declared  by  the  company  before  he 
became  a  stockholder,  and  is  not  injured,  in 
the  legal  sense,  by  disbursements  which  were 
made  before  he  became  a  stockholder. 

Pratt  V.  DesMoines  dbN.W.  B  Co.  72  Iowa, 
249;  BueU  v.  Buckingham,  16  Iowa,  284,  85 
Am.  Dec.  516;  1  Morawetz,  Priv.  Corp.  §§  162, 
177,  265,  267,  290,  449;  Thompson,  Liability 
of  Officers  &  Agents,  p.  462;  2  Beach,  Priv. 
Corp.  §  619. 

We  deny  that  the  weight  of  authority  is  to 
the  effect  that  a  director  may  not  vote  upon  a 
proposition  in  which  he  is  interested,  and  any 
such  rule  would  go  contrary  to  the  uniform 
practice  of  corporations. 
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BwU  ▼.  Buckingham,  iupra;  An^.  ft  A. 
Priv.  Corp.  §  23d:  Ten  Eyck  y.  Pontiac,  0.  db 
F.  A.  R.  (Jo.  74  Micb.  326. 

McNeil's  servioes  as  general  manager,  in  the 
absence  of  bargain,  would  have  to  be  com- 
pensated at  tbeir  reasonable  value. 

1  Morawetz,  Priy.  Ck>rp.  §§  608,  526;  Cook, 
Stock  &  Stockholders,  §  657;  Ten  Eyck  y.  Ponr 
ti€us,  0,  db  P.  A.  R,  Co.  aupra;  Chandler  y. 
Monmouth  Bank,  18  N.  J.  L.  265;  Benn/  y. 
Rutland  d  B.  R.  Go.  27  Yt.  486;  Fort  Seoti 
First  Nat.  Bank  y.  Drake,  29  Ran.  811;  Rogere 
y.  Eoitinge  dbD.R.  Co.^  Minn.  25. 

Or»iif^r»  J.»  deliyered  the  opinion  of  the 
court: 

The  defendant  company  was  incorporated 
about  April  28,  1884,  with  an  authorized 
capital  01  $200,000,  for  the  purpose  of  min- 
inf  and  the  sale  of  bituminous  coal.  The 
original  Incorporators  were  J.  K.  Grayes,  H. 
W.  and  W.  A.  McNeil.  Prior  to  the  incor* 
poration,  E.  J.  Eyans  and  J.  T.  James  were 
the  owners  of  certain  coal  mines  and  interests 
in  Mahaska  county,  and  J.  E.  Graves  and 
H.  W.  McNeil  had  a  contract  or  option  for 
the  purchase  thereof.  M.  R.  Wood,  whose 
name  appears  as  defendant,  but  on  whom  it 
is  urged  that  there  is  no  sufficient  service, 
was  Sie  fuel  agent  for  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company,  on  whose 
lines  of  road  the  coal  mines  in  question  were 
located.  Between  Graves,  the  McNeils,  and 
Wood,  it  was  asreed  that  the  defendant  cor- 
poration should  be  organized,  and  should 
take  from  Graves  and  H.  W.  McNeil  an  as- 
signment of  their  purchase  or  option  from 
Evans  and  James,  and  pay  therefor  $20,000 
in  the  stock  of  the  company.  The  property 
conveyed  by  Evans  and  James  consisted  of 
interests  in  the  Elida  Coal  Company  and  the 
Knox vi  He  Coal  Company,  the  property  ot 
the  two  companies  consisting  of  coal  lands 
and  personal  property  appurtenant  to  the 
business  of  coal  mining.  The  agreement  by 
which  Graves  and  McNeil  securea  (he  option 
specified  that  Graves  and  McNeil  had  organ- 
ia&ed  a  corporation  **  with  appropriate  powers, 
and  the  purchase  shall  be  bythe  saia  corpo- 
ration and  in  its  name."  The  payment  to 
Evans  and  James  was  to  be  as  follows :  The 
property  of  the  corporation,  consisting  of 
that  above  described,  was  to  be  mortgaged 
to  secure  $75,000  of  negotiable  6  per  cent 
bonds.  Of  these  bonds  $57,000  were  to  be 
delivered  to  Evans  and  James  in  payment. 
By  the  agreement  of  sale  by  Evans  and  James 
it  is  provided :  **  In  case  of  purchase  under 
this  option  said  Graves  and  McNeil  will 
purchase  $15,000  of  said  bonds  from  Evans 
and  James,  and  will  pay  cash  in  hand  there- 
for; said  bonds  being  those  last  maturing." 
It  appears  that  the  personal  obligation  of 
Graves  and  McNeil  to  purchase  the  $15,000 
of  bonds  was  not  discharged  by  them  alone, 
but  was  assumed  b^  the  corporation  under  a 
yerbal  agreement  m  substance  as  follows: 
The  corporation  was  to  consist  in  fact  of 
Graves,  Wood,  and  the  two  McNeils,  Graves 
and  McNeil  had  made  no  payments  whatever. 
The  $15,000  for  the  purchase  of  bonds  was 
raised  by  Graves  and  the  McNeils,  each  pav- 
ing $5,000.    The  $20,000  of  bonds  agreed  to 

17L.R.  A. 


be  deliyered  to  Graves  and  McNeil  was  to 
be  shared  by  the  four  parties  interested,  and 
the  certificates  of  stock  issued  therefor,  each 
party  receiving  $5,000  thereof,  except  that 
the  $5,000  for  Wood  was  delivered  to  and 
held  in  trust  by  H.  W.  McNeil  for  him,  to 
be  deliyered  whenever,  from  the  dividends 
on  the  stock,  after  certain  other  payments. 
Graves  and  the  McNeils  should  each  be  repaid 
his  $5,000  and  interest,  so  that  each  of  the 
four  should  stand  equal  as  to  expenditures. 
After  sucli  payments  it  was  agreed  that  Wood 
should  share  equally  in  dividends,  includ- 
ing the  $15, 000.  of  bonds  purchased  from 
Evans  and  James.  These  certificates  were 
issued  in  May,  1884.  It  will  be  noticed  that, 
after  these  certificates  were  issued,  there  was 
remaining  of  the  authorized  capital  of  the 
corporation  $180, 000  unrepresented  by  certifi- 
cates. In  November  anid  December,  1884, 
the  corporation  issued  what  are  criled  "stock 
dividends"  for  this  balance,  one  fourth  there- 
of going  to  each  of  the  four  interested,  except 
that  the  certificates  for  Wood  were  deliyer^ 
to  H.  W.  McNeil  in  trust,  as  was  done  with 
the  former  certificate.  From  the  business  of 
the  corporation  dividends  were  declared  in 
Dcceml^r,  1884,  March,  1885,  and  January, 
1887,  in  the  aggregate  $15,289,  and  paid  to 
Graves,  H.  W.  and  W.  A.  McNeil,  to  reim- 
burse the  amounts  paid  by  them  in  the  pur- 
chase of  the  $15,000  of  bonds ;  and  thereafter, 
as  we  understand.  Wood  became,  under  the 
agreement,  the  owner  of  the  stock  held  in 
trust  for  him.  The  name  of  Mr.  Wood  no- 
where appears  on  the  books  of  the  oorporation 
as  a  stockholder  or  otherwise.  At  this  time 
J.  E.  Graves  was  president,  H.  W.  McNeil 
was  yice  president  and  general  manager,  and 
these  two,  with  W.  A.^ McNeil,  constituted 
the  board  of  directors  of  the  oorporation,  and 
the  entire  stockholders,  aside  from  M.  R. 
Wood.  The  business  management  for  some 
time  devolved  onH.  W.  McNeil,  after  which 
it  was  transferred  to  W.  A.  McNeil,  who 
still  continues  as  manager.  From  the  com- 
mencement of  the  business  of  the  corporation 
there  was  paid  to  Graves  and  the  two  McNeils 
each  $100  per  month,  which  payments  con- 
tinued until  after  the  $15,000  was  repaid, 
when  It  was  likewise  paid  to  Wood.  There 
was  also  voted  and  paid  tc  W.  A.  McNeil  an 
increase  of  $166.66  per  month,  because  of  his 
supervision  and  management  of  the  business 
of  the  corporation.  In  the  dividends  of  the 
corporation,  aggregating  thousands  of  dol- 
lars, Mr.  Wo<M  always  shared  equally  with 
the  others,  to  about  May  8,  1889,  wiien  he 
assigned  his  stock  to  W.  A.  McNeil.  April 
26,  1889,  the  plaintiff  obtained  from  H.  W. 
McNeil  150  shares  of  stock,  and  in  May  there- 
after he  Durchased  from  the  First  National 
Bank  of  Chicago,  111..  250  shares  of  the  stock 
formerly  ownS  by  J.  K.  Graves,  and  now 
claims  to  be  the  owner  of  700  shares  of  the 
stock  of  the  corporation. 

Plaintiff's  complaint  is,  in  brief,  that  the 
issue  of  stock  and  the  payment  of  salaries 
and  dividends  to  M.  R.  Wood  are  solely  in 
consideration  of  his  relation  to  the  railroad 
company  as  fuel  agent,  '*and  to  interest  him 
in  the  profits  and  earning  of  said  American 
Coal  Company,  and  to  influence  his  action 
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in  making  contracts  between  said  railway 
company  and  said  American  Coal  Company, 
and  that  the  same  was  fraudulent  and  against 
public  policy."  He  also  c/>mplains  of  the 
action  of  the  corporation  in  voting  the  sal- 
aries or  dividends  and  payments  to  Mr.  Wood 
and  to  some  extent  to  W.  A.  McNeil,  and 
of  voting  $100  per  month  to  W.  A.  McNeil, 
to  be  used  by  him  for  ** special  purposes." 
Referring  to  the  assignment  of  the  500  shares 
bv  Wood  to  W.  A.  McNeil,  the  plaintiff  in 
his  petition  says:  ** Thirteenth,  Plaintiff 
avers  that,  by  virtue  of  the  exercise  of  the 
authority  to  vote  said  five  hundred  shares  of 
the  capital  stock  of  said  company /the  defend- 
ant W.  A.  McNeil  has  controlled  the  elec- 
tion of  directors,  and  has  elected  himself  and 
bis  brother  members  of  the  board  of  directors, 
and  that  two  directors  is  a  majority  of  aaid 
board,  and  that  the  articles  of  incorporation 
Test  the  management  of  its  affairs  in  a  board 
of  three  directors.  Fourteenth.  Plaintiff  fur- 
ther ^ows  that,  by  virtue  of  the  use  of  the 
fraudulent  stock  at  the  election  of  the  direct- 
ors, bv  the  saiCi  W.  A.  McNeil,  he  has  ex- 
cluded this  plaintiff  from  any  voice  in  the 
affairs  of  said  company,  and  has  elected  a 
tnaiority  of  the  board  wholly  under  his  will 
and  control.  That  his  brother^  elected  a 
member  of  the  board  as  aforesaid,  holds  onlv 
one  share  of  stock  in  said  company,  which 
share  wasgratuitousl^  transferred  to  .him  by 
the  said  W.  A.  McNeil  for  the  sole  purpose 
of  making  him  eligible  as  a  director.'*  The 
prayer  of  the  petition  is  that  the  600  shares 
of  stock  be  canceled,  and  declared  null  and 
-▼old,  and  that  the  defendants  McNeil  and 
Wood  be  required  to  account  for  the  money 
fraudulently  received  and  expended.  Bar- 
ring the  question  of  public  policv,  it  will 
be  observed  that  the  relief  sought  is  founded 
on  a  denial  of  the  right  of  W.  A.  McNeil  to 
cast  the  vote  based  on  the  ownership  of  the 
.500  shares  of  stock  assigned  to  him  by  Wood. 
If  the  stock  in  question  is  entitled  to  repre- 
sentation in  the  business  affairs  of  the  cor- 
poration, the  plaintiff  is  entitled  to  no  relief 
in  this  proceeding,  because  the  legality  of 
the  payments  and  proceedings  complained  of 
depends  upon  the  integrity  of  the  stock  issued 
to  wood.  Although  there  is  some  com plai n t, 
particularly  in  argument,  as  to  the  legality 
of  proceedings  by  the  board  of  directors,  in 
acme  other  particulars,  we  find  nothing  to 
stand  as  a  basis  for  relief  independent  of  the 
question  of  the  validity  of  the  stock.  The 
argument  of  appellant  is  based  upon  que- 
ries or  propositions  which  it  ma^  be  well 
for  us  to  adopt  in  our  consideration  of  the 
case. 

1.  **  Was  the  stock  issued  for  a  fraudulent 
purpose?"  As  a  question  of  fact,  under  the 
•evidence,  we  answer  in  the  negative.  What 
the  law,  regardless  of  facts,  might  impute 
to  such  a  transaction,  in  a  case  where  the 
-question  of  public  policy  was  legitimately 
involved,  may  be  noticed  hereafter.  What 
purpose  or  motive  would  and  should  be  im- 
puted to  the  mere  fact  that  Wood,  as  fuel 
agent  for  the  railway  company,  without  its 
knowledge,  agreed  to  become  a  member  of 
the  corporation  from  which,  as  such  agent, 
tie  was  to  make  purchases  of  coal,  receiving 
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at  the  same  time  a  compensation  for  his  serv- 
ices as  agent,  and  dividends  from  the  cor- 
poration, as  a  member  of  it,  is  not  op^n  to 
question.  It  would  be  unhesitatingly  de- 
clared a  fraud.  But  this  is  not  to  say  that 
other  evidence  mav  not  show  that  the  parties 
acted  without  such  a  purpose.  If  there  was 
a  fraudulent  purpose,  in  fact,  it  must  have 
been  shared  in  by  Wood,  Graves,  and  the 
McNeils,  who  were  all  the  parties  interested 
in  the  corporation;  hence  the  fraud,  if  in- 
tended, was  against  the  railway  company. 
During  the  time  Wood  was  in  fact  a  mem- 
ber of  the  corporation,  such  membership  was 
unknown  to  the  railway  company,  barrin^ 
poesiblv  a  short  time  near  the  close.  No 
fraudulent  purpose  could  have  been  intended 
against  the  company,  except  in  the  sale  of 
coal  to  it.  The  corporation  during  this  time 
continued  to  furnish  coal  to  the  company  in 
quite  large  amounts,  and  in  the  record  mere 
is  nowhere  a  pretense  of  unfair  or  fraudulent 
dealings.  The  record  j ustifies  the  conclusion 
that  the  railway  companv  was,  in  a  financial 
way,  benefited,  rather  than  defrauded,  as  a 
result  of  the  corporate  organization,  for  i  t 
obtained  coal  from  the  American  Coal  Com- 
pany for  less  than  it  paid  at  other  mines 
under  similar  circumstances,  and  paid  to 
the  American  Coal  Companv  the  same  price 
per  ton  as  was  paid  to  It  by  the  Chicago, 
Milwaukee  &  St.  Paul  and  the  Union  Pacific 
Railway  Companies.  In* the  transaction  the 
Hock  Island  road  secured  the  advantage  of 
being  preferred  when  the  supply  of  coal  was 
not  equal  to  the  demand,  which  fact  seems 
to  have  been  auite  important,  as  a  failure 
of  supply,  before  the  organization  of  the 
American  Coal  Company,  to  some  extent,  at 
least,  led  to  the  suggestion  by  Mr.  Wood 
that  the  present  company  should  be  organ- 
ized with  increased  facilities  for  meeting 
the  demand.  It  is  certainly  possible  that 
the  parties,  at  the  organization,  designed 
only  to  secure  the  patronage  of  the  railioad 
company  because  it  was  necessary  and  im- 
portant,— ^being  an  average  of  about  185  tons 
per  day, — but  that  in  so  doing  no  more  was 
intended  than  strict  integrity  and  fair  deal- 
ing would  warrant.  Nothing  seems  to  have 
intervened  to  change  the  original  purpose  in 
this  respect,  and  it  is  fortunate  that  we  can 
determine  tiiat  purpose  in  the  light  of  sub- 
sea  uent  events  and  results.  These  events 
ana  results  are  in  harmony  with  an  honest 
purpose.  Appellant  in  arguing  this  query 
relies  upon  facts  and  figures  showing  the  re- 
sults to  Wood  because  of  his  salary  from  the 
railway  company  and  his  receipts  from  the 
coal  company.  "But  who  was  defrauded  be- 
cause of  that?  Not  the  railway  company, 
for  there  is  no  complaint  of  the  services  ren- 
dered for  it.  It  was  no  fraud  as  to  the  coal 
company,  for  it  was  done  by  the  assent  of 
every  officer  and  stockholder  of  the  corpora- 
tion when  the  stock  was  issued.  The  divi- 
dends and  payments  were  from  legitimate 
earnings  of  the  corporation,  and  proper  funds 
for  such  disposition. 

2.  **  Was  me  contract  void,  as  against  pub- 
lic policy,  and  therefore  incapable  of  ratifica- 
tion?" We  think  the  contract  at  its  inception 
was  against  public  policy,  and  voidable  at 
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the  Inatanoe  of  a  party  prejudicially  affected 
thereby.  We  do  not,  however,  think  the 
plaintiff  is  such  a  party.  Were  the  condi- 
tions now  such  that,  because  of  the  reasons  for 
which  the  contract  might  be  declared  against 
public  policy,  the  plaintiff  was  liable  to  prej- 
udice, the  courts  would  not  wait  for  prejudice 
to  result  before  granting  relief,  but  would 
grant  the  relief  to  avoid  the  prejudice.  In 
May,  1889,  Wood  disposed  of  his  stock,  and 
has  not  since  been  connected  with  the  corpo- 
ration. Nothing  in  the  present  organization 
is  against  public  policy,  nor  is  there  any- 
thing to  satisfy  us  that  the  plaintiff  has  been 
at  any  time  in  the  least  prejudiced  because 
of  Wood's  connection  with  the  corporation. 
Because  tiie  contract  was  in  the  first  in- 
stance voidable  is  no  reason  for  now  saving 
that  all  acts  done  in  the  organization  of  the 
corporation,  its  business,  and  the  disposition 
of  stock  and  dividends,  must  be  declared 
void,  without  some  reason  for  so  doin^]: ;  and 
it  may  well  be  said,  in  this  connection, 
that  plaintiff  is  not  seeking  to  have  the  con- 
tract declared  void.  The  contract,  if  void, 
would  go  to  the  entire  transaction  of  incor- 
porating, for  it  lies  at  the  very  foundation 
of  it,  and  would  nullify  the  entire  issue  of 
stock,  including  that  of  the  plaintiff.  Of 
course  we  mean,  in  this  connection,  if  the 
contract  was  void,  not  voidable.  A  void 
thing  is  no  thing,  and  that  is  a  broader  rule 
than  is  asked  to  be  applied.  If  voidable 
only,  tlien  the  case  of  Oieanyan  v.  Winchester 
JSepeating  Arms  Co.,  108  U.  8.  267,  26  L.  ed. 
542,  is  without  application,  as  well  as  GoppeU 
V.  Hall,  74  U.  S.  7  Wall.  542,  19  L.  ed.  244. 
Both  are  cases  in  which  there  was  an  effort  to 
enforce  an  absolutely  void  contract.  The 
onl;^  ground  upon  which  the  contract  of  or- 
ganization in  this  case  is  contrary  to  public 
policy  is  the  relationship  of  Wood  to  the  two 
companies,  and  the  ignorance  of  the  railway 
company  of  his  action.  Nothing  in  the  law 
prohibited  such  a  relationship  with  the  assent 
of  the  railway  company,  and  hence  the  dis- 
tinction between  the  cases.  The  governing 
Erinciple  of  this  case  is  like  that  discussed 
y  Mr,  Justice  Dillon  in  BueU  v.  Buckingham, 

16  Iowa,  284,  85  Am.  Dec.  516.  Our  conclu- 
sion is  that  the  contract  was  not  so  void,  as 
against  public  policy,  as  to  be  incapable  of 
ratification,  if  a  ratification  was  necessary 
to  give  it  life. 

8.  "  Was  the  issue  of  the  stock  uUra  vires, 
and  void,  and  incapable  of  ratification ;  and 
has  the  bona  fide  purchaser  of  stock  a  rieht 
to  have  it  canceled?"  It  seems  to  us  that 
this  point  is  ur^ed  under  a  clear  misappre- 
hension of  the  facts  of  the  case.  The  ar- 
gument speaks  of  there  being  no  considera- 
tion for  the  500  shares  issued  to  Wood. 
There  was  the  same  consideration  for  these 
as  for  the  shares  issued  to  the  other  three 

?artie8.  Neither  gave  a  dollar  for  his  stock, 
'hree  of  them  advanced  $5,000  each,  but 
under  an  agreement  with  Wood  that  it  was 
advanced  for  him  as  well  as  for  themselves, 
and,  when  repaid,  all  were  to  be  equal  in 
their  rights  and  privileges.  That  agreement 
was  observed,  and  the  stock  delivered  to 
Wood  after  the  repayment,  so  that  all  were 
equal   in  their  expenditures.     The  money 
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was  not  advanced  for  stock,  but  It  was  iih 
effect  a  purchase  of  the  bonds  of  the  corpora- 
tion secured  by  a  mortgage  on  its  plant,  and 
the  payment  of  the  money  by  the  corpora- 
tion  was  upon  its  obi  lotion.     It  maj  be- 
well  to  notice  the  question  of  the  plaintiff 
being  a  **  bona  fide  purchaser  of  stock, "  so  as> 
to  entitle  him  to  Imve  the  stock  canceled. 
His  first  purchase  of  stock  was  Anril  26, 
1889.     The  following  letter,  written  nearly 
a  week  before,  will  indicate  something  of 
his  knowledge  of  the  situation  of  the  corpora- 
tion before  making  the  purchase,  ana  his- 
purpose  in  so  doing:     "Iowa  City,  Iowa, 
April   20,  1889.     J.   K.   Graves— Dear  Sir-.. 
For  value  received,  I  agree  to  work  solidly 
with  you  to  protect  our  mutual  interests  in> 
the  coal  business  generally  at  Oskaloosa,  and 
especially  in  the  American  Goal  Ciompany, 
and  you  and   I  will  vote  together  and  Duild 
up  our  interests  as  against  any  and  all   in- 
fiuences,  and  from  any  funds  therefrom  com- 
ing to  me  I  will  loan  you  the  use  of  ono- 
half  thereof,  should  you  need  same  in  liqui- 
dation of  your  affairs.    We  will  retire  W. 
A.    McNeil   from  all   connection  with  th& 
business,  and  aim  to  make  the  management 
profitable  and  satisfactory.     We— vou  and  I 
— will  stand  together,  and,  if  need  be,  fight 
together  for  each  other,     [signed]  £.  Clark.  * 
H.  W.  McNeil  testified  that,  about  1887,  he 
rode  with  the  plaintiff  over  the  property  of 
the  corporation,  and  told  him  of  its  history 
and  Wood's  connection  with  it.     This  the- 
plaintiff,  in  evidence,  denies,  so  far  as  con- 
cerns the  relations  of  Wood  to  the  company. 
Mr.  Qraves,  between  whom  and  the  plain- 
tiff a  mutuality  of  interest  was  sought,  an<£ 
seems  to  have  since  existed,  was  "entirely 
familiar  with  the  entire  business  of  the  cor- 
poration  and  the  relation  of  Wood  thereto. 
That  Mr.  Graves,  considering  the  friendly 
alliance,  would  have  permitted  plaintiff  to- 
purchase  the  stock  in  ignorance  of  so  im- 
portant a  matter  as  who  was  owner  of  a  one- 
fourth  interest  in  the  plant,  and  upon  whoni* 
so  much  reliance  was  placed  to  secure  the- 
patronage  of  the  railway  company,  its  great- 
est source  of  profit,  seems  quite  incredible. 
A^ain,  it  seems  that  the  plaintiff  was  him- 
self so  apprised  of  a  situation  requiring,  in. 
his  judgment,  a  combination  to  **  fight  to- 
gether,"   and    retire   ihe    present   manager 
^from  all   connection  with  tlie  business,** 
that  the  most  ordinary  prudence  would  have- 
led  to  inquiry  as  to  the  cause  for  such  a  sit- 
uation, and  such  an  inquiry  would  certainly 
have  disclosed  the  fact  of  Wood's  interest^ 
which,  in  this  case,  is  declared  to  be  tlie 
means  by  which  the  mismanagement  is  car-  • 
ried  on.     Were  the  rule  in  such  a  case  that 
an  innocent  or  bona  fide  purchaser  of  such 
stock  should  have  equities  not  to  be  grantcxl^ 
to  his  assignor,  we  do  not  think  the  plain- 
tiff would  come  within  the  rule.     Sudi  cer- 
tificates, however,  do  not  afford  such  protec- 
tion.    See   Chicago,  B.  L   eft  P.  B,  Go.  ▼. 
Htmard,  74  U.  8.  7  Wall.  892,  19  L.  ed.  117. 
In  Cook  on  Stockholders  and  Corporation. 
Law,  §  412,  is  the  following:     ''It  is  very- 
clear,  and  it  is  well  established,  that  certifi- 
cates of  stock  are  not  negotiable  instruments. 
A  certificate  of  stock  is  not  a  promise  or  ordev 
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to  pay  money,  nor  has  it  any  of  the  essentials 
of  a  negotiable  instrument.  Moreover,  it  has 
been  repeatedly  decreed  by  the  courts  that  a 
certificate  of  stock  is  not  negotiable,  and  no 
custom  of  trade  or  of  brokers  can  give  it  that 
character."  Bee  also  Meetianic9  uankv.  New 
T&rk  dk  y.  H.  R.  Go.  18  N.  Y.  699.  and  SJuiw 
▼.  Spencer,  100  Mass.  882,  1  Am.  Rep.  115, 
97  Am.  Dec.  107. 

4.  It  is  said :  *^  The  stock  was  not  issued 
by  authority  of  any  vote  of  the  stockholders 
of  directors,  and  was  not  ratified  by  any  offi- 
cial act  of  either."  This  is  a  clear  misap- 
prehension. The  following  is  in  the  record 
as  the  action  of  the  board  o?  directors  on  No- 
Tember  13,  1884,  after  which  the  certificates 
issued  :  **0n  motion  it  was  unanimously  re- 
solved that  a  stock  dividend  of  nine  hundred 
per  cent  be  declared  upon  the  capital  stock 
of  the  company,  payable  at  once,  thus  mak- 
ing the  outstanding  stock  $200,000."  The 
claim  that  the  issue  of  stock  was  the  unau- 
thorized act  of  the  presidcfnt  is  not  sustained 
by  the  record. 

5.  ''Any  agreement  antedating  the  organ- 
ization was  not  authority  to  the  president  to 
issue  the  stock."  The  stock,  as  we  under- 
stand, was  not  issued  on  the  authority  of 
any  agreement  antedatine  l^e  organization. 
The  agreement  undoubtedly  led  to  the  or- 
ganization, and  thereafter,  upon  authority  of 
tlie  corporation,  the  stock  issued. 

6.  **  All  disbursements  made  or  ratified  sub- 
sequent to  the  date  that  plaintiff  or  the  bank 
from  which  he  purchased,  bought  stock,  and 
thatwere  fraudulent  and  unauthorized, should 
be  accounted  for  by  defendants,  and  future 
payments  of  the  same  character  enjoined ; 
and  all  votes  of  directors  to  increase  their 
oipvn  compensation,  or  ratify  their  past  con- 
dact»  are  fraudulent  and  void."  On  the  26Ui 
day  of  April,  1889,  there  was  a  meeting  of 
tlie  board  of  directors,  at  which  Graves  and 
both  McNeils  were  present,  beinff  the  entire 
board,  and  the  following  resolution  was 
unanimously  adopted,  as  appears  from  the 
records  of  the  corporation :  "'  On  motion,  re- 
sol  ved  that  one  hundred  dollars  per  month 
of  the  amount  drawn  from  these  funds  since 
February  1,  1888.  by  W.  A.  McNeil,  man- 
ager of  this  company,  which  has  been  used 
for  special  purposes  in  connection  with  the 
sale  of  coal,  be  ratified  to  date,  and  W. 
A.  McNeil  is  authorized  to  continue  to  draw 
one  hundred  dollars  per  month,  in  addition 
to  his  salarv,  for  same  purpose,  until  in- 
structed to  the  contrary  by  the  board.  From 
the  same  record  it  also  appears  that  the  sal- 
aries of  the  officers  were  fixed,  and  amon&r 
them  was  that  of  Vice  President  and  General 
Manager  W.  A.  McNeil,  at  $266.66  per 
month  **  from  January  1st  last. "  The  propo- 
sition has  reference  to  these  acts  by  the  board 
of  directors.  It  appears  from  the  record  that 
the  (100  per  month  to  be  drawn  by  W.  A. 
McNeil  was  to  be  used  for  special  purposes 
in  tlie  sale  of  coal.  Surely  the  corporation 
had  the  right  to  so  use  its  monev.  It  does 
not  appear  that  it  was  for  unlawful  purposes. 
Mr.  Graves,  in  his  testimony,  sa^rs  it  was 
to  be  paid  to  Wood ;  but  might  it  not  be 
paid  to  him  legitimately?  We  cannot  assume 
that  it  was  not,  and  the  disposition — assum- 
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ing  that  the  board  knew  of  the  intended 
use — ^met  the  unanimous  approval  of  the 
board  of  directors.  This  action  was  on  the 
very  day  the  plaintiff  obtained  his  first  stock, 
but  whether  before  or  after  does  not  appear ; 
but  whether  before  or  after  would  seem  to 
be  immaterial.  As  to  voting  the  salary  to 
W.  A.  McNeil,  it  is  said  in  arirument  that 
the  law  will  not  permit  a  director  to  vote  on 
a  question  in  which  he  has  a  personal  inter- 
est, ''and  his  vote  so  given  is  fraudulent  and 
void."  We  find  no  case  in  which  the  rule 
as  stated  is  sustained  when  the  facts  are  as 
in  this  case.  Here  W.  A.  McNeil  was  prop- 
erly made  a  director  of  the  corporation.  The 
board  of  directors  made  him  general  manager 
of  the  business  of  the  corporation.  As  such 
he  was  entitled  to  compensation.  It  was  th« 
dutv  of  the  board  to  fix  this  compensation, 
both  for  past  and  future  services.  It  did  so, 
and  by  a  vote  that,  independent  of  that  of 
W.  A.  McNeil,  would  have  given  the  same 
result.  It  was  unanimous.  The  salary  voted 
was,  as  the  record  shows,  less  than  the  serv- 
ices were  worth.  No  person  was  defrauded* 
or  in  any  manner  wronged.  It  was  not  a 
case  of  •'voting  back  pay,"  but  of  providing 
for  the  conduct  of  the  business  of  the  corpo- 
ration, and  paying  its  debts.  The  vote  cast 
by  W.  A.  McNeil  did  not  render  the  proceed- 
ings void.  If  he  had  not  voted,  the  result 
would  have  been  the  same.  But,  upon  the 
question  of  his  right  to  vote,  see  BueU  v. 
Buckingham,  supra,  and  authorities  cited. . 
By  way  of  general  comment,  and  as  bearing 
on  the  equities  of  the  case,  it  may  be  well 
to  say  that,  in  our  judgment,  the  plaintiff 
is  without  any  equities  demanding  relief. 
It  is  seldom  that  a  case  of  this  mairnitude  is 
so  manifest  in  this  respect.  Referring  to  the 
claim  for  the  cancellation  of  the  stock,  it 
may  be  said  that  plaintiff  made  this  purchase 
of  700  shares  on  the  basis  of  the  plant  being 
represented  by  certificates  for  2,000  shares, 
and  what  he  paid  for  was  his  proportion  on 
such  a  basis.  The  cancellation  asked  would 
reduce  the  stockholding  interest  one  fourth, 
and  increase  the  value  of  his  stock  in  such  a 
proportion,  as  it  would,  of  course,  the  pro- 
portion of  each  of  the  others.  This,  with 
the  letter  to  Mr.  Graves  before  he  made  the 
purchase  of  stock,  expressing  a  purpose  to 
vote  and  work  solidly  to  build  up  their  in- 
terests, ''as  against  anv  and  all  infiuences," 
is  highly  indicative  of  his  purpose  when  he 
entered  the  corporation.  The  plaintiff,  witli- 
out  the  cancellation,  has  exactly  what  he 
purchased,  and  in  the  condition  it  was 
known,  or  should  have  been  known,  to  be  in. 
The  management  was  good,  in  the  way  of 
improving'the  plant,  increasing  the  business, 
paying  off  the  debts  of  the  company,  and 
realizing  a  surplus  for  dividends.  No  stock- 
holder or  creditor  has  ever  had  just  grounds 
for  complaint.  The  case  of  IHmpfeUv.  Ohio 
cfe  M.  R  Go.,  110  U.  S.  209  28,  L.  ed.  121,  is 
of  such  similarity  to  this,  and  the  remarks 
therein  are  so  applicable,  that  we  are  justi- 
fied in  quoting  from  the  opinion  as  follows : 
Speaking  of  the  ulaintiflf  in  the  case,  the 
opinion  says:  *'Callaghan,  another  stock- 
holder, is  the  only  one  who  joined  him. 
The  two  claim  to  be  the  owners  of  1,500 
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shares  of  the  stock  of  the  companj.  The 
whole  number  of  shares  is  240,000.  The 
owners  of  the  balance  of  this  large  number 
make  no  complaint  of  the  transactions  which 
the  complainants  seek  to  annul,  and  it  does 
not  appear  that  the  complainants  owned  their 
shares  when  these  transactions  took  place. 
For  aught  we  can  see  to  the  oontraiy,  they 
may  have  purchased  the  shares  long  after- 
wards, expressly  to  annoy  and  vex  the  com- 
jpany,   in  the  hope  that  they  might  there- 


by extort,  from  its  fears,  a  larger  benefit 
than  the  other  stockholders  hare  received,  or 
may  reasonably  expect,  from  the  purchase,  or 
compel  the  company  to  buy  their  shares  at 
prices  above  the  market  value.  Unfor- 
tunately, litigation  against  large  companies 
is  often  instituted  by  individual  stockhold- 
ers from  no  higher  motive."  The  plaintiff 
is  without  legal  or  equitable  g^nnds  for  re- 
lief, and,  as  this  was  the  view  of  the  district 
court,  iiBjudgfMni  is  afflrmetU 
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1.   irtlMterm  ''wiiuurttiiiehof 
hmm  ao  fixed  tftchnlral  meanfag  at  the 

time  of  the  oonveyanoe  of  water-power  to  be 
measured  by  square  inobes,  and  the  owners  of 
the  water  riff bti  subsequently  place  a  reasonable 
and  definite  construction  upon  the  term  for 
several  years  by  their  method  of  apportioning 
the  water  amonff  themselves,  such  construction 
will  be  adopted  by  the  court  when  called  upon  to 
de^'^rmfne  the  respective  riffhts  fn  the  water. 

t.  The  rlf^bte  of  the  owner  of  »  water- 
power*  who  whea  coaveyingf  water 
rlf^hte  reeerred  power  enongli  to  ran 
a  eertain  amoant  of  marhtnery  which 
at  the  time  required  a  certain  number  of  square 
Inches  of  watar,  will  be  limited  to  that  number 
If  it  continues  to  be  sufficient,  and  he  always 
represented  his  interest  as  belnff  that  number  of 
Inches  when  making  his  conveyances,  and  lias 
always  been  assesBed  upon  that  basis  for  repairs 
to  the  dam. 

8«  No  rlf^ht  to  water-power  ereated 
by  elevating  the  dam  bey oad  him  pro- 
portionate share  remains  in  the  owner 
of  a  dam  who  after  reserving  a  certain  number 
of  square  inchee  of  Water  sells  the  rematninff  ca- 
pacity of  the  dam,  although  his  conveyances  are 
of  a  certain  number  of  inches  at  the  then  height 
of  the  dam  '*or  water  sufficient  under  any  other 
head  to  produce  the  same  power,**  where  be  ez- 
acts  covenants  from  the  vrantees  for  the  main- 
tenance of  the  dam  and  the  additional  height  is 
added  by  proportionate  asseoDnents  upon  all  the 
water  rights. 

(June  U.  ISn.) 

APPEAL  by  defendants,  Oliver  C.  Ford 
and  Mary  N.  Cro6sett,  from  a  Judgment 
of  the  Oircuit  Court  for  Waukesha  County, 
determining  the  rights  to  water-power  at  a 
certain  dam  adverse  to  the  claims  of  appel- 
lants.   Affirmed. 

Statement  by  Winslow,  J,: 
This  is  an  action  brought  under  the  pro- 
visions of  sections  8149-8158,  Rev.  Stat.,  for 


the  partition  of  the  water-power  created  by 
the  dam  in  Rock  river,  at  Janesville,  among 
the  several  owners,  all  of  whom  are  made 
parties  to  this  action.  The  complaint  was 
sustained  upon  demurrer  b^  this  court  in  55 
Wis.  197.  Since  that  decision  the  action  has 
been  tried  upon  the  merits,  and  is  now  here 
upon  appeal  from  final  judtrment.  In  1845 
A.  Hyatt  Smith  and  W.  H.  H.  Bailey  com- 
menced the  construction  of  the  dam  in  ques- 
tion, being  then  the  owners  of  the  land  oa 
which  the  dam  Is  situated.  Said  dam  was 
constructed  and  maintained  under  the  pro- 
visions of  an  Act  of  the  territorial  Legisla- 
ture, approved  April  6,  1848,  (Laws  1848,  p. 
25, )  as  amended  by  an  Act  approved  January 
27,  1846,  (Laws  1846,  p.  116,)  and  by  chap- 
ter 858,  Private  and  Local  Laws  1855.  The 
first  of  said  Acts  authorized  the  raising  of 
the  dam  to  such  a  height  as  to  afford  a  fall 
of  two  feet  nine  inches ;  the  second  Act  au- 
thorized a  height  giving  a  fall  of  four  feet ; 
and  the  third  Act  an  elevation  giving  a  fall 
of  eight  feet  in  ordinary  stages  of  water.  In 
1847  the  land,  dam,  water-power,  and  an 
appurtenant  canal  or  raceway  were  all  owned 
by  Smith,  Walker,  and  J.  B.  Doe  in  in- 
dividual shares:  Smith  owning  five  eights. 
Walker  one  fourth,  and  Doe  one  eighth  there- 
of. The  dam  had  then  been  so  far  C4)n8tructed 
as  to  afford  a  head  of  about  four  feet.  It  was 
made  of  brush,  stone,  and  timber,  and  was 
not  very  substantial,  and  allowed  consider- 
able water  to  fiow  through  it.  During  the 
year  1847  Smith,  Walker,  and  Doe  completed 
and  put  in  operation  a  flouring  mill  at  the 
south  end  of  the  canal,  equipped  with  six 
run  of  burr  millstones  ana  eight  water 
wheels,  which  wheels  were  supposed  to  be  of 
the  capacity  to  admit  of  the  passage  of  400 
square  inches  of  water  through  the  issues  of 
each.  This  mill  is  constantly  referred  to  in 
this  litigation  as  the  •*Big  Mill."  The  cir- 
cuit court  found,  upon  conflicting  evidence, 
that  Smith,  Walker,  and  Doe,  the  primary 
owners  of  the  dam,  spent  not  exceeding 
(10,000  in  constructing  the  same,  and  that 
they  did  not  at  any  time  construct  or  add  to 
the  same  so  as  to  afford  a  greater  head  than 
fouv  feet,  but  that  the  subsequent  additions 
and  repairs  to  the  dam,  by  which  a  greater 
head  of  water,  i,  e.,  about  seven  and  one 
half  or  eight  feet,  was  subsequently  secured. 


NOTB.— The  extensive  discuanon  in  the  above 
OBM  of  the  question  what  oonstltutes  a  square 
Inch  of  water  baa  led  us  to  report  it  In  this  series, 
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and  on  this  question  there  seems  little  opportunity 
to  add  anything  by  way  of  annotation. 
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were  made  and  paid  for  by  persons  to  whom 
the  perpetual  use  of  specific  quantities  of 
"water  was  afterwards  conveyed  by  said  pri- 
mary owners  and  by  the  owners  of  certain 
water  reserved  for  the  use  of  the  **Bij?  Mill.  ** 
In  May,  1847,  Smith,  Walker,  and  Doe  con- 
tTacted  in  writing  to  convey  to  A.  B.  and  E. 
M.  Jones  a  lot  upon  the  water-power,  '^  to- 
gether with  the  perpetual  use  of  1,200  square 
inchea  of  water,  under  a  head  of  four  feet 
or  its  equivalent  under  any  other  head. "  The 
contract  also  reserved  to  tue  primary  owners, 
their  heirs  and  assigns,  as  an  equal  right, 
**  water  sufficient,  -judiciously  applied,  to 
drive  six  run  of  millstones,  to  be  used  for 
such  purposes  as  to  them  mav  seem  proper. " 
There  was  also  a  covenant  by  the  primary 
owners  to  finish  the  dam  and  laceway  so  as 
to  afford  a  head  of  four  feet ;  also  a  covenant 
by  the  parties  of  the  second  part  ''to  pay 
tbeir  share  towards  keeping  in  repair  the  dam 
and  raceway  in  proportion  to  the  number  of 
square  inches  of  water  by  them  used. "  By 
oral  agreement  800  square  inches  of  water 
vraa  soon  after  added  to  this  contract,  and, 
A.  B.  and  E.  M.  Jones  having  assigned  the 
contracts  to  others,  a  deed  was  made  July  0, 
lri50,  to  such  assignees  in  fulfillment  of  the 
<x>ntracts  conveying  said  1,500  square  inches 
of  water,  with  the  same  conditions,  res- 
ervations, and  covenants  contained  in  the 
oiiginal  contract  with  A.  B.  and  E.  M. 
Joues.  By  mesne  conveyances  the  title  to  this 
1,500  square  inches  of  water  has  vested  in 
Pliny  Norcross,  subject  to  substantially  the 
same  conditions,  reservations,  and  covenants. 
This  sale  of  a  specified  number  of  square 
inches  of  water  was  followed  by  numerous 
other  sales  and  conveyances  of  the  perpetual 
use  of  specified  quantities  of  water.  The  con- 
▼ejanoes  run  through  a  long  series  of  years. 
They  are  all  foundSi  on  the  Smith,  Walker, 
and  Doe  title ;  they  all  convey  water  bv 
BQuare  inches  under  a  four-foot  head,  with 
only  one  material  exception.  This  exception 
iB  contained  In  a  deed  made  February  27, 
1849,  by.Smith  and  Doe  to  Stevens  and  Older, 
i^liich  conveys  "550  square  inches  of  water 
to  be  drawn  through  an  aperture  of  that  ca- 
pacity under  a  head  of  four  feet,  or  water 
sufficient  under  any  other  head  to  produce  the 
same  power."  The  title  to  this  550  inches 
lias  now  vested  in  the  plaintiff  the  Janesville 
Cotton  Mills.  In  many  of  the  conveyances 
the  grant  is  of  so  mnny  inches  under  a  four- 
foot  head,  "or  sufficient  water  under  any 
greater  head  to  be  equivalent  thereto  in 
power."  The  reservation  of  water  sufficient, 
judiciously  applied,  to  drive  six  run  of  mill- 
stones, is  repeated  in  substantially  the  same 
terms  in  all  the  deeds  from  the  primary 
owners  or  their  successors  in  the  ownership 
of  the  "Big  Mill.*'  This  reserved  water  is 
referred  to  in  the  testimony  as  the  "Big  Mill 
Water."  The  covenant  to  repair  ratably  in 
proportion  to  the  amount  of  water  used  is 
contained  in  substantially  the  same  terms  in 
al  1  the  deeds.  In  1851  the  first  repairs  were 
made  upon  the  dam  by  the  levying  of  ratable 
assessments  upon  the  owners  of  water  to  the 
amount  of  about  $5,000,  and  after  this  time 
numerous  repairs  were  made  during  the  en- 
suing years,  which  were  paid  for  by  like  as- 
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sessments  which  were  made,  collected,  and 
expended  up  to  the  year  1866,  by  or  under  the 
direction  of  A.  Hyatt  Smith,  and  the  circuit 
court  found  that  it  was  by  means  of  the 
moneys  raised  by  these  pro  rata  assessments 
since  the  year  lo56  that  the  dam  and  race 
were  enlarged.  Improved,  and  raised  so  as  to 
afford  all  of  the  head  of  water  in  excess  of 
four  feet  which  has  ever  existed  at  said  water- 

Eower,  and  that  the  aggregate  sum  so  raised 
y  assessment  and  expended  exceeds  $50, 000. 
liie  court  also  foundf  that  the  dam  and  race 
were  now  about  double  the  width  and  height 
of  the  original  dam  and  race,  and  were  per- 
manenUy  and  substantially  constracted ;  that 
little,  if  any,  of  the  original  dam  now  exists ; 
and  that  all  of  the  expense  of  such  additions 
and  improvements  to  the  dam  and  race  has 
been  defrayed  from  the  pro  rata  assessments 
made  from  time  to  time.  These  assessments 
have  been  made  uniformly  by  taking  the 
Aggregate  amount  of  inches  of  water  sold  and 
that  reserved  for  the  "Big  Mill,"  and  di- 
viding the  expense  proportionally  among  the 
owners  of  water  according  to  the  amount 
owned  by  each.  In  making  these  assessments 
no  attention  has  ever  been  paid  to  the  fact 
that  the  head  has  been  increased  from  four  to 
eight  feet,  and  the  amount  of  the  reserved  or 
"  Big  Mill"  water  has  always  been  placed  at 
8,200  inches.  The  court  also  found  that  the 
primary  owners  have  at  all  times  represent- 
ed that  the  reserved  or  "Big  Mill"  water 
amounted  to  8,200  square  inches,  and  the 
court  found  also  that  8,200  square  inches  of 
water  at  a  four- foot  head  were  in  fact  suffi- 
cient to  drive  six  run  of  millstones  with 
necessary  machinery,  and  that  8,200  square 
inches  were  tn  fact  the  amount  reserved  for 
the  "Biff  Mill"  under  the  reservation  clause 
contains  in  the  conveyances  by  the  primary 
owners.  The  "Big  Mill,"  so  called,  was 
destroyed  bv  fire  in  1871,  and  the  reserved 
or  "Big  Mill"  water  has  been  sold  in  parcels, 
aggregating  8,200  square  inches;  the  plain- 
tiff cotton  mills  now  owning  2,550  square 
inches  and  the  balance  beins  divided  among 
a  number  of  the  parties  to  this  action.  The 
total  number  of  square  inches  of  water  in- 
cluding the  8,200  inches  of  "Big  Mill" 
water,  which  has  been  sold  and  conveyed, 
is  18,582,  all  of  which  is  owned  by  the  par- 
ties hereto.  Differences  arose  between  the 
various  owners  of  water  rights,  especially 
between  the  appellants,  Ford  and  Crossett, 
on  the  one  sioe,  and  the  remaining  owners 
upon  the  other  side,  aa  to  the  amount  of  water 
furnished  by  the  dam,  the  amount  of  the  re- 
served or  "BijT  Mill,"  water  and  the  method 
of  measuring  or  regulating  the  consumption 
of  water,  and  in  consequence  of  such  differ- 
ences this  action  was  brought  in  the  year 
1881  to  obtain  a  judicial  determination  of 
the  rights  of  all  the  owners  of  water  rights, 
and  for  the  appointment  of  commissioners  to 
ascertain  and  report  the  amount  of  water  sup- 
plied by  the  dam,  the  head  which  should  be 
maintained,  the  best  mode  of  measuring  the 
water,  the  basis  of  apportionment  of  the  ex- 
penses of  maintaining  the  dam  and  power, 
and  to  report  to  the  court.  During  the  course 
of  the  litigation  Edward  Rui;er  and  Gteorge 
A.  Houston  were  appointed  as  commission- 
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ers  under  the  prayer  of  the  complaint,  and 
made  report  as  to  the  most  feasiole  method 
of  measuring  the  water  and  the  proper  basis 
of  apportionment  of  the  expenses  of  meas- 
urement of  water  and  maintenance  of  the 
power.  After  a  long  trial  finding  and  j ud^- 
ment  were  entered  which  were  in  the  mam 
adverse  to  the  claims  of  the  appellants.  Ford 
and  Crossett,  and  from  such  judgment  this 
appeal  was  taken. 

Mr.  I.  C.  Sloan*  with  Mr,  JL  A«  Jack- 
son* for  appellants: 

The  proprietors  of  the  water-power,  in  con- 
Teying  water  by  the. square  inch,  to  be  drawn 
under  a  head  ox  four  feet,  conveyed  the  water 
that  will  flow  through  an  orince  one  inch 

2|uare  under  a  head  <3  four  feet,  or  its  equiy- 
ent  in  power  under  any  greater  head. 

The  term  "square  inch  of  water,"  as  used 
in  the  deeds  for  the  purpose  of  describing  a 
quantity  of  water,  is  amlnguous,  and  must  be 
deflned  or  construed  by  the  court. 

Where  the  rights  of  individuals  require  a 
construction  to  be  put  upon  such  terms,  the 
court  will  -resort  to  the  surrounding  circum- 
stance^ and  to  the  intention  of  the  parties,  to 
determine  what  was  intended  by  the  language 
used. 

Qanmm  y.  Madigan,  15  Wis.  144,  82  Am. 
Dec.  669;  Prentiu  y.  Brewer,  17  Wis.  686; 
SchmiU  V.  BthmiUt,  10  Wis.  307,  88  Am.  Dec. 
681;  BockweU  v.  Wisamnn  Mui,  L,  Ina.  Oo,  27 
Wis.  872;  lAiman  y.  Babeoek,  40  Wis.  608; 
Bedard  v.  Bonville,  57  Wis.  270 ;  W^>er  v. 
BUng,  66  Wis.  79;  AnMer  y.  P?tiUip8, 182  Pa. 
167;  NorriB  y.  Showerman,  2  Dougl.  (Mich.) 
17;  BuUock  v.  FinUy,  28  Fed.  Rep.  514;  Wil- 
mm  V.  Troup,  2  Ck>w.  195, 14  Am.  Dec.  458. 

The  material  question  is,  What  was  the  in- 
tention of  the  parties?  If  the  court  can  de- 
termine what  the  intention  of  the  iMrties  was, 
it  will,  if  possible,  carry  out  such  intention. 

Qansan  y.  Madigon,  Prentii$  v.  Brewer ^  and 
Behmitz  v.  SehmiUtt  eupra. 

It  was  the  intention  of  the  parties  in  convey- 
ing the  right  to  draw  and  use  water  by  the 
square  inch,  under  a  head  of  four  feet,  to  con- 
vey the  water  that  would  flow  through  an  ori- 
fice one  inch  square  under  a  head  of  four  feet. 
This  is  fully  snown  by  the  evidence  on  the 
part  of  the  defendants. 

This  method  of  messurement  was  used  at 
Watertown  on  Rock  River.  Blanehard  v. 
Boering,  21  Wis.  478. 

The  method  of  determining  the  quantity  of 
water  b^  the  size  of  the  orifice  through  which 
it  flows  is  not  only  very  old,  but  is  yet  in  use 
in  many  localities. 

Marriott,  Hydrostatics,  1718,  p.  150;  Smith, 
Hydraulics,  277;  Wade,  Am.  Mining_Law, 
%  200;  SehuglkiU  Nat,  Co,  v.  Moore,  2  Whart. 
474;  Norrie  v.  Skowerman,  2  Dougl.  (Mich.) 
16;  Emery  v.  Three  Rivera,  78  Mich.  488. 

The  parties  drawing  water  under  the  deeds 
In  evidence  under  a  h^  of  seven  feet  are  en- 
titled to  draw  and  use  only  the  equivalent  in 
power  of  the  water  conveyed  to  them  under  a 
head  of  four  feet. 

WooHseroftT.  Norton,  15  Wis.  198. 

Mr.  William  Rng^er,  for  respondents: 

If  the  deeds  are  unambiguous,  construction 
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is  uncalled  for.  and  all  parol  proofs  to  show 
intent  are  in  competent. 

The  deeds  are  not  ambiguous  merely  because 
the  court  does  not  understand  the  terms  used 
in  describing  the  subject  of  the  grant,  nor  be- 
cause the  court  lacks  the  necessary  knowledge 
of  hydraulic  engineering  to  practically  meas- 
ure and  deliver  the  water  according  to  the 
terms  of  the  grants. 

Bishop,  Cont.  §^  879,  881,  884;  Whart  £v. 
§  1050;  Eirch  v.  Baviee,  55  Wis.  287;  Bartung 
v.  Witte,  59  Wis.  299. 

If  knowledge  of  these  matters  is  necessary 
to  enable  the  court  to  adjudicate  as  to  the 
rights  of  the  parties,  competent  testimony  as 
to  the  meaning  of  the  terms  in  fact,  and  as  to 
the  proper  method  of  measuring  water  to 
mills  for  use,  may  be  considered;  but  when 
the  technical  terms  are  defined  by  proof  of 
their  meaning  in  fact,  the  case  stands  as  if  the 
wonU  had  been  untechnical  and  their  meaning 
to  be  judicially  noticed  by  the  court. 

Whart  Ev.  ^  972;  PiiesY,  Bouidin,  24  U.  S. 
11  Wheat.  880,  16  L.  ed.  487;  Oorning  v. 
Bvrden,  56  U.  8.  15  How.  270.  14  L.  ed.  691 ; 
Winane  v.  New  York  d  E.  R.  Ch.  (i2  U .  8.  21 
How.  100, 16  L.  ed.  70. 

If  a  deed,  originally  ambiguous,  has  been 
made  definite  and  certalD,  in  a  maoncr  bind- 
ing upon  the  parties,  parol  testimony  to  ex- 
plain or  vary  it  is  thereafter  inadmissible,  the 
case  then  standing  as  if  no  ambiguity  had 
ever  existed. 

Herman,  Estoppel,  §$  442-444,  768,  760, 
806-808,  1188,  1184,  1150,  1151;  BarUng  v. 
Barling,  16  Wis.  644;  yaugJuin  v.  Howe^  20 
Wis.  497;  MeFarlane  v.  Ouehman,  21  Wis. 
401;  Noonan  v.  Orion,  22  Wis.  84;  Eane  y. 
Fond  du  Lac,  40  Wis.  495;  09i)orn»  v.  Bider^ 
62  Wis.  285;  Boeton  Water  Power  Co,  v.  Qra^^ 
6  Met  181;  Lampe  v.  Kennedy,  49  Wis.  601. 

The  words  must  be  equally  applicable  to 
two  different  things  or  subject-matters ;  and 
the  parties  must  have  intended  one  to  the  ex- 
clusion of  the  other,  to  make  a  case  of  latent 
ambiguity.  Unless  it  does  appear  that  the 
parties  did  intend  one  to  the  exclusion  of  the 
other,  the  ^n^^ntee  may  apply  the  grant  to 
either,  and  take  that  which  be  prefers. 

WfAeter  v.  Paul,  10  Ohio  St  544;  Jaekmm 
V.  Blodgett,  16  Johns.  178;  Jaekeon  v.  Myere^ 
8  Johns.  887,  8  Am.  Dec.  504;  8  Wasbb.  Real 
Prop.  •628,  pi.  57;  Meltin  v.  Ptoprietore  of 
Locke  A  CanaU,  5  Met  15,  88  Am.  Dec.  384; 
Esty  V.  Baker,  50  Me.  825,  79  Am.  Dec.  616; 
87iarp  v.  Thompeon,  100  111.  447,  89  Am.  Ren. 
61;  Chesapeake  db  0.  Canal  Oo.  v.  HtU,  82 
U.  S.  15  Wall.  94,  21  L.  ed.  64. 

The  proofs  must  be  of  matters  of  fact  as 
distinguished  from  opinion,  and  A.  Hyatt 
Smitlrs  testimony  tbat  he  intended  this  or  that 
is  incompetent. 

Monitor  Iron  Works  v.  Ketchum,  44  Wia. 
126;  VaUey  Pulp  d  P,  Oo.  v.  Weet,  58  Wis. 
599. 

There  are  no  competent  proofs  in  the  caae 
tending  to  show  any  usage  which  would  ex- 
plain the  meaning  of  the  terms  of  description 
used  in  the  deeds,  unless  the  practical  measure- 
ment of  .water  to  the  mills  by  Edward  Ruger, 
under  the  agreement  of  the  owners,  was  aoidi 
as  to  constitute  a  usage. 
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Bisbop,  Coot.  g§  449,  459;  Rapal je  &  Law- 
rence Law  Diet,  title.  Usage;  Power  v.  Kane, 
Z  Wifi.  265;  Hintan  v.  Coleman.  45  Wis.  165; 
AUen  V.  MerehanU  Bank,  15  Wend.  488,  22 
Wend.  222;  Home  ln».  Go.  7.  Weide,  78  U.  8. 
11  Wall.  488,  20  L.  ed.  197. 

In  90  far  as  the  Intent  is  uncertain  after  con- 
-fiidering  the  deeds  and  proper  extrinsic  testi- 
mony, the  deeds  are  to  be  construed  against 
the  grantor  to  the  extent  of  the  doubtful 
^ound. 

WiU  ▼.  i».  Paul  dbJf.  P.  R  Oo.  88  Minn. 
128.  See  Blanehard  y.  Doering,  21  Wis.  477. 
28  Wis.  200;  VaUey  Pulp  d  P.  Co.  t.  West, 
-supra;  Norris  v.  Blunoerman,  2  Dougl.  (Mich.) 
17;  Bocieiy  for  JBetaldishing  Ustful  Jiantffaet- 
-uree  v.  HoUrnan,  5  N.  J.  Eg.  126;  Doughjeriy 
^.  Baggtn,  56  Cal.  522,  61  Gal.  805;  Pratt  v. 
Lamson,  6  AUen,  457. 

As  regards  the  increase  of  head,  the  parties 
were  only  required  to  contribute  mutually  with 
the  original  owners  of  the  power,  upon  an 
4igreed  basis,  to  keep  a  four-foot  head  dam  and 
•canal  in  repair,  and  if  they  hare  in  fact  con- 
tributed to  increase  the  head,  and  rebuild  the 
whole  dam,  it  is  a  matter  outside  the  deeds, 
4U3d  they  are  entitled  to  the  increased  head 
thus  doubly  paid  for  by  originally  making  it, 
:and  seyeral  times  rebuilding  it. 

As  regards  the  reseryoir  water  the  deeds 
liaye  no  application  whatever,  and  from  these 
two  matters,  increase  of  head,  and  reservoir 
to  store  water,  comes  this  so-called  surplus  in 
«o  far  as  there  can  possibly  beany  practical 
iitility  or  value  in  it. 

Freeman,  Cotenancy  &  Partition,  §§  88,  92, 
«05,  506,  509,510;  Smith  y,  Ford,  48  Wis.  115; 
Ballon  y.  Wood,  8  Gush.  48;  Lytle  Creek  Wa- 
Xer  Go.  y.  Perdew,  66  Gal.  447;  Wooli$crqft  y. 
Iforton^  15  Wis.  198;  Laweon  y.  Mowry,  52 
Wis.  288. 

Mr.  John  Wlnans  also  for  respondenta 

Wlmslow*  J.,  delivered  the  opinion  of  the 
•court: 

The  trial  of  this  case  was  very  long.  The 
4:ecord  before  us  contains  nearly  1,000  printed 
pages.  We  have  carefully  examined  it,  and 
Are  satisfied  that  the  findings  of  the  circuit 
Judge  upon  those  (questions  in  the  ca«e,  which 
:«re  purely  questions  of  fact,  are  amply 
■sustained  by  the  evidence.  We  shall  not 
-discuss  them  at  length.  This  general  state- 
ment of  our  conclusions  must  suffice.  The 
legal  questions  at  issue  are  neither  numerous 
nor  dimcult  of  statement.  Without  attempt- 
ing to  quote  the  language  of  the  findings  and 
Judgment  in  full,  it  may  be  brieflj^  stated 
that  the  circuit  court  adjudged :  Ihrsl,  that 
the  term  ** square  inch  oi  water,"  as  used  in 
the  conveyances  in  evidence,  means  **a  vol- 
ume or  stream  of  water  one  inch  square  in 
•cross-section  area  measured  at  right  angles 
with  the  line  of  its  flow,  and  flowing  with 
the  velocity  due  to  the  given  head ;''  aeeond, 
that  the  reserved  or  ^'Bi^  Mill"  water 
Amounted  to  8,200  square  inches,  and  no 
more ;  third,  thiat  the  several  owners  of  the 
perpetual  use  of  water  have  become  the  sole 
-owners  as  tenants  in  common  of  the  dam, 
•canal,  and  water-power,  and  all  the  rights 
Appertaining  thereto  in  proportion  which  Uie 
mumber  of  square  inches  owned  by  each  bears 
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to  13,582  square  Inches;  fourth,  that  all 
the  water  furnished  by  the  dam  has  been  sold, 
and  that  there  is  no  excess  over  and  above 
the  18, 582  square  inches  which  have  been  sold 
in  parcels.  All  these  findings  are  challenged 
by  the  appellants,  Ford  and  Grossett,  who 
claim  that  the  reserved  or  **Big  MilP  water 
exceeds  8,200  square  inches,  and  that  there 
is  an  excess  of  water  fumi^ed  by  the  dam 
over  and  above  18,582  square  inches  at  a  four- 
foot  head  and  that  they  are  the  owners  of  a 
part  of  such  surplus.  These  contentions  wi  11 
be  considered  in  the  order  above  indicated. 
1.  As  to  the  meaning  of  the  term  **  square 
inch  of  water. "  It  is  apparent  that  the  term 
does  not,  in  tiie  ordinary  and  usual  sense  of 
the  words  used,  convey  to  the  mind  any  idea 
of  volume.  Li  order  to  determine  what  it 
means  it  must  receive  a  construction,  and  the 
question  is,  What  is  Uie  construction  or  mean- 
ing which  must  be  given  to  it?  On  behalf  of 
respondents  it  is  claimed,  and  the  circuit 
court  seems  to  have  followed  that  view,  that 
the  term  **  square  inch  of  water"  had  a  definite 
technical  meaning  among  water  engineers  and 
practical  mill  men  from  a  time  anterior  to 
the  makinp^  of  the  first  conveyance,  and  that 
such  meaning  was  the  one  found  by  the  court, 
namely,  a  stream  of  water  with  a  cross-sec- 
tion area  of  one  square  inch,  moving  with  the 
velocity  due  to  the  ffiven  head.  On  the  other 
hand,  it  is  claimed  by  appellants  that  the 
term  had  no  such  definite  technical  meaning 
at  any  time,  certainly  not  in  the  early  days 
of  the  water-power  in  question,  and  that  the 
meaning  of  the  term  as  here  used  must  be 
sought  for  and  found  by  considering  the 
circumstances  and  facts  surrounding  the  va- 
rious grants  and  the  evidence  of  the  parties 
as  to  the  meaning  intended  by  the  term,  and 
that  in  the  li^ht  of  such  facts  and  evidence 
of  intention  it  must  be  held  that  the  term 
means  the  amount  of  water  which  will  be 
discharged  through  an  aperture  in  a  flume  of 
the  given  number  of  square  inches,  the  cen- 
ter of  which  aperture  is  at  the  given  distance 
below  the  sumce  of  the  water  in  the  flume. 
For  convenience  we  will  call  the  first  the 
*^  theoretical  inch ;"  the  second,  the  **  practical 
inch."  It  appears  from  the  testimony  of  the 
experts  that  there  is  a  considerable  difference 
between  the  theoretical  and  the  practical 
inch.  The  theoretical  inch  is  certain  and  un- 
varying in  amount ;  the  practical  inch  varies 
in  amount  according  to  the  construction  of 
the  aperture.  The  practical  inch  discharged 
through  an  aperture  with  thin  edges  will 
measure  about  62  per  cent  in  volume  of  the 
thisoretical  inch,  but  if  the  aperture  be  trum- 
pet-shaped, or  furnished  witii  proper  adjut- 
age inside  the  reservoir,  it  may  be  made  to 
equal  the  theoretical  inch,  and  even  to  dis- 
cnarge  as  much  as  240  per  cent  of  the  theo- 
retical inch.  The  theoretical  inch  is  founded 
upon  a  theory  namely,  the  theory  that  water 
spouting  from  the  side  of  a  flume  with  a  cer- 
tain he^,  say  four  feet,  will  have  the  same 
velocity  as  if  it  fell  the  same  distance 
through  the  air,  and,  as  this  velocity  is  fixed 
and  certain,  the  amount  of  water  referred  to 
in  the  theoretical  inch  is  fixed  and  certain. 
This  theory  is  not  true  in  actual  practice,  for 
it  appears,  as  has  been  stated,  that  the  actual 
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discharge  tbrough  an  aperture  with  thin 
edges  and  without  adjutage  is  but  62  per 
cent  of  the  theoretical  disclTarge;  the  reason 
being  that  by  the  crowding  together  of  par- 
ticles of  water  coming  towards  the  hole  from 
all  directions  the  flow  is  retarded,  and  the 
stream  does  not  attain  its  theoretical  velocity 
until  it  is  a  short  distance  outside  of  the  hole 
where  the  cross  section  area  becomes  con- 
tracted. It  is  a  matter  of  considerable  im- 
portance, therefore,  which  of  these  meanings 
is  to  be  applied  to  the  term  ^'souare  inch,** 
as  used  in  the  deeds  under  consiaeration.  It 
needs  no  authority  to  show  that  if  the  term 
had  a  fixed  and  definite  meaning  amonir  hy- 
draulic  engineers  and  mill  men  at  the  time'it 
was  used,  such  meaning  would  prevail,  not- 
withstanding the  fact  uat  people  ordinarily 
did  not  know  of  such  meaning,  or  even  that 
the  parties  to  the  deeds  themselves  did  not 
know  of  it.  Parties  cannot  use  technical 
terms  with  a  fized  meaning,  and  then  dis- 
claim such  meaning.  It  is  equally  clear  to 
our  minds  that  when  such  alleged  technical  or 
trade  meaning  is  an  arbitrary  one,  and  not  a 
meanine  which  the  word  or  words  would 
naturally  import,  it  must  clearly  appear  that 
the  acquired  or  teclmical  meaning  was  not 
the  subject  of  dispute  or  doubt ;  tluit  it  was 
well  settled  and  understood,  at  least  among 
members  of  the  profession  or  trade  which  is 
supposed  to  use  the  term  in  such  technical 
sense.  It  would  rel  ieve  us  of  some  1  abor  if  we 
were  able  to  say  that  the  testimony  here  shows 
that  the  term  **  square  indi  of  water"  had  ac- 
quired the  technical  meaning  embodied  in  the 
definition  of  the  theoretical  inch  at  the  time 
of  the  making  of  the  early  deeds  upon  this 
water-power,  but  we  are  not  able  to  say  so. 
It  is  true,  there  are  several  water  engineers 
who  testify  that  the  theoretical  inch  has  be- 
come ttie  accepted  meaning  of  the  term  **  inch 
of  water, "  but  they  do  not  attempt  to  tell 
when  such  meaning  became  prevalent.  There 
were  also  some  pamphlets  called  ''wheel 
books,"  which  are  advertisements  issued  by 
makers  of  water  wheels,  which  give  the  tech- 
nical definition  claimed  by  respondents ;  but 
these  have  all  been  issued  within  a  few  years 
last  past.  There  was  other  evidence  upon 
the  same  side,  but,  on  the  other  hand,  Uiere 
was  much  evidence  of  practical  millwrights, 
and  at  least  one  water  engineer,  to  the  effect 
tiiiat  such  meaning  has  never  obtained  or  come 
into  general  use.  The  entire  testimony  on 
this  point  forces  upon  our  minds  the  convic- 
tion that  there  was  not  in  1850,  or  even  I 
in  1860,  a  fixed  technical  meaning  attached 
to  the  words  such  as  respondents  claim. 
This  impression  is  strengthened  when  we  con- 
sider a  number  of  decisions  in  this  and  other 
courts  where  grants  of  inches  of  water  have 
been  made  and  defined  or  explained  in  the 
grant  by  reference  to  an  aperture.  BUincJi- 
ard  V.  thering,  21  Wis.  477 ;  Iforris  v.  Show- 
erman,  2  Dougl.  (Mich.)  16 ;  SchuylkiU  Nov, 
Co.  V.  Moore,  2  Whart.  477.  Did  the  ques- 
tion relate  solely  to  deeds  executed  within  the 
last  decade,  the  respondents'  argument  would 
be  much  stronger. 

We  must  then  seek  elsewhere  to  ascertain 
the  meaning  of  the  words  under  considera- 
tion, as  the  words  were  of  doubtful  signifi- 
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cation.  Doubtless  the  circumstanoea  sur- 
rounding the  parties  at  the  time  the  granta 
were  made,  the  condition  of  the  race,  the 
size  of  the  apertures  through  which  wa- 
ter was  drawn,  the  capacities  of  the  wheels 
used,  and  many  other  facts  tending  to  throw 
light  on  the  apparent  intention  of  Uie  par- 
ties at  or  about  the  time  the  deeds  were  made» 
should  be  considered  upon  the  question. 
Garuon  v.  Madiffan,  15  Wis.  144,  82  AnL 
Dec.  659.  There  is  testimony  of  this  kind 
in  the  case,  and  the  appellants  claim  that  it 
clearly  demonstrates  that  the  practical  inch 
is  the  inch  which  the  deeds  should  be  con- 
strued to  convey.  This  testimonv  shows  that 
in  some  instances  the  apertures  or  the  wheels 
proposed  to  be  used  were  measured,  and  the 
number  of  inches  granted  was  fixed  thereby, 
also  that  among  many  practical  mill  men 
upon  Rock  river  the  term  ''square  inch"  was 
understood  to  mean  the  area  of  the  aperture. 
Direct  testimony  was  also  given  by  A.  Hyatt 
Smith  that  he  intended  by  his  grants  to  meas- 
ure the  inches  of  water  granted  by  the  superfi- 
cial area  of  the  aperture.  This  last  testimony 
was,  at  least,  of  doubtful  admissibility. 
Were  we  left  with  this  testimony  alone  on 
the  subject,  appellants*  contention  would, 
indeed,  be  strong.  There  is,  however,  other 
testimony  in  the  case  which  seems  to  us  of 
greater  significance  in  the  interpretation  of 
all  the  grants  under  consideration  than  that 
which  we  have  Just  noticed,  and  we  will 
briefiy  state  what  that  evidence  is.  In  Jan- 
uary, 1874,  an  equitable  action  was  com- 
menced in  the  United  States  circuit  court 
for  the  western  district  of  Wisconsin,  by 
Charles  D.  Mead,  as  trustee  of  the  separate 
estate  of  Ann  M.  0.  Smith,  against  Oliver 
B.  Ford  and  others,  being  a  large  majority 
of  the  then  owners  of  the  water  on  the  power, 
to  restrain  the  defendants  from  using  more 
water  than  the  plaintiff  claimed  they  were 
ej^titled  to  use.  Oliver  B.  Ford  was  the 
father  of  the  appellants,  and  their  rights  came 
through  him.  In  1854  A.  Hyatt  Smith,  then 
owning  an  undivided  three-fourths  interest 
in  the  dam  and  canal  and  the  water  theu 
unsold,  hod  executed  a  mortgage  to  secure 
payment  of  a  note  of  $95,000  to  Mead  as 
trustee  of  the  separate  estate  of  his  wife,  A  on 
M.  C.  Smith,  and  it  was  upon  his  interest 
as  such  mortgage  trustee  that  Mead  based  his 
right  of  action.  Answers  were  served  in 
the  action,  and  in  June,  1874,  a  stipulation 
was  entered  into  by  Mead  and  a  part  of  the 
defendants,  including  Ford,  selecting  one 
Hiram  F.  Mills,  a  water  engineer,  as  an  ex- 
pert to  go  to  JanesviDe  and  make  measure- 
ments,  serveys,  and  tests,  and  thereafter  to 
rightly  answer  interrogatories  bearing  on  the 
controversy.  In  pursuance  of  this  stipula- 
tion Mills  made  his  measurements  and  an- 
swered the  interrogatories  and  filed  his  report 
in  the  latter  part  of  the  year  1874.  Among 
those  interrogatories  was  the  following : 
"What  is  understood  by  square  inch  of 
water?"  and  to  this  he  answered,  **  The  square 
inch  of  water  as  it  is  understood  is  tbe  square 
inch  of  stream  of  water  where  the  particles 
are  all  moving  in  the  same  direction  as  the 
axis  of  the  stream  with  the  velocity  pro- 
duced by  the  head. "   It  will  be  seen  Uiat  this 
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is  the  theoretical  sqasre  inch.  The  action 
'was  never  brought  to  trial.  In  fact  no  farther 
steps  seem  ever  to  have  been  taken.  The 
reason  was  that  in  July,  1874,  a  decree  was 
entered  in  an  action  pending  in  the  United 
States  circuit  court  for  the  eastern  district  of 
TVisconsin,  brought  by  Judgment  creditors 
of  A.  Hyatt  Smith,  and  attacking  the  Mead 
trust  morteage  as  fraudulent,  which  decree 
adjudged  Uiat  the  mortgage  was  void  as  to 
such  creditors,  and  that  the  title  still  re- 
mained in  A.  Hyatt  Smith,  and  that  Smith's 
interest  be  sold  by  a  master  to  satisfy  the 
claims  of  such  Judgment  creditors.  It  can- 
not be  claimed,  for  obvious  reasons,  that  the 
Mills  report  had  the  effect  of  an  arbitration 
and  award,  though  no  objection  or  exception 
seems  ever  to  have  been  made  to  it  by  any 
of  the  parties ;  but  the  subsequent  acts  of  the 
parties  render  it  very  significant.  In  March, 
1875,  a  sale  was  had  by  a  master  in  chanceir 
of  the  interests  of  A.  Hyatt  and  Ann  M.  Cf. 
Smith  in  the  dam  and  power  under  the  decree 
in  the  creditor's  action,  and  the  same  was 
purchased  by  Oliver  B.  Ford  on  behalf,  of 
himself  and  a  syndicate  of  owneis  of  water 
upon  this  power  and  the  Monterey  water- 
power  below,  so  that  Smith  disappeared  as 
an  owner  of  any  part  of  the  power.  After 
this  sale,  and  in  August,  1875,  an  agreement 
in  writing  was  enterra  into  by  all  of  the  then 
owners  of  the  power,  incJuding  Oliver  B. 
Ford  and  Oliver  C.  Ford,  for  the  purpose  of 
establishing  a  plan  **  wherebv  the  said  water- 
power,  and  the  use  thereof,  may  be  judi 
ciously  managed  and  regulated  to  tbe  end 
that  the  rights  and  interests  of  the  respective 
parties  hereto  may  be  secured  and  promoted. " 
This  agreement  provided  that  the  dam  should 
be  at  once  repaired  by  a  committee  appointed, 
tlie  cost  to  he  apportioned  among  the  owners 
according  to  the  custom  tiieretofore  practiced ; 
tliat  an  iron  bolt  should  be  placed  in  the  pond 
above  the  dam  as  a  watermark  below  which 
the  water  should  never  be  drawn  except  for 
the  purpose  of  repairing  the  dam ;  that  when 
the  water  in  the  nver  was  insufficient  to  give 
al  1  the  owners  the  water  owned  by  them,  (and 
desi ji^nated  in  a  schedule  attached, )  then  the 
owners  of  junior  or  servient  water  diould 
cciisc  to  draw  so  much  as  may  be  necessary, 
and  as  shall  be  designated  by  the  engineer, 
until  the  water  in  the  river  is  again  sufficient 
to  supply  all ;  that  bulkheads  should  be  con- 
structed at  the  head  of  each  flume,  and  a 
uniform  system  of  gates  established  at  each 
Hume  for  the  delivery  of  water  to  each  owner, 
but  that  if  such  method  be  abused  by  the 
parties  the  engineer  should  have  power  to  reg- 
ulate  the  use  thereof;  and  that  the  engineer 
should  have  the  right  to  enter  on  the  premises 
and  buildings  of  the  parties  at  all  times 
for  the  purpose  of  discharging  his  duties. 
Kdward  Kuger  was  appointed  engineer  in 
charge  under  the  provisions  of  the  agreement. 
It  will  be  seen  at  a  glance  that  this  agreement 
contemplated  accurate  measurement  of  the 
water.  The  schedules  attached  gave  the 
number  of  inches  of  water  owned  by  each 
party  and  the  order  of  priority.  It  appears 
without  dispute  that  Edward  Kuger  acted  as 
engineer  under  this  agreement  for  four  years, 
ana  that  during  that  entire  time  he  measured 
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the  water  and  regulated  its  use  under  the 
terms  of  the  agreement ;  that  during  the  entive 
time  he  used  as  the  standard  of  measurement 
what  we  have  called  the  ''theoretical"  inch. 
He  says :  "  In  measuring  to  the  owners  under 
these  schedules,  I  gave  them  a  square  incdi 
measured  at  right  angles  with  its  flow  issuing 
with  the  velocity  oi  whatever  head  was  act- 
ing upon  it.  ...  I  did  not  at  any  time 
measure  to  them  as  a  square  inch  of  water  a 
volume  havin|^  a  cross-section  area  less  than 
a  full  square  inch.  I  never  heard  any  com- 
plaint as  regards  the  square  inch  that  they 
were  too  large  or  too  small.  I  do  not  rec- 
ollect hearing  any  complaint  of  the  measure- 
ment of  a  square  inch  of  water  as  defined  by 
Mr.  Mills  in  his  report  during  the  time  I  was 
measuring  water."  It  does  not  appear  that 
any  diiferent  rule  was  ever  used  in  measuring 
water  to  the  parties  in  this  case.  In  fact  it 
would  appear  that  it  was  never  systematic- 
ally measured  and  regulated  except  during 
the  four  years  that  Ruger  acted  as  engineer, 
and  it  does  not  appear  that  he  ceased  to  act 
as  engineer  on  account  of  any  dissatisfaction 
with  the  standard  of  measurement  used  by 
him.  Here,  then,  during  four  years,  was  a 
practical  construction  placed  by  all  the  par- 
ties then  interested  upon  the  terms  of  their 
conveyances,  and  the  construction  so  adopted, 
while  technical  and  arbitrary,  possessed  the 
merit  of  beine  definite  and  certain,  capable 
at  all  times  of  beinff  ascertained  with  math- 
ematical accuracy,  it  is  well  settled  that  the 
practical  construction  placed  by  the  parties 
m  interest  upon  doubtful  or  ambiguous  terms 
in  a  contract  will  exercise  great  and  some- 
times controlling  influence  in  determininir 
the  construction,  and  such  rule  is  founded 
upon  manifestly  lust  principles.  District 
of  CMumbia  v.  QaUdfwr,  124  U.  S.  605,  81  L. 
ed.  526 ;  Topliff  v.  TopUff,  122  U.  S.  121,  80 
L.  ed.  1110 ;  Pate  v.  French,  122  Ind.  10 ; 
NiUon  V.  Morse,  52  Wis.  240 ;  Hoemer  v.  Me- 
Donald,  80  Wis.  64.  While  this  rule  ap- 
plies  with  greatest  force  to  executory  con- 
tracts, it  is  by  no  means  confined  to  that  class, 
and  in  this  case  there  is,  furthermore,  an 
element  partaking  of  an  executory  nature  in 
the  convevances,  for  the  water  sold  is  con- 
tinually being  delivered.  We  have  con- 
cluded in  this  case  that  the  construction 
whidi  the  owners  of  the  power  for  years 
placed  upon  the  terms  of  their  grants,  it  ap- 
pearing that  such  construction  is  reasonable 
and  definite,  should  and  must  prevail.  We 
adopt  the  cx>n8truction  which  the  parties  have 
adopted,  the  construction  which  admits  of 
no  doubt  as  to  the  amount  of  water  called 
for,  which  can  always  be  defined  and  ascer- 
tained with  mathematical  certainty,  and 
which  seems  to  do  justice  to  all  parties  in 
interest,  namely,  the  construction  that  a 
''square  inch  of  water,"  as  used  in  the  deeds 
in  this  case,  means  what  we  have  termed  the 
"theoretical  square  inch." 

2.  As  to  the  amount  of  the  reserved  or  "  Big 
Mill"  water.  As  will  be  noticed  by  reference 
to  the  statement  of  facts,  there  was  a  reser- 
vation made  in  all  the  early  deeds  of  water 
upon  this  power  of  '^  water  sufficient,  judi- 
ciously applied,  to  drive  six  run  of  mill- 
stones and  necessary  machinery. "    The  Ian- 
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guage  yaries  somewhat  in  some  of  the 
conveyances,  but  the  differences  are  not  ma- 
terial. The  water  was  reserved  for  the  use 
of  the  ''Big  Mill,^  so  called,  and  by  means 
of  the  water  so  reserved  the  "Big  Mill,** 
with  six  run  of  stone,  was  operated  until  its 
destruction  by  fire  in  1871,  after  which  time 
8,200  inches  of  such  reserved  or  **Big  Mill" 
water  have  been  sold  in  parcels.  If  there  is 
any  excess  over  3,200  inches  in  this  reserved 
water  the  appellants  are  shown  to  be  the 
owners  of  one  half  such  surplus,  and  they 
contend  that  the  circuit  court  erred  in  hold- 
ing that  the  amount  of  the  reserved  or  **  Big 
Mnl"  water  was  8,200  inches,  and  no  more. 
The  doctrine  of  practical  construction  is  ap- 
plicable with  reference  to  this  reservation  as 
well  as  with  reference  to  the  grant  of  water. 
The  amount  reserved  is  not  definite  in 
amount.  Different  wheels  will  use  different 
amounts  of  water,  and  thus  the  reservation 
cannot  be  said  upon  its  face  to  fix  any  certain 
amount  of  water.  The  circuit  court  found, 
and  the  facts  seem  to  be,  that  8, 200  square 
inches  of  water  at  a  head  of  four  feet  are  now, 
and  always  have  been,  a  sufiScicnt  amount  to 
drive  six  run  of  millstones  and  necessary 
machinery ;  that  the  amount  of  such  reserva- 
tion has  always  been  treated  by  all  the  par- 
ties interested  as  8,200  square  inches;  that 
the  primary  owners  at  the  times  when  the 
various  conveyances  were  executed  repre- 
sented that  the  amount  reserved  was  8,200 
inches  under  a  head  of  four  feet ;  that  In  all 
the  numerous  assessments  made  for  repairing 
or  rebuilding  the  dam  and  canal,  beginning 
in  1861  and  running  down  to  a  recent  perioa 
before  this  suit  was  commenced,  said  reserved 
water  has  always  been  represented  by  the 
owners  as  being  8,200  square  inches  at  a 
four- foot  head,  and  has  always  been  assessed 
at  8, 200  inches.  Elements  of  estoppel  would 
seem  to  be  present  here  as  well  as  practical 
construction  bv  the  parties.  We  think  we 
need  not  extena  the  discussion  of  this  branch 
of  the  case.  The  circuit  court  was  plainly 
right  in  holding  that  the  ''Big  Miir  water 
is  8,200  inches,  and  no  more. 

8.  As  to  the  ownership  of  the  dam,  and  as 
to  whether  there  is  any  surplus  water  in  the 
river  over  and  above  18,632  square  inches  at 
a  head  of  four  feet.  These  questions  are 
closely  connected,  and  mav  best  be  considered 
together.  The  finding  of  the  circuit  court 
was  that  the  owners  of  the  perpetual  use  of 
water  have  become  the  sole  owners,  as  tenants 
in  common,  of  the  dam  and  power,  and  that 
all  the  water  furnished  by  the  dam  had  been 
sold  by  the  primary  owners.  In  holding 
that  the  owners  of  water  rights  are  sole 
owners  of  the  dam  the  circuit  court  un- 
doubtedly followed  the  principle  laid  dovni 
by  this  court  in  the  case  of  Smith  v.  Ford,  48 
Wis.  116.  The  late  Mr,  Justice  Taylor  there 
says  (page  166)  with  reference  to  this  same 
dam  and  power :  "  It  seems  clear  to  us  that 
when  the  original  owners  had  conveyed  all 
the  water  afforded  by  the  dam,  and  had  re- 
lieved themselves  from  maintaining  the  same 
by  covenants  requiring  the  grantees  to  main- 
tain it,  such  grantees  would  own  the  same  as 
tenants  in  common,  each  owning  such  pro- 
portion as  his  quantity  of  water  bore  to  the 
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whole  quantity  afforded  by  the  dam."  If 
there  is  any  water  in  the  power  still  unsold, 
the  appellants,  as  heirs  of  Oliver  B.  Ford, 
are  owners  of  an  undivided  one  quarter  there- 
of,  being  the  Walker  interest,  which  was 
deeded  to  Oliver  B.  Ford  in  January,  1874 ; 
they  also  own  2300-4365  of  the  Smith  and 
Doe  three  fourths  thereof  by  virtue  of  the 
purchase  made  at  the  master's  sale  by  Oliver 
B.  Ford.  The  circuit  court  found,  upon 
conflicting  evidence,  that  the  river  will  sup- 
ply, for  continuous  use,  at  its  ordinary  stage, 
with  its  natural  volume  made  uniform  by  an 
artificial  reservoir  called  the  "Indian  Ford 
Dam,"  from  eight  to  ten  thousand  square 
inches  of  water  at  a  head  of  four  feet,  and 
will  not  supply  more  than  13.532  square 
inches  at  any  time,  unless  it  be  for  a  very 
short  period,  during  an  unusually  high  stage 
of  water.  Undoubtedly,  it  is  the  amount 
furnished  at  the  ordinary  stage  which  must 
control  in  determining  the  capacity  of  the 
river,  and  accepting,  as  we  do,  this  finding 
as  settling  the  question  as  to  Uie  amount  ot 
water  supplied  by  the  river  at  a  four- foot 
h^,  it  appears  at  once  that  the  entire  amount 
has  been  sold,  and  more.  But  it  appears 
that  the  dam  has  been  maintained  for  manj 
years  at  a  height  which  furnishes  a  head  of 
between  seven  and  eight  feet.  It  is  plain 
that  the  quantity  of  water  necessary  to  pro- 
duce a  given  amount  of  power  is  reduced  as 
the  head  is  increased.  By  the  expert  testi- 
mony it  appears  that  if  we  call  a  square  inclk 
of  water  at  a  four- foot  head  one,  the  fraction 
of  a  square  inch  which  will  produce  the  same 
power  under  a  head  of  seven  feet  is  4819. 
The  volume  of  water  in  the  river  is  not  in- 
creased by  the  raising  of  the  head,  but  the 
power  furnished  is  largely  increased.  Using 
the  rule  above  quoted,  we  find  that  the  same 
power  produced  bv  18,682  square  inches  at  a 
four- foot  head  will  be  produced  by  6,844.47 
square  inches  at  a  seven -foot  head.  The 
deeds  of  water  uniformly  convey  a  given 
number  of  square  inches  of  water  at  a  four- 
foot  head,  or  water  sufficient  under  any 
greater  head  to  be  equivalent  in  power. 
Under  this  language  it  is  claimed  by  appel- 
lants that  at  a  head  of  seven  feet  only  5, 844. 47 
inches  of  water  have  been  conveyed,  and  the 
river  furnishing,  as  found  by  the  court,  in 
its  ordinary  yolume,  at  least  8,000  square 
inches,  there  is  an  unconveyed  surplus,  a 
part  of  whicJi  belonged  to  Oliver  B.  Ford  as 
grantee  of  the  remaining  rights  of  Walker, 
tiie  primary  owner  of  one  quarter  of  the  dam 
and  power,  and  as  purchaser  of  a  part  of  the 
remaining  rights  of  A.  Hyatt  Smith  imder 
the  master's  sale  in  1876.  This  claim,  we 
are  satisfied,  cannot  and  ought  not  to  prevail. 
In  the  first  place,  it  is  settled  in  the  case  that 
the  dam  was  not  built  by  the  primary  own- 
ers  themselves  to  a  height  sufficient  to  pro- 
duce any  greater  head  than  four  feet.  It 
would  be  a*'fruitless  waste  of  time  to  go  over 
the  vast  amount  of  testimony  on  this  point ; 
it  was  conflicting,  and  the  flnding  of  the  cir- 
cuit court  settles  the  question.  The  increase 
in  the  height  of  the  dam  and  consequent  in- 
crease of  head  has  been  made  at  the  expense 
of  the  grantees  of  the  use  of  water  and  the 
owners  of  the  reserved  or  "  Big  Mill"  water 
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In  proportioDate  shares.  The  amount  thus  ex- 
pended at  various  times  exceeds  $50,000. 
Time  after  time  has  the  dam  been  partially 
gwept  awaj  by  freshets,  or  worn  out  by  or- 
dinary wear  and  tear,  and  been  rebuilt,  made 
fttronger  and  improved  by  the  owners  of  the 
water  rights,  ana  without  help  from  the  pri- 
mary owners,  save  as  thev  contributed  their 
proportion  as  owners  of  the  8,200  square 
Inches  of  reserved  or  **Big  Mill"  water.  By 
reason  of  these  expenditures  so  made,  there 
now  exists  a  substantial,  solid  dam,  giving  a 
permanent  head  of  at  least  seven  feet.  In  place 
of  an  unsubstantial  affair  of  brush,  logs  and 
stone,  which  allowed  much  water  to  pass 
through  it,  and  afforded  a  head  of  but  four 
feet.  As  has  been  said,  the  primary  owners 
never  contributed  to  the  assessments  for  re- 
pairs and  rebuilding  in  their  capacity  as 
owners  of  surplus  water.  The  assessments 
were  all  made  in  the  following  manner :  The 
amount  to  be  exi>ended  was  determined,  and 
the  rate  of  assessment  per  inch  found  by 
dividing  that  sum  by  an  aggregate  amount 
composed  of  the  total  number  of  square 
inches  of  water  which  had  been  sold  and  the 
8.200  inches  reserved  for  the  "Big  Mill." 
The  rate  being  thus  established,  each  owner 
paid  his  assessment  according  to  the  number 
of  inches  he  owned.  Now  to  hold' that  these 
owners  of  water  have  by  their  expenditures 
created  a  surplus  of  water  which  belongs  to 
the  original  proprietors  is  manifestly  most 
unjust  and  inequitable. 

In  1875  Oliver  B.  Ford  possessed  all  the 
rights  that  the  appellants  now  have,  and  he 
entered  into  the  agreement  for  the  measure- 
nient  of  water  and  regulation  of  the  power 
heretofore  described  in  this  opinion.  In  this 
agreement  it  was  recited  that  the  parties 
own  or  claim  to  own  the  title  to  the  water- 
power  in  question,  and  a  schedule  was 
attached  showing  the  amount  of  water 
claimed  by  each  owner,  many  of  whom  are 
parties  to  this  action ;  but  we  look  in  vain 
to  find  any  claim  by  Oliver  B.  Ford  that  he 
owned  a  large  surplus  of  water  over  and 
above  the  amounts  covered  by  the  deeds. 
The  case  shows  that  from  beginning  to  end 
in  the  history  of  this  power  the  owners  of 
the  sold  water  and  the  reserved  water  have 
invariably  treated  each  other  as  the  owners 
of  the  dam  and  all  its  power  in  proportion- 
ate shares  according  to  the  number  of  inches 
owned.  They  have  bought,  mo^tgaffed,  and 
flold  on  that  basis;  they  have  levied,  col- 
lected, and  expended  assessments  for  repairs 
and  rebuilding  on  t^at  basis ;  they  have  al- 
"ways  used  the  water  on  that  basis,  each  party 


claiming  and  usinp^  the  number  of  inches  to 
which  he  was  entitled  under  whatever  head 
the  dam  at  the  time  afforded ;  they  have  en- 
tered into  mutual  agreements  for  measuring, 
and  paid  ratable  contributions  to  an  engineer 
for  regulating  the  use  on  that  basis;  they 
have.  In  connection  with  other  owners  of  wa- 
ter powers  on  Rock  river  at  Beloit  and  Rock- 
fora,  constructed  a  reservoir  dam  at  or  near 
Koshkonong,  by  means  of  which  the  flow  of 
water  is  regulated  and  the  ordinary  flow  in- 
creased in  dry  seasons.  It  seems  plain  that 
the  excess  of  power  has  been  in  fact  created  by 
the  purchasers  of  water  rights,  and,  if  it  were 
necessary,  it  would  not  seem  to  be  very  diffi- 
cult to  hold  that  the  primary  owners  and  the 
appellants,  who  claim  as  iprantees  of  the  pri- 
mary owners,  are  estoppedat  this  period  from 
claiming  that  this  excess  of  power  still  be- 
longs to  them ;  but  it  is  not  necessarv  to  in- 
voke the  principle  of  estoppel.  When  the 
primary  owners  had  conveyed  and  reserved  in 
the  aggregate,  18,582  square  inches  of  water 
at  a  four-K)ot  head,  and  exacted  the  covenants 
for  repair  and  maintenance,  they  had  un- 
doubtedly conveyed  the  dam  and  the  rieht  to 
maintain  It,  beoiuse  they  had  sold  all  the 
water  the  dam  afforded,  and  compelled  the 
grantees  to  maintain  it.  Smith  v.  Fbrd,  su- 
pra. Thereafter  their  only  interest  in  the 
dam  was  as  owners  of  the  8,200  inches  of  re- 
served water.  And  when,  at  a  subsequent 
period,  an  owner  of  the  perpetual  right  to  use 
a  definite  quantity  of  water  at  a  four- foot 
head,  who  was  by  virtue  of  such  ownership, 
and  of  that  alone,  the  owner  of  a  proportion- 
ate share  of  the  dam,  deeded  his  rights  to  an- 
other, and  exacted  a  covenant  to  maintain, 
we  think  it  clear  that  he  deeded  the  interest 
in  the  dam  and  power  which  he  then  had, 
whether  he  acquired  that  interest  entirely  by 
virtue  of  his  original  purchase  or  jointly  by 
virtue  of  his  purchase  and  his  subseauent  ex- 
penditures. We  cannot  divide  the  aam  by  a 
horizontal  line  at  a  point  where  it  would 
furnish  a  head  of  four  feet,  and  say  that  all 
above  this  line  belongs  to  the  primary  own- 
ers. The  inequitable  character  of  such  a 
ruling  is  too  plain  to  require  further  com- 
ment. This  disposes  of  the  points  raised  and 
discussed  by  the  appellants. 

Ohi^  Justice  Cole  took  part  in  the  decision 
of  this  action,  as  well  as  in  the  decision  of  the 
case  of  Jackson  MiUing  Go.  v.  Ohandos,  (de- 
cided herewith,)  52  N.  W.  Rep.  750. 

Judgment  affirmed. 

Cassoday  and  Pinnay*  JJ,,  took  no 
part. 
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in  Brr,, 

V. 

Robert  JEFFERSON. 

( Ga. ) 

*1.   ▲  colored  pmemenger  upon  a  raCU 

^Headnotes  by  Gk>BSB,  J. 


way  train  is  entitled  to  tbe  same  pro- 
tection against  drunken  and  violent  men  seek 
ing  to  molest,  outraffe,  and  humiliate  him  as  a 
white  passenger.  This  proteotion  must  be  af- 
forded by  the  conductor  to  the  extent  of  all  the 
power  with  wMch  he  is  clothed  by  the  company 
or  by  the  law,  and  his  failure  to  afford  it,  when 
be  hsB  acknowledged  that  there  is  ocoaaion  for 


NOTL— For  the  duty  of  a  carrier  to  protect  a 
pminnfrer  from  aoault  by  a  fellow  pasBenger,  see 
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See  also  47  L.  R.  A.  120. 
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hl8  iDterferenoe,  will  subjeofc  the  oompany  to 
liability  in  damages. 
8.   ATerdletlbr$i,OOOto  thiBoasewasnot 

•zceasive. 

(May  2, 1800.) 

ERROR  to  tbe  City  Court  of  Atlanta  to  re- 
view a  Judgment  in  favor  of  plaintiff  in 
an  action  brought  to  recover  damages  because 
of  defendant's  failure  to  protect  plaintiff  while 
a  passenger  on  its  road  from  the  assaults  and 
Indignities  of  fellow  passengers.     Afflrmed. 

From  the  official  report  it  appeared  that 
Jefferson  sued  title  railroad  company  for 
damages  on  account  of  an  nssault  and  battery 
committed  upon  him,  while  a  passenger  on 
the  train  of  defendant,  by  two  intoxicated 
men,  who  came  into  the  car  in  which  plaintiff 
was  seated,  and  where  he  was  conducting  him- 
self iu  a  proper  manner,  and  in  which  it  ^as 
proper  for  him  to  be.  The  declaration  also 
alleged  that  he  called  on  the  conductor  of  the 
train  to  protect  him,  and  the  conductor  only 
smiled  and  walked  off  without  interfering  or 
attempting  to  interfere,  without  doing  any- 
thing to  relieve  plaintiff  from  his  embarrassing 
and  dangerous  condition,  and  without  even  so 
much  as  speaking  to  the  men  assaulting  plain- 
tiff, etc.  The  plaintiff  obtained  a  verdict  for 
$1,000,  and  defendant  moved  for  a  new  trial, 
whidi  motion  was  overruled,  and  it  excepted. 
The  grounds  of  the  motion  were  that  the  ver- 
dict was  contrary  to  evidence,  without  evidence 
to  support  it,  decidedly  and  strongly  against 
the  weight  or  the  evidence,  showmg  undue 
bias  and  prejudice  agsiost  defendant,  and  for 
an  amount  grossly  excessive.  Also,  because 
tiie  court  charged:  *'To  this  end,  our  law  in- 
vests conductors  of  passenger  trains  with  all 
the  powers,  duties  and  responsibilities  of  police 
officers,  while  on  duty  on  trains.  When  a 
person  is  guilty  of  disorderly  conduct,  or  uses 
any  ohscene,  profane,  or  vulgar  language,  in 
passenger  trains,  the  conductor  may  stop  the 
train  at  the  place  where  the  offense  is  commit- 
ted, or  at  the  next  stopping  place  of  said  train, 
and  eject  such  passenger,  and  the  conductor 
may  command  the  assist  ance  of  tbe  employes 
of  the  company  and  of  the  passengers  on  the 
train  to  assist  in  such  removal;  or  the  con- 
ductor may  detain  a  disorderly  passenger,  and 
deliver  him  over  to  the  authorities.  The 
error  alleged  as  to  this  charge  was  because  de- 
fendant would  not  be  liable  in  damages,  nor 
negligent  in  fact,  while  the  conductor  was  act- 
ing in  the  duty  of  a  police  officer.  The  charge 
misled  the  jury  in  causing  them  to  think  that 
this  police  provision  added  to  the  measure  of 
defendant's  duty  to  passengers,  and  in  such 
way  augmented  plaintiff's  damages. 

Metars.  Jackison  A;  Jackson  for  plain- 
tiff in  error. 

Me$»rs,  Thomas  A  Strickland  and 
Alexander  A  LaAibdin  for  defendant  in 
error. 

Oober»  J»,  delivered  the  opinion  of  the 
court: 

The  official  report  sets  forth  the  facts.  The 
plaintiff  in  error  complains  that  the  verdict  is 
contrary  to  law  and  contrary  to  evidence. 
Complaint  is  made,  further,  that  the  court 
erred  in  giving  in  charge  to  the  jury  the  fol- 
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lowing:  "To  this  end,  our  law  invests  con- 
ductors of  passeuger  trains  with  all  the  powers^ 
duties,  ana  responsibilities  of  police  officers 
while  on  duty  on  trains.  When  a  person  is 
guilty  of  disorderly  conduct,  or  uses  any  ob- 
scene, profane,  or  vulgar  language,  in  pas- 
senger trains,  the  conductor  may  stop  the  train 
at  the  place  where  the  offense  is  committed,  or 
at  the  next  stopping  place  of  said  train,  and 
eject  such  passenger,  and  tbe  conductor  may 
command  the  assistance  of  the  employes  of  tbe 
company  and  of  tbe  passengers  on  the  train  to 
assist  in  such  remo^:  or  the  conductor  may 
detain  a  disorderly  passenger,  and  deliver  him 
over  to  the  authorities."  The  plaintiff  was  a 
colored  man;  was  a  passenger  on  defendant's 
railroad  train  from  Atlanta  to  Athens.  He 
had  paid  full  fare  for  a  ticket,  and  was  in  his 
proper  place,  fle  had  complied  with  all  tbe 
obligations  put  upon  him  by  the  law  to  entitle 
him  to  be  carried  to  his  destination  by  this  de- 
fendant. Upon  it  was  the  duty  of  carrying: 
him  with  extraordinary  diligence  on  behalf  of 
itself  and  agents,  to  protect  his  life  and  per- 
son, though  not  liable  for  injuries  to  the  per- 
son after  having  used  such  diligence.  During 
the  course  of  his  journey,  the  plaintiff  was  in- 
sulted, assaulted,  and  beaten.  He  was  curbed 
and  abused  hy  two  drunken  passengers.  The 
conductor  was  appealed  to,  and  refused  to 
interfere.  The  plaintiff  was  made  to  dance 
and  sing.  He  was  subjected  to  many  indig- 
nities. Under  the  facts,  the  question  presen  ted 
is  a  new  one  in  this  state.  From  Hutchinson 
on  Carriers,  §  505,  we  have:  "The  passenger 
is  entitled  to  not  only  every  precaution  whicb 
can  be  used  for  his  personal  safety  by  tbe  car- 
rier, but  also  to  respectful  treatment  from  hia» 
and  bis  servants.  From  the  moment  the  rela- 
tion commences,  as  has  been  seen,  the  passen- 
ger is  in  a  peat  measure  under  the  protection 
of  the  earner,  even  from  the  violent  conduct 
of  other  passengers  or  of  strangers  who  may  be 
temporarily  upon  bis  conveyance."  Section 
596:  "The  carrier's  obligation  is  to  carry  his 
passenger  safely  and  properly,  andtotieathim 
respecnully;  and,  if  he  intrusts  tbe  perform- 
ance of  this  duty  to  his  servants,  the  law  holds 
him  responsible  for  the  manner  in  which  they 
execute  the  trust."  The  law  now  seems  "lo 
be  well  settled  that  the  carrier  is  obliged  to 
protect  his  passenger  from  violence  and  insult, 
from  whatever  source  arising.  He  is  not  re- 
garded as  an  insurer  of  his  passenger's  safety 
against  every  possible  source  of  danger,  but  he 
is  bound  to  use  all  such  reasonable  precautions 
as  human  judgment  tind  foresight  are  capable 
of  to  make  his  passenger's  journey  safe  and 
comfortable.  He  must  not  only  protect  bis 
passenger  against  the  violence  and  insults  of 
strangers  and  copassenger's,  but,  a  fortiori^ 
against  the  violence  and  insults  of  nis  own 
servants."  These  men,  whose  acts  are  set 
forth  in  this  record,  amused  themselves  by 
tormenting  and  insulting  tbis  plaintiff.  ft 
seems  that  the  conductor,  signaling  with  a 
wink,  was  willing  that  it  should  90  on.  The 
defendant  company,  through  tbis  representa- 
tive, forgot,  for  the  time,  that  it  had  this 
plaintiff's  money  in  its  coffers,  and  was  under 
contract  and  obligation  to  carry  him  safely 
and  comfortably.  Tbis  conductor  placed  his 
passenger  at  tbe    meroy   of   these   drunken 
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bnitei,  for  their  distraction  and  occupation. 
It  would  be  strange,  indeed,  if  there  were  no 
law  to  extend  protection  to  passengers  under 
such  circumstances.  It  would  follow  that  the 
good  and  pure  women  of  this  state  have  no 
protection  on  railroad  trains  beyond  what  it 
suits  conductors  to  give  them,  and  that  they 
are  subject  to  the  insults  of  any  beast  whose 
liquor  and  last  combine  for  an  assault  There 
are  few  conductors  who  would  see  a  passenger 
mistreated;  the  law  says  no  conductor  shall 
permit  it.  The  postulate  of  the  plaintiff  in 
«rior  demands  too  much.     This  verdict  is  not 


contrary  to  the  law  and  the  evidence.  Thers 
was  no  error  in  giving  in  charge  to  the  Jury 
the  law  in  reference  to  the  police  powers  of 
conductors.  The  statute  gives  to  conductors 
this  power,  and  when  it  is  necessary,  it  is  in- 
cumbent upon  them  to  make  a  reasonable  use 
of  it.  Ajb  to  the  other  points,  no  error  appears. 
Judgm&nt  (tfflTMScU 

Oobert  /.,  presiding,  by  consent  of  parties, 
in  place  of  Siminons,  J,,  absent  from  provi- 
dential causeu 


WASHINGTON  SUPREME  COURT. 


Be  ESTATE  OP   Frank  E.   SMITH,   De- 
ceased. 


Lydia  SMITH.    Appt., 

V, 

WilUam  H.  FIFE,  Seept. 
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The  marrUkgre  of  »  party  to  »  divoree 
suit  with  a  third  peraon  before  the  ex- 
piration of  the  time  for  an  appeal  ie  a 
nullity  although  no  appeal  is  taken  and  the 
parties  live  together  as  husband  and  wife  until 
one  of  them  dies,  under  Wash.  Code  1881,  f  8008, 
declaring  that  the  court  shall  order  ^*a  full  and 
complete  di9M>Iutlon  of  the  marriage**  but  pro- 
riding  that  neither  party  ahaU  be  capable  of  con- 
tracting marriage  with  a  third  person  until  the 
time  for  an  appeal  expires. 

(August  12,  180S.) 

APPEAL  by  petitioner  for  letters  of  admin- 
istration upon  the  estate  of  Frank  E. 
3Smlth,  deceased,  from  a  judgment  of  the  Su- 
])erior  Ck>urt  for  Thurston  County,  denying 
lier  application.    Affirmed. 

The  facts  sufficiently  appear  in  tbe  opinion. 


Jfestre.  Eddy*  Gordon  A  A^aew,  for 

appellant: 

No  appeal  was  ever  taken,  perfected,  or  at- 
tempted to  be  taken  or  perfected,  from  the  de- 
creeof  divorce  dissolving  the  marriage  rela- 
tions between  this  petitioner  and  her  former 
husband,  J.  Oal  McFadden,  bv  either  of  the 
parties  to  the  divorce  proceeding  mentioned; 
and  no  appeal  was  ever  taken,  perfected,  or  at- 
tempted to  be  taken  or  perfected,  from  the 
decree  of  divorce  dissolving  the  marriage  rela- 
tions between  the  decedent  Frank  E.  Smith 
and  Minnie  E.  Smith. 

Therefore  the  marriage  entered  into  by  and 
between  this  petitioner  and  the  decedent  Frank 
E.  Smith,  on  the  17th  day  of  October,  A.  D. 
1888,  was  to  all  intents  and  purposes  a  valid, 
subsisting  marriage.  Wash.  Code  1881, 
§1888. 

A  decree  of  divorce  In  this  state  effects  a  full 
and  complete  dissolution  of  the  marriage  rela- 
tions between  the  divorced  parties,  and  leaves 
them  each  free  with  full  capacity  to  marry 
a^ain  as  a  general  proposition,  and  that  clause 
of  the  statute  which  declares  them  incapable 
of  contracting  marriage  with  third  persons 
within  the  time  within  which  an  appeal  might 
be  taken  from  the  decree  of  divorce  and  until 
such  an  appeal  is  finally  determined,  if  taken, 


HiynL-  Effect  ttf  rioht  to  appeal  from  divorce  de- 
cree  on  party's  right  to  ntarn/* 

Tbe  above  decisioD  has  almost  an  exact  preoe- 
<\i^nt  In  Wllhite  v.  Wilhlte,  41  Kan.  164,  in  which 
tihe  Supreme  Court  of  Kansas  decided  that  a  prohi- 
bition In  the  Oregon  statute  against  remarriage 
ftiter  divorce  before  the  time  for  appealing  expired 
cinloas  an  appeal  had  been  taken  and  determined 
Hnado  the  marriage  of  a  party  before  the  expira- 
it  ion  of  sfuch  time  void. 

The  subsequent  marriage  of  a  defendant  In  a 
•€iivoroe  suit  pendmg  his  appeal  from  a  decree 
Against  him  defeats  tihe  appeal.  Garner  v.  Ghimer, 
:;8  Ind.  188;  Stephens  v.  Stephens,  61  Ind.  64S. 

No  other  decisions  have  been  found  which  clo8e*7 
4ipproach  the  question  above  decided.  Somewhat 
similar  to  this  question  is  that  of  the  validity  of  a 
inarriage  after  a  decree  niai  in  a  divorce  suit  which 
lias  not  yet  been  made  absolute;  such  marriage  is 
•declared  void  by  the  decisions.  Moors  v.  Moors, 
131  Maas.  282;  Cook  v.  Cook,  144  BCass.  163. 

Tbe  case  of  Cook  v.  Cook,  supra,  makes  a  very 

strong  apidlcatton  of  this  rule.    In  that  case  the 

eight  to  an  absolute  decreeliad  become  perfect  and 

it  was  expected  that  such  decree  would  be  obtained 

during  the  day  and  before  the  hour  fixed  for  the 
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subsequent  marriage.  Bat  this  was  not  done 
through  failure  of  the  attorney  to  present  the  ap- 
plication and  the  marriage  was  thereupon  entered 
into  upon  his  assurance  that  the  di\'oroe  was  al- 
ready absolute  without  the  entry  of  the  decree. 
Tbe  court  held,  on  tbe  contrary,  that  the  divorce 
had  not  yet  become  operative  because  the  absolute 
decree  had  not  been  entered  and  that  the  subse- 
quent marriage  was  void. 

But  in  Noble  v.  Noble,  L.  R.  1  Prob.  ft  Div.  6BI,  the 
court  held  that  such  subsequent  marriage  tf  made 
in  good  faith  after  decree  ntef  but  before  a  decree 
absolute  would  not  prevent  the  court  In  its  discre- 
tion under  the  Statute  80  ft  21  Tict;,  chap.  8&t  f  81« 
from  making  the  decree  absolute. 

More  remotely  connected  with  this  question  is 
the  decision  in  Cox  v.  Combs,  8  B.  Mon.  281,  that 
under  a  statute  allowing  only  the  injured  party  in 
a  divorce  suit  to  remarry,  and  restraining  such 
party  from  nuurrying  within  two  years  after  the 
decree  a  marriage  within  that  time  is  void. 

This  decision  leads  us  to  the  general  question  of 
the  elTect  of  prohibition  against  subsequent  mar- 
riage by  divorced  persons,  which  It  is  not  intended 
to  treat  in  this  noto»  B.  A*  B, 


6ee  also  38  L.  R.  A.  863. 
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reoo^izes  sucli  right  and  places  a  negative 
reetnctioD  thereon. 

Wash.  Ckxie  1881,  §  2008. 

It  is  an  abridgment  of  a  pre-existing  right. 
It  simply  prohifits  certain  persons  from  mar- 
rying under  certain  conditions  within  a  certain 
peri&,  leaving  the  right  to  marry  after  such 
period,  and  under  other  conditions  as  it  then 
found  it,  conferring  no  privilege  or  benefac- 
tion whatever. 

'*  Marriage  was  a  right  fundamental  in  the 
law  before  statutes  were  known,  and  all  statutes 
impeding  it,  being  in  derogation  alike  of  the 
prior  law  and  of  natural  right  are  by  the  ordi- 
nary rules  of  interpretation  to  be  construed 
strictly  as  operating  only  to  the  extent  required 
by  their  direct  and  express  words." 

An  executed  marris^e  is  not  a  contract;  or 
if  it  were,  an  executed  contract  of  the  ordinary 
sort  is  valid  though  made  in  violation  of  law. 
Bo  that  when  a  statute  simply  declares  how, 
by  whom,  or  under  what  formalities  marriage 
shall  be  solemnized,  or  even  goes  further  and 
commands  that  the  violators  of  it  be  punished, 
no  ordinary  reason  appears  why  the  marriage 
itself — a  right  which  existed  prior  to  and  inde- 
pendently of  the  enactment— should  therefore 
be  null,  unless  80  legidatiyely  declared. 

1  Bishop,  Mar.  Div.  &  Separation,  g  485. 

Unleas  statutes  creating  impediment  in  the 
way  of  marriage  contain  express  words  of  nul- 
lity, marriages  contracted  m  violation  thereof 
are  not  void,  and  at  most  only  voidable. 

Id.  §g  708-708;  Stewart,  Mar.  &  Div.  g  68; 
Meiiter  v.  Moore,  96  U.  8.  76-79,  24  L.  ed. 
836;  BlaeklnLm  v.  Orattford,  70  U.  8.  3  Wall. 
175.  185,  194,  18  L.  ed.  186,  194;  Park  v.  Bar- 
ron, 20  Ga.  702,  45  Am.  Dec.  641;  Jones  v. 
Jonee,  86  Md.  447, 11  Am.  Rep.  505;  Aakew  v. 
Dvpree,  80  Ga.  172;  Harrieon  ▼.  State,  22  Md. 
468;  Euiehifu  v.  Kimmea,  81  Mich.  126,  18 
Am.  Rep.  164;  Dyer  v.  Brannoek,  66  Mo.  891, 
27  Am.  Rep.  859;  Bdrgrovee  v.  Tftompeon,  81 
Miss.  211;  Peareon  v.  Hotoey,  11  N.  J.  L.  15. 

A  different  rule  than  the  foregoing  applies 
where  a  statute  confers  a  right  or  capadty  to 
marry  where  it  did  not  before  exist. 

1  Bishop,  Mar.  Div.  &  Separation,  1 486. 

After  the  decree  dissolving  a  valid  mar- 
riage each  of  the  parties  is  free  to  marry  unless 
there  is  a  statute  directly  prohibiting,  the  dcf- 
cree,  even  though  by  its  terms  releasing  only 
one  of  the  parties  from  the  marriage,  operat- 
ing, consequently,  the  same  on  the  other  also. 
The  divorce  to  have  this  effect  must  be  com- 
plete as  if  the  sentence  is  open  until  the  expi- 
ration of  the  time  for  appeal  or  until  the  de- 
cree nisi  is  made  absolute.a  marriaee  celebrated 
while  it  thus  remains  will  be  invaTid. 

2  Bishop,  Mar.  Div.  &  Separation,  §g  615, 
616. 

The  marriage  in  question  between  the  peti- 
tioner and  the  decedent  Frank  £.  Smith,  al- 
though celebrated  and  entered  into  contrary 
to  the  law  of  this  state  upon  the  subject  of 
divorce,  was  nevertheless  valid. 

Mown  V.  Mason,  101  Ind.  25;  Park  v.  Bar- 
ron, supra;  Stewart,  Mar.  &  Div.  §  58. 

The  petitioner  Lydia  S.  Smith  and  the  de- 
cedent Frank  E.  Smith  lived  and  cohabited 
together  as  husband  and  wife,  and  were  reputed 
to  be  such  husband  and  wife,  and  held  them- 
selves out  to  the  public  as  such  husband  and 
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wife  during  all  of  the  time  from  and  aft^r  tbcir 
marriage  on  the  17th  day  of  October,  A.  D. 
1881,  up  to  the  time  of  the  death  of  the  dece- 
dent Frank  £.  Smith.  The  time  within  which 
appeals  might  have  been  taken  from  the  de- 
crees of  divorce  expired  long  before  the  death 
of  decedent  Frank  E.  Smith,  and  petitioner 
and  decedent  lived  and  cohabited  together  as 
such  husband  and  wife  after  the  expiration  of 
such  periods  up  to  the  time  of  the  death  of 
decedent,  which  under  the  law  has  the  effect 
of  validating  and  giving  legal  ground  to  the 
marriage  entered  into  between  petitioner  and 
decedent. 

Mason  v.  Mason  and  Park  v.  Barron,  tupra; 
North  V.  North,  1  Barb.  Ch.  241.  5  L.  ed.  870. 
48  Am.  Dec.  778;  McReynoldsv,  BtaU  (Tenn.) 
7  Am.  L.  ^g,  N.  S.  786. 

Messrs.  Parsons  ft  Corell  for  respond- 
ent 

Seottf  J,,  delivered  the  opinion  of  the 
court: 

This  proceeding  is  based  upon  the  petition 
of  the  appellant  tor  letters  of  administration 
upon  the  estate  of  Frank  £.  Smith,  deceased, 
which  petition  was  made  by  her  as  his  widow. 
Respondent,  as  the  guardian  of  the  persona 
and  property  of  Harriet  Annie  Smith  and 
Mary  Frances  Smith,  minor  children  of  the  de- 
ceased, opposed  the  appointment  of  the  peti- 
tioner upon  the  grounds  that  the  deceased  and 
petitioner  were  never  lawfully  married  to  each 
other.  The  admitted  facts  upon  which  the 
matter  stands  are  as  follows:  The  deceased 
had  previously  been  married  to  another  wom- 
an, and  the  children  aforesaid  are  the  issue  of 
this  first  marriace.  On  October  6, 1888.  his 
said  first  wife,  Minnie  E.  Smith,  obtained  a 
divorce  from  him,  in  the  district  court  of  Pierce 
county,  in  this  state,  then  territory.  The  pe- 
titioner had  also  been  previously  married  to 
one  McFadden,  and  on  June  6,  1888,  she  ob- 
tained a  divorce  from  him  in  the  territorial 
district  court  of  Thurston  county.  The  de- 
ceased and  the  petitioner  were  married  Octo- 
ber 17.  1888,  at  Olympia,  in  Thurston  county. 
Said  Minnie  E.  Smith  and  said  McFadden  are 
both  living.  It  was  contended  that  both  the 
decedent  and  the  petitioner  were  incapable  of 
contracting  marriage  within  six  months  from 
the  time  of  the  rendering  of  the  decrees  of  di- 
vorce in  said  suits,  that  beine  the  time  allowed 
within  which  an  appeal  coulahave  been  taken. 
It  is  admitted,  however,  that  no  appeal  was 
taken  in  either  of  these  suits.  The  court 
below  denied  letters  of  administration  to  the 
petitioner  upon  the  ground  that  she  was  not 
the  widow  of  the  deceased,  and  she  appealed 
to  this  court.  It  is  admitted  that  said  parties 
lived  and  cohabited  as  husband  and  wife  until 
after  the  time  had  expired  within  which  an  ap- 
peal could  have  been  taken  in  either  of  those 
cases. 

We  have  lately  decided,  however,  in  the 
case  of  Be  McLaughlin's  Estate  (Wash.)  16 
L.  R.  A.  609,  that  there  could  be  no  com- 
mon-law marriage  in  this  state,  and  this  applies 
with  equal  force  to  the  marriage  here  in  con- 
troversy, for  the  territorial  statutes  then  in 
force  upon  this  subject  are  similar  to  the  ones 
now  in  existence.  It  is  contraded  by  the  ap- 
peUant  that  the  deceased  and  the  petitioner 
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were  lawfully  married  in  consequence  of  the 
ceremony  penormed,  notwithstanding  the  fact 
that  the  same  was  performed  within  the  six 
months  aforesaid.  Section  d008  of  the  Code 
of  1881  declares  that  the  court  shall  order  a 
full  and  complete  dissolution  of  the  marriage 
as  to  both  parties  in  granting  divorces,  and  it 
provides  **  that  neither  party  shall  be  capable 
of  contracting  marriage  with  a  third  person 
until  the  penod  in  which  an  appeal  may  be 
taken  under  the  proTisions  of  the  civil  practice 
Act  has  expired,  and,  in  case  an  appeal  is 
taken*  then  neither  party  shall  intermarry  with 
a  third  person  until  the  cause  has  been  fully 
determined."  Some  difficulty  arises  in  conse- 
quence of  a  seeming  conflict  between  the  first 
part  of  the  section  and  the  provision  therein 
contained.  The  first  part  of  the  section  directs 
that  in  eranting  a  divorce  the  court  shall  order 
a  complete  and  full  dissolution  of  the  marriage 
as  to  both  parties.  The  provision,  however,  if 
given  force,  must  place  some  limitation  upon 
this,  in  that  a  decree  of  divorce  could  not  be 
full  and  complete  if  the  parties  are  not  allowed 
to  contract  marriage  with  other  persons  until 
the  time  for  an  appeal  shall  have  expired,  or, 
in  case  of  appeal,  until  the  same  shall  have 
been  determined.  If  the  provision  is  to  have 
any  force,  it  seems  to  us  it  must  limit  the  pre- 
ceding part  of  the  section,  and  the  divorce  can- 
not be  held  to  be  full  and  complete  until  the 
time  mentioned  in  the  provision  has  expired.  It 
is  full  and  complete  for  all  purix)ses,  exoeptins 
neither  party  shall  enter  into  a  marriage  with 
any  other  person  during  the  time  speciA^,  and 
it  must  be  a  limitation  upon  it  in  that  respect. 
During  this  time,  for  this  purpose,  the  decree 
of  divorce  is  suspended  ana  Inoperative  to  that 


extent  The  first  part  of  said  section,  declaim 
ing  that  all  divorces  should  be  full  and  com- 
plete as  to  both  parties,  may  have  been  in- 
tended to  prevent  the  granting  of  the  partial 
divorce — a  mensa  et  thoro— known  to  the  com- 
mon law;  or,  perhaps,  to  clearly  prohibit  the 
granting  of  divorces  which  would  leave  one  of 
them  capable  of  marrying  another  person  than 
the  former  spouse  and  the  other  incapable  of 
so  doing.  So  construed,  there  is  no  conflict 
with  the  provision  prohibiting  the  parties  from 
marrying  as  therein  specified .  Having  decided 
that  there  could  be  no  marriage  under  the 
common  law  between  these  persons,  it  follows 
that  their  having  lived  together  as  •  husband 
and  wife,  subsequent  to  the  time  in  which  an 
appeal  could  have  been  taken  in  either  of  said 
original  actions,  cannot  avail  the  petitioner 
anything,  for  the  same  did  not  constitute  a 
marriage.  Section  2380  declares  that  mar- 
riage is  a  civil  contract,  which  may  be  entered 
into  by  males  of  the  sge  of  21  years,  and  fe- 
males of  the  age  of  18  years,  wno  are  other- 
wise capable.  The  provision  aforesaid  of  sec- 
tion 2008  specified  that  neither  party  should 
be  capable  of  contracting  marriage  with  a 
third  person  until  the  time  for  an  appeal  had 
expired.  Consequently  these  parties  were  in- 
capable of  contracting  the  marriage  relation 
within  said  time,  and,  no  marriage  between 
them  having  been  solemnized  thereafter,  it 
follows  that  they  were  never  husband  and  wife 
as  to  each  other.  See  Oax  v.  Combs,  8  B.  Mon. 
231,  and  WWiite  ▼.  WUhiU,  41  Kan.  154. 

The  judgment  of  the  Superior  Court  ia  of- 
firmed, 

Anders*  Oh,  J.,  and  Dunbar,  Stiles* 
and  Hoyt*  J7.,  concur. 


MINNESOTA  SUPREME  COURT. 


Louis  T.  STEN8GAARD,  Appt, 

ST.  PAUL    REAL  ESTATE  TITLE  IN- 
SURANCE CO.,  Bespt. 


{• 


.Minn. ...» 


*!•  Where  a  policy  of  insurance  pro- 
vides that  any  untrue  answer  to  ques- 
tiODS  contained  in  the  application  shall  avoid 
the  policy,  the  answers  amount.  In  effect,  to  a 
warranty,  and  the  matter  of  their  materiality  Is 
not  open. 

8*  The  policy  beings  one  insuring  title  to 
real  estate*  one  of  the  questions  in  the  appli- 
oation  was,  ''Last  price  paid?*' and  the  answer 
was  **S11,000.'*  Held,  that  the  question  called  for 
the  actual,  and  not  merely  a  nominal  price,— of 
the  price  in  money  or  money^s  worth,— and  it  ap- 
pearlnir  that  although  the  consideration  stated  In 
the  deed  was  $11,000  the  transaction  was  really  a 
trade  of  mining  stock  of  little  value,and  $8,000  for 
the  land,  and  aiif  instruction  that  If  $8,000  and  the 
market  value  of  the  stock  amounted  to  $11,000, 
or  that  the  insured  honestly  beUeved  he  was  pay- 
ins  $11,000,  cash  value,  and  the  grantor  accepted 

*Headnotes  by  GiLnUiAir,  Oh.  J, 


It  as  that  amount  In  money,  they  should  find  ths 

"answer  true,  was  suffldently  favorable  to  the 
Insured,  In  an  action  on  the  policy. 

8.  There  is  no  presumption  that  the  stock 
of  a  corporation  Is  worth  par. 

4.  Heldt  that  the  refusal  of  the  trial 
court  to  permit  an  amendment  of  a 
pleading  was  not  an  abuse  of  discretion. 

6.  In  an  action  for  the  recoTory  of 
money*  what  questions  of  Ikct  shaU  be 
submitted  to  the  Jury  for  specific  findings  is  in 
the  discretion  of  the  trial  court 

6.  Where  the  answer  set  up  a  counter- 
claim upon  a  note  of  the  plaintiff  not  due  at 
the  time  of  the  trial,  and  no  objection  la  made 
that  it  is  premature,  but  the  case  is  tried  through- 
out, Including  the  charge  of  the  court,  not  ex- 
cepted to,  on  the  theory  that  It  is  a  proper  coun- 
ter-claim, the  plaintiff  must  be  held  to  have 
waived  the  objection  that  the  note  was  not  yet 
due. 

(July  IJB,  1803.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  District  Court  for  Ramsey  County  in 
favor  of  defendant  in  an  action  brought  upon  a 
policy  insuring  the  title  to  real  estate.  Jf- 
firmed. 


XozB.-/rhe  rapidly  increastng  business  of  In- 1  uable  as  Illustrating  the  application  of  insurance 
•u ring  real  estate  titles  renders  the  above  case  val-  I  law  tu  this  cluss  of  policies. 

17L.R.  A. 
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MuniBfiOTA  SUPKBICE    COUBT. 


JULT, 


The  facts  are  stated  in  the  opiDion. 

Mewn,  Willis  ft  Nelson  lor  appellant. 

MM8r9,  H«  F.  Stevens  and  Lusk,  Bunn 
A  Hadley,  for  respondent: 

When  the  parties  have  incorporated  a  rep- 
resentation in  the  contract,  and  agreed  that  the 
contract  shall  he  void  unless  it  is  true,  the  only 
question  remaining  is,  whether  it  is  true.  The 
parties  have  made  it  material,  and  no  Jury  can 
say  it  is  immaterial. 

Price  T.  Phanix  Mut,  L,  Ins.  Co,  17  Minn. 
497,  10  Am.  Rep.  166;  Oampbdl  v.  New  Eng- 
land Mut,  L.  Ins.  Go,  98  Mass.  881;  WiUon  v. 
Conway  F.  Ins,  Oo,  4  B.  I.  141;  Conover  ▼. 
Massachusetts  Mut,  L.  Ins.  Co.  8  Dill.  221; 
Juries  v.  Economical  Mut.  L,  Ins.  Co,  89  U. 
8.  22  Wall.  47,  22  L.  ed.  838;  jSitna  Life  Ins. 
Oo.  V.  France,  91  U.  8.  610,  28  L.  ed.  401; 
Anderson  v.  Fitzgerald,  4  H.  L.  Cas.  494; 
Oasenove  v.  British  Equitable  Ins,  Co,  6  C.  B. 
N.  S.  487;  1  May,  Fire,  Life  &  Ace.  Ins. 
§185. 

The  statement  of  the  last  price  paid  is  not 
akin  to  a  statement  of  value,  for  one  is  a  state- 
ment of  fact,  the  other  of  opinion.  And  even 
as  to  statements  of  value  in  applications  for 
insurance,  they  must  he  substantially  true  if 
the  parties  covenant  for  their  truth,  and  in  all 
oases  thev  must  he  true  to  the  best  of  the  ap- 
plicant's knowledge  and  belief. 

1  Wood,  Fire  fis.  g  266;  1  May,  Fire,  Life 
A  Ace.  Ins.  §  188,  e. 

Statements  by  a  vendor  of  the  price  he  paid 
for  propertv  are  not  opinions  but  statements  of 
fact,  and  if  knowingly  false,  may  give  the  vend- 
or an  action  for  deceit. 

Leake,  Cont  p.  866.  and  cases  cited;  Van 
Epps  V.  Harrison,fiWl\,  68,  40  Am.  Dec.  814; 
Rickey  v.  MorreU,  8  Cent.  Rep.  661, 102  N.  Y. 
468,  66  Am.  Rep.  824;  Benjamin,  Sales,  Ben- 
nett's  ed.  1888,  p.  449;  1  Bi^elow.  Fr.  492; 
Manning  v.  AV)ee,  11  Allen,  620. 

Insurance  is  a  contract  in  which  the  parties 
stand  in  a  relation  of  peculiar  trust  and  confi- 
dence. The  insurer  relies  on  the  representa- 
tions of  the  assured,  and  each  is  bound,  not 
only  to  observe  the  ordinary  rules  of  honesty, 
but  to  conform  to  a  higher  degree  of  good 
faith  commonly  designated  uberrima  fides, 

1  Phillips,  Ins._§  584;  McLanahan  v.  Vni- 
^ersallns.  Oo.  26U.  S.  1  Pet.  185.  7  L.  ed.  105. 

Giimian,  Oh.  /.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  upon  a  policy  issued  to 
plaintiff.  Insuring  the  title  to  real  estate.  The 
policy  refers  to  a  written  application,  and  pro- 
vides  that  "any  untrue  statement  or  suppres- 
sion of  a  matenal  fact  affecting  the  title,  or  any 
untrue  answer  to  questions  contained  in  said 
above  application,  by  the  insured  or  his  agent, 
shall  avoid  this  policy,  excepting  as  against  a 
mortgagee  not  privy  thereto."  The  applica- 
tion contains  this  provision:  "It  is  sgreed  that 
the  following  statements  are  correct  and  true, 
to  the  best  of  the  applicant's  knowledge  and 
belief  and  that  any  false  statement  or  any  sup 
pression  of  material  information  shall  avoid 
the  policy."  Then  follow  questions  by  the 
•company  and  answers  by  the  Insured,  among 
which  was:  Question.  "Last  price  paid  for 
the  property r  Answer,  ••$11,000."  The 
•pplication  was  signed  by  the  insured.    The 

17  L.  R.  A. 


breach  in  the  policy  consisted  in  this :  The  land 
belonged  to  one  Uihlein,  and  irome'Hately  prior 
to  the  issuance  of  tbe  policy  the  plaintm  pur- 
chased and  received  a  conveyance  from  a 
person  whom  he  supposed  to  be  Uihiein,  who, 
however,  was  not  uihlein,  but  falselj  person- 
ated him  and  forj^ed  the  deed,  wherefore  tbe 
plaintiff  (rot  no  title.  The  defense  was  based 
on  the  alleged  falsity  of  the  above  answer,  to 
the  knowledge  of  plaintiff.  There  is  also  a 
counter-claim  bssed  on  alleffstions  that  after 
the  policy  issued  the  plaintiff  issued  to  a  bona 
fide  mortgagee,  not  privy  to  the  false  answer, 
a  note  for  $4,500,  and  a  mortgage  on  tbe  land 
to  secure  it,  and  as  further  security  assigned 
the  policy  to  such  mortgagee,  and  Uiat  on  dis- 
covering that  plaintiff's  deed  was  forged  the 
defendant  paid  the  note  and  mortgage,  and  the 
same  were  assigned  by  the  holder  to  it.  The 
court  below  determined,  in  effect,  as  matter  of 
law,  that  the  above  answer  was  material,  and 
that,  if  plaintiff  knew  it  to  be  false,  it  avoided 
the  policy.  The  plidntiff  insists  that  it  was  doc 
material,  and  that  at  any  rate  its  materiality 
was  a  question  of  fact  to  be  determined  by  tbe 
Jury.  In  the  first  place  the  answer  to  the 
question,  "Last  price  paid?"  was  a  statement 
of  fact,  and  not  the  expression  of  an  opinion, 
as  a  statement  of  value  generally  is.  In  tbe 
second  place  the  effect  of  falsity  in  the  state- 
ments on  the  validity  of  the  contract  is  not 
made  to  defiend  on  the  intent  with  which  the 
statement  is  made,  as  that  the  intent  shall  be 
fraudulent,  but  on  whether  true  or  false,  to  the 
best  of  the  applicant's  knowledge  and  belief. 
Where  the  contract  Itself  does  not  stipulate 
the  effect  that  a  particular  false  statement  or 
representation  shall  have  on  the  contract,  or 
where  it  stipulates  merely  that  the  misrepre- 
sentation or  suppression  of  a  material  fact 
shall  avoid  it,  the  fact  misrepresented  or  sup- 
pressed must  have  been  material,  as  an  induce- 
ment to  enter  into  the  contract;  and  as  the 
materiality  must  be  shown  by  matters  outside 
the  terms  of  the  contract,  it  is  a  question  of 
fact.  But  the  parties  may  by  their  contract 
determine  the  materislity  for  themselves,  as 
where  they  stipulate  that  if  a  statement  of  fact 
made  by  one  of  them,  and  set  forth  in  the  con- 
tract, be  false,  it  shall  avoid  the  contract.  In 
such  esse  the  statement  is  in  effect  a  warranty. 
Whether  they  have  made  the  statement  mate- 
rial, and  in  effect  a  warranty,  is  a  question  for 
the  court,  to  be  determined  by  an  interpreta- 
tion of  the  contract  The  court  below  cor- 
rectly decided  tbe  question  in  this  casa 

The  "last  price"  referred  to  in  the  applica- 
tion, question  and  answer,  was  the  price  paid 
by  plaintiff  to  the  person  who  executed  tbe 
deed  to  him.  The  question  called  for  a  state- 
ment of  the  actual,  and  not  merely  a  nominal, 
price, — of  the  price  in  money  or  money's 
worth;  and  from  tbe  answer  the  defendant 
could  understand  nothing  else  but  that  the 
sum  stated  was  the  actual  money  price.  The 
evidence  of  the  plaintiff  showdd  lieyond  dispute 
that  in  the  deal  with  the  person  who  personated 
Uihlein,  and  which  resulted  in  the  deed  to 
plaintiff,  no  money  price  was  agreed  on;  that 
it  was  not  a  sale  for  money  or  money's  value, 
but  that  theplaintiff  holding  stock  in  a  mining 
oorpoiation  to  the  amount,  par  value,  of  $15,- 
000,  but  which,  as  the  Jury  find,  was  of  very 
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Utile  yalue  in  the  market  hi  St.  Paul,  where 
the  transaction  was  bad,  and  find  also  that 
plaintiff  knew  it  was  of  little  Talne,  he  trans- 
ferred the  stock  and  paid  $3,000  in  cash  for 
the  conveyance.  The  consideration  stated  in 
the  deed  was  $ll,0OO,~at  whose  suggestion 
inserted,  does  not  appear.  The  actualconsid- 
eration  was  the  stock,  of  little  yalue,  as  plain- 
tiff knew,  and  the  $8,000.  It  is  not  a  case,  as 
plaintiff  contends,  of  a  price  agreed  on  for  the 
kuid,  and  a  subsequent  tender  on  the  one  part 
and  acceptance  on  the  other  of  property  in  lieu 
of  money,  in  satisfaction  of  such  price.  It 
was  a  trade  of  stock  and  the  $3,000  for  the 
land.  The  charge  of  the  court  that  if  the  $8,- 
000  and  the  fair  market  value  of  the  stock  in 
the  8t.  Paul  market  aggre^ted  $11,000  the 
Jury  must  find  the  answer  m  the  application 
tme,  and  that  if,  from  the  evidence,  they  be- 
lieved that  plaintiff  did  not  know  the  stock 
to  be  of  little  value,  and  that  he  honestly  be- 
lieved he  was  paying  $11,000  in  full  cash  value, 
and  that  the  other  party  accepted  said  cash 
and  stock  as  and  for  $11,000  in  money,  they- 
should  filnd  the  said  answer  true,  was  certainly 
sufficiently  favorable  to  the  plaintiff.  If  there 
was  any  error,  in  view  of  the  evidence  in  the 
case,  it  was  not  against  him.  After  the  Jury 
retired,  they  returned  into  court,  and  the  court 
reiterated  the  instructions,  of  which  the  sub- 
stance is  above  stated;  and  neither  party  ex- 
cepted. Both  sides  appear  to  have  accepted 
such  instructions  as  a  correct  statement  of  the 
law  on  the  point.  The  instructions  requested 
by  plaintiff  were,  so  far  as  they  stated  the  law 
correctly,  and  were  applicable  to  the  case,  and 
not  likely  to  mislead,  given  by  the  court  in  its 
general  charge.  It  is  unnecessary  to  go  over 
them  in  detail,  further  than  to  say  this:  that 
if  in  any  case  the  receipt  in  the  deed  for  $11,- 
<N)0  coiud  be  prima  facie  evidence,  as  against 
one  not  a  party  to  the  deed,  of  the  payment 
of  that  sum  as  the  actual  price  of  the  land,  yet 
such  prima  facie  effect  was  so  completely  over- 
thrown by  the  plaintiffs  own  testimony  that 
it  would  have  been  idle,  and  probably  mis- 
leading, to  give  the  instructions  requested. 

There  is  no  such  presumption  as  that  the 
stock  of  a  corporation  is  worth  its  par  or  face 
value.  The  certificate  of  stock  is  not  an  obli- 
gation to  pay  money,  which  is  presumed  to  be 
worth  its  face,  because  every  one  is  presumed 
to  be  solvent  that  is  to  have  sufficient  property 
to  pay  all  his  debts.  It  is  only  evidence  tbat 
the  holder  has  an  interest  in  the  corporation, 
and  its  franchises  and  property,  in  the  propor- 
tion that  the  stock  held  by  him  bears  to  the 
whole  amount  of  stock;  but  it  is  no  evidence 
of  the  financial  standing  of  the  corporation,  nor 
of  the  value  of  its  franchises  and  property. 


The  plaintiff  haviuff  admitted  in  his  reply 
that  he  signed  the  application,  and  not  having 
alleged  that  when  signing  he  aid  not  know,  or 
ihtLt  he  had  been  deceived  as  to,  its  contents,  it 
was,  though  the  answers  were  written  by  de- 
fendant's secretary,  as  much  his  act  as  though 
he  had  written  the  answers  himself.  The  evi- 
dence offered  of  the  conversation  at  the  time 
between  him  and  the  secretary  was  therefore, 
if  offered  to  vary  the  effect  of  the  application, 
incom[)etent,  if  offered  for  any  other  purpose, 
it  was  immaterial.  The  application  for  leave 
to  amend  his  reply  so  as  to  make  the  evidence 
offered  admissible  was  addressed  to  the  discre- 
tion of  the  court,  and  allowing  him  the  benefit 
of  an  exception  to  the  ruling  of  the  coun  on 
the  application,  (and  all  that  he  can  claim  upon 
what  was  said  at  the  time  is  that  by  reason 
thereof  he  failed  to  take  an  exception,)  and  it 
will  be  of  no  avail:  for  we  see  no  reason  to 
think  the  discretion  was  not  judiciously  ex- 
ercised. To  submit  anv  question  of  fact  for 
a  specific  finding  upon  it  was  wholly  in  the 
discretion  of  the  trial  court,  so  it  was  not  error 
for  it  to  decline  to  submit  the  qucbtions  pre- 
pared by  plaintiff. 

The  note  of  plaintiff,  set  up  in  the  answer 
by  defendant  as  a  counter-claim,  and  upon 
which  a  recovery  for  the  fuU  amount  thereof 
and  interest  is  demanded  by  the  answer,  was 
not  due,  by  its  terms,  till  June  22,  1892, — lonj^ 
after  the  trial.  There  was  no  demurrer  to  the 
counter-claim.  The  reply  expressly  admits 
the  making  of  the  note  and  morfgage.  The 
note,  mortgage,  and  the  assignmcni  to  defend- 
ant were  introduced  in  evidence  by  defend- 
ant, without  objection.  The  court  mstructed 
the  jury  that,  if  they  found  for  the  plaintiff, 
they  should  assess  the  damages  upon  the  policy 
and  interest,  and  deduct  therefrom  the  amount 
of  the  note  and  mortgage  and  interest,  and,  if 
they  found  for  defendant,  they  should  render 
a  verdict  for  the  amount  of  the  note  and  inter- 
est. Ko  exception  was  taken  to  these  instruc- 
tions. From  first  to  last  of  the  record  there  is 
nothing  to  suggest  that  the  point  was  ever 
made  in  the  court  below  that  the  counter-claim 
could  not  be  allowed  because  the  nole  was  not 
yet  due.  We  think  that,  on  the  contrary,  it 
was  assumed,  and  the  cause  tried  and  submit- 
ted to  the  jury,  without  objection  by  anybody, 
on  the  theory  that  the  counter-claim  might  be 
allowed.  That  being  so,  the  plaintiff  waived 
the  objection  that  the  claim  to  recover  on  the 
note  was  premature. 

There  are  several  minor  assignments  of  error, 
none  of  them  well  taken,  and  none  of  which 
need  be  specially  mentioned. 

Judgment  affirmed. 


WISCONSIN  Supreme  court. 


Alfred   FELLOWS,  BespU, 
Mary  GILHUBER,  AppU 
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.) 


A  lower  of  a  hotel  is  not  liable  for  tilbu- 


ries to  a  sr^est  caused  by  an  awning^  al- 
though it  was  in  fact  defective  when  the  lease 
was  given  and  he  had  notice  at  the  time  of  the 
accident  of  its  dangerous  oondltion,  unless  it  is 
bis  duty  under  the  lease  to  repair  It. 

(May  24, 1802.) 


NOTB.— For  a  note  on  landlord's  liability  to  third 
persons  for  defective  condition  of  the  leased  prem- 
ises, see  Pell  v.  Beinhart  ( N.  Y.)  12  L.  B.  A.  843. 
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For  notes  on  landlord's  responsibility  for  iojuriea 
resulting  from  defects  in  portion  of  building  le- 
maining  In  his  possession,  see  DoUard  y.  Robert* 
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Wi8COJ4aur  SurBBics  Coubt. 


Mat^ 


APPEAL  by  defeDdant  from  a  Judgment  of 
the  Circuit  Court  for  Green  Lake  County 
in  favor  of  plain  tiff  in  an  action  brought  to 
recover  damages  for  personal  injuries  alleged 
to  have  resulted  from  defendant's  negligence. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Jdessrs,  Niskem  A  En^elbraoht,  for  ap- 
pellant: 

The  proximate  cause  of  the  fall  of  the  awn- 
ing was  not  its  weak  condition,  but  the  man 
striking  it  as  he  did.  Within  the  rule  as  to 
proximate  cause  the  nonsuit  should  have  been 
granted.  Defendant  had  a  right  to  assume 
that  drivers  in  the  driveway  would  use  ordi- 
nary care  at  least. 

I'Suth.  Damages,  pp.  56-70;  SpatUeUna  v. 
Sherman,  75  Wis.  77;  Marg  v.  Delaware  A  H, 
CavaX  Co.  54  Hun,  625;  Weit  Mahanop  Twp, 
V.  Watson,  8  Cent.  Rep.  248,  112  Pa.  576; 
Haufe  V.  Fulton,  29  Wis.  296.  9  Am.  Bep.  568; 
Kelley  v.  Fond  du  Lac,  81  Wis.  179;  JacJaon 
V.  BeUemeu,  80  Wis.  250;  Borchardi  v.  Wau- 
eau  Boom  Go.  54  Wis.  107,  41  Am.  Rep.  12; 
Cook  V.  Miltoaukes,  24  Wis.  270, 1  Am.  Rep. 
188. 

The  court  refused  to  submit  to  the  Jury  the 

2ue8tion  as  to  whether  defendant's  tenant, 
)avlin,  under  the  lease,  was  in  possession  of 
the  awning  and  hotel,  and  bound  to  keep  it  in 
repair. 

A  landlord  is  not  liable  for  the  negligence  of 
his  tenant,  over  whose  acts  be  has  no  control. 

LoweU  V.  SpatUding,  4  Cush.  277;  Bartlett  v. 
Boston  Oa$  Light  Co.  117  Mass.  538,  19  Am. 
Rep.  421;  Leonard  v.  Storer,  115  Mass.  86,  15 
Am.  Rep.  76;  Fish  v.  Dodge,  4  Denio,  811,  47 
Am.  Dec.  254;  OtoinneU  v.  Earner,  82  L.  T. 
N.  8.  885;  Pretty  v.  Bickmore,  L.  R  8  C.  P. 
401,  28  L.  T.  N.  8.  704;  Ckin^  v.  Bjn'ne,  58 
N.  Y.  129,  15  Am.  Rep.  891;  Harris  y.  Cohen, 
50  Mich.  824;  MeUen  v.  MorriU,  126  Mass. 
545.  80  Am.  Rep.  695. 

The  persons  injured  were  the  tenant's  cus- 
tomers. It  was  for  his  gain  they  were  there. 
He  alone  is  liable  for  the  injury,  and  the  ques- 
tion should  have  been  submitted  to  the  Jury. 

Bobbins  v.  Jo7i£s,  15  C.  B.  N.  8.  221;  Bur- 
dick  V.  0/ieadIe,  26  Ohio  8t.  898. 

Mr,  E.  S.  SrsLg/g  also  for  appellant. 

Messrs,  Eaton  s  Weed*  for  respondent: 

The  question  of  proximate  cause  is  a  ques- 
tion for  the  jury,  and  this  case  was  properly 
submitted  under  proper  instructions. 

Milwaukee  A  St.  R  B.  Co,  v.  KeUogg,  94  U. 
fi.  469.  24  L.  ed.  256;  Kellogg  v.  Chicago  db  N, 
W,  B.  Co,  26  Wis.  228,  7  Am.  Rep.  69;  F^nt 
V.  Toledo,  P,  di  W.B,  Co,  59  HI.  849,  14  Am. 
Rep.  18;  Atkinson  v.  Goodrich  Transp,  Co.  60 
Wis.  141,  50  Am.  Rep.  352,  and  cases  there 
cited. 

The  post  which  gave  way  had  been  in  an 
unsafe  and  dangerous  condition  prior  to  the 
making  of  the  lease  with  Davlin.  When 
such  state  of  facts  exists  the  lessor  cannot  re- 
lieve herself  and  compel  an  injured  party  to 
seek  his  or  her  remedy  against  a  tenant. 

Nor  does  even  the  entire  surrender  of  con- 


trol over  land  to  a  lessee  relieve  the  owner 
from  liability  to  third  persons  for  defects  wbicb 
existed  in  it  when  he  parted  with  control. 

8hearm.  &  Redf.  Neg.  ^  502;  Sicorda  v.  Ed- 
gar, 59  N.  Y.  28,  17  Am.  Rep.  295;  Davenport 
V.  Bvckman,  87 N.  Y.  568;  Mhody  v.  NewYork, 
48  Barb.  282;  Benson  v.  Suarez,  48  Barb.  408;. 
aConnor  v.  An&revoSy  81  Tex.  28. 

Where  property  was  leased  in  an  unsafe  coo* 
dition  for  the  use  to  which  it  was  to  be  put, 
and  the  owner  knew  or  by  the  exercise  of  rea> 
sonable  diligence  could  have  known  of  its  con- 
dition, and  one  who  is  lawfully  upon  th» 
premises  is  injured  in  consequence  of  this  con- 
dition, the  owner  is  liable. 

Todd  V.  Flight,  9  C.  B.  N.  8.  877;  NeUon  t. 
Liverpool  Breto.  Go.  L.*R.  2  C.  P.  Div.  811;^ 
Irvine  v.  Wood,  51  N.  Y.  224,  10  Am.  Rep. 
608;  Albert  ▼.  State,  66  Md.  825,  69  Am.  Rep. 
159. 

Where  a  buUding  had  been  made  unsafe  by^ 
the  agency  of  time  it  is  the  duty  of  the  owner 
to  put  it  in  safe  condition. 

baiay  v.  Savage,  4  New  £ng.  Rep.  868,  145> 
Mass.  88. 

The  neglect  of  a  person  to  perform  a  dut^ 
imposed  upon  him  by  law  for  the  protectioir 
of  others  renders  him  liable  to  them  for  any* 
damage  arising  therefrom. 

Dunnigan  v.  Chicago  d  N,W,  R,  Go.  18  Wis. 
28,  86  Am.  Dea  741;  McCaU  v.  Chamberlain^ 

18  Wis.  687. 

Nor  can  the  owner  protect  himself  from  lia- 
bility because  he  did  not  in  fact  know  that  the 
building  was  unsafe;  he  is  bound  to  exercise 
the  proper  care  required  under  the  circum- 
stances of  the  case. 

Gray  V.  Boston  Gas  Light  Go.  114  Mas.  149» 

19  Am.  Rep.  324;  Milfordr.  Holbrook,  9  Allen,. 
17,  85  Am.  Dec.  785;  Shipley  v.  Fffty  Anod- 
ates,  101  Mass.  251,  8  Am.  Rep.  846;  Ooupland 
V.  Uardivgham,  8  Campb.  898. 

The  accident  was  the  natural  and  probable 
consequence  of  allowing  this  post  to  remain 
there  in  the  condition  which  the  evidence  showa 
it  reniained  in  for  years  before  the  accident, 
which  ought  to  have  been  foreseen  in  the  light 
of  the  attending  circumstances. 

Had  this  accident  caused  the  death  of  the 
plaintiff,  or  any  other  person,  we  believe  tha^ 
a  jury  would  convict  the  defendant  of  culpa- 
ble  negli^nce. 

8ee  lUxdge  t.  Goodwin,  5  Car.  &  P.  190. 

One  who  is  bound  to  perform  a  duty  can- 
not relieve  himself  from  liability  for  ita  non- 
performance by  any  contract  which  be  may^ 
make  for  its  performance  by  any  other  person; 
that  he  has  entered  into  a  contract  with  any 
person  by  which  the  latter  undertakes  to  per- 
form the  duty,  is  no  excuse  to  the  person  upoa> 
whom  the  obligation  originally  rested. 

^bearm.  &  Redf.  Neg.  §  15,  and  cases  cited. 

Whether  Hallowell  negligently  drove  against, 
the  awning  was  wholly  immaterial  if  the  de 
fendant  maintained  the  awning  in  a  dangerou» 
condition. 

Riekifr  v.  Freeman,  50  N.  H.  420, 9  Am.  Rep. 
267;   McMahim  v.  Davideon,  12  Minn.  858;. 


<N.  Y.)  14  L.  B.  A.  238;  Hart  v.  Oole  (Mass.)  16  L.  B. 
A.  557. 

Tot  a  case  exhaustively  reviewinsr  authorities  on 
the  subject  of  landlord's  liability  for  defects  in 
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premises  considered  as  a  nuisance,  see  Ahem  ▼• 
Steele.  6  L.  R.  A.  448,  115  N.  T.  208,  also  anotiier 
similar  case,  Lnfkin  v.  Zane  (MaasJ  aaUt  iSL 


1898. 


Fellows  ▼.  Gilhubeb. 
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Chapman  y,  Ifew  Eaten  B.  Ch.  10  N.  T.  841, 
75  Am.  Dec.  844:  Burrdl  Twp,  v.  Uneapher, 
10  Cent.  Rep.  828,  117  Pa.  858;  Lake  y.  Mil- 
liken,  62  Me.  240, 16  Am.  Bep.  456;  SteUerY. 
(Meago  d  N.  W,  B.  Oo.  49  Wis.  609;  Bieh- 
mond  dD.B.  Co.  v.  George,  88  Ya.  228. 

It  is  only  the  contributory  fault  of  the  in- 
jured party,  or  of  some  one  whose  fault  is  im- 
putable to  him,  that  can  excuse  the  defend- 
ant 

Shearm.  &  Bedf  .  Neg.  g  27. 

Orion*  /.»  delivered  the  opinion  of  the 
court: 

The  defendant  was  the  owner  of  the  City 
Hotel,  dtuated  on  certain  lots  in  the  city  of 
Berlin.  In  front  of  said  hotel  is  Huron  street, 
and  there  was  a  wooden  awning  on  that  side 
fastened  to  the  building  on  one  side,  and  rest- 
ing on  posts  on  the  other  or  outer  side,  and 
over  the  sidewalk  on  said  street.  At  the  east 
end  of  the  awning  there  is  an  alley  leading  to 
the  bam.  The  posts  had  become  rotten  and 
imperfect  on  which  the  awning  rested.  The 
plaintiff  and  his  wife  were  guests  at  said  hotel, 
and  were  standing  and  had  been  for  some  time 
under  the  awning,  on  the  2d  day  of  January, 
1886,  when  one  Henry  Hallowell,  another 
guest  at  the  hotel,  came  along  the  street  with 
a  sleigh,  driving  fast,  and  turned  into  said  al- 
ley with  such  speed  that  the  sleigh  slewed 
around  and  struck  the  corner  post,  and  broke 
it  off  at  the  bottom,  where  it  was  rotten,  and 
the  awning  fell  on  the  plaintiff  and  his  wife. 
and  injured  both  of  them.  The  plaintifF 
claims  for  damages  to  himself,  and  for  loss  of 
services  of  his  wife  for  such  injuries,  and 
claims  that  the  posts  of  said  awning  had  lone 
been  rotten  and  unsafe,  and  allow^  to  stand 
there  by  the  negligence  of  the  defendant  At 
this  time  the  hotel  was  not  in  the  possession  of 
the  defendant,  but  of  one  C.  F.  Davlin,  to 
whom  she  had  leased  the  premises  on  the  15th 
day  of  April,  1885,  for  the  term  of  three  years, 
from  the  Ist  day  of  May,  18S5,  with  the  priv- 
ilege of  five  years,  at  the  rent  of  $500  per 
year;  and  the  defendant  stipulated  in  said  lease 
to  make  certain  repairs,  ncft  including  this 
awning,  and  the  lessee  was  to  keep  the  Duild- 
ings  in  order  at  his  own  ezpense,  and  the  de- 
fendant did  not  stipulate  to  make  any  other 
repairs  of  the  premises  whatever.  The  de- 
fendant requested  the  court  to  submit  to  the 
Jurv  the  following  questions  for  them  to  find, 
which  the  court  refused,  and  the  defendant 
excepted,  viz.:  (1)  ''Was  said  Hallowell  driv- 
ing with  ordinary  care  and  prudence  when  his 
sleig:h  struck  the  post?"  (2)  "Were  the  prem- 
ises in  the  possession  of  the  witoeas  Davlin  at 
the  time  of  the  accidentr  (8)  "Did  the  wit- 
ness Davlin  agree  to  keep  the  building  on  said 
premises  and  said  awning  in  order  at  his  own 
expense?"  The  Jury  returned  the  following 
special  verdict:  (1)  "The  defeodant  was  guilty 
of  want  of  ordinary  care  and  prudence  in 
maintaining  the  said  awning  in  an  unsafe  and 
dangerous  condiUon."  (2)  "Such  want  of  or- 
dinary care  and  prudence  was  the  proximate 
cause  of  the  injury  to  the  plaintiff."  (8)  "Such 
awning  had  been  in  an  unsafe  and  dangerous 
condition  one  year  prior  to  the  accident."  (4) 
"The  defendant's  f^gent,  Eichstaedt  was  noti- 
fied of  such  unsafe  and  dangerous  condition 
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during  the  summer  of  1885."  (5)  "The  plain- 
tiff is  entitled  to  recover  damages  assessed  at 
$1,000." 

There  is  considerable  said  in  the  brief  of 
respondent's  counsel  and  in  the  charge  of  the 
court  about  the  awning  being  a  nuisanoe,  as 
an  obstruction  to  travel  on  the  sidewalk,  or 
dangerous  to  travel.  The  plaintiff  and  his 
wife  were  not  traveling  on  the  sidewalk  when 
the  accident  occurred.  He  had  been  standing 
there  in  conversation  with  a  gentleman  twenty 
minutes,  and  his  wife  ten  minutes,  when  the 
awning  felL  The  injury  was  not  caused  by 
the  awning  beinff  a  nuisance  to  the  traveling 
public.  It  would  not  have  fallen  if  the  pose 
had  not  been  rotten  at  the  base*  and  if  it  had 
not  been  driven  against  by  Hallowell.  The 
verdict  is  not  predicated  on  the  post  or  the 
awning  being  a  nuisance  or  an  obstruction, 
but  on  its  being  unsafe  and  dangerous,  and 
had  been  one  year,  and  the  want  of  care  was 
in  maintaining  it  in  that  unsafe  and  dangerous 
condition.  Trie  question  of  nuisance  was  not 
submitted  to  the  jury,  or  considered  by  them, 
and  has  no  place  in  the  case.  The  defendant 
is  held  to  liability  because  the  awning  was  un- 
safe, and  that  she  had  notice  of  it  It  is  treated 
as  a  lawful  structure,  and  part  of  the  hotel, 
that  had  been  negligently  allowed  to  get  into 
an  unsafe  and  dangerous  condition;  and  that 
the  defendant  had  notice  of  it;  and  that  it 
was  so  situated  at  the  junction  of  the  street 
and  the  driveway  to  the  barn  that  it  was  liable 
to  be  run  against.  That  is  the  only  theory  of 
the  case  and  the  verdict  The  awning  *i3  a 
part  of  the  hotel  buildings,  and  passed  to  the 
lessee,  Davlin,  under  the  lease.  There  is 
nothing  in  the  case  but  what  admits  squarely 
and  fairly  the  application  of  the  principle  that 
the  leasee,  under  such  a  lease,  is  liable  for  any 
injury  occasioned  by  the  want  of  repair  of  any 

Eart  of  the  leasehold  premises,  and  not  the 
indlord.  The  lease  requires  the  lessor  to  re- 
pair certain  parts  of  the  premises,  and,  by  con- 
struction, excluding  this  awning,  which  afHrm- 
atively  imposes  upon  the  lessee  the  duty  to 
repair  it,  liHssides  the  stipulation  that  he  "shall 
keep  the  buildings  in  order  at  his  own  expense." 
This  question  was  raised  by  the  requests  of 
the  defendant  to  submit  it  specially  to  the 
jury,  whether  Davlin  agreed  to  keep  the  build- 
ings in  repair  or  in  oraer,  etc.  As  we  view 
the  question,  this  fact  is  fatal  to  the  recovery 
against  the  defendant.  This  has  long  been  the 
doctrine  of  the  common  law,  and  in  England 
has  never  been  changed.  Payne  v.  Bogers,  2 
H.  Bl.  850;  Btmell  v.  Devon,  2  T.  R.  667; 
Cheetham  v.  ffampson,  4  T.  R.  818;  Pretty  v. 
Biekmore,  L.  R.  8  C.  P.  401;  QwinneU  v.  Eamr 
€r,  L.  R  10  C.  P.  658;  BMine  v.  Jones,  15  C. 
B.  N.  8.  221;  Nelson  v.  Liverpool  Brew.  Co.  L. 
R.  2  C.  P.  Div.  811.  Most  of  the  American 
follow  the  English  authorities.  MeUen  v.  Mor- 
rai,  126  Mass.  545.  80  Am.  Rep.  695;  Leonard 
V.  Storer,  115  Mass.  86,  15  Am.  Rep.  76;  Bart- 
lett  V.  Boston  Qas  Light  Go.  117  Mass.  533,  19 
Am.  Rep.  421;  Lowell  v.  Spaulding,  4  Cush. 
277.  In  Harris  v.  Cohen,  50  Mich.  824,  the 
tenant  is  made  liable  even  for  a  nuisance. 
Burdick  v.  Cheadle,  26  Ohio  St.  893;  Fisher  y. 
ThirkeU,  21  Mich.  1.  4  Am.  Rep.  422;  Coke  v. 
Qutkese,  80  Ky.  598,  44  Am.  Rep.  499;  2 
Shearm.  &  Redf.  Neg.  p.  687,  §  508;  Thomp. 
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Oct., 


Ne«r.  809,  nets,  "A  landlord  T?bo  lets  a  honse 
in  a  dangerous  state  is  not  liable  to  the  tenant's 
customers  or  guests  for  accidents."  Shearm. 
&  Redf.  Ne§.  711.  "The  landlord  is  not  Ha- 
ble  for  in  Junes  occasioned  by  a  dangerous  con- 
dition of  the  premises  existing  at  the  time  of 
the  lease,  if  there  was  no  covenant  to  repair  in 
the  lease,  but  the  tenant  is."  Ray,  Negligence 
of  Imposed  Duties,  61,  and  cases  cited.  In 
Kcw  York  at  first  it  was  so  held.  Jofe  v. 
BarUau,  56  N.  Y.  898,  16  Am.  Rep.  488. 
But  subsequently,  by  a  divided  court,  the  doc- 
trine is  questioned,  and  left  unsettled,  in  Ed- 
wards ▼.  New  T<yrk  A  K  B,  Oo.  98  N.  Y.  245, 
50  Am.  Rep.  659.  But  it  would  seem  that  the 
current  of  authorities  in  this  country,  as  well 
as  in  England,  is  in  favor  of  the  principle,  and 
on  sound  reasoning;  and,  it  being  a  new  ques- 
tion in  this  court*  we  are  at  literty  to  adopt 
it    Ely  many  of  Uiese  cases  it  is  held  to  make 


no  difference  whether  the  defective  structars 
is  a  nuisance  or  not,  or  whether  it  is  an  ob- 
struction to  a  highway.  The  principle  is  evi- 
dently strengthened  by  the  injured  party  bdng 
a  guest  of  the  lessee  at  the  time  of  the  acci- 
dent The  court  should  have  submitted  to 
the  Jury  the  questions  of  the  lease  and  its 
terms,  as  requested,  with  the  view  of  enforo- 
ing  this  principle,  by  ordering  nonsuit  in  the 
case.  This  relation  of  the  dSendant  aa  land- 
lord of  the  dangerous  structure,  by  the  terms 
of  the  lease,  clearly  precludes  a  recove^ 
against  her  for  the  injuries  of  the  plaintiif. 
The  other  assignments  of  error  are  not  ma- 
terial. 

ThB  judgment  of  the  (Hreuit  Ocmrt  it  fv- 
wraed,  and  the  cause  remanded  for  new  triaL 

Rehearing  denied. 


NEW  YORK  COURT  OP  APPEALS   (3d  Div.X 


FIRST  NATIONAL  BANK  OP  UNION 

MILLS,  Appt, 

0. 

Jndson  H.  CLARK,  B&$pt. 

I N.  Y. I 

1.  The  g^-ving  of  a  cheek  on  a  bank  for 
the  whole  amount  of  a  deposit  tovether 
with  the  mere  delivery  of  the  deposit  dip  to  an- 
other bank  which  diaoounts  them  do  not  consti- 
tute an  aBsignment  of  Uie  deposit. 

8.  An  ordinary  deposit  slip  showinir  the 
amount  of  a  deposit  in  a  bank,  afthoufirh  slfirned 
by  the  oashler,  is  not  a  oertlfloate  of  deposit  but 
Is  a  mere  receipt. 

8*  Admitting  bank  books  in  evidenoe 
to  show  that  they  do  not  contain  an  en- 
try of  discount  is  not  error  where  the  other 
party  has  attempted  to  raise  the  contrary  inter- 
ence  by  testimony  that  the  cashier  declined  to 
permit  an  inspection  of  the  books. 

(October  1, 1882.) 


APPEAL  by  plaintiif  from  a  Judgment  of 
the  Qeneral  Term  of  the  Supreme  Court, 
Pifth  Department,  affirming  a  judgment  of 
the  Allegany  County  Circuit  in  favor  of  de- 
fendant in  an  action  brousht  to  recover  a  de- 
posit which  had  been  maae  with  defendant  by 
the  f  rm  of  Sliney  &  Whelan,  and  which  was 
alleged  to  have  iSeen  assigned  to  plaintiff.  4/- 
^rmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ansley  A  Davie*  for  appellant: 

A  mere  certificate  of  depc^t  is  a  contract 
having  the  effect  of  an  acknowledgment  of  a 
receipt  of  money,  and  the  promise  to  pay  al- 
though no  promise  is  expressed. 

Long  V.  Straus,  4  West.  Rep.  285,  107  Ind. 
94;  84  Alb.  L.  J.  71. 

The  nature  of  the  transaction  must  be  deter- 
mined bv  the  construction  to  be  given  to  the 
papers  themselves. 

Smiley  v.  Fry,  1  Cent.  Rep.  610, 100  N.  Y. 
262;  Payne  v.  Qqrdiner,  29  «.  Y.  146. 


^ 


'SOTE.^Deposit  Uckets  aioen  by  hanks. 

How  much  of  the  law  of  banldnflr  Is  unwritten 
resting  on  customs,  some  of  which  have  not  even 
yet  been  brought  under  Judicial  decision.  Is  forci- 
bly suggested  by  search  for  authorities  en  the  sub- 
ject of  deposit  checks,  deposit  slips,  or  deposit 
tickets  as  they  are  variously  called. 

In  the  above  case  it  wiU  be  noticed  that  the  in- 
strument called  a  deposit  slip  was  signed  by  the 
person  who  acted  as  cashier  of  the  bank  and  carw 
rled  away  by  the  depositor,  and  was  not  a  mere 
unsigned  slip  prepared  by  the  depositor  himself  to 
be  used  merely  as  a  memorandum  by  the  bank  ac- 
cording to  the  practice  in  many  banks. 

In  this  respect,  however,  the  instrument  is  very 
similar  to  that  considered  In  Hotchkiss  v.  Mosher, 
48  N.  Y.  478,  in  which  a  so-called  certificate  of  de- 
posit that  simply  acknowledged  the  deposit  of  a 
certain  sum  and  was  proposed  by  the  banker  him- 
self as  a  ^^youcher'*  and  prepared  and  delivered  by 
him  and  accepted  by  the  depositor  mere^  as  a 
voucher  was  held  not  to  be  conclusive  as  evidence 
but  subject  to  contradiction  by  oral  evidence  as  a 
mere  receipt. 

This  decision  was  criticised  by  the  Indiana  court 
in  Ix>ng  V.  Straus,  4  West.  Etep.  235, 107  Ind.  94,  alTd 
on  rehearing  In  7  N.  B.  Rep.  768,  in  which  case  an 
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Instrument  that  simply  ezpreased  the  receipt  of  a 
certain  sum  *^on  deposit**  was  held  to  bea  contraot 
in  writing  within  the  provisions  of  the  Statute  of 
Limitations. 

But  quite  similar  to  the  New  York  decisions  is 
that  in  Weislnger  v.  Bank  of  Gallatin,  10  Lea,  830, 
In  which  case  a  deposit  ticket  although  signed  by 
the  person  who  made  the  deposit  of  the  money  was 
held  to  be  not  conclusive  against  the  depositor  as 
to  the  amount  of  the  deposit  so  as  to  exclude  oral 
testimony  on  the  question  although  It  made  a  prima 
facie  case  against  him. 

It  will  be  seen  that  the  instrument  in  each  of  the 
above  cases  merely  recited  or  acknowledged  a  de- 
posit without  making  any  express  promise  or  con- 
taining any  other  material  element. 

The  other  cases  which  we  have  been  able  to  find 
concerning  certificates  or  receipts  given  by  banks 
for  money  deposited  have  been  those  relating  to 
more  formal  certificates  of  deposit  which  expressly 
provides  for  repasrment  of  the  money- 

For  cases  showing  the  rule  prevaUfng  fn  most 
states  to  the  effect  that  a  check  Is  not  an  assign- 
ment of  any  part  of  a  deposit,  see  fioCs  to  Goeben 
Nat  Bank  v.  Bingham  (N.  Y.)  7  L.  B.  A.  605. 

For  the  contrary  doctrine,  see  Fonner  v.  Smith, 
11 L.  R.  A.  688,  and  note,  81  Neb.  107.         BL  A.  B. 
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Did  not  the  defendant  by  this  deposit  slip 
In  substance  say  to  the  plaintiff,  ''Sliney  & 
"Whelan  have  that  amonnt  on  deposit  in  mv 
iMink?*'  And  certaloly  if  this  is  so  the  defend- 
ant is  estopped  from  denying  it. 

IhLtehen  of  Kingston's  Case,  2  Smith,  Lead. 
€as.  9th  Am.  ed.  p.  2071,  note;  Blair  v.  Wait, 
f»  N.  Y.  118;  Bank  qf  Batatna  v.  Ifew  York, 
L.  E,  d  W.B.  Oo.7  Gent.  Rep.  822,  106  N. 
T.  195;  Voorhis  ▼.  Olmstead,  56  N.  T.  118. 

By  the  conduct  of  the  defendant  the  plain- 
tiff was  lead  to  believe,  and  did  believe,  that 
the  transaction  with  Bliney  was  true,  and  took 
DO  steps  to  protect  itself,  and  the  defendant  is 
not  now  at  liberty  to  gainsay  or  deay  it. 

Voorhis  V.  Olmstead,  svpra;  Alien  v.  Suyden, 
20  Wend.  821.  82  Am.  Dec.  565;  Dan.  Neg. 
Inst.  pp.  240-244. 

Mr.  Rolas  Scott*  for  respondent: 

The  proof  establishes  no  written  obligation 
•gainst  the  debt.    The  check  did  not. 

Harris  ▼.  dark,  8  N.  T.  98,  51  Am.  Dec. 
852;  Chapman  v.  White,  6  N.  Y.  412,  57  Am. 
Dec  464;  jEtna  Nat,  Bank  v.  Fourth  Nat. 
Bank,  46  ».  Y.  87,  7  Am.  Rep.  814;  Duncan 
T.  ArWn,  60N.  Y.  151;  Bisleyy.  PhenixBank, 
88  N.  Y.  818,  88  Am.  Rep.  421. 

The  deposit  slip  did  not  It  Is  only  a  re- 
ceipt and  establishes  no  relation  of  debtor  and 
creditor. 

2  Dan.  Neg.  Inst  642;  Botehkiss  v.  Mosher, 
48  N.  Y.  478. 

The  "certificate  of  deposit"  recogplzed  b^ 
banking  law  and  employed  in  banking  busi- 
ness of  which  the  court  takes  Judicial  notice, 
requires  botii  return  and  indorsement 

Parker^  «/l,  delivered  the  opinion  of  the 
court: 

John  Sliney,  of  the  firm  of  Bliney  &  Whelan, 
on  December  5,  1882,  save  to  the  plaintiff  a 
deposit  slip,  of  which  the  following  is  a  copy: 
"Deposited  by  Sliney  ft  Whelan  with  Judson 
EL  Clark,  banker,  Scio,  N.  Y.,  December  5, 
1882.  Discount  $8,412.50.  F.  M.  Bab- 
oock."  Babcock  was  in  the  employ  of  Judson 
H.  Clark,  and  acted  as  his  cashier.  At  the 
game  time  Bliney  made  and  indorsed  in  the 
film  name,  and  delivered  to  the  plaintiff,  a 
check,  which  reads  as  follows:  "Scio,  N.  Y., 
December  5,  1882.  Judson  H.  Clark,  banker: 
Ten  davs  i^ter  date  pay  to  the  order  of  Bliney 
ft  Whelan  three  thousand  four  hundred  and 
twelve  and  fifty  one-hundredtbs  dollars. 
<$8, 412.50.)  Sliney  ft  Whelan."*  The  plaintiff 
thereupon  paid  to  Bliney  the  amount  called  for 
by  the  dieck,  less  thirteen  days'  interest  there- 
on and  exchange.  December  7  the  plaintiff 
put  the  deposit  slip  and  check  together,  and 
sent  them  by  mail  to  the  defendant,  who  on  or 
immediately  after  December  15,  the  day  on 
which  the  check  was  made  payable,  returned 
the  same  to  the  plaintiff,  with  a  letter  advising 
that  there  were  no  funds  to  meet  the  check. 
Subsequently  plaintiff  demanded  payment  of 
the  defendant  which  was  refused,  and  this 
action  was  thereupon  begun. 

The  defendant's  denial  of  liability  was  placed 
on  two  grounds:  (1)  That  Bliney  ft  Whelan 
did  not  have  on  deposit  with  him  on  December 
5.  or  at  any  time  following,  any  sum  of  money 
whatever;  (2)  that  Sliney  ft  Whelan's  pre- 
teoiied  claim  against  the  defendant  was  not 
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assigned  to  the  plaintiff.  On  the  trial  testi- 
mony on  the  part  of  the  plaintiff  was  pre- 
sented, tending  to  show  that  on  December  5 
the  defendant  discounted  a  note  for  $8,'^00, 
made  bv  Knox  Bros.,  and  indorsed  bv  Sliney 
&  Whelan,  but  with  the  understanding  that 
the  deposit  should  not  be  drawn  against  for 
ten  days,  and  the  deposit  slip  given  to  Bliney 
represented  the  amount  of  the  note,  less  the 
discount  agreed  upon.  Defendant  testified 
that  he  told  Sliney  that  he  was  not  in  a  situa- 
tion to  discount  the  note  then,  and  Babcock, 
his  cashier,  testified  that  Bliney  informed  him 
that  defendant,  Clark,  said  he  should  leave  the 
note  there,  as  he  might  be  able  to  discount  it 
in  the  future,  and  to  figure  "the  discount,  and 
put  it  on  a  deposit  slip,  which  was  done.  But 
we  need  not  discuss  the  evidence  in  that  re- 
gard, as  the  court  was  not  asked  to  direct  a 
verdict  in  favor  of  the  defendant,  and  the  jury 
were  instructed  to  determine  whether  the  fact 
was  as  claimed  by  the  plaintiff  or  as  asserted 
by  the  defendant  To  such  submission  no  ex- 
ception was  taken,  and  necessarily  it  cannot 
now  be  urged  that  the  Jurv  should  not  have 
passed  on  the  oucslion.  The  court  instructed 
the  iury  that  if  they  should  find  that  the  de- 
fendant did  not  discount,  or  agree  to  discount, 
the  note  for  Bliney  ft  Whelan,  then  their  ver- 
dict should  be  for  the  defendant;  but  should 
they  find  for  the  olaintiff  on  that  proposition, 
then  they  shoula  go  further,  and  consider 
whether  that  which  took  place  between  the 
plaintiff  and  Bliney  amounted  to  an  assignment 
of  Bliney  ft  Whelan's  claim  against  the  defend- 
ant, for,  if  it  did  not,  the  plaintiff  could  not 
recover.  The  plaintiff  excepted  to  the  charge 
in  such  respect,  and  also  to  the  refusal  of  the 
court  to  charge  the  following  request:  "Thut 
there  was  no  dispute  as  to  what  took  place  be- 
tween Bliney  ft  Whelan  and  the  plaintiff  at 
plaintiff's  bank  at  the  time  of  the  ddivery  of 
the  papers,  and  that  what  took  place  there 
amounted  to  an  assignment  to  the  plaintiff." 
As  the  verdict  may  have  been  put  on  the 
ground  that  there  was  no  assignment  to  the 
plaintiff,  we  are  required  to  consider  whether 
the  exceptions  to  which  reference  has  been 
made  were  well  taken.  We  are  thus  con- 
ducted to  an  inquiry  embracing  all  the  details 
of  the  transaction  which  resulted  in  plaintiff's 
paying  over  to  Sliney  ft  Whelan  the  face  of 
the  check,  less  interest  and  exchange. 

We  will  first  consider  whether  the  giving  of 
the  check  by  Sliney  ft  Whelan  to  the  plaintiff 
for  the  full  amount  of  the  deposit  operated  as 
an  assianment  of  the  debt.  Assuming  that 
Bliney  ft  Whelan  were  depositors  with  the  de- 
fendant, the  money  after  deposit  made  be- 
longed to  the  defendant.  Slinev  &  Whelan's 
right  was  a  chose  in  action.  The  implied  en- 
gagement on  the  part  of  a  banker  to  pay  the 
checks  of  his  depositor  does  not  inure  to  the 
benefit  of  the  holder  of  a  check,  so  as  to 
enable  him  to  enforce  payment  thereon  against 
the  bank  prior  to  its  acceptance.  In  the  ab- 
sence of  assent  by  the  depositary,  the  giving 
of  a  check  by  a  depositor  does  not  operate  as  a 
transfer  or  assignment  of  the  debt  created  bv 
making  a  deposit.  Harris  v.  Clark,  8  N.  Y. 
93,  51  Am.  Dec.  852;  Chapman  v.  WhiU,  6  N. 
Y.  412,  57  Am.  Dec,  464;  JEtna  Nat.  Bank  v. 
Fourth  Nat.  Brink,  45  N.  Y.  87,  7  Am.  Rep. 
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814;  Duncan  ▼.  Berlin,  60  N.  T.  151;  BiOey 
V.  Phenix  Bank,  88  N.  Y.  818.  Here  there 
was  not  an  acceptance  by  the  banker.  On  the 
contrary,  he  refused  to  accept  it;  and  it  fol- 
lows that  the  checlc  did  not  operate  to  transfer 
the  debt.  JSeither  did  the  delivery  of  the  de- 
poBit  slip  have  that  effect.  The  appellant  calls 
it  a  ''certificate  of  deposit/'  but  such  designa- 
tion is  not  accurate.  It  is  in  fact  what  the 
witnesses  for  both  plaintiff  and  defendant 
assert  it  to  be, — a  deposit  slip  or  deposit  check. 
The  use  of  the  deposit  slip  is  well  understood. 
It  constitutes  an  acknowled^ent  liiat  the 
amount  of  money  named  therem  has  been  re- 
ceived. It  is  a  receipt,  and  nothing  more. 
Ko  promise  is  made  to  pay  the  sum  named  on 
return  of  the  paper,  nor  is  it  expected,  either 
by  the  depositor  or  depositary,  that  it  will  ever 
be  presented  to  the  bunk  agiedn,  unless  a  dis- 
pute should  arise  as  to  the  amount  of  deposit, 
in  which  event  it  would  become  important  as 
evidence.  It  is  not  intended  to  furnish  evi- 
dence that  there  remains  money  in  the  bank  to 
the  credit  of  a  depositor,  but  to  furnish  evi- 
dence, as  between  dexxteitor  and  depositary, 
that  on  a  given  date  Uiere  was  deposited  the 
sum  named.  It  may  aJl,  or  nearly  all,  be 
checked  out  at  the  moment  of  making  the  de- 
posit slip,  but  the  depositor  will  not  be  refused 
it  on  that  account,  for  long-established  usage 
has  fixed  its  status  in  banking  as  a  mere  re- 
ceipt,—an  acknowledgment  that  the  depositor 
f»laced  the  amount  named  therein  on  deposit 
t  is  not  proof  of  liability,  and  it  will  not  sup- 
port an  action  against  the  bank.  Hoichkin  v. 
Mosher,  48  N.  Y.  482;  2  Dan.  Nee.  Inst. 
^  1704.  Should  a  suit  be  brought  on  the  debt, 
however,  it  would  furnish  evidence  as  to  time 
of  deposit  and  amount;  but  it  has  no  other  use, 
unless  it  be  to  assist  in  the  settlement  of  a  dis- 
pute out  of  court.  The  delivery  of  the  deposit 
slip,  therefore,  did  not  operate  to  assign  the 
debt  There  was  no  writing  made  or  delivered 
to  the  plaintiff  other  than  the  check  and  de- 
posit slip,  both  of  which  we  have  already  con- 
sidered. An  assignment  of  a  debt  due  may, 
of  course,  be  made  bv  oral  agreement,  and,  if 
founded  on  a  valuable  consideration,  vests  in 
the  assignee  a  right  to  proceed  in  his  own 
name  to  collect  it  {Ritley  v.  Phenix  Bank,  88 
N.  Y.  818;)  and  the  dellverv  by  a  creditor  of 
a  check  upon  his  debtor  for  the  whole  or  a  part 
of  a  debt  does  not  preclude  the  pavee  from 
showing  a  parol  contract,  aside  from  the  check, 
to  transfer  the  debt  itself  (Throop  Orain 
CUaner  Co,  t.  &mith,  110  N.  Y.  88-88, 12  Cent. 
Bep.  918.  But  in  the  conversation  had  be- 
tween Sliney  and  the  plaintiff's  cashier  the 
debt  was  not  in  terms  alluded  to  as  intended 
to  be  assigned  or  transferred.  The  cashier 
testified,  in  part,  that  Sliney  ''produced  the 
deposit  check,  and  told  me  he  had  that  much 
money  in  Clark's  bank;  that  it  would  not  be 
available  for  ten  days,  as  he  had  agreed  to 
wait,  and  he  wanted  to  use  the  monev  that 
day.    He  drew  a  chec^  on  Clark's  bank,  and 
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wished  to  have  us  discount  those  papers,  and 
let  him  have  the  money,  which  we  did,  and 
paid  him  the  money."  To  assume  that  all  of 
the  evidence  on  tliat  subiect,  considered  to- 

§  ether,  would  support  a  noding  of  fact  that 
liney  &  Whelan  intended  to  transfer,  and  the 
plaintiff  intended  to  acquire,  the  debt,  is  to 
adopt  a  view  of  the  evidence  as  favorable  to 
the  plaintiff  as  is  authorized.  That  is  precise- 
ly what  the  trial  court  did,  in  submitting  the 
question  to  the  Jury  for  their  determinatioD. 
The  plaintiff,  therefore,  cannot  complain  of 
the  action  of  the  court  in  that  regaid. 

The  defendant  produced  in  court  the  books 
of  the  bank  in  use  at  the  time  of  the  alleged 
discount,  including  the  book  of  "Bills  Dis- 
counted," and  was  permitted  to  show  that  it 
did  not  contain  an  entry  of  discount  of  the  note 
in  question.  Objection  was  made  by  Uie 
plaintiff,  and  an  ezoepdon  taken  to  the  adverse 
ruling  of  the  court.  JBut  we  shall  not  pass  on 
the  aostract  question  presented,  because  we 
do  not  deem  the  objection  available  to  the 
plaintiff,  in  view  of  certain  testimony  pre- 
sented by  it  earlier  in  the  triaL  The  plaintiff 
called  as  a  witness  a  lawyer  whom  it  sent  to 
the  defendant  to  make  a  demand  for  payment, 
who  related  conversations  had  on  that  occaaioa 
with  the  defendant  and  his  cashier,  Babcock. 
Among  other  things,  he  testified  that  while  in 
the  bank  "  I  spoke  to  Babcock  about  seeing 
the  books.  Babcock  invited  me  in,  and  we 
had  a  general  conversation  in  regard  to  Slln^ 
&  Whelan,  and  I  asked  him  if  they  had  any 
objections  to  my  sedngthem.  He  said  '  No;' 
but  I  better  see  Mr.  Claik;  he  would  rather 
have  Mr.  Clark  assent  before  he  showed  it  to 
me.  He  did  not  let  me  see  the  books,  and  I 
did  not  see  them."  This  testimony  had  no  di- 
rect bearing  on  the  questions  in  issue,  and  we 
can  perceive  no  other  object  for  Its  hitroduc- 
tion  than  the  expectation  that  the  refusal  to 
allow  plaintiiTs  attorney  to  examine  the  books 
would  leave  upon  the  minds  of  the  Jury  the 
impression  that  tber  contained  entries  tending 
to  support  plaintiff's  contention  that  the  note 
was  in  fact  discounted  on  December  5.  Kor 
could  the  plaintiff's  counsel  have  been  pre- 
vented thereafter  from  insisting  in  his  su'gu- 
ment  before  the  Jury  that  the  conduct  of  Bab- 
cock in  such  respect  was  a  significant  fact» 
which  should  receive  due  consideration  by 
them  in  determining  whether  Sliney  or  Clark 
and  Babcock  gave  the  true  version  of  the 
transaction.  Tnereaf ter  it  was  proper  for  the 
defendant  to  destroy  the  effect  of  this  testi- 
mony by  the  introduction  of  the  books,  from 
which  it  appeared  that,  had  the  phdntiirs  at- 
torney been  permitted  to  examine  them,  he 
would  not  have  discovered  any  evidence  bear- 
ing against  the  defendant's  contentions. 

There  are  no  other  exceptions  requiring  con- 
sideration.   Thejudgmmt  ihauid  be  affirmed. 

All  concur,  except  Bradla^  and  H»%ht» 
JJ.,  not  sitttng. 
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Athreat  by  a  bank  to  iiiBtitaie  attacb- 
meni  proeeedin^  to  eolleet  a  note 

not  yet  due  unleas  seourtty  is  glveiu  in  conse- 
quenoe  of  which  the  maker  of  the  note  author- 
izes Its  satisfaction  out  of  his  deposit  account.  Is 
not  such  duress  as  will  entitle  the  maker  to  dam- 
ages In  case  of  the  bank*s  refusal  to  apply  the 
same  money  in  satisfaction  of  his  outstanding 
-oheok. 

(August  i^ifioe.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  District  Court  for  Utah  County  in 
fayor  of  plaintiff  in  an  action  brought  to  re- 
-cover damages  for  defendant's  refusal  to  pay 
«  check  drawn  upon  it  by  plaintiff.    Sever9ea, 

The  facts  are  stated  in  tne  opinion. 

Jfdsnv.  Ehner  B.  JoneSt  M*  M.  KmUogg 
•and  Elmer  E.  Gorfinaa,  for  appellant: 

Duress  by  threats  does  not  exist  wherever  a 
inrty  has  entered  into  a  contract  under  the  in- 
fluence of  a  threat,  but  only  where  such  a 
threat  excites  a  fear  of  some  grievous  wrong 
as  oftdeath  or  great  bodily  iniury  or  unlawful 
imprisonment.  Where  the  threat  is  of  an  in- 
Jury  for  which  full  and  entirely  adequate  com- 
pensation may  be  expected  from  the  law  such 
'dnrees  will  not  of  itself  avoid  a  contract 

1  Paraons,  Cont.  6th  ed.  p.  898;  Badich  ▼. 
Hut6hin$,  06  U.  S.  210,  24  L.  ed.  409. 

A  payment  is  not  to  be  regarded  as  compul- 
eory  unless  made.to  emancipate  the  person  or 
proper^  from  an  actual  and  existing  duress 
imposed  upon  it  by  the  party  to  whom  the 
money  is  paid. 

Baltimore  t.  Lefferman^  4  Gill,  425,  45  Am. 
Dec  145,  citing  BrwmoQin  v.  TiUinghast,  18 
•Cal.  265,  79  Am.  Dec.  176,  and  Ma^s  v.  Cin- 
dnnatit  1  Ohio  Bt.  269.  See  also  Forhu  v. 
ApgUUtn.  5  Cush.  117;  Dunham  v.  Oriw>M, 
1  Cent.  Bep.  805,  100  N.  T.  224;  Hilborn  v. 
Bueknam,  8  New  £ng.  Rep.  266,  78  Me.  482; 
Mffgins  v.  Br^utr.  2  New  Eng.  Rep.  450,  78 
Me.  478. 

Mr.  Jm  W»  N  WMtecottoiit  for  respond- 
ent: 

Plairtiffs  were  merchants  carrying  on  a 
general  merchandising  business,  buying  foods 
on  credit  When  an  attachment  proce^mg  is 
commenced  against  a  merchant,  every  one  is 
notified  of  it  and  there  is  a  rush  from  all  di- 
rections of  men  attaching  to  secure  their  claims. 
Plaintiffs  were  not  strong  financiaUy,  and  if 
attachment  proceedings  had  been  commenced 
it  would  have  involved  them  in  financial  ruin. 
With  these  circumstances  surrounding  them, 
and  a  demand  to  pay  or  meet  an  attachment 


suit,  I  ask  what  any  man  wouid  do?  I  ask 
whether  the  merchant  so  situated  is  in  a  posi- 
tion to  choose  freely  and  voluntarily  what 
course  he  will  pursue?  To  comply  with  the 
demand  made  upon  him  to  pay  a  note  not  yet 
matured  may  be  a  hardship,  and  a  thing  that 
he  cannot  aJFord,  but  when  he  contemplates 
the  consequences  of  attachments  he  is  placed 
in  the  position  of  a  traveler  who  is  held  up  by 
a  highway  robber  and  is  called  upon  to  sur- 
render his  money  or  die. 

Where  the  threat,  whether  of  mischief  tc 
the  person  or  tiie  property,  or  to  the  good 
name  was  of  sufficient  importance  to  destroy 
the  threatened  party's  freedom,  the  law  would 
not  enforce  any  contract  which  he  might  be 
induced  by  such  means  to  make.  And  where 
there  has  been  no  actual  contract,  but  money 
has  been  extorted  by  duress,  under  circum- 
stances which  give  to  the  transaction  the  char- 
acter of  a  payment  by  compulsion,  it  may  be 
recovered  back. 

1  Parsons,  Cont.  6th  ed.  p.  894,  note. 

In  contemplation  of  law  this  note  had  not 
been  paid  at  all  as  the  proof  is  uncontradicted 
that  it  was  upon  the  threat  to  attach  that  plain- 
tiffs authorized  the  defendants  to  charge  up 
the  $800  note. 

ISpaide  v.  Barrett,  57  HI.  289,  11  Am.  Rep. 
10;  Foshay  v.  Fergvaon,  5  Hill,  154;  Chandler 
V.  Sanger,  114  Mass.  864,  19  Am.  Rep.  867, 
and  cases  cited;  Oarew  v.  Bvtherford,  106  Mass. 
1;  Adami  v.  Sehiffer,  11  Colo.  15,  7  Am.  St. 
Rep.  202;  Vine  v.  Olenn,  41  Mich.  112;  Cham- 
herlain  v.  Beed,  18  Me.  857,  29  Am.  Dec.  506; 
Chaee  v.  Dmnal,  7  Me.  184,  20  Am.  Dec.  852. 

▲ndersoii*  /.,  delivered  the  opinion  of  the 
court: 

lliis  is  an  action  by  the  plaintiffs  against  the 
defendant  to  recover  damages  alleged  to  have 
been  sustained  by  plaintiffs  by  reason  of  de- 
fendant refusing  to  pay  plaintiffs'  check  drawn 
on  it  when  plaintiffs,  ft  is  alleged,  had  funds 
on  deposit  in  said  bank  sufficient  to  pay  the 
check.  The  complaint  alleged  that  the  plain- 
tiffs, M.  E.  and  W.  C.  Flack,  were  doing 
business  as  merchants  at  Prove,  under  the  firm 
name  of  M.  E.  Flack  &  Co.,  and  that  J.  B. 
Flack  was  their  manager  and  general  business 
agent;  that  on  February  20.  1891,  M.  E.  Flack 
&  Co.  had  on  deposit  in  the  defendant's  bank 
$850,  and  that  on  that  date  plaintiffs  issued 
their  check  on  the  bank  for  $250,  and  sent  it  to 
Flack,  Moriarty  &  Co.,  of  Grand  Junction, 
Colo.,  by  whom  it  was  transferred  to  the  State 
National  Bank  of  Denver,  Colo.;  that  it  finally 
reached  the  Commercial  &  Savings  Bank  of 
Provo,  and  was  presented  to  the  defendant  for 
payment,  and  payment  was  refused  on  the 
ground  that  plaintiffs  did  not  have  sufficient 
funds  in  the  banli  to  meet  it  The  complaint 
alleged  that  plaintiffs  did  have  sufficient  funds 
on  deposit  with  the  defendant  to  pa^  the 
check,  and  that,  by  the  defendant  refusing  to 


NoTB.— On  the  question  of  relief  from  acts  done 
tinder  duress,  see  note  to  Adams  v.  Irvlog  Nat. 
Bank  (N.  Y.)  6  L.  R.  A.  tfL 

For  noiee  on  the  subject  what  constitutes  duress, 
«ee  Shattuok  v.  Watson  (Ark.)  7  L.  R.  A.  551 ;  De 

17  L.  R.  A. 


LaCuesta  v.  Insurance  Co.  of  North  America  (Pa.)r 
9  L.  R.  A.  6S1. 

For  note  on  duress  by  lien  on  real  property,  see 
Joannln  v.  Oirilvla  (MlnnJ  lA  L.  R.  A.  87tt. 


See  also  47  L.  R.  A.  417. 
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pay  the  check,  it  went  to  protest,  whereby 
plaintiffs  were  damaged  in  their  credit  and  in 
their  business  in  the  sum  of  $20,000.  The  de- 
fendant by  its  answer  denied  all  the  allegations 
of  the  complaint,  and  alleged  that  on  the  20th 
day  of  February,  1891,  it  loaned  M.  £.  Flack 
&  Co.,  through  J.  B.  Flack,  their  agent,  $300 
on  their  unsecured  promissory  note;  that  on 
the  next  day  Flack,  Moriarty  &  Co.,  of  Grand 
Junction,  Colo.,  failed  and  made  an  assign- 
ment, owing  largely  in  excess  of  their  assets, 
and  that  the  plaintiffs  and  the  said  J.  B.  Flack 
were  partners  in  that  firm;  that,  plaintiffs'  note 
being  unsecured  in  any  way,  the  defendant, 
upon  learning  of  the  failure  of  Flack,  Moriarty 
&  Co.,  demanded  of  plaintiffs  that  they  secure 
the  payment  of  their  note,  and  stated  that,  un- 
less this  should  be  done,  it  would  institute  at- 
tachment proceedings  against  plaintiffs  on  the 
note;  that  thereupon  J.  B.  Flack,  for  plaintiffs, 
authorized  defendant  to  apply  the  funds  on 
deposit  in  the  bank  to  the  payment  of  the  note, 
which  was  accordingly  done,  and  the  note 
marked  "Paid:"  that,  after  paying  the  note  as 
directed  hj  plaintiffs'  agent,  the  bank  did  not 
have  sufficient  funds  remaining  belonging  to 
plaintiffs  to  pay  the  check,  of  which  fact 
plaintiffs  had  full  knowledge;  that  the  check 
in  question  was  presented  to  the  bank  for  pay- 
ment February  27,  1891,  when  there  were  no 
funds  to  meet  it,  and  defendant  refused  to  pay 
it,  and  notified  plaintiffs  of  such  refusal. 
There  was  a  verdict  and  Judgment  in  favor  of 
the  plaintiffs  for  $750,  and  the  defendant 
brings  this  appeal  from  the  Judgment,  and 
from  the  order  of  the  court  oTerruung  defend- 
ant's motion  for  a  new  trial. 

It  was  not  disputed  at  the  trial  in  the  district 
court  that  plaintiffs  gave  the  defendant  the 
right  to  pay  their  note  out  of  their  funds  on 
deposit  with  the  bank;  but  the  plaintiffs  claim 
this  authority  was  given  under  duress,  and  was 
not  binding  on  them,  and  constituted  no  de- 
fense to  this  action  for  damages  for  refusing  to 
pay  plaintiffs'  check  drawn  against  the  deposit. 
£.  B.  Jones,  a  witness  for  dmndant  and  presi- 
dent of  the  defendant's  bank,  testified  that  on 
the  24th  of  February,  four  davs  after  the  note 
was  given,  he  went  to  J.  B.  Iiack,  and  said  to 
him:  "  'Mr.  Flack,  I  understand  the  firm  of 
Flack,  Moriarty  &  Co.,  of  which  you  are  a 
member,  of  Grand  Junction,  assigned  on  last 
Saturday;  and,  if  that  is  true,  the  creditors  of 
that  firm  are  lisble  to  come  in  here  and  attach 
your  stock  and  garnishee  the  bank,  and  take 
what  money  you  have  there,  and  we  feel  as  if 
this  note  should  be  fixed  up  some  way.'  He 
says,  'It  ia  true.  Flack,  Moriarty  &  Co.,  of 
Grand  Junction,  have  assigned  for  the  benefit 
of  their  creditors,  and  that  they  owe  a  large 


I  haven't  anything  to  do  with  this  except  as 
manager'  This  is  the  first  knowledge  I  had 
he  wasn't  M.  £.  Flack,  a  member  of^the  firm. 
I  said,  'This  note  isn't  due,  but  we  must  have 
it  fixed  up,  because  creditors  are  liable  to  at- 
tach the  stock,  and  we  shall  lose  it.'  I  says, 
*You  had  belter  fix  it  up  now;  we  don't  feel 
like  standing  out  with  this  note.'  The  money 
was  in  the  bank;  it  was  only  borrowed  the 
Friday  before.  He  says,  'If  you  people  think 
17  L.  R  A. 


I  can't  pay  $300,  I  will  just  pay  it.'  I  naj%^ 
'Very  well.'  He  says,  'I  will  Just  authorize 
you  to  charge  up  to  my  account  any  money 
that  may  be  ntfe  on  deposit  in  the  bank  to  pay 
that  note.'  I  said,  'Very  well;  .  .  .  yon  Just 
go  in  and  tell  the  cashier.'  I  took  him  to  the 
t)ank.  Mr.  Bjedfield  was  sitting  there,  and 
Mr.  Wallace,  the  assistant  cashier,  was  in  tiie 
bank.  I  stated  to  Mr.  Wallace  what  the  con- 
versation was  that  I  had  had,  and  I  said,  'Mr. 
Flack  authorizes  you  to  pay  the  note  out  of 
the  funds  that  he  has  herein  deposit'  Mr. 
Wallace  said, 'Very  well;'  and  then  Mr.  Flack 
went  out.  The  money  was  applied  on  the 
note,  and  it  was  marked  'Canceled.'"  On 
cross^xamination  the  witness  testified  that  he 
told  Flack  that  the  matter  had  to  be  fixed  up; 
that,  unless  the  note  was  paid  or  secured,  they 
would  immediately  institute  proceedings  to 
collect  the  note,  but  didn't  remember  that  be 
said  attachment  proceedings,  but  supposed  he 
did,  and  that  that  was  what  he  meant:  that  the 
conversation  was  on  the  Saturday  before,  and 
that  nothing  was  said  about  attachment  pro- 
ceedings when  Flack  went  in  to  Ax  the  note; 
that  he  had  told  him  that  they  felt  insecure 
and  unsafe,  and  wanted  it  fixed  up;  that  he 
could  have  the  loan  of  the  money  if  he  would 

S've  security,  but  that  all  the  bank  had  was 
e  note  of  M.  £.  Flack  &  Co.,  and  the  com- 
pany had  failed.  J.  W.  Wallace,  a  witness 
for  defendant  and  assistant  cashier  of  the  de- 
fendant's bank,  testified  that  Jones  brought 
Flack  into  the  bank,  and  stat^  that  he  and 
Flack  had  come  to  an  agreement  to  the  effect 
that  "if  we  saw  fit  we  could  charge  up  any 
money  we  had  in  the  bank  to  the  payment  of 
this  note;  and  he  asked  Mr.  Flack  if  that  was 
the  substance  of  the  matter,  and  Mr.  Flack 
said  it  was."  The  wittness  further  testified 
that  the  note  was  immediately  canceled,  and 
the  amount  charired  up  to  the  plaintiffs,  which 
only  left  about  $59.62  on  deposit  to  plaintiffs' 
credit,  and  that  if  the  note  had  not  been  paid 
there  would  have  been  sufficient  funds  on  de- 
posit to  have  paid  the  check  which  had  been 
drawn  in  favor  of  Flack,  Moriarty  &  Co.  C. 
S.  Thompson,  a  witness  for  defendant  and 
cashier  of  the  bank,  testified  that  he  and  Jones 
had  a  conversation  with  J.  B.  Flack  on  Febru- 
ary 24th,  in  which  they  asked  him,  in  view  of 
the  assignment  of  Flack.  Moriarty  Ss  Co.,  to 
secure  the  note,  and  Flack  said  he  couldn't  do 
it  without  giving  a  mortgage  on  his  stock  in 
the  store.  That  on  the  27th  of  February  he 
went  to  Flack's  store,  and  told  him  the  check 
had  been  presented  to  the  bank,  and  they  had 
refused  to  honor  it,  because  there  was  not  suf- 
ficient funds.  Flack  said,  *'I  don't  know 
what  I  will  do  about  it."  That  he  then  told 
Flack  that  if  he  would  give  the  bauk  a  secured 
note  they  would  take  up  the  check  for  him, 
and  that  he  replied  that  he  wouldn't  do  that, 
because  it  would  be  published  in  all  the  com- 
mercial reports  in  twenty-four  hours,  and  said 
the  check  would  have  to  go  to  protest.  Charles 
Redfield,  a  witness  for  the  defendant,  testified 
that  he  was  one  of  the  directors  of  the  bank, 
and  was  present  and  heard  the  conversation 
on  the  24th  day  of  February  between  Jones, 
Flack,  and  Wallace,  the  assistant  cashier;  that 
Jones  stated  to  Wallace,  in  the  presence  of 
Flack,  that  Flack  had  consented  to  charge  his 
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acooont  against  the  note;  that  Flack  iaid,  '1 
don't  care  anyway;  it  can  be  charged  up;  lean 
raise  |800  at  any  time.**  In  relmttai,  J.  B. 
Hack  was  asked  if  he  had  autboriased  the  bank 
to  charge  the  note  up  to  him  dr  M.  B.  Flack 
A  Ckx  In  answer  he  said:  "I  told  the  gentle- 
men that  in  case  the  stock  should  be  attached, 
as  they  thoaght  it  would  be,  then  there  would 
be  plenfy  of  time  to  charge  it  in.  I  also  said, 
*GenUemen,  I  haye  a  check  out  against  that 
deposit  of  $iB60  which  must  be  paid,  and,  of 
comae,  I  couldn't  allow  it  to  go  to  protest.' 
They  said  that  would  hq  all  right;  *We  will 
protect  you.'  I  told  them  that  if  I  hadn't  that 
check  out  of  $260,  rather  than  that  they 
should  feel  uneasy  about  it  I  could  pay  them 
anyhow  half  of  it,  $150.  and  possibly  $250; 
but,  as  I  had  that  check  out  for  $260,  it  would 
have  to  be  paid,  and  they  told  me  it  would  be 
all  right." 

We  think  the  foregoing  evidence,  which  is 
all  that  was  offered  to  sustain  the  claim  that 
the  payment  of  the  note  was  made  under 
duress,  wholly  fails  to  establish  it.  The  evi- 
dence at  the  trial  showed  that  the  day  after  the 
note  was  siven  and  this  deposit  made  the  firm 
of  Flack,  lloriarty  A  Co.,  of  Grand  Junction, 
failed  for  a  large  amount,  and  that  J.  B.  Flack, 
plaintiffs'  manager,  was  a  member  of  that 
orm.  It  also  showed  that  over  $1,200  worth 
of  goods,  shipped  to  plaintiffs,  had  been  re- 
plevied from  plaintiffs  Dy  Rothschild  Bros.,  of 
Chicago,  from  whom  they  had  been  purchased. 
It  also  showed  that  one  or  two  other  creditors 
were  uneasy  about  their  claims  against  the 
firm.  Under  all  the  evidence  in  the  case,  we 
think  the  defendant  had  good  reason  to  feel 
uneasy  about  the  ultimate  payment  of  the 
note,  and  it  is  not  strange  that  security  should 
have  been  demanded,  it  will  be  observed  that 
the  defendant  did  not  demand  payment,  but 
security.  The  officers  of  the  bank  feared  the 
creditors  of  plaintiffs,  after  the  failure  of 
Flack,  Moriarty  &Co.,  would  attach  plaintiffs' 
stock  of  goods  and  garnish  the  bank;  and  that 
defendant  would  lose  its  claim.  Plaintiffs  re- 
fused to  secure  the  note,  for  the  reason  that 
they  would  have  to  mortgage  their  stock  of 
goods  to  do  so,  which  their  sgent,  J.  B.  Flack, 
would  not  do,  but  chose  to  pay  the  note  in 
preference.  The  defendant  made  no  threat  to 
appropriate  plaintiffs'  deposit  to  the  payment 
ot  the  note  without  permission  to  do  so.  The 
only  threat  made  was  to  institute  legal  proceed- 
ings by  attachment,  to  collect  the  note  in  case 
security  should  not  be  given,  which  it  might 
lawfully  do  if  the  facts  Justified  it,  although 
the  note  was  not  yet  due.  2  Comp.  Laws,  g 
8808.  Before  the  defendant  could  have  caused 
a  writ  of  attachment  to  issue  against  the  prop- 
erty of  the  plaintiffs,  a  bond  would  have  been 
required,  which  would  have  been  ample  se- 
curity to  plaintiffs  in  case  it  had  turned  out 
that  the  writ  was  wrongfullv  sued  out  In 
such  a  case  the  party  is  TOund  to  make  his  de- 
fense in  the  first  instance,  and  he  cannot  post- 
pone the  litigation  by  paying  the  demand  in 
silence,  and  afterwards  suing  to  recover  it 
back.    Mays  v.  Cincinnati,  1  Ohio  Bt.  26a 

In  Farbe$  v.  Appletan,  5  Cusb.  117,  a  pay- 
ment of  money  was  made  in  order  to  prevent 
the  obligee  in  a  bottomry  bond  from  attempt- 
ing to  enforce  the  same  by  taking  possession 

t7L.R.  A. 


of  the  vessel,  and  the  court  held  that  it  was 
not  a  compulsory,  but  a  voluntary,  payment: 
and,  if  the  money  was  not  due,  tbe  debtor  had 
no  right  of  action  to  recover  it  back,  although 
he  declared  at  the  time  of  payment  that  he 
made  it  under  coercion,  and  intended  to  re- 
claim the  same  by  action.  The  court  said 
that  *'tbe  principle  of  law  is  a  very  familiar 
and  a  verv  salutary  one  that,  where  a  person, 
with  a  full  knowledge  of  all  the  circumstances, 

gays  money  voluntarily  under  a  claim  of  right, 
e  shall  not  afterwards  recover  back  tbe  money 
so  paid.  ...  In  general,  the  cases  thst  have 
been  treated  as  exceptions  are  cases  where  the 
possession  of  the  property  upon  which  the  lien 
IS  claimed  was  already  in  tbe  party  demanding 
the  money,  or  cases  in  which  the  party  bad.no 
other  means  to  save  himself  from  imprison- 
ment, or  his  property  from  sale,  on  execution 
or  warrant  of  distress,  but  by  the  monev  de- 
manded." The  court  of  appeals  of  Maryland, 
in  an  elaborate  opinion,  considers  "the  doc- 
trine as  established  that  a  payment  is  not  to  be 
regarded  as  compulsory,  unless  made  to  eman- 
cipate the  person  or  property  from  an  actual 
and  existing  duress,  imposed  upon  it  by  the 
party  to  whom  the  money  is  paid."  Baltimore 
V.  Uff&rman,  4  Gill,  426,  45  Am.  Dec.  146. 
See  also  Buford  v.  Lonergan,  6  Utah, 
801. 

In  Clarke  v.  Duteher,  9  Cow.  674,  it  was 
held,  upon  a  full  examination  of  the  Eng- 
lish authorities,  that  where  money  is  paid 
with  a  full  knowledge  -of  all  the  facts  and 
circumstances  upon  which  it  is  demanded,  or 
with  means  of  such  knowledge,  it  cannot  be 
recovered  back  upon  the  ground  that  the  party 
supposed  he  was  bound  in  law  to  pay  it,  when 
in  truth  he  was  not.  Bee  also  BiUtimore  v. 
Lefferman,  4  Gill,  25,  46  Am.  Dec.  146; 
Brumagin  v.  TiUinghast,  18  Cal.  266,  79  Am. 
Dec.  176;  Maps  v.  Cincinnati,  1  Ohio  St.  269; 
Fbrbe$  v.  AppUton^  Cusb.  117;  Dunham  v. 
GriwDold,  100  N.  Y.  224,  1  Cent  Rep.  806; 
Boiton  d  8,  Glass  Co.  v.  Boston,  4  Met.  189. 
It  is  true  this  is  not  a  direct  action  to  recover 
back  money  claimed  to  have  been  paid  under 
duress,  but  it  is  sn  action  for  damages  agsinst 
the  defendant  for  not  paying  a  check  drawn  by 
plainiiffs  out  of  funds  which  plaintififs  had 
authorized  defendant  to  use  in  payment  of  its 
note,  but  which  authority  they  claim  to  have 
given  under  duress,  and  which  should  therefore 
be  treated  as  having  never  been  given;  so  that 
the  foundation  of  the  action  is  the  alleged 
duress,  and  plaintiffs'  right  to  maintain  it 
depends  entirely  upon  the  question  as  to 
whether  the  payment  of  the  note  was  voluntary 
or  under  coercion.  If  the  payment  of  the 
note  was  made  under  duress,  and  might  have 
been  recovered  back  by  a  direct  action  for  that 
purpose,  then  it  should  be  treated  ss  not  having 
been  made  at  sll,  and  the  money  should  be 
treated  as  still  on  deposit  in  the  defendant's 
bank.  Ordinarily  It  is  the  duty  of  a  bank  to 
honor  the  checks  of  a  depositor  to  the  extent 
of  his  deposits,  snd  for  a  refusal  to  do  so  sn 
netion  may  be  msintained  against  the  bank  for 
any  damage  the  customer  may  sustain  by 
reason  of  such  refusal.  Marzeiti  v.  WiUiams, 
1  Bam.  &  Ad.  415;  Rolin  v.  Steward,  14  C.  B. 
595:  1  Suth.  Damsees,  129.  It  will  thus  be 
seen  that  plaintiffs'  nght  to  maintain  this  action 
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depends  wholly  on  the  question  as  to  whether 
or  not  the  plaintiffs'  direction  to  defendant  to 
appropriate  their  deposit  to  pay  the  note  was 
made  volanUi^lv  or  under  duress,  within  the 
meaning  of  the  law. 

The  court  instructed  the  Jury  that  If  the 
plaintiffs  authorized  the  defendant  to  apply  the 
money  deposited  with  it  to  the  payment  of 
the  note,  and  that  they  did  so  because  of  the 
demand  of  the  defendant  for  payment  or 
security,  and  the  threat  of  attachment  proceed- 
ings in  case  payment  should  not  be  made  or 
security  given,  then  such  i)ayment  was  made 
under  dureus,  and  was  as  if  no  payment  had 
been  made  at  aU,  and  that  defendant's  appro- 
priation of  plaintiffs'  money  in  payment  of  the 
note  was  without  any  valid  authority,  and 
that  the  money  was  to  be  treated  as  still  on 
deposit  for  plaintiffs'  use  and  benefit,  and  that 
defendant  would  be  liable  to  plaintiffs  for  its 
refusal  to  pay  the  check  when  presented  for 
payment.  We  think  the  court  erred  in  this 
instruclion.  Where  a  party  is  indebted  to  a 
bank  on  an  unsecured  note  not  yet  due,  and  is 
in  embarrassed  or  failing  circumstances,  and 
his  property  is  liable  to  be  attached  and  the 
bank  garnished  by  his  creditors,  and  the  bank 
threatens  to  begin  attachment  proceedings 
against  him  in  order  to  saive  itself  from  loss 
unless  he  secures  the  note,  which  he  refuses  to 
do,  but  instead  thereof  authorizes  the  bank  to 
appropriate  sufficient  of  his  deposit  in  the 
bank  to  pay  his  note,  such  payment  is  not  a 
payment  under  duress,  and  cannot-be  recovered 
Dack  by  action;  nor  can  such  payment  be 
treated  as  not  having  been  made,  and  the  bank 
held  liable  in  damages  for  not  honoring  a 
check  drawn  against  the  funds  thus  appropri- 
ated. The  judgment  of  the  district  court  is 
reversed,  with  costs,  and  remanded  and  a  new 
trial  grnnted. 

Zane,  Ch,  /.,  and  Miner,  J.,  concur. 
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1.  ^No  present  contnust  of  Insiiranoe 
which  will  support  an  action  to  re- 
cover Ibr  a  loss  is  shown  by  evldenoe 
that  shortly  before  the  expiration  of  a  former 
policy  plaintiff  instructed  his  cashier,  who  was 
also  the  insurer's  agrent,  to  renew  the  policy 
when  it  expired,  which  the  agent  promised  but 
neglected  to  do. 

8.  A  witness  cannot  state  how  lon^  the 
term  of  insurance  was  to  be  under  a  piu 
rol  contract  to  renew  an  explriner  policy,  but 


such  faot  must  be  found  from  Ifae  laniruage 
used. 
8*  Admlswions  by  an  ag^nt  that  he  bad 

previously  bound  his  prmcipal  by  a  oontzaot  an 
Inadmissible  against  the  latter. 

(April  1, 1808.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  .District  Court  for  Weber  County  in 
favor  of  plaintiff  in  an  action  brought  upon 
an  all^;ed  contract  of  fire  insurance.    Revened. 

The  facts  are  stated  in  the  opinion. 

Meun,  Bennett^  Marshall  A  Bradley^ 
for  appellant: 

The  eyidenoe  is  insufficieDt  to  justify  the 
▼erdict  Hallory  was  plaintiff's  trusted  agent 
as  well  as  the  agent  of  defendant;  and  the 
substance  of  the  evidence  is  that  plaintiff  in- 
structed its  cashier  to  keep  its  insurance  up  to 
$14,500,  and  that  its  cashier  neglected  to  do 

BO. 

'Sargewi  ▼.  National  F.  Im.  Co.  86  N.  Y. 
626. 

The  plaintiff  to>  recover  must  prove  the  con- 
tract of  insurance  pleaded  and  not  an  aeree- 
ment  thereafter  to  enter  into  a  contract  of  in- 
surance. 

Taylffr  v.  Hartford  P,  In$,  Go.  47  Wis.  865; 
Bobert€  v.  Oormania  Int.  Oo.  71  Qa.  480;  Din^ 
ning  v.  Phanix  Ins.  Go.  68  lU.  418. 

The  fact  that  a  formal  contract  was  contem- 
plated in  the  preliminary  negotiations  affords 
a  strong  presumption  that  such  negotiations 
were  not  intended  as  a  contract;  a  presump- 
tion not  overcome  by  any  evidence  in  this 
case. 

Pollock,  Cont.  6th  £ng.  ed.  48;  Mffon  t. 
Liverpool  A  L,  d  Q.  Ins,  Go.  121  Mass.  842; 
Mdrkev  v.  Mutual  Ben,  L.  Ins.  Co,  118  Mass. 
178;  mdgtoap  v.  Wharton,  6  H.  L.  Cas.  264; 
Canning  v.  Farquhar,  L.  R.  16  Q.  B.  Div. 
727;  Dinning  v.  Phanix  Ine,  Go,  supra;  €t* 
Beillejf  v.  London  Assur,  Corp,  2  Cent.  Repu 
506.  101  N.  Y.  575. 

The  court  erred  in  admitting  evidence  of 
declarations  made  by  Mallory  four  and  six 
months  after  thd  alleged  contract,  tending  in  a 
certain  way  to  show  that  such  contract  bad 
been  made. 

Fairlie  v.  Battings,  10  Ves.  Jr.  127 ;  Vicks- 
burg  df  M.  B.  Go.  v.  aBrien,  119  U.  8.  108. 
80  L.  ed.  299;  Great  Western  B.  Go,  v.  WHUs, 
18  C.  B.  N.  8.  74B;  Northwestern  Union  Packet 
Co.  V.  ClougK  87  U.  8. 20  Wall  528, 22  L.  ed. 
406. 

Mr,  A.  R.  Heywood*  for  respondent: 

The  evidence  shows  a  contract  of  insurance. 

'talker  v.  Metropolitan  Ins,  Co,  56  Me.  379; 
May,  Fire,  Life  &  Ace  Ins.  §  22  A. 

That  payment  would  have  been  made  when 
the  bill  was  presented  or  when  demanded  Is 
sufficient. 

Commercial  Mut.  M,  Ins.  Co.  v.  Union  Mui, 
Ins.  Co.  60  U.  8.  19  How.  818, 15  L.  ed.  686 ; 


Note.— The  yalldlty  of  an  oral  a^rreement  to 
insure  in  the  abeenoe  of  any  express  restriction  is 
so  fully  established  by  the  numerous  decisions  to 
that  effect  that  no  citation  of  them  can  be  neces- 
sary. We  refer,  however,  in  addition  to  cases  cited 
by  counsel,  to  Phenizlns.  Co.  v.  Byland,  1 L.  R.  A. 
648,  00  Md.  487,  and  cases  there  cited  in  opinion  and 
briefs  for  illustration  of  the  rijBtht  to  specific  per- 
formance of  such  contract,  aJso  to  Mathers  v. 
17L.R.A. 


Union  Mut.  Aoo.  Asso.,  11  L.  R.  A.  88,  78  Wis.  6B8, 
for  illustration  of  the  power  of  an  Insiiianoe  anent 
to  bind  the  Insurer  to  such  oral  agreement.  The 
fact  that  in  the  above  case  the  insurance  agent  was 
also  an  employ6  of  the  person  seeking  inauranoe, 
while  referred  to  as  Important,  In  the  suit  based 
on  a  contaraot  in  prcBsenU  whloh  the  agent  had  neg* 
looted  to  make,  is  apparently  not  to  be  regarded  aa 
fatal  to  a  suit  for  speolflo  performanoew 
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F^mklin  F.  Tm,  Co,  v.  Colt,  87  U.  S.  20  Wall. 
660,  22  L.  ed.  423 ;  Dayton  Ins.  Co.  v.  Kelly, 
24  Ohio  St.  845,  15  Am.  Rep.  620;  First  Bap- 
tist Church  Trustees  v.  Brooklyn  F,  Ins.  Co, 
19  N.  T.  311. 

If  a  coo  tract  and  agreement  were  actually 
entered  into  between  the  plaintiffs  and  Mallorv, 
defendant's  ageot,  that  said  defendant  would 
insure  the  property  named  in  the  complaint 
and  for  one  year  for  the  amount  named  m  the 
complaint,  upon  a  stated  and  agreed  consider- 
ation, both  parties  distinctly  agreeing  to  thia 
contract,  and  relying  upon  it,  and  Malloiy 
through  forgetfulness  or  oversight,  neglected 
to  issue  the  policy  or  take  the  pay  therefor,  if 
he  could  have  ffotten  it,  then  this  verbal  con- 
tract so  made,  if  it  was  made,  would  bind  the 
defendant  and  the  plaintiff  would  be  entitled 
to  recover  against  defendant  the  amount 
claimed  in  its  complaint,  if  the  other  proof 
was  found  sufficient. 

Westchester  F.  Ins,  Co.  v.  Earle,  83  Mich. 
158;  1  May,  Fire,  Life  &  Ace.  Ins.  g§  14-28, 
44;  "Walker  v.  MetropdUtan  Ins,  Co.  supra; 
Sanborn  v.  FiremaWs  Ins,  Co.  16  Gray,  448, 
77  Am.  Dec.  419;  Putnam  v.  Some  Ins,  Co, 
123  Mass.  824,  25  Am.  Rep.  98:  First  Baptist 
Church  Trustees  v.  Brooklyn  F,  Ins,  Co,  and 
Commercial  Mut.  M,  Ins.  Co,  v.  Union  Mut, 
Ins.  Go.  supra;  Belitf  Fire  Ins.  Co,  v.  Shaw. 
94  U.  S.  574,  24  L.  ed.  291. 

Zanet  Gh.  J,,  delivered  the  opinion  of  the 
court: 

The  respondent  alleged  in  its  complaint  that 
on  the  Ist  dav  of  February,  1889,  in  considera- 
tion of  $46.20  paid  as  premium,  its  stock  of 
goods  at  Hailey,  Idaho,  was  insured  in  the 
sum  of  $2,000  by  appellant,  for  one  year  from 
the  18th  day  of  the  same  month,  and  that  on 
the  2d  day  of  the  following  July  the  goods 
were  destroyed  by  fire.  The  plain  l  iff  relies 
upon  a  contract  in  prcBsenU,  not  a  contract  to 
thereafter  Insure.  Albert  Kiesel,  who  had  an 
interest  in  plaintiff's  business,  and  manager 
thereof,  testified  that  B.  M.  Mallory,  the  agent 
of  both  parties,  said  to  him  about  the  last  of 
January  or  the  first  of  February,  1889,  that 
$5,000  of  the  insurance  would  expire;  that 
witness  told  him  to  renew  the  insurance,  and 
that  he  said  he  would;  that  the  policies  of  the 
North  British  &  Mercantile  and  Fireman's 
Fund  and  Commercial  Union  were  about  to 
expire;  that  Mallorv  said  he  would  reinsure 
him  in  the  Fireman^s  Fund  for  $2,000,  in  the 
North  British  &  Mercantile  for  $1,000,  and  in 
the  Commercial  Union  for  $2,000.  Witness 
also  said  that  the  insurance  was  to  be  for  one 
year,  and  that  the  premium  was  to  be  $2.20 
per  $100.  B.  M.  Malloiy,  the  agent  of  both 
plaintiff  and  defendant,  testified  that,  soon 
after  his  employment  as  bookkeeper,  Albert 
Kiesel,  manager  of  the  plaintiff,  instructed 
him  to  renew  all  policies  upon  expiration,  and 
to  keep  the  amount  of  insurance  to  $14,500, 
and  to  pay  premiums  sixty  days  after  issuance 
of  policies;  that  he  was  under  the  impression 
that  the  lapsed  policies  had  been  renewed; 
that  his  intention  was  to  renew  them,  but  he 
negligently  had  allowed  them  to  lapse;  that, 
as  cashier  of  the  plaintiff,  he  was  authorized 
to  use  its  funds  to  pay  premiums,  and  was  di- 
rected by  plaintiff's  manager  to  do  so,  and  to 
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keep  the  insurance  to  $14,500.  The  premiun. 
was  not  paid,  but  was  tendered  six  days  after 
the  stock  of  ^oods  had  been  consumed  by  fire. 
The  proof  is  that  Mallory,  who  was  cashier 
of  the  plaintiff,  and  who  was  authorized  and 
instructed  by  its  manager  to  have  its  stock  of 
goods  insured,  and  who  was  also  the  agent  of 
uie  defendant,  and  authorized  by  it  to  make 
contracts  of  insurance  and  to  issue  policies, 
neglected  to  do  as  be  was  instructed,  and  what 
he  promised  plaintiff's  manager  he  would  do. 
He  had  an  impression,  as  ne  said,  that  the 
property  was  insured,  and  neglected  to  issue 
the  pohcy.  He  was  authorized  to  appropriate 
plaintiff's  money,  in  his  hands  as  its  cashier, 
to  the  payment  of  the  premium,  but  neglected 
to  do  that.  If  he  had  done  so,  he  would  have 
acted  as  plaintiff's  agent  In  so  doing.  At  the 
time  of  the  conversation,  about  the  Ist  of  Feb- 
ruary, relied  upon  to  establish  the  contract  de- 
clared on,  insurance  then  on  the  property  to 
be  renewed  had  not  expired.  It  did  not  ex- 
pire until  the  1 8th  day  of  that  month.  It  was 
the  duVv  of  Mallory,  under  the  instructions  of 
plaintiff's  manager,  to  continue  the  risk  after 
the  old  policy  expired  by  reinsuring,  but  the 
evidence  shows  that  he  neglected  to  do  this. 
For  the  failure  to  follow  plaintiff's  orders  the 
defendant  cannot  be  held  responsible.  It  is 
apparent  that  Mallorv  failed  to  make  the  con- 
tract that  he  was  authorized  and  instructed  by 
plaiotiff  to  make.  An  af;Teement  to  make  a 
contract  at  a  future  day  is  not  the  equivalent 
of  the  one  to  be  made,  or  of  a  present  contract, 
though  all  the  terms  to  be  put  in  the  latter  are 
agreed  upon.  If  one  of  the  parties  to  the  first 
agreement  refuses  to  bind  himself  when  the 
time  comes,  the  court  may  compel  a  specific 
performance  of  it,  if  from  the  facts  it  would 
be  equitable  to  do  so;  and  if  performance  is 
decreed  a  judgment  may  be  entered  in  the  same 
case  for  the  amount  found  to  be  due  the  plain- 
tiff on  the  contract,  if  any  amount  is  then  due 
the  plaintiff  by  its  terms,  or  an  action  may  be 
instituted  on  it  if  either  party  refuses  to  com- 
ply with  it.  By  the  language  used  on  the  1st 
of  February  the  defendant  did  not  assume  the 
risk  the  plaintiff  contends  that  he  did.  That 
language  had  reference  to  insurance  thereafter 
to  be  made. 

The  plaintiff  has  set  up  in  his  complaint  a 
contract  in  proBsenti,  This  action  is  not  for 
specific  performance.  Taylor  v.  Hartford  F. 
Ins.  Co.  47  Wis,  566;  Sargent  v.  motional  F. 
Ins,  Co,  86  N.  Y.  626;  Dinning  v.  Phceniz 
Ins  Co,  68  HI.  414;  Markey  v.  Mutual  Ben,  L, 
Ins.  Co.  118  Mass.  178;  Myers  v,  Liverpool  db  L, 
db  0.  Ins,  Co.  121  Mass.  338;  C^BHlly  v.  Lon- 
don Assur.  Corp.  101  N.  Y.  675,  2  Cent.  Rep. 
506. 

.  Commercial  Mut.  M.  Ins,  Co.  v.  TJnUm  Mut. 
Ins.  a>..  60  U.  S.  19  How.  318,  15  L.  ed.  636, 
cited  by  counsel  for  respondent,  was  an  equity 
cause  to  complete  the  specific  performance  of 
a  contract  to  make  reinsurance.  The  court  in 
that  case  held  that  the  bill  for  the  specific  per- 
formance of  the  contract  should  be  maintained, 
and  it  havioe  been  admitted  that  defendants 
would  be  liable  as  for  a  total  loss  on  the  policy 
if  issued  ip  conformity  with  the  contract,  and 
that  the  amount  was  then  payable,  and  that  no 
further  question  remained  to  be  tried,  and  it 
was  proper  to  decree  the  payment  of  the  money 
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which  would  have  been  payable  on  the  policy 
If  it  bad  been  issued.  In  Sanborn  ▼.  Fire- 
fna?i*s  Ins.  Co,,  16  Gray,  448,  77  Am.  Dec.  419, 
and  Putnam  v.  Borne  Ins,  Co.  123  Mass.  8'^ 
25  Am.  Rep.  98,  relied  upon  by  respondent's 
counsel,  it  was  held  that  the  evidence  tended 
to  show  that  the  risk  was  to  commence  at  the 
time  the  contracts  sued  on  were  made.  The 
facts  of  these  cases  are  not  analogous  to  the 
case  in  hand.  In  them  the  insurers  assumed 
the  risk  by  the  contracts  sued  on. 

After  the  witness  Albert  Kiesel  had  nar- 
rated the  conversation  between  himself  and 
Mallorv  ou  the  1st  day  of  February,  plaintiff's 
counsel  propounded  this  Question:  *'Now,  if 
you  know,  how  \ouf^  was  tne  insurance  to  be?" 
To  which  couDsel  for  defendant  objected  on 
the  ground  that  the  conclusion  of  the  witness 
was  called  for,  and  not  the  language  uaed,  or 
the  substance  of  it.  The  objection  was  over- 
ruled by  the  court,  and  defendant  excepted. 
This  ruling  is  assigned  as  error.  The  inten- 
tions of  the  parties  to  contracts  must  be  ascer- 
tained from  the  language  used  In  them,  or  in 
making  diem,  in  the  light  of  the  surrounding 
circumstances,  and  this  rule  applies  to  the  in- 
terpretation of  verbal  contracts  as  well  as  to 
written  ones.  It  was  improper  to  call  for  the 
conclusion  of  the  witness  as  to  the  term  of 
the  insurance,  or  as  to  the  premium  to  be  paid. 
Those  facts  should  have  been  found  from  the 
language  used  by  the  contractors.  They  could 
not  be  ascertained  from  the  inferences  and  con- 
clusions of  the  witness. 

Witnesses  were  pei-mitted,  over  the  objec- 
tions of  defendant's  counsel,  to  testify  to  ad- 
missions of  the  agent  Malloiy,  made  long  after 
the  alleged  contract  was  made,  to  the  effect 
that  the  property  was  insured.  To  the  ruling 
of  the  court  in  overruling  such  objections  the 
counsel  for  the  defendant  excepted,  and  as- 
signs the  same  as  error.  A  witness  may  tes- 
tify to  the  language  of  an  agent  in  making  an 
oral  contract,  because  such  language  is  within 
the  agent's  authority.  Being  authorized  to 
make  the  contract,  hia  language  in  making  it 


is  authorized  by  the  principaL  But  authority 
to  make  a  contract  does  not  empower  the  agent 
at  a  subsequent  time  to  admit  away  hia  prin- 
cipal's rights.  The  admissions  of  an  agent  are 
admissible  so  far  as  the  principal  has  author- 
ized them  to  be  made,  and  no  further.  Qreen- 
leaf  says:  "But  it  must  be  remembered  that 
the  admission  of  the  agent  cannot  always  be 
assimilated  to  the  admission  of  the  principal. 
The  party's  own  admission,  whenever  made, 
may  oe  given  in  evidence  against  him;  bat  the 
admission  or  declaration  of  bis  agent  binds  him 
only  when  it  is  made  during  the  continuance 
of  the  agency  in  regard  to  a  transaction  then 
depending,  et  dum  ferret  opus.  It  is  because 
it  IS  a  verbal  act,  and  part  of  the  r«9  geskB,  that 
it  is  admissible  at  all;  and  therefore  it  is  not 
necessary  to  call  the  agent  himself  to  prove  it." 
1  Qreenl.  Ev.  g  118.  The  court  said  in  the 
case  of  Vicksburg  dt  M.  R,  Co.  v.  C^Brien,  119 
U.  S.  99,  80  L.  ed.  299:  "  Referring  to  the 
rule  as  stated  by  Mr.  Jttsiiee  Story  in  his 
treatise  on  Agency  (section  134,)  that,  'where 
the  acts  of  the  agent  will  bind  the  principal, 
there  his  representations,  declarations,  and  ad- 
missions respecting  the  subject-matter  will  also 
bind  him,  if  made  at  the  same  time,  and  con- 
stituting a  part  of  the  res  gesUs.'  The  court, 
speaking  by  Mr.  Justice  Strong,  said:  'A 
close  attention  to  this  rule  which  is  of  univer- 
sal acceptance,  will  solve  almost  eveiy  diffi- 
culty. But  an  act  done  by  an  agent  cannot  be 
varied,  qualiiled,  or  explained  either  by  his 
declarations,  which  amount  to  no  more  than 
a  mere  narrative  of  a  past  occurrence,  or  bj  an 
isolated  conversation  held,  or  an  isolated  act 
done,  at  a  later  period.  The  reason  is  that  the 
agent  to  do  the  act  is  not  authorized  to  narrate 
what  he  had  done,  or  how  he  had  done  it,  and 
his  declaration  is  no  part  of  the  res  gesta.' " 

For  the  reasons  above  indicated  the  court  is 
of  the  opinion  that  the  judgment  of  the  court 
hdow  should  he  reversea,  and  that  a  new  trial 
should  be  granted. 

Anderson  and  Blaekbnm,  <//.«  ooncuc 
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1.  A  member  of  a  fire  insurance  patrol 
althoufifh  ffiven  by  statute  the  ris ht  to 
enter  building  which  are  burninsf  or 
In  danger,  to  save  property,  is,  althouffa  not 
a  trespasser,  a  mere  naked  licensee  under  a  lioense 
Riven  by  the  law  itself  where  he  breaks  open  a 
building"  at  the  time  of  a  flre«  to  whom  the  owner 
of  the  building  owes  no  duty  in  respect  to  the 
oonditlon  of  a  freiarht  eleTator  between  the  main 
floor  and  basement  which  can  make  him  liable 


for  an  Injury  to  the  patrohnan  by  the  fall  of  a 
counter-weight  on  such  elevator  beoauae  of  a 
defect  in  the  rope  and  of  failure  to  box  or  guard 
the  weight. 

8*  The  absence  of  a  flre-proof  shaft  or 
of  metal  doors  in  the  shaft  or  of  the  re- 
quired catches  or  fastenings  on  the  doors  to  a 
frelg'ht  elevator,  and  the  failure  to  have  the  cde- 
vator  inspected  and  to  obtain  and  post  a  oertifl- 
cate  of  its  condition  as  required  by  ordinance, 
are  immaterial  on  the  question  of  liability  for  In- 
jury to  a  fire  patrolman  while  he  was  seeking^  to 
save  property  from  fire,  whlcb  Injury  was  caused 
by  the  fall  of  a  counter-weight  which  was  not 
boxed  or  guarded  on  account  of  the  breaking  of 
a  rope  by  which  it  was  held. 


Mots.— The  rule  that  licensees  assume  the  risk 
of  danger  in  entering  another^s  premises  has  an 
exceptionally  forcible  illustration  in  the  above  de- 
cision. See,  on  tbe  same  subject,  Manning  v. 
Chesapeake  ft  O.  B.  Ck>.  (W.  Ya.)  16  L.  B.  A.  271;  > 
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See  also  41  L.  R.  A.  487. 


Bedijran  y.  Boston  ft  M.  B.  14  L.  B.  A.  27V.  155 
Biass.  44;  Gordon  v.  Cummings.  9  L.  R.  A.  610,  and 
note,  152  Mass.  513:  Schmidt  v.  Bauer,  ft  L.  B.  A.  saO, 
and  note,  80  OaL  56S. 
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8«  Aa  ordlnaAee  reqnlxiiii^  eteivmitovm 
and  other  thinjBTfl  *' so  located  as  to  en- 
danffer  the  liToe  and  limbe  of  those 
employed**  in  the  fkctories.  etCv  to  be  ao 

ter  as  praotioabie  bo  covered  or  guarded  aa  to  in- 
snre  against  any  Id  jury  to  such  employes,  does 
not  create  any  UabtUty  for  non-oompUanoe  there- 
wltli  In  favor  of  afire  patrolman  who  is  a  mere 
ISoensee  oo  the  premisM  ss  he  is  not  within  the 
olaas  of  persons  for  whose  protection  the  ordi- 
nance was  psssed. 


^October  81,  WUL) 

APPEAL  by  plaintiff  from '  a  Judgment  of 
the  Appellate  Coart,  First  District,  affirm- 
Ing  a  Judgmeot  of  the  Superior  Court  for  Cook 
CouD^  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  resulted  from  defend- 
ant's negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mettn,  Brandt  Sb  Holftnann  and  J.  S. 
Kennard*  Jr.»  for  appellant. 

Jf^MTS.  Edwin  Walker  and  Arthur  J. 
Eddy*  for  appellee: 

To  constitute  negligence  there  must  be  some 
duty  owing  from  tne  party  whose  negligence 
occasions  the  loss,  to  the  party  injured. 

Deering,  Neg.  §  8;  Wharton,  Neg.  %  8; 
mehoUtm  ▼.  BrieR.  €h.  41  N.  Y.  6^;  MitUyrf 
T.  ataJU,  10  Cent  Rep.  099,  108  N.  T.  205. 

A  mere  passive  acquiescence  on  the  part  of 
the  owner  or  occupant  in  the  use  of  real  prop- 
erty by  others  does  not  involve  him  in  any  lia- 
bUity  to  them  for  its  unfitness  for  such  use. 
They  take  all  the  risks  upon  themselves,  and 
have  no  right  to  complain  of  any  defect  in  the 
premises,  even  though  caused  by  the  direct 
act  of  the  owner,  unless  the  act  is  malicious, 
or  is  committed  in  the  notice  of  the  fact  that 
straneers  are  likely  to  approach,  and  without 
any  dort  to  warn  them  of  the  danger,  under 
circumstances  which  Justify  a  belief  that  the 
owner  was  indifferent  to  uie  injuries  which 
might  happen  to  them. 

Shearm.  &  Redf.  Neg.  f^  499.  and  authori- 
ties cited;  Deering,  Neff.  §  818;  Reardon  v. 
Thompaon,  149  Mass.  267;  Ousiek  v.  Adams, 
115 N.Y.  55;  Severy  v.  Niekerson,  120  Mass.  806, 
21  Am.  Rep.  514;  Larmorey.  Crown  Paint  Iran 
Co.  2  Cent.  Rep.  409,  101  N.  T.  891,  54  Am. 
Rep.  718;  Hcvrffreaves  v.  lyeaeon,  25  Mich.  1; 
TraA  v.  ShotvM,  41  Minn.  66;  Metcalfe  -v. 
Cunard  8.  8,  Oo.  147  Mass.  66;  Batch  v.  Smith, 
t  flurlst.  ft  N.  786;  Qautret  v.  Bdgerton,  L.  R 
2C.  P.  871;  BurdickY.  CheadU,  26  Ohio  St. 
898,  20  Am.  Rep.  767;  Pittsburgh,  Ft.  W.  db  0. 
B.  Co.  V.  Bingham,  29  Ohio  St.  864;  Parker  v. 
PorOand  Pub.  6o.  79  Me.  173,  81  Am.  Rep. 
262;  Mathetos  v.  Bensel,  51  N.  J.  L.  80;  Oal- 
vestarTOil  Co.  v.  Morton,  70  Tex.  400.  8  Am. 
St.  Rep.  611;  Murray  v.  McLean,  57  HI.  878; 
Buckingham  v.  Fisher,  70  111.  121. 

The  owner  or  occupant  is  not  bound  to  make 
the  land  or  buildings  thereon  safe  for  any  pur- 
pose which  is  UD&wful  or  improper,  or  for 
which  he  could  not  reasonably  anticipate  that  it 
would  be  used.  He  is  not  responsible  for  the 
use  of  his  property  in  a  mode  for  which  it 
was  obviously  never  designed,  even  though 
such  use  was  intended  for  bis  benefit. 

Shearm.. ft  Redt  Neg.  §  500. 
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An  owner  of  machinery  is  not  liable  to  one 
who  needlessly  sets  it  in  motion. 

Sbearm.  ft  Redf.  Neg.  g  590;  Wharton,  Neg. 
§844. 

Appellee  was  under  no  obligation  to  render 
the  elevator  safe  for  any  purpose  for  which  be 
could  not  reasonably  anticipate  that  it  would 
be  used. 

Armstrong  v.  Medbury,  11  West.  Rep.  190, 
67  Mich.  250. 

Gibson  and  his  comrades  were  mere  licensees 
on  the  premises  b^  implied  license,  and  de- 
fendant owed  plaintiff  only  such  duty  as 
mij^ht  be  due  licensees. 

Proctor  V.  Adams,  118  Mass.  876,  18  Am. 
Rep.  500;  Setery  v.  Nickerson,  supra. 

Messrs.  S.  L.  Boyce  and  H«  H,  Martin 
also  for  appellee. 

Baker»  J.,  delivered  the  opinion  of  ih% 
court: 

James  Leonard,  appellee,  was  owner  of  the 
building  on  West  Lake  street,  in  the  city  of 
Chicago,  which  was  numbered  47  and  49.  It 
was  constructed  of  brick,  was  four  stories  and 
a  basement  high,  and  was  occupied  by  various 
tenants  for  business  purposes.  The  main  floor 
and  basement  were  leased  to  one  Sues,  who 
carried  on  therein  a  wholesale  liquor  business. 
The  lease  to  said  Sues  was  dated  May  1,  18^^, 
and  at  the  time  of  the  fire  herein  mentioned  the 

{)remises  and  the  hoist  or  elevator  thereon  were 
n  substantially  the  same  condition  that  they 
were  in  at  the  date  of  the  demise.  Said  elevator 
ran  only  from  the  main  floor  to  the  basement, 
and  it  consisted  of  an  uninclosed  floor  or  plat- 
form, about  six  feet  long  and  four  feet  wide, 
with  an  upright  timber  at  each  end  and  a  cross- 
beam at  the  top,  uniting  them,  and  to  the  cen- 
ter of  the  crossbeam  a  rope  was  attached.  It 
is  not  necessary  to  state  aovthing  further  in 
regard  to  the  construction  oi  the  elevator  and 
the  mechanism  connected  with  it,  except  to 
remark  that  there  was  a  counter- weight,  which 
consisted  of  a  piece  of  cast  iron  8  feet  long, 
some  14  or  16  inches  wide,  and  8  inches  thick, 
and  a  roi>e  by  which  said  counter  >.  eight  was 
suspended  and  moved  up  and  down.  Shortly 
before  midnight  of  May  28,  1888.  afire  broke 
out  in  the  upper  stories  of  the  building  in  ques- 
tion. Freeborn  Gibson,  the  api)ellant  herein, 
was  a  member  of  the  fire  insurance  patrol. 
The  company  to  which  he  belonged  responded 
to  the  alarm,  but  when  it  got  to  the  scene  of 
the  fire  the  engines  were  already  at  work, 
throwing  water.  The  patrol  forced  open  the 
door  of  the  main  floor,  and  spread  waterproof 
tarpaulins  over  the  goods  stored  there.  There 
was  an  outside  pair  of  stairs  that  led  to  ih% 
basement,  but  the  door  at  the  foot  of  the  stairs 
and  leading  into  the  basement  was  locked,  and 
also  braced  on  the  inside  and  barricaded  with 
^ods.  There  were  no  stairs  inside  the  build- 
ing from  the  main  floor  to  the  basement,  and 
the  only  inside  communication  from  the  one 
to  the  other  was  the  elevator  or  hoist.  The 
platform  of  the  elevator  was  on  the  basement 
floor,  and  two  or  three  barrels  of  whiskey  were 
standing  on  it.  When  ibe  goods  on  the  main 
floor  had  been  covered  with  tarpaulins,  two 
of  the  patrol  jumped  from  the  main  floor  to 
the  bends  of  the  barrels,  and  then  spread  a  few 
tarpaulins  in  the  basement.    In  the  meantime 
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the  other  members  of  the  patrol  were  sweeping 
water  from  the  main  floor.  By  the  direclioa 
of  the  superintendent  of  the  patrol  the  two  men 
in  the  basement  then  rolled  the  barrels  of 
whiskey  from  the  elevator,  and  when  this  was 
done  tbey  were  raised  with  the  elevator  to  the 
main  floor  by  the  superintendent.  Sbortlv  af- 
terwards the  superintendent  ordered  siz  of  the 
patrol  to  go  to  the  basement,  and  when  they 

got  on  the  elevator  he  proceeded  to  let  them 
own  by  means  of  certain  ropes  forming  part 
of  the  mechanism.  When  the  elevator  was 
within  a  very  short  distance  of  the  basement 
floor  the  rope  which  held  the  counter- weight 
broke  at  a  distance  of  about  fifteen  inches 
above  said  weight,  and  the  weight  became  de- 
tached from  the  part  up  and  down  which  it 
tra,veled,  and  it  fell  a  distance  of  about  sixteen 
feet  to  the  bottom  of  the  basement.  Gibson, 
the  appellant,  was  one  of  the  men  on  the  ele- 
vator, and  the  counter-weight  fell  on  one  of 
his  legs,  and  drove  it  through  the  floor  of  the 
elevator,  and  so  injured  it  as  that  it  bad  to  be 
amputated  above  the  knee.  It  isl  charged  in 
the  declaration  that  the  counter-weight  was  in- 
securely fastened  in  grooves  which  were  insuf- 
ficient for  the  purpose,  and  that  it  was  in  a 
highly  unsafe  and  dangerous  condition  with- 
out any  box  or  cover  around  it  to  prevent  it 
from  injuring  persons  in  or  about  the  elevator, 
when  it  was  easily  practicable  to  have  covered, 
boxed,  or  guarded  it;  and  it  is  also  charged 
that  the  rope  by  which  the  counter- weight  was 
suspended  and  moved  up  and  down  was  of  in- 
sufficient size  and  strength,  and  old  and  rot- 
ten, and  of  insufficient  strength  to  hold  the 
weight,  and  highly  dangerous  to  persons  using, 
operating,  or  about  the  elevator. 

The  fundamental  inquiry  in  this  case  is 
whether  or  not  appellee  owed  a  duty  to  appel- 
lant to  so  construct,  keep,  and  maintain  the  ele- 
vator or  hoisting  apparatus  as  that  it  should  be 
a  safe  means  for  his  transportation  from  one 
storv  of  the  buildina^-to  another?  Actionable 
negligence,  or  negligence  which  constitutes  a 
good  cause  of  action,  grows  out  of  a  want  of 
ordinary  care  and  skill  in  respect  to  a  person  to 
whom  the  defendant  is  under  an  obligation  or 
duty  to  use  ordinary  care  and  skill.  The 
owner  of  land  and  of  buildings  assumes  no  duty 
to  one  who  is  on  his  premises  by  permission 
onl^  as  a  mere  licensee,  except  that  he  will  re- 
frain from  willful  or  affirmative  acts  which  are 
injurious.  As  was  said  in  Sweeny  v.  Old 
Colony  A  N.  R.  Go, ,  10  Allen.  868.  87  Am. 
Dec  644:  "A  licensee,  who  enters  on  prem- 
ises by  permission  only,  without  anv  entice- 
ment, allurement,  or  inducement  being  held 
out  to  him  by  the  owner  or  occupant,  cannot 
recover  damages  for  injuries  caused  by  ob- 
structions or  pitfalls.  He  goes  there  at  his 
own  risk,  and  enjoys  the  license  subject  to  its 
concomitant  perils."  When,  at  the  time  of  the 
fire,  the  members  of  the  fire  patrol  forced  open 
the  door,  and  entered  the  main  floor  and  base- 
ment of  the  building,  they  were  not  trespass- 
ers; nor  did  they  enter  the  premises  by  virtue 
of  a  license,  either  express  or  implied,  from 
either  appellee,  the  owner  of  the  building,  or 
Sues,  his  tenant.  The  facts  that  the  premises 
were  closed  for  the  night,  that  the  doors  were 
all  locked  and  barred,  that  no  ingress  was  pos- 
sible without  using   force  and  violence  and 
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breaking  the  doors,  and  that  the  lawful  own* 
ers  and  occupants  were  all  absent,  and  had  no 
knowledge  of  either  the  flre  or  the  proposed 
entry,  and  all  the  other  surrounding  circum- 
stances, preclude  any  theory  of  license  from 
the  owner  or  tenant    A  license  to  enter  upon 
the  land  and  premises  of  another  is  not  always 
based  on  the  permission  of   the  owner;  it  is 
sometimes  given  by  the  law.    In  Cooley  on 
Torts  (page  818)  it  is  said:    "A  third  class  of 
licenses  comprehends  those  cases  in  which  the 
law  gives  permission  to  enter  a  man's  prem- 
ises.   This  permission  has  no  necessary  con- 
nection  with  theowner's  interest,  and  is  always 
given  on  public  grounds.   An  instance  is  where 
a  fire  breaks  out  in  a  city.     Here  the  public 
authorities,  and  even  private  individuals,  may 
enter  upon  adjacent  premises,  as  they  may  find 
it  necessary  or  convenient,  in  their  efforts  to 
extinguish  or  to  arrest  the  spread  of  the  flames.** 
In  Proctor  v.  Adams,  118  Mass.  876,  18  Am. 
Rep.  600,  Gray,  CK  J,,  said:    '*In    such  a 
case,  though  they  had  no  permission  from  the 
plaintiff  or  any  other  penon,  they  had  an  im* 
plied  license  by  law  to  enter  on  the  beach  to 
save  the  property.    It  is  a  very  ancient  rule  of 
the  common  law  that  an  entry  upon  land  to 
save  goods  which  are  in  jeopardy  of  being  lost 
or  destroyed  by  water,  flre,  or  any  like  danger 
is  not  a  trespass."    So  appellant,  when  he  en- 
tered the  building,  was,  by  the  rules  of   the 
common  law,  a  mere  naked  licensee,  under  a 
license  given  by  the  law  itself  in  no  way  eman- 
ating from  appellee,  and  by  virtue  of  which 
he  would  have  had  a  right  of  entry^  even  in 
the  teeth  of  an  express  prohibition  on  the  part 
of  appellee.    It  is  the  well-settled  doctrine  that 
a  mere  naked  license  or  permission  to  enter 
premises  does  not  impose  an  obligation  on  the 
owner   or   person   in   possession  to  provide 
against  the  daneers  of  accident;  and  it  surely 
cannot  detract  from  the  applicability^  of  the 
rule  that  the  license  or  permission  has  its  origin 
in  a  source  other  than  such  owner  or  person  in 
possession.    It  is  provided  in  section  1  of  chap- 
ter 142  of  the  Revised  Statutes  that  boards  of 
underwriters  shall  have  power  to  provide  a 
patrol  of  men  and  a  competent  person  to  act  as 
superintendent,  to  discover  and  prevent  fires, 
with  suitable  apparatus,  to  save  and  preserve 
property  or  life  at  and  after  a  fire:  and  that, 
the  better  to  enable  them  so  to  act  with  prompt- 
ness and  efiiciency,  full  power  is  given  such 
superintendent  and  such  patrol  to^  enter  any 
building  on  fire,  or  which  may  be  exposed  to 
or  in  danger  of  taking  fire  from  other  burning 
buildings,  subject  to  the  control  of  the  fire  mar- 
shal of  the  city,  and  at  once  proceed  to  protect 
and  endeavor  to  save  the  property  therein,  and 
to  remove  such  property,  or  any  part  thereof, 
from  the  ruins  after  a  nre.    So  tar  as  the  mat- 
ter here  involved  is  concerned,  the  only  effect 
of  said  statute  was  to  give  in  express  terms  to 
appellant,  asamemb^of  the  fire  patrol,  the 
same  license  and  permission    of  entry  that 
was  already  given  to  him  as  an  individual  by 
the  common  law.    Notwithstanding  said  stat- 
ute, appellant  was  a  mere  licensee  under  a  per- 
mission to  enter,  given  by  law. 

Appellant  was  not  invited  or  induced  by  ap- 
pellee to  go  into  the  building.  But  he  was 
lawfully  there.  Both  the  common  law  and  the 
statute  gave  him  the   right  to  go  there.    He 
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beine  there  lawfully,  is  there  any  evidence 
tending  to  show  that  appellee  inyited  him  to 
make  use  of  the  elevator  or  hoist?  If  appellee 
had  done  anything  to  induce  him  to  come  into 
the  building,  then  it  might  possibly  be  said 
that  he  had  a  right  to  rel^  on  appellee's  keep- 
ins^  the  premises,  including  the  elevator,  in  a 
safe  condition  while  he  was  there.  But  here 
there  was  not  even  a  license  from  appellee; 
the  only  license  was  from  the  law.  And  so  he 
had  no  right  to  conclude  that  there  was  an  as- 
surance from  appellee  that  either  the  premises 
or  the  elevator  were  safe.  Besides  this,  the 
construction  of  the  elevator  or  hoist  was  such 
as  to  indicate  that  it  was  intended  for  a  freight 
hoiat.  It  was  not  at  the  main  floor,  apparently 
ready  to  transport  persons  to  the  basement, 
but  was  standing  on  the  basement  floor,  and 
loaded  with  bamls  of  whisky,  thereby  indi- 
cating the  use  it  was  put  to.  These  surely 
were  not  circumstances  of  enticement,  allure- 
ment, or  invitation.  It  may  be  conceaed  that 
it  was  the  duty  of  the  fire  patfol  to  go  down 
into  the  basement,  and  cover  with  tarpaulins 
the  goods  there  stored;  but  at  the  very  firat 
two  of  the  men  Jumped  down  the  elevatof 
shaft  to  the  tope  of  the  barrels  standing  on  the 
elevator,  and  from  there  to  the  basement  floor. 
No  reason  is  perceived  why  the  other  men 
could  not  have  reached  the  oasement  by  the 
same  means.  The  two  men  could  readily  have 
removed  the  brace  from  the  basement  door, 
and  the  goods  there  piled,  and  thus  have  af- 
forded ingress  'to  the  basement;  and  the  evi- 
dence shows  that  this  was  in  fact  done  just 
after  the  accident.  And,  besides  all  this,  the 
patrol  had  shor$  ladders,  with  which  the  base- 
ment could  easilv  be  reached,  by  placing  them 
in  the  elevator  shaft;  and  this  means  of  ingress 
and  egress  was  also  adopted  after  the  accident 
occuired.  The  conclusion  must  be  that  there 
was  no  invitation  to  use  the  elevator,  growing 
out  of  either  the  conduct  of  the  appellee  or  the 
condition  in  which  the  elevator  was  found,  or 
the  necessities  of  the  circumstances  in  which 
the  fire  patrol  was  placed.  There  is  nothing 
in  the  case  to  indicate  an  invitation,  either  ex- 
press or  implied,  to  either  enter  the  premises 
or  use  the  elevator;  and,  there  being  no  invita- 
tion or  inducement  on  the  part  of  appellee,  no 
duty  was  imposed  upon  him  to  leave  the  ele- 
vator in  such  condition,  when  the  building  was 
closed  at  night,  as  that  it  could  be  operated 
with  safety.  It  is  true  that  appellee  might 
have  anticipated  that  the  Are  patrol  mi^ht  at 
some  time  have  occasion  to  enter  his  building, 
and  go  from  the  main  floor  to  the  basement 
But  it  is  equally  true  in  all  cases  where  the 
entry  is  by  a  naked  licensee  that  the  licensor 
has  knowledge  that  such  licensee  may  at  some 
time  enter  the  premises;  and  yet,  as  we  have 
above  stated,  the  general  mle  is  that  the  li- 
censor assumes  no  duty  to  the  licensee,  except 
the  duty  to  refrain  from  affirmative  or  willful 
acts  that  work  an  injury. 

We  have  thus  far  omitted  any  reference  to 
the  ordinances  of  the  city  of  Chicago.  Four 
of  said  ordinances  were  pleaded  in  the  decla- 
ration and  introduced  in  evidence.  It  is  urged 
by  appellee  that,  while  the  power  of  the  leg- 
islature is  plenary  to  create  civil  rights  and 
duties  between  citizens,  yet  that  a  municipal 
corporation  cannot   create  such   rights   and 
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duties  and  that,  therefore,  the  breach  of  a 
duty  required  by  a  city  ordinance  will  not  en- 
able a  plaintiff  in  a  civil  action  to  recover.  For 
his  contention  in  this  behalf  he  cites  as  au- 
thority the  following  cases:  Fvjcki  v.  Schmidt, 
8  Daly,  817;  Heeney  v.  Sprague,  11  R.  I.  456, 
28  Am.  Rep.  503;  Vandyke  y,  Oincinnati,  1 
Disney,  682;  and  Philadelphia  AR,  R,  Co,  v. 
Ervin,  89  Pa  71,  88  Am.  Rep.  720.  For  the 
purposes  of  this  litigation  it  is  not  essential 
to  determine  the  question  thus  raised,  for,  in 
the  view  we  take  of  said  ordinances,  we 
may  without  detriment  to  appellee  assume 
that  it  is  competent  for  the  city  to  create 
by  ordinances  new  civil  liabilities  between 
individuals.  It  is  a  rule/  of  law  too  well 
settled  to  require  the  citation  of  authorities, 
that,  where  the  breach  of  duty  alleged  is  not 
the  cause  of  the  injury  received,  there  can  be 
no  recovery.  Sections  1056  and  1057  of  the 
ordinances  were  wholly  immateriid.  The  »b- 
sencc  of  either  a  fireproof  shaft  or  of  metal 
doors  in  the  shaft,  or  of  catches  or  fastenings 
on  the  doors  which  could  only  be  opened  on 
the  inside  of  the  shaft,  and  were  entirely  under 
the  control  of  the  operator,  did  not  cause  or 
contribute  to  the  personal  injuir  that  was 
received  by  appellant  Section  1186  of  the 
ordinances  imposes  penalties  for  not  having 
elevators  inspected  every  six  months,  for  LOt 
procuring  certiflcates  of  inspection,  and  for 
not  framing  and  posting  such  certificates.  It 
is  manifest  that,  if  a  i)erBon  was  injured  in  or 
by  an  elevator  under  circumstances  such  as 
would  not  otherwise  impose  a  liability  upon 
the  owner  of  such  elevator,  then  the  mere  fail> 
ure  to  conform  to  the  requirements  of  this 
section  would  not  create  a  dvil  liability  to  the 
person  so  injured,  for,  in  the  nature  of  things, 
a  failure  to  obtain,  frame  or  post  a  certificate 
of  inspection  could  not  be  the  proximate  cause 
of  the  injury.  It  seems  plain  that  said  section 
also  is  immaterial  so  far  as  showing  a  cause  of 
action  herein  is  concerned. 

Section  1074  of  the  ordinances  requires  more 
attention.  It  reads  as  follows:  *'In  every 
factory,  workshop,  or  other  place  or  structure 
where  machinery  is  employed,  the  belting, 
shafting,  gearing,  elevators,  and  every  other 
thing,  when  so  located  as  to  endanger  the  lives 
and  limbs  of  those  employed  therein  while  in 
dischar^d  of  their  duties,  shall  be  so  far  as 
practicable  so  covered  or  guarded  as  to  insure 
against  any  injury  to  such  employes,"  The 
claim  is  that  it  was  a  violation  of  this  section 
not  to  box,  or  guard  with  wire,  or  otherwise 
protect,  the  counter-weieht.  Having  in  view 
said  section  of  the  ordinance,  counsel  for  ap- 
pellant places  great  reliance  upon  the  doctrine 
announced  in  Parker  v.  Barnard,  185  Mass. 
116,  46  Am.  Rep.  450.  In  that  case  a  police 
officer  was  acting  under  a  rule  of  the  police 
commissioners,  which  made  it  his  dut^  to  ex- 
amine in  the  night-time  doors  and  windows 
and  see  that  they  were  properly  secured,  and, 
if  found  open,  give  notice  to  the  inmates,  or, 
if  the  building  was  unoccupied,  make  fast  the 
doors  and  windows.  He  crossed  the  threshold 
of  the  elevator  entrance  of  a  building,  the 
doors  of  which  were  open,  and  was  precipi- 
tated down  the  well  of  an  elevator,  which  was 
unguarded.  The  statute  of  the  state  that  was 
there  involved  provided  that  in  any  store  or 
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bnflding  in  which  there  should  exist  or  he 
placed  any  boistway,  elevator  or  well  hole,  the 
openiop^  thereof  shoald  be  provided  with  and 
protected  by  good  and  substantial  railings,  and 
with  such  g(x>d  nnd  sufficient  trapdoors,  with 
which  to  close  the  same,  as  should  be  directed 
and  approved  by  the  inspector  of  buildings, 
and  that  such  trapdoors  bhould  be  kept  closed 
at  all  times  except  when  in  actual  use  by  the 
occupant  or  occupants  of  the  building  having 
the  use  and  conirol  of  the  same.  It  was  held 
that  the  police  ofScer  was  a  licensee,  and  that, 
if  the  entry  of  a  lic^'nsee  is  permissive  only, 
then  there  can  ordinarily  be  no  recovery  for  a 
neglect  properly  to  guard  the  premises.  The 
court  then  held  that,  conceding  this,  still,  since 
it  appeared  that  the  injury  proceeded  from  the 
neglect  of  the  obligation  imposed  by  the  stat- 
ute, it  was  to  be  determined  whether  the  pro- 
tection intended  to  be  afforded  by  means  of 
the  statute  was  not  for  the  benefit  of  all  those 
who  were  upon  the  premises  in  the  perform- 
ance of  lawful  duties,  even  if  thev  were  but 
licensees,  as  well  as  for  the  benefit  of  those 
who  were  there  by  inducement  or  invitation, 
express  or  implied,  and  thus  whether  the  neg- 
lect might  not  be  made  the  foundation  of  an 
action.  The  conclusion  was  that  the  statute 
there  in  question  was  intended  to  provide  a 

{)rotection  to  all  who  were  in  buildings  in  the 
awful  performance  of  their  duties,  and  that 
the  policenoan,  when  he  entered  the  building 
where  he  was  iniured,  was  in  the  class  of  per- 
sons 80  protected.  But  here,  in  section  1074  of 
the  ordinances  of  Chicago,  instead  of  general 
language,  such  as  was  used  in  the  statute  con- 
sidered in  Parker  v.  Barnard,  is  found  lan- 
guage which  shows  in  express  terms  that  the 
ordinance  was  intended  onl^  for  the  protection 
and  benefit  of  employes  m  factories,  work- 
shops, and  other  places  or  structures  where 
machinery  is  employed.  It  provides  that  in 
the  places  mentioned  "the  belting,  shafting, 
gearing,  eleva^tors,  and  every  other  thing  when 
so  located  as  to  endanger  the  lives  and  limbs 
of  those  employed  therein  while  in  the  dis- 
charge of  their  duties,  shall  be,  fo  far  as  prac- 
ticable, so  covered  or  guarded  as  to  insure 
against  any  injury  to  such  employes."  In  1 
Com.  Dig.  title,  Action  vpon  Statute,  F,  it  is 
said:  **fn  every  case  where  a  statute  enacts 
or  prohibits  a  thing  for  the  benefit  of  a  person 
he  shall  have  a  remedy  upon  the  same  statute 
for  the  thing  enacted  for  his  advantage,  or  for 
the  recompense  of  the  wrong  done  to  him  con- 
trary to  said  law."  And  in  (yDannell  v.  Prov- 
idetice  (fe  TF.  22.  G?.,  6  R.  I.  211,  it  is  added,  by 


way  of  explanation,  "  confining  the  remedy  to 
such  things  as  are  enacted  for  the  benefit  of 
the  person  suing."  In  Rieketts  v.  Ekut  d  WeA 
India  Docke  ds  B,  J.  B.  Co.,  13  C.  B.  160,  an 
Act  of  parliament  provided  that  the  railway 
company  should  make  and  maintain  ''fences 
for  separating  the  land  taken  for  the  use  of  the 
railway  from  the  adjoining  lands  not  taken, 
and  protecting  such  lands  from  trespass,  or 
the  cattle  of  the  owners  or  occupiers  from 
straying  thereout  by  reason  of  the  railway," 
and  the  cattle  of  Ricketts  crossed  from  his  own 
close  into  a  close  adjoining  the  railroad,  and 
thenoe,  through  some  defect  of  the  fence,  to 
the  railroad,  and  were  there  killed.  The  court 
held  that  the  company  owed  no  duty  to  Rick- 
etts to  maintain  the  fence,  and  that  Ricketta 
had  no  right  to  recover  for  the  loss  of  the 
cattle.  It  was  there  said:  "The  Act  of  par- 
liament created  no  general  doty,  but  only  a 
duty  as  between  the  company  and  the  owners 
of  the  adjoining  lands,  and  those  in  privity 
with  them;  and  a  stranger,  as  this  plaintiff  is, 
cannot  found  an  action  upon  an  alleged  breach 
of  that  duty."  The  contention  of  appellee  in 
this  case  that  only  such  persons  as  are  intended 
to  be  benefited  or  protected  by  a  statute  can 
rely  on  a  violation  of  that  statute  as  giving  a 
cause  of  action  is  the  established  doctrine  of 
the  law.  That  such  is  the  rule  is  shown  by 
the  decisions  of  the  courts  in  Bicketts  v.  Ecui 
db  West  India  Doeki  AB.J.B  Co,  and  (TDof^ 
neU  V.  Proffidenoe  dk  W,  B,  Go.  ntpra;  Hartp 
V.  Central  B.  Co,  of  If.  J,  42  N.  Y.  468;  Eolme9 
V.  Central  B.  A  Bkg.  Co.  87  Ga.  508;  BeU  v. 
Hannibal  db  St.  J.  B.  Co.  72  Mo.  60;  JBa^ 
Tenneuee,  V.  db  Q.  B.  Co.  v.  Feathen,  10  Lea, 
108,  and  numerous  other  cases. 

Our  conclusions  in  the  case  at  bar  are  that 
appellant  was  not  at  the  time  of  the  accident 
within  the  class  of  persons  for  whose  pro- 
tection Ordinance  1074  was  passed,  and  that 
he  has  no  right  of  action  against  appellee, 
either  at  common  law  or  bv  virtue  of  any  of 
the  ordinances  that  were  introduced  in  evi 
dence.  Since  appellee  owed  no  duty  to  appel- 
lant, and  was  under  no  obligation  to  him  to 
either  keep  his  building  and  premises  in  a  safe 
condition  or  construct  and  maintain  his  hoist 
or  elevator  in  such  manner  as  that  it  could  be 
safely  used,  it  follows  that  it  was  not  error  for 
the  trial  court  to  instruct  and  direct  the  Jury 
to  retiurn  a  verdict  in  favor  of  appellee. 

The  judgment  of  the  Appellate  Court  in 
affirmance  ofthejndffment  of&e  Superior  Court 
is  affirmed. 
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The  common-law  mle  that  the  will  of  a 


XoTB.— In  oonneotion  with  the  alK>ve  decision 
and  the  authorities  cited  in  the  case,  see  noU  to 
Davis  V.  Foffle  (Ind.)  7  L.  B.  A  485. 
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feme  sole  im  reroked  hy  her  _ 

ifl  not  in  fbree  where  the  testamentarj  inca- 
pooity  of  married  women  is  removed  by  statute. 

(November  18,1800.) 

APPEAL  bv  plaintiff  from  an  order  of  the 
Orphans'^  Court  of  Baltimore  City  admit- 
ting to  probate  the  wUl  of  Rachad  Roane,  de- 
ceived.    Affirmed. 

Argued   before  Alvey,   Ch.  J.,  Robinson* 
Bryan,  Roberts,  Fowler  and  McSherry,  //. 


See  also  28  L.  R.  A.  414;  34  L.  R.   A.  384;  40  L.  R.  A.  191. 
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The  facts  are  stated  In  the  opinion. 

Metters.  William  A,  Fisher.  William 
Reynolds  and  Paul  M.  Burnett,  for  ap- 
pellant: 

From  the  decision  of  Forse  A  Hernblinfft 
Caae  in  1589,  4  Coke,  61,  down  to  the  present 
time,  it  has  always  been  the  established  law  in 
England  that  the  marriage  of  a  woman  abso- 
lutely revokes  her  will  made  prior  thereto. 

1  Jarman,  Wills,  chap.  7.  *114, 120. 

The  American  text- books  concnr  in  stating 
the  old  English  rule  that  marriage  alone  re- 
vokes the  wul  of  a  woman  made  prior  thereto 
to  be  still  the  law  in  the  United  States,  except 
where  modified  by  statute. 

1  Redf.  .Wills,  chap.  7;  Schonler,  Wills, 
%  424;  Beach,  Wills,  §  64. 

The  only  Maryland  statute  directly  bearing 
upon  the  question  of  the  revocation  of  wills  is 
section  811  of  article  93  of  the  Code,  which, 
being  a  re-enactment  in  totidem  verbis  of  the 
corresponding  provision  of  the  English  Statute 
of  Frauds,  has  been  held  not  to  be  applicable 
to  revocations  by  implication  of  law. 

Baldwin  v.  Spriggs,  65  Md.  878. 

The  courts  have  id  ways  discountenanced  any 
^construction  of  a  statute  which  would  have 
the  effect  of  repealing,  by  implication  or  other- 
wise than  by  express  terms,  any  estabUshed 
rule  of  the  common  law. 

Hooper  v.  BcUHmore,  12  fMd.  464;  Keeeh  y. 
Baltimore  A  W.  R.  Co.  17  Md.  82;  HeiskeU  y. 
Baltimore,  65  Md.  150,  57  Am.  Rep.  808; 
Greenwood  v.  Greenwood,  28  Md.  869;  aehindel 
y.  Sehindel,  12  Md.  106;  Day  v.  AUender,  22 
Md.  511;  Potter's  Dwarr.  Stat.  p.  687. 

The  whole  reasoning  by  which  it  is  attempted 
to  prove  that  these  statutes  conferring  testa- 
mentary capacity  upon  married  women  have 
the  effect  of  repeaUng  by  implication  the  old 
common- law  rule  that  the  marrying  of  a 
woman  revokes  all  wills  previously  made  by 
her,  is  unsound,  because  founded  on  the  wholly 
erroneous  assumption  that  the  reason  given  by 
the  court  for  its  decision  in  Forse  A  Hem- 
Wng^s  Case  is  the  only  reason  which  has  justi- 
fied the  courts  and  Legislatures  in  maintaining 
for  over  three  centuries  the  rule  of  law  which 
that  decision  established. 

The  maintenance  of  a  rule  of  law  by  the 
courts  does  not  by  any  m^ans  necessitate  that 
they  should  also  adhere  to  the  reasoning  relied 
upon  in  the  decision  by  which  that  rule  was 
first  established. 

See  Baldwin  v.  Bprigge,  65  Md.  878. 

The  doctrine  of  implied  revocation  upon  the 
^ound  of  a  tacit  condition  annexed  to  the  will 
when  made,  that  it  should  not  take  effect  if 
there  should  be  a  total  change  in  the  situation 
of  the  testator's  family,  is  broad  enough  to  in- 
clude the  case  of  the  revocation  of  a  woman's 
will  by  her  subsequent  marriage. 

Warner  v.  Beach,  4  Gray.  162. 

In  Swan  v.  Hammond,  188  Mass.  45, 52  Am. 
Rep.  255,  it  was  held  that  a  woman's  marriage 
had  the  effect  of  revoking  a  will  made  by  her 
prior  thereto,  under  the  statute  of  Massachu- 
setts, which  is  merely  a  statutory  declaration 
of  the  construction  which  this  court  has,  in 
Baldwin  v.  Spriggn,  supra,  given  to  section 
911,  article  98,  of  the  Code. 

See  also  Blodgett  v.  Moore,  1  New  Eng.  Rep. 
^2,  141  Mass.  75;  Lathrop  v.  Dunlop,  4  Hun, 
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214,  affirmed  In  68  N.  Y.  610;  Brown  v.  Clark, 
77  N.  Y.  878;  Long  v.  Aldred,  8  Add.  Rep.  48. 

Mesers.  William  Pinkney  Whyte  and 
Richard  R.  Battee*  for  appellee: 

At  the  common  law,  the  marriage  of  a  feme 
sole  devested  her  of  all  her  personal  property 
and  gave  it  to  her  husband  absolutely.  She 
then  ceased  to  have  any  control  over  it  by  will, 
which,  in  its  nature,  is  ambulatory.  The  mar- 
ria^  was  therefore  held  ipsojacto  to  be  a  revo- 
cation of  the  will. 

But  if  the  wife  had  a  testamentary  power,  as 
an  antenuptial  agreement,  or  if  the  property 
was  held  to  her  sole  and  separate  use,  her  wili 
made  previous  to  marriage  was  not  revoked. 

1  Sugd.  Powers,  182-190;  lA>gan  v.  BeU,  1 
0.  B.  872;  Bradish  v.  Qidbs,  8  Johns.  Ch.  528, 
1  L,  ed.  704;  Wright  v.  Fnglefidd,  1  Ambl. 
468;  Bippon  v.  Dawding,  2  Ambl.  565. 

The  power  which,  at  common  law,  might  be 
preserved  to  a  married  woman,  by  antenuptial 
settlement,  to  dispose  of  her  property  during 
coverture,  has  been  expressly  given  by  statute. 

Md.  Code,  art.  45,  §  122. 

And  any  property  so  held  to  the  separate 
use  of  the  wife,  at  common  law,  was  the  sub- 
ject of  valid  testamentary  disposition,  and  the 
will  made  before  marriage  could  not  be  re- 
voked. 

Buchanan  v.  Turner,  26  Md.  1. 

The  estate  of  a  married  woman  is  not  now 
devested  by  marriage,  and  she  can  devise  and 
bequeath  the  same  as  though  she  were  a  ferns 
sole.  Hence  the  reasons  pointed  out  at  com- 
mon law,  which  held  that  the  marriage  oper- 
ated a  revocation,  cease  to  exist;  and  the  com- 
mon-law rule  in  every  state  where  there  exist 
similar  statutes  to  those  of  Maryland,  has  been 
held  to  fall  with  its  reasons. 

Be  TuUer,  79  HI.  99;  2foyes  v.  Souihtoorth, 
55  Mich.  178.  54  Am.  Rep.  859;  WM  v.  Jones, 
86  N.  J.  Eq.  168;  Morton  v.  Onion,  45  Vt  158; 
Fellows  v.  Allen,  60  N.  R  489;  Wartfs  WiU, 
70  Wis.  257;  Emery,  AppeUant,  81  Me.  277. 

MeSherry*  J,,  delivered  the  opinion  of 
the  court : 

On  the  9th  of  December,  1889,  Rachael 
Hollingshead,  then  being  sl  feme  sole,  made  and 
executed  her  last  will  and  testament  in  due 
form  of  law,  and  on  the  12th  of  August,  1891. 
she  married  Louis  E.  Roane.  On  May  the 
13th,  1892,  she  died.  Her  will  was  propounded 
for  probate  in  the  Orphans'  Court  of  Baltimore 
City,  and  a  caveat  was  thereupon  filed  bv  her 
surviving  husband,  wherein  ho  claimed  that 
the  marriage  had  operated  to  revoke  the  will 
previously  made.  The  single  question  involved 
then  is,  whether  the  marriage  of  a  woman  re- 
vokes a  will  made  by  her  whilst  she  was  single; 
and  this  is  a  quest;ion  of  first  impression  in 
Maryland. 

At  the  common  law.  since  the  deci^on  of 
Forse  d>  HemMing's  Case  in  1689,  4  Coke,  60, 
marriage  revoked  a  woman's  will  previously 
made.  Hodsden  v.  Lloi/d,  2  Bro.  Ch.  584;  Doe 
V.  Staple,  2  T.  R  684:  2  Greenl.  Ev.  §  694;  1 
Jarman,  Wills,  chap.  7.  And  this  was  so  be- 
cause marriage  destroyed  the  ambulatory 
character  of  the  will,  and  without  that  feature 
the  paper  ceased  to  be  a  will  at  all.  The  mar- 
riage destroyed  the  ambulatory  character  of 
the  will,  because  by  the  marriage  the  wife  was 
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deprived  of  tlie  power  to  devise  her  real  estate 
and  was  prevented  from  bequeathing  her  per- 
sonal property  except  by  the  consent  of  her 
husband  given  at  the  time  of  the  execution  and 
continued  uotil  the  probate  of  the  will.  2  Jar- 
man,  Wills,  120.  Her  incapacity  to  make  a 
will  after  marriage  prevented  her  from  altering 
or  revoking  one  made  before  marriage,  and  it 
was  this  incapacity,  and  nothiu^  else,  that 
constituted  the  reason  upon  which  uie  common- 
law  rule  as  to  revocation  by  marriage  was 
founded.  This  incapacity  arose  out  of  her 
husband'^  marital  rijj;hts  to  control  her  prop- 
erty. When  those  nghts  did  not  exist  or  were 
excluded,  as  in  the  execution  of  a  power  of  ap- 
pointment, the  incapacity  ceased,  and  the  wife 
could,  notwithstanaing  her  coventure,  make  a 
valid  will.  Cutter  v.  Butler,  26  ,N.  H.  848; 
MiUer  v.  Phillips,  9  R.  I.  148.  It  is  obvious, 
therefore,  that  the  rule  does  not  and  never  did 
apply  to  a  case  where  the  reason  of  the  rule 
was  absent. 

By  sections  1  and  2  of  article  46  of  the  Code 
as  respectively  amended  by  the  Acts  of  1892, 
chapter  267,  and  1890,  chapter  894,  it  is  pro- 
vided that  the  propertv  acquired  or  owned  by 
a  married  woman,  both  beu)re  and  after  mar- 
riage, by  "purchase,  gift,  |;rant, devise,  bequest, 
descent,  in  a  course  of  distribution  or  in  any 
other  manner,  .  .  .  she  shall  hold  for 
her  separate  use,  with  power  of  devising  the 
same  as  fully  as  if  she  were  a  feme  eoU,  etc." 
This  legislation  removed  every  common-law 
disability  to  which  a  feme  ctmert  was  formerlv 
subjected  with  respect  to  making  a  valid  will. 
She  was  placed  by  it,  so  far  as  her  capacity  to 
make  a  will  is  concerned,  upon  exactly  the 
same  footing  as  a  feme  %oU,  She  can  revoke 
one  already  made  and  che  ma^  by  will  dispose 
of  her  property  against  the  wishes  of  her  hus- 
band and  even  to  his  entire  exclusion.  The 
statutes  clothe  her  with  full  and  absolute  testa- 
mentary power  over  her  own  property,  no  mat- 
ter how  that  property  was  acquired,  and  give 
to  her  husband  no  authority  to  restrict  her 
exercise  of  it.  If  under  these  circumstances 
her  marriage  operates  to  revoke  her  will  made 
before  marriage,  the  revocation  would  be  idle 
and  utterly  fruitless  because  the  moment  after- 
wards she  could  confessedly  make  a  new  and 
a  valid  wiU  in  identically  the  same  terms  as  the 
revoked  one.  It  was,  as  we  have  said,  only 
because  she  could  not  after  marriage  execute  a 
will  or  a  revocation  of  one  previouslv  made  that 
the  commoD-Iaw  annulled  her  will  upon  her 
marriage,  and  it  would  be  exceedingly  strange 
if  after  the  removal  of  her  disability  in  this 
respect  the  consequence  of  that  disability 
should  still  continue.  Upon  principle,  there- 
fore, it  would  seem  to  be  clear  that  when  the 
statutes  clothed  her  with  unrestricted  power  to 
make  a  valid  will  as  fully  as  though  she  were 
^femeeole^^  they  necessarily  struck  down,  at 
the  same  time,  the  results  which  depended  on 
her  former  incapacity  to  make  a  will  at  all. 
This  condusion  is  fully  supported  by  many 
well-considered  cases. 

In  Illinois  the  Statute  of  Wills  of  1846  pro- 
vides that  married  women  shall  have  power  "to 
dispose  of  their  separate  estate,  both  real  and 
personal,  by  will  or  testament  in  the  same 
manner  as  other  persons."  By  the  Act  of  1861, 
entitled  "  An  Act  to  Protect  Married  Women 
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in  Their  Separate  Proi)erty,'*  all  the  property^ 
of  a  married  woman  is  made  her  separate  prop> 
erty.  "  Such  beincr  the  case,"  says  the  court 
in  Ue  TuUer,  79  ill.  99,  "  then,  that  under 
the  Statute  of  1861,  all  of  the  property  of  a. 
married  woman  is  made  her  separate  estate,  we 
know  no  safBlcient  reason  why,  since  the  Act 
of  1861,  the  Statute  of  1846,  giving  to  a  mar- 
ried woman  the  power  to  dispose  of  their  sep- 
arate estate  by  will,  should  not  have  operative 
effect  in  respect  to  lUl  of  a  married  woman's- 
property  and  be  construed  as  enabling  her  ta 
dispose  of  all  her  property  hy  will  in  the  same 
manner  as  other  persons.  The  reason,  then, 
for  holding  the  wiU  of  eifnneeoleU}  be  revoked 
bj  marriage  would  no  longer  exists  as  the  mar- 
nage  would  not  destroy  the  ambulatoir  nature 
of  the  will,  but  still  leave  it  subject  to  the  wife'*- 
control." 

In  Wisconsin  the  Laws  of  1860, chap. 44,§g  1- 
8,  and  1859,  chap.  91,  §  2,  gave  a  married  wom- 
an the  absolute  power  to  dispose  of  her  prop- 
erty by  will.     "  The  rights  and  powers,"  says 
the  court  in  War€Pe  mil,  70  Wis.  251,  "tbua^ 
secured  to  married  women  by  the  statutes,  re- 
move every  reason  upon  which  the  common- 
law  rule  of  revocation  by  such  subsequent 
marriage  was  based,  and  hence  such  rule  by 
implication  is  removed  by  the  same  statutes. 
The  reason  of  the  rule  having  ceased  to  exist, 
the  rule  itself  also  ceased."    By  the  Revised 
Statutes  of  New  Hampshire,  chap.  149,  §  3,  it 
was  provided  that  a  married  woman  when  en- 
titlea  to  hold  property  in  her  own  right  and  to- 
her  own  separate  use,  might  dispose  of  it  by 
will  as  if  she  were  sole  and  unmarried  and  by 
subsequent  Acts   of  1860   her   testamentary 
capacity  was  extended  so  as  to  embrace  a  Ft 
her   estate,    subject   only   to   the  husband's- 
right  of  curtesy  and   distribution.     In    Fef- 
hw8  V.  AUen,  60  N.  H.  489,  it  was  held  that: 
"The   incapacity  of  a  married    woman    to- 
make  a  will  havine  been  removed  bv  these 
statutes,  and  she  having  become  full^  em- 
powered to  dispose  of  her  own  property  m  that 
way,  no  reason  remains  why  her  will  made  be- 
fore marriage  should,  by  mere  force  of  the  mar- 
riage contract,  be  revoked.    If  revoked,  tbe- 
testratrix  could  make  another  like  it  after  mar- 
riage.   The  law  does  not  operate  to  destroy 
and  restore  the  sam^  thing  by  the  same  breath. 
The  testamentary  incapacity  of  the  married- 
woman  destroyed  her  premarital  testament. 
The  law  having  removed  the  incapacity  which- 
operated  as  the  destroying  power,  the  will  made 
before  marriage  remains  unrevoked  by  that 
change  in  the  testator's  life."    See  also  Nayee 
V.  Southworth,  65  Mich.  178,  54  Am.  Rep.  859; 
Morion  v .  Ont0n,45  Yt.  146;  Emery,  Appellant^ 
81  Me.  276. 

There  was  at  one  time  considerable  dispute- 
in  the  English  courts  as  to  the  true  eround  up- 
on which  maniage  and  the  birth  of  Issue 
effected  the  revocation  of  a  will.    In  Bald- 
win   V.    Sprigge,    66    Md.    878,    this    court- 
adopted  the  ground  assigned  by  Lord  Ken- 
yon  in  Doe  v.  Lanccuhire,  6  T.  R.  49.  and 
subsequently  followed  by  Lord  EUenboroagh 
in  Kenebel  v.  Scrafton,  2  East,  584.   and  ap- 
proved by  fourteen  out  of  the  fifteen  judges  or 
England  in  Mareton  v.  Roe,  8  Ad.  «&  £1.  14^ 
namely,  that  marriage  and  the  birth  of  issue- 
effected  a  revocation  because  of  the  tacit  ooiu 
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ditioQ  annexed  to  the  will  when  made  that  It 
should  not  take  effect  if  there  should  be  a  total 
change  in  the  situation  of  the  testator's  family. 
It  has  been  insisted  in  the  case  at  bar  that  the 
rule  that  marriage  alone  revoked  the  will  of  a 
woman,  stands  or  ought  to  stand  on  the  same 
ground  as  that  assigned  by  Lord  Kenvon  in 
the  case  of  marriage  and  the  birth  of  issue. 
But  it  is  apparent  at  once  that  the  two  classes 
of  cases  are  dearly  distinguishable. 

It  is  not  because  marria^  worked  a  total 
change  in  the  testatrix's  family  that  marriage 
revoked  a  woman's  will — but  it  was,  as  we 
have  already  said,  because  she  had  after 
marriage  no  longer  any  testamentary  ca- 
pacity.   Marriage  alone  never  did  revoke  the 


will  of  a  man,  bat  marriage  and  the  birth  of 
issue  did,  beoEixise  the  will  when  made  was 
made  with  the  tadt  condition  that  it  would  not 
take  effect  upon  such  a  contingency  coming  to 
pass.  The  reasons  upon  which  the  two  ooc- 
trines  were  founded  are  entirely  distinct  and 
neither  can  be  substituted  for  the  other  with- 
out confounding  and  confusing  separate  and 
independent  principles. 

The  orphans'  court  of  Baltimore  city  having 
reached  the  conclusion  that  the  will  in  con- 
troversy was  unrevoked  admitted  it  to  probate, 
and  as  we  concur  in  their  action  we  will  afflnn 
the  order  appealed  from. 

Order  afflrmed  mth  eosti. 
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FARMERS  NATIONAL  BANK  of 
Valparaiso,  Indiana,  Plff.  in  Err,, 

«. 

SUTTON  MANUFACTURING  CO. 

(62  Fed.  Bep.  ISL) 

i.  A  bill  of  eychawge  drawn  in  Indiana 
and  accepted  in  Michigan  to  be  dJsoount- 
ed  In  Indiana  and  to  be  paid  in  Mlohl^ran  is  an 
Indiana  contract,  the  Uability  on  which  is  to  be 
determined  by  Indiana  law. 

8.  Federal  conrts  on  queettons  of  fir^n* 
eral  commercial  law  exerdse  their 
ownJad§^ent  Independent  of  the  state  law 
but  gire  weiffht  to  the  decisions  of  the  courts  ol 
the  state  whose  law  they  are  administering 
where  the  question  is  a  new  one  in  the  Federal 
courts. 

8«  A  fltipnlation  in  a  negotiable  bill  Ibr 
attorneys*  Usee  becomes  operatiwe  only 
after  the  bill  has  been  dishonored,  especially 
where  it  is  made  among  other  stipulations  which 
become  operative  only  in  that  event. 

4.  A  statute  malring  woid  an  agreement 
to  pay  attorneys*  fees  *'  upon  any  con- 
dition therein  set  forth*'  does  not  make 
void  a  stipulation  for  attorneys*  fees  in  a  bill  of 
exchange  which  expi-ooscs  no  condition  for  such 
stipulation,  although  it  is  properly  construed  to 
be  operative  only  on  condition  of  the  dishonor  Gt 
thebilL 


6.  The  negotiability  of  a  bill  of 
change  is  not  defeated  by  a  stipulation  for 
attorneys*  fees  which  becomes  operative  only 
after  dishonor. 

6.  Accommodation  paper  of  a  corpora- 
tion is  not  woid  in  the  hands  of  a  bona 
fide  purchaser  under  a  statute  which  does 
not  expressly  declare  it  void,  although  it  makes 
It  unlawful  for  a  corporation  to  appropriate  its 
funds  to  any  purpose  not  stated  in  its  articles. 

(October  11, 1882.) 

Ij^  RROR  to  the  Circuit  Court  of  the  United 
!i     States  for  the  Eastern  District  of  Michi- 
gan to  review  a  judgment  in  favor  of  defend- 


ant in  an  action  npon  a  bill  of  exchange.    Bb- 
wr$ed. 

Before  Brown,  Oircuit  Jtutiee,  and  Taft, 
Cireuit  Judge. 

Statement  by  Taftv  Oireuit  Judffe: 
The  action  in  the  court  below  was  in  as- 
sumpsit by  the  Farmers'  National  Bank  of 
Valparaiso,  Ind.,  as  the  indorsee  of  a  bill  of 
exchange  against  the  Sutton  Manufacturing 
Company  of  Detroit,  Mich.,  as  acceptor  of  the 
bill  for  the  amount  of  the  bill  and  interest. 
The  bill  was  as  foUows: 

"$2,000.  Oface  of  Hopper  Lumber  ft  Man- 
ufacturing Co.,  Successors  to  J.  S.  Hopper 
<fe  Sons,  Wholesale  Lumber  Dealers. 

"Michigan  City,  Indiana,  June  4«  1890. 

"Ninety  days  after  date,  pay  to  the  order 
of  Hopper  Lumber  &  Manufacturing  Co.  two 
thousand  dollars,  with  Interest  at  the  rate  of 
eight  per  cent  per  annum  after  maturity,  and 
attorneys'  fees,  without  any  relief  from  valu- 
ation or  appraisement  laws.  Value  received 
and  charge  to  account  of 

"Hopper  Lumber  <fe  Manufacturing  Co. 

"Per  J.  S.  Hopper,  Prea, 

"To  the  Sutton  Manufacturing  Co.,  Room 
40,  Hodges  Building,  Detroit,  Mich. 

"Due  Sept.  5th." 

Written  on  the  face  of  note: 
"Accepted.   Pay  at  Michigan  Savings  Bank. 
"The  Sutton  Manufacturing  Co. 
"Per  Henry  S.  Hopper,  Treas. 

Protested   for   nonpayment   September  6, 
1891. 
Lidorsed  on  back  of  note: 

"Hopper  Lumber  &  Manufacturing  Co. 

"Per  J.  S.  Hopper,  Pres. 
"Pay  to  Q.  F.:;  Bartholomew,  cashier,  or 
order. 

"C.  E.  Arndt,  Cashier." 

C.  E.  Arndt  was  the  cashier  of  the  Citizens' 
National  Bank  of  Michigan  City,  Ind.,  and 
G.  F.  Bartholomew  was  the  cashier  of  the 
plaintiff  bank.    J.  S.  Hopper  was  president 


sory  note,  see  nottB  to  Bowie  v.  Hall,  (Md.)  1  I1.B. 
A  646;  Wriffht  v.  Traver  (Mich.)  8L.  B.  A.60:  ~ 
change  Bank  v.  Tuttle  (K.  M.)  7  L.  B.  A.  446. 


NOTC— In  addition  to  the  very  complete  review  by 
the  opinion  in  the  above  case  of  the  authorities  on 
the  question  of  the  effect  of  a  stipulation  for  at- 
torneys' fees  upon  the  negotiability  of  a  promls- 

17  L.  R.  A. 

See  also  18  L.  R.  A.  428;  29  L.  R.  A.  616;  33  L.  R.  A.  767;  37  L.  R.  A.  86. 
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of  both  the  Hoprer  Lomber  &  Manufactur- 
ing Company  of  Michigan  City,  and  of  the 
Sutton  Manufacturing  Company  of  Detroit, 
and  Henry  S.  Hopper,  his  son,  was  the 
secretary  of  both  companies.  The  Sutton 
Manufacturing  Company  was  a  solvent  and 
prosperous  concern,  engaged  in  the  manu- 
facture of  pails  and  buckets  and  smaller 
wooden  ware.  The  Hopper  Manufacturing 
Company  was  a  new  enterprise,  enj^aged  in 
making  refrigerators  and  furniture  specialties. 
The  Sutton  Manufacturing  Company  was  a 
corporation  organized  under  the  general  laws 
of  Michigan,  as  contained  in  chapter  134  of 
Howell's  Annotated  Statutes  of  Michigan,  the 
fourth  section  of  which  (Comp.  §  4180)  reads 
as  follows:  "The  stockholders  of  every  cor- 
poration formed  under  this  Act  shall  .  .  . 
distinctly  and  definitely  state  in  said  articles 
(of  association)  the  purpose  for  which  every 
such  corporation  shall  he  established,  and  it 
shall  not  he  lawful  for  said  corporation  to  di- 
vert its  operations,  or  appropriate  its  funds, 
to  any  other  purpose  except  as  hereinafter 
•tated." 

The  acceptance  sued  upon  was  given  for  the 
accommodation  of  the  Hopper  Lumber  & 
Manufacturing  Company,  and  was  without 
any  consideration  moving  to  the  Sutton  Com- 
pany. The  bill  was  drawn  by  J.  S.  Hopper 
at  Michigan  City,  Ind.,  and  sent  to  his  son, 
Henry  8.  Hopper,  the  secretary  and  treasurer 
of  the  Sutton  Company,  at  Detroit.  Henry 
accepted  it,  and  returned  it  to  his  father,  at 
Michigan  City,  who  procured  the  note  to  be 
discounted  by  the  Citizens'  National  Bank  of 
Michigan  City.  The  evidence  on  the  trial 
was  conflicting  upon  the  point  whether  the 
officers  of  the  Citizens'  Bank  knew  that  this 
bill  was  accommodation  paper,  or  knew  that 
the  Hoppers,  father  and  son,  filled  the  same 
offices  in  both  companies.  It  was  undisputed, 
however,  that  the  plaintiff  was  a  bona  fide 
purchaser  of  the  bill  without  notice  and  for 
value  before  maturity.  At  the  conclusion  of 
the  evidence  the  court  below  directed  the  jury 
to  return  a  verdict  for  the  defendant  on  two 
grounds:  First,  that  the  acceptance  sued  on, 
being  without  consideration,  was  beyond  the 
power  of  the  defendant  company  to  make,  and 
was  void;  and,  second,  that  the  bill  was  not  a 
negotiable  instrument,  and  it  was  therefore 
open  to  the  defendant  to  show  that  it  was 
without  consideration.  A  writ  of  error  was 
sued  out  by  the  plaintiff  to  the  judgment  for 
defendant,  and  the  error  assigned  was  the 
direction  of  the  court  to  the  jury. 

Messrs.  Don  M.  Dickinson  and  Elliott 
O.  Stevenson,  for  plaintiff  in  error: 

The  negotiability  of  the  paper  sued  upon  was 
not  destroyed  by  reason  of  the  provision  con- 
tained in  it,  in  relation  to  the  payment  of  at- 
tornevs'  fees 

Qarr  v.  LovismUe  Bkg,  Co,  11  Bush,  186. 
21  Am.  Rep.  209:  &perry  v.  Horr,  82  Iowa, 
185;  Beaton  v.  8c<mU,  18  Ean.  484.  26  Am. 
Rep.  779;  Mekerson  v.  Sheldon,  S3  111.  872, 86 
Am.  Dec.  260;  Eovghton  v.  Mojrison,  29  HI. 
244;  Dinsmore  v.  Duncan,  67  N.  Y.  578,  15 
Am.  Rep.  684;  Trader  v.  Ohidester,  41  Ark. 
242,  48  Am.  Rep.  88;  Heard  v.  Dubuque  Coun- 
ty, Bank,  8  Keb.  10,  80  Am.  Rep.  811;  Kemp 
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V.  Klaus,  8  Neb.  24;  Dietrich  v.  Bayhi,  28  La. 
Ann.  767;  Bowenstein  v.  Barnes,  5  Dill.  482; 
Adams  v.  Addington,  16  Fed.  Rep.  89. 

The  rule  contended  for  is  (he  settled  law  of 
Indiana. 

Stoneman  v.  i\^fe,85  Ind.  103,  9  Am.  Rep. 
637;  MaxweUv,  Morelieart,  66  Ind.  801;  /V«5- 
tor  V.  Baldwin,  82  Ind.  377;  Smith  v.  sa^^ers, 
32  Ind.  821;  Churchman  y.  Martin,  «54  Ind. 
387 

Ind.  Rev.  SUt  1881,  ^  5518,  does  not  affect 
the  negotiability  of  the  paper  sued. 

Churchman  v.  Martin,  supra;  Qarver  v. 
P&ntious,  66  Ind.  191;  Brown  v.  Barber,  59 
Ind.  533;  Smock  v.  Eipiey,  62  Ind.  81;  TuUy  v. 
MeClvng,  67  Ind.  11. 

If  the  adjudications  of  either  state  are  to  con- 
trol in  the  construction  of  the  instrument  sued 
upon,  those  of  Indiana,  where  the  paper  sued 
on  was  sent  by  the  acceptor  for  the  express 
purpose  of  being  there  negotiated,  should  con- 
trol. 

TUden  v.  Blair,  88  U.  8.  21  Wall.  241.  28 
L.  ed.  632. 

If  a  provision  in  relation  to  attomevs*  fees 
— as  was  held  by  the  Supreme  Court  of  Micbi> 
gan  in  BuUoekY.  Taylor,  39  Mich.  187, 38  Am. 
Kep.  856 — is  in  the  nature  of  a  penalty  or  for- 
feiture and  against  public  policy  and  void,  it 
should  not  be  made  use  of  for  the  purpose  of 
destroying  the  negotiable  character  of  the 
paper,  when  the  contract  in  other  respects 
would  be  valid  and  enforceable. 

Maynardv.  Mier,  86  Ind.  317. 

If  void,  it  is  void  for  all  purposes,  and  is  not 
void  merely  for  the  purpose  of  preventing  its 
being  enforced,  and  valid  so  as  to  destroy  tlie 
negotiable  character  of  the  instrument  in 
which  provision  for  its  payment  is  contained. 

It  was  not  open  to  the  defendant  to  set  up 
the  defense  that  the  paper  sued  upon  Tras 

fiven  without  consideration  for  the  accommo- 
ation  of  the  drawer  as  against  the  plaintiff, 
who  was  conceded  to  be  a  bona  fide  holder  for 
value  before  maturity. 

When  a  corporation  possessing  the  general 
power  to  issue  negotiable  instruments  for  legiti- 
mate purposes  and  to  accept  negotiable  paper 
in  the  conduct  of  its  business,  accepts  a  draft 
for  a  specific  purpose  which  it  is  not  autlior- 
ized  to  direct  its  funds  to  the  payment  of,  the 
rule  applies  that  when  one  of  two  innocent 
persons  must  suffer  the  one  least  responsible 
for  the  act  that  occasioned  the  loss  will  be  re- 
lieved from  it. 

When  the  holder  of  such  paper,  purchased 
in  good  faith  before  maturity  for  value,  had 
no  information  of  the  existence  of  any  infirm- 
ity occasioned  by  extrinsic  and  special  facts 
existing  only  in  the  minds  of  the  officers  of  the 
corporation,  or  perhaps  of  the  original  holder, 
he  is  entitled  to  protection. 

Monument  Nat.  Bank  v.  Globe  Works,  101 
Mass.  57,  8  Am.  Rep.  822;  Bird  v.  DaggeU,  97 
Mass.  494. 

This  distinction  between  the  performance  of 
an  act  al>8olutely  unauthorizei  for  any  pur- 
pose, and  the  abuse  of  a  genera]  power  in  a 
particular  instance  is  made  apparent  in  Biesdl 
V.  Michigan  8.  db  N.  1.  R,  Co.  ^  N.  Y.  289. 
See  also  Stoney  v.  American  L,  Ins.  Co.  11 
Paige,  635,  5  L.  ed.  261;  Saffcrd  v.  Wyekof,  4 
Hill,  442;  Oenesee  Banky.  FUstehinBani,  19  N 
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Y.  812;  Bridgeport  Oity  Bank  ▼.  Empire  Stone 
DreningOo.  80 Barb. 421* Mechanics Bkg.As8o. 
V.  New  York  A  8,  White  Lead  Co  86  N.  Y.  505; 
Madison  df  L  B,  (Jo.  7.  Nonticfi  San,  Soe,  24  Ind. 
457. 

A  corporation  has  implied  power  to  is- 
sue negotiable  paper  for  legitimate  purposes. 
Wlien  possessing  this  power  for  general  pur- 
poses, a  bona  fide  holder  may  assume  that  any 
prticular  piece  of  paper  regularly  issued  was 
issued  unaer  proper  circumstances,  and  the 
defense  of  ultra  virea  will  not  avail. 

National  Bank  of  BepuUie  of  N.  F.  v. 
Young,  41  N.  J.  Eq.  581;  Farmers  A  M,  Bank 
V.  Butchers  d  D.  Bank,  16  :N.  Y.  125.  69  Am. 
Dec.  678;  Wright  v.  Pipe  Line  Go,  101  Pa.  204, 
47  Am.  Rep.  701;  Lafayette  Sav,  Bank  v.  St, 
Louis  Stoneware  Co,  2  Mo.  App.  299;  Mechanics 
Bkg,  Asso.  V.  New  York  AS.  W.  LeadCo.  85  N. 
Y.  505;  Philadelphia  db  S,  B,  Co.  v.  LewU,  88 
Pa.  88,  75  Am.  bee.  674;  Bidgeway  v.  Farmers 
Bank,  12  Serg.  &  R.  256,  14  Am.  Dec.  6S1; 
Baekensaek  Water  Co,  v.  DeKay,  86  N.  J.  Eq. 
548;  Credit  Co.  y.  Howe  Maeh.  Co,  8  New  Eng. 
Rep.  561,  54  Conn.  857;  Gelpeeke  v.  Dubuque, 
68  (7.  8.  1  Wall.  203.  17  L.  ed.  524;  Marshall 
County  Suprs,  v.  Sehenck,  72  U.  8.  5  Wall.  772, 
18  L.  ed.  556;  Moran  v.  Miami  Co^mty  Comrs. 
67  U.  8.  2  BUck,  722, 17  L.  ed.  842;  Lexington 
Y,  Butler,  81  U.  8.  14  Wall.  296, 20  L.  ed.  812; 
Armstrong  y,  American  Exch,  Nat,  Bank  of 
Chicago,  183  U.  8.  488,  88  L.  ed.  747;  East 
Lincoln  Y.  Davenporl,M\J.  8.  801,  24  L.  ed. 
822;  Datenport  v.  Cmted  States,  76  U.  8.  9 
Wall.  409,  19  L.  ed.  704;  MerchanU  Nat.  Bank 
T.  .^tate  Nat.  Bank  of  Boston,  77  U.  8. 10  Wall. 
804.  19  L.  ed.  1008;  Ohio  A  M,  B,  Co,  v.  Mc- 
Carthy, 96  U.  8.  258,  24  L.  ed.  693;  Mercer 
County  Y,  IJaekett,  68  U.  8.  1  Wall.  88,  17  L. 
ed.  548;  Knox  County  Comrs,  v.  .4spi7iwaU,  62 
U.  S.  21  How.  539,  16  L.  ed.  208. 

The  Micbigau  statute  Id  no  way  either  en- 
larged or  restricted  the  T^owers  of  corporations 
beyond  what  they  would  be  if  no  such  provis- 
inn  was  attained. 

HoltY.  Winf  eld  Bank.  25  Fed.  Rep.  812. 

Messrs.  Henry  C*  Wisner  and  Fred  C. 
Harvey  for  defendant  iu  error. 


Tait.  Circuit  Judge,  delivered  the  opinion 
of  the  court : 

This  Judgment  must  be  reversed.  We  can- 
not agree  that  either  of  the  grounds  upon 
which  the  IcHrned  judge  directed  a  verdict  for 
the  defendant  was  well  taken. 

1.  The  feature  of  the  bill  which  in  the 
opinion  of  the  court  below  destroyed  its  ne- 
gotiability was  the  stipulation  to^  pay  attor- 
neys' fees.  It  was  said  that  this  rendered  the 
amount  due  uncertain,  and  that  certaintv  in 
the  amount  due  was  an  essential  of  negotiable 
paper. 

The  bill  was  drawn  in  Indiana  and  accepted 
in  Michigan,  to  be  dbtcounted  in  Indiana,  and 
to  be  paid  in  Michigan.  In  Tilden  v.  Blair, 
88  a.  8.  21  Wall.  241,  22  L.  ed.  632,  Pelton, 
a  resident  of  Chicago,  drew  a  draft  payable 
in  sixty  days,  and  sent  it  to  Tilden  &  Co.,  a 
firm  resident  in  New  York  state,  for  their  ac- 
ceptance. They  accepted  it  without  consid- 
eration, and  returned  it  to  him  for  the  purpose 
of  enabling  him  to  have  it  discounted  in  Chi- 
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cago.  The  draft  was  made  payable  in  New 
York  city.  The  supreme  court  held  that  the 
draft  was  an  Illinois  contract,  and  that  the 
liability  of  the  acceptors  to  a  bona  fide  pur- 
chaser for  value  before  maturity  was  to  be 
determined  by  the  Uw  of  Illinois,  and  not  by 
that  of  New  York.  The  case  cited  and  the 
one  at  bar  are  on  all  fours,  and  the  contract 
here  must  accordingly  be  held  to  be  an  Indiana 
contract,  the  liabifity  on  which  is  to  be  de- 
termined by  Indiana  law.  Except  so  far  as 
the  rights  of  the  parties  are  affected  by  stat- 
ute the  question  is  one  of  general  commercial 
law,  but  it  is  the  general  commercial  law  of 
the  state  of  Indiana.  Upon  such  questions 
courts  of  the  United  8tates,  in  exercising  a 
jurisdiction  concurrent  with  that  of  the  state 
courts,  have  always  asserted  an  independence 
of  Judgment  as  to  the  state  law,  even  if  they 
diner  with  the  state  supreme  court.  But 
where  the  question  is  a  new  one  with  the  Fed- 
eral courts  it  is  their  rule,  as  it  is  their  duty, 
to  give  weight  to  the  decisions  of  the  courts 
of  the  state,  whose  law  they  are  administer- 
ing. Burgess  v.  Seligman,  107  U.  8.  20,  27 
L.  ed.  359;  and  authorities  cited  on  page  84, 
107  U.  8.  27  L.  ed.  365. 

The  contract  of  acceptance  is,  by  the  face  of 
the  bill,  to  "pay  .  .  .  two  thousand  dol- 
lars, with  interest  at  the  rate  of  eight  per  cent 
per  annum  after  maturity,  and  attorneys' 
fees,  without  any  relief  from  valuation  or  ap- 
praisement laws."  The  stipulation  as  to  in- 
terest expressly  applies  only  in  case  the  bill  is 
not  paid  at  maturity.  The  provision  as  to  val- 
uation and  appraisement  laws  can,  in  view  of 
the  operation  of  such  laws,  have  reference 
only  to  the  execution  of  a  judgment  or  at- 
tachment en  suit  brought,  and  is  therefore  also 
applicable  only  in  case  the  bill  is  not  paid  at 
maturity.  On  the  principle  of  noscitur  a  soeiis 
it  clearly  follows  that  the  agreement  to  pay 
attorneys'  fees  could  only  become  operative 
after  the  bill  had  been  dishonored.  8uch 
would  be  the  reasonable  interpretation  of  the 
contract  without  the  aid  of  the  other  stipula- 
tions, for  it  is  not  usual  or  necessary  to  em- 
ploy attorneys  to  collect  bills  before  they  are 
due.  In  Proctor  v.  Baldwin,  82  Ind.  877,  it 
was  held  by  the  8npreme  Court  of  Indiana 
that  in  a  promissory  note  in  which  the  maker 
agreed  to  pay  an  amount  certain,  "with  ten 
per  cent  interest  and  attorneys'  fees,"  the  con- 
dition was  implied  that  only  such  attorneys' 
fees  could  be  charged  against  the  maker  as 
were  incurred  after  dishonor.  That  was  a 
stronger  case  than  this.  In  Maxwell  v.  More- 
?iart,  66  Ind.  801,  the  words,  *'with  interest  at 
ten  per  cent  per  annum  after  maturity  and 
attorneys'  fees,"  were  similarly  constnied. 
See  also  Carter  ▼.  Pontious,  66  Ind.  191. 

Lest  it  may  be  supposed  to  have  escaoed 
our  attention,  a  statute  of  Indiana,  which 
took  effect  March  10,  1875,  (Ind.  Rev.  Stat. 
1881,  §  5518,)  should  be  noticed  in  this  connec- 
tion. It  reads  as  follows:  **Attomeyi^  Fees, 
Any  and  all  agreements  to  pay  attorneys'  fees 
upon  any  condition  therein  set  forth,  and 
made  a  part  of  any  bill  of  exchange,  accept- 
ance, draft,  promissory  note,  or  other  written 
evidence  of  indebtedness,  are  hereby  declared 
illegnl  and  void:  provided,  that  nothing  in 
this  section  shall  be  construed  at  applying  to 
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contracts  made  previouB  to  the  taking  effect 
of  this  Act." 

Our  coDstruction  of  the  bill  in  salt  is  that 
the  attorneys'  fees  therein  provided  are  pay- 
able only  on  condition  of  nonpayment  of  the 
bill  at  maturity,  and  this  mi^ht  seem  to  bring 
the  stipulation  'within  the  inhibition  of  the 
section  Just  quoted.  That  the  section  is  not 
to  be  regarded  as  haying  such  effect  is  au- 
thoritatiyely  settled  by  the  supreme  court  of 
the  state  in  Ohurchman  v.  Martin,  54  Ind. 
880,  where  it  was  held  that  a  stipulation  to 
pay  the  amount  of  the  note  "and  five  per  cent 
attorneys'  fees"was  not  void  under  the  statute, 
although  there  was  an  implied  condition  that 
they  should  only  be  payable  in  case  of  dis- 
honor, because  the  statute  only  forbade  sudi 
stipulation  when  the  condition  was  expressed 
in  the  instrument  As  the  condition  is  not 
expressed  in  the  bill  in  snit,  but  is  implied, 
the  statute  does  not  apply  to  it. 

The  law  of  bills  of  exchange,  established  as 
it  has  been  by  ancient  usage,  is  frequently 
arbitrary,  and  not  deducible  from  logical  con- 
siderations. Upon  the  point  at  issue  here, 
howeyer,  the  authorities  are  in  such  hopeless 
conflict  that  we  are  able  to  select  that  yiew 
which  seems  to  us  most  consistent  with  the 

Sineral  character  of  such  instruments.  The 
dispensable  qualities  of  a  bill  of  exchange 
are  that  it  shall  be  payable  in  a  sum  certain, 
at  a  time  certain,  to  a  prson  certain.  It  is 
intended  to  be  a  circulating  medium  until  ma- 
turity. For  this  purpose  eyery  purchaser 
must  know  exactly  what  will  be  or  ought  to 
be  paid  on  it  at  maturity.  It  only  has  cur- 
rency on  the  hypothesis  that  it  is  to  be  paid  at 
that  time.  If  the  sum  then  to  be  paid  is  fixed 
and  certain,  we  do  not  see  why  that  is  not 
sufficient.  A  stipulution  as  to  what  shall  be 
done  in  case  the  bill  is  not  paid  does  not  affect 
its  character  as  a  financial  medium  before  it 
is  dishonored.  As  soon  as  the  bill  is  dishon- 
ored, it  loses  its  yalue  as  a  negotiable  instru- 
ment for  thereafter  an  indorsee  gains  no  better 
title  than  his  transferrer.  It  is  unreasonable 
to  hold  that  the  negotiability  of  a  bill  is  lost 
because  of  a  proyision  haying  no  effect  while 
it  remains  negotiable. 

As  already  intimated,  it  is  impossible  to 
reconcfle  the  authorities.  For  the  reasons  giy- 
en  we  prefer  to  follow  those  courts  which  hold 
that  the  agreement  to  pay  attorneys'  fees  after 
maturity  does  not  destroy  the  negotiability  of 
a  biU  of  exchange.  We  are  the  more  inclined 
to  do  so  because  we  are  considering  an  Indi- 
ana contract,  and  this  yiew  has  been  estab- 
lished as  the  law  of  the  state  in  a  series  of  de- 
cisions, beginningwith  Stoneman  y.  PyU,  85 
Ind.  103,  9  Am.  Kep.  687.  The  other  cases 
are  ProeUfr  y.  Baldwin,  82  Ind.  877;  Tuley  y. 
MeOlung,  67  Ind.  10;  MaxtoeU  y.  Marehart,M 
Ind.  801;  Smock  y.  Riptey,  62  Ind.  81;  ffub- 
bard  y.  Harrison,  88  Ind.  828. 

The  Court  of  Appeals  of  Kentucky  reached 
the  same  conclusion  in  Oaar  y.  LouiniUe  Bkg, 
Oo.  11  Bush,  186,  the  Supreme  Court  of  Iowa 
in  Sperry  y.  Horr,  82  Iowa,  185;  the  Supreme 
Court  of  Kansas  in  Beaton  y.  SooHU,  18  S[an. 
484,  26  Am.  Rep.  779,  and  the  Supreme  Court 
of  Illinois  in  Nuskerson  y.  Sheldon,  88  Dl.  872, 
85  Am.  Dec.  280;  and  in  Houghton  y.  Morrison, 
29  111.  244.    Judge  Pardee,  of  the  fifth  circuit, 
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in  Adams  y.  Addington,  16  Fed.  Rep.  89.  and 
Mr,  Justice  Brewer,  whfle  circuit  judge,  in 
Hughitt  y.  Johnson,  l^Fed.  Rep.  865,  expressed 
the  same  yiews.  Other  authorities  to  the  sxune 
effect  are  IVader  y.  Chidester,  41  Ark.  242,  48 
Am.  Rep.  88;  Heard  y,  JhUmque  County  Bank, 
8  Neb.  10,  80  Am.  Rep.  811;  Dietrieh  ▼.  Vayhi, 
28  La.  Ann.  767;  Howmstein  y.  Barnes,  6  Dill. 
482;  Bank  of  Commerce  y.  Fugua,  11  Mont. 
285.  Soe  also  Towns  y.  Rice,  122  Mass.  67, 
and  Arnold  y.  Bock  Biver  F.  K  EL  Co,  ^  Duer. 
207.  The  contrary  decisions  in  Dakota.  31  in- 
nesota,  Wisconsin,  Missouri,  South  Carolina, 
North  Carolina,  California,  Pennsylyania, 
Maryland,  and  Michigan  it  would  be  useless 
to  consider  or  to  attempt  to  distinguish. 

2.  The  remaining  question  is  whether  the 
Sutton  Manufacturing  Company  can  ayoid 
their  acceptance  in  the  bands  of  a  bona  fide 
purchaser  for  yalue  before  matuii^  oo  the 
ground  that  it  was  ultra  tires. 

The  eyidence  shows  condusiyely  that  Henry 
8.  Hopper,  the  secretary  and  treasnrer,  had 
full  and  general  authority  to  sign  and  issue 
business  paper  on  behalf  of  the  corporation. 
The  only  limitation  of  his  authority  was  the 
same  as  that  upon  the  corporation  itself,  name- 
ly, the  extent  of  its  charter  powers. 

Every  one  dealing  with  a  corporation  is 
charged  with  notice  of  its  corporate  powers. 
If,  therefore,  a  reference  to  the  charter  shows 
a  seeming  act  of  the  corporation  to  be  beyond 
its  powers,  it  is  yoid,  and  cannot  be  made  the 
basis  of  any  claim  of  liability  against  the  cor- 
poration. But  there  are  acts  that  may  or  may 
not  be  within  the  charter  powers,  their  lawful 
character  being  dependent  on  the  existence  of 
a  fact  which  cannot  be  known  from  the  act 
itself.  If  the  extrinsic  fact  upon  which  de- 
pends the  lawful  character  of  the  act  is  one 
peculiarly  within  the  knowledge  of  the  gen- 
eral agent  of  the  corporation  by  whom  the  act 
is  done,  the  act  itself  is  an  implied  representa- 
tion that  the  necessary  fact  exists,  the  truth  of 
which  the  corporation  is  estopped  to  deny 
against  any  person  who  in  dealing  with  the 
coiporation  has  parted  with  yalue  on  the  faith 
of  ft.  The  principle  has  been  frequently  ap- 
plied in  cases  of  commercial  paper  issued  in 
the  name  of  the  corporation  by  its  officers  hay- 
ing general  authority  to  issue  such  paper. 

A  leading  case  is  that  of  Stoney  y.  American 
L,  Ins,  Oo,,  11  Paige.  685,  5  L.  ed.  261.  Chan- 
edlor  Walworth  there  decided  that  a  negotia- 
ble security  of  a  corporation  which  upon  its 
face  appeared  to  have  been  duly  issued  by  the 
corporation,  and  in  conformity  with  the  pro- 
yisions  of  its  charter,  is  yalid  in  the  bands  of 
a  bona  fide  holder  thereof  without  notice,  al- 
though such  security  was  in  fact  issued  for  a 
purpose  and  at  a  place  not  authorized  by  the 
charter  of  the  company,  and  in  yioladon  of  the 
laws  of  the  state  where  it  was  actually  issued. 
See  also,  to  the  same  effect.  Farmers  db  M, 
Bank  y.  Butchers  db  D,  Bank,  16  N.  Y.  125, 
69  Am.  Dec.  678;  Bissdl  y.  Michigan,  S.  dbN, 
L  R.  Co,22N.Y,  289;  Mechanics  Bkg.  Asso, 
y.  Kew  York  db  S.  White  Lead  Co.  85  N.  T.  £05; 
National  Bank  of  Bepfiblie  of  N,  J.  y.  Young, 
41  N.  J.  Eg.  581;  Wrwht  y.  Pipe  Line  Oo.  101 
Pa.  204:  Haekensack  Water  Co.  y.  DeKay,  86 
N.  J.  Eq.  548;  Credit  Oo.  ▼.  Howe  Mack,  Co, 
54  Conn.  857, 8  New  Eng.  Rep.  661;  Qelpeke  y. 
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JMntgttt,  68  IT.  8.  1  Wall.  208,  17  L.  ed.  584; 
Oenesee  County  8av,  Bank  y,  Michigan  Barge 
Co,  52  Mich.  488;  Bird  v.  Daggett,  97  Mass. 
494. 

The  learned  Judse  below  held  that  these  an- 
^orities  did  not  apply  bjecause  of  the  general 
/Statutes  of  Michigan,  above  referred  to,  mak- 
ing it  unlawful  to  divert  the  operations  or  to 
appropriate  the  funds  of  a  corporation  to  pur- 
X>oses  not  set  forth  in  the  articles  of  associa- 
tion. 

In  his  view  this  statutory  denunciation  of 
ultra  tires  acts  renders  accommodation  paper 
■absolutely  void.  We  cannot  agree  with  him. 
The  general  terms  of  the  statute  indicate  that 
it  was  in  ttus  respect  merely  declaratory  of  the 
-common  law.  If  the  Legislature  of  Michigan 
had  intended  to  establish  a  rule  of  liability  for 
-corporations  of  that  state  different  from  that 
applied  to  corporations  everywhere  else,  it 
would  have  used  more  specific  language,  so 
that  its  purpose  could  not  be  misunderstood. 

Negotiable  instruments  having  their  origin 
in  a  transaction  forbidden  by  statute  are  not 
yoid  in  the  hands  of  a  bona  fide  holder  for 
Talue  without  notice  unless  the  statute  express- 
Ily  declares  them  to  be  void.  Chitty,  Bills  of 
Exchange,  95;  Story,  Prom.  Notes,  g  192; 
Ban.  Neg.  Inst,  g  188;  Norrin  v.  Langley,  19 
N.  H.  4:^;  /State  Capital  Bank  v.  Thompeon^ 
-42  N.  H.  869;  Convene  v.  Foster,  82  Yt.  828. 
^1:  Wifot  V.  BtUm&r,  2  Esp.  588. 

Here  is  not  a  specific  avoiding  of  accommo- 
<dation  paper  issued  by  corporations,  and  we 


think  it  would  be  going  much  too  far  to  give 
such  effect  to  the  veiy  general  language  under 
consideration. 

In  Bird  y.  Daggett,  97  Mass.  494,  it  was  held 
that  where  an  agent  of  a  corporation,  duly  au- 
thorized to  sign  all  notes  and  business  paper, 
unlawfully  gave  accommodation  paper  in  the 
name  of  the  company,  the  company  was  liable 
to  a  bona  fide  holder  for  yalue  before  maturity 
The  general  statute  of  Massachutotts,  like  the 
Michigan  statute,  provided  that  it  should  be 
unlawful  for  it  to  divert  its  operations  or  ap- 
propriate it  funds  to  other  purposes  than  those 
set  forth  in  its  articles  of  association.  The 
case  is  exactly  like  the  one  at  bar. 

The  Michigan  cases  cited  do  not  meet  the 
point.  In  Beeeher  y.  Dacey,  45  Mich.  98,  the 
making  of  accommodation  acceptances  was 
said  not  to  be  within  the  powers  of  the  corpo- 
ration, but  there  was  in  Uiat  case  no  question 
of  the  rights  of  a  bona  fide  holder  for  yalue. 
The  same  is  true  of  the  cases  of  MeLeUan  v. 
Detroit  Fire  Works,  56  Mich.  582,  where  the 
court  held  that  the  plaintiff  had  notice  of  facts 
from  which  he  ought  to  have  inferred  the  real 
character  of  the  paper.  The  case  of  Merchants 
Nat,  Bank  v.  Detroit  Knitting  db  G,  W<n'ks,  68 
Mich.  620,  seems  to  be  based  wholly  on  Me- 
LeUan y.  Detroit  Fire  Works,  and  turned  on 
the  question  of  the  general  aathority  of  the 
agent  signing  the  acceptance.  The  statute  and 
its  effect  are  not  considered  at  all. 

The  judgment  of  the  Circuit  Court  is  reversed, 
with  instructions  to  order  a  new  trial. 
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IfARYLAND  BRICK  CO.,  of  Baltimore 

City,  Appt., 

9. 

William  J.  8PILMAN  et  al.  - 

3.  To  entitle  a  materialman  to  a  sliii^le 
Hen  on  forty-seren  booeee  for  brick 
ftimiflhecl  cr^nerallj'  for  them  all  under 
one  entire  oontmct,  it  is  not  neoesBary  for  him  to 
prove  how  many  bricks  went  into  any  particular 
house  or  even  that  the  bricks  were  aotually  used 
in  the  construction  of  any  of  the  buUdiogs  pro- 
vided it  is  shown  that  they  were  deUvered  under 
the  contract. 

:2*  A  lien  on  several  bnildin^  for  mate- 
rial* is  not  waived  by  taking  a  mortgage  on 
part  of  the  buildings  as  collateral  security  for 
payment  of  part  of  the  purchase  price  and  also 
receiving  a  third  person's  guaranty  for  another 
.part. 

(November  8, 1803.) 

APPEAL  by  complainant  from  a  Judgment 
of  the  Circuit  Court  of  Baltimore  City  in 
"favor  of  defendants  in  an  action  brought  to 
-enforce  a  mechanics'  lien.    Eeversed. 
The  facts  are  stated  in  the  opinion. 
Argued  before  Robinson,  Bryan,  Fowler, 

HcSherry  and  Roberts,  JJ, 

— —  

NoTB.— For  note  on  the  right  to  one  lien  on 
^several  buildings,  see  Wilcox  v.  Woodruff  (Gonn.) 
*ante.  814. 
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Messrs.  Morrisony  Hnnnikhnysea  Sb 
Bond  for  appellant 

Messrs.  Fielder  C  SUn^lnlF  and  Bleh- 
ard  Bernard*  for  appellees: 

In  WUson  v.  Wilson,  51  Md.  159,  and  Nickel 
▼.  Blanch,  8  Cent.  Rep.  888,  67  Md.  457.  the 
court  decided  where  one  or  more  of  a  number 
of  houses  were  released  from  the  operation  of 
the  lien,  such  release  "had  the  effect  of  releas- 
ing the  other  buildings  from  any  charge  or 
liability  in  consequent  of  material  being  fur- 
nished for  the  house  or  houses  so  released, 
either  before  or  after  the  release."  And,  in 
order  to  bind  the  unreleased  houses,  it  was 
incumbent  on  the  lienor  to  show  that  the 
material  was  furnished  to  and  used  in  the 
houses  which  were  not  released. 

The  taking  of  securities  is  inconsistent  with 
the  right  to  lien. 

Pinning  v.  Skipper,  71  Md.  847. 

The  taking  of  the  mortgage  securities  on 
October,  18^,  and  April,  18i34,  on  part  of  the 
same  property  now  included  in  lien,  and  the 
guarantee  charged  to  George  R.  Clark  is  in- 
consistent with  the  idea  of  claiming  a  me- 
chanics' lien  on  these  houses,  and  therefore 
,they  should  not  be  included  in  the  basis  of  the 
lien,  and  the  amounts  of  said  mortgages,  less 
the  amounts  actually  furnished  to  said  houses, 
together  with  the  amount  of  said  guarantee, 
should  be  credited,  generally,  to  the  other 
houses. 

WUlison  y.  Douglas,  5  Cent.  Rep.  676,  06 
Md.  102. 


8ee  also  17  L.  R.  A.  815. 
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Takinff  real  estate  neciirity  for  the  price  of 
erecting  a  building  u  iDcoosist^nt  witb  the  idea 
of  a  mechanics'  lien,  and  no  such  lien  attaches. 

Grant  ▼.  Strong,  85  U.  S.  18  Wall.  628.  21 
L.  ed.  869;  MoMurray  ▼.  Brown,  91  U.  8.  257, 
23  L.  ed.  821. 

The  taking  of  a  mortgage  on  the  same 
proi)erty.  as  a  security  for  the  same,  U  a 
waiver  of  mechanics'  lien. 

Willison  V.  DougUu,  tupra,  and  authorities 
cited:  TruUinger  ▼.  Kofoed,  7  Or.  228.  88  Am. 
Rep.  708;  WiUiams  v.  BoberU,  6  Ohio,  86; 
Oilman  y.  Brown,  1  Mason,  191;  Ijogaw  v. 
BadoUet,  1  Blackf.  416,  12  Am.  Dec  258; 
Phillips,  Mechanics'  Liens,  g  280. 

Roberts*  J.,  dellTered  the  opinion  of  the 
court. 

The  bin  of  complaint  filed  in  this  cause  seeks 
the  enforcement  of  a  mechanics'  lien  for  bricks 
used  in  the  erection  of  certain  houses  in  the 
city  of  Baltimore.  The  testimony  shows  that 
some  time  in  the  month  of  October,  1883, 
Charles  W.  Rockefeller  visited  the  office  of 
the  appellant  and  stated  that  he  and  William 
J.  ISpilman  were  negotiating  for  the  purchase 
from  Qeorge  R.  Clark  of  certain  lots  of  ground 
in  Baltimore  for  the  purpose  of  building  there- 
on forty-seven  houses.  'The  price  to  be  charged 
for  the  bricks  and  the  quantity  of  bricks  to  be 
furnished  were  there  agreed  upon. 

The  appellant  also  agreed  to  accept  said 
Clark's  guaranty  for  $6,000  worth  of  said 
bricks  and  also  to  take  three  mortgages,  each 
for  the  sum  of  $1,000  as  collateral  security  for 
the  payment  pro  ianio  for  said  bricks,  and  to 

five  a  reasonable  time  within  which  to  pay  the 
alance  due  thereon.  In  consequence  of  finan- 
cial reasons,  not  disclosed,  the  lease  was  exe- 
cuted to  Spilman  instead  of  Rockefeller,  and 
thereupon  ue  appellant  commenced  and  con- 
tinued the  delivery  of  the  bricks  to  Spilman 
until  the  completion  of  the  building  of  said 
forty-seven  houses.  The  bricks  from  the  be- 
ginning in  cTery  instance  save  one,  where  a 
small  quantitv,  less  than  $18  worth,  were  ifur- 
nished  and  charged  to  Spilman  who  was  the 
owner  of  the  property,  whereon  the  buildings 
were  in  course  of  erection.  Oil  the  24th  of 
September,  1884.  there  was  due  the  appellant 
for  bricks  furnished  and  delivered  to  the  ap- 
pellee Spilman,  to  be  used  in  the  erection  of  said 
forty-seven  houses,  the  sum  of  $8,628.93,  to 
secure  the  payment  of  which  the  appellant  laid 
its  lien  and  apportioned  the  sum  among  the 
several  houses  to  be  affected  by  it  Subse- 
quentlv  the  appellant  was  paid  and  satisfied  the 
seveEal  sums  of  money  due  it  under  said  lien 
on  twenty -six  of  said  buildings,  and  the  same 
were  released  from  the  operation  of  said  lien, 
so  that  there  remained  an  unpaid  balance  on 
twenty-one  of  said  buildings  which  has  not  been 
released,  and  the  contention  on  the  part  of  the 
appellant  is  that  the  said  twenty-one  buildings 
are  subject  to  said  lien  and  liable  for  the  pay- 
ment of  said  balance.  On  the  14th  of  Novem- 
ber, 1887,  the  appellant  filed  its  bill  of  com- 
plaint to  enforce  the  payment  of  the  $3,510, 
with  interest  thereon  from  the  24th  of  Septem- 
ber»  1884;  which  it  claimed  as  the  balance  due 
for  said  bricks. 

St)ilman  answered  the  bill  of  complaint  and 
admitted  that  the  several  conveyances  of  prop- 
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erty  were  made  and  recorded  as  alleged  in  said 
bill,  and  that  the  lien  claimed  was  filed  as 
therein  stated  and  further  admitted  that  the 
appellant  furnished  certain  materials,  which 
were  used  in  the  erection  and  construction  of 
said  buildings,  but  denied  that  the  sum  claimed 
was  due  and  owing  as  alleged  in  the  bill,  and 
further  stated  that  a  large  part  of  said  lien  was 
iroproperiy  charged  against  said  improvements, 
said  bricks  being  sold  and  charged  to  and  upon 
the  sole  faith  and  credit  of  George  R.  Clark, 
who  had  no  connection  with  said  buildings  a» 
owner,  builder  or  contractor,  and  that  the  va- 
rious payments  made  on  account  of  appellant'* 
claim  have  been  im{)roperly  credited.  Clark's 
answer  is  substantially  the  same  with  Spil- 
man's.  The  only  witness  who  testified  before 
the  examiner,  and  whose  testimony  appears  in 
the  record  is  Mr.  George  M.  Bokee,  the  presi- 
dent of  the  appellant.  If  any  doubt  could 
reasonably  be  entertained  as  to  the  nature  and 
character  of  the  contract  for  the  sale  and  de- 
livery of  said  bricks,  it  is  entirely  removed  by 
the  testimony,  which  shows  conclusively  that 
the  intention  of  the  parties  was  that  the  bricks 
were  to  be  furnished  continuously,  and  under 
one  entire  contract.  Mr.  Bokee,  m  his  exam- 
ination in  chief,  in  answer  to  the  2l8t  inter- 
rogatory savs:  *'  When  we  agreed  to  sell  the 
bricks  to  William  J.  Spi1man,the  lot  of  ground 
bounded  North  by  Lanvale  street,  on  the  South 
by  a  road,  since  named  Federal  street;  on  the 
west  by  Barclay  street,  and  on  the  east  by 
what  is  now  called  Carter  alley  was  entirely 
vacant  and  comprised  one  block  of  ground. 
[Pinkney  place  was  opened  through  the  same 
afterwaras  running  east  and  west,  by  Mr. 
George  R.  Clark.]  The  bricks  were  sold  for 
the  entire  improvement  for  the  erection  of 
forty-seven  houses,  and  it  is  not  unusual  to  con- 
struct four  rows  at  the  same  time,  by  the  same 
builder." 

Which  being  read  in  connection  with  Mr. 
Bokee's  answer  to  the  second  and  third  inter- 
rogatories in  cbief,  heretofore  referred  to.  in 
the  statement  of  the  testimony,  ascertains  with 
certainty  the  real  contract  existing  between  the 
parties  for  the  sale  and  deliv^'ry  of  said  bricks. 
The  appellees  have  not  sought  to  deny  the 
terms  of  the  contract  so  far  as  the  testimony 
shows,  simply  contenting  themselves  with  the 
cross-examination  of  Mr.  Bokee,  who  only  em- 
phasized that  which  he  had  previously  stated 
in  his  examination  in  chief.  The  answer  to 
the  bill  corroborates  the  fact  that  certain  ma- 
terials were  furnished  by  the  plaintiff  in  and 
about  the  erection  and  construction  of  the  im- 
provements upon  the  property  mentioned  io 
the  bill.  We  come  now  to  the  construction  of 
the  law  applicable  to  a  contract  of  thiH  char- 
acter, which  we  decide  to  be  a  contract  to  fur- 
nish continuously,  under  one  entire  contract, 
all  the  bricks  necessary  to  the  erection  of  the 
said  forty -seven  houses.  The  question  is  not 
a  new  one.  It  has  been  repeatedly  considered 
by  the  courts  of  the  other  states  as  well  as  by 
the  United  States  Supreme  Court,  and  thcro 
.seems  to  be,  so  far  as  we  have  ascertnined,  al- 
most entire  conformity  in  the  conclusion  which 
lins  boon  attained.  In  Lyon  v.  Aw.a7/,68Tex. 
521,  ytriyton,  J,,  delivering  the  opinion  of  the 
court,  says:  "When  materials  have  been  fur- 
nished under  a  single  contract  for  buildiuga 
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erected  in  two  or  more  contigaons  lots,  owned 
by  the  person  to  whom  the  material  is  fur- 
nished, we  see  no  reason  why  the  lien  should 
not  attach  to  all  the  lots,  and  it  would  be  ex- 
ceedingly unreasonable  to  require  the  person 
who  furnished  material  in  such  a  case  to  as- 
certain how  much  of  the  material  is  placed  in 
each  bouse.  This  is  a  matter  under  the  con- 
trol of  the  owner  of  the  property  improved, 
and  if  he  does  not  see  proper  to  make  separate 
contracts  for  material  to  be  used  in  each  lot, 
he  cannot  be  heard  to  say  that  a  lien  does  not 
attach  upon  all  the  lots  upon  which  the  mate- 
rial is  used. 

"This  rule  operates  no  hardship  on  the  owner 
of  the  property  or  persons  who  purchase  from 
him  with  notice  of  Hen.  If  the  former,  owning 
contiguous  lots,  desires  to  aJSectthem  severally 
with  a  lien  only  for  the  material  furnished  for 
buildings  or  other  improyemeots  on  each,  he 
should  so  make  his  contract  as  to  enable  the 
materialman  to  know  how  much  of  the  debt 
encu  lot  is  respousible  for.  So  lon^  as  he  treats 
fitich  lots  as  one  property  by  making  one  con- 
uuct  for  material  to  be  used  on  all  of  them, 
without  designating  what  part  of  the  material 
is  to  be  used  on  one  lot  or  on  another,  so  long 
may  the  materialman  treat  the  lots  as  one 
piece  of  property  in  fixing  his  lien  upon  it.  A 
purchaser  buys  with  his  eyes  open,  and  if  he 
voluntarily  purchases  property,  which  he 
knows  is  incumbered,  he  cannot  complain  if  it 
is  subjected,  in  his  hands,  to  the  payment  of 
the  debt  for  which  its  former  owner  has  made 
it  responsible." 

The  Supreme  Court  in  PhtUips  v.  Gilbert, 
101  IT.  S.  731,  25  L.  ed.  833,  Mr,  JiuUee  Brad- 
ley, speaking  for  the  court,  says:  **  We  are 
satisfied,  therefore,  that  when  this  suit  was 
commenced  the  complainant's  lien  was  good 
against  the  property  for  the  amount  found  by 
the  jury  to  be  due  to  him,  unless  it  was  void  for 
the  reason  stated  in  the  demurrer  of  Boughton 
and  Moore,  namely,  its  being  claimed  on  the 
whole  row  of  buildings  and  not  on  the  build- 
ings separately.  We  think,  however,  there  is 
nothing  in  this  objection.  The  contract  was 
one  and  related  to  the  row  as  an  entirety,  and 
not  to  the  particular  buildings  separately. 
The  whole  row  was  a  building  within  the 
meaning  of  the  law,  from  having  been  untied 
by  the  parties  in  one  contract  as  one  general 
piece  of  work  "  To  like  effect  will  be  found 
the  following  cases:  Chadboume  v.  Wil- 
liams, 71  N.  C.  44b:  Marston  v.  Kenyan,  44 
Couu.  350;  Satehelder  v.  Rand,  117  Mass.  176; 
Paine  Y,  Ihnney,  4  £.  D.  Smith,  750;  Maran 
V.  CIuiBe,  52  N.  Y.  846;  Carpenter  v.  Leonard, 
5  Minn.  155;  Orr  v.  ^orthtcesfern  Mut.  L,  Ins, 
Co.  86  111,  260;  Oroslcey  v.  Coryell,  2  Whart. 
223. 

From  the  very  nature  of  this  contract,  it 
could,  in  no  event,  become  important,  how 
many  bricks  went  into  one  building  or  whether 
more  went  into  one  than  another.  Nor  was  it 
requisite  to  entitle  the  appellant  to  maintain  its 
lien,  that  it  should  establish  the  fact  that  the 
bricks  were  actually  used  in  the  construction 
of  the  buildings  or  not,  provided  it  was  shown 
that  under  its  contract  with  Spilman,  it  had 
deiivi-red  the  bricks  to  be  used  m  the  erection 
of  said  buildings.  Oreenway  v.  Turner,  4  Md. 
296;  TreuKh  v.  Shryock,  55  Md.  833;  WatU  v. 
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Whittington,  48  Md.  867.  It  has  been  very 
earnestly  contended  by  the  appellees  that  the 
case  of  Wilson  v.  Wtlson,  51  Md.  159,  and 
mckel  V.  Blanch,  67  Md.  466.  8  Cent.  Rep. 
883,  heretofore  decided  by  this  court,  conclu- 
sively determine  the  law  of  this  case.  The 
facts,  however,  of  each  particular  case  must 
determine  the  propriety  of  the  application  of 
the  principles  of  law,  which  ou^ht  to  govern 
in  such  case,  and  in  neither  of  the  cases  just 

?[uoted  are  the  facts  the  same  or  similar  to  be 
ouod  in  the  record  of  this  appeal.  In  Wilson 
V.  Wilson  the  court's  decision  was,  that  the 
proceedings  to  enforce  the  lien  claim  bad  not 
been  taken  in  time,  and  such  was  the  decision 
in  Nickel  v.  Blanch  based  in  each  case  upon 
the  fact  that  there  was  abundant  proof  showing 
that  the  only  material  furnished  within  six 
months  prior  to  the  laying  of  the  liens  in  both 
cases  were  furnished  for  and  us^  in  houses 
OD  which  the  right  to  lien  had  been  waived. 
Suppose  any  such  burden  was  imposed  upon 
the  appellant  in  furnishing  the  bricks  for  the 
build  in  es  in  question,  how  could  it  have  dis- 
charged the  obligation? 

It  only  contracted  to  furnish  and  deliver  the 
bricks  for  the  forty-seven  buildings,  and  then 
its  power  to  fulfill  the  contract  was  at  an  end. 
It  had  no  right  to  direct  how  the  bricks  should 
be  used,  ana  it  could  have  no  possible  means 
of  ascertaining  or  of  showing  into  what  build- 
ing or  buildings  the  bricks  had  gone,  or 
whether  they  haa  been  used  at  all  in  any  of  the 
buildings.  It  fulfilled  its  contract  when  it 
deliver^  the  bricks.  If  such  a  burden,  under 
the  contract,  rested  anywhere,  it  was  with  the 
appellee,  Spilman,  who  had  the  means  at  his 
command  of  showing  the  exact  truth  in  respect 
to  the  use,  to  which  the  bricks  had  been  put. 
but  it  was  wholly  immaterial  to  have  reciuired 
any  such  proof  of  the  appellant,  because  the 
contract  was  a  continuing  undertaking,  to 
furnish  and  deliver  materials  for  the  erection 
of  forty-seven  houses,  and  the  bricks  were  fur- 
nished for  all  of  the  forty-seven  houses  gen* 
erally.  Until  the  appellant  had  supplied  the 
bricks  requisite  to  the  construction  of  said 
buildings,  it  would  not  have  l)een  entitled  to, 
and  could  not  have  claimed  a  lien,  as  the  con- 
tract was  entire,  and  could  not  be  made  avail- 
able by  part  performance. 

Second.  It  is  contended  by  the  appellees  that 
the  acts  of  appellant,  in  taking  mortgage  secu- 
rities on  certain  of  the  forty  seven  lots.included 
in  the  lien,  which  have  been  since  released  of 
the  mortgages  and  of  the  lien,  and  in  accept- 
ing the  guarantee  of  George  R.  Clark  to  pay 
for  $5,000  worth  of  bricks  to  be  used  In  the 
ereciion  of  said  buildings,  are  inconsistent 
with  the  right  to  the  mechanics'  lien.  In  view 
of  the  provision  of  the  law  relating  to  me- 
chanics' liens  [Code,  art.  63,  §3],  we  fail  to  see 
the  force  of  the  objection.  The  amount  paid 
to  Clark  and  the  amount  secured  by  the  three 
mort^ges  could  have,  under  the  contract 
which  we  have  been  considering,  no  other 
effect  than  to  reduce  the  gross  amount  due  for 
the  bricks  furnished.  It  was  of  no  conse- 
quence who  paid  for  the  bricks.  If  Spilman 
owned  the  property  and  contracted  for  the 
bricks,  it  did  not  affect  the  law  of  the  case 
that  Clark  paid  for  the  bricks. 
The  testimony  abundantly  shows  that  the 
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terms  of  sale  of  the  bricks  were  tbat  Clark  was 
to  give  bis  ^aranty  for  the  payment  of  $5,000 
worth  of  bncks,  and  that  Spilman  was  to  give 
the  appellant,  as  collateral  security  for  the 
payment  of  $3,000  of  the  purchase  money, 
three  mortgages  each  for  the  sum  of  $1,000, 
and  the  balance  due  for  the  whole  amount  of 
bricks  to  be  used  in  the  erection  of  forty- seven 
buildim<8,  was  to  be  paid  within  a  reasonable 
time  thereafter.  There  is  nothing  io  the 
terms  of  the  contract  inconsistent  with  the  ex- 
istence of  the  lien,  nor  is  there  anything  in  the 
contract  which  suggests  an  express  or  even 
an  implied  waiver  of  the  lien.  Parties  may 
contract  as  they  think  proper  respecting  the 
manner  in  which  payment  for  materials  may 
be  made,  and  they  will  not  be  considered  as 
having  waived  their  lien,  unless  they  shall 
have  expressly  agreed  to  such  terms  as  are  in- 
consistent witKthe  existence  or  enforcement  of 
the  lien,  in  which  event  the  lien  is  expressly 
waived  by  the  legal  effect  of  such  contract. 
This  is  what  WiUUon  v.  Douglas,  66  Md.  99, 
5  Cent.  Rep.  675,  and  Pinning  v.  Skipper,  71 
If  d.  847,  have  settled  as  law,  and  in  each  case, 
this  eourt  had  to  deal  with  facts  widely  differ- 
ing from  each  other,  and  in  both  cases  wholly 
unlike  the  facts  in  this  case. 
Third.    Some  discussion  was  had  in  the  ar- 


gument of  counsel  In  this  court  concerning  the 
manner  in  which  the  appellant  had  made  up 
its  bill  of  particulars  ana  of  the  method  which 
it  had  adopted  in  keeping  its  account  of  the 
bricks  sold  and  delivered  to  the  appellee, 
Spilman.  A  careful  examination  of  both  the 
bill  of  particulars  and  the  account  has  failed 
to  convince  us  that  there  is  any  substantial  ob- 
jection to  either  Spilman  himself,  when  the 
bills  for  bricks  hauled  were  from  time  to  time 
presented  to  him,  made  no  objection,  and 
when  all  the  bricks  had  been  delivered  a  bill 
for  the  whole  amount  of  bricks  furnished  was 
rendered  to  him  without  intimation  of  any 
error  in  the  account  As  to  the  application  of 
the  credit,  the  same  having  been  paid  on  gen- 
eral account,  there  ou^ht  to  be  little  diificultv 
since  the  decision  of  this  court  in  German  LtiiH 
eran  Ctiurcfi  Trustees  ▼.  Eeise,  44  Md.  471, 472. 
If  there  should  be  found  any  errors  in  the  ac- 
count, they  can  be  corrected  when  the  case 
reaches  the  auditors,  whose  duty  it  is  Io  state 
a  correct  account  It  follows  from  the  views 
which  we  have  expressed  that  the  court  below 
was  in  error  in  dismissing  the  bill,  the  decree 
must  therefore  be  revered  and  the  cause  re- 
manded. 

Decree  reversed  ioith  easts,  and  cause  fv- 
mandetL 
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i.  Th«  vm,gumn%am  and  Indeiinlten—  of 
a  eomplalnt  eannot  be  considered  on 

appeal  wbere  the  objection  was  not  taken  in  the 
court  below  by  motion  or  demurrer. 
8.  A  eomplalnt  is  snilleient  to  permit 


the  recoyerjr  of  each  dama^^ee  as  nat* 
orally  and  nsnally  flow  ttont  the  death 
of  a  person  where  it  avers  that  the  plaiDtlff  is 
the  father  of  the  deceased,  gives  the  nge  of  the 
latter,  his  occupation,  the  amount  of  his  daily 
earaiogs,  and  his  employment  by  defeodants* 
with  the  facts  and  ciroumstances  of  his  death  as 
the  result  of  their  negligence. 

8«  The  question  whether  or  not   the 
master  is  ne^Ufpent  in  ftUHng'  to  pro* 


Noxa.— JteUofMe  upon  orders  as  afeeUng  eontrfZm- 
taru  nii^igcnee  of  employd. 

It  is  fluently  a  question  of  much  importance 
how  far  an  employ^  is  Justified  in  obeying  orders 
which  lead  him  into  danger.  The  decisions  make 
it  quite  clear  that  such  an  order  will  not  Justify  an 
employ^  as  a  general  rule  in  running  clearly  per- 
ceived risks,  but  that  on  the  other  hand  it  .may 
properly  be  regarded  as  an  aasurance  of  safety  in 
obeying  it  unless  the  danger  is  apparent. 

It  is  said  in  Chicago  A.  P.  Hrtck  Co.  v.  Sobkowiak, 
88  III.  App.  681,  that  it  would  seem  futile  for  courts 
to  undertake  to  lay  down  a  rule  of  law  and  deflne 
accurately  how  dangerous  a  proposed  action  would 
have  to  be  before  a  servant  receiving  an  order 
from  his  master  to  perform  it  would  be  required  to 
disobey  under  penalty  of  taking  his  own  risk;  and 
it  is  there  held  that  an  instruction  which  only  im- 
ports that  the  proposed  act  must  be  quite  danger- 
ous, very  dangerous,  or  immiuently  dangerous  is 
not  correct,  adding  that  the  court  should  have 
fixed  the  ordinary  standard  of  care  debarring  re- 
covery in  case  the  danger,  even  after  receiving  the 
order  and  under  all  the  circumstances  was  appar- 
ently so  great  that  no  reasonably  prudent  man 
would  have  obeyed  it. 

Somewhat  similar  statements  have  been  made  by 
other  courts. 

A  servant  may  obey  the  order  of  his  superior 
and  perform  the  duty  directed  unless  the  danger 
17  L.  R.  A. 


in  doing  so  is  so  apparent  that  a  man  of  ordinary 
prudence  would  refuse  to  undertake  it  even  under 
the  orders  of  liis  superior.  Thompson  y.  Gliicago, 
M.  ft  St  P.  B.  Go.  4  McCracy,  688. 

A  prudent  man  is  not  bound  at  his  peril  to  set  his 
own  Judgment  above  that  of  his  superior,  who  or- 
ders him  tjo  perform  certain  servioes.  Indiana  Car 
Go.  V.  Parker,  100  Ind.  181;  Rogers  v.  Overton,  87 
Ind.  410. 

A  servant  may  obey  the  orders  of  bis  superior 
without  being  guilty  of  contributory  negligence  if 
the  danger  is  not  apparent  to  a  mind  like  his  and 
he  has  not  the  means  of  knowledge.  Coloiado 
Midland  R.  Co.  v.  0*Brien.  16  Colo.  219. 

Unless  the  risk  taken  is  such  as  would  not  be 
taken  by  a  man  of  common  prudence  so  situated 
the  assumption  of  that  risk  by  a  servant  in  obedi- 
ence to  orders  cannot  be  held  negligenoeu  Schroe- 
der  V.  Chicago  ft  A.  B.  Co.  (Mo.)  Feb.  8,  ISOS, 

But  the  fear  of  an  employ6  that  he  would  be  dis- 
charged if  he  did  not  obey  orden  will  not  Justify 
him  in  running  a  risk  well  known  to  him.  Haley 
y.  Case,  2  New  Bug.  Bep.  688, 142  Mass.  816. 

Neither  will  the  master's  orders  to  perform  a 
dangerous  duty  relieve  the  servant  of  the  duty  to 
avoid  any  particular  danger  incident  to  carrying 
out  the  orders.  Gomwall  v.  Charlotte,  G.  ft  A.  B. 
Co.  97  N.  C.  IL 

The  Missouri  court  states  the  rule  more  strongly 
in  favor  of  the  servant,  to  the  effect  that  if  an  or- 
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Tide  some  appllaaee  for  thikwlii^'i^iant 
powder*  which  is  neoesMirily  used  In  the  work, 
aDd  which  frequently  becomes  frozen.  Is  for  the 
jury  where  some  witnesses  testify  that  thawing 
such  powder  l)eforer  an  open  fire  is  unusually 
haxardous  and  that  there  is  little,  if  any,  dsnger 
Attendant  upon  thawing  it  by  means  of  an  appli- 
ance said  to  be  in  general  use,  while  other  wit- 
nesses state  that  tno  such  appliance  is  in  general 
use;  that  thawing  before  an  open  Are  Is  not  at- 
tended by  unusual  hazard,  and  that  an  appliance 
would  afford  but  slight  protection. 

4.  Tbe  ne^lic^eiice  of  a  saniT  boaa  in 
orderlngr  a  boy  fburteon  or  llfteen 
yearn  of  agpe*  and  who  was  salijeet  to 
bis  orders,  to  nm  and  throw  away  an 
ignited  stick  of  giaat  powder*  which  act 
was  outside  of  the  duties  and  employment  of  the 
boy,  but  within  the  scope  of  the  employment  and 
duties  of  the  boss,  is  the  negligence  of  the  em- 
ployer which  makes  the  latter  liable  for  the  re- 
sulting death  of  the  boy. 

6.  A  boy  fbnrteen  or  llfteen  years  of 
a^e*  who  is  not  ihown  to  have  any  in- 
formation with  reference  to  the  dan- 
C^erons  nature  of  the  act.  Is  not  guilty  of 
contributory  negligence  in  obeying  the  orders  of 
his  boss  to  run  and  throw  away  an  ignited  stick 
of  giant  powder. 

6.  Failure  of  connsel  either  to  nnmber 
or  sifcn  instmctions  furnishes  no*ground 
for  reversal  when  the  instructtous  are  given  by 
the  court,  although  it  might  haye  been  ground 
for  lef using  them. 

anne  SO.  UttSL) 

APPEAL  by  defendants  from  a  Judgment  of 
the  District  Ck>un  for  Lake  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  negligently  causing  tbe 
death  of  plaintiffs  minor  son.    Affirmed. 


Statement  by  Hayt,  Ch,  J.: 

Appellee,  Patrick  Mannix,  brought  this  ac- 
tion to  recover  damages  for  the  death  of  bis 


son  William,  a  minor  fourteen  years  of  age. 
Tbe  injury  causing  death  is  alleged  to  bavs 
resulted  from  tbe  negligence  of  appellants,  J. 
B.  Orman  et  al,,  in  whose  employ  the  deceased 
was  at  the  time.  They  were  copartners,  en- 
gaged in  the  business  of  contracting  and  build- 
ing railroads;  and  were  at  the  time  employed 
in  grading  and  constructing  a  portion  of  the 
Colorado  midland  Railway  Company's  road- 
bed. In  doing  this  work,  appellants  bad  in 
their  employ  a  large  number  of  laborers  and 
employ^  engaged  in  various  duties  incident 
to  the  work.  The  superintendent  of  the  work 
for  them  was  one  James  Ford.  Ford  had 
charge  of  the  men  and  work,  and  was  termed 
"a  walking  boss."  The  number  of  men  em- 
ployed yaned  from  fifty  to  two  hundred.  At 
this  time  there  were  about  seventy-five  distrib- 
uted over  a  distance  of  about  half  a  mile  along 
the  grade.  There  were  four  gang  bosses  hav- 
ing the  supervision  of  this  work  under  Ford. 
Among  other  duties,  tbe  gang  bosses  were  to 
look  after  the  work  and  prepare  the  powder 
for  use.  As  to  whether  or  not  they  were  au- 
thorized to  hire  the  men  under  them  is  involved 
in  much  dispute  under  the  evidence;  that  Riley, 
in  charge  of  tbe  gang  at  the  place  of  tbe  acci- 
dent, had  the  power  to  discharge  the  men  is 
expressly  admitted.  The  deceased  was,  at  the 
time  of  the  accident,  and  for  some  time  prior 
thereto  bad  been,  in  the  employ  of  tbe  defend- 
ants. It  is  admitted  that  by  Uie  terms  of  his 
employment  tbe  only  services  required  of  him 
were  to  carrv  water  to  the  men,  and  to  carry 
the  tools  used  by  them  to  the  blacksmith  shop 
of  the  defendants,  to  be  repaired  and  sharp- 
ened, and  return  the  same.  In  tbe  grading  it 
was  necessary  to  do  a  larjge  amount  of  blastino, 
and  for  this  purpose  giant  powder  was  used^ 
It  was  tbe  exclusive  and  personal  duty  of 
Riley,  the  gang  boss,  among  other  things,  to 
take  charge  and  prepare  for  use  all  tbe  powder 
used  in  and  about  the  work  over  which  he  had 


der  is  given  to  do  an  act  at  a  time  or  under  drcum- 
Btancea  which  renders  the  doing  of  the  act  extra 
hazardous  the  principal  is  liable  unless  to  obey  was 
plainly  to  Imperil  life  or  limb.  Obedience  is  the 
primary  duty  of  the  servant  and  he  may  within 
reasonable  bounds  trust  to  the  superior  judgment 
of  the  master.  Stephens  v.  Hannibal  ft  St.  J.  B. 
Co.  86  Mo.  231. 

And  again  that  a  master  and  servant  are  not  al- 
together on  a  footing  of  equality.  The  deference 
which  necessarily  follows  the  relation  of  the  latter 
to  the  former  must  be  taken  into  consideration, 
but  tbe  master  is  not  liable  for  iujury  resulting 
from  causes  open  to  observation  and  which  it  re- 
quired no  special  skill  or  training  to  foresee,  that 
are  likely  to  occasion  the  servant  harm.  Thus  a 
servant  who  with  three  others  is  ordered  to  roll  a 
wheel  too  large  for  them,  and  who  although  pro- 
testing attempts  to  do  so,  assumes  'all  the  risks  in- 
cident to  the  execution  of  the  order,  but  not  those 
not  known  to  him  but  known  to  the  master,  such 
as  a  concealed  hole  in  the  floor.   Cummlngs  v.  Gol- 

Uns.  61  Mo.  an. 

The  ftact  that  the  master  is  present  and  gives  di- 
rections as  to  the  acts  of  a  servant  fa  an  important 
element  in  determining  the  servant*s  negligence. 
Haley  v.  Case,  2  New  Eng.  Rep.  688. 142  Mass.  816. 

If  a  servant  is  injured  when  obeying  orders  of  a 
suporior  in  a  branch  of  business  for  which  he  was 
specially  employed  his  knowledge  of  the  danger 
will  be  considered  in  estimating  the  degree  of  care 

17  L.  R.  A. 


he  should  use  to  avoid  itb  Mann  v.  Oriental  Print 
Works,  11 R.  L  1S8. 

A  prompt  and  faithful  employ^  suddenly  called 
upon  bya  superior  to  do  a  particular  act  cannot  be 
supposed  to  remember  at  the  moment  a  particular 
danger  inddent  to  its  performance  of  which  he 
had  previous  knowledge,  and  it  would  be  most  un- 
reasonable to  demand  of  him  the  thought  and  care 
which  might  be  exacted  when  there  is  more  time 
for  otMervation  and  deliberation.  Lee  v.  Woolsey, 
100  Pa.  UB;  Greenleaf  v.  Illinois  Gent.  K.  Co.  » 
Iowa,  14, 47. 

Where  the  master  aaks'a  servant  to  work  tempo- 
rarily in  another  department  of  the  general  busi- 
ness in  which  the  work  is  of  such  a  different  nature 
and  character  that  it  cannot  be  said  to  be  within 
the  scope  of  his  employment,  and  in  which  he  is 
associated  with  a  different  class  of  employes,  he 
will  not  by  obeying  such  .orders  necessarily  there- 
by assume  the  risks  Incident  to  the  work  and  the 
risk  of  negligence  on  the  part  of  .'such  employ^. 
He  will  not  necessarily  be  'guilty  of  negligence  in 
obeying  such  orders  of  tbe  master  even  thouirh 
they  may  carry  him  into  more  hazardous  and  dan- 
gerous work.  Whether  or  not  the  servant  may  be 
negligent  in  obeying  such  orders  will  depend  upon 
the  facts  and  circumstances  of  eadb.  particular  case. 
Pittsburgh,  C.  &  St.  L.  B.  Ca  v.  Adams,  8  West  Bep. 
887, 106Ind.l5L 

When  a  superior  gives  an  order  within  the  scope 
of  his  authority  if  not  manifestly ^unreasonaUa 
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charge.  In  the  mountaiosi  where  this  work 
was  being  done  it  frequeolly  happened  that  the 
giant  powder  became  frozen,  even  as  late  as  the 
month  of  May.  The  powder  when  frozen  was 
unfit  for  use,  and  it  was  the  duty  of  Riley, 
among  other  things,  to  thaw  the  powder  pre- 

garatory  to  using  the  same.  As  the  defendants 
ad  furnished  no  appliances  for  thawing  this 
frozen  powder,  it  was  the  practice  to  thaw  it 
before  an  open  fire.  Upon  the  day  of  the  ac- 
cident, which  resulted  in  young  Man  nix's 
death,  it  became  necessary  for  Riley  to  use  a 
large  quantiiy  of  this  frozen  powder.  For  the 
purpose  of  thawing  it,  he  built  a  fire  about  120 
feet  from  where  tne  men  were  working,  and 
60  feet  from  a  huge  boulder  which  be  was 
about  to  blast  The  fire  being  started,  Riley 
laid  about  seventy-five  sticks  of  eiant  powder 
a^inst  a  log  in  front  of  the  nre.  As  the 
powder  became  warm  on  the  side  nearest  the 
fire  he  would  turn  the  sticksof  powder  for  the 
purpose  of  thawing  them  evenly,  and  as  they 
became  sufficiently  warm  he  laid  them  near  the 
fire  in  a  pile  ready  for  use.  While  this  work 
was  in  progress,  young  Mannix  came  along 
with  some  steel  from  the  shop,  and  stopped  at 
the  fire  to  warm.  In  a  few  minutes  he  com- 
menced handling  the  sticks  of  giant  powder, 
but  whether  or  not  he  was  ordered  to  do  this 
by  Riley  is  left  in  doubt  under  the  evidence. 
Boon  after  Mannix  came  to  the  fire  Riley 
picked  up  about  forty  sticks  of  powder,  and 
carried  them  in  his  arms  to  the  boulder,  leaving 
about  four  or  five  sticks,  which  he  orderea 
young  Mannix  to  carry  down  to  the  boulder. 
When  they  had  reached  the  boulder  Riley 


commenced  putting;  the  powder  in  the  bole 
drilled  for  tliat  purpose.  He  had  placed  seven 
or  eight  sticks  in  tbe  boulder,  when  some  one 
near  by  called  out:  "The  powder  is  on  fire; 
the  powder  at  the  fite  thawing."  Between 
where  Riley  was  standing  at  the  time  and  tbe 
fire  there  was  a  pile  of  brush  and  log»,  which 
partly  obscured  the  fire  from  his  vision.  He 
saw,  however,  a  peculiar  blaze,  which,  with 
his  knowledge  of  powder  convinced  him  that 
some  of  the  powder  left  at  tbe  fire  was  bumiog, 
and  he  said  to  deceased,  "Billy,  run  and  throw 
that  stick  away;"  meaning  the  stick  of  powder 
that  was  on  fire.  Upon  receiving  this  com- 
mand, the  boy  Jumped  and  ran  towards  the 
fire.  In  three  or  four  seconds  after  this  tbe 
explosion  took  place,  which  resulted  in  the 
death  of  the  boy.  Whether  he  had  reached  the 
fire  at  this  time  is  not  clear  from  the  testimony. 
As  soon  as  the  smoke  from  the  explosion  had 
cleared  away,  his  lifeless  body  was  found 
twelve  or  fourteen  feel  from  where  the  fire  had 
been  the  instant  before.  A  jury  trial  resulted 
in  the  verdict  and  Judgment  for  plain tiJGE. 

Mr,  J.  E.  HaTens,  for  appellant: 
The  action  is  brought  under  the  second  sec- 
tion of  the  Damage  Act  (Colo.  Gen.  Stat.  1883, 
p.  882),  and  the  damages,  if  any,  arc  compen- 
satory only. 

OaldmilY,  Brown,  68  Pa.  452;  StaU  v.  Bal- 
timore dt  0,  R,  (Jo,  24  Md.  84;  Pf7u»9iflrania 
R.  Co.  V.  Kelly,  81  Pa.  870;  Telfer  v.  A'orthcrn 
i2.  Co,  80  N.  J.  L.  198;  WaltenY.  Ohicngo,  R 
l.dtP.B,  Co.  86  Iowa,  458;  Boekford,  H,  I.  dk 
St.  L.  R,  Co.  V.  Delaney,  82  lU.  198;  McGot- 


tboee  under  his  charge  are  '.bound  to  obey  at  the 
peril  of  losing  their  situations,  and  such  oommanda 
are,  in  contemplation  of  law,  tbe  commands  of  the 
master,  and  hence  the  latter  is  responsible  for  the 
oonsequenoes.    Chicago  &  A.  R«  Co.  v.  May,  108  lU. 

£88b 

QaeiA/Um  of  law  or  fact 

A  workman  who  changes  from  one  part  of  his 
work  to  another  at  the  command  of  his  superior 
oannotbe  held  guilty  of  contributory  negligence 
as  matter  of  law,  but  this  may  make  a  question  for 
the  jury.    Indiana  Gar  Co.  v.  Parker,  100  Ind.  181. 

See,  to  same  effect,  as  holding  such  questions  of 
negligence  to  be  for  the  jury,  Colorado  Midland  R. 
Co.  V.  O'Brien,  16  Colo.  219;  Stephens  v.  Hannibal 
ft  St.  J.  B.  Co.  infra. 

An  employ^  who  is  ordered  by  his  foreman  to  get 
a  jigger  which  is  used  In  loading  car  wheels  upon 
oars,  and  is  injured  on  account  of  defects  in  the 
jigger,  does  not  as  matter  of  law  assume  the  risks 
although  there  may  be  cases  where  the  Imperfec- 
tion of  machinery  is  such  that  a  servant  must  vol- 
untarily assume  the  risk  if  he  uses  it.  Kain  v. 
Smith,  89  N.  Y.  875,  affirming  26  Hun,  14A. 

The  question  of  the  servant's  negligence  in  such 
a  case  is  one  for  the  jury.    Ibid. 

It  is  a  question  for  the  jury  whether  a  section 
hand  was  guilty  of  negligence  in  attempting  under 
the  lead  of  his  foreman  to  get  a  htmd-car  off  the 
track  before  an  approaching  train.  Schroeder  v. 
Chicago  &  A«  B.  Co.  (Mo.)  Feb.  8, 1898. 

So  a  workman  who  said  to  the  foreman  when 
told  to  clear  the  track  as  a  train  was  coming,  ^^There 
are  two  stones  on  the  track;"  and  was  told,  *'It  is 
time  you  were  getting  them  off.''  was  justified  in 
considering  this  an  order  to  take  them  off,  and  his 
negligence  in  making  the  attempt  was  a  question 
for  the  jury.  Stephens  v.  Hannibal  &  St.  J.  R.  Co. 
86M0.2ZL 

17  L.  R  A. 


Whether  or  not  a  boy  of  seventeen  working  In  a 
foundry,  who  was  ordered  to  stop  an  englncwhioh 
was  no  part  of  hia  duty,  and  to  hurry,  fn  dolnR 
which  his  trousers  were  caught  by  an  uncovered 
set  screw  and  collar  revolving  with  a  counter-shett 
over  which  hejBtepped,  was  negligent  was  a  ques- 
tion for  the  jury.    DowUng  v.  Allen,  74  Mo.  13. 

So  it  is  a  question  for  the  jury  whether  a  hod  car- 
rier engaged  in  helping  to  build  a  wall  at  tbe  foot 
of  an  embankment  of  earth  twenty  or  thirty  feet 
deep  and  not  shored  or  propped  up  waa  neglfgeut 
In  obeying  orders  to  go  down,  although  reluctant 
to  do  so,  when  he  was  told  that  there  waa  no  dan- 
ger.   Keegan  v.  Eavanaugh,  82  Mo.  230. 

A  railroad  section  hand  who  Is  ordered  by  bis 
bora  to  go  on  top  of  a  derrick  which  is  used  in  dig- 
ging a  well  to  loosen  one  of  the  guy  poles  and  who 
asks  if  there  is  any  danger,  saying  that  he  has  beard 
that  something  cracked  or  was  broken  the  day  be- 
fore, but  who  obeys  when  ordered  with  a  curse  to 
do  so  or  leave,  and  is  told  that  there  is  no  danger,  is 
not  negligent  as  a  matter  of  law  but  the  question 
is  one  for  the  jury.  Jackson  v.  Cteorgla  B.  Co.  77 
Ga.  82. 

Setting  tenxmt  at  dangerous  work  outside  of  eeope 

of  empioyment. 

Setting  a  boy  at  more  dangerous  work  docs  not 
make  the  master  an  Insurer  against  injury  but 
raises  merely  a  question  as  to  negligence  in  so 
doing.    Anderson  v.  Morrison,  22  Minn.  274. 

The  rule  that  a  servant  should  assume  that  an  or- 
der given  him  is  made  in  good  faith  and  rightfully, 
and  that  his  respect  for  his  master  may  properly 
Induce  him  to  waive  his  own  judgment,  is  applied 
in  favor  of  a  laborer  on  a  construction  train  who 
was  ordered  to  go  back  and  help  stop  a  train  and 
was  injured  while  acting  as  brakeman.  Chicago 
&  N.  W.  R.  Co.  V.  Bayfield,  37  Mich.  20S. 

A  brakeman  on  a  passenger  train  under  a  writ  tan 
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^m  V.  Ifeio  York  Cent,  db  IT.  R.  R,  Co.  67  N. 
Y.  417;  Lekiqh  Iron  Co,  v.  Rvpp  (Pa.)  7  Am. 
So  £dj2:.  R  R.  Ca.^.  25;  Pennsylvania  B,  Co, 
▼.  Butler^  57  Pa.  835. 

Being  compeDsatory,  only,  special  damages 
must  be  pleaded. 

Cofield  V.  Clark,  2  Colo.  101;  Tucker  v. 
Parks,  7  Colo.  62;  Ptublo  v.  (7ni^w,  30  Colo. 
866;  Bliss,  Code  PI.  g  297&;  Pennsylvania  Go. 
V.  Lilly,  73  Ind.  252;  Began  v.  Chicago,  M.  d 
4St.  P.  R.  Co.  51  Wis.  599. 

The  damages  beine  compensatory  and  not  as 
solatium,  Ihe  plaiuiifF  should  be  held  to  set  up 
and  prove  the  actual  damages  be  has  sustained 
in  order  to  prevent  surprise  and  give  the  de- 
fendants an  opportunity  to  defend  fulvisedly. 

Bristol  Mfg.  Co.  ▼.  Oridley,  28  Conn.  201; 
Vanderslice  v.  Nnoion,  4  N.  Y.  180;  Baldwin 
V.  New  York  <fe  H,  Nav.  Co.  4  Daly,  814;  Bur- 
Tea  V.  New  York  A  8.  8,  Salt  Go.  14  Mich.  84; 
Le^eis  v.  Pavll,  42  Ala.  136;  Lindley  v.  Demp- 
sey.  45  Ind.  247;  Oay  v.  Winter,  84  Cal.  158; 
Heim  v.  MeCaughan,  82  Miss.  17;  Intemor 
tiovnl  d!  G.  N.  B,  Go.  V.  Irtine  (Tex.)  18  Am. 
4&  En?.  R.  R.  Cas.  294. 

The  decedent  and  Riley  were  fellow  serv- 
ants engaged  in  tie  same  general  employment, 
under  a  common  master,  and  therefore  the  de- 
fendants cannot  be  held  liable  in  this  action. 

•Summerhays  v.  Kannas  Pae.  B,  Go.  2  Colo. 
484;  Atchison,  T.  d  8.  F.  B.  Co.  v.  Farrow, 
«  Colo.  498;  Keystone  Bridge  Go.  v.  Newberry, 
96  Pa.  246,  42  Am.  Rep.  548;  MeQawanY.  8t. 
fxmis  d  1,  M.  B,  Co.  61  Mo.  528. 


In  MarsJtaU  ▼.  SeliHcker,  63  Mo.  808,  in 
which  injuries  were  caused  by  blasting  through 
the  alleged  negligence  of  the  boss,  the  court 
said:  "We  are  not  aware  of  any  case  in  this 
state  in  which  a  mere  foreman  like  Clifford 
was,  has  been  held  to  be  an  alter  ego  of  the 
master." 

The  fact  that  servants  are  engaged  in  sepa- 
rate and  distinct  branches  of  the  service  does 
not  change  the  rule. 

Wood,  Mast.  &  8.  809;  Farwdl  v.  Boston  d 
W.  B.  Corp,  4  Met.  49,  38  Am.  Dec.  889. 

A  fellow  servant  within  the  rule  is  one  serv- 
ing the  same  master  and  under  his  control, 
whether  equal,  superior,  or  inferior,  to  the 
person  injured.  Thus  a  foreman  is  a  fellow 
servant  with  those  employed  under  him. 

GaOagher  v.  Piper,  16  C.  B.  N.  S.  669; 
Feliham  v.  England,  L.  R  2  Q.  B.  88;  Alf>r& 
Y.  Agawam  Canal  Co,  6  Cush.  75;  Lawler  v. 
Androscoggin  B.  Go,  62  Me.  463, 16  Am.  Rep. 
492;  Thayer  v.  8t.  f/mis,  A.  d  T.  H.  B.  Go. 
22  Ind.  26.  85  Amu  Dec.  409;  8hank  v.  NarVi^ 
em  Cent,  B,  Co.  25  Md.  462;  Wonder  v.  Balti- 
more  d  G.  B  Go,  82  Md.  411,  8  Am.  Rep.  148; 
BammerseU  v.  Fish,  117  Mass.  812;  0^ Connor 
V.  Boberts,  120  Mass.  227;  MaloneY.  Bathaway, 
64  N.  T.  5,  21  Am.  Rep.  578;  Oilman  v. 
Eastern  B.  Corp.  10  Allen,  288;  Caldwell  v. 
Brown,  58  Pa.  458;  Searle  v.  Lindsay,  11  C.  B. 
N.  8.  429. 

A  master  is  not  liable  to  one  servant  for  in- 
juries caused  by  the  negligence  of  another  in 
the  same  common  employment,  although  the 


contract  which  did  not  bind  him  to  couple  cars, 
but  who  assented  to  do  so  rather  than  lose  bis  place 
nnd  was  injured  in  the  attempt  by  reason  of  bis  in- 
<'xper1ence.was  held  not  to  assume  the  ris'k.  Jones 
V.  Lake  Shore  &  M.  8.  R.  Co.  49  Mich.  578. 

A  laborer  enga«red  in  loading  and  unloading 
frelfrht  cars,  who  was  unskilled  aod  unacquainted 
with  the  manner  of  coupling  cars  and  was  known 
to  be  so  to  the  superintendent  who  ordered  him  to 
make  a  coupling,  and  was  killed  in  making  the  at- 
tempt on  account  of  alleged  negligence  in  the  man- 
agement of  the  engine  was  held  not  to  assume  the 
risk.    Lalor  v.  Chicago,  B.  A  Q.  R.  Co.  82  111.  4QL 

A  worlanan  in  the  construction  of  a  railroad  who 
4loe9  not  appreciate  the  danger  does  not  assume  the 
risk  of  going  on  an  overloaded  construction  train 
when  he  Is  peremptorily  ordered  to  go  or  be  dis- 
charged. Colorado  Midland  R.  Co.  v.  O^Brien,  16 
Colo.  219. 

His  contributory  negligence  in  such  case  is  a 
-question  for  the  Jury.    Ibid. 

Where  a  boy  of  eighteen  hired  as  a  track  hand 
who  was  directed  to  assist  in  loading  ties  and  to 
•distribnte  them,  in  which  work  they  were  thrown 
from  the  train  whUe  in  motion  and  in  the  service 
was  himself  thrown  from  the  car,  and  the  com- 
plaint charged  that  he  was  compelled  to  do  the 
work  by  an  Incompetent  foreman  whose  incompe- 
tence was  known  to  the  employer,  the  railroad 
•company  was  held  liable.  Chicago  A  .Q,  B.  R.  Co. 
v.  Harney,  28  Ind.  28. 

A  minor  employed  as  a  section  hand  ordered  by 
bis  superior  to  go  with  a  construction  train  and  do 
-what  might  be  required  of  him,  but  who  had  no  ex- 
perience in  braking  or  coupling  cars,  and  who  was 
injured  in  attempting  to  make  a  coupling,  cannot 
hold  tho  master  as  an  insurer,  but  his  rights  will 
depend  upon  his  exercise  of  reasonable  care  and 
prudence.  Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Adams, 
4  West.  Rep.  887. 106  Ind.  151. 

But  a  man  of  f  uU  age  and  ordinary'  intelligence 
^:  L.  R  A. 


engaged  as  a  freight  truckman  by  a  railroad  com- 
pany who  had  acted  as  fireman  about  twenty  times 
assumes  the  risk  of  going  on  the  engine  as  a  fireman 
when  ordered  to  do  so  although  he  goes  reluctantly 
merely  because  be  is  afraid  of  losing  his  place  if  he 
refuses.  Leary  y.  Boston  &  A.  R.  Co.  189  Mass.  580, 
52  Am.  Rep.  788. 

A  person  in  no  way  connected  with  a  rail- 
road company,  who  while  standing  at  a  crossing  is 
ordered  by  a  train  man  to  go  and  uncouple  oars 
and  after  a  refusal  yields  to  curses  and  threats  and 
undertakes  the  service  in  which  he  Is  injured,  was 
held  to  have  no  right  of  action  against  the  com- 
pany where  it  was  dear  that  he  could  have  got 
away  if  he  had  tried.  New  Orleans,  J.  Ar  G.  N.  R* 
Co.  V.  Harrison,  48  Miss.  112, 12  Am.  Rep.  356. 

A  boy  about  sixteen  years  of  age  employed  as  a 
helpf  r  at  a  moulding  machine  or  a  common  work- 
man on  tho  floor  of  a  shop,  who  is  ordered  to  as- 
cend a  ladder  among  rapidly  revolving  and  dan- 
gerous machinery  to  adjust  a  belt,  has  a  right  to 
rely  on  the  Judgment  of  his  foreman  who  gives  the 
order  and  does  not  assume  the  risk.  Union  Fao.  R. 
Co.  V.  Fort,  84  U.  S.  17  Wall.  663, 21 L.  ed.  739,  affirm- 
ing 2  Dill.  259.  But  see  Russell  v.  Tillotson,  infra. 

Where  an  employ^  fourteen  years  of  age  and  of 
less  than  ordinary  intelligence  was  injured  while 
obeying  peremptory  orders,  given  with  an  oath,  to 
assist  in  operating  a  machine  at  which  he  was  not 
employed  to  work,  the  danger  attending  which  was 
partially  concealed  from  his  view,  it  cannot  be  said 
as  a  matter  of  law  that  he  failed  to  exercise  due 
care.  Patnode  v.  Warren  Cotton  Mills  (Mass.)  Oct, 
21,1882. 

A  girl  under  si  zteen  employed  to  work  at  a  ma- 
chine in  which  there  was  no  danger,  who  was  or- 
dered by  a  foreman  to  pick  up  fallen  pieces  of 
hemp  and  put  them  between  rollers  of  the  machine 
while  running  and  was  injured  in  so  doing,  was 
held  entitled  to  recover  against  the  master  because 
he  had  not  taken  reasonable  care  for  her  safety 
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negligent  servant  is  superior  in  authority  or 
overseer  of  the  one  injured. 

Brown  v.  Winona  dt  8t.  R  R  Go.  27  Minn. 
162,  88  Am.  Rep.  285;  Blake  v.  Maine  Cent 
B,  Go.  70  Me.  60,35  Am.  Rep.  297;  Charles  y. 
Taylor,  L.  R.  4  0.  P.  Div.  492;  Lovell  v.  How- 
eU,  L.  R.  1  C;  P.  Div.  161;  Tunny  v.  Midland 
R  Co.  L.  ^  0.  P.  Div.  296;  Seaver  v.  Bos- 
tan  d  M.  B.  Go.  14  Qrav,  467;  McAndrem  v. 
Burns,  39  N.  J.  L.  116;  PeUrson  v.  Whit^east 
Goal  d  Min.  Co,  50  Iowa.  678;  Ewan  v.  Lip- 
pineott,  47  N.  J.  L.  192;  Fisk  v.  Omtral  Pac. 
B,  Co.  72  Cal.  88;  Ori^n  v.  Babbitt,  81 N.  Y. 
616,  87  Am.  Rep.  521. 

Men  engaged  in  blasting  rocks,  and  the 
teamster  hauling  them,  are  fellow  servants. 

Bogard  v.  Louisville,  E,  d  St,  L.  R  Co,  100 
Ind.  491.  See  also  Indiana  Car  Co.  ▼.  Parker, 
100  Ind.  191. 

The  servant  assumes  all  the  ordinary  risks 
of  the  service  upon  which  he  enters,  includ- 
ing those  risks  which  arise  from  the  negligence 
of  other  servants  of  the  same  master  in  the 
same  employment 

Atchison,  T.  db  8.  F,  R.  Go,  v.  Farrow,  6 
Colo.  503;  Dillon  v.  Union  Pue.  R  Co.  8  Dill. 
820;  Colorado  Gent,  R  Co.  v.  Ogden,  8  Colo. 
499. 

The  master  does  not  owe  to  the  servant  the 
duty  to  furnish  the  best  known  or  conceiva- 
ble appliances;  he  is  simply  required  to  furn- 
ish such  as  are  reasonably  safe  and  suitable. 

Wonder  v.  Baltimore  &  G.  R  Go,  82  Md. 
411.  8  Am.  Rep.  148;  Porter  v.  Hanntbal  db 
at,  J.  R  Co,  71  Mo.  76;  Colwnhus,  G,  dk  L  B. 
Go,  V.  Troeseh,  68  SI.  546;  Smith  v.  8L  Louis, 


K.  G,  A  N,  B,  Go.  69  Mo.  82,  83  Am.  Rep. 
484;  Indianapolis,  B.  cfc  W,  B.  Co,  v.  Toy,  91 
111.  474;  Grand  Bapids  d  L  B,  Co,  v.  Huntley, 
38  Mich.  537,  81  Am.  Rep.  321;  Murphy  v. 
Boston  d  A,  R  Co.BSHi.  Y.  146, 42  Am.  Rep. 
240;  Baylor  r,  Delaware,  L.  d  W,  R  Co.  40 
N.  J.  L.  28,  29  Am.  Rep.  208;  Sweeney  v.  Ber- 
lin  d  J,  Envelope  Go,  2  Cent.  Rep.  457. 101 N,  Y. 
520.  54  Am.  Rep.  722;  Jones  v.  Granite  IfiTfo, 
126  Mass.  84.  80  Am.  Rep.  661;  Kelley  v.  Sil- 
ver Spring,  B.  d  D.  Co.  12  R.  I.  112.  84  Am. 
Rep.  615;  Fort  Wayne,  J.  d  8.  R  Co.  v.  Oil^ 
dersleeve,  88  Mich.  133;  Western  d  A.  B.  Co. 
V.  Bishop,  50  Ga.  465;  Stack  v.  Patterson,  6 
Phila.  225;  Philadelphia  d  W.  B,  R  Co.  v. 
Keenan,  108  Pa.  124;  Allison  Mfg.  Co.  v.  Me- 
Gormiek,  11  Cent.  Rep.  896.  118  Pa.  528. 

To  entitle  a  servant  to  recover  for  an  injury 
he  must  prove  negligence  or  omission  of  duty 
on  the  part  of  the  master. 

Wormell  v,  Maine  Cent,  B.  Go.  4  New  Eng. 
Rep.  692,  79  Me.  897. 

The  decedent  was  not  under  the  control  or 
subject  to  the  orders  of  Riley,  but  was  sim- 
ply a  volunteer  in  attempting  to  throw  away 
the  burning  powder,  and  the  plaintiff  cannot 
recover. 

Wright  V.  Bawson,  62  Iowa,  829.  85  Am. 
Rep.  275;  Mayton  v.  Texas  d  P.  B.  Co,  68 
Tex. 77,  51  Am.  Rep. 687;  Otiborm  v.  Knox  d  L. 
B,  Go,  68  Me.  49,  28  Am.  Rep.  16;  Degg  v. 
Midland  B,  Go,  1  Hurlst.  &  N.  773;  T^iew  Gr- 
leans,  J,  d  O,  N,  B,  Co,  v.  Earrison,  48 
Miss.  112. 12  Am.  Rep.  856;  Flower  v.  Penn- 
sylvania B.  Co,  69  Pa.  211,  8  Am.  Rep.   251. 

Where  a  minor  is  employed  as  a  servant  he 


and  safDolent  Instructions  had  not  been  given  her 
as  to  the  danger.   Griole  v.  Frost,  8  Fost.  &  F* 


Seoanen, 

A  seaman  who  ii  bound  to  obey  orders  and  can- 
not refuse  without  danger  of  punishment  does  not 
assume  the  risk  of  workinff  a  dangerous  wlnoh  the 
character  of  which  he  did  not  know  at  the  time  he 
shipped  on  board  the  vessel.  Bldridge  v.  Atlas  S. 
8.  Go.  56  Hun,  800. 

An  oath  addresBed  to  a  sailor  with  the  words  ^'You 
won*t  get  that  rope  fast,**  is  not  sufBcient  to  shift 
from  him  the  responsibility  for  a  misstep  whereby 
his  foot  became  entangled  in  the  loose  end  of  a  line 
which  he  was  engaged  in  making  fast  to  a  cleat 
Williams  V.  Ghurehill,  187  Mass.  248, 50  Am.  Bep.  804^ 
Emertieney  or  9nirry, 

An  employ^  who  in  obedience  to  the  command 
of  his  superior  In  haste  responds  to  a  direction  to 
suspend  his  regular  work  and  add  his  strength  to 
that  of  others  to  overcome  a  present  exigency, 
will  not  be  held  negligent  in  complying  with  the 
order.   Hale  Elev.  Ck).  v.  Trude,  41  111.  App.  25a 

This  rule  was  applied  to  the  case  of  a  workman 
who  was  oalled  to  help  pull  on  a  rope  and  was  killed 
in  consequence  of  the  breaking  of  a  plank  to  which 
the  tackle  was  attached. 

A  brakeman  acting  under  direction  of  his  su- 
perior is  not  bound  to  deliberate  and  settle  in  his 
mind  before  uncoupling  cars  in  making  a  flying 
switch  that  a  car  haisthe  usual  ladder  on  the  end, 
nor  Is  he  negligent  in  falling  to  remember  the  fact 
that  it  was  wanting.  _  Greenleaf  v.  Illinois  Cent.  R. 
Ck>.  20  Iowa,  14, 47. 

A  carpenter  employed  by  a  railroad  company  who 
obeys  when  ordered  with  others  in  great  haste  to 
pick  up  their  tools,  bedding,  eta,  and  put  them  on 
a  push  car  and  to  get  on,  does  not  assume  the  risk 
in  obeying  such  orders  of  danger  from  the  fact 
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that  the  car  which  the  foreman  who  gets  on  with 
them  starts  down  a  heavy  grade  is  not  provided 
with  proper  appliances  to  control  its  velocity. 
Miller  V.  Union  Pac  R.  Co.  4>HcCrary,116. 

So  an  employ^  engaged  with  others  In  raising 
jack  rafters  to  the  upper  floor  of  joist  in  erecting  a 
large  building  where  a  space  from  nine  to  twelve 
feet  wide  bad  been  left  between  the  joists  through 
which  a  gin  pole  set  up  to  which  ropes  and  tackle 
were  attached  and  there  were  planks  across  the 
opening  which  had  been  removed  to  let  the  rafters 
through,  although  the  planks  had  not  been  re- 
moved when  his  master  who  had  just  told  them  in 
strong  language  to  hurry  up  called  out  **  all  right** 
as  a  signal  to  start   Iiee  v.  Woolsey,  100  Pa.  L30. 

One  employed  in  a  dark  ceUar  in  which  he  knows 
there  is  a  deep  well  hole  but  does  not  know  whether 
or  not  It  is  eruarded  takes  the  risk  of  the  employ- 
ment although  he  is  ordered  by  the  foreman  to 
**hurry  up  the  work,**  and  cannot  recover  for  in- 
juries caused  by  the  failure  to  guard  the  hole. 
Taylor  v.  Garew  Mfg.  Co.  1  New  Eng.  Rep.  210. 140 
Ma8B.lfia 

Asswance  of  safety. 

The  employer*8  assurance  that  a  scaffold  is  safe 
is  sufBcient  to  relieve  him  of  negligence  in  working 
upon  it.    Chadwick  v.  Brewsher,  80  N.  Y.  8.  B.  71& 

An  assuranoB  fTom  one  representing  the  master 
that  machinery  or  apparatus  being  used  is  aU  right, 
and  an  order  from  him  to  a  servant  to  use  it  not- 
withstanding the  servant*s  complaint  of  its  Insufll- 
dency,  amounts  to  a  guaranty  of  safety,  and  the 
master  wlU  be  liable  for  any  injury  resulting  from 
its  prudent  use.  McGowan  v.  St.  Louis  ft  L  M.  B. 
Co.  61  Mo.  682;  Rowland  v.  Missouri  Paa  R.  Co.  3 
West.  Rep.  104, 20  Mo.  App.  463.  See  also  Keegan 
V.  Kavanaugh,  62  Mo.  230;  Jackson  v.  Georgia  B. 
Co.  77  Ga.  82. 
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undertakefl  to  assume  all  of  the  ordinary  risks 
of  the  employmeDt,  includiDg  the  Degligence 
of  his  fellow  servants. 

Kingy.  Bo§ton  d  W.  B.  Corp.  9  Gush.  112; 
Chicago  db  O.  E,  R.  Co,  v.  Barney,  28  Ind. 
28:  OMo  db  M.  R,  Co,  v.  Hammerdey,  28  Ind. 
871;  NashviOe  dbC.  R.  Co,  ▼.  EUiott,  1  Coldw. 
611,  78  Am.  Dec.  506;  Oariiandy.  Toledo,  W. 
d  W,  R.  Co,  67  Dl.  498:  Murphp  ▼.  Smith,  19 
C.  B.  N.  8.  860,  12  L.  T.  N.  B.  605;  Fones  v. 
PhiUipe,  89  Ark.  17,  48  Am.  Rep.  264. 

There  can  be  no  question  but  that  the  sug- 
gestion of  Riley  to  the  decedent,  to  go  up  and 
throw  the  burning  powder  away,  was  beyond 
the  scope  of  his  authority,  and  the  defendants 
are  not  responsible  for  the  result  of  such  act 

Baltimore  db  P.  R.  Co,  v.  Jonee,  95  U.  8. 
489. 24  L.  ed.  506;  Lygo  v.  Newhold,  9  Exch. 
302;  Eaton  ▼.  Delaware,  L,  db  W.  R,  Co,  57 
N.  Y.  882;  Roberteon  ▼.  New  York  db  E,  R, 
Go,  22  Barb.  91;  Flo^wer  v.  Penneylvania  R, 
Go,  69  Pa.  210,8  Am.  Rep.  251:  Martin  ▼. 
Wi(ber,  52  N.  Y.  270;  Cox  v.  Midland  Counties 
R.  Co,  8  Exch.  268;  LitOe  Rock  db  Ft.  8.  R. 
Co,  y.  Miles {Aik.)  18  Am.  &  Eng.  R  R.  Gas. 
10. 

Messrs,  S.  D,  WaXUng  and  T.  A.  Dick- 
son* for  appellee: 

The  measure  of  damages  applicable  to  a 
particular  class  of  actions  has  nothing  to  do 
with  the  manner  of  alleging  damages,  general 
or  special 

Tucker  y.  Parks,  7  Golo.  62;  PueMo  ▼.  Orif- 
Hn.  10  Golo.  866. 

If  the  complaint  shows  that  the  action  is 
brought  by,  or  for  the  benefit  of,  any  of  the 


persons  named  in  the  statute  as  authorized  to 
sue,  or  in  whose  behalf  the  legal  presump- 
tion of  damage  would  arise  from  the  death  of 
the  relative,  which  is  the  basis  of  the  action, 
the  habits  of  industry,  sobriety,  etc.,  of  the 
deceased  would  be  more  properly  matters  of 
evidence  to  determine  the  quantum  of  general 
damages,  than  of  pleading,  which  has  to  do 
only  with  the  right  to  recover  such  damages. 

KelUyy,  Chicago,  M.  db  8t,  P.  R,  Co,  50 
Wis.  881.  See  Quin  v.  Moore,  15  K  Y.  432; 
Chicago  v.  Seeing,  88  111.  204,  25  Am.  Rep. 
878;  Chicago  db  A,  R,  Co,  y.  Shannon,  48  IlL 
888;  Chicago  y,  Mqjor.  18  111.  849,  68  Am.  Dec. 
558;  Chicago  db  A.  R.  Co,  v.  Becker,  84  111. 
488;  Louisville  dbN,  R.  Go.  y,  Connor,  9  Heisk. 
20;  Kansas  Pac.  R,  Go.  y,  Lundin,  8  Golo. 
102;  minois  Cent.  R.  Co.  v.  Barron,  72  U.  8. 
5  Wall.  104, 18  L.  ed.  594;  Ihl  v.  Forty- Second 
St.  db  Q.  St,  F&rry  R,  Co.  47  N.  Y.  817,  7 
Am.  Rep.  450;  Pennsylvania  R,  Co,  v.  Keller, 
67  Pa.  805;  Chicago  v.  Scholten,  75  HI.  468; 
Rockford,  R.  1.  db  St,  L,  R.  Go.  v.  Delaney,  82 
III.  198;  Condony.  Great  Southern  db  W.  R. 
Go,  16  Ir.  €.  L.  Rep.  415. 

The  objection  that  instructions  were  given 
in  the  language  of  the  statute  is  not  tenable. 

Kent  y.  People,  8  Golo.  563;  Fox  v.  Ken- 
daU,  97  lU.  72;  Kinney  v.  People,  108  BL 
519. 

Where  a  servant  placed  in  a  position  of  au- 
thority over  other  servants,  directs  them  to  do 
an  act  not  within  the  scope  of  their  employ- 
ment, and  which  exposes  them  to  dangers  and 
hazards  that  were  not  contemplated  in  the  con- 
tract of  service,  the  master  is  liable  for  injuries 


Iflseellaneotia  eoMS. 

A  enon  ordered  to.  work  in  ezcavatlnfr  earth 
from  an  embankment  which  is  from  the  nature  of 
the  earth  peculiarly  liable  to  caveoflF,  which  fact 
he  does  not  know  although  it  is  known  to  his  su- 
perior, does  not  assume  the  risk  of  obejrinflr  the  or- 
der so  as  to  prevent  a  recovery  for  his  deatii  by  the 
faUfng  of  the  earth.  Thompson  v.  Chicago,  M.  & 
Bt.  P.  R.  Go.  4  McCrary,  008.  See  aiso  Keegan  v. 
Eavanaugh,  supra. 

This  rule  that  a  master*B  presence  and  dlrectlonB 
should  be  considered  in  deciding  as  to  a  servant's 
contributory  negligence  was  applied  to  a  case  in 
which  a  teamster  was  injured  in  driving  under  a 
gateway  where  his  master  directed  him  to  go  with 
a  load  of  hay.  Haley  v.  Case,  2  New  Bng.  Bep.  888, 
1431iass.8ie. 

One  who  is  directed  by  an  employer  to  drive  over 
a  particular  way  has  the  right  at  least  to  assume 
that'the  way  is  reasonably  safe,  and  if  he  had  pre- 
viousiy  driven  over  it  that  it  is  as  safe  as  on  the 
former  occasions.  Hawkins  v.  Johnson,  2  West. 
Bep.  290, 105  Ind.  80. 

This  rule  was  applied  to  a  case  in  which  »  person 
employed  to  haul  staves  to  a  factory  who  had  pre- 
viously driven  falong  a  way  under  a  shaft  with 
safety  was  ordered  to  drive  that  way  again  without 
notice  that  the  way  had  been  raised  and  had  be- 
come dangerous  by  reason  of  projecting  bolts. 
IMd. 

The  rule  that  an  employ^  assumes  all  the  risks 
incident  to  the  service  he  enters  does  not  apply 
where  a  superior  agent  representing  the  master  or- 
ders him  to  do  a  designated  act  and  while  he  is  en- 
gaged in  doing  it  the  superior  causes  him  to  receive 
an  injury.  T^lor  v.  Evansville  &  T.  H.  R.  Co.  6  L. 
R.  A.  684,  m  Ind.  12ft. 

This  rule  is  applied  to  a  case  in  which  an  employ^ 
ordered  by  a  master  mechanic  to  remove  the  key 
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of  the  equalizer  on  a  locomotive  was  injured  by  the 
falling  of  the  equalizer  on  account  of  the  negli- 
gence of  the  master  mechanic.  Taylor  v.  Bvana- 
ville  &  T.  H.  B.  Co.  supra. 

Tlie  conductor  of  a  train  ordered  to  run  as  an 
extra  to  carry  snow  shovelers  to  a  certain  station 
beyond  which  the  road  is  blockaded  does  not  as- 
sume the  risk  of  a  snow  sUde  between  the  stations 
on  the  trip  he  is  ordered  to  run.  Fisher  v.  Oregon 
S.  L.  &  U.  N.  B.  Co.  16L.  B.  A«  619, 22  Or.  688. 

An  employ^  who  has  objected  to  going  on  a 
platform  to  wheel  wood  in  the  night-time  com- 
plaining that  the  lights  were  defective  and  also  a 
plank  in  the  platform,  but  does  go  when  ordered 
to  do  so,  is  not  precluded  from  recovering  for  in- 
juries resulting  from  the  defective  plank  which 
causes  his  wheelbarrow  to  tip  over.  Kaare  v« 
Troy  S.  ft  L  00.46  N.  Y.  8.  R.  461. 

An  employ^  tn  a  mill  who,  acting  within  the 
scope  of  his  duty,  is  ordered  by  the  foreman  to  go 
up  a  ladder  standing  against  a  belt  box  into  which 
a  revolving  shaft  runs  at  right  angles  and  nail  a 
board  on  the  box  in  performing  the  service,  was 
injured  by  his  apron  and  jacket  catching  on  the 
shaft  which  was  plainly  visible  and  was  seen  by 
him  can  not  recover  from  his  employer.  Bussell  v. 
TUlotson,  1  New  Eng.  Bep.  444, 140  Mass.  290. 

An  employ^  of  a  railroad  company  who  goes  un* 
der  a  car  on  a  repair  track  to  repair  it  when  orw 
dered  to  do  so  by  his  foreman  is  entitled  to  sup- 
pose that  proper  care  will  be  taken  not  to  start  the 
car  while  he  is  under  it  unless  he  knows  it  to  be 
his  own  duty  to  protect  himself  by  placing  signals. 
Luebkeo  v.  Chicago,  M.  ft  St.  P.  B.  Co.  60  Wis.  127, 
48  Am.  Bep.  483:  Louisville,  E.  St.  L.  ft  C.  B.  Co.  v. 
Hannlng  (Ind.)  Hay  10,  1882. 

One  ordered  to  paint  a  machine  and*told  that  It 
is  tested  without  being  told  that  others  are  still 
working  upon  it  where  he  can  see  them  still  aS 
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resaltiog  to  sncb  servaDts  tberef rom,  althoa^^h 
the  master  woald  not  be  charjgeable  for  the 
consequences  ox  directions  given  by  snob 
superior  servant  witbin  tbe  scope  of  the  gen- 
eral employment. 

Lalar  v.  CJiicago,  B,4S}Q,R  Co.  52  111.  401; 
Mann  ▼.  Oriental  Frint  Works,  11  R.  I.  152. 

It  is  those  risks  only  which  are  incident  to 
the  employment  which  the  servant  is  deemed 
to  have  assumed,  and  not  those  of  some  other 
or  different  employment.  This  is  particular- 
ly true  where  tbe  servant  is  young  or  inexper- 
ienced, and  not  likely  to  anticipate  or  guard 
himself  against  injury. 

Mecbem,  Ag.  8  ^3;  Broderiek  v.  Detroit, 
U,  B.  8.  d  D.  Co.  m  Mich.  261 ;  Jones  v.  Lake 
S?iore  d  M,  8.  R.  Co,  49  Mich.  573;  Qilmore  v. 
Northern  Pae.  B.  Co.  18  Fed.  Rep.  866;  Union 
Pac.  B.  Co,  V.  Fort,  84  U.  8.  17  Wall.  558,  21 
L.  ed.  739:  ChUago  df  N.  W.  R  Co.  v.  Bay- 
fidd,  37  Mich.  205.  Bee  also  0^ Connor  v. 
Adams,  120  Mass.  427;  Brazil  Block  Coal  Co. 
v.  Oaffeny,  4  L.  R.  A.  850, 119  Ind.  455;  Dmo- 
ling  v.  AUen,  74  Mo.  13,  41  Am.  Rep.  298: 
Jones  y.  Old  Dominion  Cotton  Mills,SSiy&.  140. 

Hayt,  .C%.  J.,  delivered  the  opinion  of  the 
court: 

Tbe  first  assignment  of  error  discussed  by 
counsel  relates  to  tbe  sufficiency  of  the  com- 

Slaint.  This  question  was  not  raised,  however, 
I  any  way  prior  to  the  trial.  When  the 
plaintiff  offered  evidence  then  for  tbe  first  time 
he  was  met  with  the  objection  that  no  evidence 
was  admissible  under  tbe  complaint.  A  prac- 
tice which  would  allow  this  mode  of  raising 
objections  to  a  pleading  is  not  to  be  encouraged. 
Cases  should  be  conducted  in  court  with  the 
least  possible  expense  and  annoyance  to  lit- 
igants consistent  with  the  proper  administra- 
tion of  justice.  The  Civil  Code  requires  all 
mere  technical  or  formal  objections  to  be  raised 
by  motion  or  demurrer  before  trial.  If  not  so 
raised,  they  are  to  be  deemed  as  waived.  To 
wait  until  witnesses  have  been  subpoenaed  and 
the  cause  reached  for  trial  before  raising  such 
objection  would  be  to  entail  a  needless  expense 
upon  litigants,  as  well  as  subject  to  unnecessary 
annoyance  the  court,  witnesses,  and  jurors. 
Tbe  claim  in  this  case  is  that  certain  allegations 


in  the  complaint  are  so  vague  and  indefinite, 
and  so  interwoven  with  recitals,  as  to  render 
the  entire  pleading  object 'on  able.  If  the 
pleading  is  properly  open  to  this  criticism,  and 
the  defendants  desired  to  have  these  allegations 
made  more  specific  and  definite,  they  might 
have  filed  a  motion  for  that  purpose,  or  a  de- 
murrer could  have  been  interposed.  Tbe  ob- 
jection not  having  been  taken  by  motion  or 
demurrer,  it  cannot  be  considered  in  this  court. 
The  additional  claim,  that  no  recovery  can 
be  had  in  this  case  because  the  allegation  of 

Elaintiff's  damages  is  general,  and  not  special, 
I  not  well  founded.  The  complaint  avers  the 
relationship  of  the  plaintiff  and  the  deceased; 
tbe  tatter's  age  at  the  time  of  his  death:  his 
occupation,  and  tbe  amount  of  his  daily  earn- 
ings; the  employment  by  the  defendants,  and 
the  facts  and  circumstances  of  his  death,  as  the 
result  of  the  defendants'  negligence;  conclud- 
ing with  an  averment  of  damaees  to  the  plain- 
tiff in  the  sum  of  $5,000.  This  is  sufficient  to 
permit  the  recovery  of  such  damages  as  nat- 
urally and  usually  fiow  from  the  death,  and 
these  only  are  here  claimed.  Tuaker  v.  Parks, 
7  Colo.  62;  Pueblo  v.  Griffin,  10  Colo.  866. 

It  is  charged  that  the  death  of  young  Mannix 
resulted  from  the  negligence  of  the  defendants. 
The  acts  and  omissions  charged  as  constituting 
such  actionable  negligence  may  be  briefiy 
summarized  as  follows:  First.  Failure  to 
provide  some  suitable  appliance  for  use  in 
thawing,  when  frozen,  the  explosives  used  in 
blasting.  Second,  In  ordering  deceased,  a  lad 
of  fourteen  years,  to  do  an  act  not  within  the 
scope  of  his  employment,  and  extra-hazardoua 
in  its  nature. 

We  will  be  aided  in  solving  the  questions 
thus  raised  by  having  in  mind  the  following 
principles  of  mw  applicable  to  tbe  relations  of 
master  and  servant:  When  one  engages  in  the 
service  of  another,  he  assumes,  as  between 
himself  and  bis  employer,  all  the  ordinary  and 
usual  risks  incident  to  the  business  upon  which 
he  is  about  to  enter.  Tbe  law  imposes  upon 
the  master  the  duty  of  exercising  ordinary  care, 
skill,  and  prudence  in  furnishing  machinery 
and  appliances  suitable  for  doing  the  work  in 
hand,  and  the  exercise  of  like  care  and  caution 
in  employing  competent  fellow  servants;  and. 


work  must  use  ordinary  oare  not  to  be  Injured  by 
their  starting  it.  Williams  v.  Hensler,  88  HI.  App. 
£84. 

The  attempt  of  a  brakeman  to  uncouple  oars 
without  a  coupling  stick  when  ordered  to  do  so  by 
the  conductor  is  not  contributory  neglifirence 
where  it  could  not  have  been  done  with  a  stick. 
Bichmond  ft  D.  R.  Oo.  v.  Rudd  (Ya.)  Jan.  26, 1888. 

One  ordered  by  his  foreman  to  dean  rolls  in  a 
mill,  and  who  has  equal  knowledge  with  the  fore- 
man of  the  danger  in  attempting  to  clean  them  on 
the  front  side,  assumes  the  risk  of  attempting  to 
elean  l^em  from  that  side  whether  he  ought  to 
have  obeyed  the  order  of  the  foreman  or  not. 
Kean  v.  Detroit  Gopper  &  B.  B.  Mills.  9  West.  Rep. 
«09, 66  Mich.  277. 

The  samn  rule  applies  to  one  ordered  to  clean 
machinery  in  doing  which  there  is  danger  of  get- 
ting his  hands  into  cog-wbeels.  Atlas  Engine 
Works  y.  Randall,  100  Ind.  293, 60  Am.  Rep.  798. 

A  laborer  engaged  in  spiking  down  rails  who  pro- 
tested against  the  use  of  a  dangerously  defective 
hammer  but  proceeded  to  use  ic  when  ordered  to 
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do  so  or  lose  his  place  was  held  not  to  assume  the 
risk  so  as  to  prevent  recovery  for  an  injury  result* 
ing  from  the  attempt  to  use  it  where  there  was 
need  of  quick  action  to  finish  the  track  in  time  for 
an  erpected  traiir.  East  Tennessee,  V.  &  O.  B.  Go. 
V.  DufBeld.  12  Lea.  63, 47  Am.  Rep.  819. 

A  carpenter  sent  to  do  some  work  in  a  brewery 
and  there  directed  to  place  a  stringer  in  a  certain 
room  from  which  he  is  driven  out  by  the  fumes  of 
ammonia,  but  when  ordered  by  the  superintendent 
of  the  brewery  to  try  agam  saying  riiat  the  work 
must  be  done  makes  a  third  attempt  in  which  he  is 
aeriously  injured,  asBumes  all  the  risks  and  cannot 
recover.  Beittenmiller  v.  Bergner  6i  E.  Brew.  Co. 
(Pa.)  11  Cent.  Rep.  630. 

A  trammer  in  a  nUne  who  obeys  directions  to  help 
fix  a  roof  and  take  down  some  ground  in  a  stope, 
and  was  injured  by  ore  or  rock  falling  from  a  roof 
which  had  just  been  tested  in  his  presence  was  held 
to  be  familiar  with  the  dangers  of  the  employment 
and  to  have  assumed  the  risk.  Paule  v.  Florence 
Min.  Oo.  80  Wis.  8Sa  B.  A.  B. 
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where  otbers  are  given  charge  of  the  whole  or 
ft  portion  of  tbe  work,  the  master  is  required 
to  use  reasonable  care  and  caation  io  tbe  selec- 
tion of  competent  assistants  for  sucb  positions. 

In  this  case  it  is  earnestly  contended  that  tbe 
defendants  were  cbargeable  with  gross  negli- 
gence in  failing  to  provide  some  suitable  appli- 
ance for  tbawing  the  powder  when  frozen.  A 
number  of  witnesses  were  introduced  who  tes- 
tified that  thawing  such  powder  by  an  open  fire 
was  attended  with  unnsual  hazard  and  danger. 
It  appears  from  the  testimony  of  these  wit- 
nesses that  giant  powder  is  composed  of  nitro- 
glycerin and  an  absorbent  of  different  mate- 
rials. In  the  opinion  of  these  witnesses,  such 
explosive  compound  is  liable  to  ignition  and 
explosion  from  sparks  from  an  open  fire.  It  is 
farther  in  evidence  that  it  cannot  be  properly 
thawed  in  this  way,  for  the  reason  that  the  heat 
could  not  be  evenly  applied  to  the  powder,  and 
thus  tbe  practice  of  thawing  powder  in  this  wav 
waa  attended  with  great  danger.  It  is  in  evi- 
dence that  there  is  an  appliance  in  ordinary  and 
seneral  use  for  thawing  such  powder,  consist- 
ing of  one  vessel  or  tank  inside  of  another,  with 
space  between  in  which  to  put  water;  tbe 
powder  being  placed  in  tbe  inside  tank,  so 
that  the  heat  of  the  water  will  gradually 
thaw  it.  In  the  opinion  of  such  witnesses, 
there  is  little,  if  any,  danger  attendant  upon 
thawing  powder  in  this  manner.  A  num- 
ber of  witnesses  testified,  however,  that  such 
an  appliance  was  not  in  general  use,  and 
a  few  that  it  afforded  but  slight  protec- 
tion from  the  danger  consequent  upon  han- 
dling so  high  an  explosive,  and  that  it  was 
quite  customary  to  thaw  such  powder  before 
an  open  fire.  It  is  said  by  these  witnesses 
that  such  powder  is  explodea  by  a  jar  or  con- 
cussion rather  than  by  heat,  and  consequently 
thawing  by  an  open  fire,  in  Uie  opinion  of  these 
witnesses,  is  not  attended  by  unusual  hazard. 
In  this  confiict  in  the  testimony,  it  was  the 
province  of  the  Jury  to  determine,  under  proper 
instructions,  upon  which  side  lay  the  greater 
weight  The  instructions  upon  this  point, 
given  by  the  able  Judge  presiding  at  the  trial, 
are  full  and  complete  and  free  from  substantial 
error.  Finding  the  evidence  amply  sufficient 
to  sustain  a  recovery  thereunder,  the  judgment 
cannot  be  disturbed,  unless  because  of  some 
other  error  occurring  at  the  trial. 

Such  error  is  assigned  upon  the'fif  th  instruc- 
tion. In  this  they  were  instructed  in  substance 
that,  as  a  general  rule,  a  person  entering  into 
the  employ  of  another  is  held  to  assume  tbe 
ordinary  risks  incident  to  the  service  for  which 
he  is  employed,  including  the  risk  of  injury 
occasioned  by  tbe  negligence  of  his  fellow 
servants.  But  if  a  boy  fourteen  or  fifteen 
years  of  age  is  engaged  to  work  for  his  em- 
ployer in  a  nonhazardous  service  or  occupa- 
tion, and  is  placed  by  his  employer  under  the 
control  and  subject  to  the  orders  and  directions 
of  a  gang  boss  or  foreman,  and  if  such  i^ang 
boss  or  foreman  orders  him  to  do  a  thing 
which  is  in  its  nature  perilous  or  hazardous  to 
life  or  limb,  and  which  is  outside  of  the  duties 
and  employment  of  the  boy,  but  within  the 
scope  of  the  employment  and  duties  of  tbe 
gang  boss,  and  in  the  attempt  to  perform  such 
perilous  and  hazardous  act,  in  obedience  to 
such  order,  the  boy  la  thereby  killed,  then  the 
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giving  of  such  order  by  the  foreman  or  ganff 
OSS  is  negligence,  and  in  such  case  the  negli- 
gence of  tbe  gang  boss  would  be  the  negligence 
of  the  employer.  We  think  this  instruction 
states  the  law  correctly.  The  principles  an- 
nounced have  received  the  sanction  of  many 
courts,  and  the  instruction  itself  closely  fol- 
lows tbe  opinion  of  the  Supreme  Court  of  the 
United  States  in  Unum  Pac.  B,  Co,  v.  Fort,  84 
U.  S.  17  Wall.  553.  21  L.  ed.  739.  See  also 
Chicago  <fe  i\r.  W,  It  Co.  v.  Bayfldd,  87  Mich. 
205;  Chicago  d  O,  E.  R,  Co.  v.  Harney,  28 
Ind.  28;  Gilmore  v.  Northern  Pac,  B.  Co.  18 
Fed.  Rep.  866;  Broderick  v.  Detroit,  U.  B,  8. 
dk  D,  Co,  56  Mich.  261;  Mann  v.  Oriental  Print 
Works,  11  R.  I.  152;  Little  Miami  B.  Co.  v. 
t^tevens,  20  Ohio.  415;  Criewell  v.  PitUburgh, 
St.  L,  &  C,  B,  Co.  80  W.  Va.  798;  Shearm.  & 
Redf.  Neg.  3d  ed.  §  108;  Cooley.  Torts,  2d  ed. 
p.  655  et  eeq.;  Lawson,  Rights,  Rem.  &  Pr. 
§821. 

In  the  case  of  Union  Pac.  B,  Co.  v.  Fort, 
supra,  the  suit  was  brought  by  the  father  to 
recover  damages  for  an  injury  to  his  sixteen 
year  old  son.  The  injuries  were  received  while 
the  son  was  in  the  employ  of  the  railroad  com- 
pany in  one  of  its  machme  shops  as  a  work- 
man or  laborer.  This  shop  was  under  the 
superintendence  of  one  Collett.  Previous  to 
the  accident,  the  boy  had  been  chiefiy  engaged 
in  receiving  moldings  from  a  molding  machine 
and  putting  them  away.  After  he  had  l)ecn 
engaged  in  this  service  a  few  months.  Collett 
oraered  him  to  ascend  a  ladder  to  a  great 
height  from  the  floor  among  dangerous  ma- 
chinery, revolving  at  tbe  rate  of  175  to  2(KJ 
revolutions  per  minute,  for  the  purpose  of 
adjusting  a  belt  which  was  out  of  place.  While 
executing  this  order  the  boy  was  caught  in  the 
revolving  machinery,  receiving  an  injury  from 
which  he  lost  his  arm.  The  case  was  origi- 
nally tried  before  Judge  Dillon  and  a  jurv.  In 
iustructing  the  jury,  this  able  jurist  drew  a 
distinction  between  the  liability  of  tbe  employer 
in  cases  where  the  workman  was  performing 
services  within  tbe  scope  of  his  employment 
and  tbe  case  where  the  injury  occurred  where 
the  workman  was  performing  services  outside 
of  the  scope  of  such  employment  by  direction 
of  one  placed  in  authority  over  iiim  by  the 
company.  A  recovery  was  had  in  the  court 
below  and  sustained  upon  appeal.  In  tbe  case 
of  Chicago  dt  N.  W.  B.  Co.  v.  Bayfield^  svpra, 
the  superintendent  of  a  oon^^trudion  train  or- 
dered a  boy  of  seventeen  or  eighteen  years  of 
age,  who  appears  to  have  been  engaged  as  a 
common  laborer,  to  go  back  to  the  rear  end  of 
the  train  and  help  stop  the  train.  Ou  his  way 
back,  in  obedience  to  this  order,  he  fell  be- 
tween the  cars  and  was  injured,  for  which 
injury  he  recovered  judgment,  although  the 
boy  had  repeatedly  performed  a  similar  service 
upon  previous  occasions,  by  the  direction  of 
the  superintendent.  Tbe  opinion  upon  appeal 
was  rendered  by  Chief  Justice  Cooley,  and  a 
recovery  was  sustained  upon  the  principle 
that,  if  the  master  wrongfully  sends  a  servant 
in  a  dangerous  place,  or  exposes  him  to  a  risk 
not  connected  with  the  services,  in  conse- 
quence of  which  be  is  injured,  the  master  is 
responsible:  and  that  if,  instead  of  being  sent 
by  the  master,  he  is  sent  by  one  whom  the 
roaster  has  placed  in  authority  over  him,  and 
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to  whose  orders  he  is  subjected,  the  respoosi- 
bility  of  the  master  is  the  same.  This  decision 
Is  quoted  with  approval  in  the  eminent  jurist's 
last  edition  of  his  work  on  Torts.  See  Cooley, 
Torts,  2d  ed.  pp.  ^56,  667.  In  Oilmore  ▼. 
northern  Pae.  it.  Co.,  nipra,  the  action  was 
brought  against  the  railway  company  by  the 
plaintiff  to  recover  damages  for  bodily  injuries 
sustained  by  him  while  in  the  employ  of 
defendant  as  a  laborer  in  the  construction  of  its 
railway.  The  injury  in  that  case  resulted,  as 
in  this,  from  the  explosion  of  a  quantity  of 

fiant  powder  in  an  attempt  to  thaw  the  same 
y  an  open  fire.  The  defendant  had  in  its 
employ  many  gangs  of  men,  numbering  not 
less  than  fifty  each,  working  at  various  points 
on  its  line  under  the  direction  of  a  foreman  or 
local  boss  having  the  power  to  employ  and  dis- 
charge men,  but  subject  to  a  general  superin- 
tendent, who  from  time  to  time  passed  along 
the  lines  and  gave  the  gang  boss  instructions 
with  reference  to  the  work.  These  gangs  were 
accustomed  to  use  giant  powder  in  blasting. 
This  powder  was  under  the  immediate  super- 
vision and  control  of  the  gang  boss,  whose 
duty  it  was  to  prepare  the  same  for  use  when 
required.  For  the  purpose  of  thawing  such 
powder,  the  defendant  had  supplied  heaters 
subject  to  requisition  by  the  gang  bosses.  No 
such  heater,  however,  had  been  supplied  to  the 
gang  of  which  the  plaintiff  was  a  member,  it 
being  the  custom  of  the  foreman  of  this  gang 
to  thaw  the  powder  by  an  open  fire,  calling  to 
his  assistance  for  that  purpose  one  of  the  work- 
men. It  was  shown  upon  the  trial  that  the 
superintendent  knew  of  the  dan^jer  of  thawing 
powder  in  this  way,  and  had  pven  a  general 
notice  not  to  do  it.  The  plaintiff  was  injured 
while  assisting  in  so  thawing  powder  by  direc- 
tion of  the  local  boss,  and  it  was  held  that  for 
this  purpose  the  local  boss  stood  in  the  place 
of  the  defendant,  and  that  his  neglect  In  fail- 
ing to  procure  and  use  a  suitable  appliance  for 
thawing  the  powder  was  the  nei^ligenoe  of  the 
defendant.  It  was  further  held  that  a  direc- 
tion from  him  to  the  plaintiff  to  assist  in  thaw- 
ing the  powder  at  an  open  fire  was  under  the 
circumstances  the  direction  of  the  company, 
and  for  which  it  was  liable. 

In  opposition  to  the  foregoing  opinions,  the 
case  of  Murphy  v.  Smith,  19  C.  B.  N.  S.  861, 
is  frequently  cited.  Here  the  defendants  were 
the  proprietors  of  a  match  factory,  the  super- 
intendent of  which  was  one  Simlack.  Under 
Simlack  there  was  a  workman  named  Debour, 
who,  in  Bimlack's  absence,  assumed  the  man- 
agement of  the  eslablishment.  In  the  manu- 
facture of  lucifer  matches,  as  at  that  time  con- 
ducted, a  dangerous  mixture  was  compounded 
in  which  the  ends  of  the  matches  were  dipped. 
In  the  compounding  of  this  mixture,  care  was 
required  in  stirring  it;  otherwise  an  explosion 
was  likely  to  take  place.  It  was  no  part  of 
plaintiff's  duty  to  stir  the  compound.  On  the 
day  in  question  he  did,  however,  stir  it,  and 
the  compound  exploded,  causing  the  injury 
complained  of.  The  evidence  shows  that  De- 
bour was  standing  hj  at  the  time,  but  it  did 
not  appear  that  plaintiff  was  acting  under  his 
direction  in  stirring  the  mixture,  and  there  was 
no  evidence  to  show  that  Simlack,  the  general 
manager,  was  not  in  the  factory  at  the  time, 
and  hence  it  did  not  appear  that  plaintiff  was 
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even  subject  to  the  directions  of  Debour.    The* 
case  was  submitted  to  a  jury  and  special  find- 
ings returned.    By  these  findings  it  appeare<]h 
that,  in  the  opinion  of  the  jury,  the  injury 
occurred  as  the  result  of  Debour's  negligence, 
and  that  he  was  at  the  time  acting  as  the  man- 
ager of  the  establishment.    A  verdict  of  £20 
was  returned  for  plaintiff.    Upon  apMal  it 
was  held  that  the  evidence  was  not  sumdeot 
to  sustain  the  finding  that  Debour  was  acting 
as  general  manager  at  the  time,  and  that  it 
could  not,  therefore,  be  fairly  considered  that 
he  was  then  acting  as  the  representative  of  the 
defendants;  consequently  it  was  held  that  the- 
plaintiff  could  not  recover.    An  examination> 
of  the  case  discloses  that  it  is  in  no  way  in  con- 
flict with  the  general  rule  upon  the  subject 
A  reading  of  the  several  opinions  of  the  judges- 
sitting  in  review  leaves  no  doubt  that  if  the 
plaintiff  was  under  the  direction  or  control  of 
Debour,  and  acting  under  his  orders  at  the- 
time,  the  recovery  would  have  been  sustained. 
In  the  case  at  bar  it  is  expressly  admitted  iit 
the  pleadings  that  Riley,  the  local  or  gang 
boss  for  the  defendants,  nad  the  entire  direc- 
tion and  control  of  a  division  or  gang  of  meiii 
working  at  the  place  of  the  accident,  with 
power  to  discharge  the  men  under  him  at  hit< 
pleasure.    It  is  also  adnutted  likewise  in  the 
pleadings  that  Riley  had  the  entire  charge  of 
the  giant  powder  used  at  that  point,  and  that 
it  was  his  duty  to  thaw  the  same  when  neces- 
sary.   The  evidence  shows  that,  for  the  pu^ 
pose  of  thawing  the  powder,  he  had  authority^ 
to  call  to  his  assistance  such  laborers  as  he 
required.    It  is  admitted  that  the  thawing  of 
this  powder  was  entirely  beyond  the  scope  of 
young  Mannix's  employment.    Under  these  cir- 
cumstances, we  think  that  the  act  of  Riley  in» 
ordering  Mannix  to  handle  this  dangerous  ex- 
plosive was  the  act  of   the  company.     No* 
doubt  the  boy  would  hate  been  justified  in< 
disobeying  this  order,  but  this  fact  will  not 
exonerate  the  defendants.    The  deceased  had. 
a  right  to  rely  to  some  extent  upon  the  superior- 
skill  and  knowledge  of  the  man  put  by  them 
in  charge  of  the  work  at  that  point.    It  would 
be  unreasonable  and  unwarranted  to  require- 
that  a  workman,  under  such  circumstances, 
should  be  required  to  weigh  nicely  the  ques- 
tion as  to  whether  or  not  the  order  was  one- 
which  the  foreman  had  a  right  to  give.    If 
young  Mannix  had  been  a  man  of  mature- 
years,  familiar  with  the  dangers  attendant  upon* 
nandling  giant  powder,  it  might  with  some 
propriety  be  urged  that  in  obeying  such  an- 
order  he  was  guilty  of  such  contributory  negli- 
gence as  womd  mir  a  recovery.    This  cannot 
be  urged  against  a  mere  boy  of  tender  years, 
who  &  not  shown  to  have  had  any  information 
with  reference  to  the  dangerous  nature  of  the 
business  upon  which  he  was  ordered  by  his 
superior.    Moreover,  the  question  of  negli- 
gence, and  the  correlative  question  of  contrib- 
utory negligence,  were  fairly  submitted  to  the 
jury  under  proper  instructions,  and  both  issues 
decided  against  the  defendants.    The  deceased 
is  shown  to  have  been  an  active  boy.  diligent 
in  serving  his  employers'  interests;  obedient  to 
all  the  commands  or  his  superiors.    He  was- 
ordered  to  act  in  an  emer^ncy.    This  order 
was  by  a  superior,  whom  it  was  his  general 
duty  to  obey.    The  deceased  had  neither  timer 
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for  tlie  doee  weighing  of  chances,  nor  the 
opportunity  to  fully  comprehend  the  daneer  of 
the  aerdce  upon  which  he  waa  despatched.  It 
Ib  in  evidence,  from  some  of  the  defendants' 
witnesses,  that  giant  powder  mi^ht  be  warmed 
at  an  open  fire  without  unnsufu  risk;  that  in 
fact  it  would  sometimes  take  fire  and  bum  up 
up  without  exploding.  Under  these  circum- 
stances it  should  not  be  a  matter  of  surprise 
that  the  Jury  found  that  deceased  was  not 
properly  chargeable  with  contributory  negli- 
gence. 

Amone  the  instructions  given  to  the  Jury 
were  enifxxiied  the  statutes  under  which  the 
action  was  being  prosecuted.  There  was  no 
error  in  this,  particularly  as  the  jury  were 
properly  informed  as  to  the  measure  of  dam- 
ages in  case  the  right  of  recovery  should  be 
sustained, — ^the  instruction  upon  Uiis  point 
having  been  prepared  by  the  defendants'  counsel 
and  given  at  their  request  For  the  correct 
role  of  damages  in  this  class  of  cases,  and  full 
discussion  of  the  statute,  see  Moffati  v.  Tenney^ 
17  Colo.  — ;  Hayei  v.  WiUiamM,  17  Colo.  — . 

Some  of  the  instructions  given  at  the  request 
of  plaintiff  were  neither  numbered  nor  signed, 
and  error  to  the  giving  of  such  instructions  is 
assigned  on  account  of  these  omissions.  Al- 
though the  court  in  its  discretion  ml^ht  have 
refused  to  consider  such  requests  to  mstruct, 
tt  was  not  required  to  do  so.  When  given, 
they  became  the  instructions  of  the  court,  and 
might  have  been  given  upon  its  own  motion. 
The  instructions  being  correct  as  a  matter  of 
law,  the  failure  of  counsel  to  either  number  or 
9^m  them  furnishes  no  ground  for  reversal. 
The  case  appears  to  have  been  tried  with  more 
than  usual  care,  and  we  see  no  reason  for 
fDterfering  with  the  Judgment.    It  is  therefore 

Behearing  denied  September  Id,  1802. 
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Hugh  BUTLER  et  al„  Appti. 

( Oolo* ) 

•I.  The  conatitationaHty  of  the  late  an- 
inreme  court  commiasion  wUI  not  be 
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conaidered  in  a  private  oontioveisr  wbloh 
was  not  referred  to  the  oommlssion  for  examina- 
tion, and  where  the  oauae,  in  whioh  the  judflrment 
sought  to  be  impeached  was  rendeired,ha8,aooord- 
loir  to  reoords  |of  the  supreme  ooort,  and  in 
oonformltj  with  its  prooedure,  passed  to  the  Jur- 
isdiction of  the  trial  ooort;  such  Judinnent  be- 
iog  only  indirectly  drawn  In  question  through 
suit  upon  the  appeal  bond  given  In  connection 
with  the  former  review  thereof. 

fL  In  elTllaetlonet  prlTilesee  which  rlae 
te  the  d%nl^  of  oonstitntlonal  'or 
statatorjr  Hffiim  maorbe  wniveds  and 

where  they  relate  to  procedure  tn  the  court,  such 
as  oral  arguments,  their  ezerdse  is  subject  to 
reasonable  recrulatlon. 

8.  By  a  role  ofthe  supreme  court  a  party 
wiio  interpoeee  a  timely  written  re- 
qneait  before  the  ooort  for  an  oral  argument 
upon  the  final  hearing  is  entitled  thereto;  but,  if 
neither  party  interpose  such  request  untQ  after 
the  cause  Is  finally  determined,  he  wOl  be  hdd  to 
have  waived  his  right  thereto;  and  such  waiver 
applies  also  In  cases  sent  to  tbe  supreme  court 
commlSBlon  for  preliminary  consideration  and 
report. 

4*  A  Hidfl^ment  rapersedee  the  orig^inal 
contract  or  canee  of  action  and  oonstl- 
totes  a  new  and  liquidated  debt.  This  debt  and 
the  liabilitytor  interest  thereon,  as  provided  by 
statute  at  the  date  of  the  judgment,  are  obliga- 
tions binding  upon  tbe  debtor  nntU  tbe  judgment 
Is  reversed  or  satisfled.  It  is  not  in  the  power  of 
the  Le^slatore  to  alter  the  rate  of  interest  to 
which  a  creditor  is  entitled  upon  his  pre-existing 
judsrment. 

[But  see  note  for  cases  contra.^ 
(March  7, 1802.) 

APPEAL  by  defendants  from  a  judgment  of 
the  District  Court  for  Arapahoe  County 
in  favor  of  plaintiffs  in  an  action  upon  an  ap- 
peal bond.    Reversed, 
The  facts  are  stated  in  the  opinion. 
Messrs.  Hash  Bntler»  A.  B.  McKinley* 
and  H«  RidMll  for  appellants. 
Mr,  L.  C.  Rockwell  for  appellees. 

Hehttf  J.,  delivered  tbe  opinion  of  the 
court: 

On  the  29th  of  December,  1887,  Judgment 
was  rendered  in  tbe  district  court  of  Lake 
county,  in  favor  of  Rockwell  et  cU.,  and 
a^inst  Butler  and  Wright,  for  the  sum  of 
19.008.88.     Butler  and  his  codefendant  there- 


Nora.— is  a  judgment  a  contract  f 

On  the  question  whether  or  not  a  judgment  Is  a 
oontiaot  tbe  decisions  and  stlU  more  especially  the 
dIeCa  of  the  courts  show  much  conflict. 

Within  the  meaning  of  various  statutes  as  to  pro- 
cedure or  remedies  on  contracts  judgments  have 
been  very  frequently  held  to  be  contracts. 

A  prior  contract  is  merged  in,  and  extinguished 
1>y,  the  judgment  obtained  thereon.  Pike  v.  Mc- 
Donald, 88  Me.  418,  M  Am.  Bee  607;  Napier  v.  Gid- 
fere,  1  Speer,  Bq.  815. 40  Am.  Dec  813;  Waxm  v.  Mo- 
Nulty,  7  IlL  86S.  tt  Am.Deo.68:  Harris  v.  Alcook, 
10  Gin  &  J.  886;  Groverman  v.  Diffenderffer,  U  Gill 
M  J.  16;  Drake  v.  Mitchell,  8  Bast,  861;  Newman  v. 
Irwin,  44  La.  Ann.  1114. 

And  whatever  tbe  previous  cause  of  action  may 
bave  been  tt  is  merged  in  the  judgment.  Besley  v. 
Pldmer,  1  Hill,  488;  Goodrich  v.  Dunbar«  17  Barb. 
•44;  NlchoU  v.  Mason,  81  Wend.  841;  Suydam  v.  Bar- 
ber,  18  K.  T.  4)S,  76  Am.  Dea  864. 
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And  the  new  action  should  be  brought  upon  the 
judgment  and  not  on  the  original  demand.  Bax- 
ter V.  Drake,  86  N.  Y.  608,  <n  How.  Pr.  866;  Mallory 
▼.  Leach,  88  How.  Pr.  607. 

The  original  wrong  is  merged  In  the  judgment 
rendered  in  an  action  for  tort  and  the  judgment 
becomes  property  with  aU  the  attributes  of  a  judg- 
ment in  an  action  ex  eontraetu.  Carr  v.  Rischer, 
119  N.  T.  117.  In  this  case  It  was  held  that  an  action 
ex  delicto  against  the  trustee  of  a  manufacturing 
company  organized  ^under  the  Act  of  1848  for  fail- 
ure to  file  the  annual  report  does  not  abate  on 
death  of  defendant  after  judgment. 

When  a  judgment  has  been  recovered  for  a  tort 
It  is  a  debt  as  much  as  If  it  were  recovered  upon  a 
promise,  and  an  action  of  debt  brought  upon  such 
judgment  is  [an  action  ex  contractu,  Johnson  v« 
Butler,  8  Iowa,  686. 

A  Judgment  is  a  contract,  express  or  implied 
within  the  meaning  of  N.  T.  Code  Civ.  Proc,  fl  636 


See  also  22  L.  R.  A.  466;  33  L.  R.   A.  843;  39  L.  R.  A.  258;  40  L.  R.  A.  816. 
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Upon  prost^cuted  an  appeal  to  this  court, 
executing  an  appeal  bond,  Tvith  Sullivan  and 
Thatcher  as  sureties.  Upon  review  a  judg- 
ment of  affirmance  was  here  entered,  (Butler 
V.  Rockwell,  14  Colo.  125,)  and  the  cause  was 
remanded  to  the  court  below.  The  present 
suit  was  tl  en  begun  on  the  appeal  bond  thus 
executed.  Service  bein^  obtained  upon  But- 
ler, one  of  the  principals,  and  also  upon  the 
two  sureties,  the  cause  was  tried  and  judgment 
was  duly  rendered  in  favor  of  plaintiffs  for  the 
amount  of  the  ludgment  in  the  original  cause, 
plus  interest  thereon.  To  review  the  latter 
judgment,  the  present  appeal  was  taken.  The 
sole  defense  relied  on  in  the  court  below  was 
that  there  had  been  no  affirmance  by  this 
court  of  Uie  judsment,  to  secure  a  review  of 
which  the  appeaf  bond  in  question  was  given, 
and  therefore  that  no  right  of  action  upon  the 
bond  had  accrued.  This  defense  was  predi- 
cated upon  the  contention  that  the  supreme 
court  commission  was  an  unconstitutional 
body,  and  that  opinions  prepared  and  reported 
by  it  and  adopted  by  the  court  were  nullities. 
The  answer  also  alleged  that  the  original  cause 
was  pending  in  the  Supreme  Court  of   the 


United  States  upon  writ  of  error  to  this  court 
But  the  latter  feature  of  the  controversy  was 
eliminated  by  the  undisputed  averment  in 
the  replication  that  since  that  answer  was  filed 
said  writ  of  error  bad  been  dismissed  for  want 
of  jurisdiction.  See  Butler  y.  Gage,  188  U.  S. 
53,  84  L.  ed.  869. 

Doubts  were  entertained  by  many  members 
of  the  bar  concerning  the  constitutionality  of 
the  law  providing  for  the  late  supreme  court 
commission.  But,  since  that  law  has  been  re- 
pealed and  the  commission  no  loneer  exists, 
no  general  or  public  interest  would  be  sub- 
served by  a  decision  of  the  question  now 
pressed  upon  our  attention.  Besides,  for  rea- 
sons that  will  be  presently  stated,  such  a  de- 
termination,, in  connection  with  the  case  before 
us,  would,  to  say  the  least,  be  of  doubtful  pro- 
priety. We  suggest  in  passing,  however,  that 
counsel  are  mistaken  when  they  suppose  that 
this  court  abdicated  its  judicial  functions  in 
any  of  the  cases  that  were  referred  to  the  com- 
mission for  preliminary  investigation.  No  re- 
port from  tbat  body  was  ever  accepted  and 
promulgated,  pro  farma^  as  the  opinion  of  the 
court.    On  the  contrary,  each  and  every  report 


relatinff  to  attachments.  Nazro  v.  McCalmont  Oil 
Co.  86  Hut),  286;  Gutta  Peroha  &  R.  Mfg.  Co.  v. 
Hou9ton,  lOS  N.  Y.  276.  And  see  Bioe*B  Annotated 
Colorado  Code  of  Civ.  Proc.  608. 

After  Judgment,  whether  for  tort  or  upon  con- 
tract, the  recovery  is  a  debt  and  the  law  implies  a 
promise  on  the  part  of  the  defendant  to  pay  it. 
Gutta  Peroba  &  R.  Mfg.  Co.  v.  Houston,  aupm. 

A  Judgment  is  a  contract  by  specialty  and  is  so 
treated  by  the  au  thorlties  generaUy.  Cbitty,  Cont. 
2;  1  ParsoDB,  Cont.  7. 

It  is  the  highest  form  of  contract.  **It  Is  a  part 
of  the  original  contract  entered  into  by  all  man- 
kind who  partake  of  the  benefit  of  society  to  submit 
In  all  points  to  the  municipal  constitutions  and 
local  ordinances  of  that  state  of  which  each  indi- 
vidual is  a  member.  Whatever,  therefore,  the  laws 
order  any  one  to  pay  that  becomeflStnstantly  a  debt 
which  he  hath  beforehand  contracted  to  dis- 
charge.**  8  Bl.  Com.  160. 

And  the  cause  or  consideration  is  of  no  possible 
importance.  "No  matter  what  may  hav^  been  the 
original  cause  of  actJon  the  Judgment  forever  set- 
tles the  plain tifl^s  claim  and  defendant's  assent 
thereto.  This  assent  may  have  been  reluctant,  but 
in  law  it  is  an  assent,  and  the  defendant  is  estopped 
by  Judgment  to  dissent.  Forever  thereafter  any 
claim  on  the  Judgment  is  setting  up  a  cause  of 
action  in  contract"  Woodruff,  J.^Ii  Taylor  v.  Root, 
4  Keyes.  885. 

In  this  case  it  was  held  that,  in  an  action  on  a  con- 
tract, a  Judgment  rendered  in  an  action  for  slander 
may  be  set  up  as  a  counterclaim. 

It  cannot  be  disturbed  until  reversed  or  satisfied 
(Cox  v.  Marlatt,  86  N.  J.  L.  880),  and  is  beyond  legis- 
lative control  or  interference.  Burch  v.  Newbury, 
tfl  N.  Y.  375, 802,  cited  in  Lawson  v.  Jeffries,  47  Miss. 
686, 12  Am.  Rep.  842. 

In  Christmas  v.  Russell,  72  IT.  S.  5  Wall.  200, 18  L. 
ed.  475,  a  state  Statute  of  Limitations  destroying  a 
right  of  action  on  a  Judgment  of  another  state  was 
held  unconstitutional  as  denying  full  faith  and 
credit  to  such  Judgment. 

But  other  decisions  deny  that  a  Judgment  is  a  con- 
tract even  though  founded  upon  a  contract.  Bid- 
ieaon  v.  Whytel,  8  Burr.  1545,  cited  in  McOoun  v. 
New  York  Cent.  &  H.  B.  R.  Co.  50  N.  Y.  176:  Keith 
v.  Estill,  0  Port.  (Ala.)  660;  Todd  v.  (Vmib,  5  Mo- 
Lean.  172. 

^To  a  9cirt  facim  on  a  Judgment  by  confession  the 
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See  also  24  L.  R.  A.  359. 


defendant  pleaded  that  the  warrant  of  attorney 
was  given  on  an  usurious  contract.  This  was  held 
not  to  be  within  the  Statute  12  Anne  (of  Usmy)  for 
this  is  no  contract  or  assurance,  a  Judgment  being 
reddiium,  in  inottum.**  Bush  v.  Gower,  2  Strange, 
1048. 

A  Judgment  is  in  no  sense'a  contract  or  agree- 
ment between  the  parties;  but  is  only  evidence  of 
a  pre-existing  duty,  obligation,  or.  agreement. 
Weyman  v.  Mitchell,  1  Cow.  318. 

The  most  important  elements  of  a  contract  are 
wanting.  Thereisnoain^edatCotnenlittm.  The  de- 
fendant has  not  voluntarily  assented  or  promised 
to  pay.  Morley  v.  Lake  Shore  &  M.  S.  B.  Ca  145 
U.  S.  — ^  86  L.  ed.  — . 

Larrabee  v.  Baldwin,  85  CeiL  166,  was  an  action 
against  stockholders  to  recover  against  them  per- 
sonally debts  due  from  the  corporation.  It  was 
said  that  a  Judgment  was  a  contract  of  record  in  a 
certain  legal  sense  but  that  it  created  no  new  lia- 
bility within  the  contem  plation  of  a  statute  provid- 
ing that  each  stockholder  should  be  individually 
liable  for  debts  incurred  by  the  company  daring 
the  time  that  he  was  a  stockholder.  "The  Judg- 
ment only  merges  and  puts  in  a  new  form  a^fainst 
the  will  of  both  corporation  and  stockholders  an 
indebtedness  which  has  already  been  contracted. 
If  this  is  to  be  construed  as  the  creation  of  new  lia- 
bility there  would  be  no  way  for  a  stockholder  to 
escape  personal  responaibUity  for  all  debts  which 
had  before  been  incurred." 

The  Judgment  rendered  against  the  corporation 
does  not  operate  to  prolong  the  time  fixed  by  the 
Statute  of  Limitations  as  to  the  right  to  sue  the 
stockholders.    Stilphen  v.  Ware,  45  ObL  lia 

In  Smith  V.  Harrison,  88  Ala.  706,  the  Judgment 
was  held  not  to  be  *^a  contract  express  or  implied, 
for  the  payment  of  money  "  according  to  1 2120  of 
the  Code  of  1852  (6:2523Jlev.  Code)  providing  for  salt 
in  the  name  of  the  real  party  in  interest.  See  also 
Masterson  v.  Gibson,  56  Ala.  66b 

Change  of  interest  an  judgments, 

A  New  Jersey  case  cited  in  support  of  the  decis- 
ion in  the  main  case  above  decides  that  an  enact- 
ment changing  the  rate  of  interest  does  not  affect 
existing  debts  due  prior  to  such  enactment, whether 
evidenced  by  statute.  Judgment,  or  agreement  of 
the  parties.   Cox  v.  Marlatt,  86  N.  J.  L.  880. 

But  in  so  far  as  this  is  based  on  the  constitutional 
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reoeiyed  tborough  re-exaTninatioD,  aided  by 
the  printed  argaments  and  abstracts  filed  in 
the  cause,  oral  heaHrgs  also  being  frequenUj 
allowed.  80  that,  as  a  matter  of  fact,  the 
report  as  finally  adopted  expressed  the  judicial 
Tiews  of  this  tribunal.  In  the  case  of  i)e  Votie 
▼.  MeOerr,  14  Colo.  577,  we  unanimously  de- 
clined to  investigate  the  constitutionality  of 
the  commission  statute.  Counsel  in  that  case 
urged  this  challenge  in  the  petition  for  a  re- 
hearing, where  the  Judgment  complained  of 
followed  a  reference  to  the  commission,  and 
accorded  with  views  reported  by  that  body. 

The  present  contention  that  in  the  original 
cause  of  Butler  v.  Qage,  supra,  appellants  did 
not  have  their  day  in  court,  obviously  involves 
a  more  remotely  collateral  attack  upon  the 
commission  law  than  did  the  application  in  the 
De  Votie  Com.  This  is  a  private  controversy 
to  which  the  honorable  commissioners  were 
not  and  probably  could  not  have  been  made 
parties;  it  has  not  been  and  of  course  cannot 
be  referred  to  the  commission  for  examination; 
the  Judgment  imi)eached  is  not  directly  before 
us,  and  the  cause  in  which  it  was  rendered  has 
according  to  our  records  and  in  conformity 


with  our  procedure,  passed  to  the  jurisdictiou 
of  the  lower  tribunal.  We  now  discover  no 
satisfactory  reason  for  changing  the  view  an- 
nounced in  the  De  Votie  Gaee,  and  the  grounds 
that  were  then  deemed  sufficient  apply  to  the 
present  challenge  with  even  greater  force. 

But  there  is  another  cogent  reason  for  de- 
clining to  entertain  the  foregoing  inquirv. 
Appellants'  constitutional  objection  is  predi- 
cated mainly  upon  the  fact  that  while  in  But- 
ler V.  Qage,  eupra,  an  oral  argument  was  had 
l)efore  the  commission,  this  court  did  not 
have  the  benefit  of  such  an  argument.  For 
this  reason  it  is  earn  est!  v  claimed  that  appel- 
lants in  (hat  case  were  deprived  of  an  inalien- 
able right,  and  the  decision  was  rendered 
without  a  proper  judicial  bearing.  Under  a 
printed  rule  of  many  years'  standing  and  uni- 
form recognition,  this  court  has  always  granted 
oral  arguments  on  final  bearings  when  timely 
requests  therefor  were  by  either  party  inter- 
posed in  the  manner  specified.  It  is,  therefore, 
wholly  unnecessary  to  consider  whether  an 
oral  argument  here* is  a  constitutional  right,  or 
whether  the  statute  providing  therefor  is  with- 
in the  constitutional  power  of  the  Legislature; 


provision  aflralnst  Impairing  the  obligation  of  oon- 
tracts.1t  must  be  regnrded'as  overruled  by  the  decis- 
ions of  the  UniteC  States  Supreme  Court  below 
referred  to. 

In  18SS  judgment  was  entered  on  a  bond  hearlnir 
Interest  at  7  per  cent  whicb  was  the  legki  rate  at 
the  time  of  the  execution  of  the  bond.  By  an  Act 
of  1828  the  rate  had  been  changed  to  6  percent. 
While  therefore  Interest  was  recoverable  up  to  the 
time  of  the  Jud^rment  at  7  per  cent  upon  the  bond 
when  the  Judgment  was  entered  another  debt  was 
created  under  the  then  existing  Statute  of  1828; 
and  the  court  held  that  after  the  date  of  the  Judg- 
ment the  interest  must  be  computed  at  6  per  cent, 
▼erree  v.  Hughes,  11 N.  J.  L.  118. 

In  North  fiiver  Meadow  Co.  v.  Christ  Church  at 
Shrewsbury,  22  N.  J.  L.  42i,  53  Am.  Bee.  268,  an  as- 
sessment for  benefits  to  defendant's  lands  ^  as  made 
In  1828  prior  to  the  Act  of  that  year  going  into  effect. 
It  was  held  that  Interest  should  be  computed  on 
such  asBCSsment  at  the  rate  of  7  per  cent  and  not 
the  reduced  rate. 

In  Wilson  v.  Marsh,  18  N.  J.  Bq.  289,  a  bond  had 
been  taken  In  a  county  where  interest  could  be 
taken  by  contract  at  the  rate  of  7  per  cent  while 
the  general  statute  allowed  only  6  per  cent.  It  was 
adjudged  that  the  decree  upon  the  foreclosure 
would  bear  only  6  per  cent. 

In  Bastin  v.  Yandorn,  Walker  (Miss.)  214,  a  stat- 
ute raising  the  rate  of  Interest  on  Judgments  from 
6  to  8  per  cent  was  held  not  to  apply  to  a  Judgment 
rendered  prior  to  its  passage. 

The  rate  of  interest  in  a  Judgment  which  has 
become  dormant,  and  which  is  revived  by  tcire 
facioB^  win  not  be  changed  by  a  statute  passed  sub- 
sequent to  the  rendition  of  the'Judgment.  Macon 
V.  Trustees  of  Bibb  County  Academy,  7  Ga.  204. 

But  in  O'Brien  v.  Young,  96  N.  Y.  428,  it  was  held 
that  a  Judgment  is  an  obligation  of  record  and 
interest  thereon  Is  given  as  damages  for  delay  in 
performing  the  obligation. 

In  this  case,  the  facts  being  similar  to  those  of 
the  principal  case,  it  was  said  that  the  intention  of 
the  court  rendering  Judgment  was  that  the  Judg- 
ment should  bear  interest  at  the  statutory  rate, 
and  that  it  could  not  be  presumed  that  the  court 
intended  that  the  interest  should  be  7  per  cent  if 
the  statutory  rate  should  become  lees.  See  also 
Wells,  Eargo  &  Ca  v.  Davis,  106  N.  Y.  670. 

The  case  of  Prouty  v.  Lake  Shore  ft  M.  S.  R.  Co., 
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26  Hun,  640,  which  Is  one  of  the  cases  relied  upon 
by  the  court  In  the  main  case  above,  was  reverted 
by  a  memorandum  decision  in  96  N.  Y.  067,  and  the 
reversing  decision  of  the  Court  of  Appeals  of  New 
York  was  affirmed  by  the  Supreme  Court  of  the 
United  States  deciding  that  a  New  York  law  chang- 
ing the  rate  of  interest  thereafter  to  accrue  on  a 
subsisting  Judgment  does  not  infringe  a  contract 
within  the  meaning  of  the  Constitution  of  the  Unit- 
ed States.  Morley  v.  Lake  Shore  &  BL  S.  R.  Co.  14fi 
U.  S.  — ,  86  L.ed.  — ;  Harlan,  Field,  and  Brewer, 
JJ,^  dlssentk  Mr.  Jvatiu  Shiras,  In  the  opinion  de- 
livered in  this  case,  said:  **The  well-settled  rule 
that  in  a  suit  on  this  New  York  Judgment  In  an- 
other state  the  interest  recoverable  Is  that  allowed 
by  the  latter,  points  to  the  conoluBion  that  such 
interest  Is  in  the  nature  of  damages,  and  does  not 
arise  out  of  any  contract  between  the  parties.** 

GonstitiiMonal  2>rovi8(ons  cu  to  impairmmJt  of  otAigc^ 

tioru 

In  Garrison  v.  New  York  City,  88  U.  S.  21  WalL 
196, 22  L.  ed.  612,  it  was  said  to  be  doubtful  whether 
a  Judfrment  not  founded  upon  an  agreement  ex- 
press or  implied  is  a  contract  within  the  meaning 
of  the  constitutional  prohibition.  But  it  is  now 
settled  that  a  Judgment  consequent  upon  a  tort  is 
not  a  contract  within  this  provision  of  the  ConstJp 
tutlon.  Freeland  v.  Williams,  181 U.  S.  4D6,  88  L.  ed* 
193;  LouisiaDa  v.  New  Orleans,  108  U.  &  286,  27  L. 
ed.  968;  State  v.  New  Orleans,  82  La.  Ann.  700;  Mc- 
Afee V.  Covington,  71  Ga.  272,  61  Am.  Bep.  268. 

The  provision  in  the  West  Virginia  Constitution, 
that  the  property  of  no  citizen  of  the  state  shall 
be  seized  or  sold  under  final  process  Issued  upon 
Judgments  heretofore  rendered,  or  otherwise,  be- 
cause of  any  act  done  according  to  the  usages  of 
civilised  warfare,  does  not  violate  the  obligation  of 
a  contract,  where  the  Judgment  was  founded  on  a 
tort.    Freeland  v.  Williams,  isupra. 

In  Peel  v.  Bryson.  Ti  Ga.  381,  it  was  decided  that 
the  character  of  a  debt  oriKlnatlng  in  fraud  was 
not  changed  by  the  circumstances  of  its  being  in 
Judgment  when  the  party  was  adjudged  a  bank- 
rupt. 

In  another  case  the  Supreme  Court  of  the  United 
States  held  that  a  change  in  the  Statute  of  Limita- 
tions affecting  Judgments  of  otber  states  did  not 
apply  to  a  cause  of  action  on  suub  a  Judgment 
which  would  be  already  barred  If  the  time  fixed  by 
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fur  the  rule  roeDtiooed  has  always  been 
regarded  as  law,  and  will  coDtinue  to  be  so  re- 
garded until  abrogated.  It  will  hardly  be  dis- 
puted, however,  that  in  civil  actions  privileges 
such  as  the  one  under  consideration,  even 
where  they  rise  to  the  dignity  of  constitutional 
or  statutory  rights,  may  be  waived.  Nor  can 
it  be  successfully  denied  that  the  exercise  of 
such  rights  is  subject  to  reasonable  regulation 
b^  this  court.  The  rule  above  mentioned  pro- 
vides that  anv  party  desiring  an  oral  argument 
shall  file  with  the  clerk  a  written  declaration 
of  such  desire  before  the  cause  is  reached,  so 
that  it  may  be  set  for  hearing  and  timely 
notice  be  given.  During  the  pendency  here  of 
the  original  cause  of  Butler  v.  Qage,  no  appli- 
cation In  accordance  with  the  rule  was  made 
for  an  oral  argument  before  the  court.  The 
files  were  transferred  to  the  commission,  and 
the  cause  was  submitted  by  both  parties  with- 
out objection  to  the  consideration  of  that 
body.  After  the  announcement  of  one  of  the 
reports  presented,  as  the  opinion  of  the  court, 
Butler  filed  his  petition  for  a  rehearing.  Upon 
this  application  no  oral  argument  on  the  merits 
before  the  court  was  asked,  though  such  argu- 


ments were  frequently  granted  at  that  stage  of 
the  proceedings.  Nor  was  the  objection  speo- 
iflecl  in  the  petition,  or  in  any  way  ureea  in 
connection  therewith,  that  the  cause  haa  been 
decided  without  such  an  argument  The  re- 
hearing was  denied,  and  a  remittitur  had 
been  issued  and  placed  in  the  hands  of  oppos- 
ing counsel,  though  not  filed  in  the  court  be- 
low, before  this  objection  was  interpoeed  or 
application  for  the  oral  hearing  made.  Thus 
it  appears  that,  from  the  time  the  court  ob- 
taineo  jurisdiction  of  the  cause  untii  its  final 
determination,  no  demand  or  request  was 
brought  to  our  notice  for  an  oral  argument  be- 
fore us,  nor  was  the  absence  of  such  an  ai^^u- 
ment  in  any  way  made  a  ground  of  complaint 
Upder  the  foregoing  circumstances,  this  |>ar- 
ticular  challenge  comes  too  late.  Jurisdiction 
over  the  subject-matter  is  not  involved.  The 
original  right  to  an  oral  argument  by  vir- 
tue of  the  rule  of  court,  or  by  virtue  of  the 
statute  or  constitution,  if  this  right  was  thus 
sanctioned,  will  now  be  treated  as  waived. 

The  judgment  in  the  case  at  bar  must  be  af- 
firmed, so  far  as  the  objeciions  raised  by  ap- 
pellants are  concerned.    But  appellees  Insist, 


the  new  statute  should  apply.  It  was  oontended 
thata  oontrary  oonstracdon  which  would  destroy 
the  remedy  altoffether  would  impair  the  obligation 
of  a  contract,  and  the  court  said  that  such  a  legis- 
lative intent  would  not  be  presumed  and  would  be 
uocoDstltutlonal.  Sohn  v.  Watenon,  84  U.  8.  17 
Wa]L6fM,21L.ed.78r. 

It  does  not  appear  whether  or  not  this  judgment 
was  rendered  on  a  contract  obligation. 

To  substantially  the  same  eflFeot  is  Scarborough 
V.  Dugan,  10  CaL  807. 

In  Weaver  v.  Lapdey,  48  Ala.  2M,  an  Act  to  de- 
clare certain  judgments  void  and  grant  new  trials 
after  the  judgments  had  become  final  was  held  un- 
constitutional and  one  ground  of  the  decision  was 
that  the  judgments  were  contracts,  it  does  not 
appear  in  this  case  whether  or  not  there  was  any 
contract  element  in  the  causes  of  action  on  which 
the  judgments  were  rendered.  If  these  judgments 
were  rendered  on  contract  obligations  It  would 
seem  dear  that  a  destruction  of  the  remedy  on  the 
judgments  would  be  a  destruction  of  the  obligation 
of  the  contract,  but  if  the  judgments  were  rendered 
in  cases  of  tort  the  constltutiODal  provision  as  ap- 
pears by  other  decisions  of  the  United  States  Su- 
preme Oonrt  above  cited  could  have  no  application. 
Since  It  Is  settled  that  judgments  for  torts  are  not 
contracts  within  the  constituttonal  protection.  It 
would  seem  that  any  contract  element  in  a  judg- 
ment within  the  meaning  of  this  constitutional 
provision  must  spring  from  a  contract  element  in 
the  cause  of  action  on  which  the  judgment  is  ren- 
dered. 

This  is  iUustzatedHn  Chapman  v.  Douglas  County 
Comrs.,  107  U.  S.  848, 27  L.  ed.  878,  tn  which  a  judg- 
ment based  on  the  right  to  rescind  a  contract  and 
demand  a  reconveyance  of  property  was  heldHo1t>e 
protected  against  a  change  in  tbe  Statute  ol|Llmlt> 
atlons  for  actions  on  judgments  which  would  en- 
tirely defeat  an  action  on  this  judgment 

Since  the  above  paragraphs  of  this  note  were 
written  a  late  decision  of  the  Supreme  Court  of 
the  CTnlted  States  has  declared  that  even  judgment 
on  a  contract  is 'not  itself  a  contract  within  the 
constitutional  protection  at  least  so  far  as  the  judg- 
ment includes  interest  after  maturity  which  is  not 
stipulated  for  by  the  contract  itself  but  which  is 
given  by  statute.  Morley  v.  Lake  Shore  ft  M.  S.  R. 
Co.  146  U.  S.  — ^,  86  Lb  ed.  -— ^  (Harlan«  Fields  and 
Brewer  dissenting). 

niibRA. 


It  would  seem  dear  in  reason  and  the  last  decis- 
ion does  not  deny  but  rather  implies  that  so  far  as 
the  judgment  represented  the  obligations  of  the 
contract  itself  it  would  have  the  same  protection. 

ObUgtsUom  enaUdbyfudgmefiU, 

But  while  for  some  purposes  judgments  are  not 
contracts,  all  authorities  recognise  the  implied  oIk 
ligation  of  every  judgment  debtor  to  pay  the  judg- 
ment, and  that  for  the  purpose  of  actions  and  rem- 
edies upon  them,  they  are  to  be  treated  as  contracts. 
Gutta  Percha  A  B.  Mfg.  Co.  v.  Houston,  108  K.  T. 
276;  O^Brlen  v.  Young,  85  N.  T.  488. 

In  Ames  v.  Hoy,  ]8GbL  U,  it  was  held  that  an  a»> 
tlon  upon  a  'judgment  could  be  maintained,  even 
though  an  execution  might  be  issued  to  enforoe 
the  judgment. 

And  in  Stuart  v.  Lander,  16  Cal.  872, 78  Am.  Dea 
588,  it  was  held  that  an  action  upon  a  judgment 
would  lie,  even  though  the  time  within  whioh  the 
execution  might  be  issued  had  expired. 

A  judgment  Is  not  the  obligation  of  the  contract 
but  the  authorised  power  under  which  those  ante- 
cedent obligations  are  to  be  enforced.  Sprott  v. 
Bold,  8  G.  Greene,  489, 56  Am.  Dea  648. 

The  obligation  of  the  judgment  is  imposed  by 
law  and  is  not  such  an  obligation  as  comes  within 
the  letter  or  spirit  of  the  Constltu  tlon.  And  there- 
fore a  sale  under  an  execution  taken  out  under  a 
valuation  law  is  void  if  the  law,  though  passed  suIk 
sequent  to  the  rendition  of  the  judgment^  is  not 
followed.   Sprott  v.  Bdd,  supra. 

An  action  ex  eontmotu  wlU  lie  upon  a  judgment 
because,  by  fiction  of  law,  a  promise  to  pay  is  im- 
plied where  the  legal  obligation  established  by  a 
judgment  exists.  But  this  fiction  cannot  oonvert 
a  transaction  wanting  the  assent  of  the  parties  into 
one  which  necessarily  implies  it.  The  prohibition 
of  the  Federal  Constitution  was  intended  to  secure 
tbe  observance  of  good  faith  in  the  stipulation  of 
parties  against  any  state  action.  When  a  tranaao- 
tion  is  not  based  upon  any  assent  of  parties,  na 
faith  is  pledged  with  respect  to  it  and  no  case 
arises  for  the  operation  of  the  prohibition.  Louis- 
iana V.  New  Orleans,  108  U.  S.  MS,  87  L.  ed.  96B( 
Garrison  v.  New  York  City,  88  U.  &  a  WalL  186, 88 
L.ed.612i  FreelandT.Wmiama,  m  U.  &  40B.  88  U 
ed.  Ue.  A.  P.  W. 
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through  the  assinment  of  a  cross-error,  that 
the  aUowance  of  interest  by  the  lower  court 
-was  erroneoos.  At  the  time  of  the  rendition 
of  the  former  Judgment,  the  statutory  interest 
upon  judgments  was  10  per  cent  per  annum; 
but  subsequent  thereto,  and  prior  to  the  pres- 
ent suit  upon  the  appeal  bond,  the  Legislature 
adopted  an  Act  reducing  the  rate  of  interest  to 
8  per  cent  per  annum.  The  district  oourt  in 
•entering  judgment  upon  the  appeal  bond  com- 
puted interest  on  the  original  judgment  at  the 
j^te  of  10  per  cent  until  the  new  law  took  ef- 
fect, and  after  that  time  at  the  rate  of  8  per 
-cent.  In  this  respect  the  court  undoubtedly 
-committed  error.  The  language  of  the  exist- 
ing law  (Gen.  Stat.  §  1707,)  was :  "  Creditors 
shall  be  allowed  to  receive  interest  ...  at  the 
rate  of  ten  per  cent  per  annum  ...  on  any 
Judgment  recovered,  .  .  .  from  the  day  of 
•entering  up  said  judgment  until  satisfaction  of 
said  judgment  be  made."  Judgments  are  some- 
times expressly  declared  to  be  contracts.  Cox  v. 
MarlaU,  86N.  J.  L.  889. 18  Am.  Bep.  454;  JoTvnr 
-san  T.  BuiUr,  3  Iowa,  586,  and  authorities  cited. 
It  is  unquestionably  true  that  a  judgment  ]>ar- 
takes  of  the  nature  of  a  contract  sumciently  to 


supersede  the  original  contract  or  cause  of  ac- 
tion, both  as  to  principal  and  interest.  The 
original  contract  or  cause  of  action  becomes 
merged,  and  the  judgment  constitutes  a  new 
and  liquidated  debt.  This  debt,  and  the  lia- 
bility for  interest  thereon  as  provided  by  stat- 
ute at  the  date  of  the  judgment,  are  obligations 
binding  upon  the  debtor  till  the  judgment 
is  reversed  or  satisfied.  Freeman,  Judgm. 
§§  217,  441;  (Jox  v.  Marlati,  supra;  Prouty  v. 
Lake  8fu)re  <&  if.  8.  B.  Co.  26  Hun,  646.  Un- 
doubtedly, interest  upon  the  judgment  ren- 
dered in  the  present  suit  on  the  appeal  bond 
accrues  at  the  rate  of  8  per  cent  per  annum,  as 
provided  b^'  the  new  law.  But,  according  to 
the  authorities  above  cited,  the  Legislature 
could  not  thus  alter  the  rate  of  interest  to 
which  the  creditor  was  entitled  ui)on  his  pre- 
existing judgment. 

For  the  foregoing  error  the  judgment  of  the 
District  Court  tdU  be  renersed;  but  the  cause 
will  be  remanded,  with  directions  to  enter  a 
a  new  judgment,  nunc  pro  tunc,  as  of  the  date 
of  the  former  judgment,  "with  interest  com- 
puted in  accordance  with  the  foregoing  view. 
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1.   An  ^Interloeatory  order  or  deereO** 
fpmntiii^  or  contfnwtng  an  iajtinction* 

within  the  meaning  of  the  Act  of  OongreeB  giv- 
ing a  right  to  appeal  to  the  oirouit  court  of  ap- 
peals from  such  an  order  or  decree  Includes 
every  order  or  decree  which  was  not  appealable 
aader  prior  Acts  of  Conffress. 

IS.  A  decree  declaring  a  patent  valid 
and  that  it  has  been  InfHnged  and  for  an 

Injanotion  and  accounting  is  an  Interlocutory 
decree  from  wliich  an  appeal  lies  to  the  Federal 
droult  court  of  appeals  under  the  Act  of  Gon- 
gresB  of  March  8, 1891. 

3«  On  rerersln^  an  interlocutory  order 
or  decree  from  which  an  appeal  bas  been 
taken  the  Federal  ctrooit  court  of  appeals  in  its 
dlacretlon  may  and  should  when  equity  so  re- 
quires make  full  direction  as  to  the  manner  in 
which  the  canse  shall  be  disposed  of  below. 

(September  27, 188S.} 

MOTION  for  reconsideration  of  an  appeal 
by  defendant  from  a  decree  of  the  Circuit 
Oourt  of  the  United  States  for  the  District  of 
Massachusetts  enjoining  defendant  from  the 
alleged  infringement  of  a  patent  and  ordering 
an  accounting,  upon  whicn  a  decree  of  reversal 
had  been  rendered.  Ir^juncUon  vacated  and 
MU  ordered  dismissed. 

Upon  the  hearing  of  the  petition  for  rehear- 
ing the  court  raised  the  question  as  to  its  jur- 

NOTC—Tliis  case  is  reported  because  of  the  very 
•elaborate  review  of  the  subject  of  interlocutory 
las  distinguished  from  final  decrees  or  orders. 
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isdiction  to  entortain  an  appeal  at  the  stage 
which  the  case  had  reached  below  and  as  to 
the  form  of  its  mandate;  whether  it  should  be 
a  simple  reversal  or  should  direct  the  bill  to  be 
dismissed. 

Further  facts  are  stated  in  the  opinion. 

Before  Colt,  Circuit  Judge^  and  Carpenter 
and  Aldrich,  District  Judges, 

Messrs,  Frederick  P.  Fish,  William  K. 
Richardeon«and  Jamee  J*  Storrow,  Jr.» 
for  aooellant* 

Under  the  '*  Act  to  Establish  Circuit  Courts 
of  Appeals,"  which  provides  an  appeal  from  an 
interlocutory  decree  of  the  circuit  court  grant- 
ing an  injunction  and  referring  the  question  of 
damages  and  profits  to  a  master  by  which  since 
it  is  made  after  final  hearing  upon  the  plead* 
ings  and  proofs,  the  merits  of  the  cause  be- 
tween the  parties  are  fully  determined  if  the 
court  of  appeals  having  before  it  the  entire 
case,  is  of  opinion  that  the  patent  is  invalid 
or  has  not  been  infringed,  it  will  follow  the 
practice  of  the  Supreme  Court  of  the  United 
States  in  reversing  a  final  decree  of  the  circuit 
court,  and  will  send  a  mandate  to  the  circuit 
court  directing  that  the  bill  be  dismissed. 

See  8t.  Oermainy.  Brunswick,  135  U.  S.  227- 
281.  84  L.  ed.  122, 123;  YaU  Lode  Mfg.  Co.  v. 
Berkshire  Nat,  Bank,  185  U.  8.  84^-403,  34  L. 
ed.  16&-193;  Burt  v.  Ewn^,  188  U.  8.  349-3o9. 
83  L.  ed.  647-661;  McCormick  v.  Whitmer,  129 
U.  S.  1-19,  82  L.  ed.  693-604;  Crescent  Brew. 
Co.  V.  Gottfried,  128  U.  8.  158-170,  82  L.  ed. 
890-394. 

Inasmuch  as  the  decree  of  the  circuit  court 
granting  the  injunction  was  made  upon  final 
hearing,  and  the  appellate  court  decided  upon 
all  the  pleadings  and  proofs  that  the  complain- 
ant's case  fails,  it  would  obviously  be  insuffi- 
cient to  reverse  the  decree,  only  in  so  far  as  it 
grants  an  injunction,  and  remand  the  case  to 
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the  circuit  court,  with  directions  only  to  enter 
a  decree  denying  an  injunction.  The  appel- 
late court  has  decided  upon  the  merits  that  the 
bill  cannot  be  sustained,  and  any  action  by 
tiie  circuit  court,  except  to  dismiss  the  bill, 
would  Uierefore  simply  be  reversed  again  by 
the  court  of  appeals. 

Reference  to  the  well-established  practice  in 
such  jurisdictions  as  allow  an  appeal  from  inter- 
locutory decrees  or  orders,  granting  injunctions 
and  other  relief,  shows  conclusively  that  the 
appellate  court,  when  it  has  the  entire  case  be- 
fore it,  will  dispose  of  the  entire  case  when- 
ever it  can  do  so,  and  will  instruct  the  lower 
court  to  enter  such  a  decree  as  will  put  an  end 
to  the  controversy. 

Le  Guen  v.  Qouwmeur,  1  Johns.  Cas.  436, 
1  Am.  Dec.  121;  Bu8h  v.  Livingston,  2  Cai.  Cas. 
66, 2  Am.  Dec.  816;  ifeftw  v.  BankofNevD  York, 
1  Johns.  529,  8  Am.  Dec.  838;  Newark  d  N, 
r.  R  Co,  V.  Newark,  23  N.  J.  Eq.  515;  Gov- 
ernors  of  Stephena  Hospital  v.  Stoan,  5  Bro.  P. 
C.  429;  Ellis  v.  Segrave,  7  Bro.  P.  C.  881 ; 
Bouchier  v.  laylor,  4  Bro.  P.  C.  708;  WhiU  v. 
LighUmrne,  4  Bro.  P.  C.  181;  Atty-Qen.  v. 
WaU,  Id.  665;  SenbbUhm  v.  BreU,  Id.  144;  Me^ 
Cann  v.  (yFerrall,  8  Clark  &  F.  80. 

Under  U.  S.  Rev.  Btai.,  §  918,  the  United 
States  court  will  "adopt  the  principles,  rules, 
and  usages  of  the  court  of  chancery  of  Eng- 
land." 

Vattier  v.  Hinde,  82  U.  S.  7  Pet.  258-274,  8 
L.  ed.  67&-688;  Bein  v.  Heath,  58  U.  S.  12 
How.  168-178,  18  L.  ed.  989-948. 

And  this  principle  is  now  embodied  io  an 
express  rule  of  the  Supreme  Court  of  the  Unit- 
ed States. 

Equity  Rule  90. 

The  mtention  of  Congress  io  passing  the 
section  of  the  statute  providing  for  an  appeal 
from  an  "interlocutory  order  or  decree  grant- 
ing or  continuing  an  injunction"  is  made  plain 
by  the  following  considerations: 

It  was  long  ago  settled  that  the  supreme 
court  had  no  jurisdiction  to  entertain  an  appeal 
from  a  decree  at  final  hearing  granting  an 
injunction,  and  r^f erring  the  cause  to  a  master 
for  an  account,  either  m  a  patent  cause  or  in 
other  like  causes  in  equitv,  for  such  a  decree  is 
only  "interlocutory."  The  long,  tedious,  and 
expensive  process  of  accounting  had  first  to  be 
gone  through  with,  and  the  final  decree,  based 
on  the  master's  report,  entered,  before  an  ap- 
peal could  be  taken.  By  the  statutes  of  the 
United  States  (Rev.  Stat,  g  692,)  an  appeal  to 
the  supreme  court  lies*  only  from  "final  de- 
crees." 

"In  this  respect  the  practice  of  the  United 
States  chancery  courts  differs  from  the  Eng- 
lish practice;  for  appeals  to  the  house  of  lords 
may  be  taken  from  an  interlocutory  order  of 
the  chancellor,  which  decides  a  right  of  prop- 
erty in  dispute.  .  .  .  But  the  case  is  other- 
wise in  the  courts  of  the  United  States,  where 
the  right  to  appeal  is  by  law  limited  to  final 

FoToay  v.  Conrad,  47  U.  S.  6  How.  201- 
£05,  l'2  L.  ed.  404-406;  Keystone,  M,  <fe  /.  Co. 
V.  Martin,  132  U.  8.  91,  38  L.  ed.  275;  Lodge  v. 
Tvell,  135  U.  8.  232.  83  L.  ed.  153. 

An  appeal  will  not  lie  to  the  supreme  court 
from  a  decree  for  a  perpetual  injunction  in  a 

17  L.  R  A. 


patent  cause,  with  reference  to  a  master  to 
take  accounts,  such  a  decree  being  interlocu- 
tory, and  not  final. 

See  Barnard  v.  Qibaon,  48  U.  S.  7  How.  650, 
12  L.  ed.  857;  Humiston  v.  StaintAarp,  69  U. 
S.  2  Wall.  106,  17  L.  ed.  905;  Milwaukee  <t  M. 
B.  Co.  V.  Sautter,  69  U.  S.  2  Wall.  610-521, 12 
L.  ed.  900-908. 

Under  this  statutory  limitation  of  the  Juris- 
diction of  the  supreme  court,  it  often  happens 
that  great  hardship  is  caused  to  a  defendant, 
against  whom  an  erroneous  decree  is  rendered 
at  final  hearing  by  the  circuit  court,  in  that  he 
is  put  to  the  useless  expense  of  a  generally  pro- 
longed accounting  before  a  master,  and  is  kept 
during  all  this  period  under  an  injunction. 

See  Clark  Thread  Co,  v.  Willimantic  Linen 
Co,  140  U.  S.  481.  482,  85  L.  ed.  521,  522. 

This  hardship  has  long  been  a  matter  of 
complaint  among  the  meml}ers  of  the  bar  who 
practice  in  patent  cases;  and  it  was  a  cause  of 
general  satisfaction  that  Congress,  in  section 
7  of  this  Act,  had  attempted,  as  was  supposed 
by  the  bar,  to  remedy  this  hardship  by  allow- 
ing an  appeal  to  be  taken  at  once  from  the  in- 
terlocutory decree  granting  the  injunction,  and 
upon  grounds  of  public  policv  it  is  certainly 
desirable  that  the  statute  should  be  given  this 
construction,  if  compatible  with  the  intention 
of  Congress  and  the  language  of  the  statute. 

To  interpret  the  statute  as  referring  only  to 
orders  granting  a  preliminair  injunction  would 
be  to  take  away  the  chief  benefit  of  the  stat- 
ute. 

The  hardship  arising  from  the  inability  to 
appeal  from  an  order  granting  preliminair  in- 
junction is  slight,  compared  to  the  hardship 
arising  from  the  inability  to  appeal  from  an 
interlocutory  decree  granting  a  perpetual  in- 
junction. 

The  court  in  construing  a  statute,  will  en- 
deavor to  carry  out  the  intention  of  Congress, 
and  will  consider  the  circumstances  which  lei 
to  the  passing  of  the  statute. 

Piatt  V.  Union  Pac,  R,  Cb.  99  U.  &  48-64, 

26  L.  ed.  424-429;  KohlsaatY.  Murphy,  96  U.  S. 
158-160, 24  L.ed.  844-846;  Heydenfeldt  v.  Daney 
Gold  d  Silver  Min,  Co.  98  U.  S.  684r^688.  28  L. 
ed.  995,  996:  Blake  v.  National  City  Bank  of 
N  F.  90  U.  8.  28  Wall.  807-819, 28  L.  ed.  119- 
121;  United  States  v.  Freeman,  44  U.  S.  8  How. 
556-565. 11 L.  ed.724-728;  WHkinaon  ▼.  Leland, 

27  U.  8.  2  Pet.  627-662,  7  L.  ed.  64M»54; 
United  States  v.  Wiltberger,  18  U.  S.  6  Wheat. 
76-95.  6  L.  ed.  87-42;  Brown  v.  Barry,  8  U. 
S.  8DaU.  865-367,  1  L.  ed.  688,  639. 

The  meaning  of  the  language  of  the  statute  is 
plain .  Ita  language  is  to  be  interpreted  accord- 
ing to  its  usual  meaning  at  the  time  of  passing 
the  statute,  and  no  construction  can  be  given 
it  rendering  a  pan  of  the  words  meaningless. 

Metropolitan  M.  Co.  v.  Moore,  121  U.  6.  55B- 
572,  30  L.  ed.  1022-1026;  The  Ahbottford,  98 
U.  S.  440-444,  25  L.  ed.  168,  169;  Minor  v. 
Mechanics  Bank  of  Alexandria,  26  U.  S.  1  Pet 
46-64,  7  L.  ed.  47-55;  MaUlard  v.  Latrrenee, 
57  U.  8.  16  How.  251-261,  14  L.  ed.  925-^930: 
Piatt  V.  Union  Pac.  R.  Co,  99  U.  S.  48-58.  25 
L.  ed.  424-427;  Washington  Market  Co,  v.  Hoff- 
man, 101  U.  S.  112-115,  25  L.  ed.  782,  788. 

If  the  jurisdiction  oi  the  court  should  be 
I  limited  under  this  section  to  appeals  from  pre. 
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liminaiy  injunction,  the  words  *'ar  decree/' in 
section  7,  become  not  only  superfluous,  but 
also  entirely  incorrect 

The  difference  between  the  three  different 
determinations  of  the  court  of  equity  in  the 
progress  of  a  suit,  namely,  "prefimmary  in- 
junction," "interlocutory  decree,"  and  "flnal 
decree,"  is  well  shown  in  Worden  v.  Starts^ 
121  U.  S.  14-19,  80  L.  ed.  853-855. 

See  also  Lodge  ▼.  Twdl,  9upra;  Beebe  t. 
SvueU,  60  U.  8.  19  How.  283-285,  15  L.  ed. 
668;  Fierkins  v.  Faurniguet,  55  U.  S.  14  How. 
81&-323.  14  L.  ed.  485-439. 

In  the  following  patent  cases  a  decree  at 
final  hearing,  ordering  an  injunction  and  re- 
ferring the  case  to  a  master  for  an  accounting, 
is  expressly  spoken  of  as  an  "interlocutory 
decree,"  while  the  decree  based  on  the  master^s 
report  is  called  the  "final  decree." 

Magowan  v.  New  York  Belting  A  P,  Go,  141 
U.  8.  882-337,  85  L.  ed.  781-783;  MeOreary  v. 
Pennsylvania  Canal  Co.  141  U.  8.  459,  460, 
85  L.  ed.  817;  ^.  Qermain  v.  Brunswick,  135 
U.  8.  227,  228,  84  L.  ed.  122;  Tale  Lock  Mfg, 
(h.  Y,  Berkshire  Nat,  Bank,  185  U.  S.  842-844. 
84  L.  ed.  168-170;  Comelj/  v.  Marckwald,  131 
U.  8.  159,  160,  38  L.  ed.  117;  CoUins  Co,  v. 
Coes^  130X7.  8.  56-64, 82  L.  ed.  858;  HurVmt  ▼. 
ScMllinoer,  180  U.  8.  456-458,  82  L.  ed.  1011, 
1012;  McCormiek  v.  Whitmer,  129  U.  8.  1,  2, 
82  L.  ed.  598,  598;  Orescent  Brew.  Co,  t.  Gott- 
fried, 128  U.  8.  158-168,  82  L.  ed.  890-893; 
Potter  V.  Mack,  8  Fish.  Pat.  Cas.  428. 

In  Walker  on  Patents,  §g  644-649,  the  dis- 
tinction is  fully  drawn:  "An  interlocutory 
decree  in  an  equity  patent  case  is  a  decree 
which  adjudges  that  the  patent  sued  upon  is 
valid,  and  that  the  defendant  has  infringed  it, 
and  that  a  master  in  chancery  take  and  report 
an  account  of  the  profits,  .  ,  .  and  of  the 
damages,  .  .  .  and  sometimes  that  the  de> 
fendant  be  permanently  enloined  from  further 
infringement.  Ko  appeal  from  such  a  decree 
lies  to  the  supreme  court.  Until  a  final  decree 
has  been  made  for  a  specific  money  recovery, 
In  pursuance  of  an  account  of  profits  and  dam- 
ages, the  case  is  within  the  control  of  the 
court" 

The  grant  of  a  preliminair  injunction  is  not 
spoken  of  as  a  "decree"  at  all. 

Walk.  Pat.  g§  658-662. 

Robinson  on  Patents,  §§  1181,  1182,  is 
equally  clear  on  this  subject. 

The  above  citations  seem  to  show  conclusive- 
ly what  is  the  established  meaning  of  the 
words  "interlocutory  decree."  In  the  case  at 
bar  the  court  certainly  entered  a  decree, 
from  which  an  appeal  was  taken;  and  this 
decree  certainly  granted  an  injunction.  There 
can  be  no  dispute  about  that.  And,  further- 
more, it  was  an  "interlocutory  decree." 

Barnard  v.  Qihson,  48  U.  8.  7  How.  650,  12 
L.  ed.  857;  Humiston  v.  Stainthorp,  69  U.  8. 
2  Wall.  106, 17  L.  ed.  905. 

As  the  decree  in  the  case  at  bar,  therefore, 
was  an  "interlocutory  decree"  and  "granted  an 
injunction,"  it  is  a  case  which  comes  within 
the  express  language  of  section  7  of  the  statute, 
and  also  within  the  intention  of  Congress. 

The  circuit  court  has  entered  a  decree;  if  this 
decree  is  an  "Interlocutory  decree."  the  court 
plainly  has  jurisdiction  under  section  7  of  the 
statute,  as  the  decree  grants  an  injunction .    If, 
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on  the  other  hand,  this  decree  is  a  "final  de- 
cree," then  the  court  has,  of  course,  jurisdic- 
tion under  section  6  of  the  Act,  which  makes 
this  court  an  appellate  court,  with  jurisdiction 
"to  review  by  appeal  or  by  writ  of  error  final 
decisions  of  the  district  court  and  the  existing 
circuit  courts."  The  decree  of  the  circuit 
court  iti  this  case  must  be  of  either  one  kind  or 
the  other,  for  there  are  no  other  kinds  of  de- 
crees known  to  the  law. 

Dan.  Ch.  Pr.  5lh  ed.  986;  Story,  Eq.  PL 
10th  ed.  §  408a;  8eton,  Decrees,  4th  ed.  p.  2; 
Fost.  Fed.  Pr.  §  318.  8ee  Whitman  SaddU 
Co.  V.  Smith,2S  Fed.  Rep.  414, 416, where  Jvdge 
Shipman  says:  "Let  there  be  an  Interlocutory 
decree  for  an  injunction  and  an  accounting." 

Messrs,  Payson  E.  Tucker  and  Charles 
F.  Perkins  for  appellee. 

Aldrich»  District  Judge,  delivered  the  opin- 
ion of  the  court: 

The  opinion  of  this  court,  through  Colt, 
Circuit  Judge,  was  rendered  upon  the  general 
merits  involved,  February  2,  1892,  and  the 
case  is  reported  in  Bichmond  v.  Atwood,  48 
Fed.  Rep.  910,  5  U.  8.  App.  1,  and  is  now  be- 
fore us  upon  a  motion  for  rehearing,  and  a  pe- 
tition that  the  questions  of  merit  he  certified  to 
the  supreme  court.  Upon  rear^ment  of  the 
foregoing  motion,  the  question  is  raised  as  to 
the  right  of  this  court  to  entertain  an  appeal  at 
the  stage  of  the  proceeding  reached  in  this 
cause:  and,  in  the  event  that  jurisdiction  ex- 
ists, the  further  question  is  presented  whether 
the  mandate  of  this  court  should  direct  a  final 
disposition  of  the  cause  in  the  court  below. 

After  considering  the  briefs  and  rearguments. 
we  find  no  reason  for  doubting  the  correctness 
of  the  conclusion  stated  in  the  former  opinion 
as  to  the  merits,  and  the  motion  for  a  rehear- 
ing and  the  petition  for  certification  to  the 
supreme  court  are  denied,  and  we  do  not  feel 
called  upon  to  add  anything  to  the  reasons  al- 
readv  stated  upon  this  branch  of  the  case. 

The  questions  of  jurisdiction  and  scope  of 
mandate,  however,  not  having  been  raised  on 
the  former  arguments,  or  considered  in  the 
opinion,  seem  not  only  to  demand  our  atten- 
tion, but  that  we  should  state  our  reasons  at 
some  length. 

Section  7  of  the  Act  of  March  3, 1891,  creat 
ing  the  circuit  court  of  appeals, provides:  "Thai 
where,  upon  a  heariD^  in  equity  in  a  district 
court,  or  in  an  existing  circuit  court,  an  in- 
iunction  shall  be  grantra  or  continued  by  an 
interlocutory  order  or  decree,  in  a  cause  in 
which  an  appeal  from  a  final  decree  may  be 
taken  under  the  provisions  of  this  Act  to  the 
circuit  court  of  appeals,  an  appeal  may  be 
taken  from  such  interlocutor^^  order  or  decree 
granting  or  continuing  such  injunction  to  the 
circuit  court  of  appeals;"  and.  in  order  that 
such  right  of  appeal  should  be  the  more  highly 
remedial  in  favor  of  the  party  aggrieved,  it 
was  further  provided,  in  the  same  section,  that 
"it  shall  tsKe  precedence  in  the  appellate 
court." 

Of  course,  in  our  endeavor  to  ascertain  the 
meaning  of  this  section  of  the  statute,  we  must 
bear  in  mind  that,  prior  to  its  enactment,  an 
appeal  from  an  interlocutory  injunction  order 
was  unknown  in  the  Federal  courts.  Having 
in  view,  therefore,  this  rule  of  law  and  the 
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plain  languflg^e  of  the  statute;  coDsidering  also 
that  the  purpose  of  the  lawmaker,  plainly  ex- 
pressed, was  to  give  a  right  of  appeal,  not  con- 
ferred by  the  general  provisions  of  the  statute 
as  to  appeals  from  final  decision, —  it  seems  to 
us  evident  that  it  was  intended  to  remove  the 
restriction,  and  extend  the  rigbt  to  all  that 
class  of  interlocntory  orders  ana  decreaes  which 
interfere  with  the  possession  of  property,  or 
operate  in  restraint  of  a  party's  business. 

Since  Sir  William  Blacksl one's  day,  at  least, 
decrees  and  orders  in  equity  prooeedines  have 
only  been  subject  to  one  division,  and  have 
been  classed,  generally,  either  as  final  or  inter- 
locutory decrees  or  orders;  and  an  "interlocu- 
tory decree"  has  been  repeatedly  defined 
as  an^  decree  made  before  final  decision, 
and  for  the  purpose  of  ascertaining  matter 
of  law  or  fact  preparatory  to  a  final  decree. 
Blackstone  says,  (vol.  2,  p.  452:)  "The  chan- 
cellor's decree  is  either  interlocutory  or  final;" 
and  in  Harrison's  Practice  in  Chancery,  (vol.  1, 
p.  622,)  it  is  said  that  "a  decree  is  either  final 
or  interlocutonr."  A^in,  Barb:  Ch.  Pr.  826: 
"Decrees  are  of  two  kinds, — interlocutory  and 
final.  An  interlocutory  decree  is  properly  a 
decree  pronounced  for  the  purpose  of  ascer- 
taining matter  of  law  or  fact  preparatory  to  a 
final  decree." 

In  Beton  on  Decrees,  (page  1,)  it  is  said: 
••Decrees  arc  either  final  or  interlocutory.  If 
the  decree  determined  all  the  questions  In  is- 
sue between  the  parties,  and  did  not  adjourn 
anv  matter  for  further  consideration,  it  was 
called  a  •final  decree.'  In  strictness,  however, 
a  decree  was  said  to  be  'interlocutory'  until  It 
was  signed  and  enrolled.  For.  Rom.  182.  But 
ordinarily  it  has  been  termed  'interlocu- 
tory' when  it  was  pronounced  for  the  purpose 
of  ascertaining  matter  of  law  or  of  fact  previ- 
ously to  a  final  decree." 

It  is  quite  clear  that  this  single  division  of 
decrees  into  two  classes,  and  two  only,  interloc- 
utory and  final,  has  been  generally  accepted 
by  lawyers  and  judges  in  this  country  and 
England.  1  Newland,  Ch.  Pr.  822;  Seton.  De- 
crees, 2;  Kerr,  Inj.  11, 12;  High,  Inj.  §  1694; 
Adams,  Eq.  375;  Dan.  Ch.  Pr.  986;  Fost.  Fed. 
Pr.  §  818;  Walker,  Patents,  §§  644,  649;  Rob. 
Patents,  g§  1131, 1132;  2  Madd.  Ch.  Pr.  462; 
KaM  V.  WhiUick,  8  Wend.  224;  Jenkim  v. 
Wild,  14  Wend.  589;  Forgay  ▼.  (kmrad,  47  U. 
S.  6  How.  201,  12  L.  ed.  &4;  Barnard  v.  Oib- 
son,  48  U.  8.  7  How.  650,  12  L.  ed.  857;  Per- 
kins V.  Foumimtet,  55  U.  8.  14  How.  818, 14 
L.  ed.  485;  Beebe  v.  Russell,  60  U.  8.  19  How. 
288,  15  L.  ed.  668;  Humiston  v.  Stainthorp,  69 
U.  8.  2  Wall.  106,  17  L.  ed.  905;  Milwaukee  A 
M,  R  Co,  V.  Boutter,  69  U.  8.  2  Wall.  610, 
521, 17  L.  ed.  900,  903;  Wordm  v.  Searls,  121 
U.  8.  14,  80  L.  ed.  858;  Crescent  Brew.  Oo,  v. 
QottfrUd,  128  U.  8.  168,  163,  82  L.  ed.  890, 
898;  McGormick  v.  Whitmo',  129  U.  8.  1,  2,  82 
L,  ed.  598,  598;  HurUmt  v.  SchiUinger,  180  U. 
S.  466,  458,  82  L.  ed.  1011,  1012;  CoUins  Co, 
V.  Goes,  180  U.  S.  68,  64.  82  L.  ed.  868;  Cor- 
nely  v.  Marekwald,  181  U.  8.  159,  160.  88  L. 
ed.  117;  Keystone  M.  dk  L  Co.  v.  Martin,  182 
U.  8.  91.  83  L.  ed.  276;  Lodges.  Twell,  135 U. 
8.  282,  84  L.  ed.  153;  St.  Germain  v.  Bni7is- 
wick,  185  U.  8.  227,  228,  84  L,  ed.  122;  TaU 
Lock  Mfg,  Co.  v.  Berkshire  Nat  Bank,  185  U. 
8.  342,  844,  84  L.  ed.  168, 170;  Magowan  t. 
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New  York  Belting  d  P.  Co,  141  U.  &  888. 887. 
35  L.  ed.  782,  788;  MoOrea/ry  v.  Penneylvania 
Canal  Co.  141  U.  8.  459,  460.  85  L.  ed.  817; 
Whitman  Saddle  Co,  v.  SmilJi,  88  Fed.  Rep. 
414,  416;  Pott&r  v.  Maok,  8  Fish.  Pat  Caa.  428; 
MeViekarY.  Wolcott,  ^  iQ\m%,  510;  Bennett'^. 
Hetherington,  41  Iowa»  142;  Morgan  v.  Boss, 
22  N.  J.  Eq.  583,  593. 

It  will  be  observed,  from  an  examination  of 
the  cases  in  the  Supreme  Court  of  the  United 
States,  that  a  decree  in  patent  cases,  declaring 
the  patent  in  question  valid,  and  that  it  has 
been  infringed,  and  for  an  injunction  and  an 
accounting,  has  uniformly  been  referred  to  as 
an  interlocutory  decree,  and  the  cases  are  nu- 
merous, like  BamMxl  v.  Gibson,  Forgay  v. 
Conrad,  Humiston  v.  Stainiftorp^  Milwaukee  4k 
M.  B.  Co.  V.  Sautter,  BeebeY.  BussdL^  and 
Keystone  M.  db  1.  Co.  v.  Martin,  supra,  where, 
upon  an  appeal  from,  a  decree  determining  the 
general  property  right,  granting  an  injunction, 
and  an  order  for  an  accounting  before  a  mas- 
ter, it  has  been  held  that  the  decree  was  not 
final  or  appealable. 

It  is  true  that  the  cases  in  the  Supreme 
Court  are  baaed  upon  a  different  statute,  and 
in  unmistakable  language  deny  the  right  of  ap- 
peal from  interlocutory  decrees.  But  they  are 
for  that  reason  none  the  less  significant,  as 
showing  what  has  been  understood  as  the  line 
between  interlocutory  and  final  decrees.  We 
must  assume  that  Congress  used  the  term  ''in- 
terlocutory order  or  decree."  in  this  connection, 
in  its  common  and  well-understood  sense,  and 
as  intending  the  line  of  distinction  accepted 
and  interpreted  by  the  Federal  courts;  and  it 
follows  that  all  injunction  orders  and  decrees 
which  were  interlocutory,  and  not  final,  with- 
in the  meaning  of  the  old  statute,  and  for  that 
reason  not  appealable,  are  interlocutory  under 
the  new  statute,  and  therefore,  by  the  same 
logic  and  upon  the  same  reasoning,  are  ap- 
pealable. 

We  think  the  term  * 'interlocutory  order  or 
decree"  was  used  in  its  broadest  sense,  and 
that  the  purpose  of  Congress  was  to  confer  the 
right  of  appeal  from  any  decree  or  order  grant- 
ing an  injunction,  at  any  stas^e  of  the  proceed- 
ing, whether  technically  preliminary,  interloc- 
utory, or  final. 

As  already  said,  we  think  the  term  was  used 
in  its  broadest  sense,  and,  in  our  opinion,  full 
scope  should  be  given  to  this  provision  of  the 
statute,  to  the  end  that  anv  party  aggrieved  by 
any  order  or  decree  granting  an  injunction,  at 
any  stage  of  the  proceeding  may  have  a 
speedy  remedy  by  appeal.  It  is  plain  that  the 
policy  intended  to  be  emphasized  b^  this  stat- 
utory exception  to  the  general  provision  of  the 
statute  and  the  rule  of  law,  limiting  the  right 
of  appeal  to  final  decision,  is  this:  that  as  in- 
junction orders  deprive  parties  of  the  posses- 
sion and  control  of  property  and  business, 
and,  in  case  of  error,  work  irreparable  mischief 
and  great  injustice,  the  parly  upon  whom  the 
order  operates  should  have  an  earlv  opportu- 
nity to  have  the  record  examined  by  the  ap- 
pellate court,  and,  if  error  is  discovered,  to 
have  it  corrected  without  the  delay  necessarily 
incident  to  litigation  in  its  various  stages  be- 
fore reaching  final  judgment. 

As  the  statute  in  question  undertakes  to  in- 
troduce a  new  feature  in  Federal  procedure. 
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by  eonf erring  the  rieht  of  appeal  from  certain 
orders  and  decrees  before  nnal  decision,  we 
have  approaclied  .a  consideration  of  its  scope 
and  effect  with  caution;  and,  in  view  of  the 
doubt  which  always  comes  from  entering  new 
fields,  it  is  very  gratifying  to  learn  that  the  cir- 
cuit court  of  appeals  in  the  fifth  circuit  has,  in 
a  similar  case,  adopted  the  same  construction 
in  a  forcible  opinion  recently  rendered  by  Par- 
dee, Circuit  Judge,  in  DtidUy  E,  Jones  County 
y.  Munger  Improved  Cotton  Maeh,  Mfg,  Co.  60 
Fed.  Bep.  785,  2  U.  S.  App.  188. 

The  remaining  question,  however,  is  more 
troublesome,  especially  in  view  of  the  conclu- 
aion  reached  by  the  same  court,  in  the  same 
case,  that  the  mandate  to  the  court  below  should 
go  to  the  injunction  order  merely.  Although 
the  report  of  the  case  fails  to  show  how  fully 
the  question  was  considered  upon  argument, 
and  the  opinion  presents  no  discussion  thereof, 
we  have  given  due  consideration  to  its  weight 
as  an  authority,  but  still  feel  bound  to  an- 
nounce a  different  conclusion  upon  the  same 
question. 

At  the  outset,  we  must  notice  that  there  are 
many  instances  where  cases  of  this  character 
have  been  before  the  supreme  court,  upon  a 
fuU  record,  in  which  complete  relief  has  not 
been  granted.  But  it  must  be  observed  that 
the  Allure  to  afford  relief  resulted  from  the 
limitation  in  the  older  statute,  which  conferred 
the  right  of  appeal  from  final  dedsion  only, — 
the  court,  unaer  such  statute,  having  no  ap- 
])ellate  Jurisdiction  to  review  and  furnish 
either  i>artial  or  full  relief  until  after  final  de- 
cision. The  failure  to  make  final  disposition 
did  not  result  from  a  lack  of  power  in  a  court 
having  appellate  jurisdiction  to  afford  complete 
relief,  but  from  a  total  lack  of  jurisdiction,  at 
such  a  stage  of  the  proceeding,  to  entertain  the 
appeal,  or  to  afford  any  relief  whatever.  The 
former  decisions  and  practice  in  the  Federal 
courts,  therefore,  by  reason  of  this  distinction, 
iiave  no  force  whatever  upon  the  question 
'v^hetber  a  court  having  statutory  appellate 
jurisdiction  to  review  at  interlocutonr  stages, 
and  having  the  complete  record  of  a  luU  hear- 
ing upon  the  general  merits,  may  proceed  to 
correct  the  fundamental  error,  and  finally  dis- 
pose of  the  case  in  the  manner  in  which  it 
should  have  been  disposed  of  in  the  court  be- 
low. 

No  practice  having  been  adopted  by  the  su- 
preme court  upon  this  subject,  for  the  reason 
stated,  that  heretofore  the  statutory  right  of 
appeal  did  not  exist  we  get  no  aid  from  the 
reported  cases  in  that  court.  We  must  assume 
that  Congress,  In  furnishing  equitable  remedy 
by  appeal,  had  reference  to  the  equity  svstem 
as  understood  and  practiced  in  England,  and 
as  adopted  and  applied  to  our  own  institu- 
tions; and,  in  determining  the  power  and  the 
duty  which  result  from  this  legislation,  we 
must  look  to  the  English  sj^stem,  usage,  and 
practice,  and  to  the  decisions  of  our  state 
courts,  wheite  a  similar  right  of  appeal  from 
such  decrees  has  been  conferred  by  statute.  It 
is,  of  course,  well  understood  that  a  court  of 
equity  is  to  decide  on  the  law  and  fact,  {Le 
Oueny,  Oouvemeur,  1  Johns.  Cas.  500,  506.  1 
Am.  Dec.  131;)  and  that  an  appeal  in  equity 
is  an  appeal  upon  the  law  and  fact  involved  in 
the  cause,  (Adams,  £q.  875;)  and  that,  "in 
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absence  of  any  restrictive  clauses,  every  appel- 
late tribunal  is  clothed  with  all  the  powers  of 
the  tribunal  appealed  from,  and  is  bound  to 
exercise  them  upon  the  same  principles," 
(Brigqt^  Petition,  29  N.  H.  558;)  and  "  ordina- 
rily, from  the  nature  of  judgments,  the  decisioa 
of  an  appellate  tribunal  must  have  as  great  force, 
at  leasi,  as  the  judgment  of  the  inferior  tribu- 
nal upon  the  same  matter  would  have  had  if 
no  appeal  had  been  taken."  Blake  v.  Orford, 
64  N.  a  802. 

Unquestionably  the  circuit  court  upon  the 
hearing  therein  might  have  found  the  facts 
against  the  complainant  and  dismissed  the  bUl, 
and  the  question  presented  is^whether  this  court, 
having  an  appeal  before  it  involving  the  same 
record  and  the  same  facts,  may,  if  error  is  found 
upon  the  general  question  of  right,  proceed  to 
do  what  the  court  oclow  should  have  done;  or 
shall  this  court,  although  it  has  examined  the' 
record,  and  determined  the  right  under  the 
patent  the  other  way,  simplv  dissolve  the  in- 
junction, permit  the  accounting  to  go  on,  and» 
after  the  useless  expense  and  annoyance  inci- 
dent to  such  an  investigation,  upon  re-exami- 
nation of  the  same  record,  by  the  same  court, 
put  in  execution  the  right  which  it  had  nec- 
essarily determined  in  the  appeal  theretofore 
considered?  In  our  view,  the  accounting  could 
in  no  way  aid  the  final  execution  of  the  right 
aliead]^  ascertained  by  this  court,  and  under 
such  circumstances  would  be  worse  than  idle; 
and  a  rule  which  would  permit  such  circuity 
and  circumlocution  is  unnecessary,  and  would 
not  be  useful  to  either  of  the  parties  or  the 
court  Now,  this  case  must  be  distinguished 
from  the  class  of  cases  where  the  injunction  is 
preliminary,  and  granted  upon  the  bill,  or 
where  there  is  only  a  partial  hearing  upon  the 
merits,  or  where  the  record  is  incomplete,  or 
evidence  is  excluded  which  should  have  been 
considered.  We  are  not  called  upon  to  decide 
as  to  the  scope  of  the  mandate  under  such  cir- 
cumstances, but  it  is  probable  that  no  one 
would  contend  that,  as  an  invariable  rule,  it 
should  go  to  a  final  disposition  of  the  cause 
upon  its  merits.  Deas  v.  Thome,  8  Johns. 
543;  Huntington  v.  Nieoll,  Id.  566. 

It  is  quite  probable,  indeed  quite  clear,  that 
a  distinction  would  be  made  between  injunc- 
tions granted  preliminarily  as  a  matter  of  dis- 
cretion, and  a  decree  for  an  injunction  granted 
upon  the  final  determination  of  a  particular 
right;  and  the  general  rule  that  an  appellate 
court  interferes  reluctantly  with  injunctions 
granted  in  limine  as  a  matter  of  discretion 
should  not,  in  our  view,apply  to  an  appeal  under 
the  statute  from  an  interlocutory  decree  for  a 
perpetual  injunction  based  upon  a  final  deter- 
mination of  the  substantial  property  right  in  a 
patent  cause.  In  the  case  under  consideration, 
the  hearing  in  the  circuit  court  upon  the  mer- 
its, as  to  the  validitv  and  the  infringement  of 
the  patent,  was  full  and  complete,  and  the 
general  property  right  was  determined,  so  far 
as  it  could  be  done  by  that  couri;  and  the  per- 
petual injunction,  the  order  to  account,  and 
the  appointment  of  the  special  master  were 
based  upon  such  determination  of  the  property 
right.  The  record  before  us  is  complete. 
Everything  is  here  for  our  consideration  which 
was  before  the  court  below.  We  must  ^o  to 
the  full  merits,  as  shown  by  the  record,  m  or* 
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(ler  to  determine  whether  the  interlocutory  de- 
cree for  a  perpetual  iDJuDction  la  founded  in 
error,  and  if  we  determine  the  property  right 
adversely  to  the  complainant,  the  injuoction 
should  be  dissolved;  and  no  suiBcient  reason 
has  been  suggested  wh^  the  accounting — ^(o 
which  the  complainant  is  not  entitled,  and 
which  would  be  an  invasion  of  a  ri^bt,  and 
therefore  inequitable  and  improper,  under  our 
view  of  the  case — should  proceed. 

It  is  not  necessary  for  purposes  of  analogy 
to  enlarge  upon  the  well-understood  funaa- 
mental  truth  expressed  in  the  constitutions, 
statutes,  and  decisions  of  the  various  st&tes, 
that  the  system  of  common  law  and  equity  jur- 
isprudence of  England  prevail  in  this  country, 
so  far  as  the  same  are  not  repugnant  to  our 
institutions,  for  the  reason  that  Rule  90  of  the 
•supreme  court,  (adopted  by  this  court.  Rule  8,) 
regulating  the  practice  of  the  courts  of  equity 
of  the  United  States,  provides,  in  effect,  that, 
in  the  absence  of  an  express  rule  or  decision, 
the  practice  shall  be  regulated  by  the  practice 
of  the  high  court  of  chancery  in  England,  so 
far  as  the  same  may  be  reasonably  applied,  not 
as  positive  rules,  but  as  fumishiuj^  just  analo- 
gies. We  do  not  refer  to  this  as  nimishing  an 
absolute  rule  for  the  determination  of  rights, 
but  as  indicating  a  recognition  of  the  system  of 
practice  ordinarily  controlling  equitv  proced- 
ure m  the  Federal' courts.  It  may  still  further 
be  observed  that,  as  early  as  1818,  the  supreme 
court  in  determining  a  question  of  procedure, 
in  Robitiaan  v.  Campbell,  16  U.  S.  8  Wheat.  222, 
4  L.  ed.  876,  said:  '*The  court,  therefore, think, 
that,  to  effectuate  the  purposes  of  the  Legisla- 
lure,  the  remedies  in  the  courts  of  the  United 
Stales  are  to  be,  at  common  law  or  in  equity, 
.  .  .  according  to  the  principles  of  common 
law  and  equity  as  distinguished  and  defined  in 
that  country  from  which  we  derive  our  knowl- 
edge of  those  principles." 

And  in  1851,  in  Pennsylvania  v.  WJieeling  A 
B,  Bridge  Co.,  64  U.  S.  18 How.  518,  568,  14 L. 
ed.  249,  268,  it  is  said:  'The  rules  of  the  high 
court  of  chancery  of  England  have  been 
adopted  by  the  courts  of  the  United  States. 
.  .  .  The  usages  of  the  high  court  of  chancery 
in  England,  whenever  the  jurisdiction  is  exer- 
cised, govern  the  proceedings.  This  may  be 
said  to  be  the  common  law  of  chancery,  and 
since  the  organization  of  the  government  it  has 
been  observed." 

See  also  U.  S.  Rev.  Slat.  §  918;  Vatlier  v. 
Hinde,  82  U.  S.  7  Pet.  252.  274.  8  L.  ed.  675, 
688;  Bein  v.  Heath,  53  U.  8. 12  How.  168,  178. 
1 8  L.  ed.  989,  948.  And  to  the  same  effect  in 
the  state  courts:  Newark  <fe  H.  F.  R,  Co,  v. 
Neioark.  28  N.  J.  Eq.  515, 517;  StaUv,  Rollins, 
8  N.  H.  650;  Pierce  v.  State,  18  N.  H.  586; 
Connecticut  River  Lvmber  Co.  v.  Olcott  Falls 
( 'o.  65  N.  H.  290;  Le  Chien  v.  Gouverneur,  1 
Johns.  Cas.  486,  608.  1  Am.  Dec.  121. 

In  (he  case  last  referred  to  Chancellor  Kent 
says  (page  508):  ' 'Our  system  of  jurisprudence 
is  borrowed  from  the  Enelish  system,  and  in 
all  its  great  outlines,  as  well  as  in  its  subordi- 
nate parts,  is  happily  modeled  after  that  admi- 
rable monument  of  the  experience  and  wisdom 
of  ages."  See  also  **note  by  the  court"  in 
Thomson  ▼.  Wooster,  114  U.  S.  112,  29  L.  ed. 
107. 

Of  course.  It  is  understood  that  this  adoption 
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is  subject  to  the  limitation  that  It  must  be  in 
keeping  with  the  principles  of  our  institutions, 
and  subject  to  the  Acts  of  Ck>ngress,  limiting 
and  enlarging  the  same,  as,  for  instance,  the 
old  statute  limiting  the  right  of  appeal,  con- 
trary to  the  Englisn  system,  to  appeals  from 
final  decrees.  But  now  that  this  limitation  ii 
lemoved,  and  the  right  of  appeal  from  inter- 
locutory injunction  oniers  and  decrees  has  been 
created  by  stature  as  in  England,  without  any 
restriction  as  to  the  manner  in  which  equity 
and  justice  shall  be  administered  thereunder, 
it  only  remains  to  inquire  what  the  chancery 
practice  of  England  has  been  in  this  respect, 
and  whether  the  same  may  reasonably  be  ap- 
plied as  consistent  with  our  institutions,  and 
as  a  matter  of  convenience  and  safety  in  equity 
procedure  in  this  jurisdiction. 

In  England,  any  person  aggrieved  by  a  de- 
cree or  order  of  the  court  of  chancery  is  entitled 
as  a  matter  of  right  to  appeal  to  the  house  of 
lords  (2  Dan.  Ch.  Pr.  4th  ed.  1471),  and,  ia 
practice,  this  right  extends  to  interlocutory  de- 
crees (Id.  1492;  Forgay  v.  Conrad,  47  U.  8.  6 
How.  201,  205,  12  L.  ed.  404,  406),  and  later 
(14  and  15  Vict.  chap.  68,  §  10)  this  right  was 
extended  to  decisions,  decrees,  and  orders  of 
the  court  of  appeals. 

Mr.  Daniell,  speaking  of  the  right  of  appeal 
from  interlocutory  decrees,  says  (page  1492, 
Id.):  "Appeals  from  courts  of  equity  by  peti- 
tion differ  from  appeals  by  writ  of  error  mm 
the  judgments  of  the  courts  of  law,  which  will 
only  lie  where  the  judgment  is  final.  The 
reason  for  this  distinction  is  stated  to  be  that 
courts  of  equity  often  decide  the  merits  of  a 
case  in  intermediate  orders,  and  the  permitting 
of  an  appeal  in  the  earlv  stage  of  the  proceecU 
ings  frequently  saves  the  expense  of  further 
prosecuting  the  suit." 

See  also  2  Smith,  Ch.  Pr.  2d  ed.  p.  40; 
McNeiU  V.  CaliiU,  2  Bligh,  N.  S.  816. 

Indeed,  it  seems  to  have  been  the  practice, 
from  an  early  period,  in  the  house  of  lords, 
to  direct  a  final  disposition  of  causes  before  it 
with  a  full  record,  upon  appeal  from  interloc- 
utory orders  and  decrees  based  upon  a  hearing 
upon  the  merits  below,  whenever  it  was  found 
that  there  was  no  equity  in  the  complainant's 
cause;  and  the  action  of  the  appellate  court  in 
this  respect  was  not  confined  to  causes  in  which 
it  concurred  with  the  chancellor  from  whom 
the  appeal  was  taken,  but  extended  to  instances 
where  the  findings  were  reversed  upon  an  ex- 
amination of  the  record.  Boitchier  v.  Taylor^ 
4  Bro.  P.  C.  708;  Governors  of  Stephens  Hos- 
pital V.  8u>an,  6  Bro.  P.  C.  429;  EUis  v. 
Segrave,  7  Bro.  P.  C.  881;  WhiU  v.  Lightbume, 
4  Bro.  P.  C.  181;  ScribblehiU  v.  Brett,  Id.  144; 
McCftnn  v.  O^FerraU,  8  Clark  &  F.  80;  Rous  v. 
Barker,  4  Bro.  P.  C.  660. 

The  ci»sc  of  MeCann  v.  (/Ferrall,  supra,  was 
before  the  house  of  lords  in  1840,  and,  al- 
though in  that  case  the  matters  involved  were 
not  finally  disposed  of  by  decree,  the  lord 
chancellor  states  the  rule,  with  the  reasons  for 
it  (page  66),  saying:  "Now,  my  lords,  the 
usual  course  of  proceeding  in  this  house,  in  ar- 
ranging the  minutes  of  the  decree,  has  been  to 
declare  the  principles  upon  which  the  decree 
is  to  be  founded.  .  .  .  That,  however,  has 
been  found  to  lead,  sometimes,  to  repetition  of 
appeals.  .  .  .  Where,  therefore,  it  is  poesihle. 
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I  think  It  more  expedient,  snd  more  calculated 
to  save  expense  to  the  parties,  that  this  house, 
in  making  its  order,  should  frame  the  decree 
in  such  a  manner  as  to  prevent  the  necessity  of 
any  further  reference  to  the  court  below." 

This  practice  is  by  no  means  new  in  the 
equity  jurisprudence  of  our  own  country.  In 
a  very  early  case  in  New  York,  involving  in- 
terests of  great  magnitude, — Le  Quen  v.  Qouv- 
erneur,  supra  (1800), — and  at  a  period  when 
Chancellor  Kent  was  a  member  of  the  court  of 
errors,  the  question  was  under  consideration 
as  to  the  measure  of  relief  to  be  afforded  upon 
an  appeal  from  an  interlocutory  order  directing 
the  trial  of  an  issue  at  law.*  The  appellate 
court  determined  that  the  complainant  had  no 
equity,  and  after  much  argument  and  full 
Consideration,  which  involved  a  review  of  the 
English  cases  and  the  practice  of  the  house  of 
lords,  proceeded  to  final  judgment,  and  dis- 
missed the  bill.  The  question  was  one  of  new 
impression  in  the  American  courts,  and  three 
judges  rendered  opinions  in  the  cause;  Kent, 
J.,  in  the  course  of  a  luminous  opinion  <page 
608),  saying:  "It  is  the  settled  rule  of  the 
bouse  of  lords  in  England,  upon  appeals, 
always  to  give  such  a  decree  as  the  court  below 
ought  to  have  given.  This  is  the  great  and 
leading  maxim  in  their  system  of  appellate  iu- 
risprodence,  and  instances  are,  accordingly, 
very  frequent,  in  which  the  lords,  on  appeals 
from  interlocutory  orders  in  chancery,  have 
reversed  the  order,  and  decided  fully  on  the 
merits." 

Again  he  says,  (page  608:)  ''Their  power 
on  appeals  is  exercised  with  great  latitude  in 
digmiflsin^  the  bill,  or  modeling  the  relief,  or 
^ranting  it  conditionally,  as  may  best  answer 
the  ends  of  justice  and  the  exigencies  of  the 
case." 

Again,  (page  600:)  "Possessing  the  author- 
ity to  decide  finally,  I  think  we  oueht  to  exer- 
cise it  in  this  instance.  .  .  .  All  the  proofs  are 
before  us.  .  .  .  The  cause  is  as  ripe  here  as  it 
was  in  the  court  below,  for  ultimate  decision; 
and,  if  we  are  persuaded  in  our  own  minds 
that  the  facts  before  us  can  never  support  the 
allegations  of  fraud,  we  ought  to  say  so,  and 
put  an  end  to  the  contention." 

And  in  the  same  line  and  to  the  same  effect 
Radcliff, «/.,  says,  (page  499:)  "I  have  also  no 
doubt  that  this  court  may  proceed  further,  if 
it  appear  that  the  merits  are  fully  in  its  posses- 
sion, and  determine  finally  between  the  par- 
ties. That  such  is  the  power,  and  frequently 
the  practice,  of  the  house  of  lords  in  Eng- 
land, is  evident  from  the  cases  which  have 
been  cited.  ...  On  similar  appeals,  they 
aflSrm,  reverse,  or  alter  the  order  for  an  issue, 
and  sometimes  proceed  to  dismiss  the  bill,  or 
otherwise  decree  on  the  merits.  The  power 
of  this  court  is  the  same  in  this  respect.  I 
can  see  nothing  in  our  constitution  or  laws  to 
restrain  it.  ...  In  this  case,  the  propriety  of 
making  a  final  decree  arises  out  of  the  appeal 
itself,  which  brings  before  us  the  whole  merits 
of  the  cause." 

Again,  (page  600:)  "The  power  appears  to 
me  essential  to  a  court  of  appeal  in  the  last  re- 
sort, and  I  have  no  doubt  that  it  is  vested 
here." 

The  authority  last  referred  to  is  of  unusiial 
Value,  both  by  reason  of  its  involving  the  first 
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American  discussion  of  the  question,  and  from 
the  ^reat  learning  of  the  court  rendering  the 
opinion,  and  this,  together  with  the  fact  thnt 
a  full  report  of  the  case  (Johns.  Cas.  1800)  is 
not  easily  accessible,  would  seem  to  justify  the 
somewhat  extensive  quotations.  Five  years 
later  the  same  court,  turouf^h  Spencer,  «/.,  in 
Bush  V.  Livingston,  2  Cai.  Cas.  66,  2  Am. 
Dec.  816,  in  making  a  final  decision  of  the 
cause,  said,  (page  86:)  ''There  remains  only 
one  point  to  l)e  considered;  that  is,  whether  the 
court  will  finally  decide  the  cause.  In  the 
case  of  Gouverneur  v.  Le  Ghien,  this  court,  on 
an  appeal  from  the  order  of  the  chancellor, 
directing  an  issue,  finally  decided  the  cause, 
and  directed  the  complainants'  bill  to  be  dis- 
missed. It  did  so  on  precedents  from  the 
proceedings  of  the  house  of  lords  in  England, 
on  appeals  from  chancery,  and  because  the 
whole  merits  of  the  case  were  before  the 
court.  When  it  is  considered  thai  there  can 
be  no  further  proofs  in  the  cause,  that  the  whole 
merits  have  been  discussed  and  reviewed,  that 
it  will  save  litigation  and  expense,  lam  myself 
contented  to  be  bound  by  the  precedent  which 
has  bfen  made."  See  also  Btcbe  v.  Bank  of 
New  York,  1  Johns.  629. 

In  1823  the  doctrine  of  Le  Ouen  ▼.  Oovver- 
neur  was  referred  to  with  apparent  approval  in 
Dale  V.  Roosevelt,  6  Johns.  Ch.  266,  267,  2  L. 
ed.  117,  118,  and,  so  far  as  known,  the  practice 
obtained  in  New  York  until  the  adoption  of 
the  Code;  and  the  fact  that  a  different  practice 
has  prevailed  since  the  abridgment  of  the  right 
of  appeal,  as  said  in  Nincark  d  N.  T.  R.  Co. 
V.  Newark,  28  K.  J.  Eq.  619.  is  aside  from  the 
purpose.  In  Terhvne  v.  Colton,  12  K.  J.  Eq. 
812,  although  the  precise  question  under  cou- 
sideration  was  not  involved,  Elmer,  J,,  (page 
818,)  speaks  of  an  interlocutory  order  which 
involved  the  merits  of  the  case;  and  in  1872 
the  precise  question  which  we  are  now  con- 
sidering came  before  the  New  Jersey  court  of 
errors  and  appeals  in  the  case  of  Netoark  dk  N, 
T,  R,  Co.  V.  Mewaric,  23  N.  J.  Eq.  616. 

The  New  Jersey  statute  provided  that  "ail 
per8ons  aggrieved  by  any  order  or  decree  of 
the  court  of  chancery  mav  appeal  from  the 
same  or  any  part  thereof;'^  and  the  case  last 
referred  to  involved  l)oth  the  right  of  appeal 
from  an  interlocutory  order,  and  ihe  power  of 
the  court  to  conclude  the  cause  upon  its 
merits.  These  questions  received  careful  con- 
sideration by  the  chief  justice,  who  announced 
the  opinion  of  the  court,  not  only  sustaining 
the  nght  of  appeal,  but,  after  reviewing  the 
English  and  New  York  cases,  said,  (page  621:) 
"In  view  of  these  authorities,  I  can  entertain 
no  uncertain  opinion  with  regard  to  the  power 
of  this  court  to  deal  with  the  present  case  on 
its  merits."  Again:  "It  seems  to  me  that  this 
court  should  pass  upon  the  question  as  to  the 
equity  of  the  bill."  etc. 

Under  the  authorities,  and  the  equitv  prac- 
tice to  which  we  have  referred,  and  upon 
principle,  it  seems  to  us  clear  that,  while  the 
appellate  court  is  not  bound  by  an  inflexible 
rule  so  to  do,  it  may  in  its  discretion,  and 
should,  when  equity  so  requires,  make  full 
direction  as  to  the  manner  in  which  the  c^use 
shall  be  disposed  of  below.  No  special  or 
peculiar  conditions  have  been  suggested  as 
existing  in  this  case,   as  a  reason  why  th'* 
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mandate  should  not  be  as  broad  as  the  decree 
in  the  circuit  court;  but,  on  the  contrary,  as  it 
seems  to  us,  there  are  strong  equitable  reasons 
why  an  accounting  in  a  patent  case,  which  is 
incident  to  and  based  upon  a  finding  and  a 
decree  which  upon  the  record  appears  to  the 
appellate  court  to  be  erroneous,  should  not 
proceed;  and  it  is  our  conclusion,  as  the  full 
record  is  before  us,  upon  appeal  from  an  in- 
junction granted  by  an  interlocutory  decree, 
after  a  f ufl  hearing,  and  a  finding  which  under- 


takes to  finally  dispose  of  the  property  right 
involved,  that  we  should  direct  a  final  disposi- 
tion of  the  cause  in  accordance  with  the  yfew 
which  we  hold  upon  the  substantial  merits. 

It  therefore  follows  that  tJu  flnding$  qf  Utk 
Circvit  Court  are  mened,  ths  decree  for  an  in- 
juTictian  and  far  an  accounting  is  vactUed^  and 
it  is  ordered  that  a  mandate  issue  aeeordingif, 
and  with  further  direction  that  the  biU  &s  d^ 
missed. 
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Waldo  DANFORTH  et  al.,  Bxrs.,  etc.,  of 

Edward  G.  Brown,  Deceased,  i^. 

in  Err., 

V, 

NATIONAL  STATE   BANK  OP  EUZA- 

BETH. 

a  c.  a  A.  OS.) 

1.  The  dUicoiant  of  ne^oiljible  paper  ftt 
more  than  a  lawftil  rate  ef  lntereet» 

which  is  prohibited  in  the  case  of  national  banks 
by  tJ.  8.  Bev.  Stat.,  •  6197,  Inchides  porobase  of 
such  paper  as  well  as  loans. 

8.   The  fbrfUtare  ef  the  entire  Interest 

under  U.  8.  Bey.  Stat.,  I  6108,  on  the  purchase  of 
a  draft  by  a  national  bank  at  a  usurious  discount 
iB  available  as  a  defense  to  a  prior  aoceptor  of 
the  draft. 

8«  A  deduetlon  of  the  amount  of  the  nn* 
lawful  dlseonnt  taken  hy  a  national 
bank  on  the  purchase  of  a  draft  cannot  be 
made  from  the  face  Talue  of  the  draft  In  an  ac- 
tion thereon. 

4*  The  fdrlSsltare  of  Interest  by  a  ni^ 
tional  bank  on  a  parchase  of  negotiable 
paper  at  an  unlawful  discount  extends  to  that 
acorulnflr  after  maturity. 

5*  A  ipeneral  payment  cannot  be  ap- 
plied hy  a  national  bank  to  interest 
which  has  been  forfeited  by  taking  unlawful 
diBCOunt. 

-    (November  18, 1881.) 

ERROR  to  the  Circait  Conrt  of  the  United 
States  for  the  District  of  New  Jersey  to  re- 
view a  judgment  in  favor  of  plaintiff  in  an  ac- 
tion brought  to  recover  the  amount  of  certain 
drafts  and  interest  thereon  which  had  been  ac- 
cepted by  defendant's  testator.    Reversed, 

The  drafts  as  put  in  evidence  to  sustain 
plaintiff's  cause  of  action  were  nine  in  number 
and  were  all  time  drafts  without  interest;  and, 
although  maturing  at  different  times  and  hav- 
ing different  periods  to  run,  they  were  of  the 
same  general  character  as  the  one  of  which  the 
following  is  a  copy: 

♦1,498.  New  York,  Oct.  8,  1885. 

Four  months  after  date,  pay  to  the  order  of 

ourselves  fourteen  hundred  and  ninety-six  dol- 

NoCT.— For  note  on  purchase  of  notes  and  bills 
by  banks  as  distlnffuished  from  discounting,  see 
Nicholson  y.  National  Bank  of  Newcastle  (Ky.)  16 
luR.  A,  S28,  in  which  note  the  conflict  of  decisions 
is  shown. 
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Aooepted  and  payable  at  44  Broadway  (Room 


lars,  Talue  received,  and  charge  the  same  to 
account  of  Brainard  Bros. 

To  B.  G.  Brown,  Esq., 

44  Broadway. 
Looepte ' 
68)  N.  Y.  E.  G.  Brown. 

[Indorsed:]  Brainard  Bros. 

The  other  facts  are  stated  in  the  opinion. 

Before  Acheson,  Circuit  Judge,  and  Batler 
and  Wales,  District  Judges, 

Messrs,  A*  S.  Brown  and  James  R» 
Enffliah,  for  plaintiflfs  in  error: 

The  purchase  of  the  drafts  in  suit  was  a  dis- 
count within  the  meaning  of  the  Federal  stat- 
ute, and  the  difference  between  the  amount  of 
the  drafts  and  the  price  paid  was  the  agreed 
interest  reserved  upon  the  discount. 

National  Bank  of  OloversvUle  ▼.  Johnson,  104 
U.  S.  271,  26  L.  ed.  742;  Fleekner  y.  Bank  ef 
the  United  States,  21  TJ.  8.  8  Wheat  888,  5  L. 
ed.  681;  Atlantic  State  Bank  ▼.  Satenf,  82  N. 
Y.  291;  Pope  y.  Capital  Bank,  20  Kan.  440. 
27  Am.  Rep.  188. 

It  is  immaterial  that  the  drafts  discounted 
were  business  paper  which  a  state  bank,  acting 
under  the  laws  of  New  Jersey,  could  have  pur- 
chased at  15  per  cent  discount,  without  ylolat^ 
ing  an^  statute  of  the  state. 

National  Bank  of  OlowrsvUie  y.  Johnson^ 
supra;  Nash  v.  WhiU^s  Bank,  68  N.  Y.  896; 
Tiffaiw  V.  National  Bank  qf  Mo.  86  U. 
8.  18  Wall.  409,  21  L.  ed.  862;  Johnson  v.  Na^ 
tional  Bank,  74  N.  Y.  829,  80  Am.  Rep.  802. 

Reserving  interest  by  way  of  discount  at  the 
rate  of  15  per  cent  per  annum  forfeited  the  in- 
terest prior  to  maturity  agreed  upon  by  way 
of  discount,  and  included  and  carried  in  tlie 
face  of  the  drafts,  and  also  the  interest  upon 
the  face  amount  of  thefdraf ts,  from  and  after 
maturity,  which  the  drafts  would  have  carried 
by  operation  of  law  but  for  the  forfeiture. 

National  Bank  v.  Leufis,  81  N.  Y.  15;  F^rsi 
Nat.  Bank  of  Uniontown  v.  Stauffer,  1  Fed. 
Rep.  187;  Alves  v.  Bank,  8  Browne,  Nat. 
Bankr.  Gas.  452;  Guthrie  v.  Beid,  107  Pa.  251; 
Eintermister  v.  First  Nat.  Bank  of  Ohitten- 
ango,  64  N.  Y.  212;  Lucas  y.  Qotemment  Nat. 
Bank,  78  Pa.  228,  21  Am.  Rep.  17;  Brown  ▼. 
Second  Nat.  Bank,  72  Pa.  209. 

The  principal  of  the  indebtedness  of  tbe  de- 
fendants' testator  as  acceptor  of  the  drafts  was 
the  amount  advanced  on  the  discount,  and  not 
the  apparent  principal  stated  on  the  face  of  the 
drafts. 

The  forfeiture  prescribed  by  the  Act  for  the 
reservation  by  a  national  bank  of  ille^  in- 
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terest  can  be  aet  up  as  a  defense  by  any  person 
■ued  on  the  paper  nx>on  which  the  illegal  In- 
terest  waa  reserved. 

Ovthris  Y,  Bnd,  tupra;  Lebcmcn  Nat  Bank 
V.  Karmany^  98  Pa.  o5;  ZtieM  ▼•  Qot&mment 
JTat  Bank,  78  Pa.  281. 

Where  a  debtor  makes  a  payment  without 
designating  how  it  is  to  be  applied  the  credi- 
tor cannot  apply  it  to  the  discharge  of  illegal 
lotereat 

BartMomew  ▼.  Taw,  9  Faige,  165,  4  L.  ed. 
861;  Bank  cf  Cadit  ▼.  Slmnmom,  84  Ohio  6t 
149,  82  Am.  Rep.  864;  AdamM  ▼.  Mahnken,  6 
Gent  Rep.  64,  41  N.  J.  Eq.  882;  Belden  v. 
8taU,  4  C^nt  Rep.  180, 108  N.  T.  1;  OiU  ▼. 
Sice,  18  Wis.  549;  Greene  ▼.  I^Ur,  89  Pa.  861. 

If  exceasiye  interest  has  been  paid  voluntar- 
ily the  person  paying  it  has,  at  common  law, 
independently  of  any  statute,  the  right  to  re- 
cover it  back. 

Wheaton  v.  SMard.  20  Johns.  290, 11  Am. 
Dec.  284;  Brawn  v.  Mclnioeh,  89  N.  J.  L.  22. 

Mr,  R.  V.  Lindabnry*  for  .defendant  in 
error: 

National  banks  have  a  right  to  purchase 
commercial  paper  at  the  market  rates,  without 
indorsement  by  the  holder,  without  liability  to 
forfeiture  under  the  usury  sections  of  the  Na- 
tional Banking  Act. 

In  NationaXBank  qf  QlownnUe  v.  Johnaon, 
104  U.  8.  271,  26  L.  ed.  742,  the  bank  really 
discounted  the  paper  for  the  payee,  because 
the  payee  indorsed  the  same,  and  was  liable  to 
the  bank  upon  his  indorsement. 

In  AUantie  8taU  Bank  v.  Savery,  82  N.  T. 
806,  Mr.  JuiUee  Danfortb  declared  that  he  was 
not  willing  to  concede  that  any  penalty  was 
incurred  by  the  purchaser  of  a  note  under  such 
circumstances. 

In  BramhaU  v.  AUatUic  Nat,  Bank,  86  N. 
J.  L.  248,  the  Supreme  Court  of  New  Jersev 
Justified  the  purchase  by  the  defendant  bank 
of  a  note  at  a  greater  discount  than  that  allowed 
by  law,  even  although  the  note  was  mere  ac- 
commodation paper. 

Raynor  was  a  dealer  in  commercial  paper, 
and  had  the  possession  of  these  drafts,  with 
the  ix>wer  of  disposing  of  them.  Under  such 
circumstances,  no  presumption  of  agencnr 
arises  and  the  bank  was  not  chargeable  with 
notice  that  it  was  really  dealing  with  Brainard 

AOae  Nat,  Bank  v.  Satery,  127  Mass.  75; 
BramhaU  v.  Atlantic  Nat.  Bank,  iupra. 

Plaintiffs  in  error  cannot  set  up  such  usury 
In  defense  of  this  action.  Usury  is  a  personal 
defense  and  mav  be  insisted  upon  or  waived 
by  the  party  to  it,  and  such  has  been  the  doc- 
trine of  the  cases  from  the  earliest  times. 

Bacon,  Abr.  title,  Uettry:  Munn  v.  Commie- 
turn  Co.  15  Johns.  44,  8  Am.  Dec.  219;  Dix  v. 
Van  Wyck,  2  Hill,  522;  Beading  v.  Weeton,  7 
Conn.  418,  18  Am.  Rep.  89;  Bridge  v.  HvJth 
hard,  15  Mass.  108,  8  Am.  Dec.  86;  dmith  v. 
BxeJiange  Bank,  26  Ohio  St.  151 ;  Importers  ds 
T.  Nai,  Bank  v.  LdtteU;  47  N.  J.  L.  284;  Xoa- 
ear  v.  National  Union  Bank,  62  Md.  78,  86 
Am.  Rep.  855;  Lamoille  Go.  Nat  Bank  v. 
Bingham,  50  Vt  105,  28  Am.  Rep.  490;  At- 
lantic State  BaTik  v.  Savery,  ewjpra;  Nash  v. 
Whittle  Bank,  68  N.  Y.  896;  Monongahela  Nat. 
Bank  v.  Owrholt,  96  Pa.  827;  Lebanon  Nat. 
Bank  v.  Ka/rmany,  98  Pa.  65;  National  Bank 
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^  Fayette  Co.  v.  Dushane,  96  IV  840; 
Morse,  Banks  and  BAnkiog,  ed.  1888,  pt  2, 
§180. 

Aeheson,  J,,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  the  National 
State  Bank  of  Elizabeth,  a  national  bank  lo- 
cated in  the  state  of  New  Jersey,  against  Waldo 
Danfortb  and  Seth  B.  Ryder,  executors  of  the 
last  wHI  of  Edward  G.  Brown,  deceased,  to 
recover  the  amoant  of  certain  drafts  and  in- 
terest thereon.  The  material  facts  disclosed 
bv  the  record  are  these :  Bfainani  Bros,  drew 
nine  drafts,  payable  to  the  order  of  themselves, 
upon  Edward  G.  Brown,  who  accepted  the 
same.  Afterwards,  and  before  the  maturity 
of  the  drafts,  Brainard  Bros,  indorsed,  nnd 
placed  them  in  the  hands  of  James  W.  Rayuor, 
a  broker  in  commercial  paper,  for  sale,  and  the 
plaintiff  bank  bought  the  drafts  from  Rnynor 
at  a  discount,  at  the  rate  of  15  per  centutu  per 
annum  for  the  length  of  time  they  had  to  run, 
paying  to  Raynor  the  face  amount  of  the  drafts, 
less  the  said  discount.  The  bank  did  not  know 
that  Raynor  was  acting  for  Brainard  Bros.,  or 
that  the  latter  then  owned  the  drafts.  The 
legal  rate  of  interest  in  the  state  of  New  Jer- 
sey was  6  per  centum  per  annum.  On  April  5, 
1&9,  Ryder,  one  of  the  executors  of  Brown, 
paid  to  the  bank  |2,500.  Shortly  before,  the 
cashier  of  the  bank  had  made  a  demand  on 
Ryder  for  the  interest  on  the  drafts.  Rjder 
consulted  his  counsel,  who  advised  him  not  to 
pay  the  interest,  but  to  make  a  check  for  even 
$2,500,  which  was  something  more  ibnn  ihe 
interest  would  be,  and  give  it  to  the  bank. 
This  Ryder  did,  handing  the  check  to  ttte 
cashier  without  saying  anything.  He  testifief  1 
that  his  intention  was  to  make  a  general  pay- 
ment. The  cashier,  without  the  con.seDt  or 
knowledge  of  Ryder,  credited  the  $2,500  on 
account  of  interest.  The  defendants  resisted 
the  recovery  of  anything  more  than  the  amount 
of  money  advanced  bv  the  bank  on  the  drafts, 
less  the  payment  of  $2,600,  claiming  that  all 
interest  was  forfeited  under  the  following  pro- 
visions of  the  National  Banking  Law,  (Rev. 
Stat.  I^g  5197, 5198 :) 

"  Sec.  5197.  Any  association  may  take,  re- 
ceive, reserve,  and  charge  on  anv  loan  or  dis- 
count made,  or  upon  anv  note,  bill  of  exchange, 
or  other  evidence  of  debt,  interest  at  the  rate 
allowed  by  the  laws  of  the  state,  territory,  or 
district  where  the  bank  is  located,  and  no  more; 
except  that  where,  by  the  laws  of  any  state,  a 
different  rate  is  limited  for  banks  of  issue  or- 
ganized under  state  laws,  the  rate  so  limited 
shall  be  allowed  for  associations  organized  or 
existing  in  anv  such  state  under  this  title. 
When  no  rate  is  fixed  by  the  laws  of  the  state, 
territory,  or  district,  the  bank  may  take,  re- 
ceive, reserve,  or  charge  a  rate  not  exceeding 
seven  per  centum,  and  such  interest  may  be 
taken  in  advance,  reckoning  the  days  for 
which  the  note,  bill,  or  other  evidence  of  debt 
has  to  run.  And  the  purchase,  discount,  or 
sale  of  a  bona  fide  bill  of  exchange,  payable  at 
another  place  than  the  place  of  such  purchase, 
discount,  or  sale,  at  not  more  than  the  current 
rate  of  exchange  for  sight  drafts,  in  addition 
to  the  interest,  shall  not  be  considered  as  tak- 
ing or  receiving  a  greater  rate  of  interest. 
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"  Sec.  5198.  The  taking, receiving.reserviDsr, 
or  charging  a  rate  of  interest  greater  than  is 
allowed  by  the  preceding  section,  when  know- 
ingly done,  shall  be  deemed  a  forfeiture  of  the 
entire  interest  which  the  note, bill,  or  other  evi- 
dence of  debt  carries  with  it,  or  which  has  been 
agreed  to  be  paid  thereon.  In  case  the  greater 
rate  of  interest  has  been  paid,  the  person  by 
whom  il  has  been  paid,  or  his  legal  represent- 
atives, may  recover  back,  in  an  action  in  the 
nature  of  an  action  of  debt,  twice  the  amount 
of  the  interest  thus  paid  from  the  association 
taking  or  receiving  the  same :  provided  such 
action  is  commenced  within  two  years  from 
the  time  the  usurious  transaction  occurred." 

The  court  below  overruled  the  defense,  as- 
signing as  reasons  for  so  doing  the  following : 
*'^rsi.  That  the  transaction  was  not  usur- 
ious, there  being  a  difference  between  discount 
and  purchase.  Second.  l*hat  the  payment 
made  by  Ryder  upon  the  indebtedness  was 
either  a  distinct  payment  upon  interest,  or,  if  a 
payment  generally,  must  be  by  law  credited 
upon  the  interest  account  in  this  transaction. 
Tkird,  That,  if  the  transaction  was  usur- 
ious as  to  Brainard  Bros.,  the  drawers  of  the 
drafts,  that  does  not  relieve  the  defendants 
from  liability  to  pay  the  full  amount," — and  by 
direction  of  the  court  the  jury  rendered  a  ver- 
dict for  the  plaintiff  for  the  whole  amount  of 
its  claim,  namelv,  the  sum  of  $13,654.44,  and 
Judfrment  thereior  was  entered. 

We  are  now  to  determine  whether  these  rul- 
ings were  correct  Undoubtedly ,  the  suggested 
distinction  between  discount  and  purchase  has 
been  judicially  recognized  as  existine  under 
stRte  usury  laws,  and  it  has  been  held  that, 
without  infraction  of  those  laws,  a  promissory 
note  or  dr  ''^  valid  in  its  inception,  and  orici- 
nnlly  free  i.om  usury,  may  be  purchased  from 
the  holder  at  any  agreed  price,  without  regard 
to  the  rate  of  interest  fixed  by  law.  But  such 
decisions  are  not  applicable  here.  National 
Bank  of  Gloverscille  v.  Johnwn,  104  U.  8.  271, 
26  L.  ed.  742.  It  was  there  held  that,  so  far 
as  loans  and  discounts  are  concerned,  "the 
sole  particular  in  which  national  banks  are 
placed  on  an  equalitv  with  natural  persons  is 
fls  to  the  rate  of  interest,  and  not  as  to  the 
character  of  contracts  they  are  authorized  to 
make."  In  that  case  a  national  bank,  located 
in  the  state  of  New  York,  acquired  from  the 
payee  certain  promissory  notes,  business  paper, 
and  valid  for  the  full  amount  in  his  hands,  at 
a  deduction  exceeding  the  lawful  rate  of  in- 
terest, and  the  notes  were  transferred  to  the 
bank  by  the  indorsement  of  the  poyee.  impos- 
ing upon  him  the  ordinary  liability  of  an  in- 
dorser.  By  the  law  of  the  state  of  New  York 
it  was  not  usurious  or  unlawful  for  natural 
persons  thus  to  acquire  business  paper,  the 
transfer  being  treated  as  a  sale.  But  the  Su- 
preme Court  of  the  United  States  adjudged 
that  the  transaction  was  a  discount  oy  the 
bank,  and  was  within  the  prohibition  and 
penalty  of  sections  5197  and  5198  of  the  Re- 
vised Statutes.  Now  the  only  distinction  be- 
tween that  case  and  the  case  in  hand  is  that 
here  the  hill-broker  who  negotiated  with  the 
bank,  and  who  was  the  ostensible  owner  of  the 
drafts,  transferred  them  to  the  bank  by  mere 
delivery,  without  his  own  indorsement.  Does 
this  circumstance  so  distinguish  the  two  cases 
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as  to  justify  the  conclusion  of  the  court  below 
that  the  transaction  in  question  was  not  a  di»- 
count,  within  the  meaning  of  the  sections 
above  quoted  ? 

In  Fleekner  v.  U,  8.  Bank,  31  U.  8. 8  Wheat 
888,  850,  5  L.  ed.  631,  684,  the  Supreme  Conn 
of  the  United  States,  speaking  by  Judge  Story, 
said :  "  Nothing  can  be  clearer  than  that  by  the 
language  of  the  commercial  world,  and  the  set- 
tled practice  of  banks,  a  discount  by  a  bank 
means,  ex  td  termini,  a  deduction  or  drawtnck 
made  upon  its  advances  or  loans  of  money 
upon  negotiable  paper,  or  other  evidences  of 
debt,  payable  at  a  future  day,  which  are  trans- 
ferred to  the  bank,"  and  it  was  added  that,  if 
the  transaction  there  was  a  purchase,  it  was  "  a 
purchase  by  way  of  discount" 

It  will  be  perceived  that  the  above  definition 
of  discount  embraces  as  well  a  transaction 
where  money  is  advanced  upon  paper  trans- 
ferred to  a  bank  without  the  indorsement  of 
the  previous  holder,  as  the  case  of  a  strict  loan 
thereon,  where  the  relation  of  debtor  and  cred- 
itor is  created.  Mr.  Justice  Matthews,  in  No- 
tional  Bank  of  OloventiUe  v.  Johnmm,  ntpra, 
tersely  defined  "  discount "  as  '*  the  difference 
between  the  price  and  the  amount  of  the  debt^ 
the  evidence  of  which  is  transferred."  In 
Trocp  V.  Talmage,  18  Barb.  456, 462,  the  court 
said:  ''Now  to  'discount'  includes  to  buy;  for 
discounting,  in  most  cases,  is  but  another  term 
for  buying  at  a  discount; ' "  and  this  proposi- 
tion the  court  of  appeals  of  New  York  cited 
with  approval  in  AUantic  State  Bank  v.  Sav- 
ery,  82  N.  Y.  291,  802.  In  Niagara  Oounty 
Bank  v.  Baker,  16  Ohio  St.  68,  85,  the  court 
declared:  "  It  is  also  undeniably  clear  that  the 
term  '  discount,'  when  used  in  a  general  sense, 
is  equally  applicable  to  either  business  or  ac- 
commodation paper,  and  is  appropriatelv  ap- 
plied either  to  loans  or  sales  by  way  of  dis- 
count, when  a  sum  is  counted  off  or  taken 
from  the  face  or  amount  of  the  paper,  at  the 
time  the  money  is  advanced  upon  it,  whether 
that  sum  is  taken  for  interest  upon  a  loan,  or  as 
the  price  agreed  upon  a  sale." 

In  Page  v.  Capital  Bank,  20  Kan.  440,  451. 
the  court  said:  **  And  the  term  '  discounting* 
includes  purchase,  as  well  as  loan."  It  is  wor- 
thy of  observation  that  the  opinion  of  the  Su- 
preme Court  of  Kansas  in  that  case  was  deliv- 
ered by  Judge  Brewer,  now  an  associate  justice 
of  the  Supreme  Court  of  the  United  States. 

In  First  Nat.  Bank  of  OreenviOe  v.  Sher- 
burne, 14  III.  App.  566,  the  court  expressed  the 
opinion  that  **  a  purchase  may  be  made  by  way 
of  discount  equally  as  well  as  a  loan  may  m 
made  by  way  of  discount"  This  question  was 
before  the  court  of  appeals  of  the  state  of  New 
York  in  Atlae  Nat.  Bank  v.  Savery,  eupra, 
where  the  facts  were  substantiallv  the  same  as 
they  are  here.  There  a  negotiable  promissory 
note,  duly  indorsed,  was  delivered  by  the  holder 
to  a  firm  of  brokers,  to  whom  he  was  indebted, 
with  dif-ections  to  sell  the  note,  and  apply  the 
proceeds  on  that  indebtedness.  Thev  accord* 
ingly  sold  and  delivered  the  note  to  the  bank, 
without  their  own  indorsement  upon  it,  at  a 
greater  rate  of  reduction  than  lawful  interest 
The  court  of  appeals  held  that  this  was  a  dis- 
count within  the  meaning  of  the  State  Act 
which  authorizes  associations  o^aiiiieed  under 
it  "  to  carry  on  the  business  of  banking  by  dia> 
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countinff  UDb,  notes,  and  other  eTidenccB  of 
debt.- 

Upon  the  score,  then,  of  Judicial  authority, 
the  conclusion  is  woU  warranted  that,  in  the 
business  of  banking,  "  discount,"  in  the  ordi- 
nary acceptance  of  the  term,  includes  what  is 
called  '*  purchase."  We  find  nothing  in  the 
National  Banking  Law  to  suggest  that  Con- 
gress used  the  word  in  any  other  than  its  usnal 
commercial  sense,  or  intended  to  make  the  dis- 
tinction between  discount  and  purchase  in- 
sisted on  bv  the  defendant  in  error.  But,  upon 
the  face  of  the  statute,  there  are,  we  think,  de- 
cisiye  indications  to  the  contrary.  All  the 
powers  national  banks  have  to  deal  in  negoti- 
able paper  and  other  evidences  of  debt  are  con- 
ferred by  section  5186  of  the  Revised  Statutes. 
The  grant  of  power  is  this:  "To  exercise 
...  all  such  incidental  powers  as  shall  be 
necessary  to  carry  on  the  business  of  hanking; 
by  discounting  and  negotiating  promissory 
notes,  drafts,  bills  of  exchange,  ana  other  ca- 
dences of  debt;  ...  by  buying  and  selling 
exchange,  coin,  and  bullion;  by  loaning  money 
on  personal  security." 

Now,  clearly,  no  authority  is  herebv  given 
to  nations]  banks  to  acquire  notes,  drafts,  etc., 
otherwise  than  by  way  of  discount  The  term 
**  negotiating,"  as  here  used,  does  not  enlarge 
the  power  of  acquisition,  but  concerns  the  dis- 
posal by  a  bank  of  the  notes,  etc.,  it  may  have 
acquired,  and  authorizes  the  transfer  tnereof 
ty  the  bank.  1  Morse,  Banks  &  Banking, 
^  78,  p.  156.  If,  then,  there  is  any  essential 
oifference  between  discotmt  and  purchase,  it  is 
plain  that  a  national  bank  cannot  lawfully  take 
title  to  paper  by  purchase,  for,  where  there  is 
no  grant  of  power  to  these  banking  associa- 
tions to  do  an  act,  a  prohibition  against  the  ex- 
ercise of  the  power  Is  implied.  First  Nat, 
Bank  of  Charlotte  v.  National  Meeh.  Bank  of 
BaUirnore,  92  U.  8.  122,  28  L.  ed.  679.  Then 
observe  the  |X)wer  of  ''discounting"  promis- 
sory notes,  drafts,  etc.,  is  conferred  by  the 
aame  paragraph  which  authorizes  "buying" 
exchange,  coin,  and  bullion.  The  statute  thus 
evinces  great  care  and  nice  discrimination  in 
the  use  of  words.  A^in,  turning  to  t^e  con- 
cluding clause  of  section  6197,  we  find  it  there 
declarni  that,  "the  purchase,  discount,  or 
sale  of  a  bona  fide  bill  of  exchange,  payable  at 
another  place  than  the  place  of  such  purchase, 
discount,  or  sale,  at  not  more  than  the  current 
rate  of  exchange  for  sight  drafts,  in  addition  to 
the  interest,  shall  not  be  considered  as  taking 
or  receiving  a  greater  rate  of  interest." 

The  obvious  deduction  is  that  but  for  this 
saving  clause  the  described  purchase  would 
have  come  within  the  previous  limitation  as 
to  the  rate  of  interest  oi)  loans  and  discounts. 
Then,  too,  as  Judge  Matthews  pointed  out  in 
FirgtNat.  Bank  of  Glocerscille  v.  Johnson,  su- 
pra, "here  the  purchase,  discount,  and  sale  of 
bills  of  exchange  are  classed  as  one,  and  sub- 
ject to  the  same  rule  and  rate  of  discount" 
Page  278. 

It  is  incredible  that,  while  the  statute  care- 
fully restricts  the  rate  of  interest  upon  loans 
and  discounts,  it  was  intended  that  national 
banks  should  have  the  right  to  buy  commer- 
•dal  paper  at  any  agreed  price,  without  respect 
to  the  usury  laws.  This,  in  effect,  would  be  to 
relieve  these  institutions  from  all  limitation  on 
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the  rieht  to  charge  interest  whenever  the  trans- 
fer takes  on  the  form  of  a  purchase,  and  is  so 
denominated. 

We  are  then  constrained  to  differ  with  the 
court  below  as  to  the  nature  of  this  transac- 
tion, and  to  hold  that  the  bank  acquired  the 
drafts  sued  on  by  discount,  or  by  purchase  by 
way  of  discount,  which  substantially  are  one 
and  the  same  thing. 

But  it  is  contended  that,  even  if  the  transac- 
tion between  Brainard  Bros,  or  their  broker, 
Raynor,  and  the  bank  was  usurious,  the  for- 
feiture prescribed  by  the  statute  is  not  an  avail- 
able defense  to  the  executors  of  Brown,  the 
acceptor  of  the  drafts;  and  so  the  court  below 
held.  But  this  view,  in  our  Judgment,  is 
against  the  words  of  the  statute,  and  defeats 
the  legislative  intention.  Tlie  language  of  the 
Act  is  plain:  "  The  taking,  receiving,  reserv- 
ing, or  charging  a  rate  of  interest  greater  than 
is  allowed  by  the  preceding  section,  when 
knowingly  done,  shall  be  deemed  a  forfeiture 
of  the  entire  interest  which  tbe  note,  bill,  or 
other  evidence  of  debt  carries  with  it,  or  which 
has  been  agreed  to  be  paid  thereon." 

The  forfeiture  here  denounced  attaches  to 
the  instrument  itself,  and  the  consequence  in- 
heres in  it.  As  it  carries  no  interest,  how  can 
any  interest  thereon  be  recoverable?  The 
clause  operates  directly  upon  the  bank,  and 
affects  its  power.  The  statutory  franchise  to 
recover  interest  is  lost  by  the  commission  of 
the  illegal  act  Being  without  right  to  de- 
mand interest,  the  offending  bank  cannot  re- 
cover interest  from  any  one.  The  right  to 
defend  is  not  made  a  personal  one;  and  herein, 
it  will  be  perceived,  there  is  a  marked  differ- 
ence between  this  provision  of  the  law  and  the 
one  immediately  succeeding,  which  gives  a 
particular  remedy  to  the  person  by  whom  the 
excessive  interest  has  b^n  paid.  We  are 
therefore  of  the  opinion  that  the  plaintiffs  in 
error  may  defend  under  the  forfeitiure  clause 
of  the  Act. 

We  are  aware  that  this  conclusion  is  at  vari- 
ance with  the  ruling  of  the  Supreme  Court  of 
Ohio  in  Smith  v.  Exchange  Bank,  26  Ohio  St. 
141,  and  of  the  Supreme  Court  of  New  Jenej 
In  Importers  A  T,  Nat.  Bank  v.  Littell,  47  «. 
J.  L.  288:  but  we  are  in  accord  with  the  de- 
cision of  tbe  Supreme  Court  of  Pennsylvania 
in  Guthrie  v.  Beid,  107  Pa.  251.  There,  the 
objection  being  made  that  the  maker  of  a  note 
discounted  by  a  national  bank  (the  equitable 
plaintiff)  for  tbe  payee  at  a  usurious  rate  of  in- 
terest could  not  defend  because  the  illegal 
interest  bad  been  paid  by  the  payee,  the  court 
declared:  "  Tbe  answer  to  this  is  that  the 
bank,  by  its  act,  has  destroyed  the  interest- 
bearing  power  of  the  note,  and  can  recover  no 
interest  upon  it  from  anybody." 

We  are  brought  now  to  the  consideration 
of  the  question  how  far  a  valid  defense  exists 
to  tbe  claim  in  suit  It  was  settled  by  the  case 
of  Barjiet  v.  MunieeNat,  Bank,  98  tJ.  S.  555. 
25  L.  ed.  212,  that,  where  unlawful  interest 
has  been  paid  to  a  national  bank,  it  cannot  be 
used  by  way  of  set  off  or  payment  in  a  suit  by 
the  bank  on  the  bill,  note,  or  draft.  Tliis 
principle  is  applicable  here,  so  far  as  relates  to 
the  usurious  interest  taken  by  the  defendant  in 
error  in  its  transaction  with  Raynor.  It  is 
true  the  illegal  interest  was  not  here  paid  to 
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the  bank  in  moDey,  but  it  was  paid  in  what 
was  the  eauivalent.  Raynor  was  the  apparent 
owner  of  drafts  good  in  his  hands  for  their  face 
amount  as  against  all  the  parties  to  the  paper, 
and  which,  indeed,  in  the  hands  of  Brainard 
Bros.,  themselves,  were  thus  good  as  against 
the  acceptor.  Therefore,  the  transfer  of  the 
drafts  to  the  bank  operated  as  a  payment  of 
the  amount  charged  for  discount.  This  point 
was  expressly  so  ruled  by  the  Court  of  Appeals 
of  New  York  in  Nash  v.  Whites  Bank,  68  N. 
Y.  396,  which  was  an  action  to  recover  penal- 
ties under  a  state  act  identical,  as  regaras  the 
taking  of  interest,  with  the  national  banking 
law.  The  same  ruliDg  was  also  made  by  the 
court  of  errors  and  appeals  of  New  Jersey  in 
Bahway  Nat.  Bank  v.  Carpenter,  52  N.  J.  L. 
165,  which  was  a  suit  for  a  penalty  under  sec- 
tion 5198,  Rev.  Stat.  To  the  extent  of  the 
face  amount  of  the  drafts,  then,  the  bank  had 
an  enforceable  claim. 

But  we  are  clear  that  no  interest  upon  the 
drafts  after  their  maturity  was  recoverable. 
The  statutory  forfeiture  is  not  of  part  of  the 
interest,  but  all  of  it  "The  entire  interest 
which  the  note,  bill,  or  other  evidence  of  debt 
carries  with  it,  or  which  has  been  agreed  to  be 

ftaid  thereon,"  is  comprehensive  language, 
t  would  be  difficult  to  employ  broader  terms. 
The  legislative  intent,  we  think,  was  utterly  to 
destroy  the  interest-bearing  capacity  of  the  in- 
strument. The  interdiction  of  a  recovery  of 
interest  by  the  transgressinjop  bank  is  salutary, 
and  full  effect  should  be  given  to  it.  These 
views  have  prevailed  in  the  courts.  In  First 
Nat,  Bank  of  Uhiontaton  v  Staufftr,  1  Fed. 
Rep.  187,  a  national  bank  upon  the  discount 
of  a  note  had  charged  and  received  more  than 
the  le^al  rate  of  interest  between  the  date  and 
matunty  of  the  note,  and  the  question  there, 
as  here,  was  whether  this  subjected  the  bank 
to  a  forfeiture  of  the  interest  which  otherwise 
would  have  accrued  upon  the  note  after  its 
maturity.  Judge  McKennan  held  that  it  did, 
and  that  nothing  could  be  recovered  but  the 
face  amount  of  the  note.  The  same  point 
arose  in  FirsONat,  Bank  v.  Ohilde,  183  Mass. 
248,  and  the  Supreme  Court  of  Massachusetts 
ruled  that,  while  illegal  interest  paid  to  the 
bank  upon  the  discount  of  a  note  could  not  be 
set  off  in  a  suit  brought  on  it.  yet  the  bank 
was  entitled  to  recover  only  the  face  of  the  note, 
without  interest.    So,  too,  in  Alue  v.  Bank, 


8  Browne,  Nat.  Bankr.  Caa.  452,  the  court  of 
appeals  of  Kentuclcy  decided  that  by  receiving 
a  greater  rate  of  interest  than  was  lawful  the 
bank  forfeited  all  interest  accruing  by  law  up- 
on the  discounted  note  after  its  maturity. 
This  was  also  adjudged  bv  the  Supreme  Court 
of  Pennsylvania  in  Outhrie  v.  B^d,  eupra. 
The  court  there  said:  "  It  is  settled  law  that 
where  a  national  bank  takes,  receives^  or 
charges  more  than  the  legal  rate  of  interest  in 
the  discount  of  a  note,  the  interest  bearing 
power  of  the  note  is  destroyed;  and,  when  once 
so  destrojred,  it  remains  so.  The  taint  of  usury 
clings  to  it  until  paid.  It  is  a  dead  note  there- 
after, so  far  as  interest  is  concerned." 

It  only  remains  for  us  to  consider  the  quea- 
tion  of  the  application  of  the  payment  off 
$2,500.  We  have  carefully  exammed  the  evi- 
dence, and  are  of  the  opinion  that  it  was  nd 
sufficient  to  warrant  a  finding  that  the  pay- 
ment was  made  specifically  on  account  of  in- 
terest. The  burden  of  showing  this  was  upon 
the  bank,  especially  in  view  of  the  circum- 
stances of  the  case.  No  interest  was  legally 
demandable.  Besides,  Ryder  was  acting  in  a 
representative  capacity,  and  he  had  no  right 
to  appropriate  the  funds  of  the  estate  of  the 
decedent  Brown,  to  forfeited  interest.  Cer- 
tainly, he  made  no  express  application  of  the 
money  to  interest,  and  such  an  application  by 
him  is  not  to  be  Hgbtly  inferred,  but  should  be 
satisfactorilv  proved.  The  cashier  of  the 
bank  himself  testified  that  when  Ryder  handed 
him  the  check  "  he  did  not  say  it  was  for  in- 
terest," but  "went  right  away  without  saying? 
anything."  Under  the  evidence,  it  must  be 
regarded  as  having  been  a  general  payment; 
and,  if  it  was  that,  tben  clearly  it  was  not 
competent  for  the  bank  to  apply  it  to  forfeited 
interest, — to  a  claim  which  had  no  legal  ex* 
istence.  Adame  v.  Mahnken,  41 N.  J.  £q.  832, 
5  Cent.  Rep.  64;  Oreene  v.  Tyler,  89  Pa.  861. 
The  law  will  appropriate  the  payment  to  the 
principal  of  the  drafts. 

Under  the  evidence,  the  jury  should  have 
been  instructed  to  render  a  verdict  for  tbe 
plaintiff  below  for  the  face  amount  of  tbe 
drafts,  less  the  payment  of  $2,500,  without  in- 
terest. 

The  judgment  is  ref)ersed,  and  the  case  is  re- 
manded to  the  circuit  court,  with  a  direction 
to  award  a  new  trial. 
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Both  the  unlawftil  attempt  and  the 
present  ability  necessary  to  constitute 
an  assaoit  are  present  wbere  a  person 
fires  his  pistol  at  a  hole  in  the  roof  throufrh 
which  tbe  bullet  will  pleroe,  which  was  made  by 


a  policeman  for  the  purpoeex>f  watehln^  Uie  iiK 
side  of  the  building,  believing  tbatthe  policeiDai^ 
is  then  present  although  the  latter  Is  saved  froia 
harm  by  the  fact  that  at  that  Instant  he  is  on  an- 
other part  of  the  roof. 

(August  as,  1802.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Los  Angefes  Coun- 
ty convicting  him  of  an  assault  with  intent  to> 
kill.     Affirmed. 


Note.- For  other  Illustrations  of  the  general  iR.  A.607,107N.a.812;  People  v.Fosb,8I..B.A. 
doctrine  which  ia  applied  In  this  case  to  an  extra- 1 80  Mioh.  660. 
ordinary  state  of  facts,  see  State  v.  McAfee,  10  L.  I 
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The  facta  are  stated  in  the  opinioD. 
Mesirs.  C.  C.  Stephens  and  H«  C.  OraAt* 

for  appellant,  relied  on — 

Fondren  ▼.  State,  16  Tex.  App.  48:  Kirland 
▼.  State,  43lDd.  146,  18  Am.  Rep.  386;  Loioson 
Y.  StaU,  80  Ala.  14. 

Mr.  William  H«  H.  Hart,  AHy-Oen.^ 
with  Mr.  William  H.  Lajrson,  First  Dep, 
Atty-6en.,  for  respoDdent: 

Cal.  Penal  Code,  §  240,  reads:  "  An  assaalt 
is  an  unlawful  attempt,  coupled  with  a  present 
ability,  to  commit  a  violent  in juiy  on  the  per- 
son of  another." 

An  assault  is  an  attempt  unlawfully  to  apply 
the  least  actual  force  to  the  person  of  another 
directly  or  indirectly. 

Stroude,  Judicial  Diet  p.  54;  Sweet,  Law 
Diet.  p.  64. 

An  intentional  attempt,  by  violence,  to  do  a 
corporal  injury  to  another. 

Whart  Am.  Crim.  Law,  811;  1  Burrill,  Law 
Diet  p.  99;  1  Bouvier,  Law  Diet.  p.  191; 
Black,  Diet.  p.  95;  Anderson,  Law  Diet  p.  78. 

Any  act  causing  a  well-founded  apprehen- 
sion of  immediate  peril. 

1  Bouvier,  Law  Diet  ij.  191, 

To  shoot  into  a  roof  which  supports  a  person, 
knowing  a  person  to  be  there  and  intending 
to  injure  him,  is  all  that  is  sufficent 

People  V.  Yelas,  27  Cal.  680;  Haye  v.  PeapU, 
1  Hill,  852;  StaUv.  Davie,  1  Hill,  L.  46; 
MarentiUe  v.  Oliver,  2  N.  J.  L.  858;  United 
States  V.  Hand,  2  Wash.  C.  C.  435;  United 
States  V.  Ortega,  4  Wash.  C.  C.  581;  Bullock  v. 
Bahcoek,  8  Wend.  891;  Higginhotham  v.  State, 
28  Tex.  575;  StaU  v.  Tiawles,  65  N.  C.  884; 
State  V.  Vannoy,  65  N.  C.  532;  States.  Church, 
63  N.  C.  15;  1  Whart.  Crim.  Law,  9th  ed. 
§600. 

The  party  assailed  need  not  be  put  in  actual 
peril. 

2  Bishop, Crim.  Law,  p.  19,  g  22;  State  v.  Da- 
vis,  23  N.  C.  125.  85  Am.  Dec.  735;  Stephen  v. 
Myers,  4  Car.  &  P.  849. 

The  law  does  not  require  that  the  pistol 
should  be  held  on  or  pointed  at  the  assailed  to 
constitute  an  assault. 

State  V.  Epperson,  27  Mo.  255;  State  v. 
Smith,  2  Humph.  457. 

Oaronttet  J.,  delivered  the  opinion  of  the 
court: 

Appellant  was  convicted  of  the  crime  of  an 
assault  with  intent  to  commit  murder,  and 
now  prosecutes  tbis  appeal,  insisting  that  the 
evidence  is  insufQcient  to  support  the  verdict. 
The  facts  of  the  cajse  are  novel  in  the  extreme, 
and,  when  applied  to  principles  of  criminal 
law,  a  question  arises  for  determination  upon 
which  counsel  have  cited  no  precedent.  A 
policeman  secretly  bored  a  hole  in  the  roof  of 
appellant's  building  for  the  purpose  of  deter- 
mining, by  a  view  from  that  point  of  observa- 
tion, whether  or  not  he  was  conducting  therein 
a  gambling  or  lottery  game.  This  fact  came 
to  the  knowledge  of  appellant,  and  upon  a  cer- 
tain night,  believing  that  the  policeman  was 
upon  .the  roof  at  the  point  of  observation,  be 
fired  his  pistol  at  the  spot  He  shot  in  no 
fright,  and  bis  aim  was  good,  for  the  bullet 
Dflssed  through  the  roof  at  the  point  intended; 
but,  very  fortunately  for  the  officer  of  the  law, 
at  the  moment  of  attack  he  was  upon  thereof 
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vie\f  ing  the  scene  of  action  at  an  opening  some 
distance  from  his  contemplated  point  of  ob- 
servation, and  thus  no  substantial  results  fol- 
lowed from  appellant's  fire.  The  intent  to  kill 
is  quite  appjarent  from  the  evidence,  and  the 
single  question  is  presented.  Do  the  facts  stated 
constitute  an  assault?  Our  Criminal  Code  de- 
fines an  assault  to  be  "an  unlawful  attempt, 
coupled  with  a  present  ability,  to  commit  a 
violent  injurv  upon  the  person  of  another." 
It  will  thus  be  seen  that  to  constitute  an  as- 
sault two  elements  are  necessary,  and  the  ab- 
sence of  either  is  fatal  to  the  charee.  There 
must  be  an  unlawful  attempt,  and  there  must 
be  a  present  ability  to  inflict  the  injuiy.  In 
this  case  it  is  plain  that  the  appellant  made  an 
attempt  to  kill  the  oflScer.  It  is  equally  plain 
that  this  attempt  was  an  unlawful  one;  for  the 
intent  to  kill  was  present  in  his  mind  at  the 
time  he  fired  the  shot,  and  if  death  had  been 
the  result,  under  the  facts  as  disclosed,  there 
was  no  legal  justification  to  avail  him.  The 
fact  that  the  officer  was  not  at  the  spot  where 
the  attacking  party  imagined  he  was,  and 
where  the  bullet  pierced  the  roof,  renders  it  no 
less  an  attempt  to  kill.  It  is  a  well-settled 
principle  of  criminal  law  in  this  country  that 
where  the  criminal  result  of  an  attempt  is  not 
accomplished  simply  because  of  an  obstruction 
in  the  way  of  the  thing  to  be  operated  upon, 
and  these  facts  are  unknown  to  the  aggres.sor 
at  the  time,  the  criminal  attempt  is  committed. 
Thus  an  attempt  to  pick  one's  pocket,  or  to 
steal  from  his  person,  when  he  has  nothing  in 
his  pocket  or  on  his  person,  completes  the  of- 
fense to  the  same  degree  as  if  he  had  money  or 
other  personal  property  which  could  be  the  sub- 
ject of  larceny.  State  v,  Wilson,  30  Conn. 
500;  Co?rh.  v.  McDonald,  5  Cush.  865;  People 
V.  Jones,  46  Mich.  441;  People  v.  Moran,  10  L. 
R.  A.  109,  123  N.  T.  254. 

Having  determined  that  appellant  was  guilty 
of  an  unlawful  attempt  to  kill,  was  such  at- 
tempt coupled  with  the  present  ability  to  ac- 
complish the  deed?  In  the  case  of  People  v. 
Yslas,  27  Cal.  638,  this  court  said:  "The 
common-law  definition  of  an  'assault'  is  sub- 
stantially the  same  as  that  found  in  our  stat- 
ute." Cioncedingsuch  to  be  the  fact,  we  cannot 
indorse  those  authorities,  principally  English, 
which  hold  that  an  assault  may  be  committed 
by  a  personj2QintingJa-a^4hceatenin^  manner 
an  unloaded  gunit-^aaoUieiu.  andlbjs,  too.  re- 
gardless of  the  fact  whether  the  party  holding 
the  gun  thougD t  ir.  waS l<5aded,  or  whether  the 
party  at  whom  it  was  menacinglv  pointed  was 
thereby  placed  in  ^eat  fear,  under  our  stat- 
ute it  cannot  be  said  that  a  person  with  an  un- 
loaded gun  would  have  the  present  ability  to 
inflict  an  injury  upon  another  many  yards  dis- 
tant, however  apparent  and  unlawful  his  at- 
tempt to  do  so  might  be.  It  was  held  in  the 
case  of  State  Y.  Swails,  8  Ind.  527, 65  Am.  Dec. 
772,  that  there  was  no  assault  to  (ommit  mur- 
der where  A.  fires  a  gun  at  B.  at  a  distance  of 
40  feet,  with  intent  to  murder  him,  if  the 
gun  is  in  fact  loaded  with  powder  and  a  slighi 
cotton  wad,  although  A.  believes  it  to  be  load- 
ed with  powder  and  ball.  The  later  Indiana 
cases  support  this  rule,  although  in  Kunkle  v. 
State,  82  Ind.  230,  the  court,  in  speaking  of 
the  Swails  Case,  said:  "But  if  the  case  is  to  be 
understood  as  laying  down  the  broad  proposi- 
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tion  that  to  coDsdtate  an  aflsault  .  •  .  with 
intent  to  commit  felony,  the  intent  ana  the 
present  ability  to  execute  must  necessarily  be 
conjoined,  it  does  not  command  our  assent  or 
approval."  In  the  face  of  the  fact  that  the  stat- 
ute of  this  state  in  terms  requires  that,  in  order 
to  constitute  an  assault,  the  unlawful  attempt 
and  present  ability  must  be  conjoined,  Kankle 
y.  BiaU  can  have  no  weight  here.  In  i:iate  y. 
Napper,  6  Nev.  115,  the  court  reversed  the 
Judgment  upon  the  ground  that  tbe  people 
failed  to  prove  that  tbe  pj/stol  with  which  tbe 
assault  was  alleged  to  have  been  made  was 
loaded,  and  that  consequently  there  was  no 
proof  that  the  defendant  had  the  present  abil- 
ity to  inflict  tbe  injury.  It  ia  not  the  purpose 
01  tbe  court  to  draw  nice  distinctions  between 
an  attempt  to  commit  an  offense  and  an  assault 
with  intent  to  commit  tbe  offense,  for  such  dis- 
tinctions could  only  have  tbe  effect  to  favor  the 
escape  of  criminals  from  their  Just  deservings; 
and,  in  view  of  the  fact  that  all  assaults  to 
commit  felonies  can  be  prosecuted  as  attempts, 
we  can  see  no  object  in  carrying  the  discus- 
sion of  the  subject  to  any  greater  lengths. 

In  this  case  the  appellant  had  the  present 
ability  to  inflict  the  injury.  He  knew  the  offi- 
cer was  upon  the  roof,  and  knowing  that  fact  he 
fired  tbrough  thereof  with  the  full  determina^ 
tion  of  killing  him.  The  fact  that  he  was  mis- 
taken in  judgment  as  to  the  exact  spot  where 
his  intended  victim  was  located  is  immaterial. 
That  the  shot  did  not  fulfill  the  mission  intend- 
ed was  not  attributable  to  forbearance  or  kind- 
ness of  heart  upon  defendant's  part;  neither 
did  the  officer  escape  by  reason  of  tbe  fact 
of  his  being  so  far  distant  that  the  deadly 
missile  could  do  him  no  harm.  He  was  suffi- 
ciently near  to  be  killed  from  a  bullet  from  tbe 
pistol,  and  bis  antagonist  fired  with  the  intent 
of  killing  him.  Appellant's  mistake  as  to  the 
policeman's  exact  location  upon  the  roof  af- 
fords no  excuse  for  his  act,  and  causes  tbe  act 
to  be  no  less  an  assault.  These  acts  disclose 
an  assault  to  murder  as  fully  as  though  a  per- 
son should  fire  into  a  house  with  the  intcDtion 
of  killing  the  occupant,  who  fortunately  es- 


caped the  range  of  the  bullet  See  Covt^  v. 
StaU,  10  Lea,  282.  The  fact  that  the  sboU 
were  directed  indiscriminately  into  the  houw, 
rather  than  that  the  intended  murderer  calcu- 
lated that  the  occupant  was  located  at  a  par- 
ticular spot,  and  then  trained  his  fire  to  that 
point,  could  not  affect  tbe  question.  Tbe 
assault  would  be  complete  and  entire  in  either 
case.  If  a  man  intending  murder,  being  in 
darkness  and  <ruided  by  sound  only,  should 
fire  and  the  bullet  should  pierce  the  spot  where 
the  party  was  supposed  to  be.  but  by  a  mis- 
take in  hearing  the  intended  victim  was  not  at 
the  point  of  danger,  but  some  distance  theie- 
from,  and  yet  within  reach  of  the  pistol  ball, 
the  crime  of  assault  to  commit  murder  would 
be  made  out;  for  tbe  unlawful  attempt  and  tbe 
present  ability  are  found  coupled  together.  If 
appellant's  aim  had  not  been  good,  through 
fright  or  accident  when  pointing  the  weapoQ 
or  pulling  the  trigger,  or  if  the  ball  had  been 
deflected  in  its  course  from  the  intended  point 
of  attack,  and  by  reason  of  the  occurrence  of 
any  one  of  these  contingencies  the  party  bad 
been  shot  and  killed,  a  murder  would  have 
been  committed.  Such  being  the  fact,  the  as- 
sault is  established.  The  fact  of  itself  that  the 
policeman  was  two  feet  or  ten  feet  from  tbe 
spot  where  the  fire  was  directed,  or  that  he  was 
at  the  right  hand  or  at  the  left  hand  or  behind 
the  defendant,  at  tbe  time  the  shot  was  fired, 
is  im  material  upon  this  question.  That  element 
of  the  case  does  not  go  to  tbe  question  of  pres- 
ent ability,  but  pertains  to  tbe  unlawful  a^ 
tempt. 
Lei  the  judgment  and  crder  he  affirmed. 

I  concur:   Paterson,  •/. 

Harrisoiit  J,,  concurring: 

I  concur  in  tbe  iudgment  upon  the  ground 
that  upon  the  evidence  before  them  the  Jury 
have  determined  that  the  unlawful  attempt  of 
the  defendant  was  coupled  with  a  present  abil- 
ity— that  is,  an  ability  by  the  means  then  em- 
ployed by  him  in  furtherance  of  such  attempt 
—to  commit  murder  upon  the  policeman. 
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1.   The  Iket  that  water  above  a  bridge 
was  two  feet  higher  than  it  wras  below 

it  and  flowed  under  the  brldflre  with  great  force 
but  stood  several  feet  deep  below  the  bridge  does 
not  show  that  a  dam  below  the  bridge  did  not  aid 
the  backing  up  of  tbe  water  above  the  bridge. 

8*   A  railroad  companjr  is  not  relieved 
from  liability  for  a  dam  on  its  right  of 
kjr  which  amounts  to  a  nuisance  and 


which  It  usee  and  keeps  In  repair,  by  reason  of  tbe 
fact  that  it  was  built  by  county  authorltieB  under 
an  Act  of  tbe  Legislature  but  wtth  the  railroad 
company^  knowledge  and  consent* 

8«  A  dam  to  protect  land*  built  by  an* 
thority  of  the  Iiegislature  in  the  former 
bed  of  a  river*  which  now  serves  only  as  a 
waste-way  daring  high  water,  the  new  channel 
untouched  by  the  dam  being  at  the  time  a  good 
and  Buffloient  outlet  at  all  ordinary  high  stage  of 
water,  is  a  lawful  public  improvement. 

4.  Overflow  of  water  obstructed  by  a 
dam  across  an  abandoned  river  bed 

which  was  lawful  when  built  is  to  be  laid  to  the 
account  of  Providence  and  not  to  the  hand  of 
man  if  it  would  not  have  happened  except  for  the 


Ifora— Although  the  facts  of  the  above  case  as  Lynn,  10  L.  B.  A.  210,  and  fiote,  108  Mass.  88L 
to  a  dam  in  the  abandoned  bed  of  a  stream  made ,  also  Brooks  v.  Oedar  Brook  ft  S.  C  River  Imp.  OOb 
by  legislative  authority  seem  to  be  entirely  novel,  7  L.  R.  A.  460,  8S  Me.  17,  and  0*Oonnel1  v.  East  Tea- 
the  principle  applied  is  discassed  in  Aldworth  v.    nessee,  Y.  &  G.  B.  Oo.  18  L.  B.  A.  8M«  87  Ga.  MA. 
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See  also  20  L.  R.  A.  360,  812. 


I8ir2. 


Paynb  t.  Eanbab  City,  St.  J.  &  C.  B.  R.  Ca 


029 


flllinff  up  of  the  new  ohannel  of  the  river  by 
natural  oansea. 

(October  81, 1808L> 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Holt  County  ffrant- 
Ing  him  a  less  amount  than  he  demanded  in  ao 
action  brought  to  recover  damages  for  injuries 
to  his  property  because  of  the  backing  of  water 
upon  it  in  consequence  of  an  alleged  unlawful 
interference  with  the  bed  of  a  stream  by  de- 
fendant.   Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mfwn,  T.  C.  Wood  and  M.  McKillop» 
for  appellant: 

The  Statute  of  Limitations  does  not  begin  to 
run  affainst  the  landowner's  right  of  action  for 
the  unlawful  flooding  of  his  lands  until  he  has 
been  injured,  notwahstanding  the  negligent 
Btructure  which  resulted  in  the  overflow  may 
have  been  growing  and  working  for  a  length 
of  lime  beyond  the  period  of  the  Statute  of 
Limitation. 

Culver  v.  Ohicago,  B,  1.  it  P.  R,  Ot>.  28  Mo. 


App.  180. 


cnuse  of  action  accrued  to  plaintiff  from 
said  I  lam  or  All  until  the  year  1881  and  his  ac- 
tion herein  was  commenced  in  1885,  hence  bis 
action  was  not  barred  by  the  Statute  of  Lim- 
itations. 

Dickfon  v.  Chicago,  R.  I.  d  P,  R,  Co,  71  Mo. 
675;  McGowan  v.  Missouri  Pac.  R.  Co.  23  Mo. 
App.  208;  Wood,  Nuisances,  2d  ed.  §  865;  Van 
Booiier  v.  Hannibal  d  St. «/.  R.  Co.  70  Mo.  145. 

The  said  dam  or  flll  was  kept  up,  repaired, 
maintained,  and  used  by  the  defenaant  contin- 
uously from  the  vear  1870  up  to  the  time 
claimed  in  plaintitf's  petition  he  was  damaged 
by  the  water  of  said  Nishnabotna  river,  and 
the  said  dam  or  flll  did  obstruct  the  water  ot 
said  Nisbnabotna  river  and  did  cause  said 
water  to  overflow  the  lands  of  th6  plaintiff  at 
the  times  claimed  in  his  petition,  and  defendant 
had  knowledge  that  said  dam  or  flll  so  ob- 
structed said  water  of  said  Nisbnabotna  river. 
This  entitled  plaintiff  to  recover. 

Brown  v.  Cayvga  A  8.  R.  Co,  12  N.  Y.  486; 
Dickson  v.  Chicago,  B  L  d  P,  R,  Co.  supra; 
Wayland  v.  St,  Louis,  K,  C.  d  N.  R,  Co,  75 
Mo.  549;  Pinney  v.  Berry,  61  Mo.  859. 

Property  cannot  be  taken  for  public  use 
without  lust  compensation,  and  flooding  land 
by  the  obstruction  of  a  running  stream  is  a 
takins:  within  the  meaning  of  the  Constitution. 

PumpeUy  v.  Oreen  Bay  d  M,  CaiuU  Co,  80 
U.  S.  18  Wall.  166,  20  L.  ed.  657;  Sinnickson 
▼.  Johnson,  17  K.  J.  L.  129,  84  Am.  Dec.  184; 
Gardner  v.  Newburgh,  2  Johns.  Cb.  161,  1  L. 
ed.  383,  7  Am.  Dec.  526;  Angell,  Water- 
courses, §  465a;  Hookers,  New  Haven  dN.  ff, 
R  Co.  14  Conn.  146, 88  Am.  Dec.  477;  Roue  v. 
Oravite  Bridge  Corp.  21  Pick.  844;  Stevens  v, 
Middlesex  Canal  Proprs.  12  Mass.  466;  Canal 
Appraisers  v.  People,  17  Wend.  644;  Eaton  v. 
Boston,  C.dM,B,  Co.  61  N.  H.  504,  12  Am. 
Rep.  147;  Mills,  Em.  Dom.  1st  ed.  p.  88,  ^  80. 

The  existence  of  the  power  to  so  take  private 
propertj^  may  be  raised  at  any  stage  of  the 
proceeaings. 

Hopkins  v.  Kansas  City,  St.  J.  d  0,  B,  R, 
Co.  79  Mo.  98. 

When  damages  are  of  such  a  nature  that  they 
cannot  be  separated,  defendant  is  liable  for  ail 
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even  though  another  may  have  contributed  to 
the  damage. 

Oivens  v.  Van  8tiuddi(ford,  4  Mo.  App.  498, 
afSrmed  in  72  Mo.  129;  Pinney  y.  Berry,  61 
Mo.  859;  Oivens  v.  Van  Studdiford,  86  Mo. 
149,  56  Am.  Rep.  421;  Dill.  Mun.  Corp.  8d 
ed.  §  1088,  note  1;  Chicago  v.  Euenerhein,  85 
Dl.  594,  28  Am.  Hep.  626;  Sutherland,  Dam- 
ages, 1st  ed.  p.  414. 

If  the  defendant  by  obstructing  the  bed  of 
the  Nisbnabotna  river  forced  the  water  back- 
ward and  out  of  its  banks  so  as  to  overflow  the 
lands  of  plaintiff,  the  defendant  is  liable  for 
such  damages,  and  if  Atchison  county  by  a 
dyke  threw  and  precipitated  the  water  that 
escaped  out  of  the  NiBbnabotna  river  onto  her 
lands  bv  reason  of  such  obstruction  erected  and 
maintained  by  defendant  onto  lands  of  plaintiff, 
then  either  the  said  defendant,  or  said  Atcbisoa 
countv,  or  both  are  liable  to  the  defendant  for 
such  damage. 

Abbott  V.  Kansas  City,  Ft.  J.  d  0.  B.  R.  Co. 
83  Mo.  272,  68  Am.  Rep.  581;  RychlicH  v.  St. 
Louis,  4  L.  R.  A.  594,  98  Mo.  497;  Paddock  ▼. 
Somes,  10  L.  R  A  254,  102  Mo.  226. 

If  the  ordinary  or  low- water  channel  of  the 
river  was  not  sufficient  to  carry  off  the  water 
accustomed  to  flow  in  said  stream  or  river  in 
times  of  freshets,  it  was  the  duty  of  defendant 
in  building  said  bridge  and  maintaining  said 
dam  and  grade  to  provide  openings  throusrh 
and  under  the  same  sufficient  to  permit  the 
water  to  pass  off  freely  and  without  obstruo- 
tion. 

Rychlicki  v.  St.  Ixniis  and  Paddock  v.  SomesL 
supra;  McCormick  v.  Kansas  City,  St.J.dCu 
B.  R,  Co.  70  Mo.  860.  85  Am.  Rep.  481;  Shane 
V.  Kansas  City,  St.  J,  d  C,  B.  R,  Co,  71  Mo. 
287,  86  Am.  Rep.  480. 

Messrs.  Spencert  Barnes  Ss  MosmAo 
for  respondent. 

Black*  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  to  recover  damages  for 
overflowing  some  4,000  acres  of  land  owned  by 
plaintiff,  thereby  destroying  his  crops  in  the 
years  1881.  1882,  and  1888,  snd  at  the  same 
time  permanently  injuring  his  lands.  There 
is  a  separate  count  for  the  damages  to  the  crops 
in  each  year,  snd  for  the  permanent  injuries 
to  the  land.  The  petition  svers,  and  the  proof 
shows,  that  the  acts  complained  of  were  done 
at  different  dates,  and  by  different  railroad 
companies;  but  as  these  companies  were  con- 
solidated from  time  to  time,  forming  the  pres- 
ent defendant,  we  shall  treat  the  defendant  as 
liable  for  the  acts  of  its  constituenta.  Disre- 
garding these  acts  of  consolidation,  the  sub- 
stantial averments  of  the  petition  are  that  the 
defendant  in  1868  built  a  aam  across  the  Nisb- 
nabotna river  at  one  point,  and  in  1880  care- 
lessly and  negligently  constructed  a  bridge  over 
the  same  river  at  another  point,  by  reason  of 
all  of  which  the  waters  of  that  river  were 
thrown  back  upon  the  plaintiff's  lands  at  ordi- 
narv  high  stages  of  water,  and  his  crops  and 
land  injured  in  the  years  before  named.  The 
jury  found  a  verdict  for  the  plaintiff,  but  as- 
sessed his  damages  at  one  dollar  only,  and  he 
appealed  from  the  judgment  entered  thereon. 
The  brid^  and  aam  are  in  the  county  of 
Atchison,  m  this  state,  the  former  a  mile  and 
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one  half  and  the  latter  two  miles  south  of  the 
Ktate  line.  The  plaintiff's  lands  lie  in  the  ad- 
ioining  county  of  Fremont,  in  the  state  of 
Iowa,  and  are  from  five  to  twelve  miles  north 
and  noiihwest  of  the  dam  and  bridge.  The 
railroad  runs  over  tlie  bottom  lands  on  the  east 
side  of  the  Missouri  river.  It  passes  over  the 
dam  and  bridge,  and  tbenceon,  In  a  northwest 
direction,  for  a  distance  of  four  miles,  to  a 
point  near  to  but  west  of  Hamburg,  in  Iowa; 
thenoe.  in  a  more  westerlv  direction,  for  some 
three  miles,  where  there  (s  trestlework  over  a 
slough:  and  thence  on  to  the  northwest.  The 
plaintiff's  lands  are  situate  on  both  sides  of  the 
railroad,  north  and  south  of  this  slough.  The 
Nishnabotna  river  (hereafter  called  the  Nish- 
na)  flows  from  the  interior  of  Iowa,  in  a  south- 
westerly direction,  to  a  point  lust  east  of  Ham- 
burg; thenoe,  in  a  more  southerly  course,  to 
the  bridge.  Willow  creek  flows  in  a  south- 
easterly direction,  east  of  the  railroad,  to  a 
point  near  Hamburg,  where  it  empties  into  the 
Nishna,  so  that  the  waters  of  these  streams 
join  before  they  reach  the  bridge.  Prior  to 
1860  the  Nishna,  after  passing  the  place  where 
the  bridge  was  subsequently  erected,  made  a 
curve  to  the  south,  and  then  back  to  the  east, 
passing  over  the  place  where  the  dam  was 
built,  thus  forming  a  loop  out  west  towards 
the  Missouri  river.  It  then  ran  on  in  a  south- 
easterly direction,  for  a  distance  of  fifty  or  six- 
tv  miles,  by  its  meanderings,  before  it  entered 
the  Missouri.  In  1863,  according  to  most  of 
the  witnesses,  the  Missouri  workS  its  way  east 
so  as  to  cut  into  the  Nishna  at  the  loop  before 
mentioned.  Thereafter  the  Nishna  discharged 
its  waters  into  the  Missouri  at  this  cut-off,  leav- 
ing the  fifty  or  sixty  miles  of  the  old  Nishna 
bed  as  a  wasteway  in  time  of  high  waters.  In 
1867  the  Missouri  made  what  is  called  the 
••Peru  Cut-Off;"  that  is  to  say,  it  cut  out  for 
Itself  a  new  channel  some  Ave  miles  west  of 
this  place  where  it  had  before  cut  into  the 
Nishna  at  the  loop.  After  this  the  Nish na  con- 
tinued to  flow  down  through  this  old  Missouri 
river  channel  for  a  distance  of  some  five  miles, 
to  the  Missouri.  In  times  of  usual  high  wa- 
ters, either  in  the  Nishna  or  Missouri,  some  of 
the  overflow  waters  passed  down  the  old  Nish- 
na channel,  but  at  low  water  the  inlet  to  that 
channel  was  dry  land.  With  this  state  of  af- 
fairs the  railroad  was  constructed  in  1868, 
along  the  east  side  of  the  old  Missouri  river 
channel,  through  which  the  Nishna  waters 
then*flowed.  The  dam  was  made,  not  across 
this  channel,  but  across  the  old  Nishna  bedj 
and  a  bridge  was  built  across  the  Nishna  a  half 
mile  to  the  north,  where  the  railroad  crossed 
the  river. 

There  is  a  question  of  fact,  as  to  whether  the 
flU  or  dam  was  made  by  the  railroad  company 
or  by  the  county  of  Atchison.  The  evidence 
on  this  issue  is,  in  substance,  this:  Some  of 
the  plaintiff's  witnesses  speak  of  the  fill  as  hav- 
ing been  made  by  the  railroad  contractors.  On 
the  other  hand,  the  defendant  put  in  evidence 
an  Act  of  the  Legislature,  approved  the  19th 
March,  1868,  the  first  section  of  which  is  in 
these  words:  "  That  the  county  court  of  At- 
chison county  be,  and  is  hereby,  authorized 
to  build,  or  cause  to  be  built,  a  dam  across 
the  Nishnabotna  river,  in  said  county,  at 
or   near   the   point   where   the   line  of   the 
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Council  Bluffs  &  8t  Joseph  Railroad 
said  river,  below  a  point  in  said  river  here- 
tofore known  as  'The  Narrows.'"  Second 
section  authorizes  the  county  court  to  pay 
for  the  work  and  for  keeping  ft  in  repair  out  of 
the  county  road  fund.  The  defendant  also 
read  in  evidence  a  contract  between  the  county 
judges  and  Phelps  &  Co.  for  buildini?  the  dam, 
but  the  contract  is  not  in  the  present  record. 
One  witness  says  that  in  constructing  the  rail- 
road an  opening  was  left  at  this  place  for  a 
bridge;  that  Phelps  &  Co.  filled  it  up;  that 
his  understanding  was  that  the  county  was  to 
pay  for  the  work,  but  he  cannot  say  who  paid 
for  it.  The  proof  shows  that  defendant 
procured  the  right  of  way  where  the  dam  was 
made  by  a  deeafrom  the  landowner,  and  has 
at  all  times  kept  the  dam  or  fill  in  lepur,  and 
operated  its  road  over  the  same.  After  the 
dam  had  been  completed,  the  old  Missouri 
channel,  through  which  the  bulk  of  the  Nishna 
waters  flowed,  oegan  to  fill  up,  so  that  in  time 
the  low-water  line  of  the  Nishna  became 
higher  and  higher,  and  in  1879  or  1880  the 
overfiows  of  that  river  threatened  injuiy.  In 
view  of  this  fact,  the  county  of  Atchison  built 
a  dyke  in  1880  from  the  south  end  of  the  rail- 
road bridge  east  to  the  bluffs.  Though  there 
is  some  conflict  in  the  evidence,  the  weight  of 
it  seems  to  be  that  the  plaintiff's  lands 
were  overflowed  in  1930  by  high  waters  from 
the  Missouri.  One  witness  says  the  Missouri 
extended  from  the  bluffs  on  the  Nebraska  side 
to  the  bluffs  on  the  Missouri  side.  Aa  to  the 
years  1882  and  1888,  the  evidence  tends  to 
show  that  the  Missouri  river  was  high,  and 
that  the  Nishna  was  at  the  same  time  higher 
than  it  had  ever  before  been  known  to  rise. 
The  waters  from  the  Nishna  were  several  feet 
deep  all  over  the  lands  between  the  dyke  on 
the  south,  the  railroad  embankment  on  the 
west,  and  the  bluffs  back  of  Hamburg  on  the 
east  l^hey  backed  up  Willow  creek,  and  ran 
out  at  the  slouirh  and  trestlework  before  men- 
tioned, and  destroyed  the  plaintiff's  crops  and 
injured  his  lands.  During  the  time  of  these 
floods  the  water  ran  under  the  bridge,  some  of 
the  witnesses  say,  like  a  mill  race.  It  was 
higher  by  one,  two,  or  three  feet  above  than 
below  the  bridge. 

The  present  railroad  bridge  was  built,  as  we 
understand,  after  the  road  had  been  in  opera- 
tion, but  prior  to  the  flood  of  1881.  There  is 
some  evidence  tending  to  show  that  it  is  not 
long  enough  to  accommodate  a  free  passage  of 
the  water  at  high  stages,  and  that  some  ob- 
structions were  left  in  the  channeL  The  de- 
fendant's evidence  tends  to  show  that  these  al- 
leged obstructions  were  below  low-water  line 
when  the  bridge  was  built;  that  the  bridge  con- 
sisted of  two  spans,  100  feet  each,  while  the 
river  just  above  was  only  125  feet  between  its 
banks  at  the  widest  place;  that  the  bridge  was 
long  enough  for  all  ordinary  hi{^h  stages  of 
water;  and  that  its  failure  to  discharge  the 
waters  at  the  time  in  question  was  due  to  un- 
precedented high  waters  in  the  Nishna,  the 
Atchison  count v  dyke,  and  the  filling  up  of 
the  old  Missouri  channel  from  natural  causea 

1.  The  trial  court  not  only  refused  all  of  the 

instructions  asked  by  the  plaintiff  on  the  issues 

I  relating  to  the  dam,  but,  at  the  request  of  the 

I  defendant,  gave  one  to  the  effect  that  the  plain- 
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tiff  could  only  recover  for  damages  suBtained 
by  reason  of  the  obflirucUons  in  the  rirer  at 
Uie  bridge;  thus  holding  that  on  the  pleadings 
«nd  eTidence  the  plaintiff  could  not  recover 
any  damages  because  of  the  dam.  In  short, 
the  court  sustained  a  demurrer  to  the  evidence 
as  to  this  branch  of  the  case.  In  support  of 
this  ruling,  it  is  argued  that  the  dam  could 
fiot  have  aided  in  backing  up  the  -water  above 
the  bridge  because  the  eyidenoe  shows  that  the 
water  ran  under  the  bridge  during  these  over- 
flows. This  line  of  argument  vml  not  stand 
the  test.  Let  it  be  conceded  that  the  water 
stood  two  feet  higher  Just  above  than  juat  be- 
low the  bridge.  It  would  then  follow  that  a 
body  of  water  2  by  200  feet  flowed  under  it. 

But  it  must  be  remembered  that  the  water 
was  nesTly  up  to  the  cords  of  the  bridge,  and 
that  it  stood  several  feet  deep  all  over  the  land 
Just  below'  the  bridge.  But  for  the  dam,  some 
of  the  backwater  below  the  bridge  would  have 
passed  off  through  the  old  Nishna  bed,  and 
thus  to  some  extent  increased  the  flow  under 
the  bridge,  and,  as  a  consequence,  relieved  the 
backwater  above  it. 

2.  It  is  next  urged  that  the  defendant  is  not 
liable,  because  the  dam  was  built  by  the  countv 
of  Atchison,  and  not  by  defendant  Thou^b 
the  dam  was  buOt  or  caused  to  be  built  by  the 
county,  under  the  Act  of  the  Legislature  be- 
fore mentioned,  there  is  evidence  tending  to 
•how  that  it  was  built  on  the  defendant's  nght 
of  way,  with  its  knowledge  and  consent;  and 
the  proof  is  clear  that  it  has  at  all  times  used 
and  kept  the  dam  in  repair.  If  these  are  the 
facts,  and  we  must  assume  that  they  are  for  all 
purposes  of  a  demurrer  to  the  evidence,  the 
defendant  is  in  no  better  position  than  the 
county.  If  the  dam  amounts  to  a  nuisance, 
then,  under  these  facts,  the  defendant  is  liable 
aa  for  maintaining  the  nuisance. 

8.  The  Legislature  authorized  the  construc- 
tion of  the  dam  for  the  purpose  of  protecting 
Che  lands  along  the  old  iHlshna  bed  from  over- 
flows, and  the  dam  had  that  effect.  It  was  a 
public  improvement,  and  must  be  so  treated. 
Gould,  Waters,  2d  ed.  g  241.  The  dam  being 
a  public  improvement,  the  defendant  insists 
that  the  Act  of  the  Legislature  constitutes  a 
complete  justification,  and  that  the  plaintiff 
has  no  remedy  for  any  injuries  which  he  may 
have  sustained.  On  the  other  hand,  the  plain- 
tiff insists  that  the  act  and  work  done  thereun- 
der amount  to  a  taking  of  his  property  for 
public  use  without  compensation,  and  for  this 
reason  the  act  is  void.  That  cannot  be  a 
nuisance,  so  as  to  give  a  common-law  right  of 
action,  which  the  mw  authorizes.  To  the  ex- 
tent to  which  a  person  has  a  right  to  act, 
others  roust  suffer.  These  propositions  have 
been  laid  down  by  high  authority,  and  are  not 
questioned;  but  they  are  based  upon  the  as- 
sumption that  the  >ct  of  the  Legislature  which 
authorizes  the  thing  to  be  done  is  a  valid  law. 
If  it  violates  the  Constitution,  it  is  not  a  valid 
Uw,  and,  of  course,  constitutes  no  justification 
for  the  acts  done  thereunder.  The  Act  of  the 
Legislature  in  question  is  to  be  tested,  not  by 
the  present  Constitution,  but  by  the  provision 
in  force  when  the  Act  was  passed,  which  pro- 
vided that  private  property  ought  not  to  be 
taken  or  appropriated  to  public  use  without 
Just  compensation.    This  Act  does  not  provide 
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for  the  payment  of  damages  to  persons  whoso 
property  may  be  injured  by  the  dam,  and  the 
question  is  whether  the  act  and  work  done 
thereunder  amount  to  a  "tdLing,"  within  the 
meaning  of  the  Constitution.  The  books  are 
full  of  cases  which  show  that  many  acts  done 
under  legislative  sanction,  which  are  injurious 
to  others,  do  not  amount  to  a  taking  of  private 
property,  and  this,  too,  though  the  same  acts 
would  be  actionable  at  the  suit  of  the  persons 
injured,  if  not  done  under  legislative  author* 
ity.  It  is  generally  held  that  acta  done  by  vir- 
tue of  statute  law,  which  do  not  directly  en- 
croach upon  the  property  of  an  individual,  or 
disturb  him  in  his  possession  or  enjoyment* 
will  not  entitle  him  to  compensation  or  give 
him  a  right  of  action.  Cooley,  Const.  Uim. 
dth  ed.  667;  Northern  Tramp.  Co.  cf  Ohio  v. 
Chicago,  99  U.  a  685,  25  L.  ed.  886;  Bellinger 
▼.  Nete  York  Cent  R.  Q>,2SN.  T.  42. 

Where  a  city  grades  a  street  under  charter 
authority,  aDd  surface  water  is  by  reason 
thereof  thrown  upon  adjacent  property,  the 
city  is  not  liable  for  the  injuries  suffered  by 
the  proper^  owner,  there  beinff  no  negligence 
in  doing  tne  work.  8t.  Louu  v.  Oumo,  12 
Mo.  417;  Imler  v.  Springfield,  66  Mo.  119,  17 
Am.  Rep.  645;  Fo$ter  v.  6i.  Louie,  71  Mo.  157. 
But  if,  in  grading  a  street,  the  dty  btulds  an 
embankment  beyond  the  limits  of  the  street  on 
private  property,  then  it  is  liable.  Broadwell 
V.  Kaneas,  75  Mo.  218,  42  Am.  Rep.  406; 
Vanderlip  v.  Grand  Rapid*,  78  Mich.  522,  8 
L.  R.  A.  247.  The  same  is  true  where  a  city, 
in  the  improvement  of  its  streets,  collects  sur* 
face  water  by  means  of  ditches,  and  then  casts 
it  off  in  a  body  on  private  property,  where  it 
was  not  accustomed  to  flow.  RytJUicki  v.  8L 
Louis,  98  Mo.  497,  4  L.  R.  A.  594. 

We  now  notice  some  of  the  cases  mostly  re- 
lied upon  by  the  plaintiff.  In  Eaton  y.  Boston, 
C.  dk  M.  B.  Go.  61  N.  H.  504,  12  Am.  Rep. 
147,  the  plaintiff  owned  meadow  land  which 
was  protected  from  the  overflows  of  a  river  by 
a  ridge  of  land.  The  defendant,  in  construct- 
ing Its  road,  made  a  cut  through  the  ridge. 
The  waters  of  the  river  flowed  through  this 
cut  in  ordinary  freshets  on  and  over  the  mea- 
dow. The  court  held  the  defendant  liable  in 
an  action  on  the  case.  The  principle  of  liabil- 
ity it  was  said,  must  be  the  same  whether  the 
owner  is  wholly  or  only  partially  deprived  of 
the  use  of  his  land;  that  taking  a  part  is  at 
much  forbidden  as  taking  the  whole;  that  the 
quantum  of  interest  may  vaiy,  but  the  princi- 
ple remains  the  same.  It  is  also  there  said  that 
to  turn  a  stream  of  water  on  the  plaintiff's 
premises  is  as  much  an  infringement  of  his 
property  rights  as  it  would  be  for  one  to  go 
upon  the  premises  in  person  and  dig  a  ditch, 
or  deposit  upon  them  a  mound  of  earth.  In 
McKenzie  v.  Mississippi  dk  Rum  River  Boom 
Co.,  29  Minn.  288,  the  defendant  erected  a  boom 
across  a  navigable  stream  in  accordance 
with  legislative  authority.  The  boom  was  so 
constructed  as  to  overflow  the  plaintiff's  land 
once  or  twice  in  a  period  of  seven  or  eight 
years.  It  was  held  that  this  was  as  much  a 
taking  as  it  would  be  if  a  like  effect  occurred 
every  year.  And  in  Pumpdty  v.  Green  Bay  A 
M.  Canal  Ci>.,  80  U.  8.  18  Wall.  166,  20  L.  ed. 
557,  a  dam  had  been  erected,  pursuant  to  leg- 
islative approval,  across  a  river  which  was  an 
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•utlet  to  a  lake,  and  the  waters  of  the  lake 
were  thereby  raised  so  as  to  overflow  the  plain- 
tiff's land  n-om  the  completion  of  the  dam  to 
the  commencement  of  the  suit  The  defendant 
was  held  liable  for  the  damages,  the  coart 
statin/;r>  hi  substance,  that  where  real  estate  is 
actually  invaded  by  superinduced  additions 
of  water,  earth,  and  sand,  so  as  to  effectually 
destroy  or  impair  its  usefulness,  it  is  a  taking, 
within  the  meaning  of  a  constitutional  provis- 
ion like  the  one  now  in  question.  Justice  Mil- 
ler says  in  that  case  that  many  of  the  decisions 
holding  that  the  property  owner  has  no  rem- 
edy, for  cousequential  injuries  arising  from  the 
prosecution  of  public  improTements,  such  as 
roads,  streets,  rivers,  and  other  highways, 
have  gone  to  the  utmost  extent,  and  some  of 
them  beyond  correct  judicial  constructions. 
The  principle,  he  sars.  is  a  sound  one,  when 
properly  applied.  The  same  court,  in  the  snb^ 
sequent  case  of  Northern  Tran^p,  Co,  of  Ohio 
V.  Chicago,  99  U.  8.  635,  25  L.  ed.  886,  speak- 
ing through  Justice  Stroui^,  savs:  "But  acts 
done  in  the  proper  exercise  or  goTemmental 
powers,  and  not  directly  encroaching  upon 
private  property,  though  their  consequences 
may  impair  its  use,  are  universally  held  not 
to  be  a  taking,  within  the  meaning  of  the  oon- 
Wtitutional  provision.  They  do  not  entitie  the 
owner  of  such  property  to  compensation  from 
(he  state  or  its  agents,  or  give  him  a  right  of 
action."  He  also  says  the  oxtremest  qualifica- 
^on  of  this  doctrine  Is  to  be  found,  perhaps, 
In  the  Pumpelly-Oreen  Bay  Co.  Case^  and  in 
the  New  Hampshire  case  biefore  mentioned. 

Though  there  is  a  conflict  in  the  authorities 
as  to  what  will  constitute  a  taking  in  these 
overflow  cases,  still  this  conflict  will  not  be  so 
great  if  we  keep  in  mind  the  particular  facts 
of  each  case,  rather  than  the  line  of  argument 
sometimes  pursued.  It  is  clear  that,  to  con- 
stitute a  taking,  it  is  not  necessary  that  the 
land  should  be  absolutely  appropriated,  nor  is 
it  necessaiT  that  the  owner  be  permanently 
deprived  of  the  use  of  it.  It  is  enough  to  con- 
stitute a  taking  that  the  use  of  the  land  is  at 
times  seriously  and  directly  interrupted  by  the 
public  improvement.  Looking  at  the  mass  of 
evidence,  the  substance  of  which  has  been 
stated,  it  will  be  seen  that  the  Nishna  river 
had  two  channels  from  a  point  just  below  the 
railroad  bridge.  The  old  Missouri  channel 
constituted  the  main  and  principal  one,  down 
which  water  flowed  at  all  times.  The  old 
Nishna  bed,  branching  off  to  the  east,  consti- 
tuted the  other  one.  It  served  as  a  wasteway 
during  high  waters,  but  had  defined  banks, 
into  which  water  collected  and  ran  off,  so  that 
it  muct  be  treated  as  a  stream.  The  dam 
across  this  wasteway  left  the  main  channel 
untouched.  That  channel  was  a  good  and 
sufficient  outlet  at  all  ordinary  high  stages  of 
water,  and  continued  to  be  such  for  a  period 
of  ten  or  more  years.  In  process  of  time  it 
filled  up' from  natural  causes,  thereby  obstruct- 
ing the  passage  of  the  water  from  above.  If 
the  dam  can  be  said  to  have  had  any  real 
agency  in  producing  the  damages  complained 
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of,  it  was  because  of  its  presence  after  this 
process  of  filling  up  had  taken  place.  The 
dam  was  rather  a  condition  than  the  real  and 
direct  cause  of  the  injuiy.  It  waa  the  inter 
vening  filling  up  of  the  main  channel  from 
natural  causes  which  caused  the  dam  to  aid  in 
the  overflows  of  1881,  1882,  and  1888.  We  do 
not  see  how  such  injuries  can  be  said  to  pro- 
ceed immediately  from  the  dam.  The  dam- 
ages shown  are  too  consequential,  if  not  re- 
mote, to  support  this  action.  We  have  found 
and  heea  cited  to  no  case  the  facts  of  which 
will  say  that  there  was  here  a  taking  of  private 
property  for  public  use.  The  facts  as  they 
existed,  when  and  immediately  after  the  dam 
was  constructed,  would  have  laid  no  founda- 
tion whatever  for  the  allowance  of  damages, 
had  the  Act  provided  for  paying  damages  to 
all  persons  who  might  be  in  jurea  by  the  dam. 
Nor  does  the  evidence  in  this  case  lay  the  foun- 
dation for  an  action  for  the  maintenance  of  a 
nuisance  unless  it  was  the  duty  of  the  defendant 
to  keep  the  main  natural  channel  o|ien  and  free 
of  obst ruct  ions.  Where  a  railroad  build .«  a  cul- 
vert or  other  passageway  under  its  road,  it  is 
bound  to  keep  the  same  open  for  the  free  pas- 
sage of  water,  {CottY,  LeufistanJL  Co.  86  N.  T. 
214):  but  that  is  not  the  case  here.  Here  there 
was  a  good  and  suflScicnt  natural  channel,  not 
touchea  by  the  dam,  and,  this  being  so,  the 
state  had  a  right  to  authorize  the  county  to 
fill  up  the  old  one.  The  damages  sued  for 
were  caused  by  one  of  those  changes  which 
take  place  in  the  channel  of  the  Mis^uri  river 
and  its  tributaries,  which  are  to  be  laid  to  the 
account  of  Providence,  and  not  to  the  hand  of 
man.  The  court  did  not  err  in  its  rulings  on 
this  branch  of  the  case. 

4b.  The  court  submitted  that  part  of  the  case 
which  relates  to  the  neglisent  construction  of 
the  bridce  on  the  exact  theory  defined  in  the 
plaintiff^  instructions.  Some  of  these  instruc- 
tions asked  by  the  plaintiff  were  modified,  it 
is  true,  but  they  were  only  modified  so  far  as 
they  alluded  to  the  dam  as  a  ground  of  recov- 
ery. It  follows  from  what  has  been  said  that 
there  was  no  error  in  these  modifications.  In 
other  respects  the  instructions  were  given  as 
asked. 

The  plaintiff's  9th  instniction  defined  the 
measure  of  damages  as  to  the  4th  count,  and 
his  10th  defined  the  measure  of  damages  as  to 
the  1st,  2d,  and  8d  counts.  Those  two  in- 
structions covered  the  entire  subject,  and  there 
was  therefore  no  error  in  rpfusin?  the  15th  in- 
struction, relating  to  the  same  subject,  even  if 
correct.  The  verdict  for  one  dollar  may  be 
accounted  for  on  the  ground  that  the  jurv  be- 
lieved the  bridge  was  wide  enough  fnr  all  or- 
dinary high  stages  of  water,  but  that  there  was 
some  little  negligence  in  failin|^  to  properly 
clean  out  the  channel  under  it  when  con- 
structed, but  that  these  obstructions  had  very 
little  to  do  with  the  overflows.  There  is  an 
abundance  of  evidence  to  support  such  a  find- 
ing. We  discover  no  error  in  the  record,  and 
t?^  judgment  i$  afflrmed^ 

All  concur. 


i8ai 


HimiBB  y.  Wbstoh. 


Odtt. 


mSSOURI  SUPREME  COURT  (2d  Div.). 


James  A.  HUNTER  &  Wife,  AppU., 
WUliam  WESTON  et  al.,  Beq>U. 


C 


.Mo.. 


.) 


All  mJleiy  not  opened  for  public  use  or 
need  In  ik/ct  as  an  allesTf  and  which  exJlsts 
only  on  a  recorded  plat  of  a  city  addition,  is  not 
within  ordinances  fuohibitincr  uncovered  exca^a- 
tloDs  near  an  alUv  or  other  public  place  or  vehl^ 
des  therein. 

(July  h  18B3J  ' 

APPEAL  hj  plaintifb  from  a  Judgment  of 
the  Circuit  Court  for  Jackson  County  in 
fayor  of  defendants  in  an  action  brouffht  to  re- 
cover  damages  for  personal  injuries  idleged  to 
Lave  resulted  from   defendants'   negligence. 

The  facts  are  stated  in  the  opinion. 

Mr,  Hunter  VL  Merlweiherp  for  appel- 
lants: 

The  case  was  taken  from  the  jury  on  the 
ground  that  the  evidence  failed  to  support  the 
allegations  of  the  petition.  That  is  the  sole 
question  here. 

Where  there  is  any  evidence  at  all  tending 
to  prove  the  allegation  of  the  petition  the  case 
aLould  go  to  the  jury. 

Baum  V.  Fryrea,  86  Mo.  161;  Moody  v. 
DeuUch,  86  Mo.  287. 

A  demurrer  to  the  evidence  admits  every 
fact  which  any  of  the  evidence  tends  to  prove, 
and  also  every  fact  that  the  Jury  may  with 
propriety  infer  from  the  evidence. 

Koeninger  v.  Vogt,  6  West.  Rep.  890,  88  Mo. 
690;  Donahue  v.  St.  Uuis,  1.  M.  tfk  8.  IL  Co.  ^ 
West.  Rep.  848,  91  Mo.  860. 

T)ie  principle  is  the  same,  whether  the  pit 
be  outside  the  highway  or  in  the  highway,  the 
only  question  heing,  *'  Does  it  render  the  high- 
way dangerous?*' 

Bauett  V.  St.  Jo$mh,  68  Mo.  292,  14  Am. 
Bep.  446;  KiUy  v.  Kansas  City,  2  West.  Rep. 
420,  87  Mo.  10»,  66  Am.  Rep.  448. 

That  is  a  question  of  fact  for  the  jary. 

Bhearm.  &  Redf.  Neg.  g  11;  2  Thomp. 
Trials,  §§  1668, 1705;  Wyatt  v.  CiiixeTU  B.  cS. 
65  Mo.  485;  Stapies  v.  Canton,  69  Mo.  692; 


Elliott,  Roads  &  Streets,  pp.  452,  458;  Wyan 
dotte  V.  Gibson,  2Xi~  ~ 

oke,  112  Mass.  867. 


a.  pp. 
.286; 


Warner  v.  Moly- 


Defendant  Weston  was  negligent  in  main- 
taining this  unprotected  quany  so  near  the 
highway  as  to  render  it  dangerous. 

2  Thomp.  Neg.  771,  772;  Bassett  v.  St.  Jo- 

St?A,  supra;  Buesching  v.  St.  Louis  Gas  Co.  78 
o.  219,  89  Am.  Rep.  608;  Fink  v.  Missouri 
Furnace  Co.  10  Mo.  App.  61, 62  Am.  Rep.  876; 
Saunders  v.  Beister,  1  Dak.  161. 

Defendant  City  of  Kansas  was  negligent  in 
permitting  the  nuisance  of  the  unhitched  wa- 
gon, and  in  failing  to  provide  a  harrier  along  this 
alley.  It  is  bound  to  keep  its  highways  in  a 
reasonahly  safe  condition. 


Blake  V.  St.  Louis,  40  Mo.  669;  KHey  v. 
Kansas  City,  2  West.  Rep.  201,  87  Mo.  108, 69 
Am.  Rep.  448;  Carringion  v.  St.  Louis,  89  Mo. 
206,  58  Am.  Rep.  108;  Grogan  v.  Bope  Iron  dh 
Metal  Co.  8  West.  Rep.  288.  87  Mo.  821 ;  Erie- 
V.  Sehwingle,  22  Pa.  884,  40  Am.  Dec.  87. 

The  negligence  of  defendants  was  the  proz* 
imate  cause  of  the  injury. 

Brennan  v.  St.  Louis,  7  West.  Rep.  148, 92 
Mo.  486. 

Counsel  for  City  of  Kansas  sought  to  make 
the  point  in  his  argument,  that  the  city  was 
not  liable  unless  plaintiffs  showed  that  the  alley 
had  been  traded  and  improved  by  the  citv.  If 
there  could  be  any  such  defense  made,  it  cer- 
tainly must  be  set  up  in  the  answer.  It  is  mat- 
ter of  avoidance  and  must  be  pleaded.  Thia- 
was  not  done. 

When  streets  of  a  town  have  been  laid  out 
and  dedicated,  they  are  public  highways^ 
whether  used  as  such  or  not 

Meyer  v.  Horth  Missouri  R  Co.  dS  Mo.  862. 

'Whether  a  highway  or  bridge  is  reasonably 
safe  for  travel,  by  night  as  well  as  by  day,  is  a. 
practical  question,  to  be  determined  in  each 
case  bv  its  particular  circumstances. 

2  Dill.  Mun.  Corp.  §  789;  Staples  v.  Canton, 
09  Mo.  692;  Elliott,  Roads  &  Streets,  pp.  452, 
468,  and  authorities  there  cited;  BurreU  l\op. 
V.  Vneapher,  10  Cent.  Rep.  828,  117  Pa.  858,  ^ 
Am.  St.  Rep.  664;  Indianapolis  v.  Smmelman^ 
6  West.  Rep.  666,  108  Ind.  680,  68  Am.  Rep. 
65;  Bunch  v.  Edenton,  90  N.  C.  481;  Wyan- 
dotte V.  Gibson,  25  Ean.  286;  Byatt  v.  Bond- 
out,  44  Barb.  885;  Nbrris  v.  LitclifiOd,  85  N. 
H.  271.  69  Am,  Dec.  546;  Alger  v.  UvkiU,  8- 
Allen,  406;  Earner  v.  Holyohe,  112  Mass.  867; 
BriUon  v.  Oummington,  107  Mass.  847;  Bab- 
son  V.  Boekport,  101  Mass.  98;  Stevens  v.  Box- 
ford,  10  Allen,  26;  Pahner  v.  Anover,  2  Cush. 
600;  Hey  v.  Philadelphia,  81  Pa.  44.  22  Am. 
Rep.  788;  PittsUm  v.  Hart,  89  Pa.  889. 

Messrs.  F.  F.  Rosselle,  Frank  P.  Walsli. 
and  Karnes,  Holmes  ^  KraathofT,  for 
respondents: 

The  responsibility  of  the  authorities  for  the- 
condition  of  a  highway  begins  when  they  have- 
actually  opened  it  up  for  public  travel. 

Elliott,  Roads  &  Streets,  p.  466;  Bassett  v. 
St.  Joseph,  58  Mo.  290,  14  Am.  Rep.  446;  Oraig^ 
V.  Sedalia,  63  Mo.  417. 

A  city  is  not  necessarily  reauired  to  open  or- 
put  all  its  streets  in  a  conaition  for  public 
travel 

Wdtker  v.  Kansas  City,  99  Mo.  647. 

It  is  not  liable  for  the  condition  of  a  street 
which  exists  merely  on  paper. 

Moore  v.  Cape  Girardeau,  103  Mo.  470. 

The  mere  fact  that  the  street  has  been  regu- 
larly platted  does  not  impose  any  duty  as  to  its. 
safe  condition. 

Harrington  v.  Sedalia,  98  Mo.  588;  Heckler 
V.  St.  Louis,  18  Mo.  App.  277;  Kling  v.  Kansas 
City,  27  Mo.  App.  281;  Wellington  Y.Gregson, 
81  Kan.  99. 

The  liability  of  the  city  does  not  depend 


NOTB.— The  authorities  are  so  exhaustively  cited 
In  the  report  of  the  above  case  that  no  attempt  to 
add  to  them  will  be  made. 

As  to  private  liability  for  the  oondltion  of  a  street 
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platted  but  not  opened  as  a  highway,  see  also  Skot»- 
towe  V.  Oregon  Short  Lioe  ft  XX.  19.  B.  Co.  16  L.  JBL. 
A.  608,  as  Or.  48QL 
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tipon  iU  failure  to  exercise  iU  power  to  open 
and  improve  streets  {Oraig  ▼.  Sedalia,  iupra),- 
Imt  upon  negligence  in  not  keeping  the  street 
in  proper  coDdition  after  that  power  has  been 
•exercised  and  the  public  invited  to  use  the 
atreet  as  a  highway. 

Hlai9deU  v.  P&rtland,  89  Me.  118;  LawU  y. 
Moscaut,  12  Me.  800;  Humm  ▼.  New  York,  6 
8andf.  289;  Ih-ury  ▼.  Worcester,  21  Pick.  44; 
OarttDright  v.  Belmont,  68  WIbl  870;  Keyes  v. 
MareeUxii,  50  Mich.  489,  46  Am.  Bep.  62. 

Even  after  a  street  has  been  opened,  the  dtv 
Is  under  no  obligation  lokeep  the  whole  width 
thereof  in  repair. 

Brown  v.  Olaeoow,  67  Mo.  166;  TritB  v. 
Kaf4sa9  City,  84  Mo.  682;  Boe  y.  Karuae  Oity^ 
100  Mo.  190. 

No  duty  having  been  assumed  or  imposed 
1)Y  the  defendant  city  concerning  the  oonaition 
of  the  property  platted  as  an  alley,  it  neces- 
sarily follows  that  no  negligence  can  be  im- 
puted to  either  of  the  defendants  by  reason  of 
the  alleged  insufficient  or  dangerous  condition 
of  the  ground  so  dedicated. 

Ward  V.  Fagin,  10  L.  R  A.  147. 101  Mo. 
^669;  NicholBm  y.  ErU  R  Oo.  41  N.  Y.  626; 
Indianapolis  v.  SmTnelman,  6  West  Rep.  666, 
106  Ind.  680,  68  Am.  Bep.  65. 

Before  negligence  can  be  chaiged,  the  partv 
^complaining  must  show  that  some  duty  which 
4he  defendimt  owed  him  was  violated. 

Bargreatee  y.  Deacon,  26  Mich.  1;  Troth  y. 
Bh^4weU,  41  Minn.  66. 

There  is  no  pretense  in  this  case  that  Weston 
invited  persons  to  use  his  premises  for  the  pur- 
pose of  travel,  nor  that  he  maintained  an  ob- 
ject calculated  to  allure  and  entice  children 
upon  his  property.  Even  if  persons  drove 
«cro8s  Weston's  ground  by  his  permission,  they 
would  "take  the  license  with  its  concomitant 
peril." 

Oueiek  v.  Adams,  116  N.  Y.  65;  Beardon  y. 
Thompson,  149  Mass.  267. 

A  different  rule  would  unreasonably  deny 
to  an  owner  his  dominion  of  his  proper^ 
"and  compel  him  to  use  it  not  for  his  own,  but 
for  public  convenience.** 

Schmidt  v.  Kansas  Oity  DisUl,  Oo,  7  West. 
Hep.  124,  90  Mo.  284.  59  Am.  Bep.  16;  Oner- 
JioU  V.  Vieihs,  12  West  Bep.  95.  98  Mo.  422; 
JSiraub  v.  Soderer,  58  Mo.  88;  Sweeny  v.  Old 
Colony  d  N.  B.  Co.  10  Allen,  870,  87  Am. 
Dec.  644;  McGiU  v.  Compton,  66  Bl.  827; 
EcavsciUe  A  T.  K  B,  Oo.  y.  Qriffln,  100  Ind. 
1^21; Morgans.  Bennsylvania  B.  Co,  X9Blatchf. 
289;  HardeastU  v.  South  Yorks/tire  B.  Co.  4 
Burlst  &  N.  67;  HounseU  v.  Smith,  7  C.  B. 
N.  8.  781;  Binks  v.  South  Yorkshire  B,  Oo.  8 
Best  &  a  244;  Qautret  y.  Egerton,  L.  R  2  C. 
P.  870;  Hughes  v.  Hannibal  A  St.  J.  B,  Co,  66 
Mo.  825;  Turner  v.  Tfiomas,  71  Mo.  598;  Har- 
greates  v.  Beacon,  25  Mich.  1. 

So  far  as  Weston  was  concerned,  his  liabil- 
ity was  not  affected  by  reason  of  the  ordi- 
nances pleaded  in  the  petition. 

Eisenberg  v.  Missouri  Pac.  R  Co,  88  Mo. 
App.  85;  Norton  v.  St.  Louis,  97  Mo.  587;  tit, 
Louis  V.  Connecticut  Mut,  L,  Ins,  Co,  107  Mo. 
D2. 

These  ordinances  (section  1086)  apply  to 
<excavalioD8  "Id,  near,  or  adjoiuiug"  a  high- 
way, and  do  not  extend  the  rules  of  the  com- 
mon 4aw  upon  the  same  subject. 
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Harqreates  v.  Deacon  and  Eisenberg  y.  Mis- 
souri Pac.  R  Co,  supra. 

In  order  to  impose  this  liabilitY  the  defect 
in  question  must  be  so  near  the  nighway,  or 
that  portion  of  it  which  has  been  opened  to 
public  use,  as  to  endanger  persons  passing 
along  the  same  and  using  ordinary  care  tokeq> 
upon  the  proper  path. 

OterhoU  ^.YiMs,  12  West  Bep.  95,  98  Mo. 
420;  Schmidt  y.  Kansas  City  Dista,  Oo.  7  Wert. 
Bep.  124,  90  Mo.  284, 69  Am.  Bep.  16;  Busseh- 
ing  Y.  St.  Louis  Qas  Light  Oo,  78  Mo.  219,  89 
Am.  Bep.  508;  Clark  v.  Bietimond,  88  Va.  865, 
5  Am.  St  Bep.  881;  Sparhawk  td  y.  Salem,  1 
Allen,  80,  79  Am.  Dec  700;  Adams  y.  NatiA, 
18  Allen,  429;  Com.  y.  Wilmington,  105  Mass. 
599;  Kohn  v.  Lof>ett,  44  Qa.  261;  Beardsley  v. 
Hartford,  50  Conn.  629,  47  Am.  Bep.  677;  Jfo- 
Intire  v.  BoberU,4tJj.  B.  A.  519, 149  Mass.  450. 

The  duty  of  a  municipal  corporation  to  place 
railings  has  been  limited  strictly  to  tlie  oases 
where  the  excavation  existed  either  in  the  high- 
way or  so  immediately  contiguous  to  it  as  to 
make  it  dangerous  to  travel  upon  ibe  highway 
in  the  usual  and  ordmary  manner. 

Sparhawk  £d  v.  Salem,  supra;  Bassett  v.  St, 
Joseph,  58  Mo.  290;  Indianapolis  v.  Emmet- 
man,  6  West.  Bep.  566,  109  Ind.  580,  63  Am. 
Bep.  66;  Chapman  v.  CoO.,  10  B.  I.  804,  14 
Am.  Bep.  686;  Kdlogg  v.  Northampton,  4 
Gray,  65;  BUU  v.  Wabash,  St,  L.  A  P,  R  Co, 
17  Mo.  App.  126. 

No  duty  to  erect  barriers  exists  where  a 
party  wouJd  have  to  become  an  intruder  or 
trespasser  upon  the  premises  of  another,  be- 
fore reaching  the  excavation  complained  of. 

Clark  Y.  IHehmond,  88  Ya.  856;  OiUespie  y. 
MeOowan,  100  Pa.  144,  46  Am.  Bep.  865;  Hard- 
castle  Y.  South  Yorkshire  R  <t  Biter  Dun  Oo. 
4  Hurlst  &  N.  67. 

Liability  for  defects  exists  only  in  favor  of 
those  who  are  using  the  street  as  craYelers  at 
the  time  of  the  injury. 

Com,  V.  Wilmington,  106  Mass.  599;  Richards 
V.  Enfield,  18  Gray,  844;  KUey  v.  Kansas  Oity, 
2  West  Bep.  201,  87  Mo.  108,  56  Am.  Rep. 
448;  Keyes  v.  MarceUus,  50  Mich.  489,  46  Am. 
Bep.  62;  Chapman  v.  Cook,  10  R  L  804.  14 
Am.  Bep.  686. 

Weston's  right  to  exercise  dominion  over 
his  property  was  not  limited  by  the  fact  that 
there  were  children  in  the  neigh bornood,  nor 
can  any  greater  obligation  be  charged  upon 
the  city  in  respect  of  children  than  of  adulta. 

Morrissey  v.  Eastern  R  Co.  126  Mass.  877, 
80  Am.  Bep.  686;  Williams  v.  Kansas  Oity,  S 
d  M.  B.  Co.  96  Mo.  275;  OterhoU  v.  Vieths,  12 
West  Bep.  95.  98  Mo.  420;  Hargreates  v.  Dea- 
con, 25  Mich.  1;  Nolan  v.  New  York,  N.  U.  d 
H,  B,  Co.  1  New  Eng.  Bep.  826.  58  Conn.  461; 
Schmidt  v.  Kansas  (StyDistU.  Co,  7  West  Bep. 
124,  90  Mo.  284,  59  Am.  Bep.  16;  GaVigan  v. 
Metacomet  Mfg,  Co.  8  New  Eng.  Bep.  705,  148 
Mass.  627. 

But  it  is  insisted  that  it  was  a  question  of 
fact  for  the  Jury  to  determine  wnether  the 
brink  of  Weston's  quarry  was  so  near  the  paper 
alley  as  to  endanger  the  public  in  the  ordinary 
use  of  such  alley  as  a  highway. 

A  lury  could  not  find  that  a  duty  rested  up- 
on the  city  to  keep  an  unopened  and  untrav- 
eled  paper  highway  in  safe  condition  for 
those  who  might  choose  to  intrude  upon  ix. 
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«Qd  ctTiaioly  do  yaxy  could  impose  upon  a 
landowner  the  obligation  to  fence  an  excava- 
tion seventy  feet  distant  from  such  a  hiffhwav, 
nor  upon  a  city  liability  lor  not  requinne  toe 
owner  to  erect  such  barriers.  Under  such  cir- 
cumstances the  duty  and  liability  of  the  de- 
fendants involved  purely  a  question  of  law. 

Hoian  V.  New  York,  Jv.  B,  AH,  R.  Co,  supra; 
TarnaU  v.  St.  Louis,  K.  CdN.R.  Co,  75  Mo. 
Ii75;  Morrissey  v.  Providence  d  W.  B,  Co,  16  H. 
L  271;  Bisenberg  v.  Missouri  Pae.  R,  Co,  88 
Mo.  App.  86;  (herhoU  v.  ViethM,  12  West.  Rep. 
^.  93  Mo.  422. 

When  the  facts  bearing  upon  the  question 
whether  the  thing  complained  of  made  the 
highway  dangerous  are  uncontroverted,  their 
legal  effect  is  a  pore  matter  of  law. 

Whitham  v.  Portland,  72  Me.  689;  Trask  y, 
ShottoeU,  41  Minn.  66;  Clark  v.  Siehmand,  6 
Am.  St.  Rep.  281,  88  Ya.  866;  Ekirly  v.  I^ake 
Shore  d  M,  8.  B,  Co.  9  West  Rep.  888,  66 
Mich.  849. 

The  wagon  was  not  standing  in  such  a 
street  as  is  contemplated  by  the  ordinance, 
and  no  liability  was  entailed  by  the  failure  of 
the  city  to  prosecute  Goz  for  a  violation  of  its 
ordinance. 

Kiley  v.  Kansas  City,  2  WesL  Rep.  201,  87 
Mo.  108,  56  Am.  Rep.  448. 

The  rule  of  liability  for  failure  to  erect  bar- 
riers is  subject  to  the  further  qualification  that 
the  injury  must  have  happened  through  some 
mischance  incident  to  the  use  of  the  bifhwav 
and  ''reasonably  to  be  anticipated  therefrom. 

Com,  V.  Wilmington,  106  Mass.  599;  Arm- 
strong V.  Medbury,  67  Mich.  250;  Biggins  v. 
Boston,  148  Mass.  484;  DeCamp  v.  Sioux  City, 
74  Iowa,  892;  Straud  v.  Soderer,  68  Mo.  88; 
Bovoen  v.  Chieaqo,  B.  dKC.B,  Co,  14  West. 
Hep.  744.  95  Mo.  268,  Pi>rter  v.  Anheuser- 
Busch  Brew.  Asso,  24  Mo.  App.  \\Hey  v.  PhiUk- 
4elphia,  81  Pa.  44. 22  Am.  Rep.  788;  Broum  v. 
Glasgow,  57  Mo.  156;  Elliott,  Roads  <&  Streets, 
».  448;  Mclntire  v.  BoberU,  4  L.  li.  A.  519, 149 
Mass.  450;  Olasier  v.  Helrrtm,  181  N.  Y.  447; 
Mathiason  v.  Mayer,  7  West  Rep.  739,  90  Mo. 
685;  WaldMer  v.  Hannibal  d  St,  J,  B,  Co,  3 
West.  Rep.  246.  87  Mo.  37;  Pike  v.  Grand 
Trunk  B,  Co.  89  Fed.  Rep.  255;  Hudson  v. 
Wabasli  Tf .  B.  Co,  101  Mo.  18;  Whart  Neg. 
§  150;  Sutton  v.  New  York  Cent,  d  H,  B.  (S>, 
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N.  Y.  243;  Henry  v.  St.  Louis,  K,  C.  d  N. 
B.  Co.  76  Mo.  288,  43  Am.  Rep.  762;  2\tus  v. 
Northbridge,  97  Mass.  256,  93  Am.  Dec.  91; 
McCandUss  v.  Chicago  dN.W.B.  Co.  71  Wis. 
41;  DeCamp  v.  Sioux  City,  74  Iowa,  392;  Com. 
V.  Wilmington,  106  Mass.  599;  Mahogany  v. 
Ward,  16  R.  I.  479;  Alexander  v.  Newcastle, 
14  West  Rep.  829,  115  Ind.  51;  BoweU  v. 
Lowell,  7  Gray,  100,  66  Am.  Dec.  464;  Bich- 
ards  V.  Enfield,  18  Gray,  344;  Brennan  v.  St. 
Louis,  7  West.  Rep.  148,  92  Mo.  482. 

Thomast  c7. ,  delivered  the  opinion  of  the 
court: 

This  is  an  action  for  personal  injuries  re- 
■ceived  by  Mrs. Hunter  on  the  sixteenth  day  of 
March,  1889.  At  the  close  of  plaintiffs'  evi- 
<icnce  the  court  directed  a  nonsuit,  and  plain- 
tiffs appeal.  In  1886  defendant  Weston  filed 
in  the  recorder's  office  of  Jackson  county  a 
pint  of  Weston's  addition  to  the  city  of  Ejin- 
flas.     The  land  platted  was  bounded  on  the 
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west  by  Clairmount  street,  on  the  south  by 
Pacific  street,  on  the  east  by  land  not  laid  off 
into  town  lots,  and  on  the  north  by  what  is 
known  as  "  Hurk's  Resurvey  ;"  the  latter  ex- 
tending north  to  Fifth  street,  that  being  the 
first  street  it  reached.  On  the  plat  of  Weston's 
addition,  an  alley  fourteen  feet  wide  is  marked, 
extending  from  Pacific  street  to  the  north 
boundary  of  that  addition,  and  on  the  east  tine 
of  Hurk's  resurvey  an  alley  six  feet  wide  is 
marked  on  the  plat  thereof,  extending  to  Fifth 
street  This  alley  is  equidistant  from  Clair- 
mount street  and  Hiffbland  avenue,  the  land  be- 
tween the  alley  and  the  avenue  being  unplatted, 
and  the  avenue  being  about  fifty  feet  higher  than 
Clairmount  street.  The  lots  in  Weston's  addi- 
tion front  twenty-five  feet  each  on  Clairmount 
street,  running  back  to  the  alley  over  one  hun- 
dred feet.  Weston,  still  heing  the  owner  of 
these  lots,  opened  a  quarry  on  them,  beginning 
on  Clairmont  street,  and  at  the  time  Mrs. 
Hunter  was  injured  the  excavation  extended 
back  some  distance,  its  eastern  wall  being  at 
the  north  end  of  Weston's  addition  some  sev- 
enty or  eighty  feet  from  the  alley,  and  extending 
diagonaU^  across  the  lots  in  a  southeast  direc- 
tion, till  It  intersected  the  alley  about  150  feet 
from  the  north  line  of  the  addition;  the  quarnr 
wall  being  twenty-five  or  thirty  feet  high.  A 
wire  fence  was  constructed  in  this  alley,  being 
six  feet  three  inches  from  the  west  line  of  the 
alley  at  the  north  end  of  the  addition,  and  run- 
ning south  to  within  two  feet  of  that  line  at 
the  point  of  intersection  with  the  wall  of  the 
quarrv.  On  "  Hurk's  Resurvey  "  immediate- 
ly adjoining  to  Weston's  addition  was  situated 
a  dwelling-house,  a  part  of  which  plaintiffs  oc- 
cupied, the  other  part  being  occupied  by  a  man 
by  the  name  of  Cox.  This  house  coula  not  be 
approached  from  the  west  and  south  on  ac- 
count of  the  quarry  excavation,  nor  from  the 
north  on  account  of  a  bluff  on  the  south  side 
of  Fifth  street,  where  the  alley  terminated  , 
but  it  could  be  reached  f  roin  the  rear,  by  go- 
ing along  Highland  avenue,  and  thence'  across 
the  unplatted  land,  entering  the  alley  at  the 
north  end  of  the  wire  fence,  where  there  waa 
an  opening  in  a  hed^  fence.  Cox  owned  a 
two-horse  wagon,  which  he  left,  when  not  in 
use,  sometimes  on  the  east  side  of  the  hedge 
and  wire  fences,  and  sometimes  in  the  alley. 
He  did  not  use  the  wagon  on  the  16th 
day  of  March,  1889,  and  had  left  it  stand- 
ing in  the  alley  some  eight  feet  south  from 
the  north  end  of  the  wire  fence,  with  the 
tongue  in  the  fence.  On  that  day  plain- 
tiffs' little  girl,  Clara,  about  five  years  old, 
another  little  girl  named  Ettie  Prill,  about 
four  years  old,  and  a  little  boy  named  Leo 
Prill,  about  six  years  old,  were  at  this  wagon 
playing.  The  two  girls  were  in  the  wagon, 
and  the  boy  was  playing  witii  the  tongue, 
swaying  it  to  and  fro.  Mrs.  Hunter,  who  was 
at  work  about  her  house,  saw  the  children,  and 
started  towards  them  to  take  her  child  away; 
but,  before  she  reached  them,  the  boy,  fearing 
he  would  probably  be  reproached,  gave  the 
tongue  of  the  wagon  a  wrench,  let  it  go,  and 
the  wagon,  by  its  own  gravity,  started  down 
the  hilTtongue  foremost  towards  the  quarry; 
the  fall  in  the  grade  from  the  poiot  where  the 
wagon  stood  to  the  edge  of  the  excavation  be- 
ing from  five  to  eight  feet,  and  the  distance  to 
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the  excavation  beiajT'seveDty-tbree  feet,  ac- 
cording to  measurements  afterwards  made. 
One  witness  put  the  distaoce  at  forty  feet. 
The  Prill  girl  got  out  of  the  wagon  about  tbe 
time  it  started  to  move.  Mrs.  Hunter  ran  after 
tbe  wagon  to  save  her  child,  reaching  It  just 
as  it  went  over  tbe  precipice,  and  she  went 
over  with  it  The  child  was  killed,  and  she 
was  8eriouslj[  injured. 

The  plaintifts  also  read  in  evidence  the  fol- 
lowing sections  of  the  ordinances  of  Kansas 
City:  "  Sec.  1011.  All  dangerous  boles,  de- 
pressions, excavations,  or  other  dangerous 
places  within  the  city,  that  are  below  the  nat- 
ural or  artificial  grades  of  the  adjoining  streets, 
avenues,  or  alleys,  shall  be  flllea  up,  covered 
over,  or  properly  inclosed  or  protected  with 
railings,  fences,  or  walls,  so  as  to  ren- 
der the  same  reasonably  safe  to  persons 
and  property  from  falling  therein."  **Sec. 
1086.  No  person  shall  dig,  or  cause  to  be 
dug,  in,  near,  or  adjoining  any  street,  ave- 
nue, sidewalk,  alley,  or  otner  public  place, 
any  vault,  area,  coal  hole,  basement,  cel- 
lar, or  opening,  without  coveriog  the  same, 
and  securing  the  grading  or  covering  thereof 
in  such  manner  as  is  provided  by  ordinance, 
to  prevent  persons  from  falling  therein ;  nor 
shall  any  person  keep,  maintain,  or  leave  open 
any  cellar  door,  etc.,  area,  coal  hole  in,  near,  or 
adjoining  any  sidewalk,  alley,  highway,  or  oth- 
er public  place.  Nor  shall  any  person  suffer  or 
allow  any  such  cellar  door,  etc.,  in  front  of  or 
alongside  of  any  house,  building,  lot,  or  prem- 
ises owned  or  occupied  by  him,  to  remaia  open 
in  an  insecure  condition,  or  out  of  repair." 
Page  84.  '*  Sec.  1046.  No  person  shall  place 
or  leave,  or  cause  to  be  placed  or  left,  any 
hack,  carriage,  wagon,  cart,  dray,  sleigh,  sled, 
or  other  vehicle,  without  some  beast  of  burden 
shall  be  properly  harnessed  thereto,  in  or  upon 
any  street,  avenue,  alley,  sidewalk,  public 
square,  public  walk,  or  dock."  The  alley  in 
question  had  not  been  improved  in  any  respect, 
and  there  was  nothing  to  distinguish  it  irom 
the  adjoining  open  space,  there  being  no  fence 
between  it  and  Clairmount  street. 

Plaintiffs  predicate  their  right  of  recovery 
against  defendant  Weston  on  bis  negligence  in 
mHintainiog  the  unprotected  quanrsonearthe 
alley  as  to  render  it  dangerous,  and  against  the 
city  on  its  negligence  in  permitting  the  un- 
hitched wagon  to  remain  in  the  alley,  and  in 
failing  to  provide  a  barrier  between  the  alley 
and  quarry.  The  controlling  question  here 
presented  hinges,  therefore,  on  the  duty  of  de- 
fendants in  respect  of  the  alley  in  question. 
If  this  alle^  does  not  come  within  the  purview 
of  tbe  ordinances  of  tbe  city  read  in  evidence, 


then  tbe  defendants  owed  no  duty  to  plaintiffiv 
in  respect  of  it  as  such,  and  plaintiffs  have  no 
cause  of  action  for  the  injuries  complained  of. 
That  the  alley  existed  on  paper  only  Is  beyond 
dispute,  and  that  it  had  never  been  opened  for 
public  travel  is  equally  clear.  It  was  not  even 
tLCulde  Mc,  being  dosed  at  both  ends.  A  wire 
fence  was  constructed  in  it,  beginning  six  feet 
three  inches  from  its  west  line  at  the  north  end 
df  Weston's  addition,  and  running  southward- 
ly to  within  two  feet  of  that  line  at  the  inter- 
section of  the  alley  and  the  quarry  excavation. 
Two  perpendicular  walls  prevented  an  ap- 
proach to  tbe  alley  from  either  end.  It  was  at 
tbe  time  as  nature  bad  left  it,  there  being 
nothing  to  distinguish  it  from  the  open  space 
south  of  the  wire  and  hedge  fences.  No  work 
of  any  kind  had  been  done  on  it  No  one 
thought  of  traveling  it  "  A  city  is  not  neces- 
sarily required  to  open  or  pat  all  its  streets  in 
a  condition  for  public  travel,"  ( Walker  v. 
Ean$as  City,  09  Mo.  647);  nor  is  it  liable  for  tbe 
condition  of  a  street  which  exists  merely  on 
paper.  Moore  v.  Cape  Girardeau,  108  Mo.  470, 
*The  responsibility  of  the  authorities  for  the 
condition  of  a  highway  begins  when  they  have 
actually  opened  it  up  for  public  travel.  El- 
liott, Roads  &  Streets,  456.  "  But  the  mere 
fact  of  establishing  a  highway  by  Judicial  ac- 
tion does  not,  of  itself,  so  open  it  to  the  public 
as  to  render  towns  liable  for  accidents  that  may 
occur  to  travelers  thereon.  After  it  is  thus  le- 
gally established,  it  is  to  be  prepared  for  pub- 
lip  use.  Labor  is  to  be  performed  on  it. 
Bridges  are  to  be  built,  hills  cut  down,  and 
valleys  filled  up.  Obstructions  are  to  be  re- 
moved, and  rough  places  are  to  be  made 
smooth."  Blaisdsll  v.  Portland,  89  Me.  113. 
**  It  may  be,  and  doubtless  is,  tbe  case  that 
there  are  streets  in  many  cities  which  are  not 
at  present  necessary  for  the  convenience  of  tbe 
public  and  that  will  be  brought  into  use  by  tbe 
growth  of  the  city;  .  ...  and  that  all 
that  is  required  m  such  cases  is  that  the 
city  shall  see  that,  as  the  streets  are  required 
for  use,  they  shall  -be  placed  in  a  reasonably 
safe  condition  for  the  convenience  of  travel "^ 
Craig  v.  Sedalia,  68  Mo.  417.  This  alley, 
which  was  merely  designated  on  paper,  hav- 
ing no  existence  de  facto,  and  never  havinc^ 
been  opened  for  public  use,  defendants  owea 
plaintiffs  no  duty  in  respect  of  it  as  an  alley 
under  the  said  ordinances,  and  they  are  not 
liable  in  this  case.  This  conclusion  renders 
it  unnecessary  to  discuss  several  other  impor* 
tant  questions  presented  by  eounsel. 

77ie  judgment  is  <nfflrmed. 

All  concur. 

Rehearing  denied. 
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William  G.  PALMER 

MICHIGAN  CENTRAL  R.  CO.,  Appt 
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1.  An  a«d0taAt  rcMkd-master  havinflT  AiU 


power  to  direct  and  control  the  ^rork 
of  9»  gran^  of  men  inoluding  their  foreman 
in  loading  railroad  rails  on  can  and  power  to 
direct  tbe  discharge  of  any  of  them,  is  not  a 
fellow  servant  of  the  men  but  in  r&  p  ^ct  to  his 
negligence  toward  them  stands  in  tbe  place  of 
the  master. 


Note.— The  question  of  the  servant^s  assumption 
of  the  risk  in  obeying  orders  of  his  superior  and 
engaging  in  employment  which  Is  so  extremely 
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dangerous  as  to  constitute  negligence  pm"  m 
on  tbe  part  of  the  employer,  although  suggested 
by  the  above  cose.  Is  not  discussed  in  tt«  as  the 
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8«  To  require  »  S>uiff  ^  "^^i^  to  rftn^ 
thftmaelvee  la  line  alon^  »  train  of 
aM>Tlnfi^  ears  and  pick  up  flrom  the 
f^ronnd  and  throw  on  a  ear  rails  wel^h- 
lug  ftrom  60O  to  700  pounds  eaoh  ruonlng  from 
one  to  another  fast  enough  to  be  In  position  as 
the  train  pnnsm>  especially  without  notifying  a 
new  and  inexperienced  man  of  the  greet  hazard 
of  the  work;  is  negligence  per  se. 

8«  Erldenoe  of  an  inifaaey  to  plalntUTe 
blp  may  be  fl^wen  to  show  the  force  of  a 
blow  and  the  manner  In  which  it  was  inflicted 
where  his  action  is  for  injury  to  his  leg  caused 
by  the  blow  although  he  claims  no  damages  on 
account  of  his  hip. 

4*   A  defendant  eannot  giv%  testimony 

to  show  whether  or  not  plaintllTs  counsel  has 
taken  the  case  to  prosecute  on  a  percentage  or 
whether  or  not  he  is  bearing  the  expenses  of  the 
litigation. 

(October  27, 1800.) 

ERROR  to  the  Circait  Ck)urt  for  CasB  County 
to  review  a  jadgment  in  fayor  of  plaintiff 
in  an  action  brought  to  recover  damages  for 
personal  injuries  fuleged  to  have  result^  from 
defendant's  negligence.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mthtrs.  Ashley  Pond  and  Henry  Rus- 
sell, witb  Messrs,  Edwards  ft  Stewart* 
for  appellant: 

As  determinlDe  the  question  whether  Wabl 
«nd  the  plaintififwere  fellow  servants,  when 
Ibe  accident  to  plaintiff  occurred,  ve  are  to 
inquire,  simply,  if  the  two  were  at  the  time 
engaged  in  the  same  common  pursuit,  under 
the  same  general  control;  in  other  words,  if  the 
service  of  each  in  his  particular  sphere  or  de- 
partment was  directed  to  the  accomplishment 
of  the  same  general  end.  U  so  the  rule  is  that 
they  were  fellow  servants,  and  the  difference 
of  the  grades  of  service  of  the  two,  to  wit,  that 
Whal  was  assistant  road-master,  is  unimpor- 
tant. 

Shearm.  &  Redf .  Neg.  §  100. 

What  distinguishes  a  servant  having  dele- 
cted poweis  from  a  fellow  servant,  is  not  the 
title  which  he  hears,  whether  manager  or 
xoad-master,  but  whether  or  not  the  roaster 
has  deputed  to  him  the  power  of  appointing 
«nd  dismissincr  his  own  assistants. 

8hearm.  <&  Redf.  Neg.  §§  102,  108.  106. 

It  is  not  necessary  to  the  relation  of  fellow 
servants  that  both  servants  should  be  in  the 
same  grade  of  service. 

Shearm.  &  Redf.  Neg.  §100. 

It  is  suflQcient  that  both  are  engaged  in  the 
same  common  employment,  or  general  busi- 
ness, so  that  the  negligence  of  the  one  may  con- 
tribute to  the  injury  of  the  other. 

Servants  are  engaged  in  such  common  em- 
ployment when  the  service  of  each  of  them  U 


such  that  all  the  others  ought  to  be  able,  when 
accepting  the  employment,  to  foresee  that  it 
may  prooablj  expose  them  to  the  risk  of  injury 
in  ca^se  he  is  negligent. 
Patterson,  Railway  Accident  Law,  p.  856, 

gar.  322,  p.  868,  par.  828,  p.  865,  par.  824; 
hearm.  &  Redf.  Neg.  §§  108,  109. 

A  servant  has  the  means  of  knowing,  as  well 
as  his  employer,  tbe  usual  perils  of  the  busi- 
ness, and  his  contract  of  employment  is  upon 
the  implied  terms,  that  he  takes  upon  himself 
tbe  risks  of  these  perils. 

As  regards  the  servant  who  assumes,  or  is 
claimed  to  he  entrusted  with,  the  authority  of 
the  master,  and  to  stand  in  his  place,  il  is 
essential  and  necessary  to  that  relation  that 
it  be  shown  that  he  has  and  exercises  hy 
appointment  of  the  master,  superintending 
authoritv  and  control  over  bis  husiness,  and 
the  employment  of  the  master's  servants  under 
him. 

Sbearm.  &  Redf.  Neg.  ^  100,  102.  108, 
108, 109;  Quiney  Min.  Co.  v.  irrtto,42Mich.  40; 
Ryan  v.  Bagatey,  50  Mich.  179, 45  Am.  Rep.  85: 
Harrison  v.  Detroit,  L.  db  N,  R,  Ci>.  7L.  R.  A. 
623, 79  Mich.  409;  Ooon  v.  Syracuse  A  U.  B,  Oo. 
5  N.  Y.  492;  2  Hill.  Torts,  478,  479;  Cooley. 
Torts,  542-^4;  Fort  Wayne,  J.  d  3.  JR.  Co,  v. 
Gildersleeve,  83  Mich.  188;  Miehigan  Cent.  R, 
Oo.  V.  Dolan,  82  Mich.  510;  BewiU  v.  Flint  d 
P,  M,  R.  Co.  11  West.  Rep.  148,  67  Mich.  61; 
Warner  v.  Efrie  R  Co.d»N,  Y.  468;  Sherman 
V.  Rochester  d  P.  R,  Co.  17  N.  7.  158;  Bots- 
ford  V.  Miehigan  Cent.  R.  Oo,  88  Mich.  268; 
Miehigan  Cent,  R.  Co,  v.  Smithson,  46  Mich. 
212;  Day  v.  Toledo  0.  8,  d  D,  R  Go.  42  Mich. 
623;  Coyne  v.  Union  Pae.  R.  Co.  188  U.  8. 
870,  83L.  ed.  661. 

If  the  suit  in  this  case  was  brought  by 
plaintiff's  attorneys  upon  an  agreement  to  pay 
exi>en8es  necessary  to  prosecute  it,  and  to  give 
their  services  free  from  any  claim  on  plaintiff 
personally,  it  is  against  the  policy  of  the  law 
as  leading  to  fraud  and  corruption,  and  the 
court  will  not  lend  its  aid  in  prosecution  of 
such  suit. 

How.  Ann.  (Mich.)  Stat.  p.  1827,  S  7186; 
Barry  v.  Whitney,  8  Sandf.  696;  Backus  v. 
Byron,  4  Mich.  585;  Mann  v.  Fairchild,  3 
Eeves,  106. 

Messrs.  Howell  ft  Carr»  for  appellee: 

Patrick  Wahl  was  tbe  defendant's  vice- 
principal  and  not  a  fellow  servant. 

Palmer  v.  Mic/iigan  Cent.  R.  Co.  87  Mich. 
281;  Harrison  v.  Detroit,  L.  d  N.  R  Co.  1  lu 
R  A.  628,  79  Mich.  409. 

The  questions  in  regard  to  the  agreement 
hetween  plaintiff  and  his  attorneys  were  clearly 
improper.  Under  the  very  statute  that  tbe 
defendant  invokes  he  must  have  given  notice 
under  his  general  issue  of  the  alleged  contract. 


•question  of  his  knowledire  of  the  danger  is  decided 
by  tbe  jury  in  tbe  negative.  This  question  of  the 
«ffect  of  reliance  upon  orders  to  relieve  a  servant 
from  a  charge  of  contributory  negligence  is  dls- 
•cussed  in  the^iote  to  Orman  v.  Mannix  (Colo.)  ante^ 

On  the  question  who  are  fellow  servants  as  af- 
fected by  the  superior  rank  of  one  of  them,  see 
•notes  to  Ell  v.  Northern  Pao.  R.  Oo.  (N.  Dak.)  12  L. 
R.  A.  97:  Brennan  v.  Gordon  (N.  Y.)  8  L.  R.  A.  818; 
Hunn  V.  Michigan  Cent.  R.  Co.  (Mich.)  7  L.  R.  A. 
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500;  Murray  v.  St.  Louis  Oable  ft  W.  R.  Oo.  (Mo.) 
6  L.  R.  A.  786;  Lindvali  v.  Woods  (Minn.)  4  L.  R.  A. 
708;  Huswy  v.  Coger  (N.  Y.)  8  L.  R.  A.  660;  Muhl- 
man  v.  Union  Pao.  R.  Co.  (Colo.)  2  L.  R.  A.  19:;. 
See  also  the  recent  cases  of  Jacques  v.  Great  Falls 
Mfg.  Co.  (N.  H.)  18  L.  R.  A.  824;  Daniel  v.  Chesa- 
peake &  O.  R.  Co.  (W.  Ya.)  16  L.  R.  A.  888;  Fisher 
V.  Oregon  8.  L.  ft  U.  N.  R  Co.  16  L.  R.  A.  610,  a 
Or.  683;  Balthnore  ft  O.  R.  Co.  v.  Andrews,  17  L. 
R.  A.  100,  60  Fed.  Rep.  728. 
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IMnman  ▼.  Johnston,  85  Mich.  888;  Car- 
penter ▼.  Myers,  90  Mich.  209;  BipUy  v.  Selig- 
man,  88  Mich.  177. 

The  eyideDce  as  to  the  injury  to  the  plain- 
tifif's  hip  was  offered  for  a  particular  purpose, 
and  it  will  be  seen  by  the  record  that  def end- 
ant  did  not  claim  that  it  was  improper  for 
that  purpose,  but  insisted  that  it  was  improper 
for  the  sole  reason  that  it  was  not  counted  on. 

A  large  number  of  cases  have  been  affirmed 
when  similar  evidence  was  admitted. 

Birshfield  v.  Waldon,  88  Mich.  116;  (yNeil 
V.  West  Branch,  81  Mich.  644;  Campbell  v. 
Kalamazoo,  80  Mich.  655;  Ireland  v.  Cineiih 
nail,  W.  &  M,  R  Co.  79  Mich.  168;  Baumier  ▼. 
Antian,  79  Mich.  610:  Mawich  v.  Elsey,  47 
Mich.  10;  Ashton  v.  Detroit  City  R  Co,  78 
Mich.  689;  People  v.  Foley,  7  West.  Rep.  844, 64 
Mich.  148;  Rajowski  y.  Detroit,  B,  C,<&  A.R  Co. 
74  Mich.  20;  Ayres  v.  Hvbbard,  71  Mich.  694; 
ShertooodY.  Chicago  d  W.  M,  R  Co,  S8  Mich. 
108. 

The  evidence  was  proper  to  "fortify  the 
antecedent  indications"  and  "no  request  was 
made  for  confining  its  application,  and  hence 
no  point  arises  on  that  subject.  We  are  to 
presume  that  it  was  correctly  applied.  " 

Cook  y.  Perry,  48  Mich.  628.  See  also  Doty 
V.  Oillet,  48  Mich.  203;  Advertiser  d  T.  Co.  v. 
Detroit,  48  Mich.  116. 

Dnrandt  J*.,  delivered  the  opinion  of  the 
court: 

This  cause  has  been  in  this  court  once  before, 
and  is  reported  in  87  Mich.  881.  The  record 
in  that  case,  upon  most  of  the  important  ques- 
tions raised,  was  substantially  the  same  as  this, 
and  the  principal  facts  upon  which  the  plain- 
tiff has  based  bis  suit  were  of  course  the  same. 
We  will  therefore  only  restate  generally  such 
portions  of  the  facts  as  are  necessary  for  a 
proper  consideration  of  the  questions  now  pre- 
sented. On  September  10,  1889,  Patrick  Cav- 
anaugh,  who  had  been  in  the  employ  of  the 
defendant  as  a  section  foreman  for  nineteen 
years,  and  who  had  charge  of  a  section  from 
Dowagiac  to  a  point  three  and  three  fourths 
miles  east,  caused  the  employment  of  the  plain- 
tiff as  a  regular  section  hand.  On  the  llth 
day  of  September,  1889,  and  being  the  second 
day  of  plamtiff's  employment,  the  ganf  of  men 
in  which  plaintiff  was  working,  together  with 
other  men  in  the  employ  of  the  defendant, 
Including  the  section  foreman,  were  put  to 
work  loading  rails  on  a  moving  train  of  flat 
cars  operatea  by  the  defendant,  under  the 
direction  of  Patrick  Wahl,  an  assistant  road- 
master  of  the  defendant  railroad,  and  which 
position  he  had  held  for  upwards  of  twenty 
years.  The  men,  of  whom  the  plaintiff  was 
one,  were  placed  upon  opposite  sides  of  the 
cars,  so  as  to  provide  for  about  sixteen  men  to 
each  rail;  ana  it  became  their  duty,  under  the 
order  and  direction  of  the  assistant roadmas- 
ter,  to  lift  and  throw  the  rails  upon  the  flat 
cars  as  they  were  passing.  As  soon  as  a  rail 
had  been  thrown  upon  the  car,  the  men  were 
expected  to  run  ahead  to  the  next  rail  and 
have  it  in  position  to  throw  upon  the  car  as 
soon  as  it  came  along.  The  train  was  kept 
moving  at  a  rate  of  speed  variously  estimated 
at  from  one  to  four  miles  an  hour.  But, 
whateyer  the  rate  of  speed  was,  it  was  fast 
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enough  to  require  the  men  to  use  a  great  deal 
of  expedition  in  order  to  throw  on  the  rail» 
and  keep  up  with  Uie  moving  train.  The  rails^ 
weighed  from  600  to  700  pounds,  and,  in  ooo- 
sequenoe  of  the  method  employed,  the  work 
was  hard,  and  required  every  man  to  move 

?[uickl^  and  with  precision,  so  as  not  to  inter- 
ere  with  the  rest  of  the  men  in  their  attempt^ 
and,  while  acting  in  unison,  to  reach  each  rsiSl 
and  be  in  position  to  throw  it  on  the  passing 
car  at  the  proper  instant  of  time  in  its  passing. 
While  engaged  in  this  work,  a  rail  fell  or 
bounded  back  off  the  car  and  fell  upon  the 
plaintiff's  leg,  and  crushed  it  so  that  it  bad  to> 
be  amputated  below  the  knee.  The  plaintiff 
claims,  and  we  think  the  record  fully  sustains 
him,  that  he  was  exercising  due  care  upon  his 
part  at  the  time  of  the  accident.  Especially  i» 
this  so  when  his  inexperience,  his  lack'  of 
knowledge  of  the  danger  to  which  he  was  sul>- 
Jected,  and  the  extremely  hazardous  method 
employed  by  the  defendant  in  causing  the 
work  to  be  done,  are  considered.  Although 
entirely  without  knowledge  of  the  danger  lo 
which  he  would  be  subjected,  no  special  infor- 
mation or  warning  was  ^ven  him  by  tb& 
assistant  road-master,  Mr.  Wahl,  beyond  thaL 

fiven  to  all  the  men,  which,  as  testified  to  by 
efendant's  witness.  Section  Foreman  Cava- 
naugh,  was  that  "he  wanted  the  men  east  of 
Dowagiac  to  go  on  the  north  side  and  the  men 
west  of  there  to  go  on  the  south  side,  and  he 
wanted  every  one  of  them  to  take  care  of 
themselves  that  day,  and  he  didn't  want  no> 
man  to  get  hurt."  The  court  submitted  to  the 
jury  the  entire  question  of  want  of  knowledge 
on  the  part  of  the  plaintiff  of  the  danger 
attending  the  work,  as  well  as  the  question  of 
any  want  of  care  or  of  any  contributory  negli- 
^nce  upon  his  part,  in  an  entirely  fair  and 
impartial  manner,  and,  they  having  settled 
that  question  in  his  favor,  we  cannot  disturb^ 
it.  even  if  we  were  disposed  to  do  so. 

The  defendant  alleges  error  in  that  the  court 
charged  the  jury  that  the  master  was  repre- 
sented by  Patrick  Wahl,  the  assistant  road- 
master,  who  was  in  charge  of  the  work;  that 
the  defendant  was  responsible  for  his  manage- 
ment of  the  work;  and  that  his  negligence  wa» 
the  defendant's  negligence.    Under  the  case» 
even  as  made  by  the  defendant,  we  think  the 
court  was  right  m  so  instructing  the  jury.    It 
is  too  clear  to  admit  of  argument  that  the 
assistant  road-master,  Wahl,  had  the  exclusive^ 
unconditional  control  of  all  the  men  en^ged 
upon  this  work  at  the  time  of  the  accident. 
He  had  charge  of  and  directed  the  method  of 
its  performance,  and,  while  it  does  not  appear 
that  he  personally  had  anything  to  do  with 
employing  plaintiff  in  the  first  instance,  jeX> 
his  authority  was  so  great  that  at  least  while 
engaged  in  this  particular  work  he  even  had 
control  and  direction  over  the  section  foreman^ 
Mr.  Cavanaugh,  who  did  employ  the  plaintiff, 
and  who  also,  as  representing  the  defendant, 
acted  in  accordance  with  Wahl's  instructiona- 
in  reference  to  the  work  and  method  of  it» 
performance.    Under  the  facts  shown  by  this 
record  it  is  apparent  that  Mr.  Wahl,  as  assiat- 
ant  road-master,  had  not  only  full  power  ta 
direct  and  control  the  work  and  prescribe  the 
method  of  its  performance,  but  that  he  did  so; 
and,  in  addition,  that  his  judgment  as  to  what 
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men  should  be  employed,  and  when  or  how 
long  their  employment  should  continue,  or 
when  a  man  should  be  discharged  from  such 
enaployment,  was  absolute,  or  as  nearly  so  as 
It  is  possible  for  a  master  to  confide  a  power  of 
that  sort  to  an  agent  to  perform  for  him.    To 
bold  otherwise  would  be  to  close  our  eyes  to 
conditions  patent  to  everybody  in  all  the  ordi- 
nary business  affairs  of  life.    It  is  evident  that 
ibe  plaintiff  and  all  the  other  section  hands, 
including  Uie  section  foreman,  looked  upon 
Wohl  as  the  absolute  manager  and  controller 
of  the  work,  and  from  whom  they  received 
tbeir  orders,  and  whom  they  were  bound  to 
obey.     Under  these  circumstances,  we  must 
hold  that  the  act  of  Wahl  was  the  act  of  the 
defendant.    A  narrow  or  technical  construc- 
tion of  the  rule  of  rupondeal  iuperiar  is  not  in 
harmony  with  the  more  recent  decisions  on 
that  point,  especially  in  this  state.     In  the  well- 
considered  case  of  Barrison  y.  Detroit,  L.  d 
JV:  /?.  Co.,  79  Mich.  409,  7  L.  R  A.  628,  this 
court,  in  an  opinion  written  by  Mr.  Jnaiiee 
Long,  unanimously  says:    '*It  is  difficult  to  lay 
down  any  general  rule  which  shall  determine 
all  cases.    The  tendency  of  modem  adjudica- 
tions is  more  and  more  to  relax  the  rule  that 
those  who  are  engaged  in  the  same  common 
enterprise  or   business   are  fellow   servants, 
especially  if  it  can  be  pointed  out  that  the  one 
in  fault  occupies  some  higher  grade  or  more 
power  than  Uie  party  injured.    Some  general 
rules  may,  however,  be  laid  down  which  in 
many  instances  may  serve  as  a  guide  in  the 
determination  of  the  question.    It  is  not  to  be 
determined  solelj^  from  the  grade  or  rank  of 
the  offending  or  injured  servant,  but  it  is  to  be 
determined  by  the  character  of  the  act  being 
performed  by  the  offending  servant.    If  it  is 
an  act  that  the  law  imposes  the  duty  upon 
the  part  of  the  master  to  perform,  then  the 
offending  employ^  is  not  a  fellow  servant,  but 
a  superior  or  agent,  for  whose  acts  the  master 
is  held  liable.    Again,  if  the  master  has  dele- 
gated to  a  servant  or  employe  the  care  and 
management  of  the  entire  business,  or  a  dis- 
tinct department  of  it,  the  situation  being  such 
that  the  superior  servant  is  charged  with  the 
performance  of  duties  towards  the  inferior 
servant  which  the  law  imposes  upon  the  mas- 
ter, then  such  superior  servant  stands  in  the 
place  of  the  master,  and  the  rule  of  respondeat 
mperior  applies."    While  we  do  not  hold  that 
it  is  necessary  to  show  it  by  positive  proof  in 
every  case  of  this  kind,  yet  the  question  of 
whether  or  not  the  servant  has  power  to  employ 
and  discharge  other  servants  is  important  in 
determining  whether  or  not  he  is  deemed  to  be 
a  superior  servant,  for  whose  acts  the  master  is 
held  liable.     Chapman  v.  Erie  R.  Co,  55  N.  Y. 
579;   Kaneae  Pao,  K  Go,  v.  Salmon,  11  Kan. 
83.    The  same  doctrine  is  asserted  in  an  opin- 
ion b^  Mr,  Justice  Cooley  in  Quincy  Min.  Co. 
.  V.  Kttts^  42  Mich.  89,  wLo  cites  in  support  of 
the  position  taken:    Albro  v.  Agawam  Canal 
Co,  6  Cush.  75;  Mc Andrews  v.  Bums,  39  N. 
J.  L.  117;  Malone  v.  Eathaway,  64  N.  Y.  9, 
21  Am.  Rep.  573;  Hard  v.  Vermont  &  C,  R. 
Co.  82  Yt.  478.    The  same  principle  was  again 
laid  down  bv  this  court  in  Ryan  v.  Bagaley,  50 
Mich.  179,  45  Am.  Rep.  85,  and  in  liroton  v. 
OileAriet,  80  Mich.  5($.    We  think  the  rule,  as 
stated,  may  now  be  considered  as  settled  law 

nL.R.A« 


in  this  state,  and  we  are  ^ot  disposed  to  depart 
from  it.  This  disposes  of  all  the  assignments- 
of  error  relating  to  this  question.  We  affaio 
hold,  as  was  held  in  Palnier  v.  Miefdgan  Sent. 
R.  Co,,  87  Mich.  281,  referred  to,  that  Wahl 
stood  in  the  place  of  the  master,  and  the  de- 
fendant is  liable  for  his  negligent  acts.  That 
the  method  of  doing  the  work  as  directed  by 
him  was  an  extremely  dangerous  one  hardly 
reanires  proof.  It  is  self-evident.  To  require- 
as  large  a  gang  of  men  as  he  had  under  his  con- 
trol at  the  time  of  the  accident  to  range  them- 
selves in  line  along  a  train  of  moving  cars,  and. 
acting  as  one  man,  to  lift  from  the  ground 
and  throw  upon  the  car  as  it  passed  one 
of  these  heavy  steel  rails,  and  then  to  run 
fast  enough  along  the  uneven  ground,  usually 
observed  along  the  side  of  a  railroad  track,  to 
be  able  to  have  the  next  rail  in  position  to 
throw  on  the  car  of  the  moving  train  at  the 
proper  moment  as  It  passed,  at  least  without 
notifying  a  new  and  inexperienced  man  of 
the  great  hazard  attending  what  we  are  happy 
to  be  able  to  say  from  the  testimony  was  qiiitfr 
an  unusual  requirement,  is.  in  our  opinion,  neg- 
ligence per  se.  Under  these  circumstances, 
defendant  is  liable  for  the  injury  resulting^ 
to  the  plaintiff,  unless  he  was  wanting  in  due 
care,  or  was  guilty  of  some  contributory  neg- 
ligence upon  his  part,  and  which  fact  wa» 
settled  in  his  favor  by  the  jury  upon  the  trial 
of  the  case. 

Some  questions  were  raised  upon  the  trial  iiv 
relation  to  the  admission  or  rejection  of  cer- 
tain testimony,  but,  under  the  view  we  bave- 
taken,  most  of  them  become  unimportant. 
Upon  the  trial  the  plaintiff  was  asked,  "Is- 
there  anything  on  your  hip  now  that  indicates 
the  force  of  the  blow?"  This  was  objected  to 
by  the  defendant's  counsel  for  the  reason,  a» 
stated  by  him,  "that  injuify  to  the  hip  is  not 
in  issue,  and  the  declaration  only  claims  for 
an  injury  to  plaintiff's  limb;"  upon  which 
plaintiff's  counsel  said:  "We  don't  claim  dam- 
ages for  it.  I  introduce  it  for  the  purpose  of 
showing  the  force  of  the  blow,  ana  the  man- 
ner it  was  inflicted,  as  bearing  on  the  question 
of  how  the  rail  came  off.  ...  I  want  the 
court  to  say  to  the  jury  that  they  cannot  give 
any  damages  for  an  injury  to  the  hip."  Where- 
upon the  court  overruled  the  objection,  and 
permitted  the  witness  to  answer.  Under  the 
statement  made  by  plaintiff's  counsel,  we  ar» 
not  disposed  to  think  that  the  action  of  the 
court  was  erroneous,  or,  if  it  were,  that  it  was- 
prejudicial  error. 

The  defendant  also  claims  error  because  the- 
trial  judge  refused  to  permit  testimony  show- 
ing whether  or  not  plaintiff's  counsel  had 
taken  the  case  to  prosecute  on  a  percentage, 
and  whether  or  not  he  was  bearin]?  the  ex- 
penses of  this  litigation.  In  this  the  judge- 
was  right,  and  the  matter  is  ruled  by  Ripley  v. 
Sefigmann,  88  Mich.  177,  and  Venman  v. 
Johnston,  85  Mich.  388. 

Error  is  also  claimed  because  of  certain  re» 
marks  made  by  plainti^s  counsel  in  his  argu- 
ment to  the  jury  which  might  tend  to  prejudice 
them,  and  induce  them  to  give  plaintiff  larger 
damages  than  thev  should.  We  do  not  say 
but  that  there  might  be  cases  where  this  con- 
tention would  be  of  force,  but  we  do  not  think 
that   that  effect  was  produced  in  this  case. 
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The  defendant's  counsel  used  language  qnite 
as  much  calculated  to  produce  an  opposite 
result;  and  if,  in  the  heat  of  the  argument, 
the  counsel  for  the  respective  parties  slightly 
-overstepped  the  bounos  of  professional  license 
in  the  discussion  of  the  ytinous  and  important 
•questions  they  were  presenting,  we  do  not 
think  that  in  this  particular  case  there  was 
prejudicial  error. 

We  hnye  carefully  examined  the  able  and 
•exhaustive  brief  of  the  learned  counsel  for  the 


defendant,  and  we  fafl  to  find  anything  which 
can  be  considered  as  reversible  error.  Upoii 
all  questions,  where  the  defendant  was  entitled 
to  it,  the  circuit  Judge  either  submitted  them 
in  the  language  employed  by  counsel,  or  as 
nearly  in  that  language  as  can  reasonably  be 
expected,  and  this  is  sufficient  to  sustain  the 
charge  as  given. 

It  follows  that  ihs  Judgment  mtui  he  af^med, 
with  costs. 

The  other  Justices  concurred. 


NEW  YORK  COURT  OP  APPEALS. 


B$  Proceedings  of  the  Board  of  Trustees  of 
the  Villaj^e  of  OLEAN,  Reipts., 

To  Acquire  Title  to  Lands  of  John  J.  8TEY- 
NEK  et  al.,  Appts. 

!•  The  question  of  a  dedication  of  land 
for  aitreet  purposes  cannot  be  raised 

hy  a  vlUaffe  in  prooeecUnga  to  oondemn  an  ease- 
ment over  it  for  a  villafire  street  as  the  vUlaffe 
ooQoedes  the  owner's  right  when  It  institutes  a 
prooeeding  to  take  it  away. 

IB.  Possession  of  a  strip  marked  on  a 
map  as  a  street  by  grantees  of  lots  re- 
Ibrrlnff  to  it  as  sncli«  one  of  whom  fences  in 
part  of  the  strip  and  plants  and  adorns  it  while 
another  owns  a  house  upon  it,  can  not  be  regarded 
as  adverse  while  ihev  themselt'ca  largely  recog- 
nize the  easement  within  twenty  years  by  oon- 
veyances  referring  to  the  strip  as  a  street  and  the 
grantees  of  other  lots  have  not  needed  or  sought 
to  use  their  easement  in  it. 

3«  Only  nominal  dama§^es  can  be  g^wen 
on  the  condemnation  of  an  easement 
for  a  Tillage  stk*eet  where  the  strip  taken  is 
already  subject  to  a  private  easement  of  grantees 
who  are  entitled  to  have  it  kept  open  for  public 
use  by  virtue  of  deeds  of  lands  abutting  thereon 
which  refer  to  it  as  a  street. 

(October  4,1808.) 

APPEAL  hy  defendants  from  a  Judgment 
of  the  General  Term  of  the  Supreme 
-Court,  Fifth  Department,  affirming  a  judg- 
ment of  the  Cattaraugus  County  Court  con- 
firming the  report  of  commissioners  who 
had  been  appointed  to  assess  damages  for  the 
acquisition' of  lands  for  street  purposes.  4f- 
JirrMd, 

The  facts  sufficiently  appear  in  the  opinion. 
Mr.  Frank  Rnmsey,  for  appellante: 
The  grantors  of  Dllks  twenty-flve  years  ago 
built  this  dwelling,  and  it  was  enlarged,  main- 
tained, and  occupied  as  a  residence  up  to  a 
time  subsequent  to  the  commencement  of  this 
proceeding,  when  it  was  destroyed  by  fire.  In 
the  transfers  of  the  Dilks  property  this  same 
dwelling  has  been  the  principal  object  of  the 
sale   and   purchase,    yet   the   commissioners 


thought  these  transfers  showed  a  dedicatioii 
because  deeds  were  drawn  according  to  the 
Gosseline  map.  Any  sensible  Individual,  it 
seems,  must  conclude  the  object  of  these  con- 
veyances was  to  buy  or  sell  a  home,  and  not 
an  intention  to  dedicate  that  home  to  the  use  of 
the  public.  The  deed  which  Mrs.  Dilks 
claims  under  conveyed  the  premises  by  metes 
and  bounds,  and  expressly  included  this  con- 
troverted strip. 

Re  Depariment  of  PubUe  WarkM,  48  Hun, 
4B8. 

The  acts  and  declarations  of  the  landowner 
must  be  unmistakable  in  their  purpose  and  de- 
cisive in  their  character,  showing  the  intent  to 
dedicate  the  land  absolutely  and  irrevocably 
to  the  public  use. 

Niagara  FalU  8.  B.  Oo.  Y.  Bachman,  06  N. 
Y.  261. 

A  dedication  of  the  locus  in  quo  for  a  public 
street  would  be  ineffectual  if  revoked  before 
acceptance  by  the  public  authorities. 

Holdane  v.  Cold  Spring  Trusteee,  21  N.  Y. 
474. 

If  there  were  no  dedication  and  acceptance, 
but  easements  do  exist  in  third  persons,  the 
claimants  are  entitled  as  their  actual  damages 
to  the  value  of  the  land,  less  the  value  of  the 
easements. 

lie  Eleventh  Ave.  81  N.  Y.  486. 

The  claimants  could  have  shown  a  substan- 
tial and  actual  value  in  the  claimants,  even  ad- 
mitting the  existence  of  the  alleged  easementa. 

BnUy.  BriU,  11  Cent  Rep.  805.  108  N.  Y. 
611. 

The  lands  and  lots  of  both  Steyuer  and  Dilks 
have  been  held  and  occupied  adversely  to  any 
such  claim  or  rif2:hts  for  more  than  twenty 
years,  and  are  thus  cut  off,  If  they  ever  ex- 
isted. 

Concin  ▼.  Oorwin,  24  Hun,  147. 

This  proceeding  is  proper  only  when  it  la 
conceded  by  the  petitioner,  or  municipality, 
that  the  lands  or  easements  sought  are  owned 
by  the  respondents,  and  it  is  desired  to  fix  and 
assess  the  damages  for  the  taking  of  such  lands 
or  easements;  and  is  not  a  proper  proceeding 
in  which  to  test  or  try  the  title  of  the  parties 
to  the  lands  or  easements. 

Be  Fonken,  117  N.  Y.  672. 


NOTB.— The  above  decision  as  to  the  amotmt  of 
eompenaation  to  be  paid  on  condemnation  of  an 
easement  for  a  vlllaire  street  over  a  strip  of  land  al- 
ready subject  to  a  priT«te  eaaement  substantially 
equivalent  thereto,  though  dearly  distinguishable 
from  a  case  in  which  the  fee  of  an  existing  street 
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is  condemned  may  be  well  considered  In  oonoectlon 
with  such  a  caae  in  order  to  illustrate  sharply  the 
principle  of  both  decisions.  See,  as  to  damages  for 
the  fee  of  an  exlstlnK  street,  Buffalo  v.  Pratt,  15  L» 
R.  A.  418,  and  note,  181 N.  Y.  »& 


1883. 


Ba  Oleab. 
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Mr,  Fred  1m  Eaton*  for  respondents: 

A  proprietor  of  land  who  makes  a  map  de- 
lineating etreets  thereon,  and  sells  and  conveys 
according  to  the  map,  as  between  himself  and 
his  grantees  dedicates  the  streets  thereon  de- 
lineated to  the  public  ase  as  streets.  The  map 
80  used  becomes  a  part  of  such  conveyance 
made  with  reference  thereto. 

Be  Ladue,  118  N.  Y.  218;  BisieU  v.  New 
T&rh  Cent  B,  Co,  28  N.  Y.  61. 

Such  grantees  have  an  easement  over  the 
s%me  to  the  full  width  of  the  street  so  deline- 
ated. 

This  easement  cannot  be  destroyed  or  re- 
voked by  one  interested  individual,  but  the 
joint  act  of  all  interested  is  necessary,  in  which 
event  its  destruction  is  accomplished. 

Be  Public  Park  Comrs,  25  N.  Y.  S.  R.  231. 

This  richt  or  easement  is  by  grant,  runs  with 
the  land/and  cannot  be  lost  by  nonuser. 

Smylea  v.  Bdstivgs,  22  N.  Y.  217. 

Deeds  of  lands  by  lots  and  blocks  according 
to  such  map  convey  the  lands  by  implication 
to  the  centre  of  the  delineated  street 

Be  Ladue  and  BUsdl  v.  2feto  York  Cent  B, 
Co,  supra;  Wagner  v.  Trov  Union  B,  Co.  25 
N.  Y.  526;  Perrin  v.  New  York  Cent  B.  Co. 
86  N.  Y.  120;  WaUaee  v.  Fee,  50  N.  Y.  694: 
Storjf  V.  New  Fork  Blev.  B.  Co.  90  N.  Y.  122, 
48  Am.  Rep.  146. 

There  is  an  implied  covenant  that  a  way  ex- 
ists. 

Whites  Bank  v.  Niehois,  64  N.  Y.  78. 

Estoppel  does  not  apply  to  one  who  has 
never  done  an  act  inconsistent  with  the  exist- 
ence of  ilie  right 

Whites  Bank  v.  Nichols,  supra. 

A  defendant  cannot  obstruct  the  way  against 
a  joint  owner  of  the  easement  and  then  plead 
that  the  plaintiff  is  estopped  from  claiming  it, 
thus  availing  himself  of  his  own  wron/?. 

Be  PuUie  Park  Comrs.  25  N.  Y.  B.  R  281. 

An  adverse  user  is  founded  upon  a  denial  of 
another's  right. 

Ibid. 

All  the  beneficial  Interest  in  the  land  is  in 
the  owners  of  the  easement,  and  the  relators, 
Steyner  and  Dilks,  hold  the  nominal  fee  only. 

Be  Eleventh  Ave.  81  N.  Y.  450. 

Hence  the  relators  are  only  entitled  to  re- 
cover nominal  damages. 

Be  Publie  Park  Comrs  supra;  Be  Applica- 
tion to  Lay  out  a  Publie  Drive,  6  Hun,  486;  Be 
New  York  City,  2  Wend.  472;  Be  Brooklyn,  78 
N.  Y.  179:  Be  Extension  North  Third  Ave.  8 
N.  Y.  Supp.  641. 

An  adverse  user  does  not  commence  to  run 
until  the  person  having  the  easement  or 
right  has  occasion  to  use  the  same,  and  it  is 
not  necessary  for  the  said  owner  of  the  ease- 
ment to  assert  it  until  such  time  as  he  has  oc- 
casion to  use  the  same. 

Smyles  v.  Bastings,  22  N.  Y.  217. 

While  such  streets  are  public  way»  as  be- 
tween grantor  and  grantee  and  the  several 
grantees  of  a  common  grantor,  they  are  not 
public  highways  and  in  order  to  constitute 
them  such  they  must  be  regularly  laid  out  by 
the  proper  authorities  as  providea  by  the  stat- 
utes of  the  state. 

Oswego  v.  Oswego  Canal  Co.  6  N.  Y.  264; 
Jordan  v.  Otis,  87  Barb.  57;  Clements  v.  West 
Troy,  16  Barb.  251;  Watertown  t.  Qncen,  4 
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Paige.  611,  8  L.  ed.  636;  Bissell  v.  New  York 
Cent  A  H.  B.  B,  Co.  28  N.  Y.  68;  Psrrin  v. 
New  York  Cent  B,  Co.  86  N.  Y.  122;  Child  v. 
Chappelt  9  N.  Y.  255;  Bridges  v.  Wyekof,  €7 
N.  Y.  180;  People  v.  Lambier,  6  Denio.  9; 
Clover  Y.  Shields,  82  Barb.  874;  Be  Eleventh 
Ave.  81  N.  Y.  446;  Whittle  Bank  v.  Niehois, 
64  N.  Y.  73;  Wiggins  v.  MeCleary,  49  N.  Y. 
348. 

Bounding  by  lots  and  blocks  on  map  made 
by  owner  or  others  creates  easement  that  can- 
not be  recalled. 

Wiggins  v.  MeCleary  and  Watertown  t. 
Cowen,  supra. 

The  possession  of  Steyner  and  Dilks  being 
based  upon  a  deed  that  acknowledges  and  de- 
fines the  rights  of  other  abutting  owners,  can 
never  as  against  such  owners  ripen  into  an  ad- 
verse user. 

Be  Public  Park  Comrs.  25  N.  Y.  8.  R.  231; 
Be  North  Ave.  Ertension,  8  K.  Y.  Supp.  641;  Be 
Application  to  Lay  out  a  Public  Drive,  6  Hun, 
486;  Ba  New  York  City,  2  Wend.  472;  B4 
Brooklyn,  78  N.  Y.  179. 

Finch*  J.^  delivered  the  opinion  of  the 
court: 

A  motion  is  made  to  dismiss  this  appeal 
founded  upon  the  provision  of  the  charter  of 
Olean,  which  makes  the  order  of  the  commis- 
sioners, when  approved  by  the  county  judge, 
final.  We  do  not  decide  that  question,  since 
we  are  all  agreed  that  the  judgment  should 
be  affirmed,  and  prefer  to  dispose  of  the  case 
on  its  merits. 

I  do  not  see  how  the  villa^  of  Olean  can 
raise  the  question  of  a  dedication  to  the  public 
use  in  this  proceeding;  for  its  very  existence 
and  prosecution  necessarily  Involves  an  ad- 
mission of  Uie  landowner's  right,  and  an  inquiry 
into  his  damages  resulting  from  a  necessary 
taking  of  that  right.  If  Fifth  street  was  in 
truth  dedicated  to  the  public  use,  and  that 
dedication  accepted  by  the  municipal  author- 
ities, the  commissioners  were  at  liberty  to 
open  the  street,  and  occupy  and  maintain  it, 
without  any  proceeding  whatever,  because 
simply  engaged  In  regulating  and  improving 
a  street  belonging  as  such  to  the  village.  But 
the  munidpality  waived  anv  such  claim,  if  it 
existed,  by  proceeding  under  the  charter  to 
condemn  the  landowner's  right,  and  to  assess 
his  damages  for  what  was  proposed  to  be  taken 
from  him.  Manifestljr,  the  village  conceded 
his  right  when  it  instituted  a  proceeding  to 
take  it  away,  and  under  a  provision  of  the 
charter  having  no  application  except  where 
there  is  an  owner  other  than  the  village,  and 
whose  title  is  to  be  devested.  To  say  that 
there  is  not  such  owner,  and  that  the  ease- 
ment sought  to  be  condemned  belongs  to  the 
municipal  corporation  bv  the  act  of  the  owner, 
is  to  deprive  the  proceeding  of  all  foundation, 
and  invite  its  dismissal  for  that  reason.  The 
order  cannot  be  sustained  on  such  ground,  for 
the  charter  does  not  authorize  a  taking  of  the 
fee,  but  only  an  easement  for  a  village  street, 
and  precisely  that  easement  had  already  passed, 
if  there  had  been  a  dedication  and  acceptance, 
and  the  municipality  finds  itself  in  the  awk- 
ward position  of  seeking  to  condemn  its  own 
property  for  its  own  use.  The  question  thu3 
necessarily  becomes  one,  not  or  condemna* 
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tion,  but  of  tiUe,  and  ends  Id  the  inquiry 
whether  the  village  owns  or  does  not  own 
the  easement;  and  that  question  cannot  be 
raised  or  tried  in  a  proceedinffp  which  assumes 
the  landowner's  conceded  right,  and  is  framed 
solely  to  ascertain  his  just  compensation  for 
parting  with  it. 

But,  assuming  that  there  was  no  dedication 
of  Fifth  street  to  the  public  use,  and  that  the 
proceeding  instituted  was  therefore  properly 
commeocra,  and  had  a  substaolial  purpose  to 
accomplish,  it  does  not  necessarily  follow  that 
the  commissioners  made  an  error  of  law  in 
awarding  nominal,  instead  of  substantial,  dam- 
ages. By  the  vlUafre  charter,  it  was  their  duty 
to  award  such  damages  only  after  deducting 
therefrom  the  benefit  to  the  owner  from  the 
opening  of  the  street;  and  it  was  proved  that 
both  of  the  owners  who  are  defending  had 
accepted  deeds  which  recoenized  Fifth  street 
as  laid  out  upon  the  Gosseline  map.  and  had 
conveyed  to  other  parties  by  a  description,  re- 
ferring to  that  map,  and  bounding  the  parcels 
by  Fifth  street,  as  thereon  delineated.  The 
whole  area  of  land  in  question  was  formerly 
owned  by  Mr&  Sewell  The  Gosseline  map 
was  made  in  1836,  when  speculation  in  real 
estate  reached  its  highest  tide,  and  almost 
every*  owner  was  insane  with  expectation. 
That  map  spread  the  village  over  Mrs.  Sew- 
ell's  land,  which  was  wholly  unimproved  and 
covered  by  the  natural  forest,  ana  which  it 
has  taken  the  village  50  years  to  reach  and 
need.  After  Mrs.  Swell's  death,  her  execu- 
tors conveyed  to  Simeon  Savage  eight  lots  on 
block  41,  as  laid  out  on  the  <3k>88eline  map. 
This  deed  was  in  1863.  Four  years  later  the 
heirsat-law  of  Mrs.  Sewell  conveyed  another 
large  portion  of  the  property  to  "Savage,  and 
in  1869  the  substantial  balance  to  Blakeslee. 
The  grantees  of  the  latter  and  those  of  Savage, 
with  the  exception  of  Steyner  and  Mrs.  Dilks, 
have  Joined  in  ihe  request  to  open  the  street, 
and  released  all  claims  for  damages.  The  lota 
conveyed  to  Sleyner  were  deeded  to  his  grant- 
or. Savage,  by  the  heirs-at-law  of  Mrs.  Sewell; 
and  the  question  raised  by  the  appellants  of 
the  power  of  her  executor  to  convey,  and 
especially  to  impose  a  servitude  upon,  the 
land,  does  not  concern  Stevner,  and  only  in 
small  degree  Mrs.  Dilks,  most  of  whose  lots 
also  came  from  the  heirsat-law.  All  these 
conveyances  recognized  and  adopted  the  Gos- 
seline map,  and  described  the  premises  granted 
as  the  lois  and  blocks  delineated  on  that  map, 
which  thus  became  an  essential  element  of  the 
description.  In  addition  to  this  characteristic 
of  the  conveyances  to  Steyner  and  Mrs.  Dilks, 
it  appears  that  there  were  deeds  from  them 
which  equal Iv  recognized  the  map  and  the 
existence  of  Fifth  street.  In  1885,  Steyner 
deeded  to  Martha  Black  part  of  lots  2  and  4, 
in  block  65,  according  to  the  €h)sse]ine  map, 
commencing  at  the  intersection  of  the  west 
line  of  Fifth  street  with  the  south  line  of  Sul- 
livan street,  and  further  bounding  the  prem- 
ises by  the  west  line  of  Fifth  street.  In  1880, 
Mrs.  Dilks  conveyed  to  Anna  Curtis  the  east 
part  of  block  40,  as  distinguished  on  the  Gos- 
seline map;  the  further  description  showing  a 
frontage  on  Fifth  street  to  the  east,  and  on 
Sullivan  street  to  the  south.  It  seems  to  be 
quite  clear  that  the  grantees  of  the  Sewell  es- 
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tate,  and  their  grantees  in  turn,  aoqulred  an 
easement  in  the  strip  designated  as  "Fifth 
Street,"  and  appurtenant  to  their  property. 
All  the  parties  have  recognized  tber.GoneliBe 
map,  and  bought  and  sold  with  reference  to  it, 
and  enough  is  shown  to  establish  in  them  a 
Ti^hi  to  have  the  strip  kept  open  to  its  foE 
width,  after  the  manner  and  with  the  charac- 
teristics of  a  village  street  BisuU  v.  Nm9 
York  Cent.  R.  Oo.  28  N.  Y.  68;  Re  SUventh 
Ate.  81  N.  Y.  486.  In  the  first  of  these  caaea 
the  map  was  made  by  the  grantor,  but  in  the 
second  by  the  city  authorities,  and  then  recog- 
nized and  adopted  by  the  erantor  for  the  pur- 
poses of  the  conveyance.  In  both  cases  it  was 
held  that  the  grantees  took  an  easement  in  tho 
projected  street,  and  were  entitled  to  have  it 
kept  open  for  public  use,  although  it  did  not 
thereby  become  a  highway  until  accepted  aa 
such  by  the  public  authorities;  and  the  same 
doctrine  is  asserted  broadly  and  at  length  ui 
WI1M9  Bank  v.  NiehoU,  64  N.  Y.  73.  Thia 
right,  accruing  apiinst  the  grantors,  gave 
similar  rights  to  all  the  grantees  who,  as  be- 
tween themselves,  could  distinguish  the  ser- 
vitude only  by  the  united  act  of  all.  And  the 
two  defendants  here  made  the  incumbrance 
much  more  certain  by  themselves  granting 
parcels  according  to  the  Gosseline  map,  ana 
more  or  less  distinctiv  recognizing  the  pro- 
jected and  intended  Fihh  street.  iHot  to  open 
It,  and  barring  the  public  from  it,  would  op- 
erate as  a  fraud  upon  the  erantees,  who  must 
be  presumed  to  have  bought  and  paid  for  the 
appurtenant  convenience  and  ben^t. 

The  principal  answer  made  by  the  appel- 
lants is  that  the  easement  was  extinguished  by 
an  adverse  possession  of  Steyner  and  Mrs. 
DUks.  The  former  fenced  in  the  strip  and 
planted  and  adorned  it,  and  the  latter  owned 
a  house  upon  it.  These  acts  might  found  aa 
adverse  possession,  but  for  the  presumptioo 
fiowing  from  the  acceptance  by  the  appellants 
of  their  deeds,  and  from  the  conveyances  made 
by  them  that  they  entered  in  subordina^n 
to  the  servitude  imposed,  and  occupied  in 
like  manner,  and  only  temporarily,  until  the 
use  of  the  easement  should  be  required. 
SmyUe  v.  Hastings,  22  N.  Y.  217;  Bridges  v. 
Wyckojf,  67  N.  Y.  182.  That  occupation  was 
not  necessarily  adverse  while  no  grantees  need- 
ed or  sought  to  use  the  easement,  and  must 
be  regarded  as  temporary,  and  in  subordina- 
tion to  the  existing  right*  under  which  the  en- 
try was  made,  and  which  the  appellants  them* 
selves  recognized  largely  within  the  twenty 
years  by  their  own  conveyances. 

The  commissioners,  therefore,  could  only 
award  to  the  owners  the  value  of  the  public 
easement  taken,  deducting  therefrom  the  value 
of  the  private  easement  which  already  incum- 
bered the  property.  Re  Brooklyn,  73  N.  Y. 
184.  It  is  quite  evident  that  the  public  right 
taken,  .deducting  therefrom  the  value  of  the 
private  easement,  leaves  only  a  nominal  inju- 
ry, because  the  added  burden  is  itself  but 
technical  and  nominal.  The  real  burden  is  in 
no  manner  increased  by  absorbing  the  private 
in  the  public  riffht,  or  substituting  the  lattei 
in  the  room  and  stead  of  the  former,  since,  as 
burdens  on  the  land,  they  are  substantially 
identical.  In  the  case  of  city  streets,  whei^ 
under  the  statute,  the  fee  ia  taken,  we  hat* 
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recenUy  held  that  snbetantial  damages  should 
he  awarded.  Buffalo  v.  Pratt,  181  N,  Y.  207, 
15  Ii.  R  A.  418,  but  here  the  fee  is  not  taken, 
hut  an  easement  for  a  highway  only,  which 
is  merely  the  equivalent  of  the  private  ease- 
ment displaced.  The  change  alters  the  con- 
trol, hut  does  not  increase  the  hurden.  When 
to  this  is  added  the  fact  that  the  commission- 
ers were  required  to  personally  examine  the 


premises,  and  take  Into  account  the  heneflta 
resulting  from  opening  the  street,  it  is  appar- 
ent that  we  cannot  say,  as  matter  of  law,  that 
there  were  substantial  damages,  or  that  more 
than  nominal  damages  should  have  been 
awarded. 

The  order  should  be  (^fflrmed,  with  cost^ 

All  concur. 


TEXA.S  SUPREME  COURT. 


MISSOURI  PACIPIO  R.  CO.,  Appt,, 

SHERWOOD.  THOMPSON  &  CO..  for  the 

Use  of  the  Insurance  Company  of 

North  America. 


(. 


.Tez.. 


.) 


1.  The  bnmiiiif  of  cotton  whUe  await- 
ing  coBipresslon  as  provided  by  a  bill 
of  lading*  in  a  oompresa  not  owned  or  oper- 
ated  by  the  carrier.  Is  wtttaln  a  clause  in  the  bill 
exempting  the  carrier  from  loss  by  fire  while  the 
property  is  on  deposit  in  place  of  transshipment 
or  depots  or  landings  or  at  points  of  delivery. 

8.  A  shipment  is  not  within  the  provis- 
ions of  a  statute  fbrbiddinflr  carriers 
within  the  state  to  limit  their  common^ 
law  liabilit y  where  the  contract  provides  for 
the  carrying  of  the  goods  to  a  foreign  port  by 
means  of  the  carrier^  own  line,  its  connecting 


lines  in  another  state,  and  an  ocean  steamrtilp 
company. 

8«  A  statute  forbiddin^r  eoauaon  car 
riers  within  the  state*  on  hind  or  in  boats 
or  vessels  on  the  waters  entirely  within  the  body 
of  the  state,  to  limit  or  restrict  their  liability  as 
it  exists  at  common  law.  applies  to  shipments 
purely  domestic  beginning  and  ending  In  the 
state. 

4.  A  daose  limiting:  the  liability  of  a 
railway  company  to  its  own  line  which 
is  wholly  within  the  state  will  not  convert  Into  a 
domestic  bill  of  lading  an  Instrument  which  pur^ 
ports  on  Its  face  to  be  a  through  bill  of  lading  to 
a  foreign  port,  providing  for  the  transportation 
of  the  goods  to  their  foreign  destination  and  fix- 
ing the  through  race  of  freight. 

6«  A  written  notification  to  the  con- 
signor by  a  carrier's  Ik^ig^ht  claim 
a^ent  of  the  destruction  of  property 

recdved  for  transportation  Is  not  admissible 


Norm.— STtipment*  ufUMn  a  etOU  as  part  of  inter- 
dale  or  foreign  trafuportation. 

The  general  doctrine  that  an  agency  In  transpor- 
tation which  is  entirely  within  the  limits  of  a  state 
may  be  regrarded  as  engaged  In  Interstate  or  for- 
eign commerce  has  been  long  established.  Thus  a 
steamer  running  entirely  wltUn  the  limits  of  a 
state  Is  an  Inetrument  of  Interstate  oonmierce 
whon  engaged  In  receiving  and  transporting  goods 
in  the  course  of  transporiatlon  from  one  state  to 
another.  The  Daniel  Ball  y.  United  States,  T7  U. 
8. 10  Waa  1W7, 19  L.  ed.  999. 

So  any  railroad  which  forms  a  part  of  or  consti- 
tutes a  link  in  a  through  line  extending  into  aev- 
erai  states  isengafred  in  interstate  commerce  so  far 
as  it  transports  goods  bound  from  one  state  to 
another.  Norfolk  &  W.  R.  Co.  ▼.  Pennsylvania,  136 
U.8.U4,84Ii.ed.89i. 

And  vessels  engaged  In  towing  or  lightering  in 
aid  of  vessels  which  are  engaged  in  foreign  or  in- 
terstate trade  and  commerce  are  themselves  to  be 
regarded  as  engaged  in  such  commerce.  Moran  v. 
New  Orleans,  112  U.  8. 69,  28  L.  ed.  658;  Sinnot  ▼. 
Davenport,  68  U.  8. 28  How.  227, 16  L.  ed.  248:  Fos- 
ter V.  Davenport,  68  U.  8. 82  How.  244, 16  L.  ed.  248; 
Harmon  ▼•  Chicago  (Dl.)  84  Am.  &  Bug.  Corp.  Css. 
149. 

WhUe  the  above  cases  do  not  directly  decide  any 
qnestion  of  shipments  but  questions  as  to  license, 
taxation  or  other  control  and  regulation  of  the 
a^fenoiesof  commerce,  they  Involve  questions  as  to 
the  nature  of  transportation  within  a  state  when  It 
is  only  a  part  of  transportation  beyond  the  limits 
of  the  state. 

So  the  regulation  of  charges  for  transportation 
within  a  state  by  a  railroad  which  is  only  a  part  of 
a  through  transportation  between  states  is  beyond 
the  power  of  iihe  state.  Wabash,  St.  L.  ft  P.  R.  Co. 
v.Illinola,118U.  8.  557, 80  L.  ed.  244i;  LouisvUleft 
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N.  R.  Co.  ▼.  Railroad  Commission  of  TeDnessee,  19 
Fed.  Rep.  679. 

But  when  two  carriers  act  Independently  though 
concurrently  in  making  reduced  rates,  and  no 
through  bill  of  lading  or  freight  receipt  is 
given,  and  neither  is  interested  in  or  liable  for  the 
carriage  of  goods  beyond  its  own  line,  the  trans- 
portation by  one  carrier  entirely  within  the  limits 
of  a  state  is  not  Interstate  commerce  although  the 
transportation  b3''  the  other  carrier  extends  into 
another  state  and  the  Interstate  Commerce  Act 
does  not  apply  .to  the  former  carrier  unless  the 
goods  are  shipped  directly  to  or  from  a  foreign 
country.    Ex  parte  Koehler,  80  Fed.  Rep.  807. 

When  the  products  of  the  farm  or  the  forest  are 
collected  and  drawn,  floated,  or  otherwise  brought 
in  to  a  town  or  station,  whether  on  a  river  or  a  line 
of  railroad,  they  are  not  exports  or  in  process  of 
exportation  until  committed  to  a  common  carrier 
for  transportation  out  of  the  state  or  started  on 
such  ultimate  passage.  Coe  v.  Errol,  116  U.  8.  617* 
29  L.  ed.  715. 

Where  transportation  of  goods  destined  for  a 
point  without  the  state  has  been  actually  begun 
temporary  stoppage  within  the  state  without  the 
intention  of  almndonlng  the  original  movement 
which  is  ultimately  completed  will  not  deprive  the 
transportation  of  the  character  of  interstate  com* 
merce.  Delaware  ft  H.  Canal  Co.  v.  Com.  (Pa.)  1 
L.  R.  A.  233, 2  Inters.  Com.  Rep.  282. 

Neither  can  the  character  of  transportation  to 
another  state  be  destroyed  by  shipping  to  an  agent 
within  the  state  by  a  local  bill  of  lading  and  re- 
shipment  by  him  without  unloading,  breaking  bulk 
or  delay  to  the  ultimate  consljrnees  in  anotberstate, 
and  the  shipment  to  the  agent  Is  not  piibject  to  the 
regulation  as  to  rates  by  the  state  railroad  com« 
missiom  Cutting  v.  Florida  R.  ft  Nav.  Co.  46  Ped« 
Rep.  64L  a  A.  R. 


6ee  also  25  L.  R.  A.  120;  30  L.  R.  A.  713. 
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ftfrainst  the  carrier  to  prove  the  loss  of  the  prop* 
erty  until  it  is  shown  to  have  been  made  in  dis- 
charire  of  the  ageot^s  duties  or  within  the  soope 
of  his  powers  and  while  the  obligation  of  the 
carrier  with  reference  to  the  property  yet  con- 
tinued. 
6«  That  a  witnem  did  not  see  the  lire 
will  not  preclude  his  testif^ing^  that  i^ 
consumed  certain  property  where  he  states  that 
he  knows  of  his  own  knowledge  that  it  did  so. 
To  exclude  the  evidence  it  must  appear  that  his 
knowledge  was  founded  so  entirely  on  hearsay 
as  to  be  inadmissible. 

7«  Evidence  of  the  Talueof  an  entire 
lot  of  cottont  while  not  sufficient  to  prove  the 
value  of  a  portion  of  it.  In  the  absence  of  facts 
showing  the  average  weight,  value,  and  quality, 
la  admissible  as  tending  to  show  such  valuew 

{March  22,  laas.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  District  Court  for  Dallas  County  in 
favor  of  plaintiffs  in  an  action  brought  to  re- 
cover the  value  of  certain  cotton  burned  while 
alleged  to  have  been  in  defendant's  possession 
for  transportation .    Betei  ted. 

The  facts  are  stated  in  the  commissioner's 
opinion. 

Messrs  Leake*  Shepard  ft  Miller »  for 
appellees: 

The  bill  of  lading,  though  nominally  a 
through  bill  of  foreign  shipment,  is  in  reality 
domestic,  because,  by  its  terms,  the  liability  of 
the  railway  company  is  limited  to  its  own  line 
and  ends  with  the  delivery  of  the  cotton  to  the 
steamship  company  at  Galveston,  within  the 
limits  of  the  state  of  Texas  where  its  bill  of 
lading  was  to  be  taken  up  and  another  given 
by  the  steamship  company  whose  liability  then 
attached.  This  contract*  limiting  its  liability 
to  its  own  lines  entirely  within  the  state  of 
Texas,  being  one  permitted  by  the  laws  of  said 
BUte  (see  Guff,  C.  d  8,  F.  K  Co.  v.  Baird, 
75  Tex.  256),  notwithstanding  the  guaranty  of 
fixed  through  rate  and  delivery  as  spedtied  in 
the  bill  of  lading,  said  bill  of  Jading  is  strictly 
local  and  domestic — one  wholly  to  be  per- 
formed within  the  state  in  so  far  as  the  Mis- 
souri Pacific  Railway  Company  is  concerned. 

Heisermann  v.  Burlington,  u,  B,  dk  N,  R,  Co, 
68  Iowa,  782;  Stone  v.  Farmers  Loan  d  T,  Co, 
116  \!.  ».  888,  29  L.  ed.  646. 

The  law  is  a  regulation  of  the  contract  mere- 
ly, and  is  controlled  by  the  law  of  the  place 
where  made. 

Liverpool  d  O,  W.  Steam  Co.  ▼.  Phenix  Ine, 
Co,  129  U.  S.  897,  82  L.  ed.  788;  Penneylvania 
Co.  V.  Fairchild,  69  HI.  260;  Taldott  v.  Mer- 
chants Despatefi  Transp.  Co.  41  Iowa,  247,  20 
Am.  Rep.  689:  Hale  v.  New  Jersey  Steam  Nav, 
Co,  16  Conn.  689,  89  Am.  Dec.  898;  Arayo  v. 
Cvrrell,  1  La.  628;  Byan  y.  Missouri,  K.  d  T. 
RGo,^  Tex.  18,  57  Am.  Rep.  689;  Oantu  v. 
Bennett,  89  Tex.  803. 

The  statute  of  Texas  is  within  the  police 
power  of  the  state  and  is  not  a  regulation  of 
interstate  commerce  as  such. 

Chicago  d  N,  W.  fl.  Co.  v.  Fuller,  84  U.  S. 
17  Wall,  660,  21 L.  ed.  710;  Sherlock  v.  Ailing, 
98  U.  S.  99,  28  L.  ed.  819:  Smith  v.  Alabama, 
124  U.  8.  465,  81  L.  ed.  608;  Sashtille,  C.  d 
St  L.  B.  Co.  V.  Alabama,  128  U.  8.  96,  82  L. 
ed  852;  Liverpool  d  G.  W.  Steam  Co.  y.  Fhe- 
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nix  Jns.  Co.  supra;  CardtoeU  t.  Afneriean 
Biter  Bridge  Co,  118  U.  S.  205,  28  L.  ed.  959; 
Chicago,  B.  d  0.  B.  Co.  v.  Ioum,  94  U.  8. 155, 
24  L.  ed.  94;  Pifik  y.  Chicago  d  N.  W.  IC  Co. 
94  U.  8.  164,  24  L.  ed.  97;  Gu^f,  C.  db  8.  F. 
B.  Co.  V.  Ihiyer,  75  Tex.  672:  Providence  Goal 
Co.  y.  Providence  d  W.  B,  Co.  2  New  Eng. 
Rep.  506,  15  R.  I.  808,  26  Am.  &£ng.  R.  Caa. 
42;  Western  U.  TeUg.  Co,  v.  Pendleton^  05  Ind. 
12,  48  Am.  Rep.  692;  Western  d  A.  B,  Co.  y. 
Exposition  Cotton  MUls,  2  L.  R.  A.  102,  81  Ga. 
52£ 

It  was  not  error  to  permit  plaintiff  to  read 
in  evidence  the  memorandum  of  the  cotton 
burned  which  had  been  furnished  by  the 
freight  claim  agent  of  the  defendant  for  the 
information  of  the  consignees. 

Morse  y.  Connecticut  Bieer  B.  Co.  ^  Gray, 
450;  Burnside  y.  Grand  Trunk  B.  Co.  47  S. 
H.  554,  93  Am.  Dec.  474;  Adams  Exp.  Co.  y. 
Harris,  7  L.  R.  A.  214,  120  Ind.  73. 

Me^aTS.  Alexander  ft  Clark  for  appel- 
lant. 

Tarlton*  J.,  delivered  the  opinion  of  the 
court: 

Appellees,  as  plaintiffs,  broufrbt  this  suit 
September  29,  1888,  in  the  district  court  of 
Dallas  county,  to  recover  from  appellant,  as 
defendant,  the  sum  of  $18,770,  besides  inter- 
est, the  alleged  value  of  270  bales  of  cotton, 
which  defendant  failed  to  deliver,  according 
to  its  contract,  at  Liverpool,  EnglandL     The 
petition  avers  that  the  defendant  u  a  corpora- 
tion created  under  and  by  virtue  of  the  lawn 
of  the  state  of  Texas.    It  alleges  that  on  No> 
vember  14,  1887,  Martin,  Wise  &  Fitzhugb.  of 
Paris,  Tex.,  purchased  500  bales  of  cotton  on 
account  of  plaintiffs,  which  they  delivered  to 
the  defendant  at  Greenville,  Tex.,  to  be  by  it 
carried  on  its  lines  in  Texas  and  forwarded  to 
the  city  of  Liverpool,  England;  that  defend- 
ant received  the  cotton,  and  undertook  and 
promised,  in  consideration  of  $1.86  per  100 
pounds,  to  carry  upon  its  lines  in  Texas,  and 
to  have  carried  oy  its  connecting  lines,  the  500 
bales  of  cotton,  and  deliver  them  to  Martin, 
Wise  &Filzhugh  or  their  assigns  at  Liverpool; 
that  thereupon  defendant  executed  to  Mariin, 
Wise  <&  Fitzbugh,  plaintiffs'  agent,  five  bills 
of  lading,  by  which  it  acknowledged  the  re- 
ceipt of  the  cotton,  and  agreed  to  carry  the 
same  upon  its  lines  and  deliver  it  to  its  connect^ 
ing  lines,  to  be  carried  to  the  city  of  New  Or- 
leans, La.,  there  to  be  delivered  to  the  West 
India  Pacific  Steamship  Company,  and  to  be 
transported  to  Liverpool  and  delivered  to  Mar- 
tin, Wise  &  Fitzhugh,  or  their  assigns;  that 
the  bills  of  ladinir,  which  contained  the  writ- 
ten direction,    "Notify  Sherwood,  Thompson 
(&  Co. ,  Liverpool,  England,"  were  duly  assigned 
and  delivered  to  plaintiffs:  that  of  the  500 
bales  so  shipped  the  defendant  failed  to  deliver 
270  bales,  which  plaintiffs  charge  were  lost  or 
destroyed  while  in  the  possession  of  defendant 
within  the  limits  of  Texas,  or  converted  by  it 
to  its  own  use.    The  defendant  pleaded  a  gen- 
eral demurrer,  ^neral  denial,  and  specially  as 
follows:    That  it  is  a  corporation  duly  and  le> 
gaily  incoporated  under  the  laws  of  the  state 
of  Missouri;  that  it  is  a  railway,  and  that  its 
line  of  railway,  and  especially  that  part  of  it 
on  which  said  cotton  was  to  be  shipped,  doei 
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not  now,  and  at  the  time  of  the  alleged  ship- 
mentdid  not,  lie  wholly  within  ihe  state  of 
Texas,  but  partly  within  said  slate  and  partly 
without  saia  state;  that,  as  alleged  by  plaintiffs, 
it  delivered  said  five  bills  of  lading  to  Martin, 
Wise  &  Fitzhugh,  which  were  duly  assigned 
and  delivered  to  plaintiffs;  that  plaintiffs  re- 
ceived and  accepted  the  same,  subject  to  the 
terms  and  conditions  thereof;  that  under  and 
by  virtue  of  the  terms  of  said  five  bills  of  lad- 
ing the  same  were  foreign  shipments  from  the 
town  of  Greenville,  Tex.,  to  the  city  of  Liver- 
pool, England;  that  they  were  not  shipments 
wholly  within  the  state  of  Texas;  that  in  said 
five  bills  of  lading,  and  in  each  of  them,  it 
was  expressly  agreed  and  stipulated  that  this 
defendant  should  not  be  liable  for  loss  or  dam- 
age of  said  cotton  by  fire  or  other  casualty 
while  in  transit,  or  while  in  deposit  or  place  of 
transshipment  or  depots  or  landings,  or  at  the 
points  of  delivery;  that  if  said  cotton  was  de- 
stroyed, as  claimed  by  plaintiffs,  it  was  de- 
stroyed by  fire  at  Greenville,  Tex.,  while  in 
transit,  while  in  the  Greenville  compress,  in 
no  wise  owned  or  operated  by  this  defendant, 
while  awaiting  to  be  compressed,  as  provided 
by  said  bills  of  lading;  that,  if  it  was  destroyed 
in  said  compress,  it  was  by  fire  without  fault 
or  negligence  on  defendant's  part,  or  on  the 
part  of  its  servants  or  agents.  Plaintiffs,  by 
supplemental  petition,  demurred  to  defend- 
ant's said  plea,  setting  up  said  exemption  from 
liabilitv  for  loss  by  fire  as  a  stipulation  of  said 
bills  of  lading,  on  the  ground  that  the  same  is 
unreasonable,  contrary  to  public  policy,  and 
prohibited  by  the  laws  of  the  state  of  Texas, 
t'laintiffs  also  replied  specially  that  the  defend- 
ant's railway  at  the  time  of  the  contract  was 
wholly  within  the  state  of  Texas,  and  that  in 
order  to  carry  the  plaintiff's  cotton  from 
Greenville  to  its  destination  the  defendant 
would  have  been  compelled  to  deliver  the 
same  on  the  boundaiy  of  Texas  to  some  other 
carrier:  that  the  contract  of  shipment  or  bill 
of  lading,  bjr  its  express  terms,  stipulates,  and 
said  stipulation  is  permissible  by  the  laws  of 
Texas,  that  **for  all  loss  or  damage  occurriog 
in  the  transportation  of  said  cotton  the  legal 
remedy  shall  be  against  the  particular  carrier, 
only,  in  whose  custody  the  cotton  may  be 
at  the  time  of  the  happening  thereof;"  that 
it  is  further  expressly  provided  in  the  contract 
*'that  the  liability  of  the  defendant  is  lim- 
ited to  its  own  ITne  of  railway,  and  is  to  cease 
upon  delivery  to  the  next  succeeding  carrier  of 
the  freight  specified  in  said  bill  of  lading,"  etc. 
The  bill  of  lading,  read  in  evidence,  shows 
that  the  cotton  was  received  at  Greenville, 
Tex.,  to  be  carried  from  that  point  to  Liver- 
pool, England.  It  also  provides  that  the  Mis- 
souri Pacific  Railway  Company,  and  its  con- 
nections which  received  said  pror)erty  shall 
not  be  liable  for  loss  or  damage  by  fire  or  other 
casualty.  It  further  provides  that,  in  the  case 
of  loss  or  damage,  that  company  alone  shall  be 
held  answerable  therefor  in  whose  actual  cus- 
tody the  same  may  be  at  the  time  of  the  hap- 
pening of  such  loss  or  damage.  It  is  also 
provided  that  the  loss  shall  be  computed  at 
the  value  or  cost  of  the  goods  and  property  at 
the  place  and  Ume  of  shipment.  It  is  further 
agreed  that  the  Missouri  Pacific  Railway  Com- 
pany has  the  liberty  to  forward  the  property 
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to  the  port  of  destination  by  any  other  steamer 
or  steamship  company  than  that  named,  and 
that  the  liability  of  the  Missouri  Pacific  Rail- 
way as  a  common  carrier  terminates  on  the 
delivery  of  the  property  to  the  steamship  or  its 
agent  at  Galveston,  when  the  responsibility  of 
the  steamship  company  commences,  and  not 
before.  Further,  the  property  shall  be  trans- 
ported from  Galveston,  Tex.,  to  Liverpool, 
England,  by  the  steamship  of  the  West  aixl 
Pacific  Steamship  Company  It  is  provided 
also  that  the  bill  of  lading,  duly  indorsed  by 
consignees,  is  to  be  given  up,  on  demand  of 
the  agent  of  the  steamship,  in  exchange  for 
the  ship's  copy  and  order  of  delivery.  It  13 
further  provided  that  the  liability  of  the  Mis- 
souri Pacific  Railway  Company  is  hereby  lim- 
ited to  its  own  line  of  railway,  and  is  to  cease 
upon  delivery  to  the  next  succeeding  carrier. 
The  bill  of  lading  is  signed  for  the  railway 
company  by  A.  L.  Downer,  who  signs  as 
agent,  seveiiilly  but  not  Jointly,  for  the  rail- 
way and  steamship  companies.  The  court  sus- 
tained plaintiffs'  exception  to  defendant's  plea 
setting  up  its  exemption  from  liability  for  loss 
by  fire,  and  trying  the  case  without  a  jury, 
September  10,  189u,  rendered  judgment  for 
the  plaintiffs  in  the  sum  of  $16,493.36  princi- 
pal and  interest.  From  this  judgment,  defend- 
ant appeals. 

The  first  question  to  be  considered  is.  Did  the 
court  err  in  sustaining  the  special  exception  ad- 
dressed by  plaintiffs  to  defendant's  answer? 
The  defendant  seeks  to  shield. itself  under  the 
stipulation  that  it  should  not  be  liable  for  loss 
by  fire  while  in  transit,  or  while  on  deposit  in 
place  of  transshipment  or  de|3ots  or  landings, 
or  at  points  of  delivery.  By  such  loss  we 
understand  a  loss  due  to  fire  which  is  not 
directly  traceable  to  the  negligence  of  the 
carrier  or  his  servant.  Porter's  Law  of  Bill 
of  Lading,  §  223,  pp.  161,  162,  noU  1,  It  is 
alleged  in  the  defendant's  answer  that,  if 
the  cotton  was  destroyed,  it  was  destroyed 
by  fire  at  Greenville,  Tex.,  without  fault 
or  negligence  of  defendant  or  its  servants, 
while  in  transit  while  in  the  Greenville  com- 
press, in  no  wise  owned  or  operated  bv  defend- 
ant, while  waiting  to  be  compressed  as  pro- 
vided by  the  bills  of  lading.  Fire  occurring 
under  such  circumstances.  In  view  of  the  ex- 
emption clause  in  the  bill  of  lading  pleaded  b^ 
defendant,  is  not  to  be  ascribed  to  the  neeli- 
gence  of  the  carrier.  Lancaster  Mills  v.  Mer- 
chants Cotton  Press  d  8,  Co,,  89Tenn.  1.  That 
a  common  carrier  may,  unless  forbidden  by 
statute,  so  contract  as  to  exempt  itself  from 
liability  for  loss  by  fire,  unless  caused  by  the 
negligence  of  itself  or  its  servants,  is  well  set- 
tled. Such  a  limitation  is  reasonable.  Mis- 
souri Pac,  E,  Co.  V.  Harris,  67  Tex.  166; 
York  Mfg.  Co.  v.  lUinois  Cent.  E.  Go.  70  U.  S. 
8  Wall.  107,  18  L.  ed.  170;  Southern  Exp.  Co. 
V.  CaldweU,  88  tJ.  8.  21  Wall.  264,  22  L.  ed. 
556;  Harty.  Pennsylvania E.  Co.  112 U.  8.  338, 
28  L.  ed.  720.  Appellees,  however,  claim  that 
the  restriction  here  pleaded  is  forbidden  bv 
our  Statute,  (article  278,  Rev.  Stat.)  which 
reads  as  follows:  "Railroad  companies  and 
other  common  carriers  of  goods,  wares,  and 
merchandise  for  hire,  within  this  state,  on 
land,  or  in  boats  or  vessels  on  the  waters  en- 
tirely within  the  body  of  this  stale,  shall  not 
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limit  or  restrict  tbeir  liability,  as  It  exists  at 
commoD  law,  by  any  general  or  special  Dotice, 
or  by  insertiD/?  ezceptiODs  in  tbe  bill  of  lading 
or  mcmoraDdum  given  upon  the  receipt  of  tbe 
goods  for  transportation,  or  in  any  other  man- 
ner whatever;  and  do  special  agreement  made 
in  con t raven t ion  of  the  foregoing  provisions  of 
this  article  shall  be  valid."  Appellant  holds 
that  appellees  cannot  invoke  the  provisions  of 
this  statute,  because  (1 )  the  shipment  here  in- 
volved is  not  a  domestic,  but  is  a  foreign  or 
interstate,  shipment;  (3)  the  statute  applies  only 
to  domestic  shipments;  (8)  if  the  statute  be  in- 
tended to  apply  to  foreign  shipments,  and  to 
annul  a  contract  of  foreign  shipment  exempt- 
ing a  carrier  from  liability  for  loss  by  tire  not 
chargeable  to  its  negligence,  tbe  statute  is  a 
regulation  of  interstate  commerce,  and  as  to 
such  regulation  is  void. 

1.  Is  the  contract  of  shipment  set  oat  in  the 
petition  of  appellees  a  contract  of  domestic  or 
a  contract  of  foreign  or  interstate  shipment? 
By  a  contract  of  domestic  shipment  is  under- 
stood such  a  contract  as  contemplates  the  ship- 
ment of  goods  from  one  point  in  a  state  to  an- 
other point  therein.  By  a  contract  of  foreign 
or  interstate  shipment  is  understood  such  a 
contract  as  contemplates  the  transportation 
thereunder  of  goods  from  a  point  within  a 
•tate  to  a  foreign  country,  or  to  a  point  within 
another  state.  Transportation  is  only  domes- 
tic when  confined  to  tbe  boundaries  of  the  state 
in  which  the  contract  of  shipment  is  entered 
into.  Fa^«A.  8t.  L,  iSkP,  R.  Co,  v.  Illinois,  118 
0.  S  667, 80  L.  ed .  244;  Louisville  &  h\  R,  Co,  v. 
Railroad  Commission  of  Tennessee,  19  Fed.  Rep. 
679.  Applying  these  definitions  to  the  con- 
tract set  out  in  plaintiffs'  petition,  the  conclu- 
sion is  inevitable  that  the  shipment  there  de- 
scribed is  a  foreign  shipment.  The  petition 
alleges  an  undertaking  on  the  part  of  the  car- 
rier, defendant,  to  carry  the  cotton  upon  its 
lines,  and  to  deliver  it  to  its  connecting  lines, 
to  be  carried  to  the  city  of  New  Orleans,  La., 
there  to  be  delivered  to  tbe  West  India  Pacific 
Steamship  Company,  to  be  trans]>orted  to  Liv- 
erpool, and  there  delivered  to  Martin,  Wise  & 
Fitzbugh,  or  their  assigns. 

2.  Does  the  statute  referred  to  apply  to  an 
interstate  or  foreign  shipment?  This  question 
has  been  several  times  sug^sted  to  our  su- 
preme court,  but  the  disposition  of  the  cases 
in  which  it  was  presented  did  not  require  a 
solution  of  it  Ryan  v.  Mihsouri,  K,  £  T,  R, 
Co.  66  Tex.  18,  67  Am.  Rep.  589;  Missouri 
Pac.  R.  Co.  V.  Harris,  supra;  Missouri  Pae. 
R.  Go,  V.  C/iina  Mfg,  Co,  79  Tex.  26.  We  are 
of  opinion  that  the  question  must  be  answered 
in  the  negative;  that  the  statute  applies  to 
shipments  purely  domestic,  beginning  and  end- 
ing in  the  state  of  Texas.  Our  conclusion  is 
founded  upon  tbe  language  of  the  statute  it- 
self. *' Railroad  companies  and  other  common 
carriers  .  .  .  within  this  state,  on  land,  or  in 
boats  or  vessels  on  the  waters  entiiely  within 
tbe  body  of  this  state,  shall  not  limit  or  re- 
strict their  liability,  as  it  exists  at  common 
law."  Railroads  and  other  common  carriers 
within  this  state,  on  land,  are  put,  as  to  trans- 
portation, upon  the  same  plane,  so  to  speak, 
as  boats  or  vessels  on  the  waters  entirely  with- 
in the  body  of  this  state.  As  to  transportation 
within  the  state,  they  are  forbidden  to  limit 
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tbeir  liability  as  it  exists  at  common  l&w.  The 
limitation  prescribed  by  tbe  statute,  if  it  be 
more  extended  as  to  railroads  than  to  boats  or 
vessels,  is  so  only  in  the  sense  that,  as  to  the 
former,  it  is  not  confined  to  curriers  operating 
exclusively  within  the  state,  while,  as  to  tite 
latter,  it  is  restricted  to  carriers  plying  on 
Waters  wholly  within  the  state.  The  track  of 
a  railroad  company  may  extend  beyond  the 
limits  of  the  state;  yet,  if  the  goods  be  carrieri 
by  it  from  one  point  to  another  witbia  this 
state,  such  carriage  constitutes  transportation 
within  this  state,  and  such  railroad  is  a  ''car- 
rier within  this  state."  But  if  the  railroad, 
whether  by  itself,  or  by  its  connecting  lines,  its 
agents,  transports  goods  from  a  point  within 
this  state  to  a  point  in  another  state,  it  is  a  car- 
rier, not  "within  this  state,"  but  within  and 
out  of  this  state  into  another.  In  tbe  latter 
event,  it  is  engaged  in  interstate  commerce. 
With  reference  to  its  domestic  character.  w« 
do  not  think  that  any  discrimination  was  in- 
tended by  the  Lejsislature  between  a  sbipmcnt 
by  water  and  by  rail.  The  scope  of  the  limit- 
ation is  logically  the  same  whether  applied  to 
the  carrier  as  a  railroad  or  as  a  steam  boaU 
Transportation  "within  this  state"  is,  in  either 
case,  the  subject  matter  of  the  legislation.  Our 
Legislature  seems  to  have  had  in  mind,  in  the 
adoption  of  the  Statute,  article  1,  §  8,  of  the 
Federal  Constitution,  investing  Congress  laith 
the  power  to  regulate  commerce  among  tbe 
states. 

8.  Having  concluded  that  article  278  ap- 
plies only  to  domestic  shipments,  and  that  the 
shipment  described  in  the  plaintiifs'  petition  is 
not  a  domestic  shipment,  it  becomes  unneces- 
sary to  discuss,  and  we  consequently  refrain 
from  considering,  the  third  question  presented 
by  appellant,  viz.,  the  validiiy  or  invalidity  of 
this  statute  as  a  regulation  of  interstate  or 
foreign  commerce,  provided  it  was  intended  to 
apply  to  such  commerce.  Appellees  seem  to 
contend  that,  without  reference  to  the  action 
of  the  court  on  their  demurrer,  the  judgment 
is  nevertheless  proper,  because  the  bill  of  lad- 
ing, though  nominally  a  through  bill  of  lading, 
is,  so  far  as  the  Missouri  Pacific  Railway  Com- 
pany is  concerned,  in  reality  domestic;  that  it 
is  a  domestic  bill,  "because,  as  they  contend,  by 
its  terms  the  liability  of  the  railway  company  is 
limited  to  its  own  fine,  and  ends  with  the  de- 
livery of  the  cotton  to  the  steamship  company 
at  Galveston,  within  the  limits  of  the  state  of 
Texas,  where  its  bill  of  lading  was  to  be  taken 
up,  and  another  given  by  the  steamship  com- 
pany, whose  liability  then  attached."  Tbe  bill 
of  lading  described  in  plaintiffs'  original  peti- 
tion provides  for  a  transportation  of  the  cotton 
from  Qreenville,  Tex.,  by  the  Missouri  Pacific 
Railway  Company,  and  its  connectinfi^  lines, 
through  Louisiana  to  New  Orleans,  and  thence 
to  Liverpool.  It  is  silent  as  to  a  limitation  by 
the  company  of  its  liability  to  its  own  line. 
The  bill  of  lading  described  in  tbe  plaintiffs' 
supplemental  petition  (in  which  it  is  alle^ 
that  the  defendant's  railway  was  at  the  time 
wholly  within  the  state  oi:  Texas)  provides 
"that  the  liability  of  the  defendant  is  limited 
to  its  own  line  of  railway.'*  The  bill  intro- 
duced in  evidence  purports  on  its  face  to  be  a 
foreign  bill  of  ladioi;.  It  provides  for  tbe  trans- 
portation by  the  Missouri   Pacific   Railway 
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Company  of  the  cotton  at  the  rate  of  $1.86  per 
100  pounds  from  Greenyille,  Tex.,  to  Liver- 
pool, England.  It  provides  that  the  liability  of 
the  company  is  limited  to  its  own  line  of  rail- 
uray,  and  to  to  cease  on  the  delivery  of  tbe 
^oods  to  the  steamship  company  or  their  agent 
at  Galveston,  when  the  liability  of  the  steam- 
ship company  commences,  and  not  before. 
The  bill  is  signed  for  the  railway  company  by 
A.  L.  Downer,  who  signs  as  agent,  severally 
hut  not  Jointly,  for  the  railway  and  steamship 
<»mpanfes.  It  will  be  seen  that  the  bill  of 
lading  introduced  in  evidence  differs  from  that 
described  in  the  original  petition,  though  it  is 
perhaps  supported  by  the  averments  of  the 
supplemen  tal  petition.  Does  the  pro  vision  lim- 
iting the  liability  of  the  company  to  its  own 
line,  terminatiog  at  Galveston,  so  affect  the 
character  of  the  instrument  as  to  make  of  it  a 
domestic  bill  of  lading?  We  think  not.  The 
instrument  on  its  face  purports  to  be  a  foreign 
bill  of  lading.  It  constitutes,  as  we  view  it, 
an  undertaking  on  the  part  of  the  carrier,  de- 
fendant, to  transport  and  have  transported 
from  Greenville,  Tex.,  to  Liverpool,  England, 
the  cotton  in  question.  It  provides  for  a  rate 
of  freight  between  these  points  of  $1.86  per 
100  pounds.  It  contemplates  a  continuous 
transportation  from  Greenville,  Tex.,  to  Liver- 
pool, England.  These  are  all  features  of  a 
'*througlr'  contract  of  shipment.  Forth.  Bill 
Lad.  gf  828,  824,  826,  881.  In  Liverpool  <Sf  Q. 
W.  Steam  Go,  v.  Phenix  Ine,  Co.,  129  U.  8. 401, 
82  L.  ed.  788,  a  bill  of  lading  providing  for  a 
shipment  from  Nashville,  Tenu.,  to  Liverpool, 
England,  and  limiting  the  liability  of  the  con- 
necting carriers  to  their  own  lines,  was  treated 
by  the  Supreme  Court  of  the  United  States  as  a 
through  shipment.  The  stipulation  referred 
to  was  intended,  we  think,  solely  to  qualify 
the  responsibility  of  the  carrier,  without  affect- 
ing the  character  of  the  shipment  as  a  through 
shipment.  We  cannot  regard  the  bill  of 
lading  in  question  as  a  mere  reCeipt  by  the  car- 
rier 01  goods  marked  for  a  destination  beyond 
the  terminus  of  its  route.  It  is  more.  It  is  a 
contract  of  shipment,  and  an  undertaking  to 
transport  from  Texas  to  a  foreign  country. 
Our  attention  is  called  by  appellees,  in  support 
of  their  proposition  already  stated,  to  the  case 
of  Heieerman  v.  Burlington,  C,  R,  d  JV.  E.  Go, 
68  Iowa,  782.  In  that  case,  while  it  was  true 
that  goods  shipped  at  West  Union,  Iowa, were 
destined  for  Milwaukee,  Wis.,  the  contract  of 
tbe  carrier  was  to  transport  them  from  West 
Union  to  Postville,  Iowa,  and  no  further. 
The  goods,  under  the  contract  with  the  car- 
rier.  were  to  be  transported  and  delivered  at 
Postville,  where  the  freight  for  such  trans- 
portation was  to  be  paid  to  the  carrier.  This 
was  plainly  a  domestic  shipment;  the  carrier 
not  having  contracted  to  carry  the  goods,  or  to 
have  them  carried,  to  Milwaukee. 

One  A.  H.  O'Neal  testified  by  deposition, 
for  plaintiffs,  as  to  the  loss  of  tbe  cotton  in 
question.  Attached  to  his  deposition,  as  a 
part  of  his  answer,  was  a  statement  read  in 
evidence  to  prove  the  burning  of  the  cotton. 
This  statement  was  furnished  Martin,  Wise  & 
Fitzhugh  by  0.  H.  Dent,  freight  claim  agent 
of  the  Missouri  Pacific  Railway  Company,  to 
enable  Martin,  Wise  &  Fitzhugh  to  be  in  po- 
sition to  officially  notify  the  consignees  of  the 
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cotton  that  their  cotton  had  been  destroyed  bjr 
fire,  in  order  that  toey  might  take  such  stepa 
as  in  their  judgment  might  be  proper  and  nec- 
essary. The  witness  testified  that  he  believed 
the  statement  was  made  out  personally  by 
Dent,  and  was  in  his  handwriting,  and  that  he 
believed  it  to  be  correct.  The  statement  is 
tabulated  showing  the  names  of  consignors  and 
consignees,  date  and  number  of  bills  of  lading, 
and  marks  of  cotton,  and  showed  that  it  was 
destroyed  bv  fire  at  Greenville,  Tex.,  Novem- 
ber 14,  1887.  Objection  was  made  to  the  in- 
troduction of  this  statement  because  (1)  there 
was  not  snfiScient  evidence  to  establish  that  the 
statement  was  made  by  C.  H.  Dent;  (2)  if  made 
by  Dent,  the  statement  was  not  res  gesUB,  and 
there  was  no  evidence  showing  that  be  had  au- 
thority to  bind  defendant  by  such  statement. 
The  evidence  showed  that  the  statement  was 
furnished  by  Dent,  and  was  sufficient,  we 
think,  to  constitute  it  his  declaration.  But, 
admitting  this  to  have  been  tbe  fact,  was  it 
binding  on  the  company  ?  The  rule  is  that 
declarations  of  an  agent,  to  be  admissible, 
must  be  within  the  scope  of  their  authority,and 
"while  the  transaction  Is  yet  depending."  In 
BumeideY,  Grand  Trunk  R.  O.,  47  N.  H.  654. 
-98  Am.  Dec.  474,  the  declarations  of  a  general 
freight  agent  concerning  goods  delivered  to 
him  for  transportation  were  held  to  be  admis- 
sible against  the  company,  though  made  eight 
months  after  their  delivery  to  him;  it  appear- 
ing that  the  carrier's  duty  had  not  yet  ter- 
minated. In  making  the  statement  here  in 
question,  it  does  not  appear  whether  or  not 
Dent  was  acting  within  the  scope  of  his  agency. 
We  are  nowhere  apprised  of  the  extent  of  his 
authority,  except  by  the  use  of  the  term 
"  freight  claim  agent,"  and  about  the  duties 
and  powers  of  such  an  agent  the  record  is  silent. 
Until  it  had  been  made  to  appear  that  such  a 
statement  was  made  in  the  discharge  of  the 
agent's  duties,or  within  the  scope  of  his  powers, 
and  while  the  obligation  of  tbe  carrier,  with 
reference  to  the  cotton,  yet  continued,  the 
statement  should  have  been  excluded. 

The  witness  O'Neal  testified  that,  at  tbe  time 
of  the  loss  of  the  cotton  in  question,  he  was  the 
general  manager  of  Martin,  Wise  &  Fitzhugh, 
located  at  Paris;  that  the  473  bales  of  cotton 
were  destroyed  by  fire  on  November  14,  1887, 
at  Greenville,  and,  as  far  as  witness  knows, 
were  not  delivered;  that  he  knows  this  cotton 
was  destroyed  by  fire  at  Greenville,  Tex.,  No- 
vember 14, 1887.  of  his  own  knowledge,  as  far 
as  it  is  possible  for  him  to  know  it  without  ac- 
tually seeing  it  burn.  Defendant  objected  to 
this  testimony  because  it  appeared  that  on  No- 
vember 14,  1887,  witness  lived  at  Paris,  and 
was  not  at  Greenville,  and  that  his  evidence 
as  to  the  burning  of  the  cotton  is  hearsay. 
We  are  unable  to  say  that  the  knowledge 
of  the  witness,  to  the  existence  of  whidi 
he  swears,  was  founded  on  pure  hearsay. 
There  are  conditions  in  which  one  can  ac- 
quire knowledge  without  seeing.  Wc  can- 
not adjudge  that  the  action  of  the  court  in  ad- 
mitting the  evidence  waa  erroneous.  While  it 
appears  that  the  witness  was  at  the  time  stated 
located  in  businesa  at  Paris,  it  does  not  appear 
that  he  was  not  at  Greenville  on  November  14, 
1887;  and,  while  he  did  not  see  the  fire  which 
consumed  the  cotton,  his  statement  may  hava 
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been  based  on  uformation  derived  from  a 
source  which  would  bind  defeudaut.  The 
cross- examiner  did  not  sufficiently  probe  tlie 
sources  of  the  witness'  knowledge  to  Justify 
us  in  holding  that  it  was  foundect  entirel]^  on 
hearsay,  rendering  his  testimony  inadmissible. 
With  reference  to  the  value  of  the  cotton, 
the  witness  O'Neal  was  permitted  to  testify 
that  the  value  of  473  bales  of  cotton,  of  whicQ 
the  cotton  involved  in  this  suit  was  a  part,  was 
in  excess  of  $28,649.20.  This  testimony  was 
objected  to  as  irrelevant,  immaterial,  and  in- 
competent. We  think  that  the  evidence  tended 
at  least  to  prove  the  value  of  the  cotton  lost, 


and  that  it  was  admissible.  We  do  not,  how- 
ever, hold  that  it  whs  sufficient  to  prove  sucb 
value,  in  the  absence  of  facts  showing  at  least 
the  average  weights,  value,  and  quality  of 
the  cotton,  or  showing  that  such  average 
weights,  value,  or  quality  could  not  be  ascer- 
tained. The  Judgment  should  be  reversed, 
and  the  cause  remanded. 


Per  Cariaai : 

Bererud  and  remanded, 
commission  of  appeals. 

Rehearing  denied. 


as  per  opioion  of 
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J   8.  BROWN  et  al,,  Appts., 
POSTAL  TELEGRAPH  CABLE  CO. 

Immm      ....N»    GL......>.I 

1.  A  etipiilation  reetrietliiff  the  UmhO' 
itgr  of  a  telepmph  oompAnj-  for  nefl^li- 
Ijvnoe  is  void  in  respect  to  mistakes  Id  trans- 
mission as  well  as  to  delay. 

8.  A  limitation  of  the  ajBOont  of  UiiblU 
ity  for  mistakes  or  delays  in  telofframe 
to  fifty  times  the  sum  received  for  sendlnir,  un- 
leae  specially  Insured,  is  void  as  to  mistakes 
caused  by  negligenoe. 

(November  17,  VXttJ 

APPEAL  by  plaintiffs  from  a  Judgment  of 
the  Superior  Court  for  Qranville  County 
in  their  favor  for  an  amount  less  than  they  de- 
manded in  an  action  brought  to  recover  dam- 
ages for  failure  to  correctly  transmit  and  de^ 
liver  a  telegraph  message.    Beversed. 

The  facts  sufficiently  appear  in  the  opinion. 

Meeers,  John  W.  Graham  and  A.  W. 
Graham,  for  appellants: 

In  TfwmT^n  v.  Weetem  U.  Teleg.  Co.,  107 
N.  C.  458,  it  was  said:  The  more  recent  cases 
founded  upon  the  more  thorough  investigation 
and  thought  given  to  the  subject  was  to  the 
effect  that  an  v  stipulation  restricting  the  liabil- 
ity of  the  telegraph  company  for  negligence 
even  as  to  mistakes  in  transmission  is  void. 

It  is  no  secret  that  the  decision  in  Lauiter 
V.  Western  U.  Tdeg.  Co.,  89  N.  C.  834,  was  an 
accident  as  Ashe  and  Ruffln,  J«/.,  before  whom 
the  case  was  argued,  had  agreed  to  decide  that 
a  telegraph  company  could  not  contract  that  it 
should  not  be  responsible  for  its  own  negli- 

fence,  and  at  the  next  term,  to  which  the  case 
ad  been  continued  under  ad visement,the  court 
was  differently  constituted — Ruffln,  J.,  having 
resigned.  The  decision  itself  was  so  unsatis- 
factory to  the  profession  that  in  Pegram  v. 
Western  U.  Tdeg,  Co.,  97  N.  C.  57,  we  have 
this  modification:  "  What  might  be  slight  neg- 
ligence in  a  telegraph  operator  in  transmitting 


a  message  of  small  apparent  importance  might 
be  gross  negligence  in  transmitting  one  of  ap- 
parently great  impoitance." 

And  in  Cannons.  Watem  U,  Teleg.  Co.,  100 
N.  C.  300,  6  Am.  8t.  Rep.  590:  **  If  the  mes- 
sage be  in  the  form  of  a  proposal  to  buy  or  sell 
on  certain  terms,  so  that  in  case  of  concurring 
minds  a  contract  would  result,  its  importance 
would  appear  on  its  face." 

We%i4fm  U.  Tdeg.  Co.  v.  BaU,  124  U.  8. 444, 
81  L.  ed.  479,  savs:  '*0f  course  when  the  neg- 
ligence of  the  telegraph  company  consists,  not 
in  delaying  the  transmission  of  a  message,  but 
in  transmuting  a  message  erroneously  so  as  to* 
mislead  t^e  party  to  whom  it  is  addiessed  and 
on  the  faith  of  which  he  acts  in  the  purchase 
or  sale  of  property,  the  actual  loss  based  upon 
changes  in  market  value  is  clearly  within  the 
rule  for  estimating  damages." 

Turner  v.  Eawkege  Tdeg,  Co.  41  Iowa,  458,. 
20  Am.  Rep.  006,  and  Bittenltouee  v.  Independ- 
ent Line  of  Tde^raph,  44  N.  T.  263.  4  Am. 
Rep.  678:  JBwell's  Evan's  Ag.  p.  242,  no^;  Big- 
elow,  Torts,  277;  Bigelow,  Lead.  Cas.  Torts,. 
619.  621. 

The  law  should  not  uphold  a  contract  by 
which  public  agents  seek  to  shelter  themselves- 
from  the  consequences  of  their  own  wrong  and 
neglect. 

anuth  V.  Western  U.  Tdeg.  Co.  83  Ky.  104. 

The  receiver  of  a  message  is  under  no  obli- 
gation to  have  it  repeated. 

Thompson,  Elections,  §  287;  De  LaG range  v. 
South  Western  Teleg.  O?.  25  La.  Ann.  883;  Har- 
ris V.  Western  U.  Tdeg.  Co.  9  PhiUu  88;  iV>ir 
York  d  W.  P.  Teleg.  Co,  v.  Drpburg,  85  Pa. 
298;  Gray,  Telegraphs,  §  71,  p.  125,  and  caaea 
cited. 

A  condition  in  a  telegraph  blank  upon  which 
a  message  is  written  exempting  the  company 
from  liaoility  for  unrepeated  messages  is  not  a 
contract  binding  in  law. 

lifler  V.  Western  U.  Teleg.  Co.  60  HI.  421, 14 
Am.  Rep.  88;  Weetern  U.  Tdeg.  Co.  v.  Bhort^ 
58  Ark.  484,  9  L.  R  A.  744. 

The  receiver  of  the  dispatch  may  maintain 
an  action  against  the  telegraph  company 
through  whose  negligence  the  message  has 


Nora.— The  above  deoislon  Is  noteworthy  as  over- 
ruling a  former  decision  of  the  same  court  and 
adopting  a  doctrine  in  accordance  with  that  of 
most  modem  cases  on  the  subject.  For  other  de- 
cisions which  are  In  harmony  therewith,  see  Glllls 

17L.  RA. 


V.  Western  U.  Teleg.  Co.  4  L.  B.  ji.  611.  and  noU^  61 
Vt.  461;  Pepper  v.  Western  U.  Teleg.  Oo.  i  L.  B.  A. 
600,  87  Tenn.  664;  Western  U.  OC^leg.  Go.  v.  Short, » 
L.  B.  A.  74i,  68  Ark.  4BA;  WerU  v.  Western  U.  Teleg:* 
Go.  (Utah)  18  Ii.[B.  A.  610,  and  note. 


See  also  33  L.  R.  A.  404;  34  L.  R.   A.  402;  36  L.  R.  A.  711. 
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been  altered  or  changed  for  sacli  loss  or  dam- 
age as  he  may  have  sostained  b^  reason  of 
having  been  led  to  act  upon  the  dispatch. 

Western  U.  TeUg,  Co,  v.  DiiboU,  128  III.  248; 
Weriz  V.  Western  U.  TeUg,  Co.  (Utah)  18  L. 
K.  A.  510;  Pearsall  v.  Western  17,  Teteg,  Co. 
124  N.  Y.  256;  Postal  Teleg.  0.  Co.  y.  Lathrop, 
7  L.  R.  A.  474,  181  111.  575. 

The  condition  was  void. 

GilHs  T.  Western  XT,  Teleg.  G9.  4  L.  R.  A. 
Cll,6lVt.  461. 

Messrs.  Batchelor  ft  Devereuz  for  ap- 
pellee. 


»•  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiffiB  were  damaged  by  the  negli- 
gence of  defendant's  agent  in  substituting  the 
figutes  *'47  "  in  the  message  as  delivered  for 
'*  27  "  in  the  message  sent,  by  reason  whereof 
the  plaintiffs'  tobacco  was  sold  for  a  price  less 
than  it  would  otherwise  have  brought  on  the 
market.  The  message  was  written  on  the 
blank  furnished  by  the  Western  Union  Tele- 
graph Company,  with  the  well-known  stipu- 
lation upon  it  that  the  company  would  not  be 
liable  for  damages  caused  by  mistakes  or  delays, 
unless  repeated.  This  message  was  delivered 
to  and  sent  by  the  agent  of  the  defendant,  the 
Postal  Telegraph  Companv,  but  we  prefer  to 
treat  the  question  presentea  as  if  there  were  but 
a  single  and  controlling  point  involved,  and 
to  this  we  address  ourselves.  It  was  not  or- 
dered by  the  sender  to  be  repeated,  and  was 
therefore  what  is  known  as  an  "  unrepeated 
message."  Upon  the  admissions  in  the  plead- 
ings, and  the  verdict  in  response  to  the  issues 
fixing  the  value  of  the  tobacco  at  the  time  of 
the  sale,  the  plaintiffs  moved  for  judgment  in 
their  favor  for  the  difference  between  the  sum 
actually  received  by  them  and  the  value  of 
the  tobacco.  His  honor,  in  accordance  with 
the  decision  in  Lassiter  v.  Western  U.  Teleg. 
Co.,  89  N.  C.  834.  denied  the  plaintiff's  de- 
mand, and  signed  judgment  in  favor  of  the 
plaintiffs  for  the  sum  paid  by  the  sender  to 
the  defendant  for  the  transmission  of  the  mes- 
sage. The  plaintiffs  appealed,  and  this  brings 
up  again  the  question  whether  the  stipulation 
upon  the  back  of  the  blank,  and  made  part  of 
the  contract,  as  before  referred  to,  is  valid  and 
binding  upon  the  parties.  It  was  held  bv  a 
divided  court  in  Lassiter  v.  Western  XT.  Tdeg. 
Co.,  supra,  that  a  stipulation  contained  in  a 
form  used  by  a  telegraph  company  in  iis  busi- 
ness operations,  to  the  effect  that  it  will  not  be 
responsible  for  mistakes  In  transmitting  un- 
repeated messages,  is  a  reasonable  one,  and 
will  be  enforced  by  the  courts.  Lassiter's  was 
the  first  case  which  came  before  this  court  in- 
volving a  construction  of  the  said  stipulation, 
and  its  effect  upon  the  rights  and  liabilities  of 
the  parties  thereto.  This  court,  recognizing 
the  persuasive  authority  of  the  courts  of  last 
resort  in  other  states,  adopted  the  views  ex- 
pressed in  a  majority  of  the  cases  which  had 
been  decided,  although  even  then  there  were 
very  respectable  authorities  to  the  contrary. 
Since  this  decision  was  made,  there  has  been 
much  discussion,  and  many  and  confiicting 
adjudications  upon  the  same  question  have 
been  made  in  other  courts,  and  we  are  induced 
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to  review  the  opinion  heretofore  announced 
by  this  court 

It  was  early  held  that  telegraph  companies 
were  not  common  carriers,  and  therefore  not: 
insurers,  but  that  there  was  an  analosy  be- 
tween the  duties  and  responsibility  of  these 
transmitters,  for  reward,  of  messages,  and 
those  of  carriers  of  goods  for  hire,  and  that  the 
former  were,  like  the  latter,  held  to  a  high  de- 
gree of  diligence  in  the  conduct  of  their  busi- 
ness. Thompson,  Elections,  §  137,  and  note. 
When  the  art  of  telegraphy  was  yet  in  its  in- 
fancy, when  its  operators  were  untrained,  its 
appliances  crude,  and  its  efforts  tentative,  it 
would  have  been  unreasonable  to  require  that 
skill  which  would  be  demanded  in  a  more  ad- 
vanced stage,  when,  with  practiced  operators 
and  perfected  machines,  the  system  had  be- 
come an  indispensable  part  of  the  business  of 
the  world.  The  condition  printed  as  a  part  of 
the  contract  upon  the  back  of  the  blank  upon 
which  messages  were  written,  that  to  ward 
against  misti^Les  and  delays  the  sender  of  a^ 
message  should  order  it  repeated  at  an  addi- 
tional charge  of  one  half  the  regular  rates, 
was  considered  not  so  much  a  stipulation 
against  negligence  as  a  reasonable  precaution 
in  order  to  procure  accuracy  in  the  transmis- 
sion of  messages  by  means  of  the  electric 
current.  It  was  then  that  by  the  fancied 
analogy  between  this  system  and  the  business 
of  the  common  carrier  the  courts  came  to  use 
the  terms  which  had  been  used  with  regard  to- 
the  latter,  and  to  hold  that  the  telegraph  com- 
panies might,  on  account  of  the  novelty  of 
their  operation,  provide  against  negligence  on 
the  part  of  their  employes,  or  by  reason  of 
imperfections  in  their  instruments,  by  means 
of  which  negligence  or  imperfections  mistakes 
and  delays  were  permitted  to  occur  in  the 
transmission  of  messages.  The  then  recog- 
nized distinction  between  what  was  called 
"gross"  and  "ordinary"  or  "slight"  negli- 
gence was  invoked,  and  it  was  held  that,  while 
for  ordinary  or  slight  negligence  they  would 
not  be  responsible,  yet  they  would  be  held  to- 
account  for  gross  or  willful  negligence.  But 
negligence  is  the  failure  to  exercise  that  care 
which,  under  the  circumstances  of  the  case,  a 
prudent  man  ought  to  use.  There  can  be  no 
degrees  in  negligence  in  this  matter.  In  ascer- 
taining what  damage  may  be  awarded  against 
one  for  injury  by  reason  of  negligence,  the 
question  whether  it  was  gross  or  ordinary  may 
determine  as  to  punitive  or  compensatory 
damages,  or  where  the  doctrine  of  comparative 
negligence  is  recognized  it  mav  be  necessary  to 
distingush  between  degrees;  but  where  there 
is  a  contract  to  transmit  a  message  for  reward, 
a  failure  to  perform  the  undertaking  is  either 
excusable  or  negligent.  If  negligent,  the  party 
injured  thereby  is  entitled  to  bis' damages,  not 
according  to  the  degree  of  negligence  at  all, 
but  in  proportion  to  his  injury,  unless  it  be  a. 
case  in  which  punitive  damage  is  allowed. 
If  on  account  of  an  electrical  disturbance  in 
the  atmosphete  a  message  could  not  be  sent.  Bo- 
th at  there  was  delay,  or  it  could  be  but  im- 
perfectly sent,  so  that  words  were  dropped,  or 
if  from  any  other  cause,  not  to  be  provided 
against  with  the  appliances  afforded  by  sci- 
ence and  by  a  reasonable  foresight,  there  wa» 
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•  failure  to  compljr  with  the  cod  tract,  these 
were  matters  provided  for  by  law,  and  not 
necessary  to  be  stipulated  against  in  the  con- 
tract. The  old  priDciple  that  one  cannot  pro- 
vide by  contract  against  liability  for  negligence 
applies  to  every  species  and  degree  of  negligence 
or  tort.  Cooler,  Torts,  687.  In  Lassiter  ▼. 
Wettern  U.  Telea,  Co.,  89  N.  C.  884,  this  ex- 
^•mption  from  liability  "is  not  extended  to 
acts  of  omission  involving  gross  negligence, 
but  is  confined  to  such  as  are  incident  to  the 
service,  and  which  may  occur  when  there  is 
but  slight  culpability  m  its  ofDcers  and  em- 
ployes." 

In  Pegram  v.  Western  U,  Tdeg,  Co.  97  N. 
C.  57,  it  is  said  that  the  stipulation  on  the  back 
of  the  blanks  restraining  liability  for  unre- 
peated  messages,  where  the  complaint  is  not  a 
mistake  in  the  message,  but  for  delay  or  failure 
in  delivery,  is  unreasonable  and  void.  In 
Cannon  v.  Western  U.  Teleg,  Co,,  100  N.  C. 
SOO,  the  doctrine  in  LassUer's  Case  is  afDrmed, 
but  the  language  of  the  opinion  in  Western  U. 
Teleg.  Co.  v.  ifaU,  124  U.  S.  444, 81  L.  ed.  479, 
Is  quoted  with  approval:  "  Of  course,  where 
ihe  negligence  of  the  telegraph  company  con- 
cists,  not  in  delaying  the  transmission  of  the 
message,  but  in  transmitting  a  message  erro- 
neously, so  as  to  mislead  the  party  to  w bom  it 
is  addressed,  and  on  the  faith  of  wbich  he  acts 
in  the  purchase  or  sale  of  property,  the  actual 
loss,  based  upon  changes  in  market  value,  are 
clearly  within  the  rule  for  estimating  dam- 
ages. In  Thompson  v.  Western  U.  Teleg,  Co,, 
ibl  N.  C.  449,  reasserting  that  this  stipulation, 
418  far  as  delay  is  concerned,  is  void,  a  doubt 
is  intimated  as  to  its  validity  at  all;  and  it  is 
plainly  said,  though  not  necessary  to  be  de- 
clared in  the  decision  upon  the  point  involved 
in  that  case:  "  The  more  recent  cases,  founded 
upon  the  more  thorough  investigation  and 
thought  given  to  the  subject,  are  to  the  effect 
that  any  stipulation  resiricting  the  Habilty  of 
the  telegraph  company  for  negligence,  even  as 
to  mistakes  in  transmission,  is  void."  We 
refer  to  the  cases  from  other  states  cited  in  the 
opinion  just  referred  to.  Oi'llis  v.  Western  XT, 
TeUg,  Co.  61  Vt.  461,  4  L.  R.  A.  611;  Ayer  v. 
Western  U,  TeUg,  Co,  79  Me.  498, 4  New  Eng. 
Rep.  784. 

We  have  come  to  the  conclusion,  after  a 
natural  hesitation,  to  overrule  a  decision  of 
a  majority  of  this  court  announced  by  the  late 
very  learned  chief  justice,  although  not  with 
unanimity  in  the  court,  that  the  true  principle  is 
that  telegraph  companies  are  such  corpora- 


tions created  for  the  public  benefit,  endowed 
with  special  privileges,  such  as  the  lighi  of 
eminent  domain,  performing  the  most  impor- 
taot  functions  of  commerce,  and  in  cases  when 
celerity  and  dispatch  are  necessary,  taking  tiie 
plaoe  of  the  postal  service;  that  at  least  ordi- 
nary skill  and  diligence  are  required  of  tbem; 
and  that  public  policy  forbids  they  should  be 
protected  from  liability  for  damage  by  re<ison 
of  any  degree  of  negligence,  uray.  Tele- 
graphs, §  46,  and  cases  there  cited;  Thomp- 
son, Elections,  §§  285,  286,  and  noU,  As  the 
art  of  telegraphy  has  now  attained  such 
high  efficiency,  there  is  less  reason  why  any 
rule  of  safeguiud  to  the  public  interest  should 
be  relaxed.  The  principles  of  ihe  law  are  al- 
ways the  same,  but  they  extend  their  grnap, 
and  take  in  the  necessity  for  those  new  things 
which  the  advance  in  science  and  art  provide 
for  the  public  safety  and  convenience,  and  re- 
quire them  to  be  used.  The  increasing  num> 
ber  of  higher  courts,  both  state  and  federal, 
with  their  ever-accumulating  decisions,  render 
it  impracticable  that  we  should  cite  many  of 
the  authorities  bearing  upon  the  subject  we 
have  under  consideration.  Most  of  tbem  are 
referred  to  in  Gray,  Telegraphs,  chap.  5; 
Thompson,  Elections,  chaps.  6.  8;  2  Harris, 
Dam.  by  Corp.  g  869  ««  sog. 

There  is  an  additional  proviso  in  the  printed 
indorsement  upon  the  telegraphic  message 
blank  to  that  which  we  have  just  consider^: 
*'Nor  for  mistakes  or  delays  in  the  transmissiou 
or  delivery,  or  for  nondelivery,  of  any  repeated 
message,  beyond  fifty  times  the  sum  received 
for  sending  the  same  unless  specially  insured." 
The  reasons  which  have  brought  us  to  the  con- 
clusion that  the  condition  we  have  already 
considered  is  void  will  apply  with  equal  force 
to  the  one  now  presented.  *'  The  precept  of 
public  policy  which,  on  the  ground  of  the  in- 
equality of  the  parties,  the  compulsion  of  the 
employer,  and  the  duties  of  a  telegniph  com- 
pany towards  the  public,  dictates  the  invalidity 
of  a  stipulation  limiting  the  liability  of  a  tde- 
graph  company  to  nothing  beyond  the  price 
paid  for  transmission,  must  equally  deny  va- 
lidity to  a  stipulation  limiting  the  liability  of 
a  telegraph  company  to  fifty  times  that  price.** 
Gray,  Telegraphs.  §  51. 

There  is  error.  Upon  the  admissions  and 
the  verdict,  judgment  should  be  rendered  in 
favor  of  the  plaintiffs  and  against  the  defend- 
ant for  the  sum  claimed  in  tbe  judgment  pn- 
sented  by  them  as  set  out  in  the  record. 

Judgment  reversed. 


PENNSYLVANIA  SUPREME  COURT. 


Thomas  CLULOW  et  al,,  Appts., 

James  P.  McCLELLAND  et  al.  Road  Com- 
missioners of  Frenchcreek  Township. 

( Pa ) 

Failure  of  township  officers  to  know  of 


a  defect  in  a  brld^^  whiob  an  examination 
by  one  Inteudinff  to  use  It  did  not  disclose  is  not 
negUff^nce. 

(November  7, 1802.) 

APPEAL  by  plaintiffs  from  a  judCTient  of 
the  Court  of  Common  Pleas  for  venango 


NOTB.-For  note  on  negUgence  In  construction 
and  care  of  highway  bridges,  see  Wabash  v.  Carver 
(Ind.)18  L.  EL  A.  861.  In  this  connection  and  con- 
sidering the  inorease  In  the  use  of  highways  for 
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heavy  loads,  the  last:  paragraph  of  the  optnJon  la 
the  abQve  case  Is  worthy  of  oareful  notice. 

For  note  on  use  of  traction  engines  in  hlghwayii 
see  Com.  v.  Allen  (Pa.)  10  L.  IL  A.  liflL 


1892. 
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CoQBtylD  fayoT  of  defeodants  in  an  action 
brought  to  recover  damages  for  injuries  to  a 
«team  traction  threshing  engine  caused  by  the 
breaking  of  the  township  biidge  which  was  al- 
leged to  have  resulted  from  defendants'  negli- 
gence.   Affirmed, 

The  facts  sufficiently  appear  in  the  opinion. 

IitatT%.  Dmm  ft  C»rinlchael«  for  appel- 
lants: 

The  court  below  erred  in  entering  a  com- 
ipulsory  nonsuit  and  in  not  submitting  the  case 
4o  the  jury. 

CarbaliB  y.  JietBberry  Twp,,  182  Pa.  9,  16,  was 
An  action  for  negligence  for  injury,  and  a 
nonsuit  was  entered.  Juttice  Sterrett  says, 
**  Without  referring  specially  to  the  eyidence  it 
4b  sufficient  to  say  that  it  tended  to  sustain  the 
allegations  of  the  plaintiff.  It  tended  to  show 
the  existence,  within  the  lines  of  the  high- 
way, of  a  dangerous  pitfall,  which  should  have 
been  properly  guarded,  and  that  for  want  of 
Auch  guard  plaintiff  was  injured.  It  should 
therefore  have  been  submitted  to  the  jury  with 
proper  instructions  as  to  the  duty  of  the  town- 
ahip  authorities,  as  well  as  the  plaintiff  him- 
self. In  actions  on  the  case  for  negligence, 
such  as  is  alleged  in  this  case,  if  the  plaintiff's 
evidence  tends  to  make  out  a  prima  facie  case, 
it  is  error  to  enter  a  judgment  of  nonsuit.  To 
<do  so  is  an  invasion  of  the  province  of  the 
Jury. 

In  Fisher  v.  Monongdketa  0.  B,  Co,,  181  Pa. 
"290,  Justice  Sterrett  says:  "  What  constitutes 
negligence  in  a  given  case  is  generally  a  ques- 
tion ror  the  jury.  When  the  facts  are  admit- 
ted, or  so  clearly  and  conclusively  proved  as 
to  admit  of  no  reasonable  doubt,  it  is  the  duty 
of  the  court  to  declare  the  law  applicable  to 
them:  but  when  material  facts  are  disputed, 
or  even  in  doubt,  or  inferences  of  fact  are  to 
be  drawn  from  the  testimony,  it  is  the  exclu- 
aive  province  of  the  jury  to  determine  what 
the  facts  are.  ...  It  would  be  a  manifest 
Invasion  of  the  constitutional  province  of  a 
Jury  for  any  trial  judge  to  undertake  to  any 
there  was  no  evidence  that  defendant's  negli- 
gence caused  the  injury,  or  that  plaintiff  him- 
self was  guilty  of  negligence  which  contributed 
thereto.  Both  of  these  questions  are  of  fact 
•exclusively  for  the  jury,"  and  not  for  the 
•court 

Who  but  the  jury  shall  say  that  when  eight 
or  ten  traction  engines  are  used  all  through  and 
along  the  highways  of  a  certain  community 
for  ten  years,  they  do  not  become  such  an  or- 
•dinary  vehicle  that  the  authorities  are  bound  to 
take  some  precaution  for  their  safety,  and  keep 
their  highways  accordingly? 

Who  but  the  jury  should  determine  whether 
it  be  negligence  when  the  authorities  neglect 
for  many  years  to  properly  examine  and  repair 
their  bridges,  but  permit  them  to  become  so 
defective  that  they  are  liable  to  break  down 
with  any  particular  burden? 

See  McNeal  y.  Pittsburgh  dt  W,  R.  Co.  181 
Pa.  188;  MeKee  v.  BidweU,  74  Pa.  228. 

In  8(^um  V.  Pennsylcania  R.  Co.,  107  Pa. 
11.  52  Am.  Rep.  468,  the  case  in  hand  is  de- 
•cidc'd.  When  the  testimony  of  plaintiff  closed 
^  compulsory  nonsuit  was  entered,  and  Justice 
-Clnrk  says:  '*Tbe  nonsuit  was  eqtered,  not 
for  want  of  evidence  to  establish  negligence, 
on  part  of  the  plaintiffs,  but  upon  the  ground 
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that  the  same  evidence  which  established  neg- 
ligence of  the  company  proved  negligence  on 
the  part  of  the  decedent  contributing  to  the  re- 
sult What  constitutes  negligence,  in  a  given 
exigency,  U  generally  a  question  for  the  jury 
andnot  for  the  court  .  .  •  When  the  stand- 
ard shifts,  not  according  to  any  certain  rule, 
but  with  the  facts  and  circumstances  developed 
at  the  trial,  it  cannot  be  determined  by  the 
court,  but  must  be  submitted  to  the  jury." 

Oermantovm  Pass.  R,  Co.  v.  Wailing,  ^FtL. 
65,  89  Am.  Rep.  796;  Pennsylvania  £.  Co.  v. 
Werner,  89  Pa.  64. 

When  a  compulsory  nonsuit  is  ordered, 
plaintilTs  evidence  must  be  accepted  as  true, 
and  every  reasonable  inference  oi  fact  which 
a  jury  might  draw  from  it  in  plaintiff's  favor 
must  be  drawn  by  the  court 

Mapnes  v.  Atwater,  88  Pa.  496 :  Fisher  y. 
Monongaliela  C.  R.  Co,  supra;  McGrann  v. 
Pittsburgh  d  L.  B.  R.  Co.  2  Cent.  Rep.  565, 
111  Pa.  171:  BiU  v.  I^ation  Trust  Co.  108  Pa. 
1,  56  Am.  Rep.  189. 

It  was  the  duty  of  the  supervisors  to  keep 
the  bridge  in  ^dod  order  and  repair.  If  the 
injury  complained  of  resulted  in  consequence 
of  the  bridge  being  out  of  repair  and  not  in 
good  order,  the  omission  or  neglect  of  the  su- 
pervisors to  keep  the  bridge  in  good  onier, 
whether  willful  or  otherwise,  will  render  the 
defendant  liable  although  they  may  not 
have  had  notice  of  the  briage  being  defective, 
or  that  it  was  a  latent'  defect  And  the  claim 
against  them  would  be  rendered  stronger  if 
they  did  not  use  all  proper  means  to  ascertain 
whether  there  was  a  defect  and  immediately 
repair  It 

Rapho  d  West  ffempfleld  Twp.  y.  Moore,  68 
Pa.  404,  8  Am.  Rep.  202;  McCormick  v.  Wash- 
ington Twp.  2  Cent  Rep.  584,  112  Pa.  185  ; 
Shadier  v.  Blair  County,  186  Pa.  488. 

There  being  nothing  from  which  the  court 
could  find  contributory  negligence  of  plaintiff 
beyond  a  reasonable  doubt,  the  entire  testi- 
mony presenting  but  questions  of  fact,  plain- 
tiff was  entitled  to  have  his  case  submitted  to 
the  jury,  and  the  court  erred  in  refusing  to  so 
permit  it 

Kohler  y.  Pennsylvania  R.  Co.  185  Pa.  846, 
and  cases  cited  supra. 

Mr.  Robert  I*.  Glenn  for  appellees. 


Paxeon«  Ch.  J.,  delivered  the  opinion  of 
the  court: 

It  was  held  in  McCormick  v.  Washington 
Twp.,  112  Pa.  185,  2  Cent  Rep.  584,  that "  a 
township  is  not  required  to  assume  that  its 
bridges  will  be  used  in  an  unusual  and  ex- 
traordinary manner,  either  by  crossing  at 
great  speed  or  by  the  passion  of  a  very  large 
and  unusual  weight  As  it  does  not  anticipate 
any  such  use.  It  is  not  required  to  so  build  as 
to  protect  against  injury  resulting  from  such 
reckless  conduct.  Its  hability  stops  with  con- 
structing and  maintaining  its  bridges  so  as  to 
protect  against  injury  by  a  reasonable,  proper, 
and  probable  use  thereof,  in  view  of  the  sur- 
rounding circumstances,  such  as  the  extent, 
kind,  and  nature  of  the  travel  and  business  on 
the  road  of  which  it  forms  a  part"  The  ac- 
cident in  the  case  in  band  was  of  a  similar 
nature  with  the  one  in  the  case  cited.  The 
plaintiffs  were  driving  over  a  township  bridge 
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with  a  steam  traction  tbreshin^  engine,  weigh- 
ing several  tons,  when  the  bridge  tntve  way, 
and  the  injury  occurred  for  which  damages 
are  claimed  in  the  present  action.  The  plain- 
tiffs were  nonsuited  in  the  court  below,  and 
this  appeal  was  taken  from  the  refusal  to  take 
it  off. 

The  plaintiffs  themselves  testified  that  they 
knew  the  machine  was  a  good  deal  heavier 
than  the  ordinary  travel  in  Uie  neighborhood, 
and  that  they  usuallj^  examined  bridges  before 
crossing  them;  thatm  fact  they  had  examined 
this  bridge,  taking  off  a  plank  to  do  so,  and 
considered  it  safe.  It  was  also  in  evidence 
that  the  township  authorities  had  examined  the 
bridge  in  1887,  made  some  repairs,  and  left  it 
in  a  safe  condition,  as  was  supposed.  The 
plaintiffs  contend  that  the  township  was  neg- 
ligent in  not  knowing  its  unsound  condition, 
and  in  not  repairing  it  properlv.  Yet,  if  the 
plaintiffs  examined  it  immediately  before 
crossing  it,  and  did  not  find  the  defect,  it  comes 
with  a  bad  grace  to  charge  the  township  with 
negligence  in  not  discovering  it.  There  was 
no  evidence  that  the  township  knew  the  bridge 


was  nnsafe,  and  one  of  Its  tfmbers  rotten. 
Persons  attempting  to  draw  an  unusual  load 
over  an  old  township  bridfre  should  exercise 
some  caution  in  doing  so.  In  this  case,  as  has 
been  stated,  they  made  an  inspection  of  it,  and 
did  not  discover  any  defect  It  was  not  neg- 
ligence in  the  township  not  to  know  what  ao 
inspection  by  the  plaintiffs  failed  to  disclose. 
Ah  the  case  came  airectly  within  the  ruling  of 
MeCormick  y.  Wasftington  Twp.  the  learned 
judge  was  right  in  directing  a  nonsuit 

It  is  proper,  however,  to  call  the  attention 
of  township  oflScers  to  the  fact  that  by  the  Act 
of  the  80th  of  June,  1885  (Pub.  Laws,  251), 
the  Legislature  has  recognized  the  right  to 
take  steam  machinery  over  the  public  high- 
ways, by  providing  certain  regulations  for  its 
exercise.  They  should  also  bear  in  mind  that 
when  the  use  of  steam  engines  for  thresbinff 
or  other  lawful  purposes  becomes  so  general 
that  their  transportation  over  the  roads  amount* 
to  an  ordinary  use  of  them,  it  may  be  neces- 
sary to  strengthen  the  bridges  so  as  to  with- 
stand the  increased  strain. 

Judgment  affimidd* 


OREGON  SUPREME  COURT. 


STAVER  &  WALKER,  Appt.^ 
J.  8.  LOCEZE,  Be^pU 


(. 


.Or. 


.) 


The  liability  of  one  who  s^iutrantees  the 
ftdl  perfomuuioe  by  an  ag^ent  of  all 
the  enslavements  contained  in  his  con- 
tract with  his  principal  does  not  extend  to 
payment  of  notes  taken  by  the  a^reDt  In  payment 
of  goods  sold  for  the  principal,  under  a  provision 
in  .the  agency  contract  requlrlDg  the  agent  to 
guarantee  the  payment  of  such  notes,  indorse 
them  as  soon  as  taken,  waiving  demand,  protest, 
and  notloe,  and  providing  that  failure  to  Indorse 
shall  not  affect  the  guaranty. 

(June  21, 1802  J 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Baker  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover the  amount  of  certain  notes  payment  of 
which  defendant  was  alleged  to  have  guaran- 
teed in  writing.    Affirmed, 

Statement  by  Strahan,  Ch.  J.: 

The  plaintiff  is  a  private  corporation,  doing 
business  at  Portland,  Or.  Before  the  forma- 
tion of  said  corporation,  which  has  succeeded 
to  the  business  of  the  firm  of  Slaver  &  Walker, 
said  firm  appointed  one  W.  F.  Locke  their 
agent  at  Huntington  for  the  sale  of  farm  ma- 
chinery, wagons,  etc.;  and  at  the  same  time,  and 
by  the  same  writing,  entered  into  an  agree- 
ment with  him  whereby,  among  other  thmgs, 
said  agent  agreed  not  to  sell  machinery,  wag- 
ons, etc.,  in  any  other  territory  than  that  named; 


do  all  the  business  pertaining  to  canvassing,, 
taking  orders  for  and  selling  ^oods;  also  look- 
ing after  and  making  collations ;  defraying 
the  cost  of  recording  mortgages;  examining 
records;  assuming  all  local  and  incidental  ex- 
penses, including  taxes,  if  charged;  to  receive 
freight,  and  pay  charges  on  all  goods  received; 
to  keep  them  insured  for  the  benefit  of  Slaver 
<&  Walker  at  two  thirds  invoice  prices;  to  keep 
them  housed  from  exposure  and  rain,  and  in 
good  order,  until  settled  for  or  delivered  ;  and 
to  pay  all  damages  or  losses  that  may  occur  to 
any  goods  while  In  their  charge  ;  and  in  no 
case  to  take  parts  from  machines  or  from  other 
goods  to  sell  or  furnish  as  repairs,  etc.  By 
the  third  specification  of  said  agreement,  saiA 
Locke  agreed  to  make  all  notes  for  farm  ma- 
chinery, wagons,  etc.,  not  otherwise  specially 
provided  for,  due  within  six  months  fron^ 
date  of  sale,  unless  by  written  consent  of  Stav- 
er  &  Walker,  and  to  make  all  notes  for  mow- 
ers, reapers,  and  binders  on  as  short  time  a» 
possible,  but  one  half  to  be  payable  not  later 
than  November  1st  after  date  of  sale,  and  one 
half  not  later  than  one  year  from  date  of  first 
note. — all  notes  to  bear  interest  from  date  at 
ten  per  cent.  By  the  fourth  to  settle  for  all 
goods  sold,  either  by  cash  or  notes,  at  the  time 
of  delivery,  said  agent  to  be  held  liable  for  any 
loss  or  damage  caused  by  deviation  from  thiV 
stipulation.  By  the  fifth  stipulation,  Locke 
agieed  to  draw  all  notes  pavable  to  Staver  & 
Walker  upon  blanks  furnished  by  them,  mak- 
ing the  notes  payable  at  the  nearest  bank  or 
express  office,  with  collection  charges  and  ex- 
change on  Portland.  The  sixth  specificaiioo. 
and  the  one  out  of  which  this  controversy 
mainly  arises,  is  as  follows :    "To  guaranty 


K'OTK.—'We  report  the  above  case  because  of  the 
peculiar  situation  of  the  parties  to  the  contract  in- 
volved as  a  guaranty  of  an  agreement  to  guaranty. 

FortwXef  on  construction  of  guaranty,  see  Ker- 
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nochan  v.  Murray  (N.  T.)  2  L.  B.  A.  188 ;  lUng  v. 
Bates  (Mass.)  4  L.  R.  A.  268  ;  National  Bxch.  Bank 
V.  Gay  (Conn.)  4  L.  R.  A.  843;  Oolemaa  v.  Fuller  (K. 
C.)8L.R.  A.  88a 
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the  payir.cnt  nt  maturity,  or  any  time  thereaf- 
lor,  wlien  demanded,  of  all  notes  and  reDewaLs 
of  DotesK,  takcD  for  goods  sold  under  this  coo- 
tract,  indorse  said  notes  as  soon  as  taken, 
waiving  demand,  protest,  and  notice  of  non- 
payments. Failure  to  indorse  by  said  agent 
•aball  not  affect  above  giiaianty  of  payment." 
At  tbe  end  of  said  contract  is  the  folllowing  : 

•*  Guaranty.  For  value  received,  and  "in 
furtber  consideration  of  one  dollar  to  him  in 
band  paid  by  said  Staver  <&  Walker,  tbe  under- 
aignea  do  hereby  guaranty  tbe  faithful  and 
full  performance  by  tbe  agent  named  in  tbe 
foregoing  of  all  tbe  agreements  and  engage- 
ments therein  entered  into  by  the  said  agent. 
Witness  his  band  and  seal  this  day  and  date 
within  written.  W.  F.  Locke.  JSeal.]  L. 
8.  Locke.  [Seal]  In  presence  of  Tina  Locke, 
T.  T.  Wood.'' 

The  complaint  then  alleges  that  said  W.  F. 
Locke,  while  acting  as  such  agent  under  said 
-contract,  and  in  accordance  with  its  provisions, 
sold  a  part  of  tbe  farm  macliinerf,  wagons, 
eta,  furnished  byStaver  &  Walker  under  said 
-contract,  to  one  William  Cook,  for  which  said 
Cook  executed  three  separate  promissory  notes, 
which   are  set  out,— one   for  $25 ;  two  for 
$37.50  each.    Quite  a  number  of  other  sales 
■are  also  alleged,  and  tbe  taking  of  sundry  notes, 
amounting  in  tbe  aggregate  to  tbe  sum  of 
$378.68,  and  that  each  of  said  notes  provides 
for  a  reasonable  attorney's  fee,  and  various 
sums  are  alleged  which  are  claimed  to  be  rea- 
sonable.   Presentment  is  alleged  of  each   of 
<Mii('   notes  to  tbe  several  makers  when  tbe 
same  became  due,  and  that  payment  was  de- 
manded and  refused.    It  is  then  alleged,  in 
•substpnce,  that  tbe  plaintiff  used  much  dili- 
gence in  trying  to  collect  said  notes,  both  from 
Ibo  makers  and  "from  the  said  agent,  W.  F. 
Locke."    That  tbe   defendant,  J.  8.  Locke, 
guarantor,  has  been  frequently  duly  notified 
•of  tbe  said  agent  W.  F.  Locke's  failure  and 
refusal  to  pay  said  notes,  or  any  of  them,  and 
of  his  failure  thereby  to  faithfully  fulfill  tbe 
^d  agreements  and  engagements  of  bis  said 
agency  contract.    It  is  also  alleged  that  about 
■the  date  of  said  several  notes  tbe  said  agent 
W.  F.  Locke,  in  ratification  of  tbe  covenants 
•on  bis  part  in  said  agreement  set  out,  and  in 
part  performance  thereof,  indorsed  each,  every, 
and  all  of  tbe  above-described  notes,  in  tbe  fol- 
lowing words,  to  wit:    "  In  consideration  of 
tbe  commission  to  be  paid  upon  tbe  within 
sale,  as  per  terms  of  contract,  I  hereby  guar- 
antee tbe  payment  of  tbe  within  note,  waiving 
demand,  notice,  and  protest.    W.  F.  Locke, 
Huntington,  Oregon."    It  is  also  alleged  that 
demand  for  payment  of  the  said  notes,  and  each 
of  tbem.  has  frequently  been  made,  of  the  said 
J.  8.  Locke;  that  be,  tbe  said  J.  8.  Locke,  has 
at  all  times  refused,  and  still  continues  to  re- 
fuse, to  pay  the  said  notes,  or  any  of  tbem, 
thereby  refusing  to  perform  tbe  covenants  of 
•his  fiuaranty  contract;  and  that  said  W.  F. 
Locke  is  wholly  insolvent,  and  has  no  proper- 
ty out  of  which  said  sum  can  be  collected,  or 
any  part  thereof;  that  in  furnishing  said  goods, 
Staver  <&  Walker  relied  wholly  upon  the  con- 
tract  of   guaranty  of  tbe  defendant,  J.   S. 
Locke,  and  not  upon  that  of  any  one  else  what 
«ver.    To  this  compljiint  J.  ^^,  Locke  filed  a 
separate  demurrer,  on  the  grounds — First,  that 
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tbe  plaintiff  ha^  not  legal  capacity  to  sue  ;  tee- 
and,  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action;  third, 
that  there  is  a  defect  of  parties  defendant. 
This  demurrer  was  sustained,  and,  tbe  plaintiff 
declining  to  plead  further,  final  judgment  was 
rendered  in  favor  of  tbe  defendant,  J.  S. 
Locke,  from  which  the  plaintiff  has  appealed. 

Mr,  W.  F.  Batcher  for  appellant 
Mr,  J.  li.  Rand  for  respondent. 

Strahjui*  (^./..delivered  the  opinion  of 
the  court 

Tbe  liability  of  J.  8.  Locke,  tbe  respondent, 
depends  upon  tbe  terms  of  bis  guaranty.  As 
will  be  seen  from  the  statement,  he  guaranteed 
"the  faithful  performance  by  the  agent  named 
in  tbe  foregoing  contract  of  all  ageements  and 
engagements  therein  entered  into  by  the  said 
agent.  Tbe  only  breach  of  duty  in  the  agree- 
ment on  tbe  part  of  W.  F.  Locke,  by  which  it 
is  claimed  J.  8.  Locke  became  liable,  is  that 
said  W.  F.  Locke  failed  to  pay  said  notes  when 
they  became  due  or  on  demand.  Tbe  obliga- 
tion which  W.  F.  Locke  assumed  in  this  par- 
ticular is  contained  in  the  sixth  specification  of 
tbe  contract,  and  is  contained  in  tbe  statement 
The  duties  and  obligations  assumed  by  W.  F. 
Locke  by  tbe  agreement  are  enumerated  with 
great  particularity,  and  are  contained  in  speci- 
fications numbered  from  one  to  seven  inclu- 
sive. Tbe  second  specification  recites  that  tbe 
said  W.  F.  Locke  agrees  to  do  all  tbe  business, 
etc. ;  third,  to  make  all  notes,  etc. ;  fourth,  to 
settle  for  all  goods,  eUi,\  fifth,  to  draw  all 
notes,  etc. ;  sixth,  to  guarantee  the  payment  at 
maturity,  or  any  time  thereafter,  when  de- 
manded, of  all  notes  and  renewals  of  notes 
taken  for  goods  sold  under  this  contract ;  in- 
dorse said  notes  as  soon  as  taken,  waiving  de- 
mand, protest,  and  notice  of  nonpayment.  If 
these  words  in  themselves  import  a  guaranty 
by  W.  F.  Locke  of  tbe  payment  of  all  notes 
taken  by  him  for  goods  sold,  then  there  la 
much  force  in  tbe  appellant's  contention;  on 
tbe  other  band,  if  they  only  bound  W.  F. 
Locke  to  indorse  the  notes  in  the  manner  there- 
in specified,  then  there  is  no  reason  whatever 
to  claim  that  tbe  defendant  is  liable  on  bis 
guaranty,  for  tbe  reason  tbe  complaint  alleges 
W.  F.  Locke  duly  indorsed  them.  Tbe  phrase- 
ology used  is  obscure,  and  its  meaning  is  not 
obvious,  and  tbe  inference  to  be  drawn  from 
different  parts  of  the  agreement  is  so  contra- 
dictory and  unsatisfactory  that  we  fail  to  de- 
rive any  aid  from  that  source.  For  instance, 
the  fourth  claim  obliges  tbe  agent  to  settle  for 
all  goods  sold  either  by  cash  or  notes  at  tbe 
time  of  delivery,  said  agent  to  be  held  liable 
for  any  loss  or  damage  caused  by  a  deviation 
from  this  stipulation. 

It  may  be  suggested  that  if  he  was  liable  at 
all  events,  or  as  guarantor  for  all  goods  sold, 
why  does  this  claim  only  bold  him  liable  for 
anv  loss  or  damage  caused  by  a  deviation  from 
this  stipulation?  Besides,  if  be  was  liable  as 
guarantor  in  every  case  when  the  piucbaser 
did  not  pay,  why  indorse  tbe  notes  at  all? 
Staver  &  Walker,  under  that  construction, 
held  a  sinde  guaranty  covering  all  defaults, 
and  tbe  indorsements  of  tbe  notes  added  noth- 
ing to  tbe  liability  of  tbe  agent    Then,  on  the 
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other  band,  it  !s  declared,  In  the  lalter  part  of 
clause  six.  that  "  fuilure  to  indorse  by  said 
afrent  shall  not  affect  above  guaranty  of  pay- 
ments." This  language  seems  to  assume  that, 
aside  from  the  indorsements  provided  for,  the 
contract  contained  a  guaranty  of  payment. 
What  W.  F,  Locke  agreed  to  do  was  to  miar- 
antee  the  payment  at  maturity,  etc.,  and  the 
subsequent  language  of  clause  six  seems  to  in- 
dicate in  what  manner  the  guaranty  was  to  be 
made,  namely,  by  indorsing  said  notes  as  soon 
as  taken,  waiving  demand,  protest,  and  notice 
of  nonpayment,  etc., — all  of  which  the  plead- 
ings admit  he  fully  performed.  The  plain- 
tiff's contention  seems  somewhat  forced,  and 
the  construction  contended  for  strained  and 
unnatural.  The  intention  of  the  parties  to  A 
contract  of  guaranty,  when  ascertained,  is  to 
prevail  as  in  other  contracts.  Still  it  is  said 
that  it  is  now  too  well  settled  to  admit  of  doubt 
that  a  guarantor,  like  a  surety,  is  bound  only 
by  the  strict  letter  or  precise  terms  of  the  con- 
tract of  his  principal  whose  performance  he 
has  guaranteed:  that  he  is  in  this  respect  a  fav- 
orite of  the  law:  and  that  a  claim  against  him 
is  itrieiimmo  juris.    Kingsbury  y.  WestfaU, 


61  N.  Y.  8S6.  And  in  determining  the  liabil- 
ity of  a  surety  or  a  guarantor,  it  must  be  re- 
membered that  he  is  a  favorite  of  the  law,  and 
has  the  right  to  stand  upon  the  strict  terms  of 
his  obligation,  when  such  terms  are  ascertained. 
People  V.  Chalmers,  60  N.  Y.  154 ;  State  v. 
Churehia,  48  Ark.  426.  J.  S.  Locke's  liabilitj 
depends  entirely  upon  the  construction  we 
have  given  in  article  six  of  the  agreement. 
"  He  guaranteed  the  faithful  and  fulfperform- 
ance,  by  the  agent  named  in  the  foregoing,  of 
all  the  agreements  and  engagements  therein.** 
If  W.  F.  Locke  guaranteed  the  notes  by  mak- 
ing the  proper  Indorsement  thereon,  then  be 
performed  his  agreement  in  that  respect  and 
the  appellant  would  not  be  liable.  J.  S.  Locke 
did  not  guarantee  that  the  agent  would  pay 
the  notes  which  he  might  take  from  purchas- 
ers of  the  plaintiff's  g(^s,  but  only  that  such 
agent  should  guarantee  the  payment  There 
is  no  breach  oi  the  agreement  shown  to  charge 
the  respondent  The  court  below  did  not» 
therefore,  err  in  sustaining  the  demurrer  to  the 
complaint. 

The  judgment  appealed  from  must  be  of- 
firmed. 
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*1  •  Threats  of  Tlolenee  by  the  decea4Md 
against  the  accused*  thonflrl^  not  com- 

*  Headnotet  by  Raztbt,  Oh.  J, 


manieated  to  the  latter,  are  admieafUe 
ae  evidence  where  there  is  any  doubt  as  to 
who  befmn  the  encouater.  They  tend  to  shoir 
that  it  was  the  intention  of  the  deceased  at  the 
time  of  the  meeting  to  attack  the  accused,  and 
hence  tend  to  prove  that  the  former  brought  on 
the  conflict,  and  are  relevant  ovldenoe.  If  all  the 
evidence  is  to  the  effect  that  the  defendant  was 
the  aggressor,  they  are  not  admiasible. 

8*  The  qaestlon  of  the  admlfleibillty  of 


Ncmt— Evidence  in  a  criminal  case  of  threats  of  ao- 
euMd,  or  ofpenon  injured  or  MUed. 

L  Threats  by  the  defendant. 

It  is  competent  to  show  that  the  prisoner  had 
made  previous  threats  to  kill  his  victim.  Pulliam  v. 
8tate.88  Ala.  1;  Babcock  v.People,  18 Colo.  S15;  Ralos 
V.  State,  88  Ala.  91;  Hodge  v.  State,  26  Fla.  11;  State 
V.  El  kins,  101  Mo.  844;  People  v.  Jones,  99  N.  T.  667; 
State  V.  McKlnney  (Kan.)  March  6,  1884;  State  v. 
McCahfll,  72  Iowa,  111:  Howard  v.  State,  26  Tex. 
A  pp.  686;  Schoolcraft  v.  People,  5  West  Kep.  474, 
U7  IlL  271;  Oriflin  v.  State,  90  Ala.  696;  State  v.  Dick- 
son, 78  Mo.  438. 

Threats  by  the  defendant  In  a  trial  for  murder 
are  admissible  to  show  his  animvs  toward  the  de- 
eased.  White  V.  Territory,  8  Wash.  Ter.  897;  Peo- 
ple V.  Brown,  76  Cal.  678:  Cribbs  v.  State,  86  Ala.  618; 
State  v.Olahn,  97  Mo.  679;  Nichols  v.  Com.  11  Bush, 
676;  Casat  v.  State,  40  Ark.  611;  State  v.  Dlckman,  U 
Mo.  App.  688. 

Although  he  was  drunk  at  the  time  of  making 
the  threats.    Smith  v.  Com.  (Ky.i  June  2, 1887. 

On  the  trial  of  a  man  for  the  murder  of  his  wife, 
his  threats  to  shoot  or  kill  the  deceased  are  admis- 
sible.   People  V.  Simpson,  48  Mich.  474. 

In  Goodwin  v.  State,  96  Ind.  5JS0,  4  (Mm.  L.  Mag. 
666,  threats  of  the  accused  to  shoot  deceased,  made 
thirty  years  before  the  homicide,  were  admitted, 
there  being  other  evidence  of  long-continued  hos- 
tility. Elliott,  J.,  said :  *' Threats  against  life  are 
always  admissible  against  an  accused,  but  their 
remoteness  from  the  time  of  the  homicide  is  a 
17L.  R.  A. 


otroumstance  to  be  considered  in  determining  the 
weight  and  effect  to  be  assigned  them.** 

On  a!trlai  for  assault  with  Intent  to  kill.  It  appear- 
ing that  defendant  and  the  woman  Injured  had 
lived  in  adultery  for  some  time  and  that  she  had 
left  him  and  refused  to  return,  evidence  of  his  ef- 
forts to  Induce  her  to  return,  and  his  threats  in 
consequence  of  her  refusal  to  do  so.  is  oompeteat 
to  show  motive.    Walker  v.  State,  86  Ala.  7. 

On  a  trial  for  assault  proof  Is  admissible  of  threats 
made  a  few  hours  before.  State  v.  Henn,  39  Minn. 
476. 

The  fact  of  a  previous  difficulty  between  defend* 
ant  and  a  person  assaulted  by  him  and  his  threats 
against  such  person  may  be  proved  In  a  prosecu- 
tion for  assault  with  intent  to  murder,  to  show 
malice  In  motive.    Lawrence  v.  State,  84  Ala.  424. 

a.  Subeeqaent  threats, 

A  declaration  by  the  prisoner  who  returned  to 
the  place  of  killing  half  an  hour  after  the  fatal 
blow  was  struck,  ^*that  he  had  come  to  klir*  the 
deceased  may  be  admitted  to  show  his  hostile  feel- 
ing.   McManus  v.  State,  86  Ala.  285l 

Where  the  defendant,  in  the  court-house,  after 
the  Indictment  was  found,  and  about  two  weeks 
before  the  trial,  said  to  the  Iniured  party,  **ril  get 
you  yet,**  this  was  held  admissible  as  referring  to 
the  past  act  and  including  an  Implied  admission  of 
the  previous  attempt.    Walker  v.  State,  85  Ala.  7. 

Evidence  of  what  preceded  and  followed  between 
the  parties  is  admissible  to  show  that  the  language 
used  in  a  letter  imported  a  threat  of  the  chanustev 


See  also  45  L.  R.  A.  642. 
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nneoBunmileateil  threats  mM  evidence 
the  losiie  who  besait  the  en- 
one  for  the  ooniT»  its  function 
belnff  merely  to  decide  whether  or  not,  ylewin^ 
the  entire  evldeaoe  at  the  time  the  offer  to  prove 
them  Is  made,  there  is  any  doubt  as  to  who  began 
the  encounter.  Their  weight  when  introduced 
Is  for  the  jury's  determination,  upon  considering 
them  in  connection  with  all  the  other  evidence. 

8.  The  wife  of  the  deceaaed  w>e  the  only 
wttneMpreaent  at  the  time  of  the  hom- 
icide. Sne  teetifled  that  defendant  came  to 
deceased's  home,  a  small  log  house  with  two 
rooms,  in  the  morning  about  daylight,  before 
•aarlse,  and  called  the  deceased  and  shot  through 
the  back  door;  deceased  got  up  out  of  bed  imme- 
diately and  put  on  his  pants  and  opened  the  front 
door  and  asked  defendant  where  he  was;  the  lat- 
ter replied  that  he  was  **around  here,**  and  then 
<be  walked  around  to  the  ftont  door  and  said: 
**HoUls,  I  want  my  money;  I  have  got  to  have 
It**  and  also  asked  him  what  that  was  he  had 
In  his  hand,  and  as  soon  as  he  said  this  the  pistol 
flred,  and  deceased  exclaimed  that  he  was  shot, 
and  ran' into  his  room  to  his  wife,  and  then  ran 
out  after  d^endant^  That  deceased  did  not  have 
any  pistol  that  she  knew  of,  and  again  that  he  had 
no  weapon  when  he  went  out.  nor  any  the  night 
before;  that  she  did  not  get  out  of  bed  untfl  de- 
fendant had  shot  deceased;  and  that  it  was  just 
a  moment  from  the  Ume  Miles  tired  into  the  back 
door  until  deceased  opened  the  front  door.  She 
also  testified  to  a  white  handled  pistol  being  on 
the  front  piazaea,  which  she  said  was  not  her  hus- 
band*s.  It  was  not  indisputable,  viewing  the  en- 
tire evidence,  whether  the  accused  shot  with  a 
white  handled  or  a  black  handled  .pistol,  or  that 
the  accused  ever  had  a  white  handled  pistol. 
There  was  evidence  that  they  had  gambled  the 


evening  before  at  deceased's  bouse,  and  bad  quarw 
reled,  the  deceased  refusing  to  play  longer,  and 
the  defendant  had  threatened  to  kill  the  deceased 
if  he  did  not  give  defendant  his  money  baok«. 
or  play  with  him  until  he  broke  him.  HeULt. 
that  the  case  was  one  in  which  the  testimony 
did  not  show  the  exact  attitude  of  the  parties  at 
the  time  they  came  in  sight  of  each  other,  and 
'  that  the  trial  judge  erred  In  holding  that  no  pred- 
icate had  been  laid  for  the  admission  of  any 
threats  by  the  deceased  against  the  accused. 

4.  A  person**  dwelliag^honee  is  a'eastle 
of  defbnfle  tfbr  htmaelf  and  his  fiunilgr 

and  an  assault  upon  it  with  intent  to  injure  him 
or  any  of  them  may  be  met  in  the  same  way  a» 
an  assault  upon  himself  or  any  of  them,  and  he 
may  meet  the  assailant  at  the  threshold  and  use- 
the  force  necessary  for  his  or  their  protectloa 
against  the  threatened  invasion  and  harm. 

B.  Where  the  fbree  of  an  inetmction 
which  is  reqnested  and  is  proper  in  it- 
self, is  not  wangled  by  an  aadldon  made  to- 
it  by  the  court,  there  is  no  error  in  the  mere  fact 
of  making  the  addition. 

6.  There  most  hawe  been  not  only  the 
belief;  bat  also  reasonable  pound  for 
the  accosed  to  beliewot  that,  at  the  time  of 
kllUng  the  deceased,  he  was  in  imminent  or  im- 
mediate danger  of  his  life  or  great  bodily  harm 
from  the  deceased,  to  excuse  the  homicide  on  the 
ground  of  self  defense. 

7«  The  words  "  first  done  some  appar» 
entbr  hostile  act  towards  the  defendp 
ant**'  suggested  as  a  safe  substitute,  on  a  new 
trial,  for  the  words,  **  first  assaulted  him  with  a 
deadly  weapon,**  in  a  charge  that  if  the  jury  ^*be- 
lievedfrom  the  evidence  beyond  a  reasonable* 
doubt  that  the  defendant  went  to  the  house  of 


mentioned  In  K.  Y.  Penal  Code,  i  888.    People  v* 
emian,  50  Hun,  8S. 

Evidence  of  threats  to  do  the  plaintiff  bodily 
barm,  made  by  the  defendant  before  an  alleged 
assault,  or  so  inmiediately  after  it  as  to  constitute 
part  of  the  transaction.  Is  competent.  Oavemo  y. 
Jones,  <n  N.  H.  058. 

2.    Threats  Ifu  ths  dececMed. 
a.   Communicated  thnaU, 

Threats  made  by  deceased  a  short  time  before 
commission  of  the  homicide  indicating  an  angry 
and  revengeful  spirit  toward  prisoner  and  a  deter- 
mination to  do  violence  to  faJs  person,  communi- 
cated to  prisoner,  are  admissible.  Dupree  v.  State, 
88  Ala.  880,  73  Am.  Dec  4S»,  Powell  v.  State,  68 
Ala.  1. 

An  isolated  complete  sentence  containing  a  threat 
by  the  accosed  against  deceased  is  admissible  on  a 
trial  for  murder,  although  the  witness  did  not  hear 
and  could  not  relate  the  whole  of  the  conversa- 
tion.   State  V.  Oliver,  48  La.  Ann.  1006. 

It  is  competent  for  the  prosecution  in  a  murder 
trial  to  prove  a  former  difficulty  and  any  threats 
made  by  defendant  in  connection  therewith.  Dunn 
y.  State,  2  Ark.  2S0, 85  Am.  Dec.  54. 

Although  it  is  not  competent  to  prove  the  par- 
tloulars  of  6uch  difficulty.  Stitt  v.  State,  SI  Ala.  10, 
M  Am.  St.  Bep.  868. 

Bvidenoe  of  communicated  threats  is  admissible 
to  shed  light  upon  the  mental  attitude  of  the  pris- 
oner towards  the  deceased  when  the  homicide  oc- 
curred. State  V.  Bvans,  88  W.  Ya.  417;  Wood  y. 
State,  Se  Ind.  960. 

Testimony  on  a  murder  trial,  as  to  a  meeting  and 
altercation  between  deceased  and  defendant  on 
the  evening  of  the  killing.  In  which  deceased  made 
threats  against  defendant,  is  admissible  as  tending 
to  throw  light  upon  the  feeling  existing  between 
them.   White  y.  State  (Tex.  App.>  F^b.  17, 188ES. 
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Naked  threats  unaccompanied  with  personal 
violence  are  admissible  to  show  reasonableness  of 
prisoner*s  fears  provided  a  knowledge  of  threats- 
is  brought  home  to  him.  Pitman  v.  State,  SS  Ark. 
864;  Howell  y.  State,  6  Ga.  48;  Monroe  v.  State,  ft- 
GkuSS. 

Evidence  of  threats  by  deceased  against  defend- 
ant, who  killed  him,  though  not  affording  a  jusdfl* 
cation,  is  admissible,  as  it  may  operate  in  mitigation 
of  the  offense.   Howard  v.  State,  28  Tex.  A  pp.  £66ii 

A  declaration  of  deceased  in  the  nature  of  a 
threat  against  defendant,  made  a  few  days  before 
his  death,  is  competent  evidence  on  the  murder 
trial  as  a  circumstance  tending  to  show  that  the 
deceased  was  the  aggressor.  Brown  v.  State  (Ark.)* 
March  10, 1888. 

Evidence  of  threats  made  by  the  deceased  some- 
days  prior  to  the  killing,  at  which  time  the  accused 
was  in  fear  of  the  deceased,  was  held  admissible, 
whereat  the  time  of  the  killing  the  defendant  wa» 
without  fault  and  was  in  Imminent  danger  of 
an  attack,  to  show  the  purposes  and  motives  of  the 
deceased  in  making  the  attack.  State  v.  Dodson« 
40r.64. 

In  Hudglns  v.  State,  2  Kelly  (Gta.)  181,  a  son  of 
the  accused  testified  that  he  said  to  the  latter: 
^'Yonder  comes  John  Anderson  (deceased)  and  he- 
will  kill  you.**  Lumpkin,  J.,  said:  '*Had  young 
Huderins  informed  his  father  that  Anderson  was- 
advandng  in  great  haste,  apparently  much  en- 
raged, that  he  was  using  threats  of  personal  vio- 
lence, armed  with  a  weapon,  and  the  like,  all  this- 
would  be  admissible  to  satisfy  the  jury  that  the- 
homicide  was  in  self  defense.  The  opinion  of  the* 
witness  is  a  very  different  thing.**  See  also  State  v* 
Goodrich,  19  Vt.  117, 47  Am.  Dec.  670. 

(1.)    Overt  acts  or  hostOe  demorutrat'iona* 
Threats  of  personal  injuries,  or  even  against  the- 
life  of  another,  will  not  justify  killing  the  one- 


-656 


Florida  Sufrb&cb  Court. 


Jc:(K. 


the  deceased  and  commeaoed  and  brougrbt  on  the 
dldloulty,  and  shot  him  down  and  killed  him 
without  the  deceased  having  first  assailed  him 
with  a  deadly  welipon  putting  the  defendant  in 
reasonable  fear  of  his  own  life  or  of  any  great 
bodily  harm  to  himself,"  they  should  find  him 
guilty  as  charged  in  the  indictment. 

<June  Term,  1808L) 

ERROR  to  the  Circuit  Court  for  Alachua 
County  to  review  a  iudgnuent  convicting 
•defendant  of  the  crime  of  murder.    Beversed. 

Statement  by  Raneyt  Oh.  J.: 

The  testimony,  in  so  far  as  it  Deed  be  given, 
is,  in  substance,  as  follows: 

Rachel  Wilson,  the  wife  of  the  deceased, 
was  the  only  witness  to  the  homicide.  She 
«ays  that  the  defendant  and  the  deceased  had 
been  playing  cards  on  Monday,  the  day  before 
the  homicide,  at  the  deceased's  house,  or,  as 
his  wife  says,  her  house,  (which,  the  testimony 
•shows,  was  a  small  log  house  with  two  rooms) 
and  the  deceased  had  won  and  had  declined 

Slaving  any  more,  and  at  this  the  defendant 
ad  become  displeased  and  they  had  quarreled, 
or  had,  as  stated  in  another  place,  a  little  dis- 
pute, and  the  defendant  had  demanded  of  the 
deceased  that  he  should  continue  to  play  or 

five  him  back  his  money,  which  the  deceased 
ad,  in  effect,  declined  to  do,  but  had  offered 
him  two  dollars,  which  the  prisoner  refused  to 
take,  saying  that  he  must  have  every  cent  of 
it,  or  they  must  play.  The^  parted  near  about 
sundown,  the  defendant  going  off,  but  HoUis 
•did  not  tell  him  to  come  back  and  get  the 


money.  The  next  morning  about  dajli^ht, 
and  before  sunrise,  the  defendant  returned  to 
the  deceased's  house,  the  deceased  and  his  wife 
being  then  still  in  bed,  and  called  HoUis  and 
shot  through  the  back  door.  Hollis  ^ot  up 
immediately  and  put  on  his  pants^  opened  the 
front  door  and  said:  "Miles,  where  ar«  youf* 
Miles  replied:  '*I  am  around  here,"  and  then 
walked  around  to  the  front  door,  and  said: 
* 'HoUis,  I  want  my  money;  I  have  got  to  have 
it;"  and  also  asked  Hollis  what  was  that  he 
had  in  his  hand,  and  then,  as  soon  as  he  asked 
this,  the  pistol  fired,  and  Hollis  said:  "Lord, 
have  mercy,  I  am  shot,"  and  said  that  Miles 
had  shot  him,  and  ran  into  the  room  to  his 
wife.  Then  Hollis  ran  out  after  Miles,  who 
ran  ahead,  and  Hollis,  as  he  was  coming  back 
to  the  yard,  fell  on  his  face,  when  one  Alex. 
Wilson  came  up.  She  also  says  that  Miles 
shot  HoUis;  that  Hollis  was  inside  the  house, 
and,  after  he  was  shot,  ran  out  after  Miles, 
and  that  Hollis  did  not  have  any  pistol  ibst 
she  knew  of;  and  again,  that  he  had  no  weapon 
when  he  went  out,  nor  any  the  ni;rht  before; 
that  he  was  in  the  bouse,  and  was  shot  before 
he  went  out;  that  George  Carlisle  was  pnsent 
on  Monday  and  carried  J^Iiles  off  that  dM3-;  that 
she  did  not  get  up  until  Miles  shot  Hollis;  that 
she  stood  in  the  piazza  and  said :  '*  W  bat  is  the 
matter  with  you?  How  much  money  did  he 
win  from  you?  I  will  get  it  and  give  it  to  you," 
— and  that  when  Alexander  Wilson  c-ame  up  be 
asked  her  for  the  money  to  give  to  Miles;  Uiat 
it  was  just  a  moment  from  the  time  Miles  fired 
into  the  back  door  until  Hollis  opened  the 
front  door. 


making  them  when  he  is  doing  nothing  to  carry 
them  into  effect.  Gllmore  v.  People,  IB  West.  Bep. 
we,  124  lU.  880;  People  v.  lams,  67  Cal.  llfi. 

Proof  of  threats  by  the  deceased  wiU  have  no 
-effect  in  extenuating  the  crime  when  he  was  at  the 
time  of  the  killing  making  no  effort  to  ezecat* 
them.   State  v.  Harris,  09  Mo.  560. 

Threats  though  communicated  are  not  admissi- 
ble when  the  killing  was  not  done  in  self  defense. 
Pritehett  v.  State,  2S  Ala.  80, 68  Am.  Deo.  290;  Green 
V.  State,  09  Aia.  0. 

Evidence  that  deceased  carried  weapons  and 
-threatened  to  use  them  was  excluded  where  there 
was  no  evidence  that  the  prisoner  committed  the 
homicide  in  self  defense.  People  v.  Garbutt,  17 
Mich.  9. 

The  Criminal  Code  of  Texas  provides  that  **where 
«  defendant  accused  of  murder  seeks  to  justify 
himscif  on  the  ground  of  threats  made  against  his 
own  life,  he  may  be  permitted  to  introduce  evi- 
dence of  threats  made,  but  the  same  shall  not  be 
regarded  as  affording  a  JustiUcation  of  the  offense 
unless  it  be  shown  that  at  the  time  of  the  homl^ 
•dde  the  person  killed,  by  some  act  then  done,  man- 
ifested an  intention  to  execute  the  threats  so 
made.**  Paschal,  Dig.  art.  2370;  Peck  v.  State,  6 
Tex.  App.  Oil. 

Evidence  of  threats  is  admissible  when  they  were 
•communicated  to  the  accused  previous  to  the  kill- 
ing, and  when  it  appeals  that  at  the  time  of  the 
kllUng  the  deceased  made  overt  acts,  indicative  of 
•a  present  intention  to  execute  the  threats.  John- 
-son  V.  State,  00  Miss.  189;  State  v.  Stewart,  0  Nev. 
180;  State  v.  Hall,  0  Nev.  68;  State  v.  Harrington,  12 
Vev,  126;  People  v.  Scoggins,  87  Cal.  088;  State  v. 
Harrod,  102  Mo.  600. 

When  deceased  has  made  threats  against  prisoner 
-which  heat  the  time  of  the  killing  shows  an  inten- 
-tion  of  executing  evidence  of  such  threats  should 
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be  submitted  to  the  jury  to  be  considered  by  them 
in  determining  whether  or  not  ^^adequate  cause** 
for  the  homicide  existed.  Alexander  v.  State,  2i 
Tex.  App.  200,  8  Am.  St.  Rep.  488. 

Threats  of  the  deceased  are  admissible  on  a  trial 
for  murder  although  not  part  of  the  res  oesto  and 
there  is  no  doubt  as  to  who  began  the  difficulty, 
where  there  is  the  slightest  evidenoe  tending  to 
show  a  hostile  demonstration  by  him  whi<di  may 
reasonably  be  regarded  as  placing  the  aoeused  in 
apparent  imminent  danger  of  life  or  of  great  bod- 
ily harm.    Gamer  v.  St&te,  28  Fla.  118. 

But  not  if  the  homicide  was  committed  in  cold 
blood  upon  a  person  unarmed  and  retreating. 
Thomason  v.  Territory,  4  N.  M.  150. 

Or  if  the  homicide  was  the  result  of  the  defeod- 
ant*s  invitation  to  fight.  State  v.  Wilson,  43  Ia. 
Ann.  84a 

Or  if  the  defendant  in  any  way  provoked  the 
occasion  which  produced  the  killing.  Levy  v. 
Stato,  28  Tex.  App.  208, 19  Am.  8t^  Bep.  820. 

Evidence  of  prior  threats  is  not  admissible  in 
support  of  a  plea  of  self  defense  in  homicide,  un- 
lera  they  have  been  followed  by  an  overt  act  or 
hostile  demonstration  at  the  time  of  killing  of  such 
a  character  as  to  indicate  that  the  deceased  was 
then  and  there  about  to  execute  such  threats,  and 
to  Justify  defendant  in  believing  that  his  life  was 
in  such  apparently  imminent  danger  as  to  author- 
ize him  to  take  his  adverBazT*8.  State  ▼.  Coegrove, 
42  iJi,  Ann.  788;  State  v.  Gulllory,  44  La.  Ann.  — ; 
Smith  V.  State,  25  Fla.  617;  People  v.  Halliday.  6 
Utah,  407;  Hinson  v.  State,  80  Miss.  682:  State  v. 
Brooks,  80  La.  Ann.  817;  State  v.  Hays.  28  Mo.  287; 
State  V.  Demareste,  41  La.  Ann.  617;  Holly  v.  State, 
66  Miss.  424:  Nash  v.  State,  2  Tex.  App.  888;  Torri. 
tory  V.  Campbell,  9  Mont.  10. 

Evidence  of  threats  by  the  deceased  the  day  pre- 
vious to  the  killing,  to  the  effect  that  he  and  an- 
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She  alio  says  that  the  ''pistol  I  saw  on  the 
Ijiiazza  was  a  light  white  handle  pistol;  didn't 
take  it  up;  it  was  not  my  husband's  pistoL" 
The  physician,  W.  M.  Bailey,  who  attended 
Hollis,  goinff  to  his  home  about  seven  o'clock 
on  the  morning  of  the  altercation,  testified  as 
to  the  wound  of  Hollis  and  his  dyin^  from  its 
effects.  He  also  says  that  when  Frank  Brown 
came  with  the  prisoner  to  where  witness  was 
living.  Brown  says  he  was  hunting  a  pistol, 
and  wanted  to  know  if  witness  had  seen  the  pis- 
tol, and  witness  told  him  he  had  not.  Witness 
further  said  that  no  remark  was  made  about 
the  shooting,  and  (referring  to  the  pistol  in 
court)  that  Miles  acknowledged  that  that  was 
the  pistol  he  shot  the  man  with;  that  this  ad- 
mission was  "voluntary  and  free."  He  also 
states,  on  cross-examination,  that  when  Brown 
came  therewith  prisoner  inquiring  for  the  pis- 
tol, he  had  a  pistol  in  his  band,  **and  allusions 
were  made  to  the  pistol  I  had  seen  there  at 
Hollis'.  Frank  said:  'This  is  the  pistol  Miles 
Wilson  shot  with.'  Frank  Brown  asked  about 
another  pistol,  and  said  this  is  the  one  he  shot 
with,  and  he  assented  by  a  nod  of  the  head, 
saying  'Tes.'  It  was  a  white  stock  pistol,  or- 
dinary size;  do  not  know  what  calibre,  i  be- 
lieve it  was  a  white  stock;  it  was  not  a  very 
laree  stock.  He  said  nothing  else  except  to 
nod  the  head,  as  I  remember.  Was  there  in 
the  custody  of  Frank  Brown.  The  pistol  at 
Hollis'  house  was  like  the  one  Brown  had  that 
morning,  that  lay  on  the  portico  as  I  went  in. 
I  don't  know  what  became  of  it;"  observed  it 
when  he  got  there.  Frank  Brown,  a  witness 
for  the  defendant,  as  we  understand,  testified 


that  he  arrested  the  defendant,  but  that  he  never 
went  to  Bailey's  house,  uor  had  any  conver- 
sation with  Bailey,  and  did  not  remember  hav- 
ing seen  Bailey  at  any  time  the  defendant  was 
in  his  custody;  that  he  took  the  pistol  in  court 
from  defendant,  a  Smith  &  Wesson,  a  'black 
pistol.'  This  is  the  pistol  I  took  from  Miles." 
That  he  brought  SDotber  pistol  into  court,  a 
little  pistol  he  got  from  HoUis'  father  when 
witness  was  in  the  street  at  Arcber,  and  the 
other  he  took  from  Miles  when  he  was  arrested. 
He  arrested  Miles,  who  ran  when  witness  got 
in  a  hundred  and  fifty  yards  of  him. 

Gteorge  Carlisle  also  testified  that  the  de- 
ceased and  defendant  were  gambling  on  the 
stated  Monday,  and  that  as  he  camel)ack  by 
there  that  evening  they  were  disputing,  and 
Miles  said  to  Hollis:  "Hollis,  you  brought 
me  up  here  to  gamble,  and  promised  to  eitber 
break  me  of  my  money,  or  to  play  my  money 
back.  You  must  either  ^ive  me  my  money 
back  or  play  with  me  until  you  break  me,  or  I 
will  shoot  you."  That  HoUis  didn't  say  any- 
thing about  playing  an^  more,  only  that  he  had 
won  the  money  from  him,  and  was  not  going  to 

five  it  back.  That  Hollis  had  a  black  hau- 
led pistol  in  his  pocket  that  evening,  and 
that  they  "were  not  very  anirry."  That  the 
game  of  cards  they  were  playing  was  **8kiu," 
a  game,  we  may  remark,  which  has  figured 
with  marked  frequency  in  the  records  of 
homicide  amons:  the  colored  people,  rivaling 
even  the  popular  "festival"  in  its  notorious 
connection  with  these  deadly  altercations. 

William  Bell  testified  that  he  remembered 
<  the  time  Hollis  was  killed;  that  he  had  just 


other  would  oome  at  night  and  pull  the  house 
down,  was  allowed  on  a  trial  tor  murder.  Headers 
df  Belts  Oaae,  1  Lew.  0.  ai84. 

Threats  of  rioters  that  they  would  return  anoth- 
er night  soon  after,  to  the  defendant's  house  and 
break  in  if  they  were  not  admitted  were  allowed 
in  evidence  to  establish  a  reasonable  ground  of  the 
prisoner's  apprehension.  People  v.  Rector,  19 
Wend«fi07. 

Evidence  is  competent  on  a  trial  for  murder,  of 
threats  by  the  deceased  to  take  the  life  of  a  person 
who  was  in  a  house  which  the  former  was  violently 
attempting  to  enter  at  the  time  he  was'  killed. 
King  v.  State,  66  Ark.  604. 

On  a  trial  of  two  persons  Jointly  indicted  for 
murder,  threats  against  deceased,  made  by  one  of 
them  in  the  absence  of  the  other,  are  admissible 
but  not  to  be  considered  so  far  as  the  other  is  con- 
eemed.   State  v.  McKinzie,  lOsS  Mo.  6S0. 

And  the  fact  that  the  testimoDy  in  a  murder 
trial  in  regard  to  an  overt  act  of  violence  by  the 
deceased  is  conflicting,  is  no  ground  for  excluding 
evidence  of  threats  made  by  hun.  Gamer  v.  State, 
KFIa.118. 

b.  UneommunieaUd  thnatt. 

Gonceming  the  admission  of  uncommunlcated 
threats  in  cases  of  homicide  there  has  been  much 
conflict  of  authority.  In  People  v.  Arnold,  16  Gal. 
470,  it  was  said  that  threats  to  be  admissible  for  any 
cause  must  be  shown  to  have  been  communicated 
to  the  accused.  See  also  Powell  v.  State,  19  Ala. 
677;  Edgar  v.  State,  48  Ala.  48;  Bums  v.  State,  40 
Ala.  870;  Rogers  v.  State,  60  Ala.  170:  State  v.  Jack- 
son. 17  Mo.  644, 60  Am.  Dec.  281. 

In  Lingo  V.  State,  20  Oa.  470,  it  was  beld  that  un- 
eommunicated  threats  of  the  deceased  are  inad- 
missible where  it  is  shown  that  at  the  time  of  the 
killing  he  acted  only  in  self  defense. 
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Threats  of  personal  injury  made  by  deceased 
against  prisoner  half  an  hour  before  the  shooting, 
not  communicated  to  the  latter,  could  not  have  in- 
fluenced the  latter  and  were  therefore  immaterial. 
State  y.  Maloy,  44  Iowa,  104. 

The  admissibility  of  antecedent  threats  by  the 
deceased  depends  upon  the  fact  of  their  having 
been  communicated  to  the  accused  as  a  condition 
precedent;  and  the  court  may  weU  refuse  to  ad- 
mit them  until  this  necessary  foundation  is  laid. 
Just  as  the  adnUasion  of  the  testimony  of  deceased 
or  absent  witnesses  is  refused  until  the  death  or 
absence  is  proved.  State  v.  Mc€k>y,  20  La.  An  n.  603; 
State  V.  Oregor,  21  La.  Ann.  478. 

Newly  discovered  erldence  to  the  effect  that  de- 
ceased had  a  few  dajrs  before  the  killing  said  that 
he  intended  to  kill  the  prisoner,  will  not  authorize 
a  new  trial  when  defendant  did  not  know  of  the 
statement  at  tho  time  of  the  killing  and  could  not 
hare  done  the  killing  on  account  of  fears  induced 
through  a  knowledge  of  it.  Peterson  v.  State,  60 
Ga.  142:  Carr  v.  State,  14  Oa.  868. 

Formerly  uncommunlcated  threats,  made  by  the 
deceased  against  the  accused,  were  not  competent 
evidence  for  the  latter  unless  they  constituted  a 
part  of  the  res  Qeifta.    GarroU  v.  State,  28  Ala.  28, 

But  the  more  modem  cases  favor  the  admission 
of  such  evidence  in  the  following  cases: 

(a)  2b  Bhow  uho  began  the  affray, 

**  Where  A  is  charged  with  a  murderous  assault 
upon  B,  or  with  killing  B  (the  plea  of  self  defense 
not  being  set  up),  remarks  or  threats  affecting  A, 
made  by  B  to  a  third  party  before  the  assault,  are 
not  admissible  in  A*s  behalf:  especially  when  it 
does  not  appear  at  what  time  they  are  communi- 
cated to  him.  Yet,  if  the  question  is  whether  the 
deceased  was  the  assailant,  the  fact  that  he  d»- 
ckured  beforehand  that  he  meant  to  attack  the  ds. 
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S»t  up  and  was  puUiog  on  his  clotbes  when 
iles  came  home  where  he,  witoess),  was, 
"about  a  quarter  of  a  mile  away/'  about  day- 
light. 

Miles  Wilson's  statement  is  as  follows:  "I 
a^d  HoUis  Wilson  were  gambling  last  Mon- 
day in  November  at  his  house.  We  were 
gambling  and  Hollis  got  to  disputing  over 
some  bets.  We  got  tired,  and  I  told  Hollis  I 
believed  I  would  quit  and  go  to  town.  I  got 
up,  went  off  to  town,  and  when  I  got  there 
Hollis  was  there.  He  came  up  to  me  and  said: 
Miles,  you  must  come  to  my  bouse  to-morrow 
morning,  we  won't  gamble  any  more  to-day: 
come  to  my  house  soon  in  the  morning.  I 
told  him  all  right.  Tuesday  morning  I  went 
to  his  house.  When  I  got  to  his  house  I  called 
him  and  said:  *You  going  to  gamble  an^ 
more  to  dayf  He  came  to  the  door,  threw  it 
open,  and  put  a  pistol  in  my  face  and  said: 
'No;  I  am  going  to  kill  you.'  I  whirled  niv 
back  to  him,  pulled  out  my  pistol  and  fired. 
He  jumped  off  then  and  ran  alter  me.  I  never 
went  back  there.  Don't  know  whether  I  hit 
him  or  not    I  did  it  to  save  my  life." 

Mes9r9.  Ashby  ft  Davis  and  Charles  L. 
Fildes  for  plaintiff  in  error. 

Mr,  William  B.  Lamar,  Atty-Oen,,  for 
the  State. 

Raney,  Oh,  /.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  in  error  was  found  guilty  of 
murder  in  the  first  degree,  and  has  been  sen- 1 


tenced  to  be  hung.    There  are  but  two  ques- 
tions presented  to  us  on  the  writ  of  error: 

1.  The  defendant  before  making  a  statement 
of  bis  defense  to  the  jury  offered  to  prove  by 
one  Lee  Wood,  a  witness  who  had  been  sworn, 
that  the  deceased,  Hollis  Wilson,  had  on  the 
day  before  the  homicide  made  threats  of  vio- 
lence against  the  defendant,  and  the  state  ob- 
jected on  the  ground  that  no  foundation  had 
been  laid,  and  the  court  sustained  the  objec- 
tion, and  the  prisoner  excepted .  After  this  the 
prisoner  made  a  statement  of  his  defense  under 
oaih  to  the  Jury,  and  then  renewed  the  offer, 
with  like  result,  and  excepted.  The  evident 
effect  of  the  ruling  is  that  the  testimony  did 
not  present  a  predicate  upon  which  any  threat 
of  violence  towards  the  accused  could  be  in- 
troduced. The  argument  urged  against  the 
ruling  of  the  trial  judge  is  that  there  was  doubl 
or  a  question  as  to  who  began  the  conflict,  or 
was  the  assailant,  and  that  the  threats  were 
consequently  admissible. 

The  doctrine,  that  threats  of  violence  by  the 
deceased  against  the  accused  are  admissible, 
where  the  question  whether  the  deceased  or 
the  accused  commenced  the  encounter  is  in  any 
doubt,  even  though  the  threats  were  not 
brought  to  the  knowledge  of  the  accused, 
was  recognized  in  Band  v.  State,  21  Fla.  739, 
and  Gamer  v.  State,  28  Fla.  118,  and  is  af- 
firmed by  the  authorities  cited  in  tbose  opin- 
ions. Vide  also  Whart.  Crim.  Ev.  §  757; 
Johneon  v.  State,  54  Miss.  431;  Hawthorne  v. 
State,  61  Miss.  749;  Johneon  v.  State,  66  Miss. 
180.  The  principle  of  the  ad  mission  of  tb  reats, 
under  such  circumstances,  is  that  they  tend  to- 


fendant  is  material:  nor,  on  this  issue,  is  it  neoes- 
sary  that  the  defendant  should  be  proved  to  have 
had  notice  of  such  threats.**  1  Whart.  Crim.  Law, 
1 642;  Hart  v.  Ck>m.  85  Ey.  77,  7  Am.  St.  Bep.  676. 

Where  the  question  Is  as  to  who  beiran  the  diffi- 
culty unoommunlcated  threats  are  admissible. 
Sparks  v.  Com.  89  Ky.  644;  Levy  v.  State,  28  Tex. 
App.  208;  State  v.  Alexander,  66  Uo,  148:  State  v. 
Lee,  66  Mo.  165:  Roberts  v.  State,  68  Ala.  156. 

In  Little  v.  State,  6  Baxt.  488  (approved  in  Potter 
v.  State,  86  Tenn.  88),  MoFarland,  J.,  said:  *'  In  all 
oases  where  the  acts  of  the  deceased  are  of  a 
doubtful  character,  then  evidence  which  may  tend 
to  show  that  he  sought  the  meeting,  or  began  or 
provoked  the  combat.  Is  admissible,  and,  in  this 
view  previous  threats  made  by  the  deceased, 
though  not  communicated  to  the  prisoner,  may 
yet  tend  to  show  the  animua  of  the  deceased,  and 
to  illustrate  his  conduct  and  motives,  and  in  some 
oases  might  be  Important,  in  the  absence  of  more 
direct  evidence,  to  show  which  party  began  or  pro- 
voked the  fight.** 

When  a  fatal  encounter  occurs  and  it  is  doubt- 
ful which  of  the  two  commenced  the  affray,  the 
declaration  of  the  prisoner  at  the  time  of  the  pur- 
chase of  a  pistol  that  he  meant  to  use  it  on  the  de- 
ceased Is  admissible  for  the  consideration  of  the 
jury.    People  v.  Arnold,  15  Cal.  476. 

In  this  case  (cited  with  approval  in  People  v. 
Bcoggins,  87  OaL  676).  Mr.  Jwtice  Baldwin  in  de- 
livering the  opinion  of  the  court,  said:  ^*It  shows 
Id  other  words  the  purpose  for  which  the  weapon 
was  procured.  This  leads  us  to  the  Inquiry 
whether  the  fact  that  A  procures  a  weap>on  for  a 
particular  purpose  conduces  at  all  to  show  In  a 
question  of  conflicting  proofs  as  to  the  manner  In 
which  he  used  it  what  that  manner  was.  We  ap- 
prehend that  If  a  man  goes  Into  a  house,  borrows 
a  KUQ,  goes  out  with  ic^  saying  that  he  means  to 
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use  it  on  another,  and  an  encounter  happens  be- 
tween him  and  that  other,  and  the  witoeases  who- 
see  the  difficulty  differ,  or  the  droamstances  are 
equivocal  as  to  which  one  of  the  two  oommenoed 
the  affray,  some  light  might  be  thrown  upoik 
this  question  conducing  to  or  toward  its  solution 
by  the  proof  of  these  facts  as  to  A*s  procurincr  it» 
and  his  motives  in  doing  so.  The  Jury  might  pos- 
sibly with  some  reason,  conclude  that  as  the 
weapon  was  procured  for  this  purpose  of  assault 
on  another,  that  purpose  was  fulfilled;  that  the 
assault  in  other  words  was  made  in  purauanoe  of 
the  intended  purpose  when  the  weapon  was  pro- 
cured, and  especially  if  other  facts  in  oorrobora- 
tlon  of  this  conclusion  existed.  It  is  true  there 
would  be  nothing  conclusive  In  this.  But  the  fact 
of  the  ooncluslveneflB  of  this  proof  to  establish  the 
proposition  which  it  is  introduced  to  prove  to  not 
the  decisive  question.  The  question  is,  whether 
this  item  of  fact  be  a  matter  proper  to  be  consid- 
ered by  the  jury  in  arriving  at  their  oondosion 
upon  this  mooted  point.  And  we  have  no  doubt 
that  it  is:  that  it  may  enter  into  the  deliberatlona 
of  the  Jury  with  all  the  other  facta  as  a  matter  to 
be  weighed  by  them  with  the  rest  of  the  proofa.** 

In  a  prosecution  for  an  assault,  where  there  fa 
doubt  as  to  which  is  the  aggressor,  unoommunl- 
cated threats  by  one  party,  preceding  the  affray, 
are  admissible  to  show  his  animus  towards  the* 
other  party,  as  tending  to  show  that  he  was  the  ag- 
gressor. State  V.  Bailey,  18  West.  Hep.  680, 94  Mow 
8U. 

(b)  2V)  corroborate  etMence  of  communicated  tlireata* 

When  it  has  been  shown  on  a  trial  for  murder 
that  a  short  time  before  the  killing  the  deceased 
made  threats  against  the  prisoner  which  wereoom- 
raunicated  to  him  it  is  error  to  exclude  proof  of 
uncommunicated  threats  made  by  deceased  only  a. 
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show  that  it  was  the  intention  of  the  deceased 
at  the  time  of  the  meeting,  to  attack  the  ac- 
cused, or  that  he  was  seeking:  the  latter's  life, 
and  hence  they  tend  to  prove  that  the  former 
brought  on  the  conflict,  and  consequently  are 
relevant  evidence.  The  philosophy  of  the  mat- 
ter is  that  where  there  has  beeo  an  encouDter, 
and  it  is  not  shown  by  direct  evidence  who 
was  the  assailant,  threats  of  an  intention  to  as- 
sail are  some  evidence  of  an  assault  having 
been  made  by  the  one  who  made  the  threats. 
The  question  of  the  admissibility  of  threats  in 
such  cases  is  one  for  the  court,  but  the  func- 
tion of  the  court  is  merely  to  decide  whether 
or  not,  viewing  the  entire  evidence  at  the  time 
the  offer  to  prove  them  is  made,  there  is  doubt 
as  to  who  was  the  assailant  or  brought  on  the 
encounter.  If  all  the  evidence  is  to  the  effect 
that  the  defendant  was  the  aggressor,  then 
they  are  not  admissible. 

In  Wiggins  v.  Utah,  93  XT.  8.  4«5,  23  L.  ed. 
941,  the  deceased  was  sitting  on  the  steps  of 
the  building,  with  his  face  resting  on  his 
bands,  as  the  accused  and  Dobson,  the  only 
witness  of  the  encounter,  approached.  Dobson 
also  said  that  the  defendant  lumped  to  his 
rear  and  immediately  the  firing  began:  that  he 
did  not  know  and  coold  not  tell  wuo  fired  the 
first  shot;  that  at  the  first  report  witness  turned 
around  and  saw  the  blaze  of  a  second  shot 
from  a  pistol  in  the  hands  of  defendant,  and 
said:  '  Jack,  don't  kill  him,"  and  then  the 
defendant  Jumped  on  the  steps  and  fired  an- 
other shot,  the  deceased  then  raising  his  hands 
and  crying!  "Don't  kill  me;  I  am  unarmed." 
That  immediately  after  the  firing  ceased  de- 


fendant stooped  down  as  if  to  pick  up  some- 
tiling,  and  when  he  raised  up,  had  sometliing 
in  his  left  hand,  but  witness  could  not  tell 
whether  it  was  a  pistol  or  not,  and  at  the  snme 
time  defendant  remarked  to  deceased:  "You 
wanted  to  kill  me,"  or  "You  tried  to  kill  me." 
witness  not  being  sure  which  expression  wns 
used.  The  accused  had  put  the  deceased  and 
one  Dean,  who  were  quarreling,  out  of  the 
former's  bar-room  previously  on  the  same 
night.  Tbere  was  testimony  that  the  deceased 
had  a  pistol  before  this  encounter,  and  a  wit- 
ness, who  was  within  hearing,  testified  to  hear- 
ing four  shots.  Three  pistols  were  found  on 
the  accused  when  he  was  arrested  immediately 
after  the  killing,  of  which  one  was  fully  loaded,, 
one  had  three  barrels  empty,  and  the  other, 
one  barrel  empty;  the  last  pistol  being  identi- 
fied as  that  of  the  deceased;  and  the  second  as 
that  of  Dean,  the  accused  having  taken  it  out 
of  the  hands  of  Dean  jusi  before  the  encounter, 
he  finding  Dean  in  the  recess  of  a  door  way  on 
the  sidewalk.  The  lower  court  had  refused  to 
permit  the  accused  to  prove  that  the  deceased 
had  shortly  before  the  shooting  made  the  threut 
that  he  would  kill  defendant  before  he  went  to 
bed  that  night,  which  threats  it  was  admitted 
could  not  l^  brought  home  to  defendant;  but 
the  Supreme  Court  of  the  United  States  re- 
versed the  ruling,  remarking  that  both  (he 
effect  and  credibility  of  Dobson's  testimony 
were  to  be  weighed  by  the  jurjr ;  and  that  the 
trial  court  had  no  right  to  assume  that  it  was 
beyond  doubt  that  the  defendant  bad  com- 
menced the  assault  which  resulted  in  death,  by 
firing  the  first  shot  without  any  cause  real  or 


few  days  previous  to  the  killing.  Cornelius  v. 
Com.  15  B.  Mon.  589. 

Where  communicated  threats  followed  by  a  sub- 
sequent homicide  have  been  proved,  evidence  of 
other  threats  made  between  the  communicated 
ones  and  the  assauJt  may  be  received  as  corrobo- 
rative and  explanatory.  State  v.  Williams,  40  La. 
Ann.  168;  Levy  y.  State,  28  Tex.  App.  208;  Holler 
V.  State,  87  Ind.  67,  10  Am.  Rep.  74;  Boberts  v. 
State,  68  Ala.  156. 

Where  it  was  shown  that  certain  threats,  com- 
monicated  to  the  prisoner,  bad  been  made  by  the 
deceased,  and  that  deceased  had  followed  the  pris- 
oner to  a  honse,  and  that  in  the  fatal  encounter  a 
rock  had  been  used  by  the  deceased,  uncommuni- 
eated  threats  were  held  admiaeible  fl)  to  corrobo- 
rate the  evidence  of  the  threats  already  made;  C3) 
to  show  the  state  of  feeling  of  the  deceased  and 
the  quo  animo  with  which  he  had  pursued  his 
enemy;  (8)  to  fix  the  ownership  of  the  rock.  State 
▼.  Turpin,  77  N.  a  473. 24  Am.  Rep.  466. 

(c)  To  show  the  aiWvdt  of  tht  deceased, 

Unoommunlcated  threats  arc  not  admissible 
when,  at  the  time  of  the  conflict,  the  deceased  was 
making  no  hostile  demonstration.  Newcomb  v. 
State,  87  Miss.  883;  State  v.  Scott.  26  N.  a  415,  42 
Am.  Deo.  148;  State  v.  Taylor,  64  Mo.  858. 

But  evidence  of  previous  uncommunicated 
threats  made  by  the  injured  party  against  the  ac- 
cused is  adrofssible  on  a  trial  for  assai/lt  with  in- 
tent to  kill  where  the  circumstances  in  evidence 
properly  raise  a  case  of  self  defense.  Bell  v.  State, 
88  Miss.  102;  Roberts  v.  State,  68  Ala.  156. 

The  rules  laid  down  in  Roberts  v.  State,  eupra^ 
were  said  to  be  in  full  accord  with  the  true  doc- 
trine as  established  by  the  more  recent  cases  of  tilie 
highest  courts  in  this  country,  although  not  in 
harmony  with  the  former  decisions  of  this  court. 
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See  Powell  v.  State,  Edgar  v.  State,  Burns  v.  State, 
and  Rogers  v.  State,  suprcu 

And  '*  where  the  question  is  as  to  what  was  d^ 
ceased*s  attitude  at  the  time  of  the  fatal  encounter, 
recent  threats  may  become  relevant  to  show  that 
this  attitude  was  one  hostile  to  the  defendant  even 
though  such  threats  were  not  commuDlcated  to 
defendant.  The  evidence  is  not  relevant  to  show 
the  quo  animo  of  the  defendant,  but  it  may  be  rel- 
evant to  show  that  at  the  time  of  the  meeting  the 
deceased  was  seeking  the  defendant's  life.*' 
Wharton,  Crim.  Law,  1027,  affirmed  in  Davidson  v. 
People,  4  Colo.  145;  Wiggins  v.  Utah,  98  U.  S.  467, 
28  L.  ed.  042.   See  also  State  v.  Evans,  83  W.  Va.  417. 

Where  there  was  a  feud  of  several  years*  stand- 
ing between  the  deceased  and  the  pri^bner,  and 
the  deceased  had  repeatedly  made  threats  to  take 
the  life  of  the  prisoner,  which  had  been  communi- 
cated to  the  latter,  an  uncommunicated  threat 
made  Just  prior  to  the  fatal  encounter  should  have 
been  admitted  in  evidence  to  show  the  jury  the 
attitude  of  the  deceased  at  the  time.  Davidson  v. 
People,  4  Colo.  145. 

A  conversation  held  two  days  before  the  killing 
in  which  deceased  made  threats  against  prisoner 
was  held  admissible  as  a  substantive  fact  to  show 
the  evil  intent  with  which  deceased  went  to  the 
place  where  the  accused  was,  to  throw  light  upoa 
the  conduct  of  the  deceased  up  to  the  time  of  the 
killing  and  to  fllustrate  the  transaction.  Keener  v. 
State.  18  Ga.  194, 63  Am.  Deo.  869. 

In  this  case  Lumpkio,  J*.,  said:  ^*The  true  distinc- 
tion we  apprehend,  as  to  the  admissibility  of  evi- 
dence of  threats,  and  one  apparently  overlooked 
in  many  of  the  cases,  is  this:  when  sought  to  be 
introduced  by  the  defendant  as  a  Justitlcatlon  for 
the  homicide,  and  without  any  overt  act,  he  must 
show  that  they  have  been  communicated;  other- 
wise they  can  furnish  no  excuse  for  his  conduct: 
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apparent;  and  that  it  mast  be  verj  apparent 
tbuc  if  I  be  persou  to  whom  the  deceased  ex- 
hibited h\»  pisiol  a  few  mioutes  before  tbe 
shooting:  harl  been  permitted  to  tell  tbe  jury 
that  the  deceased  made  tbe  threat  indicated  it 
wnuld  have  tended  stronelj  to  show  where  that 
first  shot  came  from,  and  bow  the  pistol  with 
one  chamber  emptied  came  to  be  found  on  tbe 
ground,  and  that  in  all  events  in  tbe  condition 
of  things  it  was  relevant  to  the  issue,  and 
should  have  been  admitted. 

In  Pec^  V,  Seogffins,  87  Cal.  676,  the  de- 
ceased tore  down  the  fence  to  defendant's  field 
in  tbe  latter's  presence,  and  defendant  drew 
him  out  of  the  vehicle  he  and  his  family  were 
in,  and  a  scuffle  ensued,  and  a  third  person 
coming  up,  took  from  deceased  and  gave  to  his 
wife  a  pistol,  which  deceased  bad  placed  in  his 
breast  pocket  tbe  day  before,  he  never  having 
been  in  the  habit  of  carrying  a  pistol.  De- 
ceased then  drove  off.  but  shortly  he  stopped, 
and  rising  in  an  angry  manner,  threatened  to 
tear  down  tbe  fence  and  shoot  defendant,  and 
then  rode  on  further  and  stopped  and  began  to 
tear  down  the  fence  again.  Tbe  defendant 
then  mounted  a  horse  and,  passing  the  de- 
ceased, went  to  a  neighboring  house  where  he 
borrowed  a  shot  gun,  with  which  he  returned 
to  tbe  place  where  deceased  had  broken  down 
the  fence  last.  The  latter  bad  gone,  and  was 
then  drivins;  through  the  field,  and  tbe  defend- 
ant pursuea  him,  having  tbe  shotgun  Iving 
crosswise  in  front  of  him,  and  on  overtaking 
deceased  and  coming  within  range  shot  him. 
and  he  fell  from  the  vehicle,  and  the  pistol  was 
found  on  the  ground,  near  to  the  deceased,  by 


those  who  Immediately  came  to  his  assistance. 
One  of  the  physicians  testified  that  '*his  right 
arm  must  have  been  raised,  from  the  position 
of  shot,  at  the  Ume  of  receiving  it.**  The 
widow  of  the  deceased  stated,  however,  in  her 
testimony,  that  at  the  time  of  the  fatal  shot 
the  pistol  was  lyinff  in  her  lap  with  her  hand 
resting  upon  it,  ana  that  it  had  not  been  out  of 
her  possession  from  the  time  when  she  received 
it,  as  mentioned  aboye.  Tbe  tbeoiy  of  the  de- 
fense was  that  the  deceased,  as  the  defendant 
approached,  raised  the  pistol  in  a  threatening 
attitude  and  was  about  to  fire  on  the  defendant 
when  tbe  former  received  the  fatal  shot,  and 
consequently  that  the  homicide  was  committed 
in  self  defense;  and  the  defendant  offered  to 
prove  threats  made  by  the  deceased  against  the 
life  of  the  accused  on  the  day  of,  and  a  few 
days  before,  tbe  homicide,  but  not  communi- 
cated to  defendant  Overruling  the  refusal  of 
the  ninpritis  judge  to  permit  this  proof  to  be 
made,  and  in  answer  to  the  argument  of  the 
state's  counsel  that  there  was  an  entire  absence 
of  proof  that  the  deceased  was  the  assailant, 
the  appellate  court  observed  that  it  was 
enough  on  this  point  to  saj  that  the  wife  of 
the  deceased  was  the  only  vntness  immediately 
preseift  at  the  time  of  the  encounter,  and 
though  she  testified  that  she  had  the  pistol  in 
her  lap  at  the  moment  when  her  husband  was 
shot,  and  had  not  parted  with  it  from  the  time 
she  received  it,  it  was  for  the  Jury  to  decide 
upon  her  credibility;  and  there  was  evidence 
tending  to  show  that  tbe  pistol  was  found  im- 
mediately after  the  affray  in  the  position  above 
shown,  and  one  of  the  pnysicians  had  testified 


but  when  offered  to  prove  a  substantive  fact, 
namely,  tbe  state  of  feclioff  entertained  by  deceased 
toward  tbe  aooused,  it  is  competent  testimony 
wbether  a  knowledge  of  the  threats  be  brought 
home  to  the  defendant  or  not.** 

In  Peterson  v.  State,  50  6a.  lA  it  was  said  that 
the  Keener  Case  carries  the  question  of  tbe  admis- 
sibility of  mucli  testimony  to  the  point  of  extreme 
lil>eraiity,  and  tbe  court  declared  that  it  would  not 
go  any  further  In  tbe  direction  of  that  case  than  its 
term  required.    See  also  Hoyes*  Cose,  20  Ga.  718. 

Where  the  guilt  or  innocence  of  a  person  charged 
with  murder  depends  materially  upon  the  question 
wbether  he  had  reasonable  ground  to  believe  blm- 
seU  to  be  in  danger  when  the  deceased  was  advanc- 
ing upon  him  with  a  drawn  knife,  proof  of  threats 
previously  made  by  the  deceased  is  admissible 
though  they  are  not  shown  to  have  been  communi- 
cated to  tbe  defendant.  MiUer  v.  Ck>m.  (Kj.)  10 
Ky.  L.  Hep.  072;  White  y.  Territory,  8  Wash.  Terr. 
807. 

A  threat  made  by  the  deceased  on  the  day  before 
the  killing  that  he  would  elect  his  man  at  tbe  elec- 
tion which  was  to  oocur  next  day,  or  kill  the  de- 
ceased, was  held  to  be  admissible  as  affecting  the 
question  of  whether  the  killing  was  done  In  self  de- 
fense, although  not  communicated.  Hart  v.  Coul 
86  Ky.  77.  7  Am.  St.  Bep.  570. 

Upon  an  indictment  for  murder  evidence  was  ad- 
mitted to  tbe  effect  that  a  short  time  before  the 
killing  the  deceased  had,  at  a  meeting  of  the  secret 
society  of  Oood  Templars,  made  threats  against  the 
prisoner,  and  said  that  be  should  stop  seUing  liquor 
or  lose  his  life,  to  show  the  character  of  the  at  tack, 
the  intention  with  which  it  was  made,  and  that  he 
had  reasonakUe  grounds  to  believe  it  necessary  to 
go  to  the  extent  of  taldng  bis  adversary's  life. 
Dukes  V.  State.  11  Ind.  657, 71  Am.  Dec  870. 

In  Stokes  v.  People,  58  N.  Y.  174,  evidence  bad 
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been  given  making  it  a  question  for  the  Jtuy 
whether  tbe  case  was  one  of  excusable  homldda 
upon  the  ground  that  the  accused  killed  the  de- 
ceased in  self  defense.  It  was  held  that  evideoca 
of  violent  threats  against  tbe  life  of  the  accused 
were  admissible. 

Orover,  J.,  in  this  case  thus  lays  down  tbereaaons 
upon  which  this  rale  is  founded:  **ByideDoe  of 
threats  made  by  the  deceased,  which  had  been 
communicated  to  the  accused,  was  received  by  the 
court.  Proof  of  the  latter  facts  was  competent,  as 
tending  to  cxeata  a  belief  in  the  mind  of  die  ac- 
cused that  his  Ufe  was  in  danger,  or  that  he  bad 
reason  to  apprehend  some  great  bodily  harm  from 
the  acts  and  motions  of  tbe  deceased,  when,  in  the 
absence  of  such  threats,  such  acts  and  motions 
would  cause  no  such  belief,  fiut  why  admisalble 
upon  this  ground?  For  the  reason  that  threats 
made  would  show  an  attempt  to  execute  them 
probable  when  an  opportunity  occurred,  and  the 
more  ready  belief  of  the  accused  would  be  Juatifled 
to  the  precise  extent  of  this  probability.  But  an 
attempt  to  execute  threats  Is  equally  probable, 
when  not  communicAted,  to  the  party  threatened 
as  when  they  areeorand  when,  as  in  this  case,  the 
question  is  whether  the  attempt  was  In  fact  made, 
we  can  see  no  reason  for  exduding  them  in  the 
former  that  would  not  be  equally  cogent  for  the 
exclusion  of  the  latter,  the  latter  being  admissible 
only  for  the  reason  that  tbe  person  threatened 
would  the  more  readily  belieye  himself  endangered 
by  the  probability  of  an  attempt  to  execute  auoh 
threats.  Threats  to  commit  the  crime  for  which  a 
person  is  upon  trial  are  constantly  received  as  evi- 
dence against  him,  as  circumstances  proper  to  be 
considered  in  determining  the  question  whether  be 
has,  in  fact,  committed  the  crime,  for  the  zeaaon 
that  the  threats  Indicate  an  Intention  to  do  It  and 
tbe  existence  of  this  Intention  creates  a  nrobabOlty 


1892. 


Wilson  y.  Statb. 


661 


that  from  the  position  of  tbe  wound,  the  right 
arm  of  the  deceased  must  have  ^n  elevated 
when  he  received  the  fatal  shot;  which  facts, 
it  was  said,  were  not  referred  to  in  intimation 
of  any  opinion  as  to  the  weight  to  be  attached 
to  them,  nor  as  ezpresj^iDg  an^  doubi  of  the 
widow's  testimony,  but  as  bemg  matters  for 
the  jnry,  and  as  showiDg  that  proof  of  pre- 
vious threats  waa  not  wholly  irrelevant  and 
impertinent. 

iiyers  v.  State,  62  Ala.  599,  was  a  case  in 
which  on  the  day  of  the  homicide  the  deceased 
and  accused  and  others  met  at  the  house  of  one 
Patterson,  who  testified  that  he  and  deceased 
were  conversing  outside  of  the  house  when  de- 
fendant came  out  and  asked  deceased  about 
aome  locks.  He  gives  their  conversation,  the 
defendant  making  the  first  offensive  remark, 
and  also  states  that  defendant  complained  to 
deceased  about  the  way  the  latter  had  treated 
him  as  to  the  boat  the  day  before,  and  the  de- 
ceased replied  Uiat  If  he  had  been  "over  there" 
when  defendant  threatened  to  kill  him  yester- 
day, one  of  them  would  have  gone  to  the 
lower  world* 'right  there;"  and  that  thereupon 
defendant  replira  that  deceased  should  have  a 
trial  of  it  then,  and  got  up  from  where  he  was 
sitting.  Patterson  then  told  them  tbo^r  must 
stop,  and  not  have  any  fuss  there;  and  he  fur- 
ther testified  that  he  heard  several  licks  behind 
him,  and  on  looking  around  be  saw  defendant 
cut  deceased  Just  over  the  right  ear  with  a 
pocket  knife,  and  saw  deceased  stageer  and 
fall.  It  was  also  shown  that  shortly  after  tbe 
difficulty  the  deceased's  hickory  stick  was 
found  near  where  he  had  fallen.    It  was  ad- 


mitted that  one  Edney  Walton,  if  present, 
would  testify  that  on  the  morning  of  the  hom- 
icide deceased  came  by  her  house  with  a  hick- 
ory stick,  about  an  inch  in  diameter,  in  his 
band,  and  asked  if  defendant  was  there,  and 
on  beiug  told  tliat  he  was  not,  replied  that  he 
was  hunting  him;  that  this  was  his  business 
up  here  to-oay.  and  that  he  had  to  kill  defend- 
ant, or  defendant  kill  him;  and  that  then  de- 
ceased inquired  if  defendant  was  op  at  Pat- 
terson's house,  and,  on  receiving  tbe  reply  that 
she.  Edney  Walton,  thought  he  was,  went  off 
in  the  direction  of  such  house  which  was  dis- 
tant about  half  a  mile.  The  last  testimony 
was  excluded,  and  for  this  erroneous  ruling 
the  Judgment  was  reversed.  The  court  said 
that  if  the  accused  advanced  on  the  deceased 
in  a  threatening  manner,  the  deceased  could 
strike  in  anticipation,  provided  be  did  noi  em- 
ploy unreasonable  force  in  repelling  tbe  im- 
pending assault,  and  such  blow  would  be  self 
defense,  although  the  first  stricken.  That  if 
tbe  positive  testimony  or  circumstances  show 
with  the  requisite  certainty  that  defendant  was 
advancing  on  deceased  or  menacing  him  with 
present  danger,  having  in  either  event  a  drawn 
knife  or  other  deadly  weapon,  or  being  in  the 
act  of  drawing  such  deadly  weapon,  then  a 
blow  of  the  deceased,  although  tbe  first  struck, 
to  save  himself  from  such  impending  peril, 
would  not  constitute  bim  the  aggressor,  but 
would  stand  Justified  under  the  law  of  self 
defense;  and  that  if  these  be  the  facts,  then 
such  first  blow  by  the  deceased,  if  not  great- 
ly disproportioned  to  the  peril,  would  neither 
excuse  nor  mitigate  the  fatal  wound  inflicted 


that  be  has  in  fact  oommitted  It.  Had  the  de- 
oeased,  just  previous  to  bis  goinff  Into  the  hotel 
where  the  transaotion  occurred,  declared  that  be 
wan  going  there  to  kin  the  accused,  and  that  be 
was  prepared  to  execute  tfaJs  purpose,  we  think  tbe 
evidence  would  have  been  competent  upon  tbe 
question  whether  he  had  In  fact  made  the  attempt 
when  that  question  was  litigated.  And  yet  there 
M  In  principle  no  difference  between  tbls  and  the 
testimony  offered  and  rejected.  Tbe  difference  Is 
only  In  degree.** 

But  in  State  v.  Bowser,  42  Ll.  Ann.  888.  before 
prior  acta,  conduct,  or  threats  of  the  deceased  can 
be  shown  to  excuse  a  homldde  on  the  ground  of 
self  defense,  knowledge  thereof  by  the  defei  dant 
must  be  proved. 

a.  ThreatB  aoalnat  third  pertont. 
a.  By  the  defendant 

Ctoneraliy,  threats  made  by  the  defendant,  to  kill 
some  person  other  than  the  deceased  are  not  ad- 
missible.   Carr  v.  State,  28  Neb.  749. 

Threats  against  a  particular  person  with  whom 
the  prisoner  had  had  a  quarrel  are  not  admissible 
to  show  malice  or  intention  to  kill  another  person 
with  whom,  at  the  time,  he  bad  no  quarrel,  but 
whom,  in  a  scuffle,  he  afterwards  killed.  Abemethy 
▼.  €k>m.  101  Pa.  888. 

A  threat  of  defendant  to  *'geteven**  with  a  per- 
son whom  he  supposed  to  be  the  author  of  a  libel- 
ous article  but  wbom  be  afterwards  found  out  was 
not,  cannot  be  proved  against  him  on  a  trial  for 
killing  another  person,  his  111  feeling  towards  whom 
grew  oat  of  the  same  publication.  People  v. 
Powell,  11  L.B.  A.  76,87  Cnl.  848. 

But  in  Palmer  v.  People  (UL),  June  16, 1891,  It  was 
held  that  evidence  that  one  accused  of  murder  In 
killing  an  officer  who  was  attempting  to  arrest  him 
bat  previously  stated  that  he  expected  arrest  by 
17  L.  R.  A. 


another  officer,  and  that  be  exhibited  a  deadly 
weapon  and  indicated  bis  Intention  to  use  it  In  case 
such  officer  attempted  to  arrest  him,  la  admissible 
to  show  his  animtu  and  a  premediated  design  to 
make  resistance  to  tbe  expected  arrest. 

Threats  of  an  accused  to  kill  several  persons,  in- 
cluding deceased,  are  not  Inadmissible  in  evidence 
as  being  threats  to  kill  others  than  deceased,  where 
the  theory  of  the  state  is  that  defendant  and  others 
bad  conspired  together  to  kill  all  of  those  peisona. 
Slade  V.  State,  29  Tex.  App.  881. 

On  a  trial  for  murder  alleged  to  have  been  the 
result  of  a  conspiracy  evidence  of  a  threat  made  by 
the  mob  Immediately  after  the  homicide,  to  kill 
another,  and  of  their  endeavors  to  execute  such 
threat,  was  admissible  as  tending  to  show  tbe 
desperate  character  of  the  conspiracy,  and  that 
murder  was  a  part  of  its  programme.  State  v. 
McCahiU,  72  Iowa,  111. 

Evidence  of  previous  threats  made  by  defendant 
against  a  railroad  company  is  admissible  on  a  trial 
for  an  assault,  upon  one  of  its  employes,  upon  the 
question  of  tbe  motive  and  Intent  of  tbe  assailant. 
Newton  y.  State,  92  Ala.  88. 

On  a  trial  for  homicide,  evidence  of  a  threat  to 
kill  tbe  defendant,  by  a  man  whom  the  witness  did 
not  know  to  be  the  deceased  except  as  he  was  in- 
formed by  a  bystflnder,  is  not  admissible.  Hasson 
V.  Com.  (Ky.)  10  Ky.  L.  Rep.  1054. 

h.   By  the  deceased. 

Evidence  of  quarrelsome  conduct  and  throats 
made  by  the  deceased  against  a  third  party  shortly 
before  tbe  killing  is  not  admissible  when  not 
brougb  t  to  tbe  knowledge  of  the  prisoner.  People 
V.  Henderson,  28  OaL  46&. 

4    ThreaU  by  third  venone, 
A  single  Isolated  threat  of  a  third  party,  nncon- 
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by  the  prisoner;  that  a  man  may  not  bring  on 
or  provoke  a  dirllcuILy  and  then  jusiify  the  use 
of  deadly  weapons  under  Uie  plea  of  self  de- 
fense; that  the  previous  slate  of  feeling  be- 
tween tbc  parties  and  any  prior  threats  by  the 
slain  should  exert  no  influence  on  ibe  jury  un- 
less there  was  on  the  part  of  tbe  slain  a  present 
impending  purpose,  real  or  apparent,  to  put 
such  threats  into  immediate  execution.  And 
it  held  that  there  was  an  absence  of  proof  of 
the  exact  attitude  of  the  parties  at  the  onset  of 
the  rencontre;  that  whether  the  accused  was 
advancing  with  a  weapon  drawn  or  in  the  act 
of  being  drawn,  which  was  tbe  attitude  of  the 
deceased  at  the  time,  were  questions  upon 
which  there  is  no  positive  proof;  and  further, 
that  the  purpose  of  the  deceased  in  visiting  the 
place  where  the  homicide  was,  might  shed 
some  light  on  the  question,  but  his" purpose 
and  any  un communicated  threats  should  weigh 
nothing  with  the  jury  if  the  deceased  did  not 
first  make  some  demonstration  of  an  intention 
to  carry  tiiem  into  present  effect;  and  that  un- 
der tbe  circumstances  of  this  case,  and  with 
tbe  cautionary  limitations  expressed  above,  the 
testimony  of  Edney  Walton  should  have  been 
admitted,  to  show  the  feeling  of  the  deceased 
towards  the  defendant,  and  Uie  purpose  of  the 
former  in  going  to  Patterson's  house. 

The  Supreme  Court  of  Mississippi,  in  John- 
ton  V.  Slate,  54  Miss.  480,  recognized  the  doc- 
trine stated  above  as  to  the  admissibility  of 
uncommunicated  threats,  but  held  them  inad- 
missible upon  the  facta  of  the  case.  Tbe  main 
witness  hearing  tbe  report  of  a  gun,  went  to 
the  front  of  his  bouse  and  saw  tne  smoke  of 
a  gun  in  front  of  deceased's  house,  ten  or 
fifteen  yards  from  deceased's  wood  yard,  pass- 
iojr  over  tbe  cotton  stalks  in  a  patch  of  rank 
cotton  near  the  wood  pile;  and  going  to  the 
place  he  found  deceased  shot  through  the 
head  with  buck  shot,  and  having  an  axe-helve 
lightly  grasped  in  his  hand.     He  examined  for 


tracks,  but  saw  none.  He  also  said  that  two 
or  three  days  before  this  the  deceased  had  gona 
to  defendant's  field  and  shot  him,  wounding 
him  in  the  hand  and  bodv,  and  that  just  after 
the  shooting,  and  while  defendant  was  fleeing, 
deceased  said  to  the  latter  that  he  would  kill 
him  if  he  ever  laid  eyes  on  him  again.  The 
defendant  then  offered  to  prove  that  every  day 
for  three  days  before  the  homicide  the  deceased 
had  declared  his  intention  to  kill  accused 
whenever  and  wherever  he  should  see  him, 
but  the  trial  court  refused  to  permit  ii;  and 
this  ruling  was  affirmed  on  the  ground  thai 
there  was  no  testimony  tending  to  show  a  con* 
flict  or  combat,  or  that  the  deceased  was  doing 
anything,  or  making  any  demonstration  which 
was  threatening,  hostile  or  dangerous  to  the 
accused,  or  that  he  was  in  a  situation  to  do  so; 
but  showed  rather  that  the  accused  had  con- 
cealed himself  in  tbe  rank  cotton  with  a  shot 
gun,  and  had  fired  when  in  no  danger,  either 
real  or  apparent.  "Whenever,"  says  the 
opinion  of  Chalmers,  J.,  "the  testimony 
leaves  it  doubtful  whether  the  attack  was 
made  by  the  deceased  or  the  prisoner,  the 
threats  of  the  former,  whether  communicated 
or  not,  should  be  admitted  in  evidence,  not  aa 
constitjiting  of  themselves  any  defense  to  the 
homicide,  but  as  tending  to  ^ow  whetber  or 
not  it  was  an  act  of  self  defense;  and  uncom- 
municated threats  may  be  admitted  in  evidence, 
therefore,  even  when  there  are  witnesses  to 
the  killing  if  their  testimony  leaves  it  doabtfni 
who  began  the  deadly  encounter,  and,  under 
the  same  principle,  they  will  ordinarily  be  ad- 
mitted where  there  were  no  witnesses  to  the 
killing,  as  in  Stoka'  Case,  53  N.  Y.  164; "  but 
they  will  not  be  admissible  even  in  such  a 
contingency  if  the  circumstances  show  an  un- 
mistakable case  of  1  ving  in  wait  and  assassina- 
tion; and  as  they  will  be  excluded  where  living 
witnesses  negative  any  assault  by  the  deceased, 
so    they    will   be    when    undisputed    facts 


nected  witb  any  other  circumstance  of  the  klUinfr. 
is  n  ot  admissible  on  a  trial  for  homicide.  Woolf  oik 
V.  State,  81  Oa.  651;  Holt  v.  State,  9  Tex.  App.  571. 

On  tbe  trial  of  one  for  the  murder  of  a  woman, 
threats  by  the  husband  of  the  woman,  made  some 
time  before,  were  held  Inadmiasible,  there  beinsr  no 
evidence  that  the  threats  had  been  lately  renewed 
or  that  the  hostile  f  eellDK  continued  to  the  time  of 
tbe  ki)lin«r.    Com.  v.  Abbott,  180  Mass.  472. 

Threats  made  by  the  brother  of  the  accused 
afrainst  the  deceased  are  inadmissible  if  the  brother 
Is  not  shown  to  have  been  Indicted  for  the  offense, 
and  there  is  no  evidence  tending  to  show  a  conspir- 
acy between  tbe  brothers  as  to  the  crime  charged. 
State  V.  Laque,  41  La.  Ann.  1070. 

But  threats  by  an  accomplice  of  the  defendant 
against  the  deceased  because  the  latter  was  talking 
about  his  sister,  are  admissible  because  tending  to 
show  malice  Independent  of  the  defendant,  where 
the  accomplice  t^tifled  that  he  killed  the  deceased 
at  the  instigation  of  tbe  defendant.  Marler  v. 
State,  67  Ala.  56,  43  Am.  Rep.  05. 

Threats  of  discharged  employ^  against  a  rail- 
road company  are  admissible  in  an  action  against 
It  for  personal  injuries  to  a  passenger  by  a  wreck, 
in  connection  with  evidence  that  the  wrecic  was 
caused  by  a  tie  inserted  in  a  frog  in  such  a  manner 
that  it  must  have  Xteen  placed  there  by  human 
means;  that  there  had  t)een  dilBculty  between  the 
company  and  its  employes;  and  that  on  tbe  even- 
ing of  the  accident  persons  had  been  seen  acting 
suspiciously  on  the  tracks,— to  show  that  the  train 
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had  been  wrecked  by  the  intentional  wrong  doing 
of  a  third  person.  Worth  v.  Chicago,  M.  &  St.  P. 
B.  Go.  51  Fed.  Rep.  17L 

6.    General  threaU, 

General  threats  made  by  the  defendant  on  trial 
for  murder,  some  time  before  the  Idlllog,  are  in- 
admissible in  evidence,  when  defendant  and  de- 
ceased are  shown  to  have  been  on  friendly  terms 
until  the  day  of  the  homicide.  State  v«  Crabtrea 
(Mo.)  July  1,  laK. 

On  a  trial  for  murder  a  threat  by  the  deceased, 
made  the  day  before  the  murder,  that  be  was  going 
to  win  some  money  or  kill  some  one.  Is  not  admis- 
sible where  there  is  nothing  to  connect  tbe  threat 
with  the  defendant,  although  defendant  shot  him 
In  a  quarrel  at  a  gaming  table.  EJng  v.  State,  89 
Ala.  146. 

But  evidence  of  a  threat  made  by  deceased  just 
before  the  idlling,  not  directed  to  the  defendants  in 
terms  but  plainly  referring  to  them,  is  admissible. 
Sparks  v.  Com.  89  Ky.  644. 

And  in  Whittaker  v.  Com.  rKv.)  18  Ky.  L.  Repi. 
504,  it  was  held  that  general  threats  by  defendant 
to  kill  someone  on  that  day  accompanied  by  an  ex- 
hibition or  reference  to  a  knife  and  pistol,  though 
inndmissible  as  part  of  the  res  aestce  of  a  homicide 
committed  by  him  of  which  they  formed  no  part, 
are  competent  to  show  general  malice  and  a  pur- 
pose to  injure  and  kill  some  one. 

And  in  Hoplcins  v.  Com.,  50  Pa.  9, 88  Am.  Dec  5UL 
it  was  said  not  to  be  necessary  that  tbe  victim 
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demoDttrate  the  same  thing.  And  the  same 
court  held  in  Hawthorne  y.  BtaU,  61  Miss.  749, 
and  JohntKm  y.  8Uite,  66  Miss.  189,  that  such 
threats  are  admissible  where  there  is  conflict  of 
«Yidence  as  to  who  was  the  aggressor. 

The  aboYe  cases,  considering  their  respectiYe 
eircamstances,  illustrate  in  difTerent  aspects 
tiie  doctrine  under  discussion;  and  the  con- 
elusion  we  have  reached  as  to  the  cause  before 
OS  is  that  tlie  Circuit  Judge  erred  in  holding 
that  no  predicate  had  been  laid  for  the  intro- 
duction of  evidence  of  threats,  though  uncom- 
municated.  The  exact  attitude  of  the  accused 
and  deceased  at  the  time  of  the  firing  is  not 
shown,  even  if  it  can  be  said  to  be  known  by 
any  one.  The  wife  of  the  deceased  was  in 
bed.  Of  course  she  could  not  see  the  defend- 
ant, and  knew  nothing  of  his  bearing  at  the 
time  he  came  in  sight  of  the  deceased  as  the 
latter  stood  at  the  front  door.  That  she  was 
looking  at  the  deceased  at  that  moment,  or 
or  when  the  pistol  shot  was  heard,  even  if  she 
was  so  located  as  to  enable  her  to  see  him,  is 
entirely  a  matter  of  inference.  It  is  true  she 
says  that  the  deceased  had  no  pistol  "  that  she 
knew  of, "  and  that  he  had  no  weapon  when  be 
went  out  on  the  night  before,  and  that  the  white 
handle  pistol  was  not  his,  but  when  we  consider 
that  she  was  in  bed,  and  that  she  does  not  say 
ahe  saw  or  was  looking  at  him  when  the  accused 
asked  him  what  it  was  he  had  in  his  hand,  and 
tiiat  a  pistol  was  found  on  the  piazza,  which 
at  least  intervened  the  deceased  and  the  de- 
fendant if  the  latter  had  not  come  upon  it, 
and  was  at  all  events  a  part  of  the  scene  of  the 
encounter,  it  cannot  be  denied  that  the  inquiry 
of  the  defendant  and  the  presence  of  (he  pistol 
were  parts  of  the  res  gestcB^  and  relative  to  the 
attitude  of  the  defendant,  and  to  be  passed 
upon  as  such  by  the  Jury,  and  also  to  be  con- 
ffidered  by  them  in  connection  with  the  state- 
ment of  the  accused  as  to  the  deceased  bein? 
the  aggressor.    Whether  or  not  the  accused 


shot  with  a  "white  handled  "or  a  •*  black** 
pistol  is  not  indisputable,  but  in  Yiew  of  the 
testimony  of  Bailey  and  that  of  Brown,  was 
a  question  for  the  |iiry.  If  Brown  is  to  be  be- 
lieved, there  is  no  evidence  that  the  accused 
ever  had  a  white  handled  piBtol.  Under  these 
circumstances  it  cannot  be  held  either  that  it 
was  altogether  clear  and  undisputabic  that  the 
accused  was  the  aggressor,  or  that  there  was 
no  testimony  which  had  any  tendency  to  show 
that  the  accused  was  the  assailant.  On  the 
contrary,  we  think  that  the  case  is  one  in 
which  the  testimouY  does  not  show  the  exact 
attitude  of  the  parties  at  the  time  of  the  homi- 
cide; and  that  all  the  facts  and  circumstances, 
including  anything  showing  the  hostile  feel- 
ings and  purposes  of  the  parties,  should  have 
been  permitted  to  go  to  the  jury.  The  ruling 
of  the  trial  judge  excluded  everything  in  the 
nature  of  a  threat  or  hostile  declaration  by  the 
deceased  against  the  defendant. 

In  reaching  the  conclusion  announced  in  the 
preceding  paragraph  we  are  not  unmindful 
that  one's  home  is  the  castle  of  defense  for 
himself  and  his  family,  and  that  an  assault 
upon  it  with  an  intent  to  injure  him  or  any  of 
them,  may  be  met  in  the  same  way  as  an 
assault  upon  himself  or  any  of  them,  and  that 
he  may  meet  the  assailant  at  the  threshold  and 
use  the  necessary  force  for  his  and  their  pro- 
tection against  the  threatened  invasion  and 
harm;  (Sate  y.  Patterson,  45  Vt.  808,  12  Am. 
Rep.  200;  Pondv.  Pec^,  8  Mich.  150;  PeopU 
V.  Caughlin,  9  West.  Rep.  129,  67  Mich.  466; 
Morgan  v.  Dvrfee,  69  Mo.  469,  33  Am.  Rep. 
508;  i^aU  v.  Peacock,  40  Ohio  8t.  838;  Btone- 
man  y.  Com,  25  Gratt.  887;)  but  the  purpose 
and  necessity  for  the  conclusion  we  have 
reached  is  the  ascertainment  of  the  attitude  of 
the  parties  at  the  time  they  came  together,  and 
to  this  end  it  is  the  duty  of  the  court  to  admit 
all  relevant  testimony,  in  order  that  the  jury 
may  discharge  their  exclusive  functions  as  to 


ahould  be  selected.  Threats  of  the  prisoner  within 
mn  hour  before  the  stabbing-  that  within  twenty- 
four  hours  he  would  kill  somebody  are  admissible 
as  part  of  the  res  gexAoi. 

The  bare  fact  that  threats  uttered  by  one  ohanred 
with  murder,  in  the  course  of  the  transaction  In 
which  the  crime  was  committed,  did  not  dlsoiose 
the  name  of  the  party  threatened,  does  not  make 
proof  of  them  immaterial  or  irrelevant.  State  v. 
Kinff,  9  Mont.  iiS. 

Evidence  that  defendant,  charged  with  murder, 
was  heard  to  make  threats,  **to  kill  a  man  before 
sundown,**  on  the  day  of  the  murder,  is  admissible. 
Hodge  Y.  State,  26  Ha.  11. 

6.   Effect  of  lapse  of  t^tms^ 

The  remotenpss  or  nearness  of  time  as  to  threats 
and  declarations,  pertaining  to  the  act  subsequently 
■committed  makes  no  difference  as  to  the  com- 
petency of  the  testimony.  Keener  v.  State,  18  Ga* 
1D4;  State  v.  Ford,  8  Strobh.  L.  5L7. 

Evidence  of  threats  made  by  a  defendant  on  trial 
for  murder  against  deceased  four  months  previous 
to  the  kiUing  is  admissible.  Pate  y.  State  (Ala.) 
Jan.  8, 1890. 

Threats  against  deceased  made  by  defendant  in  a 
murder  trial  a  month  before  the  homicide  are  ad- 
missible  upon  the  triaL  State  v.  Campbell  (S.  C.) 
Jan.  7, 1809B. 

Threats  made  three  years  before  are  admisBible 
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to  show  malice  on  the  part  of  one  who  has  com* 
mitted  an  assault.  Peterson  v.  Toner,  80  Mioh.  850. 
See  also  Territory  v.  Roberts,  9  Mont.  12;  BatxKxsk 
y.  People,  18  Colo.  516. 

But  the  weight  to  be  given  to  evidence  of  prev- 
ious threats  made  \ff  the  defendant  depends  upon 
their  character,  the  occasion,  neamees  of  time,  and 
the  particular  circumstances  surrounding  the  of- 
fense. White  V.  Territory,  8  Wash.  Terr.  &97:  People 
V.  Brown,  78  CaL678;  Cribbs  v.  State,  86  Ala.  612^ 
State  V.  Glahn,  97  Mo.  679;  Pate  v.  State  (Ala.)  Jan. 
8. 1892;  GrifiBn  v.  State,  90  Ala.  699;  Long  v.  State,  86 
Ala.  48;  Barnes  v.  State,  88  AJa.  204;  Evans  v.  State, 
62  Ala.  6. 

The  fact  that  six  or  eight  months  have  elapsod 
since  the  threat,  goes  not  to  the  admiseibllity.but  to 
the  weight  to  be  gi  ven  to  the  threat.  State  v.  Brad* 
ley  (Vt.)  Aug.  25, 1882. 

And  the  effect  of  lapse  of  time  upon  their  weight 
is  tor  the  Jury.   Crlbbs  v.  State,  86  Ala.  613. 

On  an  indictment  for  assault  with  intent  to  mur- 
der, a  conversation  was  held  inadmissible  between 
witness  and  the  injured  party  on  the  evening  be- 
fore the  shooting,  in  which  the  injured  party  bad 
said  that  he  had  Intended  to  kill  defendant,  ~**the 
d— d  BOO  of  a  whore,"  though  it  appeared  that  wit- 
ness had  informed  defendant  of  the  insulting 
words,  it  not  appearing  that  the  sheeting  took 
place  at  the  first  meeting  between  the  parties  after 
defendant  was  so  Informed.  Howard  v.  State,  28 
Tex.  App.  26S.  A.  P.  W. 
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its  credibility  and  weight  Moreover  this  is 
uot  a  case  in  which  the  Btatement  of  the  ac- 
cused is  the  sole  basis  for  the  iDtroduction  of 
furtber  testimony  to  prove  threats  which  he 
has  already  proved,  as  ia  Bond  v.  State, 
tupra. 

IL  The  ODiy  other  point  to  be  considered 
relates  to  a  char j^  to  the  Jury.  The  defendant 
requested  the  judge  to  charge  the  Jury:  If 
the  jury  believe  from  the  evidence  that  at  the 
time  the  defendant  shot  Hoi  lis  Wilson  he  had 
reason  to  believe  that  said  Hollis  Wilson  in- 
tended to  kill  him,  or  to  do  him  great  bodily 
harm,  and  that  if  the  prisoner  believed  that 
such  sho<iting  was  necessary  to  save  bis  own 
life,  or  to  protect  him  from  some  great  bodily 
harm,  then  the  defendant  was  Justifiable  in 
shooting,  and  the  Jury  should  find  him  not 
iruilty.  The  Judge  gave  the  instruction  not, 
however,  merely  as  it  was  olTered,  but  adding 
thereto  the  following:  "But  if  you  believe 
from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  defendant  went  to  the  house  of  the 
decepsed  and  commenced  and  brought  on  the 
difficulty  with  the  deceased  in  his  own  house, 
and  shot  him  down  and  killed  him,  without 
the  deceased  having  first  assaulted  him  with  a 
deadly  weapon,  putting  the  defendant  in  rea- 
sonable fear  of  his  own  life,  or  of  any  great 
bodily  harm  to  himself,  then  you  must  find 
him  ^11  ty  as  charged  in  the  inaictment" 

It  IS  urged  that  there  was  error  in  not  giving 
the  charge  as  it  was  when  offered,  without  any 
addition,  and  also  that  the  addition  is  not  good 
law. 

If  the  instruction  asked  had  no  error  in  it, 
and  the  addition  made  to  it  was  likewise  free 
from  mistake,  we  do  not  think  it  could  be  said 


there  was  error  f n  the  mere  fact  of  making 
the  addition.  The  force  of  the  inatnictioD 
asked  is  not  changed  by  the  addition.  Toun^ 
V.  State,  24  Fla.  147.  Bat  in  our  jndement  the 
instruction  is  defective  in  not  embodying  the 
farther  idea  of  there  being  reasonable  ground 
for  the  accused  to  believe  that  he  was  then  in 
imminent  or  immediate  danger  of  his  life,  or 
of  great  bodily  harm  from  the  deceased. 
8mUh  V.  State,  25  Fla.  617;  Pinder  ▼.  State. 
27  Fla.  870.  Of  course  this  deficiency  could 
not  have  operated  to  the  disadvantage  of  the 
defendant,  nor  be  complained  of  by  him. 
Without  goin^  into  any  full  discussion  of  the 
addition  to  the  instruction,or  saying  that  the  ob- 
jection made  to  it  would  be  error  under  the 
circumstances  of  this  case  as  shown  by  the 
record  before  us,  we  will  merely  suggest  as  a 
safe  substitute  for  the  words  "firbt  assaulted 
him  with  a  deadly  weapon,"  the  words  "first 
done  some  apparently  hostile  act  towards  the 
defendant."  Of  coarse  it  is  not  every  overt 
act  of  the  deceased  that  wiD  Justify  the  taking 
of  human  life,  it  must  be  such  an  act  as  rea- 
sonably puts  the  slayer  in  fear  of  imminent 
denser  of  losing  his  life  or  suffering  great 
boduy  harm,  ana  a  Jury  will  not  acquit  where 
the  act  of  the  deceased  is  not  of  this  character; 
and  as  held  in  L&tett  v.  State,  decided  at  this 
term,  one  cannot  set  up  in  his  own  defense  » 
necessity  which  he  has  broaght  upon  himself. 
77ie  judgment  if  revereed  and  the  caoae  is  i»> 
manded  for  a  new  trial. 

Juetiee  Mmhry  dissents  from  the  conda- 
sion  announced  in  the  first  sabdivision  of  th» 
above  opinion* 
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1.  The  words  *' lawful  iMme'*  In  »  wiU 
|rivlii|f  m  power  of  appointment  to 
**  all  or  anjr  or  either  of**  testator's 
sisters  *'or  to  all  or  any  or  either  of 
the  lawftil  issne  of*  said  sisters  are  to  be 
taken  in  their  unrestrloted  or  broadest  sense  to 

.  embrace  all  the  desoeodaDts  of  such  sisters  and 
not  In  the  limited  sense  of  ^'children"  and  do  not 
require  the  Issue  of  the  sisters  to  take  as  objects 
of  the  power  only  In  a  representative  capacity 
bnd  substltutlonally  bat  will  permit  theappoiot- 
ment  of  Rrandohildren  even  to  the  exclusion  of 
il'clr  own  pai-ents  who  are  the  children  of  such 

M.  UMS. 

Zm  The  nse  of  the  word  **  issue  **  In  its 
restricted  sense  of  "children^  in  a 
devise    over    to  the  issue  of    testa- 


NOTB.— See,  in  connection  with  the  exhaustive 
discussion  in  the  above  case  of  the  meaning  of  the 
the  word  **  Issue,**  the  cases  of  Hills  v.  Barnard,  9 
L.  R.  A.  211, 152  Mass.  67,  and  Jaclison  v.  Jackson, 
1 1  L.  R.  A.  806,  and  tiot«,  153  Mass.  874. 
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tor's  sisters  In  defianlt  of  an  appoint^ 
ment  under  a  power  to  appoint  to  such  sistem 
**or  to  all  or  any  or  either**  of  the  **  lawful  1^ 
sue**  of  said  sisters  does  DOt  require  the  words 
** lawful  Issue**  in  the  clause  oreattng  the  power 
to  be  taken  in  the  same  restricted  sense  Instead 
of  the  broader  sense  of  *' descendants**  espe- 
dally  where  the  term  **lawf  ul  issue  *'  Is.used  In  its 
unconllned  sense  In  other  portions  of  the  will 
and  there  are  reasons  why  the  testator  desired  to 
place  the  donee  of  the  power  in  a  position  to 
oonunand  the  respect  of  the  possible  appotnteea. 


8«   The  word  **or**  In  a  will 


tln«r 


power  of  appointment  to  all  or  any 
or  either  of  testator's  sisters  "  or  to  all 
or  any  or  either'*  of  their  lawitil  issne 

is  not  used  in  a  disjunctive  and  substitutional 
sense  so  as  to  preclude  the  children  of  living  pa- 
rents from  becoming  benefldarlee  but  allows  a 
discretion  to  exercise  the  power  in  favor  of  all 
or  any  or  either  of  the  sisters  or  their  descend- 
ants. 

{FdOetU  Gh.  J.,  and  HalgtU  and  Brown,  J  J.,  dtesenO 


It  will  be  seen  that  the  Massachusetts  cases  a1v» 
lo  the  word  the  same  broad  and  unrestricted  mean-^ 
ing  that  Is  given  to  it  in  the  above  case. 

iy>r  note  on  the  meaning  of  the  word  ''lieirSi** 
see  Heath  v.  HewiU  (N.  T.)  18  L.  B.  A.  ML 


6ee  also  24  L.  R.  A.  489. 
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(October  1,1802.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
First  Department,  afSrming  a  Judgment  of  a 
Special  Term  for  New  York  County  dismisa- 
infc  the  complaint  in  an  action  brought  to  set 
aside  a  certain  portion  of  the  will  of  Mary 
Hopeton  Drake,  deceased.    AfflrmecL 

Statement  by  FoUett,  Ch.  J.: 
May  24, 1871,  James  Drake  died  at  the  city 
of  New  York,  seised  in  fee  of  eleven  houses 
and  lots  in  that  city,  which  were  a  part  of 
a  large  estate  left  by  him.  He  left  him  sur- 
viving three  sisters,  Susan  A.  Drake,  Sarah 
A.  Lawrence,  and  Mary  M.  "Keese,  his  only 
heirs.  At  the  date  of  the  will  and  at  the 
time  of  his  death  Susan  A.  Drake  had  seven 
children  then  living,  and  Sarah  A.  Lawrence 
three  children  then  living.  Maty  M.  Eeese 
hnd  no  descendants  then  living.  Charles  N. 
Black,  a  grandson  of  Sarah  A.Xawrence,  bom 
in  March,  1867,  and  Edith  L.  Black,  a  grand- 
daughter of  Sarah  A.  Lawrence,  bom  March 
15,  1860,  were  then  living.  The  seven  chil- 
dren of  Susan  A.  Drake,  the  three  children 
of  Sarah  A.  Lawrence,  and  the  two  grand- 
children, were  the  only  living  descendants 
(  of  the  sisters  of  James  Drake  at  the  date  of 
his  death.  He  also  left  Mary  Hopeton  Drake, 
a  natural  daughter,  whom  he  had  adopted, 
and  who  had  resided  with  him  for  several 

J  ears.  The  decedent  left  a  will,  executed 
anuary  22,  1868,  and  a  codicil,  executed 
August  9,  1869,  which  were  admitted  to  pro- 
bate June  20,  1871.  By  the  seventh  clause 
of  his  will  he  devised  the  eleven  houses  and 
lots  mentioned  to  Mary  Hopeton  Drake  for 
life,  and  conferred  upon  her  the  power,  in 
case  she  died  leaving  lawful  issue,  to  ap- 
point, by  her  will,  these  houses  to  all  or  any 
or  either  of  such  issue,  and,  in  case  of  her 
death  without  an  appointment,  the  lots  were 
devised  to  her  lawful  issue.  In  case  she  had 
no  lawful  issue,  the  ninth  clause  of  the  will 
oonf erred  upon  her  the  power  to  appoint  to 
other  persons.  The  following  is  the  ninth 
clause :  **  Ninth,  In  the  case  of  the  death  of 
the  said  Mary  Hopeton  Drake  without  leav- 
ing lawful  issue  surviving  at  the  time  of  her 
decease,  then,  and  in  such  case,  I  give  and 
devise  to  her  full  power  and  authority  to  de- 
vise or  appoint,  by  her  last  will  and  testa- 
ment or  other  instrument  hereinafter  men- 
tioned, the  said  eleven  dwelling-houses  and 
lots  of  land  herein  last- above  mentioned,  and 
each  and  every  of  them,  to  all  or  any  or 
either  of  my  sisters,  Susan  Ann' Drake,  Sarah 
Ann  Lawrence,  and  Mary  M.  Eeese,  or  to 
all  or  any  ot  either  of  the  lawful  issue  of  my 
•aid  sisters,  from  and  after  the  death  of  the 
•aid  Mary  Hopeton  Drake,  forever  thereafter, 
and  in  such  s  hares  and  proportions  as  she 
may  think  proper,  and  in  such  case  I  hereby 
give  and  devise  the  same,  in  accordance  witii 
such  devise  or  appointment;  and  in  default 
of  said  last-mentioned  devise  and  appoint- 
ment on  the  death  of  the  said  Mary  Hopeton 
Drake  without  leaving  lawful  issue  hei  sur- 
viving, I  hereby  give  and  devise  the  said 
last-mentioned  eleven  dwelling-houses  and 
lots  of  land  to  my  sisters  above  named,  and 
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to  their  heirs  and  assigns,  from  and  after  the 
death  of  the  said  Mary  Hopeton  Drake,  for- 
ever, to  be  divided  among  my  said  sisters- 
in  equal  shares ;  and  in  case  of  the  death  of 
any  or  either  of  my  said  sisters  during  the 
limime  of  the  said  Marv  Hopeton  Drake, 
leaving  lawful  issue,  and  then  in  such  case 
last  mentioned  the  said  issue  of  each  one  so- 
dying  shall  take  the  share  or  part  thereof 
which  the  parent  of  such  issue  would  have 
taken  if  she  had  survived." 

Mary  Hopeton  Drake  took  possession  of  the 
realty  devised  to  her,  and  continued  in  pos- 
session thereof  until  June  24,  1884.  when 
she  died  without  issue.  During  her  lifetime 
the  three  sisters  of  James  Drake  died.  Marv 
M.  Eeese  left  no  issue.  Susan  A.  Drake  left 
seven  children, — Samuel  Drake,  Joseph  T. 
Drake,  John  J.  Drake,  Charles  Drake,  Ben- 
jamin Drake,  Lawrence  Drake,  and  Mary  M. 
Stagg, — who  were  the  only  heirs  of  said 
Susan  A.  Drake.  The  aforesaid  Benjamin 
Drake  has  one  daughter,  Mary  Hopetou 
Drake,  bom  in  1877.  Sarnh  A.  Lawrence 
left  three  daughters, — ^Mary  E.  Black,  Emily 
T.  Smith,  and  Annie  T.  L.  Atterbury, — her 
only  heirs.  James  Drake  Black,  born  Sep- 
tember 15,  1871,  is  a  son  of  Mary  E.  Black- 
Hopeton  Drake  Atterbury  is  a  'daugther  of 
Anna  T.  L.  Atterbury.  Mary  Hopeton  Bmitl^ 
is  a  daughter  of  Emily  T.  Smith.  Mary 
Hopeton  Drake,  James  Drake  Black,  Hope- 
ton  Drake  Atterbury,  and  Mary  Hopeton 
Smith  were  bom  after  the  death  of  James 
Drake.  Mary  Hopeton  Drake  left  a  will, 
dated  May  19,  1880,  and  a  codicil,  dated  June 
21,  1881,  which  were  admitted  to  probate 
September  1,  1884.  In  her  will  she  at- 
tempted to  execute  a  power  of  appointment 
in  respect  to  the  eleven  houses  and  lots.  She 
appointed  that  four  of  the  grandchildren  of 
Susan  A.  Drake  and  Sarsih  A.  Lawrence 
should  take  seven  of  the  houses  and  lots,  U> 
wit:  Mary  Hopeton  Smith  and  Hopetoi^ 
Drake  Atterbury,  each  one  half  of  821  Broad- 
way ;  Mary  Hopeton  Snaith,  all  of  823  Broad- 
way; Mary  Hopeton  Smith  and  Hopetou 
Drake  Atterbury,  each  one  half  of  51  East 
Twelfth  street ;  James  Drake  Black  and  Mary 
Hopeton  Drake,  each  one  half  of  1141  Broad- 
way ;  Mary  Hopeton  I>rake,  all  of  1148  Broad- 
way; Hopeton  Drake  Atterbury,  all  of  1145- 
Broadway;  James  Drake  Black,  all  of  1147 
Broadway.  The  remainder  of  the  houses 
and  lots  (four)  were  appointed  to  the  children 
of  Susan  A.  Drake  and  Sarali  A.  Lawrence, 
the  validity  of  which  appointment  is  not' 

auestioned.  As  before  stated,  when  Mary 
[opeton  Drake  died  the  parents  of  the  four 
infants  to  whom  appointments  were  made 
were  living.  This  action  was  b^^gim  in  No- 
vember, 1884,  to  set  aside  that  part  of  the 
will  of  Mary  Hopeton  Drake  which  appointed 
seven  of  the  lots  to  the  grandnephews  and 

frandnieces  of  James  Drake,  as  above  stated, 
he  infants  appeared  by  a  guardian  ad  litem, 
and  insisted  that  the  appointment  to  them  was 
valid.  Benjamin  Drake,  Mary  E.  Drake, 
Emily  L.  L.  Smith,  Ethelbert  M.  Smith,. 
Annie  T.  L.  Atterbury,  and  Lewis  B.  Atter- 
bury answered,  and  asserted  that  the  appoint- 
ment  to  the  infants  was  valid.  Joseph  T. 
Drake  admitted  the  allegations  in  the'  com- 
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plaint,  and  prayed  for  a  Judgment  in  accord- 
ance with  1  lie  demand  thereunder.  The  other 
•defendants  submitted  their  right  to  the  court. 

JBesars.  Joseph  H.  Choate  and  Wil- 
liam V.  Rowe«  for  appellant : 

The  words  '* lawful  issue"  must  mean,  in 
the  lifi^ht  of  the  context  and  of  the  circum- 
stances of  the  case,  issue  of  the  sisters  taking  as 
•objects  of  the  power  only  in  a  quasirepre- 
sentatiye  capacity  and  by  way  of  substitution 
for,  and  never  In  competition  with,  the  parents 
•of  such  issue,  and  cannot,  and  do  not,  there- 
fore, autliorize  an  appointment  to  grandchild- 
ren of  the  sisters,  while  their  children,  the 
parents  of  said  grandchildren,  are  still  living. 

The  word  "issue"  may  be  used  in  entirelV 
■different  senses,  in  different  clauses  of  a  will, 
where  it  is  surrounded  by  a  different  context. 

2  Jarman,  Wills,  ♦104,  note  q.,  citing— Ctor- 
ierv.  Ben  tall,  2  Beav.  551;  Head  v,  RandaU, 
•«  Younge  &  C.  Ch.  231;  CavlfleldY,  MeOvire, 
2  Jones  &  La  T.  176;  WiUiams  ▼.  Teale,  6 
Hare,  280. 

In  no  other  clause  of  the  will  of  James 
Drake  are  the  words  "lawful  issue"  sur- 
rounded by  the  same  context  as  that  which 
surrounds  those  words  in  this  ninth  clause; 
these  words  are  used  throughout  this  will.  In 
all  its  clauses,  in  but  one  general  sense,  name- 
ly, as  referring  to  issue  who  are  to  take  only 
in  a  representative  or  substitutionary  capacity 
on  the  death  of  their  ancestor,  and  not  con- 
currently with  him. 

The  intention  of  testators,  when  ascertained, 
is  implicitly  obeyed. 

2Jaiman,  Wills,  *837,  888. 

The  rule  that  the  intention  of  the  testator  is 
the  "pole  star"  and  "sovereign  guide" — ^must 
always  be  understood  with  this  important  lim- 
itation, that  here,  as  in  other  instances,  the 
Judges  submit  to  be  bound  by  precedents  and 
arthorities  in  point,  and  endeavor  to  collect  the 
intention  upon  grounds  of  a  Judicial  nature  as 
'distinguished  from  arbitrary  occasional  con- 
jecture. 

2  Jarman,  Wills,  ♦888;  Halph  v.  Carriek, 
L.  R.  11  Ch.  Div.  873;  KeteltaB  ▼.  Ketdias, 
'72  N.  Y.  812,  28  Am.  Rep.  156. 

The  word  "i^sue"  is  an  ambiguous  word. 
In  the  ordinary  parlance  of  laymen  it  means 
^;hildren  and  only  children.  But  in  the  Ian- 
fpiage  of  lawyers,  and  only  in  that  language, 
It  means  descendants. 

Ralph  V.  Carriek,  L.  R.  11  Ch.  Div.  883; 
Morgan  v.  Thomas,  9  Q.  B.  648. 

In  the  later  cases  there  is  a  strong  tendency, 

ninliss  restrained  by  the  context,  to  hold  that 

it  has  the  meaning  of  children.    It  will  at  least 

be  held  to  have  such  meaning  upon  a  slight 

indicaiiun  in  other  parts  of  the  will  that  such 

WHS  the  intention  of  the  testator. 

.     Palmer  v.   Horn,   84  N.   Y.   516;  4  Kent. 

•Com.  *278;    2  Redf.   Wills,  8d   ed.  ^37,  88, 

note  6;  Freeman  v.  Parsley,  8  Ves.  Jr.  421; 

Elphinstone,    Interpretation    of   Deeds,   828; 

Doe  v.  RucoAtle,  8  C.  B.  876. 

The  terms  of  the  power  itself,  unaided  by 
the  provisions  of  the  gift  over  in  default  of 
■appointment,  show  that  the  power  does  not 
include,  as  objects,  remote  descendants,  to  be 
treated  and  appointed  in  competition  with,  and 
to  the  exclusion  of,  their  living  parents. 
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Power  to  appoint  "in  such  shares  and  pro- 
portions as  she  may  think  proper"  necessarily 
prevents  an  indefinite  extension  of  the  word 
**issue." 

OampbeU  v.  Sandys,  1  Sch.  &  Lef.  281. 

The  word  "or"  as  found  in  this  power  to 
appoint  to  sisters  "or"  their  "lawful  issue,"  is 
plainly  used  in  a  disjunctive  and  substitution- 
ary sense,  precluding  the  consideration  of  is- 
sue in  common  with,  or  to  the  exclusion  of, 
their  living  parents  as  objects  of  the  power. 

(TBrien  v.  Heeney,  2  Edw.  Cb.  248, 6  L.  ed. 
888:  Re  Paton,  111  N.  Y.  480;  Re  Sibley,  L.  R 
6  Ch.  Div.  494;  Re  Websiefs  Estate,  L.  R.  28 
Ch.  Div.  787. 

But  the  terms  of  the  gift  over  io  default  of 
appointment  (which  must  be  considered  on 
this  question  of  construction)  clear  up  any 
obscurity  as  to  the  meaning  of  tb«.  power,  and 
clearly  define  the  word  "issue,"  as  used 
throughout  this  ninth  clause,  to  mean  children 
living,  and  the  issue  of  deceased  children  taken 
only  in  a  representative  and  substitutionary  ca- 
pacity on  the  death  of  the  parent 

See  4  Kent,  Com.  ♦845;  Far  well.  Powers, 
81,  401. 

The  limitations  in  default  of  appointment 
and  the  whole  context  must  be  looked  to. 

Chance,  Powers,  866,  chap.  10,  $  1,  ?  1018; 
Suffden,  Powers,  8th  Ens.  ed.  628,  674.  note 
1;  'Ralph  v.  Oarnck,  L.  R.  1 1  Ch.  Div.  888. 

The  terms  of  this  gift  over  might  be  held 
absolutely  to  limit  the  word  "issue"  here  to 
"children"  only,  so  as  wholly  to  exclude  more 
remote  issue,  even  upon  the  death  of  par- 
ents. 

Powell,  Devises  (Jarman),  279,  280;  2  Jar- 
man, Wills,  nOS,  104;  Hawkins,  Wills,  87, 88; 
Sibley  ▼.  Pirry,  7  Ves.  Jr.  522;  Ral^^  ▼.  Car- 
rick,  L.  R  11  Ch.  Div.  878;  Campbell  ▼.  ^n- 
dys,  1  Sch.  &  Lef.  281.  See  also  Smith  v.  Hors- 
faU,  25  Beav.  628;  Tatham  v.  Vernon^  20  Beav. 
604:  Pruen  v.  Osborne,  11  Sim.  182. 

The  word  "issue"  used  in  conjunction  with 
that  of  "parent"  implies  children  only,  and 
does  not  include  a  more  remote  descendant. 

Re  Dickson's  TrusU,  4  Ir.Eq.Rep.  1;  Re  Den- 
nis Trusts,  10  Ir.  £q.  Rep.  81;  BarraeUmah  ^. 
ShiUito,  82  Week.  Rep.  875;  Barstow  v.  Good- 
ufin,  2  Bradf .  418. 

Wherever  the  will  furnishes  the  sligbten 
Justification  for  so  doing,  the  word  "issue" 
will  be  construed  in  the  sense  which  permits 
issue,  however  remote,  to  take,  but  only  in  a 
representative  capacity  by  wav  of  substitution 
for  the  parent,  on  the  latter's  death. 

Kingr.  Savage,  121  Mass.  808;  UiilSY.  Barn- 
ard, 9  L.  R.  A.  211,  152  Mass.  67;  Jackson 
V.  Jackson,  11  L.  R.  A.  805,  158  Mass.  874; 
United  States  Trust  Co,  v.  Tobias,  4  N.  Y.  Supp. 
211;  Robivson  v.  Sykes,  28  Beav.  40;  Tier  v. 
Pennell,  1  Edw.  Ch.  854.  6  L.  edL  170;  Park- 
hurst  V.  narrower,  142  Pa.  482;  Thomas  y. 
Levering,  73  Md.  451. 

A  learned  Judge  has  well  said:  "I  never 
knew  an  instance  where  there  were  children 
to  answer  the  proper  description,  that  grand- 
children were  permitted  to  share  along  with 
them,  although  where  there  is  a  total  want  of 
children,  grandchildren  have  been  let  in  under 
a  liberal  construction  of  the  word." 

Earl  of  Oxford  v.  ChurchiU^  8  Yes.  &  B.  59. 
See  also  Mowatt  v.  Carow,  7  Paige,  888, 4  L.  ed. 
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175.  32  Am.  Dec.  641;  Palmer  ▼.  Hom,  84  N. 
Y.  521. 

A  power  to  appoint  to  "childrcD"  will  not 
ordinarilj  include  grandchildren.  That  is  well 
flettled. 

Sugden,  PoweTB/8th  Eng.  ed.  664.  etaeg.; 
4  Kent,  Ck>m.  *846;  Adams  y.  Law,  58  U.  S. 
17  How.  417,  15  L.  ed.  149. 

iff*.  James  C.  Cartert  with  Mr.  Bei^a- 
min  C.  Weimore,  guardian  ad  litem  for  the 
infant  respondents: 

Courts  have  sometimes  said  that  slight  cir- 
enmstances  may  be  sufficient  to  show  the  word 
meant  children.  But  this  does  not  mean  that 
court  s  incline  to  give  it  that  meaning.  It  means 
•only  that  courts  will  not  be  deterred  from  giv- 
ing it  the  meaning  in  which  a  testator  appears 
to  baye  employed  it  by  any  strong  obligation 
to  hold  on  to  itsprimaiy  signification. 

Maynofrd  y.  WriolU,  26  Beav.  285;  Balvh  y. 
Oarriek,  L.  R.M1  Ch.  Diy.  878;  United  JBtalee 
Trust  Go,  y.  Tobias,  N.  Y.  Daily  Peg.  Aug. 
25,  1888;  Reinoe/tl  y.  Shirk,  11  Cent.  Kep.  644, 
119  Pa.  108. 

In  the  following  cases  the  word  "issue''  was 
held  to  includegrandchildren: 

Weehaioken  Ferry  Co.  y.  Bisson.W^.  J.  Eq. 
476;  KingOand  v.  Rapdye,  8  £dw.  Ch.  1,  6  L. 
«d.  549;  Barr^s  App.  (Pa.)  8  Cent.  Rep.  181; 
Be  OomeU,  6  Dem.  88. 

Mr,  George  H.  Balluun  for  Benjamin 
Drake  et  al,,  respondents: 

The  word  "issue"  in  its  natural  and  true  im- 
port includes  all  descendants  howeyer  remote, 
and  wherever  it  is  employed  in  a  restricted 
sense  to  designate  less  than  all  descendants,  the 
meaning  is  an  exceptional  one.  and  the  burden 
of  showing  that  the  word  is  used  with  such  a 
restricted  meaning  rests  upon  the  party  assert- 
ing it,  and  in  this  case  upon  the  plain tiflT. 

Maynard  y.  Wtight,  26  Beav.  285;  Ralph  y, 
rJarriek,  L.  R  11  Ch.  Div.  878;  Uvited  States 
Trust  Co,  y.  Tobias,  N.  Y.  Daily  Reg.  Aug.  25, 
188b,  BeitwM  y.  Shirk,  11  Cent.  Rep.  644, 119 
Pa.  108. 

Mr.  A.  B.  Crane  for  Emily  T.  Smith  e^a^., 
respondents: 

'fhe  word  "issue"  has  two  senses,  one  com- 
prehending "  all  descendants,  and  if  there  be 
anything  to  show  that  it  does  not  mean  Uiat, 
then  it  means  immediate  issue,"  ^'children." 

Doe  y.  Rucastle,  8  C.  B.  876. 

It  may  mean  descendants  generally.or  merely 
children;  and  whether  in  a  will  it  shall  be  hela 
to  mean  the  one  or  the  other  depends  upon  the 
intention  of  the  testator  as  derived  from  the 
context,  the  entire  will,  or  such  extrinsic  cir- 
cumstances as  can  be  considered. 

Palmer  y.  BDr.%  84  N.  Y.  519. 

An  examination  of  the  will  of  James  Drake 
shows  that  the  testator  from  beginning  to  end 
of  his  will  used  the  word  "issue  advii^ly  and 
with  a  careful  adherence  to  its  original  pri- 
mary legal  meaning  of  descendants.  In  the 
fourth,  fifth  and  sixth  clauses  of  the  will  the 
testator  looks  forward  to  the  death  of  the  life 
tenant  and  provides  carefully  for  eouality  in 
those  of  the  issue  of  nearest  equal  degree  of 
consanguinity,  and  for  those  more  removed 
00r  stirpes  and  by  implication  excludes  issue  of 
bving  issue. 

Chance,  Powers,  1017. 

If  the  word '"  children  "  had  been  used  in 
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the  devise  in  the  ninth  clause,  instead  of  "law- 
ful issue  "  the  word  would  have  been  construed 
as  meaning  issue  or  heirs  of  the  body.  The 
evident  intent  being  that  the  gift  over  in  the 
residuary  clause  should  not  take  effect  so  long 
as  any  of  the  descendents  of  the  sisters  re- 
mained to  take  their  shares  by  substitution. 

Prowitt  v.  Rodman,  87  N.  Y.  42. 

The  word  "  or  "  before  the  words  "  to,  all 
^r  any  or  either  of  the  lawful  issue  of  my  said 
sisters"  gives  a  discretionary  power  to  the 
donee,  and  adds  "the  lawful  issue"  whatever 
persons  come  under  that  term,  to  the  sisters  as 
the  class  of  appointees.  This  being  a  power 
of  appointment,  the  word  '*or"  is  not  substi- 
tutional but  discretionary,  and  this  use  of  the 
word  makes  the  intent  of  testator  plain,  gfves 
force  to  every  word,  and  that,  too.  without  any 
change  in  the  meaning  of  a  word,  or  an  addi- 
tion to  or  restriction  in  the  sentence. 

Longmore  v.  Broom,  7  Ves.  Jr.  124:  Sugden, 
Powers.  8th  ed,  pp.  602,  690;  2  Sugden,  Pow- 
ers,  2d  and  8d  Am.  ed.  *208;  Chance,  Powers, 
1016.  See  also  DaheU  v.  Welch,  2  Sim.  819;  2 
Jarman,  Wills,  742,  note. 

Under  a  power  to  appoint  to  children,  grand- 
children, or  issue,  and  in  case  of  no  appoint- 
ment, the  issue  of  any  deceased  child  to  have 
no  greater  share  than  his  parent,  if  living, 
would  have  been  entitled  to,  the  discretion 
runs  to  issue  of  living  issue,  although  a  court, 
on  a  failure  to  appoint,  would  exclude  issue  of 
living  issue. 

RoutUdge  y.  DorriU,  2  Ves.  Jr.  856;  2  Sug- 
den, Powers,  2d  and  8d  Am.  ed.  *206. 

See  on  word  "issue"  under  a  power. 

Hockley  y.  Matebey,  1  Yes.  Jr.  150. 

The  words  "lawful  issue  "as  used  in  this 
power  cannot  be  construed  to  mean  children, 
or  in  any  other  restricted  sense.  They  include 
all  descendants  of  the  three  sisters. 

4  Kent,  Com.  *845. 

The  word  "  issue  "  includes  all  descendant!, 
and  it  requires  something  in  the  instrument  to 
restrict  it  or  give  it  any  other  definition. 

2  Jarman,  Wills,  5th  Am.  ed.  635-637;  Leigh 
v.  Sorbury,  18  Ves.  Jr.  340;  8  Jarman,  Wills, 
238  and  authorities  there  cited.  1  Roper,  Leg- 
acies, *97;  Hockley  v.  Mauibey,  supra;  1  Sugden, 
Powers,  2d  and  SdAm.  ed.  *475. 

The  word  "issue "is  a  term  broad  enough 
to  embrace  all  descendants  unless  it  is  limited 
to  children  by  the  connection  in  which  it  is 
used 

2  Washb.  Real  Prop.  •SW;  Wuthe  v.  ThuH- 
sion,  Ambl.  555;  Freeman  y.  Parsley,  8  Ves. 
Jr.  421;  Davenport  v.  Banbury,  8  Ves.  Jr.  257. 

Tbe  paramount  intent  of  the  testator  appeals 
in  the  powers,  in  the  very  stroner  terms  used, 
in  the  fact  that  he  prefers  the  will  and  discre- 
tion of  Mary  Hopeton  Drake  to  the  persons  of 
his  sisters  or  any  of  their  issue.  It'  is  only  in 
default  of  all  issue  to  Mary  Hopeton  Drake, 
and  in  default  of  her  exercising  tbe  power  in 
favor  of  his  sisters  or  any  of  their  issue  that  the 
testator  devises  this  property. 

3  Jarman,  Wills,  pp.  146-148;  Jesson  v, 
WHght,  2  Bligh,  1. 

The  word  "  issue  "  has  a  larger  meaning  un- 
der the  power  than  under  the  devise. 

liovtledge  v.  Dorrill,  2  Ves.  Jr.  357;  2  Sug- 
den, Powers,  •206;  Roddy  v.  Fitzgerald,  6  H. 
L.  Gas.  82a 
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Where  a  power  is  izWen  to  a  man  to  appoint 
to  the  beirs  of  bis  bodv,  this  power  may  be 
exercised  amonji:  any  of  bis  issue  within  the 
line  of  perpetuity. 

2  Sugden,  Powers,  2d  and  8d  Am.  ed.  *266, 
267;  Je89on'7,  Wright^  tupra;  Doe  7.  Ooldtmith, 
7  Taunt.  211. 

If  the  word  had  been  "  children  "  It  woald 
have  been  '*  construed  as  meaning  issue,  and 
not  issue  abridged  to  children." 

Jeswn  y.  Wright,  2  Blifi^h,  64;  Wpths  ▼. 
TfiurUton,  Ambl.  555;  Wy^i  v.  Blaekman^  1 
Ves.  Br.  196;  2  Jarman,  Wills,  p.  643;  8  Jar- 
man,  Wills',  p.  144;  DaheU  v.  Welch,  2  Sim. 
819.  See  Prowitt  v.  Rodman,  87  N.  Y.  42;  4 
Kent,  Com.  p.  346,  and  note;  Parkman  ▼. 
Bofodwin,  1  Sumn.  868;  Boss  ▼.  Bon^  20  Bear. 
645. 

It  is  not  a  necessary  result  of  the  word 
"  issue  "  being  used  in  the  sense  of  children  in 
one  clause,  that  it  is  to  be  so  construed  in  an- 
other, where  it  is  surrounded  by  a  different 
context. 

2  Jarman,  Wills,  p.  689,  and  cases  there  cited 
in  note;  DalzeU  v.  WeHeh,  supra. 

Words  should  not  be  diyeried  from  their  ap- 
propriate sense,  unless  the  will  itself  enjoins 
their  reception  in  another  sense,'and  not  merely 
in  another  sense,  but  in  another  given  sense  as 
clearly  affixed  to  them. 

Boddy  y.  Fitege/ald,  6  H.  L.  Ca&  879. 

Bradley*  J.,  delivered  the  opinion  of  the 

court : 

The  question  is  whether  or  not  the  power 
of  appointment  which  Mary  Hopeton  Drake 
H8sume<1,  as  she  did,  by  her  will  to  execute, 
was  within  that  created,  by  the  will  of  James 
Drake,  and  that  depends  upon  the  mean  in  e 
to  which  tlie  words  **'  lawful  issue, "  contained 
in  the  provision  in  that  respect,  in  their  re- 
lation and  application  to  such  power  so  given 
bv  him  to  her  are  entitled.  By  the  seventh 
clause  of  his  will  James  Drake  devised  to 
her  eleven  houses  and  lots  in  the  city  of  New 
York  for  and  during  the  term  of  her  natural 
life;  and  by  the  eighth  clause,  in  case  she 
should  have  lawful  issue  surviving  at  the 
time  of  her  decease,  he  granted  to  her  power 
to  devise  or  appoint  by  her  will  the  eleven 
houses  and  lots  to  all  or  any  or  either  of  such 
issue,  as  she  might,  in  her  discretion,  think 
proper,  and  in  tliat  case  he  devised  accord- 
ingly, and  in  default  of  making  such  ap- 
Eomtment  he  devised  the  houses  and  lots  to 
er  lawful  issue  from  and  after  t^e  time  of 
her  deatli,  and,  if  such  issue  should  consist 
of  more  than  one  person,  and  be  of  equal  de- 
cree of  consanguinity,  the  property  should 
be  divided  among  them  in  equal  shares  and  if 
of  unequal  degrees  of  consanguinity,  then  the 
issue  of  any  deceased  parent  should  take  the 
share  the  parent  would  have  taken  if  he  had 
been  surviving.  By  the  ninth  clause,  in  case 
of  her  death  without  having  lawful  issue, 
the  testator  gave  and  devised  to  Mary  Hope- 
tou  Drake  "full  power  and  authority  to  de- 
yise  or  appoint  by  her  last  will  and  testa- 
ment or  other  instrument  .  .  .  the  said 
eleven  houses  and  lots  of  land  herein  last 
mentioned,  and  each  and  every  of  them,  to 
all  or  any  or  either  of  my  sisters,  Susan  Ann 
Drake,  Sarah  Ann  Lawrence,  and  Mary  M. 
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Keese,  or  to  all,  any,  or  either  of  the  lawful 
issue  of  my  said  sisters,  from  and  after  the- 
death  of  the  said  Mary  Hopeton  Drake,  for- 
ever thereafter,  and  in  such  aharea  and  pro- 
portions as  she  may  think  proper;  ana  in 
such  case  I  give  ana  deyiae  the  same  in  ac- 
cordance with  such  devise  or  appointment.' 
Mary  Hopeton  Drake  died  without  issue,  and 
left  her  will,  by  which,  in  execution  of  the 
power  of  appointment,  she  devised  the  houses- 
and  lots  in  specified  shares  to  some  of  the 
children  and  grandchildren,  named  by  her, 
of  Susan  Ann  Drake  and  Sarah  Ann  Law- 
rence, two  of  the  sisters  before  mentioned  of 
James  Drake.  The  other  sister,  Mary  M. 
Keese,  died  without  iseue  before  the  will  of 
Mary  Hopeton  Drake  was  executed.  Susan 
Ann  Drake  had  before  then  also  died,  and 
Sarah  Ann  Lawrence,  then  living,  did  not 
survive  Mary  Hopeton  Drake,  who  was 
survived  by  Uie  sisters'  children,  who  were 
the  parents  of  the  grandchildren  in  whoee  be- 
hal  f  the  power  of  appointment  was  executed 
by  her. 

The  main  proposition  urged  In  support  of 
the  action  and  lor  the  relief  sought  by  it  is 
that  the  issue  of  the  sisters  could  take'as  ob- 
jects of  the  power  only  in  a  representative^ 
capacity  and  substitutional! y,  and  therefore 
the  appointment  of  the  grandchildren  was  not 
permitted,  as  their  parents,  the  children  of 
the  sisters,  were  livme.     The  (question  may 
be  considered  in  the  light  furnished,  so  far 
as  it  may  be,  by  the  context  or  by  the  other 
provisions  of  the  will  of  James  Drake,  and 
such  circumstances  as  may  lef^itimately  beaz^ 
in  that  direction,  to  determine  the  purpose 
of  the  power  so  far  as  it  is  dependent  upoi^ 
the  import  of  the  words  ''lawful  issue^  in 
the  sense  in  which  they  were  there  used  in 
relation  to  such  power.    In  its  general  sense, 
unconfined  by  any  indication  of  intention  to> 
the  contrary,  the  word  "issue"  includes  in^ 
its  meaning  all  descendants.     Leigh  y.  Kor^ 
bury,  18  Ves.  Jr.  840 ;  Tier  v.  PimneU,  1  Edw. 
Ch.  854,  6  L.  ed.  170,  2  Washb.  Real  Prop. 
818 ;  Be  Carrie,  82  Beay.  426 ;  Be  Kavanaff\ 
18  Ir.  Ch.  120 ;  Dodeworth  v.  Addy,  11  L.  J. 
Ch.  882.     It  may,  however,  when  such  ap- 
pears to  have  been  the  intent  with  which  the 
word  is  used,  have  the  restricted  import  of 
*'diildren."    It  has   been  construed   where 
there  was  a  certain  collocation  of  tiie  words 
**  parent**  and  **  issue"  in  a  beouest  or  devise, 
to  the  effect  that  the  issue  should  take  the 
share  the  parent  would,    if    living,    haye- 
taken.     8iAey   v.    Perry,    7  Ves.    Jr.    522. 
YHiile  that  case  has  been  so  criticised  or  lim- 
ited as  not  to  be  treated  as  establishing  a  gen- 
eral rule,  the  proposition  is  not  questioned 
that  in  such  case  in  bequests  and  devisea  the- 
issue  take  substitutional Iv.     Balph  v.  Cizr- 
rick,  L.  R.  11  Ch.  Div.  8r78,  82  Moak,  En^. 
Rep.  856;  Pruen  y.  Osborne,   11  Sim,  182; 
Boss  y.  Bi)ss,  20  Beav.  645 ;  Bobinson  v.  Sykes^ 
28  Beay.  40 ;  King  v.  Saf)age,  121  Mass.  80S ; 
Jackson  v.  Jackson,  158  Mass.  874,  11  L.  R. 
A.  805 ;  Parkliurst  v.  Harrower,  142  Pa.  432. 
The  word  "issue"  may  be  a  word  either  of 
purchase  or  limitation,  and  will  be  construed 
the  one  or  the  other,  as  may  be  neoeasary  to* 
effectuate  the  intent  with  which  it  appears- 
to  have  been  used  in  the  Instrument  wn^  ii 
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is  employed.  Doe  ▼.  Chilis,  4  T.  R.  S94. 
And  when  used  in  a  will  making  a  devise  on 
failure  of  issue,  or  to  a  person  and  his  issue, 
it  is  treated  aa  a  word  of  limitation,  and  not 
of  purchase ;  and,  unless  there  is  something 
to  show  that  it  is  entitled  to  a  more  restricted 
sense,  it  imports  descendants  or  an  indefinite 
issue.  This  is  the  prima  facie  meaning  in 
:6uch  case,  and  practically  it  may  have'the 
same  effect  as  the  use  of  the  term  **  heirs  of 
the  body."  8lcUer  ▼.  DangerfiMy  15  Mees.  & 
W.  268,  273 ;  2>a«  V.  Rueastle,  8  C.  B.  876 ; 
BeiTwM  V.  Shirk,  119  Pa.  108, 11  Cent.  Rep. 
644 ;  KinoOand  v.  Jiapelpe,  8  Edw.  Ch.  1,  6 
L.  ed.  649.  In  Palmsr  v.  Earn,  84  N.  T. 
616,  the  meaning  of  the  word  **  issue"  was 
•clearly  restricted  to  "children"  by  the  terms 
of  the  will,  as  both  terms  were  there  used 
synonymously.  And  Jttdge  Earl  there  re- 
mark^ that  ''the  word  issue*  is  an  am- 
biguous term.  It  ma^  mean  descendants 
l^enerallv,  or  merely  children ;  and  wlietber, 
m  a  will,  it  shall  be  held  to  mean  the  one 
or  the  other  depends  upon  the  intention  of  the 
testator  as  derived  from  the  context  of  the 
•entire  will,  or  such  extrinsic  circumstances 
as  can  be  considered. "  And  he  added  that  it 
would  be  held  to  have  the  meaning  of 
"children"  ''upon slight  indication  that  such 
was  the  intention  of  the  testator. "  In  Eobgen 
V.  NedU,  L.  R.  11  Eq.  48,  the  word  ** issue." 
not  being  restricted  in  its  import,  was  held 
to  have  been  used  in  its  largest  sense. 

The  meaning  of  the  term  "  issue"  is  not 
qualified  by  anything  appearing  in  the  pro- 
vision by  which  the  power  of  appointment  is 
expressed,  but  it  is  suggested  that  it  is  by  the 
further  provision  of  the  will  of  James  Drake 
that,  in  case  of  default  in  the  execution  of 
the  power,  **  I  hereby  give  and  devise  the  said 
last  eleven  dwelling-houses  and  lots  of  land 
to  my  sisters  above  named,  and  to  their  heirs 
4ind  assign's  from  and  after  the  death  of  the 
said  Mary  Hopeton  Drake,  forever,  to  be 
divided  among  my  said  sisters  in  equal 
shares ;  and,  in  case  of  the  death  of  any  or 
•either  of  my  sisters  during  the  lifetime  of 
said  Mary  Hopeton  Drake,  leaving  lawful 
issue,  and  then  in  such  case  last  mentioned 
the  said  issue  of  each  one  so  dving  shall  take 
the  share  or  part  thereof  which  the  parent  of 
such  iafaue  would  have  taken  if  she  had 
survived. "  While  it  may  be  that  the  import 
of  the  term  ** lawful  issue,"  as  used  in  this 
•conditional  devise,  may  practically  have  the 
«ame  effect  as  that  of  ''heirs  of  the  body. "  it 
is  not,  in  the  view  taken,  necessary  to  inauire 
whether  it  was  used  in  that  or  the  restricted 
-sense  of  "children;"  for,  if  it  be  assumed 
that  it  had  the  latter  meaning  as  there  em- 
ployed it  does  not  follow  that  such  term  had 
that  sense  in  its  application  to  the  power  in 
the  provision  of  which  it  was  used,  merely 
because  it  is  contained  in  the  same  in- 
strument. DaizeU  v.  Wdch,  2  Sim.  319.  In 
the  one  instance  it  has  application  to  a  de- 
mise by  the  testator,  dependent  upon  default 
of  issue  of  Mary  Hopeton  Drake  nnd  her 
failure  to  execute  the  power.  In  the  other 
it  appears  in  the  grant  of  power  vesting  a 
discretion  In  the  donee  in  respect  to  the  per- 
sons to  whom  appointment  should  be  made, 
limited  only  by  designation  to  the  line  of 
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blood  of  the  testator.  He  also  made  use  of 
the  term  ''lawful  issue"  in  its  unconfined 
sense  in  other  portions  of  his  will,  and  es- 
pecially in  the  fourth,  fifth,  and  sixth  clauses, 
by  which  he  made  devises  to  his  sisters  for 
the  term  of  their  lives,  then  over  to  tlieir 
lawful  issue,  to  be  divided  equally  between 
them  if  of  equal  degrees  of  consanquinity, 
but,  if  of  unequal  degrees  of  consanguinity, 
the  issue  to  take  the  iware  to  which  the  par- 
ent would  have  been  entitled  if  living  -,  atf^o 
in  a  like  sense  in  the  eighth  clause.  Thus, 
"  issue"  had  the  meaning  of  descendants  who 
would  take  through  their  stirpes  at  any  place 
in  the  line  of  descent  where,  at  the  time  the 
limitation  took  effect,  death  of  ancestry  per- 
mitted them  by  representation  to  do  so ;  and 
the  practical  effect  is  the  same  as  if  the  term 
"  heirs  of  the  body"  had  been  used.  There  is 
nothing  in  the  context  to  restrict  or  qualify 
the  sense  in  which  the  words  "lawful  issue'" 
were  used  in  the  provision  creating  the  power. 
By  a  careful  examination  of  the  will,  it  seems 
evident  that  it  was  drawn  with  care,  and  the 
terms  employed  advisedly  used ;  and  the  fact 
that  the  testator  has  in  some  instances  def- 
initely expressed  the  effect  to  be  given  to  the 
term  '^lawful  issue, "  as  used  in  those  devises, 
furnishes  no  support  to  the  suggestion  that 
he  intended. its  use  in  this  grant  of  power 
otherwise  than  in  the  apparent  sense  in  which 
it  was  there  used.  In  some  other  portions  of 
the  will  that  term  was  applied  by  him  in  de- 
vises to  denote  the  course  of  devolution  of  the 
property  devised,  and  in  those  cases  issue  were 
to  take  substitutional ly.  There  does  not  seem 
to  have  been  any  such  purpose  in  the  creation 
of  this  power  of  appointment.  In  it  are  no 
words  of  limitation  of  the  estate  dependent 
upon  representation  or  substitution.  The 
discretion  given  to  the  donee  was.  witliin 
certain  lines,  unqualified  in  respect  to  tlic  ob- 
jects of  the  power ;  and  by  fair  construction 
It  seems  to  have  been  intended  that  slic  should 
exercise  the  power  as  to  her  should  seem  prop- 
er in  view  of  the  situation,  when,  in  her 
judgment,  the  time  should  arrive  for  its  ex- 
ecution. 

It  may  here  be  observed  that  Mary  Hopeton 
Drake,  designated  by  the  testator  in  the  will 
as  his  adopted  daughter,  was  treated  by  him 
as  such,  and  it  was  understood  in  the  family 
that  slie  was  his  illegitimate  daughter.  He 
maintained  and  educated  her,  and  from  the 
time  she  left  school  at  the  age  of  twenty  years 
until  his  death  she  continued  to  reside  with 
him.  During  that  period  he  displayed  great 
affection  for  her.  "She  had  not  been  treated 
by  his  sisters  and  their  children  with  the 
cordiality  and  affection  which  they  had  shown 
towards  each  other."  He  was  sensitive  in 
that  respect,  and  was  displeased  at  any  ill 
treatment  or  social  slight  of  her  by  them, 
and  declared  that  he  would  make  a  lady  of 
her  in  spite  of  them.  It  may  be  assumed  that 
the  relation  of  donee  of  an  important  power 
of  disposition  of  property  arises  out  of  confi- 
dence of  the  donor  in  the  person  vested  with 
it,  and  that  the  greater  the  discretion  the 
more  is  the  confidence  evinced.  Mary  Hope- 
ton  Drake  evidently  enjoyed  the  special  con- 
fidence as  well  as  the  esteem  of  the  testator ; 
and   in,    view  of  the  circumstances  before 
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mentioned,  it  is  not  strange  or  unnatural  that 
he  should  desire,  so  far  as  practical,  to  place 
her  in  such  position  in  relation  to  the  prop- 
erty in  question  as  would  have  the  tendency 
to  give  her  the  respect  and  esteem  (to  which 
he  may  have  deemed  her  entitled)  of  those 
who  might  expect  or  hope,  in  the  exercise  of 
her  discretion,  to  become  appointees  of  the 
power  with  which  she  was  vested.  The  view 
here  taken  is  that  this  discretionary  power 
of  the  donee  was  not  at  any  time  after  the  de- 
cease of  the  testator  confined  to  any  one  class 
coming  within  the  range  of  the  power,  but 
embraced  them  concurrently ;  and  that  the 
term  "  lawful  issue"  was  there  employed  in 
an  unrestricted  sense. 

It  is,  however,  urged  that  the  word  ''or"  as 
between  the  sisters  and  their  lawful  issue, 
was  used  in  a  disjunctive  and  substitutional 
sense  in  the  provision,  and  therefore  the 
children  of  living  parents  were  precluded 
from  becoming  beneficiaries.  The  cases  ci ted 
with  a  view  to  the  support  of  the  proposition 
relate  to  bequests  and  devises,  and  do  not 
tieem  necessarily  to  have  any  essential  bearing 
upon  the  question  here.  It  is  true  that  in  a 
devise  to  a  person  or  his  children  the  word 
*'or"  would  ordinarily  imply  an  alternative 
gift.  In  the  present  case  the  question  does 
not  relate  to  a  devise,  but  to  the  construc- 
tion of  the  power  given  to  the  donee  to  ap- 
point the  property  to  all  or  any  or  either  of 
tiie  three  sisters,  "or  to  all  or  any  or  either 
of  their  lawful  issue."  The  word  **or"  fol- 
lowing the  names  of  the  sisters  in  the  provis- 
ion was  apparently  used  in  a  discretionary, 
rather  than  a  substitutional,  sense.  When 
used  in  a  devise,  the  construction  may  be 
different.  Then  there  is  no  opportunity  for 
the  exercise  of  discretion  in  its  execution, 
and  the  word  *'or"  cannot  be  treated  as  of 
discretionary  import  in  its  relation  to  the 
provision  in  which  it  is  used,  but  by  impli- 
cation words  may  be  supplied  to  make  it 
effectual  as  a  word  of  substitution.  This  rule 
is  not  necessarily  alike  applicable  to  a  dis- 
cretionary power  of  appointment  created  by 
will.  In  Longmar6'<r.  Broom,  7  Ves.  Jr.  124, 
the  property  was  bequeathed  to  executors,  in 
trust,  to  dispose  of  amonc  the  brothers  and 
sisters  of  the  testator  "or^  their  children  in 
such  shares  and  proportions  and  at  such  time 
as  they  should,  in  their  discretion,  think 
proper.  The  master  of  the  rolls  there  said : 
This  is  not  a  direct  bequest  to  the  objects, 
but  a  bequest  to  the  executors  with  authority 
to  dispose  among  them.  ...  .  A  bequest 
to  A.  or  B.  is  void,  but  a  bequest  to  A.  or 
B.,  at  the  discretion  of  C,  is  good,  for  he 
may  divide  it  between  them.  That  is  the 
case  of  this  will.  I  am  not  called  upon  to 
make  any  alteration  in  or  addition  to  this 
will,  whiidi  the  court  never  does  without 
necessity.  A  discretion  is  given  to  the  exec- 
utors." And  it  was  held  that  it  was  within 
their  discretion  to  give  the  fund  to  the  par- 
ents or  the  children ;  but  as  they  had  failed 
to  dispose  of  it,  the  court,  having  no  discre- 
tion, directed  the  division  of  the  fund  among 
the  parents  and  children  per  capita,  A  like 
question  came  before  the  vice  chancellor  in 
Penny  v.  Twmer^  15  Sim.  868,  where,  by  his 
will,  the  ^tator  gave  to  his  mother  a  life 
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interest  in  his  property,  with  the  provision 
that  at  her  decease  "I  will  and  devise  that 
all  the  said  estates  and  property  shall  be 
(divided  amongst  my  three  sisters  [naming 
them]  or  their  children  in  such  proportions 
as  my  said  mother  shall  appoint   by  her 
last  will  or  by  deed  in  writing."    The  vice 
chancellor    there    said    that,    the    property 
being  given  amon^  the  testator's  sisters  or 
their  childem  as  his  mother  should  appoint, 
it  is  given  to  a  class  of  persons  who  might 
have  been  appointees ;  therefore  the  word  **or* 
must  of  necessity  mean  *'and."    Held,  that 
by  the  power  of  appointment  the  mother  had 
the  discretion  to  select  the  appointees  among 
both  the  sisters  and  their  children.     On  re- 
view of  that  case,  (2  Phil.   Oh.   493,)  the 
chancellor,  after  referring  to  the  contention 
of  the  appellants  that  the  sisters  alone  were 
entitled  to  the  property,  said:    **I  am  not 
called  upon  to  make  any  alteration  or  addi- 
tion to  the  will,  which  the  court  never  does 
without  necessity.     The  executor  might  say 
to  whom  the  fund  should  be  given — the  pa- 
rents or  the  children ;  but  the  court  has  not 
that  discretion."   The  conclusion  of  the  vice 
chancellor  that  the    parents   and   children 
should  share  equally  in  the  property  was  sus- 
tained.   There  brief  reference  was  made  to 
the  distinction  between  that  case  and  those 
in  which  direct  bequests  are  made  to  lega- 
tees or  their  children.      See  also  Be  Veeuis*^ 
lYust,  L.  R.  4  Oh.  Div.  61,  19  Moak,  Eng. 
Rep.  669,  affirmed  L.  R.  5  Oh.  Div.  622.  22 
Moak,  £ng.  Rep.  861.    There  the  fund  was 
bequeathed  to  a  daughter  of  the  testatrix  for 
life,  and  after  her  death  *'to  and  amongst  my 
other  children  or  their  issue  in  such  parts, 
shares,   and  proportions,  manner  and  form, 
as  my  said  daughter  shall  by  deed  or  will 
appoint."    Tne  master  of  the  rolls  remarked 
that  '^  it  was  first  ar^^ued  that  the  words  *or 
issue*  were  substitutional,  but  that  argument 
was  soon  given  up."    It  was  held  that  the 
donee  had  the  power,  in  her  discretion,  to 
divide  the  fund  among  the  children  and  their 
parents.    This  seems  to  be  the  rule  of  con- 
struction applicable  to  powers  of  appoint- 
ment, the  execution  of  which  rests  in  the 
discretion  of  the  donee,  when  not  qualified 
by  other  words,  or  by  something  having  re- 
lation to  it,  appearing  in  Uie  context,  siiow- 
ing  a  different  intent  of  the  testator.     Noth- 
ing is  found  either  in  the  will  or  extrinsic 
circumstances  to  modify  the  import  of  the 
words  constituting  the  provision  creating  the 
power  and  its  scope.     As  has  been  remarked, 
Uie  provisions  of  the  will  were  drawn  with 
care,  and  each  one  of  them  seemingly  was- 
prepared  in  reference  to  its  purpose  only. 
When  the  word  **  issue"  was  used  m  a  repre- 
sentative or  substitutional  sense,  it  was  not 
left  to  implication,  but  was  made  to  so  ap- 
pear by  express  terms  in  the  distinctive  pro- 
visions where  thus  employed ;  and  it  is  oot 
reasonable  to  suppose  that  any  words  to  that 
effect,   or  restrictive  of  the  import  of  the 
words  ** lawful    issue,"  were  inadvertently 
omitted  in  the  provision  in  question.     The 
substitutional  sense  in  which  the  word  *  is- 
sue" was  used  in  any  of  the  provisions  of  di- 
rect devises  furnishes  no  reason  for  a  like  im* 
port  of  it  in  its  relation  to  the  provision  crsatr 
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lag  the  power ;  and,  in  view  of  the  suggest  ion 
made,  to  the  effect  that  the  meaning  given  to 
the  word  **  issue"  in  reference  to  some  of  the 
deyises  has  an  essentially  important  or  con- 
trolling bearing  upon  its  meaning  as  used  in 
its  relation  to  the  power,  it  may  properly  be 
said  that  the  particularity  of  expression  of 
purpose  in  that  respect  in  all  the  direct  devis- 
ing provisions  renders  the  absence  of  any 
qualifvine  or  restrictive  words  to  that  or  any 
effect  in  that  creating  the  power  significant 
of  the  purpose  of  the  testator  that  it  should 
have  the  effect  whidi  was  expressed  by  the 
words  as  there  used  to  create  it,  and  that  there 
was  no  intent  to  qualify  or  restrict  it  or  the 
discretion  of  the  donee  in  its  execution.  And 
this  was  reasonably  consistent  with  the  rela- 
tion, as  treated  by  him,  between  the  donor  and 
donee  of  the  power  and  the  situation  then 
and  later,  as  it  may  have  appeared  to  and 
been  anticipated  by  the  testator.  He  was  an 
intelligent  man,  and  had  accumulated  a  large 
estate.  He  and  his  adopted  daughter  were, 
other  than  the  servants,  the  only  members  of 
his  family.  By  other  portions  of  the  will 
he  made  provision  for  his  sisters.  The  donee 
of  the  power  was  of  the  generation  of  tbcir 
children,  and  was  likely,  during  her  life,  to 
see  an  increase  of  their  descendants.  At  the 
time  of  the  death  of  the  testator  in  1871  his 
three  sisters,  all  their  children,  and  one 
grandchild  were  living:  and  at  the  time  the 
testatrix  made  her  wiu  in  1880,  and  of  her 
death  in  1884,  there  were  several  of  the 
grandchildren  of  the  sisters,  as  the  testa- 
tor may  have  anticipated.  Whatever  other 
causes  may  have  led  the  testator  to  create  the 
power  as  he  did,  it  is  not  unreasonable  to  as- 
sume that  it  was  in  view  of  the  situation 
which  might  be  presented  to  the  testatrix  up- 
on the  increase  during  her  life  of  tiie  descend- 
ants of  his  sisters  that  tJie  term  **  lawful  is- 
sue" was  there  used,  as  it  appears  to  have 
been,  in  its  unrestricted  or  broadest  sense,  to 
embrace  them  within  the  scope  of  the  power, 
instead  of  confining  its  execution  to  their 
children.  These  views  lead  to  the  conclusion 
that  within  the  ranee  of  the  power  of  ap- 
pointment of  Mary  Hopeton  Ihiike  were  all 
the  descendants  or  Uiose  sisters  living  at  the 
time  of  her  death ;  that  in  her  discretion  she 
could  lawfully  appoint  the  property  to  all 
or  any  or  either  of  them,  .and  in  such  shares 
as  she  saw  fit ;  and  that  the  execution  of  the 
power  by  her  will  was  valid. 

The  Judgment  should  be  cMrmed. 

All  concur,  except  Fouett»  Oh,  J.,  and 
Haigflftt  and  Brown*  JJ.,  dissenting. 

FoUett,  Oh,  /.,  dissenting: 

The  sole  question  involved  m  this  appeal 
is  whether  the  term  **  the  lawful  issue  of  my 
said  sisters  "  includes  the  sister's  grand- 
children, whose  parents  were  livine  at  the 
death  of  Mary  Hopeton  Drake.  K  It  does, 
this  action  must  fail,  but,  if  it  does  not,  it 
is  well  brought.  The  word  **  issue"  has  not 
a  precise  meaning  in  the  English  language 
as  spoken  or  as  written.  The  word  is  more 
frequently  used  to  denote  ''children,"  but  it 
is  often  intended  to  embrace  all  of  the  de- 
scendants of  the  ancestor  referred  to.  Neither 
has  the  word  a  precise  legal  meaning,    for 
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sometimes  it  has  been  held  to  embrace  child* 
ren  only,  and  at  others  all  lineal  descendants, 
near  and  remote.    In  the  earl  ier  English  case» 
it  was  held  that  the  primary  meaning  of  the 
word  was  *'all  descendants,"  and  its  second* 
ary  meaning  ''children."    Leigh  v.  Nori>ury, 
18  Yes.  Jr.  840 ;  Bote  v.  Boet,  20  Beav.  645 ;. 
Doe  y.  Rucastle,  8  C.  B.  880 ;  Balph  v.  Car- 
rick,  L.  R.  11  Ch.  Div.  886 ;  Morgan  v.  Thom- 
as, 9  Q.  B.  648-646;  Maddoek  v.  Legg,    25- 
Beav.  681 ;  Be  Jones'    Trust,  28  Beav.  242 ; 
Hawkins,  Wills,  87.    But  this  definition  has- 
not  passed  unchallenged.  Kent  says,  (4  Com. 
278:)    ''The  term  'issue'  may  be  used  either 
as  a  word  of  purchase  or  of  limitation,  but 
it  is  generally  used  by  the  testator  as  syn- 
onymous with  'child*  or  'children.*  "   Judg& 
Redfield  in  bis  learned  work  on  Wills,  says : 
"It  seems  to  us  that  the  term  'issue'  in  its- 
primar^r  signification  imports  'children, '  and 
that  it  is  a  secondary  meaning  by  which  it 
has  been  held  to  include  the  issue  of  issue  in 
an  indefinite  descending  line.    It  is  suscep- 
tible, more  naturally  than  'children, '  of  in* 
eluding  all  descendants;  but  the  primary 
sense  certainly  is  that  of  direct  issue,  and  it 
is  only  in  a  secondary  sense  that  it  also  in- 
cludes remoter  descendants,  as  the  issue  of 
issue."    2  Redf.  Wills,  8d  ed.  37,  88,  noU- 
5.    In  Freeman  v.  Parsley,  8  Ves.  Jr.  421,  tho 
chancellor,  in  applying  the  rule  that  the  word 
" issue, "  included  grandchildren,  and  allowed 
them  to  take  in  competition  with  their  par* 
ents,  said :   "  In  the  common  use  of  language* 
as  well  as  the  application  of  the  word  'issue' 
in  wills  and  settlements,   it  means  ali  in* 
definitely.    I  very  strongly  suspect  that  in 
applying  that  to  this  will  I  am  not  acting 
according  to  the  intention,  but  I  do  not  know 
what  enables  me  to  control  it.     If  a  medium 
could  be  found  between  a  total  exclusion  of 
the  grandchildren  and  the  admission  of  them 
to  share  with  the  parents, — the  nearest  objects 
of  the  testator, — tliat  would  be  nearer  the  in- 
tention, as  by  letting  in  those  whose  parents 
were  deceased  to  take  the  share  the  parents, 
if  living,  would  have  taken;  but  that  con- 
struction would  be  setting  up  my  own  con- 
jecture against  the  obvious  sense  of   the 
words.     When  you  put  the  question  whether 
he  means  all  these  grandchildren  should  take 
with  their  parents,  I  think  he  would  say  he- 
did  not ;  yet,  if  he  was  asked  the  otlier  way, 
if  it  should  go  to  the  survivor  while  there- 
was  a  descendant,   I  am  equally  clear  he 
would  not  have  given  it  to  the  survivor. 
They  are,   therefore,    all   entitled."    Jttdg0> 
Redfield,  commenting  on  the  case  last  cited, 
said :    "This  admission  of  so  experienced  an* 
equity  judge  goes  far  to  convict  the  English 
rule  of'  having  perverted  the  intention  of 
testators  in  the  majority  of  instances.    There 
can  be  no  question  that,  in  the  great  majority 
of  cases,  say  ninety -nine  in  a  hundred,  where 
testators  have  given  estate  to  children,  or  to- 
them  and  their  issue,  they  do  have  in  mind 
the  precise  distinctions  adverted  to  above,  and 
intend  the  issue  to  take  only  by  way  of  sub- 
stitution for,  and  not  in  competition  with, 
the  ancestor.     It  might,  therefore,  seem  more 
just,  and  surely  more  frank  in  the  courts,  to 
change  the  rule  of  construction  by  a  sweeping 
overruling  of  _the  former  caso^,  than  to  at« 
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tempt  to  reach  the  eame  practical  result  by 
a  multiplicity  of  exceptions,  every  one  of 
which  nemonstrates  the  fallacy  of  the  rule. 
In  saying  this  wc  only  intend  that,  if  the 
courts  could  restore  the  term  issue'  to  its 
primary  sense  of  'children/  and  treat  its  ex- 
tension so  as  to  include  all  descendants  as  a 
secondary  signiflcation.  it  might  enable  them 
to  escape  some  of  the  refinements  into  which 
they  are  driven  at  present,  in  consequence  of 
the  early  Englisli  cases  having  established  tho 
opposite  construction.''  2  Kedf.  Wills,  8d 
ed.  30,  noU  9, 

The  only  facts  found  by  the  trial  court 
which  are  claimed  by  the  counsel  for  either 
party  to  throw  any  light  upon  the  intention 
of  the  testator  in  respect  to  the  persons  whom 
he  intended  to  include  within  the  term  **  law- 
ful issue  of  his  sisters"  are  contained  in 
the  twenty-second  finding :  "  Ttoenty -second. 
That  the  said  testatrix,  Mary  Hopeton  Drake, 
was  treated  by  the  said  James  Drake  as  his 
daughter,  and  it  was  understood  in  his  family 
that  she  was  his  illegitimate  daughter;  that 
lie  maintained  and  educated  her,  and  on  her 
leaving  school  at  the  age  of  twenty  ^ears,  in 
or  about  the  year  1880,  she  went  to  live  with 
him,  and  continued  to  reside  with  him  until 
his  death  in  the  year  1871 ;  that  durin/;  all 
that  period  he  displayed  great  affection  for 
lier,  and  she  had  not  been  treated  hj  his 
sisters  and  their  children  with  the  cordiality 
and  affection  which  they  had  shown  towards 
each  other."  This  finding  seems  to  throw 
little  or  no  light  upon  the  sense  in  which  the 
testator  intended  to  use  the  disputed  term, 
and  its  meaning  must  be  arrived  at  from  the 
face  of  the  will.  If  the  words  of  the  power 
be  considered  apart  from  the  words  of  the 
gift  over  in  default  of  the  execution  of  the 
power,  the  term  **  lawful  issue"  is  not  limited 
4)r  qualified,  and,  under  the  English  cases, 
it  would  include  the  remote  descendants  of 
the  deceased  sisters  of  the  testator,  even 
thoufch  such  remote  descendants  had  parents 
living.  But  in  determining  the  meaning  of 
the  term  it  is  our  duty  to  examine  the  sense 
in  which  it  was  used  in  other  parts  of  the 
will.  By  the  ninth  clause,  which  contains 
the  power  pursuant  to  which  the  appointment 
was  made,  there  is  a  gift  over  in  default  of 
appointment  in  the  following  language :  **I 
hereby  give  and  devise  the  said  last-men- 
tioned eleven  dwelling-houses  and  lots  of 
lan.d  to  my  sisters  above  named,  and  to  their 
lieirs  and  assigns,  from  and  after  the  death  of 
the  said  Mary  Hopeton  Drake,  forever,  to  be 
divided  among  my  said  sisters  in  equal 
shares;  and,  in  case  of  the  death  of  any  or 
«ither  of  my  said  sisters  during  the  lifetime 
of  the  said  Mary  Hopeton  Drake,  leaving 
lawful  issue,  ancl  then  in  such  case  last  men- 
tioned the  said  issue  of  each  one  so  dying 
sliall  take  the  share  or  part  thereof  which  the 
parent  of  such  issue  would  have  taken  if  sho 
had  survived. "  Bv  the  language  of  the  devise 
over  it  is  apparent  that  the  testator  did  not 
contemplate  that  his  bounty,  in  default  of 
issue  of  Mary  Hopeton  Drake,  and  of  an  ap- 
pointment by  her,  was  to  extend  beyond  (1) 
his  sisters;  (2)  their  children;  and  that  the 
term  "*  lawful  issue"  embraced  only  the  child- 
ren of  his  sisters.     The  words  provide  that 
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the  issue,  in  case  of  the  parent's  death, 
should  take  the  parent's  share,  and  the  word 
**  parent"  plainly  refers  to  the  three  sisters. 
The  parents  of  such  issue  are  referred  to  as 
of  the  feminine  gender,  evidently  meaning 
his  three  sisters.  In  this  instance,  at  least, 
the  testator  did  not  intend  that  descendants 
of  his  sisters  more  remote  than  their  children 
should  become  the  objects  of  his  bounty. 

In  determining  the  meaning  of  the  words 
''lawful  isisue,"  as  used  in  tne  power,  we 
may  inquire  if  a  definite  meaning  has  been 
given  to  them  in  other  parts  of  the  will. 
When  a  different  meaning  has  been  ^iven  in 
independent  clauses  relating  to  distinct  de- 
vises and  to  different  persons,  such  meaning 
is  not  necessarily  controlling.  Garier  v. 
BentaU,  2  Beav.  551;  Hedges  v.  Harpur,  9 
Beav.  479 ;  Waldron  v.  BruUer,  22  Beav.  284. 
But  when  the  term  has  been  given  a  meaning 
in  a  devise  of  the  same  subject,  and  with 
reference  to  the  same  devisees,  it  is,  in  ^e 
absence  of  other  circumstances,  controlling. 
In  PcUmer  v.  Ham,  84  N.  Y.  516,  the  will 
under  construction  contained  the  following 
bequest :  *"  To  divide  the  sum  of  $20, 000  into 
as  many  shares  as  there  shall  be  lawful  issu« 
of  my  deceased  nephew,  Matthew  Horn,  lir- 
ing  at  my  death,  and  to  invest  the  same,  and 
apply  the  interest  and  income  from  each  of 
said  sliares  to  the  use  of  each  of  the  said 
children,  respectively,  and,  as  they  respect- 
ively depart  this  life,  to  pay  over  the  princi- 
pal of  said  share  to  their  lawful  issue,  share 
and  share  al i ke. "  When  the  wi  1 1  was  execut- 
ed, and  when  the  testatrix  died,  three  child- 
ren of  the  aforesaid  deceased  nephew  were 
living ;  but  before  the  execution  of  the  will  a 
daughter  of  said  nephew  had  died  leaving 
two  children,  who  survived  the  testatrix. 
The  children  of  the  deceased  daughter  assert- 
ed that  they  were  included  in  the  term  "law- 
ful issue, "  and  were  entitled  to  a  share ;  but 
it  was  held  that  the  words,  *'each  of  the  said 
children,  respectively,"  limited  the  word 
"* issue"  to  the  children  of  the  deceased 
nephew,  and  that  the  grandchildren  were  not 
embraced  within  the  term  ** lawful  issue.* 
In  discussing  the  question,  the  learned  Judge, 
who  spoke  for  a  unanimous  court,  said: 
'*  The  word  'issue  is  an  ambiguous  term.  It 
may  mean  descendants  generally,  or  merely 
clii  Idren  ;  and  whether.  In  a  will,  it  shall  be 
held  to  mean  the  one  or  the  other  depends 
upon  the  intention  of  the  testator  as  derived 
from  the  context  of  the  entire  will,  or  such 
extrinsic  circumstances  as  can  be  considered. 
Doe  V.  BueagOe,  8  G.  B.  876 :  Ralj^  v.  Car- 
rick,  L.  R.  11  Ch.  Div.  878 ;  EaH  of  CkgfordY. 
Churchill,  8  Yes.  &  B.  59,  67.  In  England, 
at  an  early  day,  it  was  held,  in  its  primary 
sense,  when  not  restrained  by  the  context,  to 
be  coextensive  and  synonymous  with  'de- 
scendants, '  comprehending  objects  of  every 
degree.  But  it  came  to  be  apparent  to  J  udges 
there  that  such  a  sense  given  to  the  term 
would,  in  most  cases,  defeat  the  intention  of 
the  testator,  and  hence  in  the  later  cases  tiiere 
is  a  strong  tendency,  unless  restrained  by  the 
context,  to  hold  that  it  has  the  meaning  of 
'children. '  It  will,  at  least,  be  held  to  have 
such  meaning  upon  a  slight  indication  in 
other  parts  of  the  will  that  such  was  the  in- 
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tentioQ  of  the  testator.  2  Jannan,  Wills, 
Rand.  &  T.  ed.  685:  2  Redf.  Wills,  2d  ed. 
84.  87,  and  note.  And  substantially  the  same 
rule  of  construction  prevails  in  this  country. 
In  4  Kent,  Com.  278,  in  a  note  the  learned 
chancellor  laid:  *The  term  "issue**  may  be 
used  either  as  a  word  of  purchase  or  of  limit- 
ation, but  it  is  generally  used  by  the  testator 
as  synonymous  with  "child  or  children."  *  " 
Palmer  v.  Eom,  84  N.  Y.  516 ;  Palmer  v. 
Ihtnham,  125  N.  Y.  68.  In  Mtoards  v.  Ed- 
foards,  12  Beav.  07,  the  testator  had  three  un- 
married daughters,  Mary,  Marianne,  and 
Ann.  To  Mary  he  gave  the  use  for  life  of 
£1,000,  in  case  she  married;  to  Marianne, 
tlie  use  for  life  of  £700,  in  case  she  married ; 
to  Ann  the  use  for  life  of  the  residue  of  the 
estate,  in  case  she  married;  the  remainder 
over  in  each  case  ''to  be  divided  among  her 
lawful  issue. "  Ann  and  Mary  died  unmar- 
ried ;  Marianne  married,  and  had  seven  child- 
ren, three  of  whom  died  before  their  mother. 
One  of  the  four  surviving  children  had  four 
children,  who  claimed  to  participate  in  the 
fund  upon  the  ground  that  they  were  In- 
<;luded  within  the  word  ''issue.*  In  a  sub- 
sequent part  of  the  will  the  testator  provided 
that,  in  default  of  issue,  of  all  his  daugh- 
ters, the  sums  bequeathed  to  them  for  fife 
should  be  equally  divided  amon^  all  the 
children  of  T.  R.  and  J.  A. ,  and,  in  default 
of  ''lawful  issue"  of  either  of  them,  the 
whole  to  be  divided  equally  among  the 
**  children  of  the  other,  *^  share  and  share 
alike.  It  was  held  that,  though  the  word 
"  issue"  was  used  equivocally  in  the  first  part 
of  the  will,  in  the  subsequent  part  it  was 
used  as  meaning  "children,"  and  it  was  held 
that  it  must  be  assumed  that  it  was  used  in 
the  same  sense  in  all  parts  of  the  instrument. 
The  same  rule  was  stated  and  applied  in 
Jihodea  v.  Modes,  27  Beav.  413.  In  Robin- 
son y.  SykeSf  28  Beav.  40,  it  was  held  ''that, 
though  the  word  'issue*  is  nomen  generalis- 
simum,  and  includes  all  the  remotest  descend- 
ants, nevertheless,  held  that,  where  issue 
are  x)ointed  out  as  persons  to  take,  with  ref- 
erence to  the  share  of  the  parent,  a  ffift 
which,  so  far  as  regards  the  parent,  fails, 
thev  take  on  the  principle  which  may  be 
called  a  'quasi  representative  principle  ;*  that 
is,  that  the  children  of  each  parent  whose 
ahare  fails  take  that  parent's  share,  but  not 
admitting  the  grandchildren  to  take  in  com- 
petition with  the  children,  to  participate  in 
the  share  of  that  deceased  parent.**  The 
same  rule  was  held  in  Boss  v.  Boss,  20  Beav. 
«45. 

As  before  shown,  when  the  testator  was 
providing  for  a  disposition  of  these  eleven 
lots,  in  default  of  issue,  and  of  an  appoint- 
ment, the  term  "lawful  issue"  was  so  limited 
that  it  only  included  the  children  of  the  sis- 
ters, and  it  provided  that  such  children 
should  take,  representatively,  the  children 
of  each  parent  her  share.  Unless  there  is 
something  in  other  parts  of  the  will  which 
leads  to  the  conclusion  that  the  testator  in- 
tended by  those  same  words  to  authorize  the 
appointee  of  the  power  to  execute  it  in 
favor  of  all  of  the  descendants  of  the  sisters, 
near  or  remote,  it  must  be  held  that  she  was 
limited  in  her  choice  to  the  sisters  and  their 
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children,  and,  in  case  any  of  the  children 
were  dead,  to  their  children.  In  the  fourtli, 
fifth,  and  sixth  clauses  of  the  will  the  tes- 
tator devised  to  each  of  Lis  sisters  a  house 
and  lot  for  life,  with  remainder  over  in  each 
case,  in  the  following  language:  "From 
and  immediately  after  the  death  of  the  said 
[sister,]  to  her  lawful  issue  forever,  to  be 
divided  equally  between  them  in  case  they 
should  be  of  equal  degrees  of  consanguinity, 
and,  in  case  they  should  be  of  unequal  de- 
grees of  consanguinity,  then  the  issue  of 
each  deceased  parent  to  take  the  share  which 
the  parent  of  such  issue  would  have  been 
entitled  to  if  he  or  she  had  been  then  sur- 
viving." By  these  clauses  the  testator  gave 
a  life  estate  to  each  sister,  and,  aft^r  ber 
death  to  her  lawful  issue.  It  is  plain  that 
the  word  "issue"  was  not  here  used  in  the 
sense  of  "children"  only,  for  it  provides  that, 
if  they  (issue)  should  be  of  unequal  de- 
trrees  of  consanguinity,  the  issue  of  each 
deceased  parent  should  take  the  share  of 
such  parent.  Clearly  the  term  "issue"  in 
the  fourth,  fifth,  and  sixth  clauses  was  used 
representatively,  the  testator  not  intending 
that  children  should  take  to  the  exclusion 
of  or  concurrently  with  their  parents. 

By  the  eighth  clause  of  the  will  the  tes- 
tator empowered  Mary  Hopeton  Drake  to  ap- 
point an^y  or  all  of  the  eleven  houses  and 
lots  devised  to  her  for  life  in  the  seventh 
clause  to  any  or  all  of  her  lawful  issue,  but, 
in  case  she  failed  to  so  appoint,  and  left 
lawful  issue  her  surviving,  the  remainder 
over  was  disposed  of  as  follows:  "To  the 
said  Mary  Hopeton  Drake,  during  her  nat- 
ural life,  to  her  said  lawful  issue  from  and 
immediately  after  her  death,  forever;  and, 
if  such  issue  shall  consist  of  more  tlian  one 
person,  and  shall  be  of  equal  degrees  of 
consanguinity,  then  the  said  estate  hereby 
given  and  devised  to  them  is  to  be  divided 
among  them  in  equal  shares:  and,  if  such 
issue  shall  consist  of  persons  of  unequal  de- 
grees of  consanguinity,  then  the  issue  of 
any  deceased  parent  shall  take  the  share 
which  the  said  parent  of  such  issue  would 
have  taken  if  he  or  she  had  been  then  sur- 
viving." In  this  clause  the  testator  plainly 
intended  that,  if  Mary  Hopeton  Drake  left 
lawful  issue,  and  failed  to  appoint  as  be- 
tween them,  that  the  houses  should  pass  to 
her  descendants,  near  and  remote,  upon  the 
principle  of  representation ;  the  children  of 
each  deceased  parent  taking  the  parent's 
share.  In  the  fourth,  fifth,  ana  sixth 
clauses  the  testator  provided  for  the  same 
persons — ^his  sisters  and  their  descendants — 
that  he  provided  for  contingently  by  the 
ninth  clause,  and  no  sufficient  reason  ap- 
pears upon  the  face  of  the  will  or  upon  the 
facts  found  to  lead  us  to  the  conclusion  that 
he  intended  by  the  words  "lawful  issue,"  as 
used  in  the  power,  to  embrace  all  descend- 
ants, and  in  all  other  parts  of  the  will  that 
he  used  the  term  in  a  different  and  more  re- 
stricted sense.  It  follows  that  the  at- 
tempted execution  of  the  power  by  Mary 
Hopeton  Drake  as  to  seven  of  the  eleven 
houses  and  lots,  was  invalid,  and  they  pa.<«, 
under  the  devise  over,  one  half  to  the  child- 
ren of  Susan  A.  Drake  and  one  half  to  the 
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children  of  Bareh  A.  Lawrence.  The  counael 
for  the  appellant,  in  bis  brief,  does  not  ask 
for  a  judgment  absolute,  but  for  a  reversal 
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and  a  new  trial,  which  diould  be  gnnted» 
with  costs  to  abide  the  eveak 
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1.   The  fhct  that  «iilt»  to  reatraln  the 
Qsnrpatioii  of  corporate  powers  must 
be  brought  by  the  state  does  not  prevent 
an  individual  from  attacking  the  right  of  a  oop- 
poratlon  to  enjoy  a  certain  rranchise  to  an  ac- 
tion to  recover  damages  for  injuries  to  his 
business  by  acts  of  the  corporation  which  are 
alibied  to  be  uUra  vires. 
8.  Electricity  may  be  used  as  the  mo- 
tive power  of  a  street  raUway  under  a 
statute  authorizing  the  use  of  "hoise,  animal, 
or  any  mechanical  or  other  power   .   .   .   ex- 
cept the  force  of  steam,"  although  at  the  time 
when  the  Act  was!passed  such  railways  were  run 
exclusively  by  animal  power  and  the  method  of 
operating  them  by  electricity  had  not  been  in- 
vented. 
8.   The  choice  of  horses  as  the  motlwe 
power  of  astreet  railway  is  not  Irrew- 
ocableundera  statute  authoriztogthe  power 
of  *'horsee,  animals,  or  any  mechanical  or  other 
power  .   .   .    except  the  force  of  steam,'*  and 
electricity  may  be  subsequently  subsUtuted  If 
the  necessary  permission  is  obtatoed  from  city 
.  authorities. 

4.  The  statutory  rl^rhtof  astreet  rail^ 
way  company  to  dhmnge  its  motive 
power  althouffh  not  yet  exercised  is 
preserwed  by  the  terms  of  a  subsequent  stat- 
ute which  declares  that  it  shall  not  interfere 
'with,  repeal,  or  invalidate  any  rights  thereto- 
fore acquired. 
6.   A  telephone  company  which  has  ob- 
tained a  ftvAchise  to  use  astreet  upon 
the  express  condition  that  it  sliall  not 
obstruct  or  interfere  with  the  enjoy- 
ment of  the  flranchises  of  a  street  rail- 
way company  cannot  have  an  injunction 
against  the  use  of  the  single  trollOy  propulsion 
by  the  street-car  company  although  the  electric- 
ity thereby  discharged  toto  the  ground  toter- 
feres  with  the  operation  of  the  telephone  Une 
where  this  could  be  avoided  only  by  a  complete 
change  of  the  street-railway  system  and  the  use 
of  motors  which  are  more  expensive,  more  dan- 
gerous, and  lees  useful  and  efficient. 
6.    An  extra  allowance  of  costs  may  be 
panted  in  the  discretion  of  the  court 
on  the  denial  of  an  injunction  against  a  street 
railway  company  to  prevent  the  use  of  a  partic- 
ular system  of  electric  propulsion  over  a  part  of 


Its  road  if  there  Is  any  evidence  to  the  moving 
papers  tendtog  to  establish  the  value  of  such  use. 

(October  U,  189B.) 

APPEAL  by  defendant  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
Third  Department,  reversing  a  Judgment  en- 
tered in  the  oflBce  of  the  clerk  of  Albany 
County  upon  the  report  of  the  referee  to  favor 
of  defendant  in  an  action  brought  to  restrain 
defendant  from  operating  its  street  railroad 
by  the  single  trolley  electric  system  of  pro- 
pulsion; and  also  appeal  by  defendant  from 
an  order  of  the  General  Term  affirming  an 
order  of  a  Special  Term  for  Albany  County 
denying  defendant's  application  for  an  exua 
allowance  of  costs.    Reversed. 
The  facts  are  stated  to  the  opinion, 
Mr.  John  S,  Wise,  for  appellant: 
I.    The  appellant  railway  company,  as  ear- 
ly as  186a,  was  admitted  mto  the  streets  of 
Albany  as  a  street  railway,  with  power  "to 
transport  by  the  power  of  horses,  animals,  or 
any  mechanical  or  other  power,  or  the  com- 
bination of  them." 

This  was  notice  to  the  world,  fifteen  yean 
before  the  discovery  of  the  telephone,  that  the 
railroad  company  might,  whenever  it  chose, 
use  any  propulsive  agency  but  steam,  then 
or  thereafter  in  lawfuluse  as  a  motive  power. 
Pitttbvrgh  Junction  B,  Co^e  App.  4  Cent 
Rep.  263, 122  Pa.  680. 

Street  railways  enjoy  the  easement  of  the 
public  highway  for  purposes  of  public  travel, 
in  the  stnct  line  of  the  original  objecU  for 
which  the  public  highway  was  dedicated. 

PeopU  V.  Kerr,  27  K  Y.  204;  MaJuu^  v. 
Bvshmek  B,  Oo.  91  N.  Y.  148,  43  Am.  Rep. 
661;  Husenerv.  BrooUyn  OityB.  Oo.  114  N.  Y. 
487;  CindnnaU  A  S,  G,  A.  St.  B.  Co.  v.  Cwnr 
mineviUe,  14  Ohio  St.  546;  Bobart  t.  JtUwur 
hte  R  Co.  27  Wis.  IW,  9  Am.  RfP.  461; 
ffindimany.  Patereon  Horse  K  Co.  17 ».  J. 
Eq.  76,  86  Am.  Dec.  252;  Brigge  ▼.  Lewiston 
dtA,  Eorse  B.  Co.  79  Me.  868. 

Electric  railways  are  nothing  but  w  i™" 
provement  upon  street  railways  propelled  by 
horses  or  other  antecedent  motive  power,  and 
occupy  the  highways  with  exactly  the  same 
rights  as  were  enjoyed  by  street  railways  §o 
propelled,  before  electric  propulsion  was  »■ 
sorted  to. 

See  Mt.  Adams  A  E.  P.  Inclined  B.  Co.  v.  TW ft- 
slow,  20  Ohio  L.  J.  425;  Peo]^  v.  Kerr,  supra; 
WiUiamsY.  New  York  Cent.  B.  Op.  16  N.  Y. 

I     11    The  public  highways  were  not  ongi- 


NoTV.~The  decision  in  the  above  case  would 
seem  to  be  sufficient  to  establish  the  law  as  there 


&  Teleg.  Oo.  v.  United  Electric  R.  (Tenn.)  W  L.B. 
A.  544. 


declared,  when  notice  is  taken  of  its  substantial      The  full  marshaling  of  authorities  by  counsel  a 
- ^»».«»4-  «H4-Y.  4-ka  <>oi.i«Af.  iiA<.ioirkna  In  ninnfnnnti    fthown  in  the  briefS  rcuorted  leaves  no  onanoe  w 


agreement  with  the  earlier  decisions  in  Cincinnati 
Inclined  Plane  B.  Oo.  v.  City  &  S.  Teleg.  Asso.  12 
L.  R.  A.  684, 48  Ohio  St.  890,and  Cumberland  Teleph. 

I7L.R.A. 


shown  in  the  briefs  reported  leaves  no  chance  to 
add  anything  by  way  of  annotation* 


See  also  20  L.  R.  A.  821 ;  26  L.  R.  A.  281 ;  35  L.  R.  A.  859. 
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nally  dedicated  /or  the  purposes  of  telcgrapb 
and  telephone  poles. 

The  law  under  which  the  telegraph  compa- 
nies are  organized  grants  them  no  co-ordinate 
rights  with  travelers  upon  the  public  high- 
way, but  assigns  them  to  a  secondary  and 
subordinate  position. 

Bktnehard  v.  Western  XT,  Teleg.  (Jo.  60  N.  Y. 
510;  Knox  v.  New  York,  65  Barb.  404;  Story 
Y.2f€W  TtnicEUv.  5L  a>.  90  N.  Y.  122,  48  Am. 
Bep.  146;  Bheldou  y.  Western  U.  TeUg,  Oo,  51 
Run,  501;  Metropolitan  Teleph.  dt  Teleg,  Oo,  y. 
Colviea  Lead  Co.  18  Jones  &  S.  488;  TuUle  y. 
Brush  Electric  JUyminaiing  Co,  18  Jones  &  8. 
464;  Bmiih  y.  Western  C,  Teleg.  Co,  2  Ohio  C. 
C.  269;  Mt.  Adams  db  E.  P.  Inclined  R,  Go.  v. 
Winslow,  supra;  Board  of  Trade  Teleg.  Go,  y. 
Bamett,  107  El.  507;  WUlis  y.  Erie  TOeg.  <§ 
Teleph.  Oo,  87  Minn.  347;  Hewett  y.  Western  U. 
TOeg,  Co,  4  Mackey,  424;  Western  U.  Teleg, 
Co,  y.  WiUiams,  86  Va.  696;  Dill.  Mun.  Corp. 
4th  ed  §§  698,  698a. 

in.  This  being  the  undoubted  legal  status 
of  the  two  corporations  upon  the  highway, 
the  whole  conflict  between  them  arises  from 
the  fact  that  both  use  the  grounded  circuit  of 
electricity. 

To  mamtain  its  contention  to  an  exduslve 
easement,  plaintiff  must  show  some  express 
or  implied  grant  from  some  source.  It  must 
show  the  boundaries  of  its  title;  it  must  show 
the  source  of  its  title;  and  it  must  show  that 
its  title  is  exclusive. 

Bickok  y.  ffine,  23  Ohio  St  523,  18  Am. 
Rep.  266. 

it  does  not  claim  to  be  the  discoverer  of  the 
grounded  circuit. 

Shaffner,  Telegraph  Manual,  ed.  1859,  p. 
157.  See  also  Prescott,  Electricity  &  Electric 
Telegraph,  ed«  1887,  p.  282;  Noad's  Manual 
of  Electricity,  1869,  p.  772;  8  Daquire, 
•'j^sioue,"  ed.  1867,  p.  832. 

Iv .  iSven  if,  in  the  enjoyment  of  a  common 
right  of  user  of  the  highway,  a  user  in  which 
both  appellant  and  appellee  are  of  equal  dig- 
nity, the  appellant  has  been  guilty  of  a  vio- 
lation of  the  appellee's  rights,  the  way  to 
redress  those  rights  is  not  by  an  injunction. 

Wood  y.  SuUliffe,  2  Sim.  N.  8. 163, 16  Jur. 
75,  8  Eng.  L.  &  Eq.  217;  Irwin  v.  Dixion,  50 
U.  8.  9  How.  10, 18  L.  ed.  25;  Mohawk  Bridge 
Go,  y.  Utiea  dt  8.  B.  Co.  6  Paige,  554,  8  L.  ed. 
1099. 

Admitting  all  the  injuries  set  forth  in  the 
complaint,  uie  damage,  sustained  is  damnum 
absmte  ii^furia, 

JbiUon  V.  Aeme  Oil  Co,  49  Hun,  565;  Frazier 
v.  Brown,  12  Ohio  St.  294;  Pennsylvania  Goal 
Go.  y.  SaTiderson^  4  Cent.  Bep.  475,  118  Pa. 
141,  57  Am.  Rep.  445;  Pennsylvania  B,  Co.  y. 
Marehant,  12  Cent.  Rep.  261,  119  Pa.  541; 
Cassady  v.  Cavenor,  87  Iowa,  300. 

Mr.  Hareas  T.  Hun*  also  for  appellant: 

A  construction  of  the  Enabling  Statute  of 
1862,  which  would  limit  it  to  methods  of  mov- 
ing its  cars  that  were  known  at  the  time 
of  the  passage  of  that  Act,  and  preclude 
the  adoption  of  any  new  and  improved 
method  of  pnropulsion,  would  be  contrary  to 
public  poli<^,  and  detrimental  in  every  re- 
spect to  the  public  interests. 

1  Morawetz,  Priv.  Corp.  p.  66,  §  865;  Be 
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Buffalo,  68  N.  Y.  167;  Norwich  y.  Norfolk  B. 
Co.  4  El.  &  BL  433. 

The  railroad  by  having  used  horse  power  is 
not  precluded  from  subs^uently  adopting  an- 
other and  better  method  of  propulsion. 

EestonviUe,  M.  AF.  Pass.  B,  Co.  y.  Philadel^ 
phia,  89  Pa.  210;  Fowler  v.  Pratt,  11  Vt.  369; 
Whipple  y.  WalpoU,  10  N.  H.  138;  Bruce  v. 
Delaware  A  H,  Canal  Co,  19  Barb.  371;  Selden 
y.  Delaware  A  H,  Canal  Co,  24  Barb.  362,  29 
K  Y.  641;  Johnson  v.  VUca  Water- Works  Go. 
67  Barb.  415. 

It  was  not  necessary  to  obtain  the  consent 
of  the  railroad  commissioners. 

New  York  Cable  B.  Co.  v.  New  York,  6  Cent 
Rep.  56,  104  N.  Y.  1. 

A  technical  failure  to  comply  with  the  con- 
dition imposed  by  statute  upon  the  exercise  of 
a  franchise  can  only  be  taken  advantage  of  by 
the  state. 

Heerman  y.  Beef  Slough  Mfg,  B.  L,  D.  dk 
Transp,  Oo.  8  Biss.  834;  2  Morawetz,  Priv. 
Corp.  g§  988,  1030;  Be  New  York  Elev.  B.  Co. 
70  K  Y.  838. 

The  plaintiff's  right  to  introduce  its  tele- 
phone system  into  the  territory  already  occu- 
pied by  the  defendant  was  subsequent  in  time 
and  subordinate  in  law  to  the  rights  claimed 
by  the  defendant. 

Mahady  y.  Bus/iwiek  B.  Co,  91  N.  Y.  148. 

The  use  of  a  street  by  a  telephone  company 
is  not  a  use  for  highway  purposes. 

Metropolitan  Tdeph.  dt  Teleg,  Go,  y.  Colwell 
Lead  Go,  18  Jones  &  S.  488.  See  also  Sheldon 
y.  Western  U.  Teleg,  Co.  51  Hun,  591;  Blancli- 
ard  y.  Western  U,  Teleg,  Co,  60  N.  Y.  510. 

The  plaintiff  could  not  by  its  Incorporation 
destroy  rights  already  vested  in  the  defendant. 

Harlem  Bridge,  M.  A  F,  B,  Co.  v.  Southern 
Boulevard  B.  Go.  41  Hun,  553;  Be  Buffalo, 
supra. 

The  plaintiff  claims  an  exclusiye  right  in  the 
earth  and  air. 

No  such  exclusive  right  has  been  given  to 
the  plaintiff. 

^raeuse  Water  Co.  y.  Syracuse,  5  L.  R  A. 
646,  116  K  Y.  167.  See  Charles  Biver  Bridge 
Proprs,  y.  Warren  Bridge  Proprs,  36  U.  S.  11 
Pet.  420.  9  L.  ed.  773;  Lehigh  Water  G<fs  App, 
102  Pa.  515;  Washington  dt  B.  Tump,  Co.  v, 
Maryland,  70  U.  S.  3  Wall.  210,  18  L.  ed. 
180. 

The  owners  of  the  land  affected  alone,  if 
any  on^,  can  sue  to  prevent  the  electric  cur- 
rent being  discharged  into  it. 

ffussner  y.  Brooklyn  City  B.  Co,  114  N.  Y. 
433. 

The  injury  complained  of  by  the  plaintiff  is 
damnum  absque  injuria. 

Lansing  v.  Smith,  8  Cow.  146;  Badcliffy. 
Brooklyn,  4  N.  Y.  195,  53  Am.  Dec.  357;  Bell- 
inger Y,  New  York  Gent,  B.  Go.  23  N.  Y.  42; 
Mover  v.  New  York  Cent,  db  H.  B.  B.  Go.  S8 
N.  Y.  851;  mine  v.  New  York  Gent.  &  H.  B, 
B.  Co.  2  Cent.  Rep.  116.  101  N.  Y.  98,  54  Am, 
Rep.  661;  Hussner  y.  Brooklyn  City  B,  Go. 
supra;  Corey  v.  Buffalo,  C.  dt  N.  Y.  B.  Co,  23 
Barb.  482;  Arnold  v.  Hudson  Biver  B,  Co.  49 
Barb.  108;  Cuddeback  v.  Delaware  d  H.  Canal 
Go.  20  K  Y.  Week.  Diff.  454;  Synilh  v.  Wash- 
ington, 61  U.  8.  20  How.  135.  15  L.  ed.  858; 
Noi'ihern  Transp.  Co.  of  Ohio  v.  Chicago,  91^ 


See  also  27  L.  R.  A.  236. 
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U.  S.  635, 25  L.  ed.  886;  Dill.  Mud.  Corp.  iih 
ed.  §§  781,  987;  Hammenmith  di  Gity  R,  Co. 
V.  Brand,  L.  R.  4  H.  L.  171. 

The  electrical  system  to  be  used  by  the  de- 
fendant, not  having  been  deflqed  by  the  legis- 
lative authority,  must  be  determined  upon  and 
selected  by  it,  and  ibis  discretionary  power  of 
selection  is  not  subject  to  review  by  the  courts. 

Pained,  Delhi,  6  L.  R  A.  797,  116  N.  Y. 
2^;  Laming  v.  Todan,  87  Mich.  153;  Urq^- 
hart  V.  Ogdensburg,  91  N.  Y.  67,  43  Am.  Rep. 
655;  Ely  v.  Bocfiester,  26  Barb.  188;  Minn  v. 
Jiew  York  Cent,  dt  H.  B.  R  Go.  ^  Run, 
280. 

To  entitle  the  plaintiff  to  recover  damage  al- 
leged to  have  been  caused  by  the  act  oi  the 
defendant,  it  must  show  that  the  act  was  done 
maliciously  or  negligently. 

Haldeman  v.  Bruckhart,  45  Pa.  617,  84  Am. 
Dec.  511;  West  Cumberland  Iron  &  8.  Co.  v. 
Kenyan,  L.  R.  11  Ch.  Div.  787;  Brandy.  Bam- 
m&remith  dt  C.  B.  Cb.  L.  R.  2  Q.  B.  247;  Piatt 
V.  Johmon,  16  Johns.  217,  8  Am.  Dec.  238. 

Mr.  £.  Countryman*  with  Messrs.  Her- 
rick  &  Delehanty,  for  respondent: 

The  plaintiff  was  properly  organized  under 
the  Telegraph  Act,  and  under  such  Act  had 
power  and  authority  to  erect  poles  and  string 
wires  in  the  city  streets. 

N.  Y.  Laws  1848,  chap.  865;  1853,  chap. 
471;  People  ▼.  Metropolitan  Tel^h.  d  TeUg. 
Co.  81  Hun,  596;  Chesapeake  dt  P.  TeUph.  Co. 
V.  Baltimore  dt  0.  7'eleg.  Co.  66  Md.  899,  59 
Am.  Rep.  167;  Wisconsin  Teleph.  Co.  v.  Osh- 
kosh,  62  Wis.  82;  Atty-Oen.  v.  Edison  Teleph. 
Co.  L.  R.  6  Q.  B.  Div.  244,  29  Moak,  Eng. 
Rep.  602. 

The  telephone  company  being  in  possession 
under  the  laws  of  the  state,  acouired  a  vested 
right  to  use  the  strip  of  earth  along  the  line  of 
Its  poles  through  the  streets,  exclusive  of  any 
subsequent  user  destructive  thereof  or,  incon- 
sistent therewith. 

A  franchise  is  a  legal  right  to  use  tangible 
corporate  property  for  profit;  the  franchise  it- 
self is  property  that  cannot  be  taken  or  de- 
stroyed without  compensation. 

1  Waterman,  Corp.  §  174;  Taylor,  Priv, 
Corp.  g  470;  Lewis,  Era.  Dom.  §  180;  Mora- 
wetz,  Priv.  Corp.  §  460. 

The  right  to  use  the  street  is  property,  a 
thing  of  value,  that  cannot  be  taken  without 
compensation. 

People  V.  aBrien,  2  L.  R.  A.  255,  111  N.  Y. 
1. 

If  the  right  to  use  the  streets  be  considered  as 
an  easement,  and  not  as  a  franchise,  the  law  is 
Che  snme. 

[.ewis,  Em.  Dom.  §  142;  Wood,  Nuisances, 
§759. 

Lands  or  property  held  by  a  corporatioB  for 
a  public  use  cannot  be  taken  by  another  corpo- 
ration for  an  inconsistent  use. 

Be  Buffalo,  68  N.  Y.  167;  Be  New  York  L. 
db  F.  B.  Co.  99  N.  Y.  12. 

The  lands  now  occupied  by  the  telephone 
company  having  been  appropriated  for  a  pub- 
lic use,  express  legislative  authority  is  neces- 
sary to  appropriate  them  for  another  purpose. 
General  laws  will  not  answer. 

Prospect  Park  dh  C  i.  B,  Co,  ▼.  WiUiameon, 
91  N.  Y.  662;  Be  New  York,  L.  dt  W.  B.  Co. 
supra. 
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It  is  not  necessary  that  the  property  be 
wrested  from  the  owner  or  occupant  and  physic- 
ally occupied  by  the  new-comer.  If  its  ben- 
eficial use  or  enjoyment  is  interfered  with, 
that  is  a  taking  within  the  meaning:  of  the  law. 

Story  ▼.  New  York  Blev.  B.  Co.  90  N.  Y. 
122;  LahrY.  Metropolitan  Elev.  B.  Co.  ^  Cent 
Rep.  871,  104  N.  Y.  268;  AJbendrath  v.  Man^ 
hattan  B.  Co.  19  Abb.  N.  C.  247. 

Whenever  the  exercise  of  the  right  asserted 
operates  to  destroy  an  easement  incident  to 
real  property.  Or  amounts  to  an  actual  physi- 
cal invasion  of  property  by  some  agency  that 
produces  injury  thereto,  or  imposes  a  burden 
thereon,  that  is  a  taking  of  property. 

Wood.  Nuisances,  2a  ed.  ^  762.  See  ako 
Taylor,  Priv.  Corp.  §§  178-478;  Lewis,  Em. 
Dom.  g  162. 

The  franchise  of  the  defendant  gives  it  no 
right  to  operate  its  cars  through  tiie  city  of 
Albany  by  electricity. 

If,  at  the  time  of  the  passage  of  the  laws  in 
question,  the  defendant  had  no  right  to  erect 
poles,  string  wires  therefrom,  or  operate  its 
road  by  electricity,  it  cannot  do  so  now,  unless 
it  first  procures  the  conspnt  of  the  railroad 
commission  and  the  property  holders.    . 

People  V.  NewianA  L,  R  A.  174,  112  N.  Y. 
896;  liavisY.'New  York,  14  N.  Y.  606,  67  Am. 
Dec.  186;  Endlich,  Interpretation  of  Statutes, 
g  854,  and  cases  cited:  see  also  g  251;  People 
V.  Broadway  B.  Co.  126  N.  Y.  29. 

The  grant  is  to  be  interpreted  in  the  light  of 
the  state  of  things  existing  at  the  time;  and 
electricity  was  not  then  in  use  or  known  as  a 
motor  or  a  propelling  power  for  railroads. 
Nothing  is  said  in  the  statute  about  poles  or 
wires  or  anything  else  that  would  be  necessary 
to  operate  a  road  by  electricity. 

A  thing  within  the  letter  is  not  within  the 
statute  unless  within  the  intention. 

8  American  Rule  of  Construction,  Potter's 
Dwarr.  Stat.  144;  Baltimore  ▼.  Boat,  8  Md.  95, 
68  Am.  Dec.  692;  Brown  ▼.  Plendergast,  7 
Allen,  427;  Peopls  v.  Utiea  Ins.  Co.  15  Johns. 
880,  8  Am.  Dec  248;  Jackson  ▼.  Collins,  8 
Cow.  89;  Bolmes  v.  Carley,  81  N.  T.  290; 
3oyU  V.  Plattsburgh  A  M.  B.  Co.  54,11.  Y.  832, 
18  Am.  Rep.  595;  People  v.  Laeombe,  99  N.  Y. 
49;  Delafsld  v.  Brady,  11  Cent  Rep.  815. 106 
N.  Y.  524;  Piopls  ▼.  New  York  Taa  Oamrs.  95 
N.  Y.  558;  Biggs  v.  Palmer,  5  L.  R.  A.  840, 
115  N.  Y.  506. 

The  grant  must  be  construed  most  strongly 
against  the  party  claiming  under  it,  and  every 
reasonable  doulJt  resolved  adversely  to  it 

PeopU  ▼.  Newton,  8  L.  R.  A.  174, 112  N.  Y. 
899. 

The  erecting  of  poles  in  the  streets  and  the 
swinging  of  wires  therefrom,  is  an  obstruction 
to  the  street,  an  additional  burden  on  the  fee 
of  property  holders,  and  the  common  council 
has  no  right  to  grant  the  privilege  unless  ex- 
pressly authorized  by  statute. 

Daf!is  V.  New  York,  supra. 

There  can  be  no  interference  with  the  streets 
of  a  citv,  however  slight,  in  the  absence  of 
unmistakable  language  from  the  Legislatore 
permitting  it 

Ptople  V.  Thompson,  98  N.  Y.  6;  People  v. 
Newton,  supra/  Newport  ▼,  Newport  lAgtU  Co. 
89  Ey.  458. 

In  any  event  the  defendant  must  lO  UM  its 
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franchise  and  proper^  as  not  unnecessarily  to 
injure  the  property  of  others. 

Bohan  y.  Ibrt  Jervit  Oas  Light  Ot>.  9  L.  R 
A-  711,  122  N.  Y.  18;  Cogm^U  ▼.  New  York, 
If.  H.  A  KB,  Co,  4.  Cent  Rep.  225,  103  N. 
Y.  10:  Brieaon  v.  lA>na  Island  R.  Co.  A.  Cent. 
Kep.  897,  108  N.  Y.  645;  CompbeU  v.  Seaman, 
68  N.  Y.  663,  20  Am.  Dec.  567;  AiHn  v.  West- 
ern &  Oorp.  20  N.  Y.  870;  Baltimore  db  P.  R, 
Co,  ▼.  F^h  Baptist  Church,  108  U.  8.  817, 27 
L.  ed.  7&;  Metropolitan  Asylum  Diet,  Mana- 
gers Y.  HiU,  L.  R  6  App.  Cas.  198. 

Any  one  in  the  lawful  possession  or  enjoy- 
ment of  an  easement  may  have  an  action  for 
the  obstruction  or  disturbances  of  his  rights. 

Noyes  ▼.  Bemphill.  58  N.  H.  586;  Brown  v. 
Bowen,  80  N.  Y.  519,  86  Am.  Dec.  406;  Lan- 
sing  ▼.  WiswaU.  5  Denio,  218;  Stiles  y.  Hooker, 
7  Cow.  266;  Wheeler  ▼.  Qilsey,  85  How.  Pr. 
189. 

And  may  restrain  the  offender  by  injunction. 

Applegate  ▼.  Morse,  7  Lans.  59;  Carleton  v. 
CaU,  56  N.  H.  180;  BlaisdeU  v.  Stephens,  14 
Nev.  17;  Shaffer  ▼.  StaU  Ifat.  Bank,  87  La. 
Ann.  242. 

The  right  to  use  the  earth,  air,  or  waiter,  is  a 

Sualified  one,  and  must  be  exercised  with  a 
ue  reirard  to  the  equal  rights  of  others. 

Prentice  v.  Oeiger,  74  N.  Y.  841. 

The  plaintiff  has  a  right  to  use  the  earth  in 
its  natural  condition,  undisturbed  by  any  un- 
necessary use  which  charges  it  with  a  danger- 
ous element;  and  if  it  is  injured  by  an  im- 
proper use  that  disturbs  that  natural  condition, 
it  has  a  right  of  action  against  the  party  so 
using  it. 

Chapman  ▼.  Bochester,  1  L.  R  A.  296,  110 
N,  Y.  278;  Cooke  ▼.  Forbes,  L.  R  5  Eq.  166. 

The  defendant  is  using  much  more  than  its 
own  property;  it  uses  more  than  its  own  lines; 
it  goes  beyond  the  lines  of  its  tracks;  beyond 
even  the  street  it  is  permitted  to  run  upon; 
and  it  seeks  to  make  the  telephone  lines  a  mere 
conduit  of  its  own  surplus  electricity  on  its 
wi^  to  or  from  the  earth. 

See  Barriek  ▼.  Sehifferdecker,  48  Hun,  855; 
Beinhardt  y.  Mentasti,  L.  R.  42  Cb.  Div.  685. 

The  one  that  uses  or  produces  the  dangerous 
element  must  also  furnish  the  safeguards. 

MuUer  ▼.  McKesson,  73  N.  Y.  195,  29  Am. 
Rep.  128;  Cooley,  Torts.  887  et  seq,:  BriU  v. 
Flagler,  28  Wend.  854;  Lynch  v.  McNally,  78 
N.  Y.  847;  Kelly  v.  Tilton,  2  Abb.  App.  Dec. 
495. 

It  is  no  excuse  that  the  defendant's  business 
is  lawful  and  carried  on  wiih  all  possible  care. 

Barriek  ▼.  Sehifferdecker,  48  Hun,  859; 
Northfoestem  Fertiliang  Co.  v.  Eyde  Park,  97 
U.  8.  659, 24  L.  ed.  1036;  Campbell  y.  Seaman, 
68  N.  Y.  568,  20  Am.  Rep.  567;  Wood,  Nui- 
sances, 116,  117;  Tenant  ▼.  Qoldwin,  1  Salk. 
860. 

The  defendant's  claim  that  the  plaintiff  must 
protect  itself,  that  it  can  do  so  by  making  a 
metallic  circuit,  and  that  it  must  go  to  the  ex- 
pense of  making  such  a  circuit,  was  disposed  of 
in  Piseley  ▼.  Clark,  85  N.  Y.  520,  91  Am.  Dec. 
72. 

See  also  Jutte  t.  Hvghes,  67  N.  Y.  267; 
Mairs  y.  ManJuUtan  Real  Estate  Asso,  89  N. 
Y.  505;  Rylands  y.  Fletcher,  L.  R  8  H.  L.  880; 
Reed  y.  State,  11  Cent  Rep.  888,  108  N.  Y. 
407;  OoUins  v.  Chartien  Valley  Gas  Co,  6  L. 
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R  A.  280,  181  Pa.  148;  Kinniard  v.  Standard 
Oil  Co,  lJj.K  A.  451,  89  Ey.  468;  JHllon  v. 
Acme  Oil  Co.  4^  Hun,  565. 

When  the  defendant  received  its  license  from 
the  city  to  operate  its  road  by  electricity,  it 
impliedly  agreed  to  operate  it  in  such  a  way 
as  not  to  affect  the  rights  of  others. 

Port  Jertie  y.  Fvret  Nat,  Bank,  96  N.  Y. 
567;  Mairs  y,  Manhattan  Real  Estate  Asso. 
supra.  Bee  also  Reed  ▼.  Staie^  su/pra;  CogsweU 
V.  New  York,  N.  H,  dh  H,  R.  Co.  4  Cent.  Rep. 
225,  108  N.  Y.  10;  Baltimore  db  P.  R.  Co.  y. 
Fifth  Baptist  Church,  108  U.  8.  817,  27  L.  ed. 
789;  Bohan  v.  Port  Jervis  Oas  Light  Co.  9  L. 
R  A.  711, 122  N.  Y.  18. 

Neither  the  law  nor  the  franchise  granted  by 
the  common  council,  authorizing  the  defend- 
ant to  use  electricity,  prescribes  the  mode  of 
using  it,  or  the  system  to  be  adopted. 

If  there  are  two  modes  in  which  the  work 
can  be  done,  one  of  which  would  create  a  nui- 
sance and  the  other  not,  they  are  bound  to 
choose  the  method  which  will  obviate  the  nui- 
sance. 

Wood,  Nuisances,  784«  785;  Wiedmer  y. 
New  York  Elev,  R.  Co.  114  N.  Y.  462. 

A  court  of  equity  will  interfere  and  enjoin 
the  use  of  the  mode  by  which  the  rights  of 
others  are  injuriously  affected. 

Bickok  V.  nine,  28  Ohio  St.  528.  18  Am. 
Rep.  255;  Oas  Light  db  (1.  Co.  v.  St,  Mary's 
Vestry,  L.  R  15  Q.  B.  Div.  1;  Oeddis  v.  Bann 
Reservoir  Co,  L.  R.  8  App.  Cas.  480;  Atty-Oen. 
y.  Oas  Light  <fe  0.  Cb.  L.  R  7  Ch.  Div.  217; 
Atty  Oen.  y.  Colney  Hatch  Lunatie  Asylum,  L. 
R  4  Ch.  146;  Coatesv,  Clarence  R  Co,  1  Russ. 
&  M.  181;  Reg,  v.  Bradford  Nat),  Co,  6  Best  & 
8.  631;  Pittsburgh  Junction  R  Cds  App,  4 
Cent.  Rep.  268, 122  Pa  512:  Wood,  Nuisances, 
§754. 

It  is  no  defense  to  say  that  the  plaintiff's 
lines  are  so  established  that  they  facilitate  the 
injury. 

Cook  V.  Champlain  Transp.  Co,  1  Denio,  91 ; 
Fero  V.  Buffalo  A  8,  L,  R.  Co,  22  N.  Y.  209. 
78  Am.  Dec.  178;  Kalbfleiseh  v.  Long  Island 
R,  Co.  8  Cent  Rep.  662,  102  N.  Y.  520,  55 
Am.  Rep.  832;  Kellogg  v.  Chicago  AN.  W.  R. 
Co,  26  Wis.  228,  7  Am.  Rep.  69. 

The  plaintiff  being  first  in  possession  is  first 
in  law  and  equity. 

Pom.  Eq.  Jur.  g  414;  Pittsburgh  Junction 
R  (kfs  App,  supra, 

Haynardt  J.,  delivered  the  opinion  of  the 
court: 

All  the  injuries  of  which  the  plaintiff  com- 
plains are  due  to  the  adoption  by  the  defend- 
ant of  the  single  trolley  system  of  electric  pro- 
pulsion. It  becomes,  therefore,  of  the  first 
importance  to  determine  whether  this  change 
of  motive  power  was  authorized  by  law.  The 
plaintiff  makes  a  vigorous  attack  upon  the 
risht  of  the  railway  company  to  the  enjoyment 
of  such  a  franchise,  and  urees  many  grounds 
in  support  of  its  position.  We  cannot  assent 
to  the  argument  of  the  learned  counsel  for  the 
defendant,  that  the  determination  of  this  ques- 
tion is  immaterial,  because  the  state  alone,  by 
its  attorney-general,  can  bring  suit  for  a  usur- 
pation of  corporate  powers,  or  because,  ordi- 
narily, the  local  authorities  must  prosecute  f  oi 
1  an  unlawful  obstruction  of  the  streets,  not  in 


678 


KSW  YOBSL  COUBT  OF  AP1'£ALB. 


Oct., 


volving:  the  appropriation  of  private  property. 
In  the  case  of  a  corporation  exercising  a  dele- 
gated authority  for  the  public  benefit,  the 
actionable  quahty  of  a  private  injury  resulting 
therefrom  may  depena  upon  the  *  legislative 
will,  and  the  aggrieved  party  may  be  without 
remedy  if  the  damage  sustained  is  the  result  of 
the  proper  exercise  of  a  power  or  privilege  con- 
ferred by  law,  and  a  right  of  action  is  not 
^iven  by  express  enactment  This  immunity 
from  liabilitv  does  not,  however,  extend  to  acts 
which  are  ultra  vires,  or  which  are  equivalent 
to  a  confiscation  or  condemnation  of  the  prop- 
erty rights  of  the  citizen,  unless  provision  is 
made  K)r  due  compensation.  If  the  sovereign 
power  has  never  granted  to  the  defendant  the 
right  to  make  use  of  electricity  in  the  traction 
of  its  cars  in  the  streets  of  Albany,  it  must  re- 
spond to  the  plaintiff,  and  to  all  others  whose 
lawful  pursuits  are  invaded  by  its  illegal  pro- 
cedure. But  we  think  it  is  clear  that  under 
the  Act  of  1862  (chap.  288)  and  the  ordinances 
of  the  common  council  of  the  city,  the  defend- 
ant was  investedwith  the  authority  to  adopt  this 
method  of  transportation,  and  to  place  in  the 
streets  in  question  the  apparatus  and  fixtures 
necessaiy  for  its  practical  and  efficient  use.  The 
choice  of  a  motive  power  is  not  expressly  limit- 
ed in  the  statute,  except  bv  the  exclusion  of  the 
force  of  steam.  It  is  not  impliedly  limited ,  ex- 
cept that  the  power  selected  must  not  be  of  such 
a  kind,  or  reqidre  such  a  mode  of  application,  as 
will  make  it  a  public  nuisance,or  render  the  pass- 
age of  the  streets  unsafe  or  dangerous  for  trav- 
elers availing  themselves  of  the  ordinarv  means 
of  locomotion.  The  report  of  the  rereree  re- 
moves all  doubt  with  reference  to  the  safety 
and  practical  usefulness  of  the  system  adopted 
by  the  defendant  He  finds,  in  substance,  that 
it  is  the  most  efficient  and  economical,  and  the 
best,  thus  far  devised,  and  less  liable  to  acci- 
dents through  the  displacement  of  machinery 
than  any  other  trolley  system ;  that  it  subserves 
the  public  interests,  and  satisfies  the  public 
wants  with  respect  to  transportation;  that  it  is 
not  prejudicial  to  the  public  h^th  or  danger- 
ous to  human  life;  and  that  noo^er  svstem  of 
electric  propulsion  of  cars  has  thus  lar  been 
demonstrateid  to  be  as  practicable,  effective,  and 
advantageous,  both  to  the  public  and  to  pri- 
vate interests,  as  the  overhead,  single  trolley 
system.  As  the  evidence  is  not  contained  in 
the  record,  these  findings  must  be  deemed  to 
have  been  supported  by  competent  proofs,  and 
they  leave  no  room  for  the  contention  that  the 
nse  of  this  system  is  unsafe  or  dangerous,  or 
in  any  degree  a  public  nuisance.  l%e  Act  of 
1862  cannot  be  properly  limited  to  sudi  meth- 
ods of  operating  street  surface  railways  in  cit- 
ies as  had  then  oeen  invented  and  were  then  in 
actual  use.  The  words  of  the  statute  are  to  be 
interpreted  according  to  their  natural  and  ob- 
vious meaning,  and,  as  the  terms  employed  are 
not  ambiguous,  extrinsic  facts  are  not  availa- 
ble to  restrict  the  authority  which  it  plainly 
confers.  The  language,  flterally  construed, 
includes  undiscovered,  as  well  as  existing, 
modes  of  operation.  Electricitv,  as  a  natural 
and  applied  force,  was  then  well  known,  and 
it  IS  reasonable  to  infer  that  its  adaptation  as 
a  propelling  power  was  even  then  anticipated. 
It  would  be  an  unju9t  reflection  upon  the  wis- 
dom and  intelligence  of  the  lawmaking  body 
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to  assume  that  they  Intended  to  confine  the 
scope  of  their  legislation  to  the  present,  and  to 
exclude  all  considerations  for  the  developments 
of  the  future.  If  any  presumption  is  to  be  in- 
dulged in,  it  is  that  general  legislative  enact- 
ments are  mindful  of  the  growth  and  increas- 
ing needs  of  society,  and  they  should  he 
construed  to  encouraee,  rather  than  to  embar- 
rass, the  inventive  and  progressive  tendency  of 
the  people.  The  application  by  the  defendant 
for  this  new  grant  of  power  must  have  re- 
minded the  Legislature  that  in  thirty  years  its 
original  franchise  of  a  turnpike  way  had 
proved  inadequate  for  the  wants  of  a  thickly 
populous  community,  and  it  could  not  have 
failed  to  perceive  that  in  a  like  period  of  time 
the  operation  of  streetcars  by  horse  power 
might  become  obsolete  or  undesirable.  It 
therefore  wisely  provided  for  the  occurrence 
of  such  an  emergency.  It  is  not  to  be  denied 
that  it  Ib  a  sound  ruleof  statutoir  construction 
which  permits  nothing  to  be  taRen  in  a  grant 
of  corporate  powers  that  is  not  plainly  ex- 
pressed  or  unequivocally  given,  or  not  de- 
manded by  necessary  implication.  The  de- 
fendant claims  nothing  more;  but  the  plaintiff 
endeavors  to  cut  down  the  franchise  bestowed 
by  eliminating  from  the  statute  the  general 
words  of  the  grant.  As  in  1862  these  railways 
were  run  exclusively  bv  animal  power,  the  pro- 
vision in  section  4  of  the  Act,  which  authorizes 
the  defendant  to  adopt  any  mechanical  or  other 
power,  or  the  combination  of  them,  which  it 
might  choose  to  employ,  except  steam,  was 
superfluous,  if  its  range  of  selection  is  to  be  con- 
fined to  the  motive  forces  which  had  then  been 
discovered  and  employed.  The  history  of  plain- 
tiff's franchise  is  instructive  upon  this  point 
It  is  an  intruder  in  the  public  streets,  and  not 
possessed  of  any  property  rights  whidi  a  court 
of  equity  can  be  mvokeci  to  protect,  if  the  can^ 
on  of  construction  which  it  insists  upon  ap* 
plying  to  the  grant  of  the  defendant's  fran- 
chises shaU  be  allowed  to  prevail.  It  is 
incorporated  under  the  Act  of  1848  (chap.  265) 
providing  for  the  formation  of  telegraph  com- 
panies. At  that  time,  and  for  twenty  years 
afterwards,  the  art  of  telegraphy,  as  known 
and  practiced,  did  not  include  the  transmission 
of  human  speech  by  means  of  the  telephone 
over  wires  strung  upon  poles.  But  it  has  been 
held  in  other  states  and  countries,  and,  as  we 
think,  rightly,  that  this  form  of  transmitting 
messages  through  the  medium  of  an  electric 
current  passing  over  extended  wires  is  author- 
ized by  a  statute  for  the  incorporation  of  tele- 
graph companies,  although  when  the  Act  was 
passed  such  form  of  communication  was  un- 
known. Wiseonain  TeiepK  Co,  v.  (Mkosh,  63 
Wis.  82;  Oumberland  TOeph,  A  Teleg.  Co.  y. 
VikiUd  BUetrie  R,  Co.  42  Fed.  Rep.  278;  At^ 
Qen,  V.  BdUon  Teleph.  Gb.  L.  R.  6  Q.  B.  Div. 
244.  It  would  also  be  a  narrow  and  illiberal 
construction  of  the  statute  to  hold  that  the  de- 
fendant was  irrevocably  bound  by  the  choice 
of  a  motive  power  made  in  1862.  It  then  so- 
lected  the  only  practicable  one;  but  the  au- 
thority to  employ  others  was  not  thereby  ex- 
hausted. It  was  a  continuing  privilege,  and 
was  intended  to  be  potential  whenever  and  as 
often  as  the  means  of  public  travel  might  be 
improved  or  facilitated  by  its  exercise.  Equal- 
ly flexible  was  the  power  given  to  the  oommoB 
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conncQ  of  the  city  to  impose  sach  reasonable 
oonditioDs  upon  the  enjoymeDt  by  the  defend- 
ant of  the  franchises  of  a  street  railway  com- 
pany as  in  their  judgment  the  interests  of  the 
public  seemed  to  require.  Their  authority  in 
this  respect  was  coincident  in  extent  with  the 
company's  rif^ht  of  selection.  They  could  limit 
the  municipal  assent  to  a  railroad  operated  in 
a  specified  way,  as  they  did  by  the  ordinance 
of  1862,  and  while  that  remained  unmodified 
DO  other  method  could  be  lawfully  used,  and 
they  could,  by  a  subsequent  ordinance,  as  in 
18w,  authorize  the  necessary  changes  to  be 
made  in  the  equipment  of  the  streets  for  the 
Introduction  of  electricity  as  a  propelling  force. 
This  power  is  fairly  inferable  from  the  origi- 
nal act,  and  may  also,  perhaps,  bo  deducid 
from  the  provisions  of  the  city  charter,  which 
authorize  them  to  regulate  the  use  of  the  streets 
by  railways. 

This  case  is  clearly  distinguishable  from  that 
of  iWfo  V.  Newton,  112  N.  Y.  896,  8  L.  R  A.. 
174,  (uted  at  length  by  plaintiff's  counsel. 
There  the  railroad  company  had  no  express 
grant  of  legislatiye  authority,  and  the  consent 
of  the  municipall ty  was  refused.  It  attempted 
to  override  the  local  authorities  and  compel 
ihem  by  mandamus  to  give  their  approval  to 
the  opening  and  excavation  of  the  streets  for 
the  purpose  of  substituting  a  sub-surface  mode 
of  operation,  when  the  granting  of  the  permis- 
sion plainly  involved  the  exercise  of  Judgment 
and  discretion.  It  was  held  that  under  such 
circumstances  the  department  of  public  works 
could  not  be  coerced  to  act  favorably  upon  the 
company's  application.  But  the  case  is  not 
authority  for  die  broad  proposition  for  which 
the  plaintiff  contends,  that  where  the  right  to 
select  a  motive  power  is  expressly  given,  and 
is  not  limited  either  as  to  time  or  kind,  and  a 
selection  has  been  made  with  the  approval  of 
the  city  authorities,  the  company  cannot  sub- 
sequently adopt  a  new  and  better  system  of 
propulsion  upon  obtaining  the  municipal  con- 
sent thereto.  The  defendant  was  not  subject 
to  the  provisions  of  section  12  of  the  Street 
Surface  Railroad  Act  of  1884,  (chap.  252,)  as 
amended  by  chapter  581,  Laws  1889,  requiring 
the  approval  of  the  railroad  commissioners, 
and  the  consent  of  the  owners  of  one  half  in 
▼alue  of  the  property  abutting  upon  the  streets. 
It  had  the  right  to  make  the  change,  under  the 
Act  of  1862,  upon  obtaining  the  consent  of  the 
common  council,  and  hence  it  is  embraced 
i¥ithin  the  saving  clause  contained  in  section 
18,  which  declares  that  the  Act  of  1884  shall  not 
interfere  with,  repeal,  or  invalidate  any  rights 
theretofore  acquired  under  the  laws  of  the 
state  by  any  horse  railroad  company,  or  affect 
or  repeal  any  right  of  an  existing 'street  sur- 
face railroad  company  to  construct,  extend, 
oi)erate  and  maintain  its  road  in  accordance 
with  the  terms  and  provisions  of  its  charter 
and  the  acts  amendatory  thereof.  Inchoate, 
as  well  as  perfected,  rights  are  saved  by  such 
a  provision.  New  Tork  Cable  Co.  v.  New  York, 
104  N.  Y.  1,  6  Cent.  Rep.  66.  The  defendant's 
authority  to  use  electric  motors  in  the  propul- 
sion of  its  cars  in  the  streets  of  Albany,  and 
to  operate  them  by  the  single  trolley  system, 
cannot  therefore  be  successfully  questioned, 
and,  unless  some  actionable  damage  has  result- 
ed, or  wUI  result,  to  the  plaintiff  therefrom, 
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its  complaint  was  properly  dismissed  by  the 
trial  court.  There  is  no  question  of  prior 
equities  involved.  It  is  a  matter  of  strict  le^al 
rif  ht  Neither  priority  of  ^ant  nor  priority 
of  occupation  can  avail  either  party.  The 
plaintiff  has  a  franchise  which  is  entitled  to 
protection,  but  the  prime  difllculty  it  encount- 
ers grows  out  of  its  subordinate  character.  It 
has  been  given  and  accepted  upon  the  express 
condition  that  it  shall  not  obstruct  or  interfere 
with  the  enjovment  by  the  defendant  of  its 
franchises.  The  plaintiff  is  not  using  the  streets 
for  one  of  the  purposes  to  which  they  have  been 
dedicated  as  public  highwavs,  while  the  de- 
fendant is  occupyinj^  tnem  in  such  a  manner 
as  to  expedite  public  travel  and  promote  the 
public  use,  to  which  they  were  originally  de- 
voted. The  condition  contained  in  the  plain- 
tiff's grant  would  have  been  implied,  had  it  not 
been  ex pressly  named.  The  primarv  and  domi- 
nant purpose  of  a  street  is  for  public  passage, 
and  any  appropriation  of  it  by  legislative  sanc- 
tion to  other  objects  must  be  deemed  to  be  in 
subordination  to  this  use,  unless  a  contrary  in- 
tent is  clearly  expressed.  The  inconvenience  or 
loss  which  others  may  suffer  from  the  adop- 
tion of  a  mode  of  locomotion  authorized  by 
law,  which  is  carefully  and  skillfully  employee, 
and  which  does  not  destrov  or  impair  the  use- 
fulness of  a  street  as  a  public  way,  is  not  suf- 
ficient cause  for  a  recovery,  unless  there  is 
some  statute  which  makes  it  actionable.  A 
different  rule  prevails  if  there  has  been  an  en- 
croachment upon  private  rights,  to  the  extent 
of  an  appropriation  of  private  property,  and  it 
was  upon  this  ground  that  the  decision  in  the 
ElewjOed  Railroad  Gases  was  placed.  Storv  v. 
New  Tork  B.  Oo.  90  N.  Y.  122,  43  Am.  Rep. 
146;  Lahr  v.  Metropolitan  Elev.  R.  Co.  104  N. 
Y.  268.  6  Cent.  Rep.  871.  It  was  there  held 
that  an  abutting  owner  has  an  easement  of 
light,  air,  and  access  in  the  street  in  front  of 
his  premises,  of  which  ho  cannot  be  lawfully 
deprived,  without  compensation,  by  the  erec 
tion  and  use  of  an  elevated  railway  structure 
But  the  plaintiff  has  no  easement  in  the  public 
streets.  It  is  there  by  virtue  of  a  legislative 
grant,  revocable  at  the  pleasure  of  the  power 
which  made  it,  constituting.while  it  continues, 
a  valuable  franchise,  which  is  recognized  as 
property  in  the  fullest  sense  of  the  term.  Peo- 
ple V.  &Brien,  111  N.  Y.  1,  2  L.  R.  A.  256. 
The  plaintiff's  title  to  this  property  is,  how- 
ever, incumbered  by  a  condition  which  dimin- 
ishes its  value,  and  it  cannot  rightfully  com- 
plain of  the  burden  which  it  has  voluntarily 
assumed.  It  is  a  part  of  its  compact  with  the 
state  that  the  maintenance  of  its  lines  of  com- 
munication shall  not  prevent  the  adoption  by 
the  public  of  any  safe,  convenient,  ana  expedi- 
tious mode  of  transit,  such  as  the  defendant's 
system  has  been  shown  to  be.  It  is  not  de- 
prived of  any  property  right,  but  is  simply 
compelled  to  yield  the  subservience  which  it  is 
bound  to  render  under  the  charter  which  gave 
it  existence. 

These  considerations  necessarily  dispose  of 
one  of  the  grounds  upon  which  the  plaintiff 
claims  to  be  entitled  to  relief  from  the  special 
injury  sustained  by  the  acts  of  the  defendant, 
namely,  the  derangement  of  the  electrical  cur- 
rents upon  its  lines  of  wire  by  means  of  induc- 
tion, as  it  is  called  in  electrical  dynamics.    It 
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seeoifl  to  be  indispensable  to  tbe  successfal 
prosecution  of  tbe  plaintiff's  business  that  it 
should  make  use  of  an  exceedingly  weak  and 
sensitive  current  of  electricity.  By  a  law  of 
electric  force,  not  clearly  defined  or  understood, 
the  transmission  of  a  powerful  current,  such 
as  tbe  defendant  must  use  to  supply  motion  to 
iis  cars,  along  a  line  of  wire  parallel  with  and 
in  close  proximity  to  the  plaintiff's  wires,  in- 
duces upon  the  latter  an  additional  current, 
which  renders  the  operation  of  the  plain- 
tiff's telephones  at  all  times  difficult  and 
sometimes  impracticable.  It  is  found  that 
this  disturbance  cannot  be  avoided  by  the 
defendant  without  a  complete  change  of 
the  system  adopted,  and  the  use  of  motors 
which  are  more  expensive,  more  dangerous, 
and  less  useful  and  efficient.  It  is  obvi- 
ous that  to  require  such  change  to  be  made 
would  be  to  grant  to  the  plaintiff,  by  a  decree 
of  the  court,  that  which  tbe  Legislature  has 
expressly  and  intentionally  withheld.  But  the 
plaintiff  is  exposed  to  another  danger  which 
deserves  consideration.  Its  system  of  com- 
munication is  only  partially  established  in  the 
pu  blic  streets.  Its  telephones  are  located  upon 
the  premises  of  its  subscribers  and  patron8,and 
at  a  central  exchange,  which  is  upon  private 
property.  Its  instruments  are  connected  by 
branch  wires  with  the  main  wires  suspended 
upon  the  poles  in  the  streets.  To  render  their 
respective  plants  available,  both  parties  must 
have  a  return  electric  current,  and  both  use  the 
earth  for  that  purpose.  The  plaintiff  grounds 
ita  wires  upon  private  property,  and  in  many 
cases  connects  them  with  the  gas  and  water 
pipes,  and  in  this  way  establishes  and  completes 
its  required  circuit.  It  is  immaterial  whether 
its  wires  are  grounded  upon  its  own  property, 
or  that  of  others  who  permit  the  plaintiff  to  so 
use  their  premises.  Its  possession  as  a  licensee 
would  be  lawful  while  the  license  continues. 
The  defendant  allows  the  electric  current  used 
for  the  movement  of  its  cars  to  escape  or  dis- 
charge, at  least  in  part,  directly  from  the  rails 
into  the  ground,  from  whence  it  spreads  or 
flowct,  by  reason  of  tb*^  conductivity  of  the 
earth,  upon  plaintiff's  grounded  wires,  and  the 
most  serious  loss  which  the  plaintiff  sustains 
results  from  this  cause,  which  is  scientifically 
known  as  ''conduction."  The  defendant  in- 
6i8ts  that  it  has  au  equal  right  with  plaintiff  to 
make  use  of  this  property  or  law  of  nature  in 
tbe  conduct  of  its  business,  just  as  all  are  en- 
titled to  the  common  une  of  the  air  and  the 
light  of  the  heavens,  which,  in  a  certain  sense, 
is  undoubtedly  true.  But  the  defendant  does 
something  more.  It  does  not  leave  the  natural 
forces  of  matter  free  to  act  unaffected  by  any 
interference  on  its  part.  It  generates  and  ac- 
cumulates electricity  in  large  and  turbulent 
quantities,  and  then  allows  it  to  escape  upon 
the  premises  occupied  by  the  plaintiff,  to  its 
damage.  We  are  not  prepared  to  hold  that  a 
person,  even  in  the  prosecution  of  a  lawful 
trade  or  business  upon  his  own  land,  can  gather 
there  by  artificial  means  a  natural  element  like 
electricity,  and  discharge  it  in  such  a  volume 
that,  owing  to  the  conductive  properties  of  the 
earth,  it  will  be  conveyed  upon  tbe  grounds  of 
his  neighbor  with  such  force  and  to  such  an 
extent  as  to  break  up  bis  business  or  impair 
the  value  of  his  property,  and  not  be  held  re- 
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sponsible  for  the  resulting  injury.  The  posiu- 
bilities  of  the  manifold  industritd  and  commer- 
cial uses  to  which  electricity  may  eveutuiiliy 
be  adapted,  and  which  are  even  now  fore- 
shadowed by  the  achievements  of  science,  are 
so  great  as  to  lead  us  to  hesitate  before  declar- 
in^  an  exemption  from  liability  in  such  acuse. 
It  IS  difficult  to  see  how  responsibility  is  dimin- 
ished or  avoided  because  the  actor  ia  aided  ia 
the  accomplishment  of  tbe  result  by  a  natural 
law.  It  is  not  the  operation  of  the  law  to  w bich 
the  plaintiff  objects,  but  the  projection  upoa 
its  premises,  by  unnatural  and  artificial  causes^ 
of  an  electric  current,  in  such  a  manner  and 
with  such  intensity  as  to  materially  injure  its 
property.  It  cannot  be  questioned  that  one 
has  the  right  to  accumulate  water  upon  his 
own  real  property  and  use  it  for  a  motive  pow- 
er; but  he  cannot  discharge  it  there  in  such 
quantities  that,  bv  the  action  of  physical 
forces,  it  will  inundate  his  neighbor's  lands  and 
destroy  his  property,  and  shield  himself  from 
liability  by  the  plea  that  it  was  not  his  act,but  an 
inexorable  law  of  nature,  that  caused  the  dam- 
age. Except  where  the  franchise  is  to  be  exer- 
cised for  the  benefit  of  the  public, the  corporate 
character  of  the  aggressor  can  make  no  differ- 
ence. Tbe  legislative  authority  is  required  to 
enable  it  to  do  business  in  its  corporate  form, 
but  such  authority  carries  with  it  no  lawful 
right  to  do  an  act  which  would  be  a  trespasiiif 
done  by  a  private  person  conducting  a  like 
business.    If  either  collects  for  pleasure  or 

Srofit  the  subtle  and  imperceptible  electric 
uid.  there  would  seem  to  be  no  great  hardship 
in  imposing  upon  it  or  him  the  same  duty 
which  is  exacted  of  the  owner  of  the  accumu- 
lated waterpower, — that  of  providing  ardOdal 
conduit  for  the  artificial  product,  if  necessary 
to  prevent  injury  to  others.  But  the  reooro 
before  us  does  not  require  a  determination  of 
the  question  in  this  form.  The  ube  which  tbe 
plaintiff  is  making  of  its  grounded  wires  is  part 
of  its  system  of  telephonic  communication 
through  the  public  streets,  and  a  necessary 
component  of  the  service  it  maintains  there  un- 
der the  permission  of  the  state,  and  is  subject 
to  the  condition  that  it  bhall  not  incommode 
the  use  of  the  streets  by  the  public.  It  is  one 
indivisible  franchise,  and  is  in  ita  entirety  sub- 
servient to  the  lawful  uses  which  may  be  made 
of  these  thoroughfares  for  public  travel.  In 
this  respect  no  distinction  can  be  made  between 
the  injuries  resulting  from  induction  and  con- 
duction. 

In  the  disposition  of  this  appeal,  there  has 
been  no  occasion  to  make  any  application  of 
the  rule  that  where  a  public  use  authorized  by 
law  takes  no  property  of  the  individual,  but 
merely  affects  him  by  proximity  .the  necessary 
interference  in  his  business  or  in  the  enjoyment 
of  his  property  occasioned  by  sucb  use  fur- 
nishes no  basis  for  damages.  HadcUffv.  Brook- 
lyn,  4  N.  Y.  195.  53  Am.  Dec.  357;  Bellinger 
V.  Sew  York  Cent,  it  Cb.  23  N.  Y.  42;  Ma^er 
V.  New  York  Cent.  <fc  £?.  ii  A  Cb.  88  N.  Y. 
861;  Uliney,  JS'ew  York  Cent,  db  H.  B.  R  C(K 
101  N.  Y.  98.  2  Cent.  Rep.  118,  64  Am.  Rep. 
60 i;  American  Bank  Note  Co,  v.  New  York 
El€v.  B,  Co.  129  N.  Y.  252.  Under  such  a 
rule  it  would  be  a  grave  question  whetb^'r  tbe 
injuries  to  which  the  plaintiff  is  subject^ 
would  not,  if  made  permanent,  consdtute  a 
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servitade  upon  ito  property  which  could  not  be 
imposed  without  compensation,  provided  the 
parties  were  occupying  the  streets  updn  an 
equal  footing.  As  was  said  by  Judge  Andrews 
in  Cog^wdl  v.  NewTork,  If,  H,  d  H,  R.  E.  Co., 
108  N.  Y.  14,  4  Cent.  Rep.  226 :  "  It  is,  in 
many  cases,  difficult  to  draw  the  line  and  to 
determine  whether  a  particular  use  is  con- 
sistent with :  the  duties  and  burdens  arising 
from  vicinage,  or  whether  it  inflicts  an  injury 
for  which  the  law  affords  a  remedy."  We  are 
spared  the  task  of  discrimination  in  this  case 
by  reason  of  the  legal  attitude  which  the  plain- 
tm  has  assumed  in  its  occupation  of  the  streets. 
It  has  accorded  to  the  public,by  the  manner  in 
which  it  has  elected  to  use  its  f  ranchise.the  unre- 
stricted right  of  passage,  audit  cannot  question 
the  form  m  which  such  right  shall  be  en- 
1oyed,so  long  as  it  is  of  lawful  origin.and  is  util- 
ized with  proper  care  and  skilL  The  defend- 
ant's mode  of  conveyance  of  passengers  is  of 
this  character,  and  the  plaint^  can  no  more 
justly  complain  of  its  loss  from  this  source 
than  it  could  if,  by  the  larringof  loaded  ve- 
hicles passing  up  and  down  jBroadway,  its 
delicate  and  sensitive  instruments  were  dis- 
placed, and  their  beneficial  use  impaired  or 
destroyed. 

There  is  also  an  appeal  bv  the  defendant 
from  an  order  denying  a  motion  for  an  extra 
allowance  of  costs.  The  decision  of  the  court 
below  was  placed  upon  the  ground  of  a  want 
of  power,  and  the  special  reason  assigned  was 
« 'that  the  action  being  to  restrain  the  defendant 
from  employing  a  particular  i^stem  only,  and 
over  a  part  only  of  the  road,  the  franchise  was 
not  involved,  and  there  is  therefore  no  basis  on 
which  an  allowance  can  be  estimated."  In 
denying  the  motion  for  this  sole  cause,  we 
think  the  supreme  court  eired.  The  subject- 
matter  of  the  controversy  litigated  was  the 
right  of  the  defendant  to  use  the  single  trolley 
system  in  the  operation  of  its  road  upon  Broad- 
way and  South  Ferry  street,  and  the  prayer 
for  relief  in  the  complaint  is  that  an  injunction 
issae  "restraining  the  defendant  from  operat- 
ing its  said  railroad  through  the  city  of  Albany 


by  the  electric  system  herein  described.**  If 
the  right  thus  sought  to  be  perpetually  en- 
joined has  a  money  value,  and  there  was  any 
evidence  in  the  moving  papers  tending  to  es- 
tablish such  value,  the  court  had  jurisdiction 
to  entertain  the  motion,  and  it  was  its  duty  to 
exercise  its  discrotion,  and  dispose  of  the  ap- 
plication upon  its  merits.  We  have  examined 
the  record  sufficiently  to  satisfy  us  that  there 
was  some  proof  of  this  character.  One  witness 
testifies  that  the  right  of  the  defendant  to  run 
its  cars  by  electric  motors  upon  the  single  trol- 
ley system  in  the  city  of  Albany  is  worth  to 
the  company  the  sum  of  at  least  $300,000,  and 
as  against  the  double  trolley  system,  or  any 
other  known  system,  at  least  $7o,000.  We  are 
not  permitted  to  say  how  much  this  and  other 
similar  evidence  may  be  worth.  We  are  deal- 
hag  exclusively  with  a  question  of  power. 
Whether  there  shall  be  any  allowance  at  all, or 
what  the  amount  of  it  shall  be,  and  how  far 
the  hardships  of  the  plaiDtifl's  situation  shall 
affect  the  allowance,  if  at  all,  are  questions  pri- 
marily to  be  considered  by  the  special  term, 
and  can  be  safely  entrusted  to  its  determina- 
tion. The  authorities  dted  in  the  opinion  of 
the  general  term  were  all  cases  where  no  evi- 
dence was  presented  as  to  the  commercial  value 
of  the  right  or  franchise  in  question,  and  the 
decision  was  that,  in  the  absence  of  such  evi- 
dence, it  could  not  be  presumed  to  have  a  par- 
ticular value.  The  just  inference  from  them 
is  that,  if  such  proofs  had  been  submitted,  the 
court  might  have  considered  them  as  the  basis 
of  an  allowance.  People  v.  Genesee  Vahey 
Canal  M,  Co,  95  N.Y.  666;  Conavghty  v.  Sara- 
toga County  Bank,  92  N.  Y.  401;  Heilman  v. 
LaecMTus^  12  Abb.  N.  C.  19. 

The  order  cf  the  General  Term  granting  anew 
trial  muit  be  reversed,  and  the  judgment  en- 
tered upon  the  report  of  the  referee  affirmed, 
with  costs  in  all  courts. 

The  order  denying  the  motion  for  an  ad» 
ditional  allouHinee  must  be  reeereed,  with  costs, 
and  the  motion. remitted  to  the  supreme  courts 
to  be  there  heard  upon  it3  merits. 

All  concur. 


FLORIDA  SUPREME  COURT. 


TAMPA  STREET  RAILWAY  &  POWER 

CO.,  Appt., 
«. 

TAMPA  SUBURBAN  R.  CO. 


(. 


.Fla.. 


.) 


*  1.  Where  an  attorney  adviaeti  a  per^ 
eon  that  a  certain  insUaunenty  permit* 
or  license  gtvem  him  a  leg^al  ri^ht*  and 

afterwards  a  oontroversy  arises  between  that 
I)er8on  and  another  as  to  whether  It  does  confer 
the  righu  and  the  attorney  has  come  to  the 
bench,  he  Is  dlsqaalliled,  by  professional  relation 
to  the  former  party,  to  sit  in  Judff menc  on  the 
ooDtroversy. 

•  Headnotes  by  Rasmt,  CfL  X 


8.  Where  complainant**  bill  fonnds  his 
rig^ht  to  relief  solely  npon  state  legia* 
lation,the  defendant  cannot  disqnal* 
ify  a  Jad(Bre  by  setting  up  in  a  plea  or  answer 
the  absence  of  municipal  authorization,  al- 
though the  Judge,  whUe  at  the  bar.  may  have 
advised  the  complainant  that  it  had  the  requisite 
municipal  authority,  and  would  consequently  be 
disqualified  if  oomplainant*8  bill  involved  each 
authority. 

8.  Where  a  defendant  Joins  issue  npon 
a  rig^ht  of  action,  or  on  a  material  is- 
sue therein  tendered  by  complain- 
ant's bill*  or  where  he  sets  up  as  an  affirma- 
tive defense  new  matter  which  constitutes  a 
relevant  defense  to  the  case  made  by  the  blll« 
and  an  issue,  eithei  of  law  or  fact,  is  formed 
thereon,  and  the  Judge  has  been  the  counsel  of 


NOTS.— The  above  decision,  although  in  fact 
made  as  interlocutory  order  is  accompanied  by  so 
full  and  valuable  a  discussion  of  the  question  of  a 
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See  also  47  L.  R.  A.  413. 


judge*8  disqualification  by  prior  employment  as 
counsel  of  a  party  to  the  case  that  we  deem  it  de- 
sirable for  this  series  of  reports. 
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either  of  the  parties  as  to  such  matter,  be  will  be 
disqualified,  altbouf^b  the  bill  does  not  show  the 
nrround  of  disqualification;  but  n  defendant  can- 
not disqualliy  a  jud^e  by  alleging  matters  as  to 
which  the  judge  may  have  advised  the  complain- 
ant, which  ore  entirely  irrelevant  and  iminate- 
rioi  to  the  case  made  by  the  bllL 

4.  Where  the  (g^roiand  relied  npon  by  a 
Jad|^  as  disqualifying  him  im  the  fkct 
of  haTinK  advised*  when  at  the  bar,  one  of 
the  parties  to  the  cause  upon  **certain  questions 
involved  in  the  salt,"  the  questions  should  be 
stated.  In  order  that  it  may  be  seen  whether 

,  they  are  Inyolved,  and  do  disqualify. 

6.  Jnrlsdietioii  does  not  attach  to  the 
ooort  to  which  a  cause  is  traasABrred  it 

the  facts  stated  by  the  transferring  judge  as  dis- 
qualifying him  do  not  do  so. 

6*  The  previous  relation  of  attorney 
and  client  disqualifies  a  Judg^  not- 
withstanding there  is  no  statute  in  this  state 
maJdng  it  a  disqualification. 

(October  25, 1892.) 

MOTION  by  appellee  to  vacate  the  super- 
jsedeas  upon  an  appeal  by  plaintiff  from 
an  order  of  the  Circuit  Court  for  Hillsborough 
County  dissolving  an  injunction  restraining 
defendant  from  building  a  street  railway  in  the 
City  of  Tampa.    Denied, 

The  facts  are  stated  in  the  opinion. 

Mewn,  S.  M*  Sparkman  and  Macfkr- 
lane  &  Pettinsdll  for  appellant 

MeuTB,  P.  0«  Knierht  and  Wall  ft  Wall 
for  appellee. 


%  OK  /.,  delivered  the  opinion  of  tlie 
court: 

The  question  of  the  disqualification  of  Judge 
Sparkman,  of  the  sixth  circuit  to  make  any 
ordei*s  in  this  cause,  other  tlianoneof  transfer, 
having  been  raised,  it  becomes  necessary  to 
decide  it  before  proceeding  to  the  other 
grounds  of  the  motion  to  vacate  the  superse- 
deas. Judge  Sparkman  granted  a  restraining 
order,  and  afterwards,  on  the  filing  of  a  plea 
and  answer,  and  a  petition  alleging  his  dis- 
qualification by  reason  of  having  advised  the 
complainant  as  counsel  before  coming  to  the 
beoch,  concluded  that  he  was  disqualified,  and 
transferred  the  cause  to  Orange  county,  in  the 
seventh  circuit;  and  Jvdge  Broome,  of  that  cir- 
cuit, having  determined  that  the  facts  stated  in 
the  order  of  transfer  as  disqualifying  Judge 
Sparkman  did  not  do  so,  he  remandeci  the  pa- 
pers to  Hillsborough  circuit  court,  in  the  sixth 
circuit.  After  this,  Judge  Sparkman  made  an 
order  dissolving  the  restraining  order  which 
had  been  granted  by  him  before  transferring  the 
cause.  From  the  dissolving  order  there  was 
an  appeal,  and  an  order  that  the  appeal  should 
operate  as  a  supersedeas. 

Before  stating  the  issues  presented  by  the 
pleadings  and  their  bearing  upon  the  ques- 
tion of  disqualification,  as  it  is  presented  by 
the  order  of  ^transfer,  a  presentation  of  author- 
ities on  the  point  of  a  Judge  being  disqualified 
by  reason  oi  previous  professional  relation  to 
one  of  the  parties  to  a  cause  is  necessary. 

In  TayUyr  v.  Williama,  26  Tex.  588,— an  ac- 
tion of  trespass  to  try  title  to  land,— it  was  con- 
tended that  the  district  judge  was  disqualified 
because  he  had  been  of  counsel  in  other  causes 
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involving  the  same  title.    The  Constitution 
prescribed  as  the  tests  of  the  rule  of  disqualifi- 
cation, interest  in  (he  case,  connection  by  con- 
sanguinity or  afilniiy  with  any  of  the  parties 
to  it,  or  having  been  of  counsel  in  the  cause. 
The  Supreme  Court  held  that  the  judge  was 
not  disqualified.    In  Houston  A  T.  O.K,  Co. 
V.  Byan,  44  Tex.  426,  the  judge  had,  as  a  re- 
cital in  the  order  of  transfer,  "heretofore,  u 
counsel,  given  an  opinion  as  to  the  validity  to 
the  title  to  the  land  in  controversy,"  and  it  was 
decided  that  this  did  not  show  that  the  opinion 
was  not  given  in  some  other  case,  inst^ul  of  the 
one  before  the  court,  and  that  disqualification 
under  the  last-stated  ground  of  the  Constitu- 
tion was  not  shown,  its  lan^^uage  bein^  clear 
and  express,  and  nothine  being  left  to  intend- 
ment or  presumption.    Bee  also  McFaddin  v. 
Preston,  54  Tex.  408.    Siaven  y.  Wheeler,  58 
Tex.  28,  was  an  action  brought  by  appellant  to 
recover  land  which  she  dumed  as  a  home- 
stead, it  having  been  previously  sold  and  con- 
veyed by  her  husband  without  her  consent. 
The  plaintiff  testified  that  she  had  some  ten 
years  before  the  trial  consulted   the  judge, 
then  a  practicing  attorney,  upon  the  questions 
involved  in  the  case,  and  he  had  advised  ber 
with  reference  to  the  matters,  but  they  did 
not  make  any  a^^reement  as  to  a  fee;  and 
the  husband  testified   that   the   judge  had, 
when  an  attorney,  advised  him  and  his  wife 
"what  to  do,  and  thatthe  plaintiff  would  then 
have  a  good  case,  and  that  the  agreement  was 
she  was  to  give  half  the  land  to  recover  it" 
These  statements  were  accepted  by  the  appel- 
late court  as  true,  and  that  court,  ovemiUni? 
the  trial  judge,  found  that  he  wa8dis(j[ualified, 
and  held  that  the  constitutional  provision  dis- 
qualifying one  from  sitting  in  a  case  where  be 
has  been  counsel  does  not  limit  his  disqualifi- 
cation to  a  case  pending  at  the  Ume  his  services 
as  counsel  were  invoked,  and  that,  if  an  attor- 
ney has  been  consulted  as  such,  and  has  given 
advice  as  to  a  matter  in  dispute,  which  after- 
wards results  in  a  suit  between  the  parties  at 
variance,  he  cannot  act  as  a  judge  in  that  case, 
even  though  he  charged  no  fee  lor  liis  advice. 
In  the  opinion  it  is  said  of  Taylor  y.  WiUtarm, 
supra,  that  the  decision  was  correct,  for  the 
judge  had  not  been  professionally  connected 
as  counsel  with  the  parties  to  the  suit  and  tiie 
subject-matter  of  the  dispute  then  before  bim 
for  determination.    Netoeorne  v.  Lights  58  Tex. 
141,  is  a  case  in  which  a  wife  had  sued  her  hus- 
band for  a  divorce  on  the  ^und  of  cruel  treat- 
ment, which  suit  was  dismissed;   and  after- 
wards the  husband  sued  the  wife  on  the  ground 
of  abandonment,  and  obtained  a  decree  of  di- 
vorce.   The  judge  who  presided  on  the  trial 
of  the  latter  suit  was  the  attorney  of  the  hus- 
band in  the  former  one,  the  defense  beinx  made 
that  the  husband  was  not  guilty  of  cruel  treat- 
ment, and  hence  that  her  abandonment  of  bim 
was  not  justifiable;  and  it  was  held  in  a  third 
suit,  instituted  by  the  wife  against  the  husband 
for  a  partition  of  the  community  property,  and 
revived  by  her  executor  on  his  death,  that  the 

iudge  was  disqualified  to  sit  in  the  second  salt, 
n  the  opinion  it  is  observed:  "Ostensibly  the 
issue  in  the  second  suit  —  that  of  voluntaiT 
abandonment  on  the  part  of  the  wife^was  dif- 
ferent from  that  in  the  first,— cruel  treatment 
on  the  part  of  the  husband;  yet  if,  in  fact,  the 
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abandonment  was  caused  by  the  cruel  treat- 
ment of  the  hnsbaad,  he  was  not  entitled  to  a 
decree  in  his  favor,  as  the  abandonment  would 
not,  in  a  legal  sense,  have  been  voluntary. 
He  defended  the  first  suit  on  the  ground  that 
he  was  not  guilty  of  cruel  treatment,  and  hence 
that  the  wife  was  not  justified  in  leaving  him." 
And  again,  after  stating  the  parties  to  be  as 
indicated  above:  *'It  will  be  thus  seen  that  the 
parties  to  all  three  of  the  suits  were  the  same, 
either  in  their  own  individual  rights  or  as 

grivies.  The  objects  and  the  issues  in  their  legal 
earings  and  circumstances  in  the  first  two 
suitfl  were  so  intimately  blended  as  to  be  vir- 
tually the  same,  and  the  partition  sought  in 
the  tnird  was  but  the  statutory  result  and  in- 
cident of  the  first  two." 

In  Heams  v,  Eeams,  5  Ooldw.  217,  an  at- 
torney had  prepared  the  bill,  and  conducted  to 
a  decree  for  sale  a  suit  between  tenants  in  com- 
mon, and  there  had  been  a  sale  under  the  de- 
cree, and  a  note  had  been  taken  of  a  purchaser 
for  the  amount  bid  by  him,  and  the  report  of 
the  sale  was  confirmcSil  on  sach  attorney's  ap- 
plication. Several  years  subsequently  a  Judg 
ment  was  entered,  on  motion  of  the  master 
who  made  the  sale,  against  the  surety  on  the 
note  under  the  chancery  practice  obtaining  in 
that  state.  The  judge  who  rendered  the  last 
judgment  was  the  attorney  referred  to,  and  it 
was  held  that  he  was  disqualified  to  render  the 
judgment,  as  the  surety  or  defendant  in  such 
judgment  was  a  Qu^si  party  to  the  original 
cause.  Ouriis  v.  Wikox,  74  Mich.  69,  is  a  case 
in  which  the  judge  had,  when  counsel,  been 
given  the  facts,  and  consulted  as  to  a  case  in 
which  the  parties  had  attorneys,  and  had  ad- 
vised the  party  not  to  make  any  attempt  to  set- 
tle tne  case  further  than  a  compromise  in  his 
own  behalf;  and  It  was  held  that  he  was  dis- 
qualified, under  a  statute  which  made  being 
"consulted  or  employed  as  counsel  in  the  sub- 
ject-matter to  be  litigated  in  said  suit"  a  dis- 
qualification. 

The  decision  of  the  supreme  court  of  New 
Hampshire  in  Moaes  v.  Julian,  45  N.  H.  52, 84 
Am.  Dec.  114,  was  that  a  judge  of  probate  who 
has  written  a  will  is  disqualified  to  sit  upon  the 
proliate  of  it,  and  11  Whieher  v.  WJiicher,  11 
N.  H.  34b,  that  a  justice  of  the  peace  who,  at 
the  request  of  the  counsel  for  the  plaintiff,  ap- 
peared on  behalf  of  the  plaintiff  at  the  taking 
of  a  deposition  to  be  used  in  the  cause,  and  ex- 
amined the  witness,  is  incompetent  afterwards 
to  take,  as  magistrate,  a  deposition  for  the 
plaintiff,  to  be  used  in  the  same  case.  See 
also  Smith  v.  Smiik,  2  Me.  407.  In  McLaren 
V.  Chnrrier,  5  Paige,  590,  8  L.  ed.  817,  it  was 
held,  where  a  master  in  chancery  has,  in  the 
character  of  a  solicitor  or  counselor,  given  ad- 
vice or  prepared  any  pleadings  or  proceedings 
in  a  cause  or  matter  pending  in  or  brouffbt  be- 
fore the  court,  or  made  or  proposed  motions  or 
petitions  in  such  cause  or  matter,  or  where  his 
law  partner  has  been  thus  employed  or  con- 
sulted, although  not  the  solicitor  or  coun- 
selor on  record,  such  master  or  judicial  ofllcer 
cannot  act  as  master,  or  do  any  Judicial  act  re- 
quiring the  exercise  of  judgment  or  discretion 
which  is  in  any  way  connected  with  such  cause 
or  matter,  and  consequently  cannot  approve 
an  appeal  bond. 

In  CUgkomy,  OUghom,  66  Cal.  809,  the  con- 
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elusion  reached  was  that  a  judge  is  not  disqual- 
ified from  sitting  in  a  cause  by  the  fact  that  he 
had  been  attornev  for  one  of  the  parties  in  an- 
other action  involving  one  of  the  issues  in  the 
case  on  trial.  The  opinion  of  the  court  in 
Bryan  v.  Autiin,  10  La.  Ann.  612,  was  that  a 
district  judge  was  not  rendered  Incompetent  to 
sit  in  the  tnal  of  a  cause  before  him  by  the  fact 
that  he  had  formerly  been  counsel  for  an  orig- 
inal defendant  therein,  who,  prior  to  such  trial, 
had  been  discharged  therefrom  by  a  judgment 
of  the  supreme  court  rendered  in  his  favor; 
and  in  Stewart  v.  Mix,  80  La.  Ann.  1036,  the 
fact  that  a  justice  of  the  appellate  court  was  of 
counsel  for  certain  partieein  two  former  suits 
was  held  to  be  no  ^ound  for  his  recusation  in 
a  subsequent  suit  m  which  the  same  parties 
were  litigants,  it  appearing  that  the  validity  of 
none  of  the  proceedings,  and  the  decision  of 
none  of  the  questions  involved  in  the  previous 
suits,  were  put  in  issue  in  the  third  suit. 

The  appellant,  the  Tampa  Street  Railway  A 
Power  Company,  claims  in  its  bill  that  the 
charter  Act  of  the  Tampa  Street  Railway  Com- 
pany, enacted  in  1885  (chapter  8657  of  the  Laws 
of  this  state),  gave  that  company  the  right  to 
construct  and  operate  a  line  of  railway  in  any 
or  all  of  the  streets  of  Tampa,  under  certain 
provisions  and  conditions  therein  named;  and 
that  such  company  had,  up  to  June  1, 1892,  con- 
structed and  operated  a  street  raflway  on  cer- 
tain stated  streets,  nine  in  all,  including  two 
avenues,  and  that  on  the  day  last  named  it  sold 
and  transferred  to  appellant  company,  which 
is  also  designated  in  the  bill  as  *'a  corpora- 
tion existing  under  the  laws  of  the  state  of 
Florida,"  all  its  property  and  franchises,  in- 
cluding that  of  building  and  operating  a  line 
of  street  railway  through  any  and  all  of  the 
streets  of  the  city;  and  that  since  such  transfer 
the  latter  company  has  operated  the  railway  so 
built,  and  was,  at  the  filing  of  the  bill  of  com- 
plainant herein,  August  9, 1892,  rightfully  and 
lawfully  operating  such  railway,  as  well  as  that 
on  two  other  designated  avenues  upon  which 
it  has  built  and  extended  its  track  since  its 
aforesaid  purchase;  and  that  since  the  said  1st 
day  of  June  the  complainant  company  "has 
fully  carried  out  its  charter  and  the  charter  of 
the  Tampa  Street  Railway  Company."  The 
effect  of  the  remainder  of  the  bill,  veiv  briefly 
stated,  is  that  the  defendant  or  appellee  com- 
pany has  no  power  or  right  to  build  a  street 
railway  in  the  city  of  Tampa,  which  it  is  al- 
leged to  be  doing;  and  an  injunction  is  asked 
against  it  for  the  reason  that  by  so  doing  it  will 
interfere  with  the  property  rights  of  appellant 

The  plea  of  the  appellee  or  defendant  com- 
pany to  the  bill  is,  in  substance,  that  the 
charter  Act  of  the  Tampa  Street  Railn^  Com- 
pany, passed,  as  stated,  in  the  year  18o6,  pro- 
vided that  such  corporation  should,  in  order 
to  avail  itself  of  the  benefit  of  the  same,  begin 
work  on  its  railroad  within  two  vears  from  the 
approval  of  the  Act,  and  shoula  complete  the 
same  within  seven  years,  and  that  the  stated 
period  of  seven  years  expired  on  the  12tb  day 
of  February  of  the  present  year,  before  com- 
plai  nant  company  purchased .  That  the  may  or 
and  counsel  of  the  town  of  Tampa  had  no  au- 
thority to  grant  to  the  Tampa  Street  Railway 
Company  a  franchise  or  license  to  construct, 
equip,  or  operate  a  line  of  railroad  on  any  of 
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the  streets  of  Tampa  after  the  expiration  of 
said  period  of  seven  ^rears,  and  that  any  at- 
tempt to  do  so  was  Toid;  and  that  the  com- 
plainant company  has  never  obtained  from  the 
mayor  and  aldermen  of  the  city  of  Tampa  any 
franchise,  permit,  or  license  to  construct  or 
operate  a  railroad  on  any  of  the  streets  of 
Tampa;  it  bein^  further  averred  that  without 
such  permit  or  license  the  appellant  has  no  law- 
ful authority  to  do  so.  In  the  answer  of  the 
defendant,  which  was  filed,  as  was  the  plea, 
before  the  order  of  transfer  was  made  by  Judge 
Bparkman,  there  is  an  admission  of  the  * 'or- 
ganization and  charter  of  the  Tampa  Street 
Kailway  Company,  aa  allefl;ed  in  said  bill,  and 
that  said  company  obtained  a  permit  or  license 
from  the  municipal  authorities  of  the  town  of 
Tampa  to  construct  its  said  road  in  and  upon 
the  streets  of  said  town,"  followed  by  a  denial 
that  this  gave  any  exclusive  right  or  control  of 
the  streets  for  such  or  any  purpose.  Then 
there  is  an  allegation  that  the  town  was  abol- 
ished by  an  Act  of  June  2, 1887,  and  the  city  of 
Tampa  created  by  said  Act,  which  extended 
the  boundaries  and  corporate  limits,  and  that 
in  this  extension  are  included  some  of  the 
streets  now  occupied  and  used  by  complain- 
ant, including,  among  others,  the  two  stated 
above  to  have  been  built  on  by  such  company; 
and  that  neither  the  complainant  company  nor 
the  Tampa  Street  Railway  Company  has  ever 
obtained  the  consent  of  the  city  to  build  on 
certain  of  said  new  streets,  including  the  two 
just  referred  to. 

The  statement  In  appellee's  petition  for  the 
transfer  of  the  cause  is  that  Judge  Sparkman 
is  disqualified  "by  virtue  of  having  been  coun- 
sel for  the  complainant  prior  to  your  appoint- 
ment as  iudge,  and  \>j  reason  of  having  as 
counsel  advis^  complainant,  and  by  reason  of 
still  holding  the  opinion,  as  expressed,  .  .  . 
that  the  complainant  has  the  right  to  construct 
its  road  in  the  streets  of  Tampa,  which  is  one 
of  the  questions -raised  in  the  pleadings  in  said 
cause."  The  order  of  the  judce  redtes  that 
the  petition  came  on  to  be  heara,  and  adjudi- 
cates that  he  is  disqualified  "by  reason  of  hav- 
ing been  counsel  for  the  Tampa  Street  Rail- 
way^ &  Power  Company,  the  complainant,  and 
having,  as  such  counsel,  advised  the  complain- 
ant upon  certain  questions  involved  in  the  suit 
DOW  pending,  and  especially  that  the  com- 
plainant has  the  power,  under  its  franchise 
from  the  city  of  Tampa,  to  construct  and  op- 
erate its  railroad  on  the  streeta  of  said  city, 
which  opinion  the  court  still  entertains,  the 
defendant  having  raised  the  question  by  its 
plea  to  the  bill  filed  herein." 

If  the  appellant  company  had  in  its  bill  of 
complaint  based  its  alleged  rights  upon  a  fran- 
chise, license,  or  permit  from  the  town  or  city 
of  Tampa,  then  we  would,  in  view  of  the  con- 
dtisions  reached  after  very  careful  considera- 
tion, have  to  say  that  the  record  before  us 
showed  Judge  Sparkman  to  be  disqualified. 
The  mere  statement  that  "he  had  been  coun- 
sel for  the  appellant  company"  would  not  jus- 
tify this  conclusion,  for  non  constat  that  he  was 
such  counsel  in  any  matter  connected  with 
this  suit;  nor  would  the  entire  statement  of 
the  petition  do  so,  since  it  is  negatived  or  qual- 
ified to  a  very  material  extent  by  the  statement 
of  the  judge  in  his  order,  which  latter  state- 
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ment  must,  as  between  it  and  the  simple  asser- 
tion of  the  sworn  petition,  be  taken  to  be  true; 
but  the  conclusion  would  result  from  the  fact 
that  he  had  advised  the  complainant  company 
that  it  had  the  power,  under  such  municipal 
franchise,  to  construct  and  operate  its  road 
on  the  streets  of  the  city.  Where  an  attor- 
ney advises  a  person  that  a  certain  instrument 
or  permit  or  license  gives  him  a  legal  rigbl, 
and  afterwards  a  controversy  arises  between 
such  person  and  another  as  to  whether  or 
not  it  does  confer  such  right,  and  the  at- 
torney has  come  to  the  bench,  he  cannot  sit 
in  judgment  between  those  persons  in  that 
controversy,  but  is  disqualified  to  do  so  by 
virtue  of  such  professional  relation  to  the 
former  party  on  the  subject  of  that  controversy. 
This  view  is  cleariy  sustained  by  the  above 
cases  of  Slaven  v.  Wheeler,  Neuxsome  v.  Light, 
and  Moms  y.  Julian,  and  finds  support,  also, 
in  the  doctrine  of  Reams  y.  Reams,  Whicker 
V.  Wldcher,  and  McLaren  v.  Oftarrier,  supra, 
Taylor  v.  Williams  does  not  confiict  with  this 
conclusion,  because  it  did  not  appear  there 
that  the  judge  had  ever  had  any  professiooal 
connection  with  either  of  the  parties  to  ihe 
cause  upon  the  question  at  issue,  which  is  tnie, 
also,  of  Houston  d  T,  0,  R,  Co.  v.  Rpan,  Nor 
is  the  doctrine  of  Cleghom  v.  deghom  neces- 
sarily inconsistent  with  it,  ss  there  may  be  im- 
material or  collateral  issues  which  could  not 
disqualify;  but  of  this  dedsion  we  must  say 
that,  wherever  it  or  its  doctrine  will  lead  to  a 
conclusion  in  conflict  with  that  reached  in 
Neweome  y.  Light,  supra,  we  approve  the  lat- 
ter. Of  course,  none  of  the  other  cases  cited 
above  tend  against  our  conclusion.  It  mu^t 
be  assumed  that  the  attorney's  advice  was 
sought,  and  his  professional  opinion  taken,  by 
the  party  or  client,  with  reference  to  a  possible 
or  probable  controversy;  and  when  a  con- 
troversy does  arise,  the  attorney  cannot  sit  in 
judgment  between  the  client  and  his  opponent 
The  fact  here,  however,  as  shown  by  the  state- 
ment of  the  pleadings  made  above,  is  that  the 
appellant  company  has  not  based  its  suit  upon 
any  franchise,  license,  or  permit  from  the  town 
or  dty  of  Tampa,  but  its  bill  founds  its  ri^bt 
upon  the  laws  of  the  state,  neither  settincr  up 
nor  referring  to  any  town  or  city  ortiinsnea 
or  other  municipal  authorization.  The  aver- 
ments of  the  plea  or  answer  as  to  what  the 
city  has  not  done,  or  the  town  could  not  do, 
or  the  admission  of  the  answer  as  to  what  the 
town  did,  in  favor  of  the  complainant's  assiffn- 
or  company  or  of  the  complainant  itself,  can- 
not change  the  nature  of  the  complainani's 
bill,  or  us  allegation  of  title,  or  the  issues 
offered  by  it;  nor  can  a  defendant  make,  in 
his  own  pleadings  alone,  issues  which  will  dis- 
qualify a  judge  Irom  trying  issues  between  the 
complainant  and  himself,  made  by  their  re- 
spective pleadings.  When  a  defendant  joins 
issue  upon  a  right  of  action  or  a  material  issue 
tendered  therein  by  a  bill,  or  where  he  sets  up 
as  an  affirmative  defense  new  matter  which 
constitutes  a  relevant  defense  to  the  case  made 
by  the  bill,  and  an  Issue  of  either  law  or  fact  is 
joined  thereon,  and  the  judge  has  been  of 
counsel  to  either  of  the  parties  as  to  such  mat^ 
ter,  he  will  be  disqualified,  although  the  bill 
does  not  show  the  ground  of  disqualification; 
but  the  defendant  cannot  disqualify  a  judge  by 
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alleging  matters  "whfcb  are  entirely  irrelevant 
and  immaterial  to  the  case  made  by  tbe  bill. 
8bou1d  the  complainant  amend  its  bill,  and 
invoke  any  grant  or  '^franchise"  from  tbe  town 
or  city  of  Tampa,  as  material  to  its  case,  then 
Judge  Sparkman  will  be  disqualified  to  sit  in 
judgment  on  it,  if  be  advised  the  complainant 
professionally  that  it  gave  it  tbe  right  to  con- 
struct and  operate  its  road  in  tbe  streets  of 
Tampa;  but,  as  long  as  complainant  company 
rests  on  tbe  case  made  by  its  bill,  and  claims 
tbe  right  alleged  therein'solely  on  state  legis- 
lation. Judge  Sparkman  should  pass  upon  tbe 
case  so  made,  and  be  is  no  more  disqualified  to 
sit  in  tbe  case  by  such  immaterial  matter  than 
be  would  be  to  sit  in  any  other  case  to  which 
the  complainant  may  be  a  party,  and  such 
tnunicipal  grants  be  immaterial. 

It  follows,  then,  that  Judge  Sparkman  is  not 
disqualified  by  having  expressed  the  opinion 
that  tbe  complainant  has  the  power  under  tbe 
franchise  from  the  city  of  Tampa  to  construct 
and  operate  its  railroad  on  tbe  streets  of  the 
city,  and  for  the  reason,  as  indicated,  that  no 
fluch  franchise  is  an  issue  in  the  cause.  This 
being  so,  it  remains  to  inquire  whether  the 
record  shows  any  other  ground  of  disqualifica- 
tion. In  view  of  the  material  qualification  of 
the  averment  of  the  petition  made  by  tbe  order, 
we  must  look  to  tbe  latter  for  any  ground  that 
may  exist.  Tbe  only  thing  in  it  not  noticed  is 
tbe  statement  that  as  counsel  for  the  com- 
plainant he  advised  it  upon  certain  questions 
involved  in  the  suit  now  pending.  In  our 
judgment,  this  is  not  a  sufficient  showing, 
VVbere  the  ground  of  disqualification  reli^ 
upon  is  merely  advice  upon  certain  questions 
involved  in  the  suit,  these  questions  should  be 
stated,  in  order  that  it  may  be  seen  that  they 
are  so  involved.  Tbe  preservation  of  lawful 
jurisdiction  demands  that  this  should  t)e  re- 
quired, since  It  is  true  that  no  jurisdiction  at- 
taches to  the  court  to  which  tbe  cause  is  sent, 
if  ibe  facts  stated  by  the  transferring  judge  do 
not  disqualify  him.  Taylor  v.  Williams, 
tupra;  State  ▼.  Walker,  26  Fla.  561.  Of 
course,  if  Judge  Sparkman  bad  stated  that  be 
bnd  been  of  counsel  in  the  cause  to  one  of  the 
parties,  or  that  he  bad  advised  one  of  tbe  par- 
tics,  as  counsel,  as  to  the  issues  in  tbe  cause,  it 
would  have  been  entirely  sufficient,  as  the 
pleadings  always  show  the  cause  and  its  issues; 
but  he  has  not  so  stated,  and  tbe  necessity  for 
a  specific  statement  of  any  question  as  to  which 
be  may  have  advised,  and  which  is  deemed  to 
be  involved  in  tbe  suit  and  to  disqualify,  is 
illustrated  by  this  cause. 

In  reaching  the  conclusions  announced  above 
^c  have  noi  overlooked  tbe  fact  that  there  is 


now  no  statute  in  this  state  expressly  declaring 
that  the  previous  relation  of  counsel  to  a  partv 
to  tbe  cause  in  tbe  matter  in  controversy  shall 
disqualify  a  judge,  nor  tbe  further  fact  that 
there  are  decisions  which  intimate  or  affirm  the 
view  that  such  relation  does  not  disqualify. 
Ovsinge  v.  Gibson,  2  A.  E.  Marsh.  615;  Denn 
V.  Tatem,  1  N.  J.  L.  [\^\m',BankofN<nth 
America  y.  Fitesimons,  2'Binn.  464.  We  do 
not  understand,  nor  is  there  any  sanction  for 
tbe  opinion,  that  the  Act  of  December  4,  1862 
(Rev.  Stat.  §§  967,  969,  970,)  declaring  interest 
and  consanguinity  or  affinitv  to  be  grounds  of 
disqualification,  and  prescribing  the  practice 
in  such  cases,  to  be  an  exclusion  of  any  of  the 
other  established  grounds  of  disquaUncation. 
It  has  always,  so  far  as  we  know,  been  tbe 
practice  of  the  circuit  and  supreme  court 
judges  to  refuse  to  sit  in  cases  in  which  they 
have  been  of  counsel  to  either  of  the  parties. 
That  there  was  long  since  a  repeal  of  the  Act 
of  June  4, 1848,  which  made  it  the  duty  of  tbe 
supreme  court,  then  composed  of  tbe  circuit 
iudges.  to  appoint  and  assign  one  of  its  mem- 
bers, "not  interested  or  otherwise  disquali- 
fied," to  bold  the  next  term  of  the  circuit  court 
of  any  county  in  which  there  were  pending 
any  causes  or  cause  in  which  the  judge  of  that 
court  was  "interested^  or  has  been  of  counsel, 
or  for  any  cause  cannot  hear  or  try  or  decide 
the  same,"  is  immaterial.  Tliat  Act,  which  has 
not  been  in  force  since  the  year  1861,  merely 
recognized  such  relation  of  counsel  and  client 
as  one,  among  many,  causes  of  disqualifica- 
tion. Tbe  records  of  the  courts  of  this  state 
are  full  of  orders  and  entries  made  since  its  re- 
peal, recognizing  the  stated  relation  as  dis- 
qualifying a  judge;  and  that  it  does  have  this 
effect  here  is  as  fully  settled  by  years  of  un- 
varying recognition  and  enforcement  as  is  any 
other  principle  of  law,  and  we  have  no  hesita- 
tion in  affirming  either  its  propriety  or  its  bind- 
ing force  upon  tbe  supreme  and  the  circuit 
courts  and  judges.  It  was  recognized  by  tbe 
decision  of  this  court  in  kStoite  v.  JaekeonviUe, 
P,  dtM.  B,  Co,,  16  Fla.  201,  as  it  has  been  by 
its  practice  in  numerous  cases,  as  shown  by 
our  reports  and  records,  and  as  it  is  by  Moeee 
V.  Julian,  supra,  and  Ten  Eick  v.  Simpson,  11 
Paige,  179,  6  L.  ed.  98.  This  point  was  not 
before  the  court  in  Williams  v.  Bobles,  22  Fla. 
96,  where  the  sole  question  involved  was 
whether  the  circuit*judge  of  the  sixth  circuit 
was  disqualified  h^  affinitv. 

All  tbe  authorities  cited  have  been  consid- 
ered, but  cannot  be  specially  noticed. 

The  record  does  not  show  that  Judge  Spark- 
man is  disqualified,  and  this  ground  qf  the 
motion  must  eonseguenUy  faU. 


CALIFORNIA  SUPREME  COURT. 


M.  WILSON,  Appt., 

V, 

CALIFORNIA  CENTRAL  R.  CO..  Sespt, 
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1.   The  fkct  that  lie  did  not  preside  mt 

NoTK.— 43ee,  in  conectioo  with  the  above  case,  the 
ease  next  f oilowJng,  and  note  thereto. 

17  L.  R.  A. 


the  trial  or  hear  the  evidence  wfl)  not 
prevent  the  sucoessor  in  office  of  the  presidinff 
judge  from  RTantinir  a  new  trial  on  the  ground 
that  the  verdict  is  against  the  weight  of  conflict- 
ing evidence. 
8.  No  new  oontraet  is  created  hy  the 
fkct  that  after  goods  have  reached 
their  destination  and  been  unloaded 
the  carrier*8  dutv  is  by  law  reduced  from  that  of 
carrier  to  that  of  warehouseman*  but  in  case  of 
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their  nondelivery  suit  may  be  brought  on  the 
original  transportation  contract. 

8*  The  burden  is  on  the  carrier  In  an 
aetlon  for  fkllnre  to  deliver  sf€>od8*  to 
prove  its  alleged  freedom  from  fault  or  negli- 
gence, where  it  admits  the  oontraot,  and  then  al- 
leges that  the  goods  were  safely  carried  and 
stored  in  its  warehouse  at  their  destination  under 
oircumstances  that  reduced  its  obligation  to  that 
of  warehouseman,  and  while  so  stored  were  de- 
stroyed by  fire  without  fault  or  negligence  on  its 
part 

4.  A  reasonable  time  within  which  to 
remove  firom  the  depot  honsehold 
goods  shipped  firom  Indlanaito  Califor- 
nia is  not»  as  matter  of  law»  limited  to 
three  months  where  the  owner  wrote  the 
freight  agent  a  letter  received  two  days  after  the 
arrival  of  the  goods,  notifying  him  that  she  was 
tick  and  asking  him  to  store  the  goods  in  a  fire- 
proof warehouse,  and  the  only  attempt  at  giving 
her  notice  of  their  arrival  was  a  letter  so  defect- 
ively addressed  that  it  never  reached  her,  and 
possibly  a  postal  card  addressed  to  her  at  the 
point  of  destination. 

6«  Notice  must  be  given  a  consi^^ee 
upon  arrival  and  storage  of  g€>ods*  in 
order  to  reduce  the  degree  of  care  re- 
quired of  the  carrier  to  that  of  a  warehouseman, 
imder  Civ.  CJode,  6  2120,  providing  that  if  for  any 
reason  a  carrier  does  not  deliver  freight  to  the 
consignee  or  his  agent  personally  he  must  give 
Dotioe  to  the  consignee  of  its  arrival,  and  keep 
the  same  in  safety  on  his  responsibility  as  a 
warehouseman  until  the  consignee  has  had  a 
reasonable  time  to  remove  it. 

(Maioh  30,  IBKB.) 

APPEAL  by  plaintiff  from  an  order  of  the 
Superior  Court  for  Los  Angeles  County 
granting  a  new  trial  after  verdict  in  her  favor 
in  an  action  brought  to  recover  the  value  of 
goods  which  had  been  delivered  to  defendant 
for  transportation  and  lost  while  in  its  pos- 
session.   Afflrmed. 

The  facts  are  stated  in  the  commissioner's 
opinion. 

Me$srs.  Wells»  Monroe  ft  Lee*  for  appel- 
lant: 

Under  the  complaint  defendant  might  be 
held  liable  not  merely  as  a  carrier  but  also  as 
a  warehouseman. 

Eayt  y.  Nevada  County  N.  Q.  B.  Go.  68  Cal. 
644. 

A  prima  fade  case  of  negligence  is  made  out 
against  a  warehouseman  who  refuses  to  deliver 
property  stored  with  him,  upon  proof  of  de- 
mand and  refusal. 

WiUon  V.  Southern  Pae.  R,  Go.  62  Cal.  164. 

The  verdict  of  the  jury  will  be  upheld  in 
cases  of  negligence  where  there  is  any  evidence 
at  all  to  sustain  it. 

Ibid. 

And  such  verdict  is  conclusive  on  appeal  to 
the  supreme  court  on  the  question  of  negligence 
if  there  is  any  evidence  at  all  to  warrant  it,  and 
such  verdict  will  not  be  reviewed  on  appeal. 

Ibid.;  Trenor  v.  Central  Pae.  R,  Co.  50  CaL 
222;  Brown  v.  Brown,  41  Cal.  88;  Algier  v. 
Steamer  *'Marie,"  14  Cal.  187. 

The  testimony  of  the  defendant's  servant 
that  there  was  some  kerosene  oil  in  cars  which 
were  destroyed  by  the  fire,  was  sufficient  evi- 
dence to  warrant  the  jury  in  drawing  the  in- 
ference that  such  a  condition  of  things  existed 
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in  and  around  the  storehouse  of  defendaot  as 
showed  carelessness. 

The  defendant,  if  it  were  not  so,  could  easily 
have  shown  that  the  oil  stored  amongst  the 
merchandise  was  not  the  proximate  cause  or 
had  no  intermediary  auxiliary  effect  enhandog 
the  fire  or  affording  food  by  which  the  fire  was 
fed,  which  ultimated  in  the  burning  of  plain- 
tiff's goods. 

Van  FUet  v.  New  York  Cent,  d  R.R.B.  Co. 
27  N.  Y.  S.  R  78.  Qeef  Fairbanks  v.  Kerr,  70 
Pa.  90,  10  Am.  Rep.  664. 

The  keeping  of  explosive  and  inflammable 
substances  in  large  quantities  in  the  vicinity  of 
one's  place  of  business  is  a  nuisance  per  ee  aod 
is  negligence. 

Myers  V.  Maleom,  6  Hill,  292,  41  Am.  Dec. 
744;  Denver,  8.  P.  db  P.  K  Co.  ▼.  Conway,  8 
Colo.  1,  54  Am.  Bep.  537;  Lake^.  MiUiken,  62 
Me.  240,  16  Am.  Bep.  458;  Wood,  Nuisances, 
§142;  Marine  Ins.  Co.  v.  St.  Louis,  I.  M^  dt  8. 
B.  Co.  41  Fed.  Rep.  648,  43  Am.  &  Eng.  R, 
Cas.  90. 

If  the  defendant  'allowed  the  combostible 
matter  to  remain  on  their  tracks  so  as  to  make 
it  dangerous  to  adjoining  property  to  run  their 
locomotives  through  or  by  such  combustible 
matter,  it  is  negligence  for  which  the  company 
is  culpable. 

Delaware,  L.  dk  W.  B.  Co.  ▼.  Salmon,  89  N. 
J.  L.  806,  23  Am.  Rep.  214;  KeOoyg  v.  Chicago 
A  N  W.  B.  Co.  26  Wis.  22S,  7  Am.  Rep.  69; 
Bass  ▼.  Chicago,  B.  d  Q.B.  Co.2S  111.  9,  81 
Am.  Dec.  254;  lUinais  Cent.  B.  Co.  v.  MUU,  42 
III.  407;  lUinois  Cent.  B.  Co.  v.  Frasier,  47 
111.  505;  Webb  v.  Borne,  W.  ds  0.  B.  Co.  49  N.  Y. 
420, 10  Am.  Rep.  889;  Van  Denburghv.  Truai, 
4  Denio,  464,  47  Am.  Rep.  268;  Campbell  v. 
Seaman,  68  N.  Y.  577,  20  Am.  Rep.  567;  Heeg 
V.  Lieht,  80  N.  Y.  582,  36  Am.  Rep.  654. 

Whether  due  inquiry  and  effort  to  give  no- 
tice has  been  made  is  for  the  jurv  to  determine. 

Whi^>eek  v.  Holland,  45  N.  Y.  18. 

Messrs.  A.  Brnnson  and  Cux^s  D.  Wil- 
bar,  for  respondent: 

(Jnder  our  law  the  storage  of  freight  by  a 
common  carrier  in  its  warehouse  at  the  point 
of  destination,  either  with  or  without  notice  of 
the  arrival  thereof,  changes  the  liability  of  the 
common  carrier  as  such  to  that  of  the  ware- 
houseman. 

Jackson  v.  Saernmenio  Valley  B.  Co.  28  Cal 
278;  3  Wood,  Railway  Law.  1592.  1593; 
Hutchinson,  Carr.  §  858;  2  Rorer.  Jiailroads, 
1282;  Redf.  Railways,  251;  Sackett,  Instrac- 
tioDS  to  Juries,  95,  g  15. 

The  liability  of  a  common  carrier  as  such 
ceased  within  a  reasonable  time  after  the  ar- 
rival of  the  goods,  and  three  months  was  a 
reasonable  time. 

8  Wood.  Railway  Law,  1598;  2  Estee,  PL  14, 
§1942. 

As  to  what  constitutes  a  reasonable  oppor- 
tunity, it  may  be  said  that  no  reference  is  to 
be  had  to  the  peculiar  circumstances  of  tbe 
consignee,  but  the  question  is  whether  he  bad 
a  reasonable  opportunity  such  as  would  give 
a  person  residing  in  the  vicinity  of  the  place 
of  delivery  and  informed  of  the  usual  course 
of  business,  and  of  the  time  when  the  ^oods 
are  expected  to  arrive,  suitable  time  within  the 
usual  hours  of  business  to  take  them  away. 

8  Wood,  Railway  Law,  1599. 


1892. 


Wilson  v.  Califobnia  Cbntral  R  Co. 


687 


Vaneliel*  (7.»  filed  the  following  opinion: 
Action  to  recover  from  defendant  the  value 
of  certain  household  furniture  which  it  is  al- 
leged the  defendant,  as  a  common  carrier  hy 
railroad,  in  consideration  of  a  certain  sum  paid 
it  by  plaintifE  as  freightage,  pro  rata  itinerii, 
agreed  safely  to  carry  from  Indianapolis,  Ind., 
to  Loe  Angeles,  Gal.,  and  to  deliver  to  the 
plaintiff  or  order  at  the  latter  place,  but  failed 
and  refused  to  do  so  according  to  said  agree- 
ment, whereby  said  furniture  was  wholly  lost 
to  plaintiff,  to  her  damage  in  the  sum  of  $4,000. 
The  answer  of  the  defendant,  for  want  of  in- 
formation or  belief,  denies  that  the  furniture 
was  worth  $4,000  or  anv  sum,  and  then  pro- 
ceeds as  follows:  "  It  oenies  that  it  did  not 
safely  carry  said  goods  pursuant  to  its  agree- 
ment to  plaintiff's  damage  in  the  sum  of  $4,000, 
or  in  any  other  sum  whatever,  but,  on  ^e  con- 
trary,  it  alleges  that  it  safely  carrieid  said  goods 
from  the  town  of  Barstow,  where  it  received 
the  same  of  the  Atlantic  &  Pacific  road,  and 
delivered  the  same  in  the  city  of  Los  Angeles, 
at  its  warehouse  in  said  city,  where  said  goods 
were  received  on  the  19th  day  of  July,  1887, 
and  were  on  the  same  day  unloaded  into  the 
warehouse  of  this  defendant  at  said  city,  and 
the  plaintiff  in  this  action  was  on  said  19t.h  day 
of  July,  1887,  duly  notified  of  the  arrival  of 
said  goods,  but  said  plaintiff  wholly  neglected 
to  remove  said  goods  from  said  warehouse,  and 
negligently  perinitted  them  to  remain  therein 
until  the  28th  dav  of  October.  1887,  at  which 
time  said  warehouse,  with  its  contents,  in- 
cluding the  goods  mentioned  in  this  complaint, 
was  wnoUy  and  totally  destroyed  by  fire,  and 
that  without  the  carelessness  or  negligence  of 
this  defendant. "  The  case  w as  tried  by  a  Jury. 
Verdict  for  plaintiff,  assessing  the  damages  at 
$4,000.  Judgment  accordingly.  Defendant 
moved  for  anew  trial,  which  was  granted;  and 
this  appeal  is  by  the  plaintiff,  from  the  order 
granting  a  new  trial.  The  case  was  tried  be- 
fore Hon.  H.  K.  8.  O'Melveney,  who  settled 
the  statement  on  motion  for  new  trial  after  the 
expiration  of  his  term  of  office,  February  18, 
1890;  and  the  new  trial  was  granted  by  his 
successor,  Hon.  W.  H.  Clark,  December  18, 
1890.  On  granting  the  motion  the  court  filed 
a  written  opinion,  which  is  brought  up  with 
the  transcript,  and  acquiesced  in  by  counsel  as 
being  a  correct  copy,  though  it  does  not  ap- 
pear to  have  been  made  a  part  of  the  settled 
statement.  It  appears  by  this  opinion  that  the 
new  trial  was  granted  on  two  grounds:  (1) 
That  the  verdict  was  against  the  weight  of  con- 
flicting evidence  on  a  material  issue;  and  (2) 
that  the  court  misinstructed  the  jury.  Appel- 
lant's counsel  contend  that  inasmuch  as  it  is 
admitted,  and  is  incontrovertible,  that  the  evi- 
dence is  substantially  conflicting,  the  court  be- 
low, not  having  tried  the  case,  nor  heard  the 
evidence,  should  have  been  governed  by  the 
same  rule  that  prevails  in  the  appellate  court 
as  to  conflicting  evidence.  This  question  has 
been  decided  adversely  to  the  views  of  counsel 
for  appellant  in  the  following  cases:  AlUchul 
V.  DoyU,  48  Cal.  535;  Maey^,  Davila,  Id.  648; 
BavderY,  Tyrrd,  59  Cal.  100;  Blumy,  Sunol, 
63  Cal.  848.  Therefore  the  order  granting  a 
new  trial  on  the  ground  of  insufficiency  of  the 
evidence  should  be  affirmed,  without  regard  to 
what  may  be  said  or  thought  of  the  reason  of 
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the  rule  established  by  those  cases;  and  wheth- 
er the  instructions  to  the  jury  were  correct  or 
not  For  purposes  of  the  new  trial,  however, 
it  is  proper  to  pass  upon  other  questions  pre- 
sented by  the  record  and  discussed  by  counsel, 
especially  such  as  relate  to  the  propriety  of  in- 
structions given  to  the  jury,  or  refused,  as 
requested. 

1.  The  court  did  not  err  in  refusing  the  first 
instruction,  as  requested  by  defendant.  As  re- 
quested, the  instruction  was  as  follows:  '*(1) 
iThe  court  instructs  you  that  in  this  case  de- 
fendant is  charged  as  a  common  carrier,  and 
not  as  a  warehouseman;  and  if  you  find  from 
the  evidence  that  the  goods  sued  for  arrived  in 
Los  Angeles  July  19,  1887,  and  were  at  that 
time  unloaded  from  ibe  cars  into  defendant's 
warehouse,  and  plaintiff  was  notified  of  such  ar- 
rival, then  the  court  instructs  you  that  defend- 
ant is  not  liable  as  a  common  carrier,  and  your 
verdict  should  be  for  the  defendant."  That 
the  defendant  **  was  a  common  carrier  of  eoods 
for  hire,"  and  as  such  received  and  "agreea  safe- 
ly to  carry  to  Los  Angeles,  and  there  to  deliver 
to  plaintiff  or  order,"  the  goods  in  question,  is 
admitted  by  the  pleading,  and  that  defendant 
did  safely  cany  the  goods  to  Los  Angeles,  and 
there  store  them  in  its  warehouse,  where  they 
were  afterwards  destroyed  by  fire,  is  alleged  in 
defendant's  answer,  and  was  proved  on  the 
trial.  Therefore  the  requested  instruction 
must  be  understood  as  meaning  that  if  plain- 
tiff was  properly  notified  of  the  arrival  of  the 
goods,  she  could  not  recover  in  this  action,  be- 
cause the  defendant  was  sued  on  its  contract 
as  a  common  carrier,  and  not  as  a  warehouse- 
man, even  though  the  goods  may  have  been 
destroyed  through  the  negligence  of  defendant, 
and  for  the  reason  that  the  notice  to  the  plain- 
tiff and  storage  of  the  goods  entirely  discharged 
the  defendant's  obligations  under  the  contract 
alleged  in  the  complaint,  although  the  goods 
had  not  been  delivered  as  required  by  the  ad- 
mitted terms  of  that  contract.  I  think  this  is 
a  mistake;  for,  while  it  is  true  that  the  contract 
did  not  require  of  the  defendant  so  great  a  de- 
gree of  care  after  the  arrival  and  proper  stor- 
age of  the  goods  as  while  they  were  in 
transitu ,  it  nevertheless  required  ordinary  care 
after  storage.  The  different  degrees  of  care  re- 
quired under  different  circumstances  are  sel- 
dom ezpremed  in  the  carrier's  contract,  but 
are  supplied  by  the  law  in  reference  to  which 
such  contracts  are  made,  and  which  enters  in- 
to and  forms  a  part  of  such  contracts.  Hutch- 
inson, Carr.  §  888.  These  implied  legal 
terms  of  the  carrier's  contract  require  different 
degrees  of  care,  appropriate  to  changing  cir- 
cumstances, as  well  while  the  ^oods  are  in 
transit  as  after  they  reach  their  destination; 
yet  the  original  contract  is  not  changed  by  the 
change  of  circumRtances,  but  remains  the  same 
and  continues  in  force  until  the  goods  are  de* 
livered  to  the  consignee,  or  until  they  are  lost 
by  some  cause  to  which  the  negligence  of  the 
carrier  did  not  contribute.  Therefore  a  failure 
to  deliver  the  goods  on  demand,  even  after 
storage,  without  lawful  excuse,  is  a  breach  of 
the  carrier's  original  contract,  for  which  suit 
may  be  brought  upon  that  contract.  No  au- 
thority opposed  to  this  view  has  been  cited  by 
counsel,  and  after  diligent  search  I  have  been 
able  to  find  none.    In  Jackson  v.  Sacramento 
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VaUey  RCo.,2S  Cal.  270,  wherein  the  com- 
plaint wfUB  upon  the  original  carrier's  contract, 
as  in  ibis  case,  it  was  contended  that,  before  the 

I)laintiff  could  recover  he  must  prove  that  the 
OSS  occurred  before  the  goods  reached  the  depot 
at  the  place  to  which  thej  had  bc«n  consigned. 
The  point  was  disposed  of  by  the  court  as  fol- 
lows: "We  do  not  think  this  objection  of  the 
defendants  to  the  complaint  sufficient  to  Justi- 
fy us  in  reversing  the  Judgment  on  -  that 
^ound.  Although  the  complaint  is  very  spe- 
cific in  charging  the  defendants  as  common 
carriers,  yet  we  do  not  see  that  they  have  been 
taken  by  surprise  in  any  wa^,  or  misled  there- 
by, or  prevented  from  setting  up  every  de- 
fense they  may  have  had  to  the  action.  In 
this  class  of  cases  there  is  certainly  great 
propriety  in  stating  the  two  characters  in  which 
the  defendants  acted;  but  it  is  not,  perhaps, 
essential  to  the  sufficiency  of  the  complaint." 
I  think  the  intention  and  effect  of  section  2120 
of  the  Civil  Code  (hereinafter  quoted)  is  merely 
to  reduce  the  degree  of  care  for  which  the  car- 
rier shall  be  held  responsible  after  the  arrival 
and  proper  storage  of  the  goods,  to  the  same 
measure  of  care  as  that  for  which  warehouse- 
men are  responsible,  and  that  it  does  not  imply 
that  the  storage  of  the  goods  creates  a  new  con- 
tract, which  must  be  specially  pleaded  and  dis- 
tinguished from  the  original  contract  in  order  to 
recover  the  goods  or  the  value.  It  may  often 
happen  that  the  consignee  may  not  know,  or  be 
able  to  learn,whether  his  goods  were  lost  while 
in  transit  or  after  their  arrival,  or  even  whether 
they  have  been  lost  at  all.  In  cases  of  this 
kind,  by  the  rule  contended  for,  he  must  guess, 
at  his  peril,  whether  he  should  sue  on  his  origi- 
nal contract  with  the  carrier,  or  upon  an  im- 
plied new  contract  with  the  same  person;  yet 
this  great  disadvantage  to  the  consignee  is  not 
compensated  by  any  just  advantage  to  the  car- 
rier, as  is  well  illustrated  in  the  case  of  Jaek»on 
r, Sacramento  Valley  E.  Co,,  supra,  and,  in- 
deed, by  the  case  at  bar.  When,  how,  and 
where  the  goods  were  lost,  if  lost  at  all,  is  pre- 
sumptively known  to  the  carrier,  but  not  to  the 
consignee. 

2.  Attherequest'of  the  defendant's  counsel 
the  court  gave  the  following  instruction  as  to 
the  burden  of  proof:  "When  the  defendant 
shows  that  the  goods  sued  for  were  destroyed 
by  fire,  then  the  burden  of  showing  that 
such  fire  was  the  result  of  defendant's  want  of 
care  is  upon  the  plaintiff,  and,  unless  such 
want  of  ordinary  care  is  shown,  your  verdict 
should  be  for  the  defendant."  Aa  applicable 
to  the  pleadings  and  admitted  facts,  I  think 
this  instruction  erroneous.  While  it  is  true, 
as  contended  by  counsel  for  respondent,  that 
defendant  Is  sued  upon  its  original  contract  as 
carrier  only,  it  must  not  be  overlooked  that 
the  answer  admits  that  the  defendant  assumed 
the  obligation  of  common  carrier,  as  alleged  in 
the  complaint,  and  then  by  allegations  of  new 
matter,  seeks  to  show  that  by  safely  carrying 
the  goods  to  the  point  of  destination,  and 
there  storing  them  in  its  warehouse,  the  de- 
fendant reduced  its  admitted  obligation  of 
common  carrier  to  that  of  warehouseman,  and 
further  alleges  that  after  they  were  stored  in 
the  warehouse  the  goods  were  destroyed  by  fire 
without' negligence  or  fault  of  the  defendant. 
The  burden  of  proving  this  defense,  including 
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the  loss  by  fire  without  negligenoe  or  fault  on 
his  pari,  devolved  on  the  defendant  *'When 
the  carrier  claims  exemption  on  the  groand 
that,  under  the  particular  circumstances  of  the 
case,  he  held  the  goods,  not  as  carrier,  but  ta 
an  ordinary  bailee,  it  devolves  upon  him  to 
show  not  only  that  he  has  done  his  whole  duty 
to  effect  a  delivery  according  to  the  course  o'f 
his  business,  but  that  he  has  oeen  guilty  of  no 
negligence  which  has  caused  or  contributed 
to  the  loss."  Hutchinson,  Carr.  2d  ed. 
1891,  p  854,  855.  and  authorities  there  cit- 
ed. All  the  facts  pleaded  by  defendant  in 
avoidance  of  its  confessed  contractual  ob- 
ligation were  material  and  necessary  to  con- 
stitute a  defense  to  the  action,  and  of  course 
the  burden  of  proving  all  such  facts  was  upon 
the  defendant.  It  will  hardly  be  contended 
that  the  new  matter  pleaded  would  have  con- 
stituted a  defense  without  the  allegation  that 
the  destruction  of  the  goods  by  fire  was  "with- 
out the  carelessness  or  negligence  of  this  de- 
fendant." Had  the  defendant  been  sued  as  a 
tortfeasor,  and  charged  in  the  complaint  with 
negligence  whereby  plain tifTs  goods  were  de- 
stroyed by  fire,  the  burden  of  proving  the 
alleged  negUgence  would  have  been  upon  the 
plaintiff.  WiUon  v.  Southern  Pac.  R,  Co.  63 
Cal.  171.  But  not  so  where,  as  in  this  case,  the 
action  is  upon  the  carrier's  contract  to  carry 
and  deliver  goods;  the  alleged  breach  being  a 
failure  to  carry  away  and  deliver  according  to 
the  contract,  and  the  defense  being  that  the 

floods  were  destroyed  by  fire  without  the  care- 
essness  or  negligence  oi  the  defendant.  As  a 
general  rule,  the  burden  is  on  the  defendant  lo 
prove  ne  w  matter  alleged  as  a  defense,  ( Oibom 
V.  Hendrickion.  8  Cal.  81;  Piercy  v.  Sahin,  10 
Cal.  22,  70  Anoi.  Dec.  802;  Kuhland  v.  Sedq- 
wiek,  17  Cal.  124;  Bryan  v.  Maume,  28  CiJ. 
244;  Mulford  v.  Bsludillo,  82  Cal.  186,)  even 
though  it  requires  the  proof  of  a  negative. 
"It  makes  no  difference,  therefore,  whether 
the  actor  is  plaintiff  or  defendant,  so  far  as 
concerns  the  burden  of  proof.  If  he  undertake 
to  make  a  case,  whether  affirmative  or  nega- 
tive, this  case  must  be  made  out  by  him,  or 
judgment  must  go  against  him.  Hence  it  may 
be  stated,  as  a  test  admitting  of  universal  ap- 
plication, that,  whether  the  proposition  be 
affirmative  or  negative,  the  party  against  whom 
judgment  woulabe  given  as  to  a  particular 
issue,  supposing  no  proof  be  offered  on  either 
side,  has  on  him,  whether  he  be  plaintiff  or  de- 
fendant, the  burden  of  proof,  which  he  must 
satisfactorily  sustain.  If  there  is  a  case  made 
out  against  a  defendant,  on  which,  if  the  plain- 
tiff should  close,  a  judgment  would  be  entered 
against  the  defendant,  then  the  defendant  has 
on  him  the  burden  of  proving  a  case  by  which 
the  plaintiff's  case  will  be  defeated.**  Whar- 
ton, Ev.  g  857,  and  authorities  there  cited. 
A?ain,  at  section  862,  the  same  author  says: 
"When  a  person  who  contracts  to  perform  a 
particular  duty  to  another  person  or  thing  U 
sued  for  negligent  injury  to  such  person  or 
thing,  then  the  plaintiff  need  only  prove  the 
injury;  and  the  burden  is  on  the  defendant  to 
excuse  himself  by  proof  of  the  exercise  of  dne 
diligence.  What  such  diligence  is  depend^ 
upon  the  nature  of  the  contract,  as  elsewhere 
discussed.  That  must  be  proved  as  an  excus- 
atory defense  by  the  defendant,  and  that  the 


1892. 


Wilson  y.  CAiiUroBNiA  Central  H,  Ca 


689 


Dorden  is  on  him  to  do  so  is  plain.  Tbe  de- 
fendant has  enftagcci  to  perform  a  particular 
duty,  and  tbe  suit  is  forthe  nonperformance  of 
aucb  duty.  That  the  defendant  failed  to  per- 
form bis  duty  through  negligence  is  not  part 
of  tbe  ]>laintiff'8  case.  Tbe  plaintiff,  it  ia  true, 
in  proving  the  nonperformance  of  duty  by  tbe 
de&ndant,  may  brins  out  such  incidents  as 
show  negligence  on  the  part  of  tbe  defendant. 
But  it  is  not  a  necessity  of  the  plsintiff's  case 
to  do  this,  and  if  tbe  defendant  desire  to  re- 
HeTe  himself  by  showing  a  due  performance  of 
duty,  he  must  do  so  either  by  directly  travers- 
ing the  plaintiff's  case  as  to  the  fact  of  injury, 
or  by  proving  (and  tbe  burden  is  on  tbedefend- 
jmt  to  do  this)  that  the  injury  occurred  without 
his  particular  fault.  A  creditor,  for  instance, 
receives  a  piece  of  silver  plate  in  pawn.  If  this 
is  lost,  without  any  culpa  on  bis  part,  he  must 

STOve  this  fact  in  order  to  be  released  from  lia- 
ility.  A  herd  of  goats  is  taken  by  a  herds- 
man to  pasture.  They  are  carried  off  bv 
robbers  without  the  fault  of  the  herdsman.  It 
ia  not  necessary  forthe  owner  to  prove  want  of 
due  care  in  tbe  herdsman,  but  tbe  burden  is  on 
tbe  herdsman  to  prove  that  the  loss  of  tbe  herd 
was  not  due  to  want  of  care  by  himself."  In 
tbe  following  three  sections  (868-866)  the  author 
states  the  effect  of  tbe  distinction  between 
actions  upon  contract  and  actions  on  tort  upon 
tbe  burden  of  prool  Tbe  failure  to  observe 
this  distinction  has  probably  occasioned  mucb 
of  the  conflict  of  tbe  cases  upon  this  point. 
The  conflicting  cases  are  referred  to  and  dis- 
cussed in  notes  to  the  above  citations  from 
Hutchinson  on  Carriers  and  Wharton  on  Evi- 
dence, and  the  conclusions  of  these  authors 
seem  to  be  sound  in  principle,  and  supported 
by  a  preponderance  of  tne  well-considered 
oases.  The  opposing  conclusion  seems  utterly 
to  disregard  elementary  principles  of  pleading 
and  evidence.  A  cause  of  action  upon  con- 
tract consists  merely  of  a  breach  of  the  con- 
tract, (the  contract,  of  course,  being  a  necessary 
condition,)  and  the  plaintiff  need  allege  and 
prove  only  the  contract,  the  breach,  and  tbe 
debt  or  resulting  damages;  whereas  a  cause  of 
action  ex  delicto  consists  of  a  tort  which  the 
plaintiff  must  allege  and  prove,  whether  it  be 
culpable  negligence  or  other  violation  of  plain- 
tiff's right.  Our  Code  of  Civil  Procedure, 
§  426,  requires  only  the  facts  "constituting  the 
cause  of  action"  to  be  stated  in  tbe  complaint, 
and  section  4S7  requires  that  the  answer  shall 
contain  a  denial  of  such  material  allegations  of 
the  complaint  as  are  controverted  by  the  de- 
fendant, and  a  statement  of  any  new  matter 
constituting  a  defense  or  counterclaim.  Sec- 
tion 1860  requires  each  party  to  prove  his  own 
afilrmative  allegations  and  also  his  negative 
allegations,  when  tbey  are  "an  essential  part 
of  the  statement  of  the  riebt  or  title  on  which 
the  cause  of  action  or  defense  is  founded." 
£ohler  v.  Welli,  Fargo  d  Co,  2^  Cal.  611. 
Negligence  of  the  defend  ant  is  no  essential  part 
of  the  statement  of  tbe  right  or  title  on  which 
plaintiffs  cause  of  action  is  founded;  bnt  the 
negative  of  such  negligence  is  an  essential  part 
of  the  statement  on  which  the  defense  is  found- 
ed, if  it  may  be  properly  called  a  "negative" 
when  it  is  only  ecjuivalent  to  an  "affirmative" 
allegation  of  ordmary  care,  and  consideriDg 
that  it  might  have  been  proved  by  affirmative 
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evidence  of  ordinsry  care.  "Section  1981. 
The  party  holding  tbe  affirmative  of  tbe  issue 
must  produce  tbe  evidence  to  prove  it.  There- 
fore the  burden  of  proof  lies  on  tbe  party  who 
would  be  defeated  if  no  evidence  were  given 
on  either  side."  While  the  logic  of  this  sec- 
tion seems  a. little  obscure,  tbe  coucdusion  is  in 
harmony  with  section  1869,  and  doubtless 
the  whole  section  was  intended  to  be  so,  and 
should  be  so  construed. 

8.  Tbe  court  did  not  err  in  refusing  the  fol- 
lowing instruction,  requested  by  the  defendant: 
"A  consignee  has  a  reasonable  time  within 
which  to  remove  ^oods  from  the  cars  of  a  com- 
mon carrier  into  its  warehouse,  and  tbe  court 
instructs  you  that  three  months  is  a  reasonable 
time  in  this  case,  and  it  was  her  duty  to  have 
removed  them  within  that  time,  and  their  loss 
by  fire  subsequently  to  that  time  relieves  de- 
fendant from  any  liability  for  said  goods  or 
their  value,  unless  you  find  from  the  evidence 
that  such  fire  was  caused  by  the  want  of  ordi- 
nary care  by  defendant;  and  the  burden  of 
showing  such  want  of  ordinary  care  is  on  tbe 
plaintiff,  who  must  prove  that  the  defendant 
had  by  some  act  or  omission  violated  some 
duty,  by  reason  of  which  the  fire  originated, 
or  that  some  negligence  or  want  of  care,  such 
as  a  prudent  man  would  take  under  similar 
circumstances  of  his  own  property,  caused  or 

Sermitted  or  contributed  to  cause  or  permit  ibe 
re  by  which  the  property  was  destroyed,  and, 
in  tbe  absence  of  such  proof,  you  should  find 
for  the  defendant."  This  instruction  is  errone- 
ous as  to  the  burden  of  proof,  for  reasons  above 
stared.  Nor  do  I  think,  under  tbe  circum- 
stances, tbe  jury  should  have  been  instructed, 
as  matter  of  law,  that  three  months  was  a  rea- 
sonable time  within  which  it  was  the  duty  of 
the  plaintiff  to  remove  her  goods.  The  goods 
were  shipped  and  tbe  f reign tage  paid  at.  In- 
dianapolu,  Ind.,  on  the  90th  day  of  June, 
1887,  and  consigned  to  the  plaintiff  at  Los  An- 
geles, where  they  arrived  on  July  19,  1887. 
After  tbe  shipment,  the  plaintiff,  who  is  a 
widow,  started  to  Los  Angeles,  intending  to 
arrive  there  before  the  arrival  of  the  goods,  but 
on  account  of  her  sickness  was  compelled  to 
stop  at  Chicago,  from  which  place,  on  July 
18,  she  wrote  the  following  letter: 

"  Chicago,  fll.,  July  18,  18^. 
"  Frt.  Agt ,  California,  Stbn.  or  Santa  F6,  Los 
Angeles. 

"  Dear  Sir: — Have  you  household  furniture 
for  Mrs.  M.  Wilson  at  your  depot,  shipped 
from  Indianapolis,  Ind.,  about  June  80,  via  I. 
B.  W.,  C.  &  A.,  and  Santa  F6  (I  presume.  I 
don't  know?)  Mrs.  Wilson  is  sick  here,  and 
cannot  come  on  as  soon  as  her  furniture.  Will 
you  please  take  care  of  same,  and  store  in  fire- 
proof warehouse,  if  at  vour  depot.  She  wfll 
be  there  as  soon  as  she  is  able.  Please  answer 
at  once,  and  very  much  oblige,  yours  truly,  M. 
L.  Wilson,  1245  Michigan  Ave.,  Chicago,  111. 

' •  P.  S. — If  not  atyour  depot,  please  tell  me 
where  it  will  be.     Wilson." 

This  letter  was  received  by  the  defendant,  as 
appeared  by  the  testimony  of  its  agents,  after 
tbe  arrival  of  tbe  goods,  but  not  later  than 
July  21,  on  which  day  the  defendant  wrote  and 
posted  tbe  following  answer: 

**  Los  Angeles  Station,  July  21,  1887. 

•*  Mrs.  M.  Wilson,  Chicago — ^Dear  Madam : 
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Replying  to  yours  of  the  15tfa  Inst.,  I  beg  to 
advise  you  that  H.  H.  floods  to  your  address 
were  received  on  the  19th  of  this  mouth,  and 
are  now  stored  in  our  warehouse,  where  I  shall 
hold  them  subject  to  your  order.  Yours, 
truly,  E.  Chambers,  Ag't.    M." 

This  letter,  not  being  directed  to  the  address 
of  the  plaintiff,  as  given  in  her  letter  of  July 
18.  viz.,  "  1245  Michigan  Ave.,  Chicago,  111.." 
was  nut  received  by  her,  and  was  returned  to 
defendant  about  two  months  after  it  was  writ- 
ten. As  to  whether  or  not  the  defendant  gave 
plaintiff  the  notice  required  by  section  21^  of 
the  Civil  Code,  the  evidence  is  conflicting.  On 
the  part  of  the  defendant  the  evidence  tends  to 
prove  that  upon  the  arrival  of  the  goods — July 
19— the  defendant,  not  knowing  the  address  of 
the  plaintiff,  dropped  a  postal  card  in  the  post- 
office  at  Los  Anraes,  addressed  to  her  at  that 
Slace,  notifying  her  of  the  arrival  of  the  goods, 
^n  the  part  of  the  plaintiff  the  evidence  tended 
to  prove  that  no  such  postal  card,  or  any 
other  letter  than  that  of  July  21,  addressed 
to  Chicago,  was  ever  addressed  to  defend- 
ant at  any  place,  and  posted.  Within  one 
or  two  davs  from  the  time  the  ffoods  arrived 
the  defendant  had  notice,  by  the  letter  of  July 
18,  that  plaintiff  was  sick  at  Chicago,  and  did 
not  know  when  she  would  be  able  to  travel, 
and  by  the  same  letter  was  directed  to  store  the 
goods  in  a  fireproof  warehouse  to  await  her 
arrival  at  Los  Angeles,  and  requested  to  answer 
at  once.  The  answer  to  this  letter,  being  de- 
fectively addressed,  was  not  received  by  plain- 
tiff, of  which  the  defendant  had  notice  bv  its 
being  returned  two  months  from  its  date. 
Furthermore  the  evidence  for  plaintiff  tended 
to  prove  that  the  defendant  never  in  any  way 
notified  plaintiff  of  the  arrival  or  storage  of  the 
goods,  unless  the  defectively  addressed  letter, 
which  was  not  received,  constituted  construc- 
tive notice,  which  I  think  it  did  not.  Under 
this  state  of  the  evidence,  it  seems  to  me  that 
the  court  properly  refused  to  instruct  the  Jury 
that  the  reasonable  time  within  which  plaintiff 
should  have  removed  her  goods  was  limited  to 
three  months  from  the  date  of  their  arrival. 

4.  As  to  the  other  instructions  given  by  the 
court,  it  is  only  necessary  to  say  that  they  were 
(^uite  as  favorable  to  respondent  as  it  was  en- 
titled to  ask.  If.  any  of  them  are  erroneous, 
none  of  them  is  so  to  the  prejudice  of  respond- 
ent. Further  than  this  it  is  unnecessary  to  de- 
cide, since  counsel  for  appellant  have  made  no 
point  on  them. 

5.  Respondent's  counsel  contend  that  "  the 
storage  of  freight  by  a  common  carrier  (by 
raUruad)  in  its  warehouse  at  the  point  of  desti- 
nation, either  with  or  without  notice  to  the 
consignee  of  the  arrival  thereof,  changes  the 
liability  of  the  common  carrier,  as  such,  to  that 
of  warehouseman.  Upon  this  point,  prior  to 
the  enactment  of  our  Codes,  the  authorities 
were  irreconcilably  conflicting,  and  it  seems  to 
have  been  the  object  of  the  Legislature  to  set- 
tle the  question  in  this  state  by  sections  2118- 
2120  of  the  Civil  Code;  section  2120  being  as 
follows:  "If  for  any  reason  a  carrier  does  not 
deliver  freight  to  the  consignee  or  his  agent 
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personally,  he  must  give  notice  to  the  oonsignee 
of  its  arrival,  and  keep  the  same  in  safety,  upon 
his  responsibility  as  a  warehouseman,  until  the 
consignee  has  had  a  reasonable  time  to  remove 
it    If  the  place  of  residence  or  business  of  the 
consignee  be  unknown  to  the  carrier,  he  may 
give  the  notice  by  letter  dropped  into  the  near- 
est post-ofQce."    The  plain  meaning  of  this 
section  seems  to  be  that,  in  order  to  reduce  the 
responsibility  of  the  carrier  to  that  of  a  ware- 
houseman, the  notice  required  by  the  section 
must  be  given.    Nor  is  this  meaning  changed 
or  qualified  by  sections  8152  to  8157  inclnsire, 
of  tne  Political  Code,  as  claimed  by  respond- 
ent's counsel.    The  general  subject  of  the  ar- 
ticle composed  of  these  sections  is  "  unclaimed 
property,"  which  has  been  received  by  com- 
mon carriers,  express  companies,  oomminion 
merchants,  innkeepers  or  warehousemen  for 
transportation  or  safe-keeping;  and  the  princi- 
pal object  of  the  article  is  to  give  each  of  these 
classes  of  bailees  a  lien  upon  such  property  for 
their  reasonable  charges  for  freightage  or  stor- 
age, and  power  to  sell  so  much  thereof  as  may 
be  necessary  to  pay  such  charges.    Beyond 
this  special  subject-matter,  it  does  not  purport 
to  prescribe  or  define  the  duties  or  obligations 
of  common  carriers,  whereas,  the  subject-mat- 
ter of  the  article  of  the  Civil  Code,  incJudine 
section  2120  above  quoted,  is  "obligations  of 
the  carrier; "  and  this  article  pNarticolarly  pre- 
scribes and  defines  the  obli^tions  and  duties 
of  common  carriers  alone.    Furthermore,  sec- 
tion 2120  of  the  Civil  Code  is  a  re-enactmeDt 
of  the  original  section,  as  amended  by  Act  of 
March  80,  1874,  entitled  "An  Act  to  Amend 
the  Civil  Code."    See  volume  of  "  Amend- 
ments to  the  Codes,"  187a-74,  p.  247.    Section 
286  of  this  amendatory  Act  (ps^  268)  provides 
that  "all  provisions  of  law  inoonsKstent  with 
the  provisions  of  this  Act  are  hereby  repealed." 
Therefore,  if  there  is  anything  in  the  sections 
of  the  Political  Code  above  cited  inconsistent 
with  section  2120  of  the  Civil  Code,  then,  to 
the  extent  of  the  inconsistency,  they  are  re- 
pealed, since  they  were  in  force  before  the  pas- 
sage of  the  Act  above  referred  to,  amending 
the  Civil  Code,  and  have  never  since  been 
amended.    The  rule  requiring  railroad  com- 
panies to  give  notice  to  consignees  of  the  ar- 
rival of  their  goods,  so  far  as  practicable,  in 
order  to  reduce  the  liability  of  the  carrier  to 
that  of  a  warehouseman,  irrespective  of  statu- 
tory enactment,  seems  to  be  founded  upon  the 
better  reason,  and  supported  by  the  weight  of 
authority  in    other   states  and   in    England. 
Hutchinson,  Carr.  §§  873,  874,  and  noieg. 

Upon  the  sole  ground  tb^t  the  court  below 
found  that  the  verdict  was  contrary  to  the 
weight  of  evidence  on  the  issue  as  to  notice  of 
the  arrival  of  the  goods,  I  think  the  order 
granting  a  new  trial  should  be  a£Sirmed. 

We  concur:  Belcher*  (7./  Foote*  (7. 

Per  Curiam: 

For  the  reasons  given  in  the  foregoing  ophi- 
ion  the  order  granting  a  new  trial  i$  afrmed. 
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East  TsmiBBfiBB,  Y.  &  G.  R.  Co.  t.  Kbllt. 
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BAST   TENNESSEE,   VIRGINIA.   & 
GEORGIA  R.  CO..  PI/,  in  Err., 
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J.  W.  KELLY. 
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1.  A  rmllroad  oampany  is  not  liable  mm 
1^  eonunon  eaxrier  fbr  g^oods  destroyed 
by  fire  after  tbej  are  unloaded  and  stored  in 
Ha  depot,  althoufirh  the  oonslgnee  had  repeatedly 
called  for  them  and  been  told  that  th«y  were  not 
there. 

S.  A  carrier's  neg^leet  and  wron^rAil 
detention  of  Roods  in  its  depot  after 
the  oonsiffnee  has  come  for  themj  andjbeen  told 
that  they  have  not  arrived  Is  the  proximate 


cause  of  their  subsequent  loss  by  fire  and  makes 
the  carri^  liable  for  the  loss  as  warehouseman, 
althoujrh  the  fire  was  not  caused  by  its  IneffU- 
gence. 


(October  14, 188BU 

ERROR  to  the  Circuit  Court  for  HamiHon 
^  County  to  review  a  JndgmeDt  in  favor  of 
plaintiff  in  an  action  brought  to  recover  the 
value  of  certain  merchandise  which  was  de- 
stroyed while  in  defendant's  possession  for  the 
purpose  of  transportation.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr,  Lewis  Shepherd  for  appellant. 
Mr,  Robert  P,  Woodard  for  appellee. 


Note.— IFTim  does  tht  liabO/U/y  of  a  raOnDon  ear- 
riarofooodaeeaaetobethaiof  a  eamrierf 

2%«  fiioo  rules. 

ri>  The  Musachusette  rule:  When  the  transit  is 
ended,  and  the  carrier  has  placed  the  flroods  in  his 
warehouse  to  await  delivery  to  the  conslflrnee,  his 
iiabiUty  as  carrier  is  ended  also,  and  he  Is  responsi- 
ble as  warehouseman  only. 

2b  The  New  Hampshire  rule:  Merely  placing  the 
goods  In  the  warehouse  does  notdlscbance  the  car^ 
rler,  but  he  remains  liable  as  such  until  the  oon- 
siflmee  has  had  a  reasonable  time  after  their  arrival 
to  Inspect  and  take  them  away  in  the  eonunon 
eoune  of  business. 

The  MauathiuBettaruU, 

The  doctrine  of  the  Massachusetts  cases  was  first 
propounded  in  Thomas  v.  Boston  ft  P.  R.  Corp. 
10  Met.  472,  48  Am.  Dec.  444,  and  was  approved  in 
Norway  Plains  Oo.  v.  Boston  &  M.  Bailroad,  1  Gray, 
283, 61  Am.  Dec  428.  In  the  latter  case  OlMe/Jtis- 
Cice  Shaw,  deliverin^r  the  opinion,  said:  ^Although 
tbere  is  no  separate  charge  for  storage,  yet  the 
freight  to  be  paid,  fixed  by  the  company,  as  a  oom- 
pensationlf or  the  whole  service,  is  paid  as  well  for 
the  temporary  storage,  as  for  the  carriage.  This 
renders  both  the  services,  as  well  the  absolute  un- 
dertaking  for  the  carriage,  as  the  contingent  un- 
dertaking for  the  storage,  to  be  services  under- 
taken to  be  done  for  hire  and  reward.  From  this 
view  of  the  duty  and  implied  contract  of  the  car- 
riers by  railroad,  we  think  there  result  two  distinct 
liabilities:  first,  that  of  common  carriers,  and  af- 
terwards that  of  keepers  for  ihire,  or  warehouse 
keepers.  .  . .  We  may  then  say,  in  the  case  of  goods 
transported  by  railroad,  either  that  it  is  not  the 
duty  of  the  company  as  common  carriers  to  deliver 
the  goods  to  the  consignee,  which  is  more  strictly 
conformable  to  the  truth,  of  the  facts;  or,  in  anal- 
ogy to  the  old  rule,  that  delivery  is  necessary,  it 
may  be  said  that  delivery  by  themselves  as  com- 
mon carriers  to  themselves  as  keepers  for  hire, 
conformably  to  the  agreement  of  both  parties,  is  a 
delivery  which  discharges  their  responsibility  as 
common  carriers.  If  they  are  chargeable  after 
the  goods  have  been  landed  and  stored,  the  IiabiUty 
is  one  of  a  very  dUTerent  character,  one  which 
binds  them  only  to  stand  to  losses  occasioned  by 
their  fault  or  negligence.*^ 

In  Sessions  v.  Western  B.  Oorp.,  16  G^y,  182,  a 
part  of  the  goods  had  been  removed  by  the  con- 
signee. The  balance  was  afterwards  lost  from  the 
oompany^  warehouse.  The  court  approved  the 
rule  laid  down  by  OMefJuttice  Shaw,  and  said  that 
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a  storage  by  the  company  in  its  warehouse  was  ■ 
constructive  delivery. 

Freight  to  be  ultimately  paid  is  a  sufficient  con- 
sideration for  a  promise  to  keep  safely,  and  the 
carrier  becomes  a  bailee  for  hire.  Barron  v.  Eld- 
redge,  100  Mass.  465, 1  Am.  Bep.  126. 

A  railroad  company  was  held  liable  for  discharg- 
ing a  cargo  of  assorted  coal  on  the  ground  at  the 
place  of  consignment,  so  that  it  could  not  be  car- 
ried away  without  mixing  the  different  kinds  of 
coal  and  gathering  up  soiL 

The  contract  of  a  common  carrier  includes  not 
only  the  transportation  of  merchandise  to  a  par- 
ticular pointt  hut  also  its  delivery  there  to  the  con- 
signee, or  the  putting  it  into  a  suitable  place  where 
it  can  be  received  by  him.  A  railroad  corporation 
does  not  discharge  itself  of  its  duty  as  a  carrier  by 
merely  bringing  goods  to  the  terminus  of  its  mad: 
it  is  bound  also  to  unload  them  with  due  care,  and 
put  them  Id  a  place  where  they  will  be  reasonably 
safe  and  free  from  injury.  Bice  v.  Boston  ft  W. 
B.  Oorp.  08  Mass.  212. 

A  railroad  corporation  ceases  to  be  a  common 
carrier  and  becomes  a  warehouseman,  as  matter 
of  law,  when  it  has  completed  the  duty  of  trans- 
portation and  assumed  the  position  of  wfurehoase- 
man,  as  matter  of  fact,  and  according  to  the  usages 
and  necessities  of  the  business  Id  which  it  is  en- 
gaged.  Bice  V.  Hart^  118  Mass.  201, 19  Am.  Bep.  488. 

And  it  is  liable  for  the  custody  of  the  goods  as 
a  warehouseman.  Miller  v.  Mansfield,  112  Mass. 
260,  dted  in  Baker  v.  Brown,  188  Mass.  840. 

Under  a  contract  for  carriage  a  common  carrier 
is  an  insurer  until  the  transit  is  ended,  and  then 
liable  only  as  warehouseman  during  such  reason- 
able time  as  the  goods  are  in  its  custody  awaiting 
the  call  of  the  consignee.  Baasett  v.  Connecticut 
River  EL  Ck>.  6  New  Eug.  Bep.  20S,  145  Mass.  129 ; 
Blaisdell V.Connecticut  River  B.Co.5  New  Bug. 
Rep.  207, 145  Mass.  132. 

The  rule  laid  down  by  the  courts  of  Massachu- 
setts has  been  followed  in  Gteo^a,  Illinois,  Indi- 
ana, Iowa,  Missouri,  North  C^trolina,  New  Jersey, 
and  Pennsylvania. 

In  Southwestern  B.  Co.  v.  Felder,  46  Ga.  438,  it 
was  held  under  Ga.  Code,  fl  2044,  the  railway  was 
relieved  of  liability  as  a  common  carrier  after 
transportation  of  the  freight  within  the  accus- 
tomed time,  a  deposit  of  it  in  a  place  of  safety, 
and  the  holding  of  it  there  ready  for  delivery  on 
demand,  unless  a  diiferent  custom  as  to  delivery 
be  shown.  It  «vas  said  that  no  notice  to  the  con- 
signee was  necessary  unless  the  goods  arrive  out 
of  time,  when  a  reasonable  time  also  for  removal 
must  be  allowed. 

And  it  was  said  that  the  remarks  of  Judge  Lump* 


See  also  17  L.  R.  A.  685;  28  L.  R.    A.  80;  89  L.  R.  A.  800,  536. 


692 


TENNBSfiEE  Supreme  Court. 


Oct., 


Caldwoll,  c/..  delivered  the  opinion  of  the 

court: 

This  suit  was  brought  by  J.  W.  Kelly  be- 
fore a  justice  of  the  peace  to  recover  from  the 
East  Tennessee,  Yirginia  and  (Georgia  Railway 
Company  the  value  of  five  barrels  of  whislcey. 
He  recovered  judgment  for  $492,  and  on  ap- 
peal the  circnit  judge,  sittini?  without  a  jury, 
affirmed  the  maristrate's  judgment,  adding  in- 
terest thereto.  The  railway  company  has  ap- 
pealed in  error,  and  in  this  court,  as  below, 
denies  the  liability  either  as  common  carrier  or 
warehouseman.  Kelly  purchased  five  barrels 
of  whiskey  in  New  York,  and  caused  them  to 
be  consigned  to  himself  at  Chattanooga,  his 
place  of  Dusiness.  The  East  Tennessee,  Vir- 
ginia and  Qeorgia  Railway  Company  was  the 
last  carrier  over  whose  line  the  goods  passed. 
On  the  24th  of  April,  1891,  that  company  un- 
loaded the  whiskey  from  its  car,  and  stored  the 


same  in  its  depot  at  Chattanooga,  where  it  re- 
mained until  the  morning  of  the  29th  of  the 
same  month,  when  it  was  destroyed  by  fire. 
Kelly,  through  his  dravman,  called  at  the  depot, 
and  demanded  the  whiskey  on  the  25th.  26th, 
27th,  and  28th  of  April,  generally  twice  a  daj, 
and  was  each  time  told  by  the  company's  ageoi 
that  it  was  not  there,  now  the  fire  was  pro- 
duced is  not  disclosed.  Under  these  facts  the 
railway  company  is  not  liable  as  a  commoo 
carrier.  Its  carrier  responsibility  terminated 
when  the  goods  were  safely  stored  in  its  depot, 
and  before  theywere  destroyed.  Butler  v.  EaA 
TennesM  d  V.  R.  Co.  8  Lea.  82;  Southern 
Sip.  Co.  y.  Kaufman,  12  Heisk.  (last  para- 
graph.) 165.  We  are  aware  that  the  authori- 
ties are  in  a  state  of  irreconcilable  conflict  on 
this  Question,  several  of  the  states  having  fol- 
lowed the  lead  of  Massachusetts  in  holding  that 
the  liability  of  the  common  carrier  as  such  is 


klD.  In  Rome  B.  Co.  v.  Sullivan,  U  Oa.  277,  as  to 
the  necessity  of  notice,  were  merely  Incidental, 
the  question  of  notice  notbdnflr  In  the  case. 

OThe  rule  laid  down  in  Southwestern  B.  Oo.  v. 
Felfier.  supra,. was  approved  In  Western  ft  A.  B. 
Co.  V.  Gamp,  68  Oa.  600. 

In  this  case  the  agent  of  the  consignee  of  goods 
which  had  remained  an  unreasonable  time  In  the 
company*8  depot  was  told  by  the  agent  of  the  com- 
pany op  Saturday  that  the  goods  could  remain  in 
the  depot  till  Monday  without  further  cost.  It 
was  held  that  the  liability  of  the  company  as  ware- 
housemen was  not  changed. 

In  lUlDols  the  Massachusetts  rule  is  followed, 
and  it  is  held  that  neither  delivery  to  the  con- 
signee personally  nor  notice  Is  necessary  to  exon- 
erate a  railroad  of  its  liability  as  carriOT.  Davla  v. 
Michigan  S.  ft  N.  I.  R.  Go.  2U  111.  412;  Blchards  v. 
Michigan  S.  ft  N.  L  B.  Oo.  Id.  4M;  Porter  v.  Chi- 
cago ft  B.  L  B.  Ck>.  20  HL  407,  71  Am.  Deo.  286; 
Chicago  ft  A.  B.  Oo.  V.  Scott,  42  111.  132;  Vincent  v. 
Chicago  ft  A.  B.  Co.  40  HL  88;  Merchants  Dispatch 
Transp.  Co.  v.  Hallock,  64  IlL  284;  Botbschild  v. 
Michigan  Cent.  B.  Oo.  60  DL 164;  Chicago  ft  K.  W. 
B.  Co.  V.  Sawyer,  Id.  286;  Merchants  Despatch  ft 
Transp.  Oo.  v.  Moore.  88  111.  188;  Chicago  ft  K.  W. 
B.  Co.  V.  Jenkins,  108  111.  609. 

But  the  llabillly  as  carrier  does  not  cease  until 
the  goods  are  unloaded  from  the  car.  Chicago  ft 
N.  W.  B.  Oo.  V.  Bensley,  09  III.  680. 

Before  the  Introduction  of  railroads,  nothing 
save  the  act  of  Gk)d  or  the  public  enemy  oould  dis- 
charge a  carrier  by  land  from  his  liabUity  before 
delivery  to  the  consignee  in  person.  Merchants 
Dispatch  Transp.  Co.  v.  Hallock,  64  HI.  286;  Baose- 
mer  v.  Toledo  ft  W.  B.  Oo.  26  Ind.  487. 

When  the  goods  have  arrived  at  the  depot  it  is 
the  carrier^  duty  to  unload  them  and  place  them 
in  a  convenient  place  for  delivery,  and,  if  the  con- 
signee Is  then  ready  to  receive  them,  to  deliver 
them  to  him,  but  if  he  is  not,  the  carrier  must 
safely  store  them,  under  the  charge  of  competent 
servants,  ready  to  l>e  delivered  when  called  for  by 
those  entitied  to  receive  theoL  When  this  is  done 
the  carrier's  duty  is  discharged.  Whether  the  goods 
are  unloaded  directly  into  a  warehouse  or  placed 
on  a  platform  can  make  no  ditferenoe  to  the  rights 
of  the  parties.  Oahn  v.  Michigan  Cent.  B.  Co.  71 
lU.  06. 

In  Cincinnati  ft  C  Air  Line  B.  Oa  v.  McCool,  26 
Ind.  140,  goods  had  arrived  at  the  plAoe  of  destine^ 
tlon  and  been  stored  in  a  warehouse  which  was 
reasonably  secure  and  safe.  No  notice  was  given 
to  the  consignee.  During  the  night  the  warehouse 
was  entered  and  the  goods  were  destroyed.  The 
company  was  not  liable, they  belngiwarehousemen. 

The  Iowa  courts  follow  the  Massauhusetts  de- 
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cfsions,  and  hold  that  faflure  to  give  notice  doei 
not  continue  the  carrier's  liability  as  such.  Mohr 
V.  Chicago  ft  N.  W.  B.  Oo.  40  Iowa,  579:  Fronds  ▼. 
Dubuque  ft  S.  C.  B.  Co.  26  Iowa,  60. 

In  Independence  Mills  Co.  v.  Burhngtnn,  a  B.  ft 
K.  B.  Co.,  72  Iowa,  68ft,  Bothrock,  J.,  said:  **The 
principle  upon  which  these  cases  [Mohr  v.  Chicsffo 
ft  K.  W.  B.  Oo.  and  Francis  v.  Dubuque  ft  &  C  B. 
Oo.  tuprd}  were  determined  is  that,  when  a  com- 
mon carrier  has  transported  the  property  to  its 
destination,  and  done  all  of  the  aots  pertaining  to 
the  carriage  of  the  goods,  his  liability  as  sooh  car- 
rler  ceases.  There  can,  however,  be  no  uniforni 
rule  as  to  what  acta  are  noooswnry  to  be  done  to 
fulfill  the  carrier^  oontracL  His  duties  most  vary 
according  to  the  nature  of  the  oonstgnment  lo 
the  cited  oases  the  property  was  suoh  that  ft  could 
be  removed  from  the  cars  and  placed  in  an  ordi- 
nary depot  warehouse.  But  in  the  case  at  bar  the 
grain  was  in  balk.  It  was  not  expeotod  by  the 
parties  that  it  would  be  removed  from  the  car  by 
the  railroad  company  and  carried  into  its  ware- 
house. It  was  its  duty  to  place  It  in  suoh  a  position 
on  Its  track  that  it  could  be  safiely,  and  with  a  rea- 
sonable degree  of  convenience,  unloaded  by  the 
plaintiff;  and  it  was  the  right  of  the  plaiotiir  to 
refuse  to  unload  the  car  until  It  was  so  placed;  sod 
as  long  as  the  defendant,  tn  obedience  to  its  ohll- 
gation  as  a  common  carrier,  was  required  to  move 
the  car  upon  the  track,  its  liability  as  such  com- 
mon carrier  did  not  oease.** 

On  the  arrival  of  goods  at  thefar  dpstination  and 
their  discharge  from  the  cars,  the  liability  of  the 
company  oeases  as  carrier  and  It  beoomes  a  bailee 
for  hire.  Buddy  v.  Wabash,  St.  L.  ft  P.  B.  Oo.2 
West.  Bep.  686, 20  Ma  App.  206;  Holticlaw  v.  DulT, 
27  Mo.  806;  Cramer  v.  American  Merchants  U.  Bzpw 
Co.  66  Mo.  624;  Qashwefler  v.  Wabash,  SL  L.  ft  P.  B. 
00.88  Mo.  112L 

A  railroad  company  whioh,  upon  the  arrival  of  a 
carload  of  wheat,  nottfles  the  consignees  of  fti 
arrival,  and  thereupon  places  it  In  a  safe  place  to 
await  their  action,  is  not  liable  for  its  aoddental 
destruction  by  fire  without  negligence  on  its  part> 
Pindell  V.  BL  Louis  ft  H.  B.  Co.  41  Mo.  App.  84. 

The  rule  in  North  Oarullna  is  the  same  as  that 
laid  down  by  the  MasBaohusetts  court  NeaJ  v. 
Wilmington  ft  W.  B.  Co.  68  N.  a  482:  Turrentine  v. 
Wilmington  ft  W.  B.  Oo.  100  N.  a  876. 

As  is  also  the  rule  In  New  Jersey.  Morris  ft  B.  B. 
Oo.  V.  Ayres,  20  N.  J.  L.  868. 

Woodward.  J.,  in  McOarty  v.  New  York  ft  B.  R. 
Co..  80  Pa.'  247,  quoting  Angell  on  Oarriers,  i  8QS. 
and  Story  on  Bailments,  fl  448,  lays  down  the  rule  a9 
declared  by  OM^  Justice  Shaw.  See  also  Sbenk  t. 
Philadelphia  Steam  Propeller  Co.  60  Pa.  100. 1» 
Am.Dea64L 


L 


1892. 


East  Tennesseb,  V.  &  G.  R.  Co.  y.  Kelly. 


698 


ended  when  the  transportation  is  completed, 
and  the  goods  are  safely  stored;  and  several 
others  having  given  their  sanction  to  the  doc- 
trine annouDced  in  New  Hampshire,  to  the 
effect  that  the  carrier's  responsibility  continues 
until  the  consignee  has  had  a  reasonable  oppor- 
tunity, after  the  arrival  of  the  goods,  to  receive 
them.  Discussion  of  the  respective  considera- 
tions upon  which  the  two  rules  are  rested 
by  their  opposing  adherents  will  not  be  in- 
dulged in  in  this  opinion,  since  this  court  has 
heretofore  adopted  the  Massachusetts  rule,  and 
no  sufficient  reason  for  changing  the  precedent 
already  established  is  perceived.  The  cases  of 
Butter  V.  East  Tennessee  db  V,  R,  Co.  8  Lea,  32, 
and  Southern  Exp,  Go.  v.  Kaufman^  12  Heisk. 
165,  have  been  followed  in  several  important 
cases,  the  last  of  which  was  Bast  Tennessee,  F. 
d:  O,  R,  Co.  V.  Qettys,  (decided  at  present 
term).    In  2  Am.  ft  Eng.  Encyclop.  Law,  pp. 


891-894,  the  two  rules  are  stated,  and  many  of 
the  decisions  in  support  of  each  cited.  Ten- 
nessee is  there  erroneously  referred  to  as  one 
of  the  states  adopting  the  New  Hampshiie 
doctrine.  See  also,  on  same  subject.  Story, 
Bailm.  §  543;  Scbouler,  Baiim.  2d  ed.  by 
Mechem,  g§  367-874,  inclusive.  The  last  au- 
thor,  in  section  870,  correctly  places  Ten- 
nessee amonff  the  states  following  the  Mass- 
achusetts rule.  Then,  as  to  these  goods,  at 
the  time  of  their  destruction,  the  railway  com- 
pany bad  ceased  to  be  a  common  carrier  with 
the  liability  of  an  insurer,  and  had  assumed 
the  less  hazardous  position  of  warehouseman, 
in  which  it  was  bound  to  use  ordinary  care  and 
diligence  only,  and  was  responsible  alone  for 
the  consequences  of  its  negiigence.  Schouler, 
Bailm.  §§  101,  613;  LaveasterMilU  v.  Mer- 
chants Cotton  Press  Co.  89  Tenn.85,  80. 
Is  the  railroad  company  liable  as  warehouse- 


But  in  UnloniEzp.  Co.  v.  Ohleman,  9S  Pa.  828,  it 
was  held  that  ezpreae  compaDles,  as  common  car- 
riers, are  bound  to  deliver  personallv  to  the  con- 
Blgnee. 

In  Butler  v.  East  Tenneaeee  ft  T.  B.  Co.,  8  Lea,  SS, 
it  was  held  that  the  liability  of  the  company  ceased 
when  tbe  groods  were  depoeited  in  the  warehouse, 
and  that  the  liability  was  not  extended  by  the  Act 
of  1870,  chap.  17  (Rev.  Stat.  6  1008)«  requirlnar  car- 
riezB  to  give  notice  of  tbe  arrival  of  groods. 

In  Shepherd  v.  Bristol  &  E.  R.  Co.,  L.  B.  8  Ezch. 
180,  the  rule  as  declared  by  the  Maflsachuaetts  court 
was  adopted. 

This  New  BampeiMrt  nila. 

Tn  Moses  v.  Boston  ft  M.  R.  Co.,  8S  N.  H.  608,  Saw- 
yer, jr..  ooaimentlng  on  the  mle  laid  down  in  Nor- 
way Plains  Co.  v.  Boston  ft  M.  BaJlroad,  1  Gray, 
888, 81  Am.  Dec.  4S8,  said  that  it  was  of  a  **plain,  pre- 
ctoe  and  practical  character; "  but  that  ^  by  it  tbe 
salutary  and  approved  principles  of  the  common 
law  are  sacrlfloed  to  considerations  of  convenience 
and  expediency.** 

The  lead  of  Kew  Hampshire  has  been  followed 
by  the  courts  of  Alabama,  California,  Connecticut, 
Kansas,  Kentucky,  Louisiana,  Micbig^an,  Minne- 
sota, Nebraska,  New  York,  Ohio,  Texas,  Vermont 
and  Wisconsin. 

The  rule  is  unsettled  in  South  Carolina.  Spears 
V.  SpartanbuTfr,  U.  ft  G.  B.  Co.  U  8.  C.  158. 

It  is  the  settled  rule  in  A]al)ama  that  the  railroad 
company  continues  responsible  as  a  common  car- 
rier after  the  goods  have  been  tranfiported  to  their 
place  of  destination  and  stored  in  tbe  depot,  until 
tbe  consignee  or  owner  has  had  a  reasonable  oppor- 
tunity to  remove  them ;  but  that  when  a  reason- 
able time  has  elapsed  they  become  by  operation  of 
law  warehousemen— the  law  by  its  operation  passes 
the  goods  from  them  as  carrier  to  them  as  ware- 
housemen. Western  B.  Co.  v.  Little,  86  Ala.  169; 
Alabama  O.  &  R.  Co.  v.  Grabf  elder,  88  Ala.  200; 
Kennedy  v.  Mobile  ft  6.  B.  Co.  74  Ala.  480. 

Id  Alabama  ft  T.  B.  Co.  v.  Kidd,  85  Ala.  200,  the 
iiuestlon  of  the  precise  point  of  time  when  the 
company  ceases  to  be  carrier  and  begins  to  be  ware- 
houseman was  not  discussed. 

In  Mobile  ft  O.  R.  Co.  v.  Prewitt,  43  Ala.  68, 7  Am. 
Rep.  586,  goods  had  been  consigned  to  tbe  owner, 
**Care  M.  ft  O.  R.  B.,**  and  a  place  was  appointed 
for  their  delivery.  Peters,  X,  in  delivering  the 
opinion,  said:  ^' When  the  railroad  company  thus 
undertakes  to  receive  and  keep  the  goods  for  the 
owner,  ft  is  an  assumption  of  control  that  cannot 
be  treated  as  a  mere  bailment  without  hire.  For  it 
cannot  in  justice  be  said  that  such  a  bailment  is 
without  hire,  though  no  charges  for  storage  are 
demanded.    The  accommodation  itself  Is  one  that 

nL.R.A. 


has  a  strong  tendency  to  bring  business  to  the 
company,  because  goods  transported  by  them  thus 
find  a  safe  deposit  until  they  can  be  removed  by 
the  owner.  Thus,  too,  the  company  is  paid  for  the 
use  of  its  depots  by  the  increase  of  its  business. 
And  when  they  assume  thus  to  act  as  warehouse- 
men for  their  customers,  they  must  be  treated  as 
warehousemen  for  hire.  And  as  the  warehouse 
system,  in  connection  with  the  great  business  of 
transportation,  is  a  powerful  inducement  to  in- 
crease the  amount  and  value  of  the  transportatfon 
Itself,  they  must  be  regarded  as  warehousemen, 
demanding  and  receiving  a  very  liberal  reward. 
They  are  therefore  bound  to  use  ordinary  diligence 
in  keeping  the  goods  deposited  in  their  station- 
houses  or  depots,  and  also  to  act  without  fraud  or 
bad  faith.** 

Where  goods  were  destroyed  by  lire  the  same 
night  of  their  arrival  the  company  was  held  as  a 
carrier,  reasonable  time  for  removal  not  having 
elapsed.  As  to  other  goods,  notice  having  been 
given  to  the  consignee,  and  reasonable  time  hav- 
ing elapsed  for  their  arrival,  the  company  was 
held  liable  as  a  warehouseman,  its  agent  having 
failed  to  deliver  tbe  goods,  on  demand,  to  dray- 
man of  the  consigmee.  Louisville  ft  N.  B.  Co.  v* 
McGuire,  70  Ala.  387. 

Tn  Columbus  ft  W.  B.  Co.  v.  Ludden,  80  Ala.  612, 
42  Am.  ft  Eng.  B.  B.  Cas.  404,  McClellan,  J.,  said:  "^It 
has  been  supposed  by  some  text-writers  and  an- 
notators  that  this  court,  following  that  line  of  au- 
thority on  tbe  subject  of  which  Norway  Plains  Co. 
v.  Boston  ft  M.  Railroad,  1  Gray,  268,  61  Am.  Dec. 
423,  is  the  leading  case,  has  adopted  the  rule,  that 
the  extraordinary  liability  of  a  railway  company, 
as  a  common  carrier  of  goods,  ceases  when  the 
consignment  arrives  at  its  destination,  is  unloaded 
from  the  cars,  and  nothing  further,  so  far  as  the 
tomslt  is  concerned,  remains  to  be  done  by  the 
carrier;  and  that  thereafter  the  liability  of  the  car- 
rier is  that  only  of  a  warehouseman  for  hire.  This 
supposition  is  based  on  an  interpretation  of  tbe 
opinion  in  the  case  of  Alabama  ft  T.  Bivers  B.  Co. 
V.  Kidd,  85  Ala.  200,  which  has  never  obtained  in 
this  court,  or  been  entertained  by  the  profession 
here.  That  case  has  always  been  construed  by  this 
court  to  sustain  the  rule  which  extends  tbe  liabil- 
ity, as  such,  for  a  reasonable  time,  after  the  transit 
has  been  completed,  for  delivery  of  goods  to  con- 
signees. Louisville  ft  N.  El.  Co.  v.  McGuire,  79  Ala. 
896.  And  our  later  decisions  f  u  fly  support  the  rule, 
first  announced  by  the  Supreme  Court  of  New 
Hampshire  in  the  case  of  Moses  v.  Boston  ft  M.  B. 
Co.,  ftS  N.  H.  628,  .  .  .  that  the  liability  of  a  com- 
mon carrier  by  rail,  as  an  insurer  of  the  consign- 
ment continues  throughout  the  transit,  and  untU 
the  goods  have  been  unloaded  from  the  cars,  and 
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man?  If  the  loss  resulted  from  its  negligence 
as  the  proximate  cause,  yes;  if  not,  no;  for  the 
doctrine  of  proximate  and  remote  cause  applies 
here,  as  in  any  other  case  where  neglij^euce  is 
the  ground  for  action.  The  burden  of  show- 
ing negligence  and  its  causal  connection  with 
the  loss  was  upon  the  plaintiff.  Schouler, 
Bailm.  g  101;  Lancaster  Mills  y.  Merchants  Cot- 
ton Press  Go,  89  Tenn.  85.  86;  Txniismlle  A  N. 
B.  Co.  Y.  Manchester  Mills,  88  Tenn.  653; 
Hutchinson,  Carr.  2d  ed.  §  767.  In  this  case 
there  is  no  proof  as  to  the  cause  of  the  fire, 
hence  the  defendant  is  not  chargeable  with 
negligence  in  causing  it.  Mere  proof  of  the 
fire  and  destruction  of  the  goods  does  not 
show  negligence.  Louisville  db  If.  B.  Co.  y. 
Manchester  Mills,  88  Tenn.  658;  Lancaster 
MiUs  Y.  Merchants  Cotton  Press  Co.  89  Tenn.  86. 
Therefore,  if  the  plaintiff  succeed,  he  must  do 
fio  without  reference  to  the  cause  of  the  fire. 


It  is  distinctly  shown  that  he  demanded  the 
goods  seYeral  times,  and  that  the  defeDdant. 
without  sufficient  excuse,  failed  to  deliver 
them.  That  alone  makes  a  clear  case  of  neg- 
ligence; but,  manifestlY,  that  negligence  m. 
not  cause  the  fire.  Did  it,  ncYertheless,  proxi- 
mately cause  the  loss  of  the  eoods?  The  fire 
and  the  loss  may  have  had  different  causes. 
The  fire  destroyed  the  goods,  but  it  does  not 
follow  that  the  cause  of  the  fire  and  the  cause 
of  the  loss  to  the  plaintiff  were  one  and  the 
same  in  legal  contemplation.  They  maY  have 
been  entirely  different.  The  failure  to  deliver 
the  goods  when  demanded  did  not  cause  the 
fire,  but  it  did  cause  the  loss,  in  sach  sense 
that  they  would  not  have  been  lost  without 
that  failure.  Had  the  defendant  delivered  the 
goods,  they  would  haYe  been  removed,  aod 
the  loss  aYerted.  The  neglect  and  wrongful 
detention  of  the  goods,  and  that  alone,  ex- 


deposited  In  the  depot  or  warehouse  of  the  carrier,  | 
or  otherwise  made  ready  for  dellvf^ry,  and  a  rear 
sonable  time  thereafter  has  elapsed  to  afford  the 
oonslffnee  an  opportunity  to  come  and  take  them 
away,  and  that  only  after  the  lapse  of  a  reasonable 
time,  beglnninir  when  the  transit  Is  complete, 
and  the  shipment  Is  ready  for  delivery,  will  the 
liability,  in  the  absence  of  special  stipulation,  of 
the  carrier  as  such,  be  converted  Into  the  lees 
riffld  and  exacting  liability  of  a  warehouseman  for 
reward.*' 

In  Jadcaon  y.  Sacramento  Valley  B.  Co.,  28  Gal. 
S08,  the  Maflsaobusetts  rule  was  followed.  But  la 
a  very  late  case  it  has  been  held  that  notice  must 
be  given  a  consignee  upon  arrlYal  and  storage  of 
goods,  in  order  to  reduce  the  degree  of  care  re- 
quired of  the  carrier  to  that  of  warehousemen  un^ 
der  Gal.  CIy.  Code,  1 2120,  proYldlng  that  if  for  any 
reason  a  carrier  does  not  dellYer  freight  to  the  con- 
signee or  Ids  agent  personally  he  must  give  notice 
to  the  consignee  of  its  arrival,  and  keep  the  same 
in  safety  on  his  responsibillly  as  a  warehouseman 
until  the  consignee  has  bad  a  reasonable  time  to 
remove  it  Wilson  v.  California  C.  B.  Go.  94  GaL 
166.  See  also  Hlrschfleld  y.  Central  Pac.  B.  Co.  66 
GaL  484. 

In  Graves  y.  Hartford  ft  N.  Y.  S.  B.  Co.,  88  Conn. 
148, 9  Am.  Bep.  868,  the  agent  of  the  consignee  called 
for  cotton  at  the  wharf  of  the  defendant  and  was 
told  that  it  was  not  yet  off  the  boat.  The  cotton 
was  subsequently  unloaded  and  placed  on  the 
wharf,  where  it  was  shortly  after  destroyed  by  fire 
which  had  started  without  fault  of  the  defendants. 
The  company  was  held  liable  as  a  carrier.  Sey- 
mour, J.,  said:  **Whatever  reasons  there  are  for 
Imposing  a  strict  rule  of  responsibility  during  the 
transit  exist  and  continue  in  full  force  until  the 
consignee  has  reasonable  time  to  take  the  goods 
into  his  own  care  and  custody.  The  rule  adopted 
In  Massachusetts  has  the  merit  of  being  definite 
and  of  easy  application,  and  may,  in  many  cases, 
aYOld  a  painful  controversy  as  to  what,  under  the 
circumstances,  is  a  reasonable  time  within  which 
the  consignee  must  appear  and  take  his  goods. 
But,  on  the  other  hand,  that  rule  puts  an  end  to 
the  carrier^s  responsibility  as  such.  Just  where  that 
responsibility  is  of  the  highest  value  to  the  ship- 
per. Between  the  deposit  of  the  goods  on  the  plat- 
form and  their  delivery  to  the  consignee,  they  are 
exposed  to  theft,  depredation,  and  injury  by  stran- 
gers, and  by  the  carrier^s  employes.  In  making 
delivery  care  is  needed  to  aYOld  mistakes,  and  at- 
tention required  to  see  if  the  goods  are  uninjured. 
During  the  whole  process  of  deliYery,  until  fully 
completed,  the  goods  should  remain  in  the  care  of 
the  carrier  upon  the  full  responsibility  pertaining 
to  him  as  sucdL,  and  he  ought  not  to  be  allowed  to 
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lay  aside  that  responsibility  until  the  owner  of  the 
goods  has  had  a  fair  and  reasonatile  time  and  op- 
portunity to  receive  them.** 

As  supporting  this  rule,  see  also:  I*.  L.  &G.  B. 
Go.  Y.  Maris,  16  Kan. 888;  Jefferson vllle  B.  Oct. 
Cleveland,  2  Bush,  478;  Malgnan  y.  New  Orieaos,  J. 
ft  G.  N.  B.  Co.  24  La.  Ann.  838. 

Where  goods  shipped  OYer  a  railroad  are  per- 
mitted by  the  owner  to  remain  at  the  depot  of 
their  destination  until  the  railroad  oompany  be- 
comes liable  therefor  only  as  warehouaemeo,  and 
afterwards,  on  demanding  them,  he  is  inftumed 
by  the  agent  in  charge  of  such  depot  that  the 
goods  have  not  yet  arrlYed,  the  failure  to  ddlver 
the  goods  on  demand  Is  such  negligence  as  win 
render  the  company  liable  for  their  loss  by  the 
subsequent  burning  of  the  depot.  Union  Fao.  R. 
Go.  Y.  Moyer,  40  Kan.  184. 

The  earliest  case  In  Michigan  in  which  this  ques- 
tion was  discussed  was  that  of  McMillan  v.  Mich- 
igan, S.  ft  N.  L  B.  Co.,  16  Mich.  79,  in  ^iildi  the 
court  was  equally  divided.  In  this  case  Cooky,  X, 
said:  '"The  rule  that  the  liability  of  the  carrier 
shall  continue  until  the  conrignee  has  had  reasoa- 
able  time  after  notification  to  takeaway  his  goods* 
is  traceable  to  certam  BngUsh  decisions  haviog 
reference  to  carriers  by  water,  whose  mode  of 
doing  buainess  resembles  that  of  railroad  compa- 
nies In  the  inability  to  proceed  with  their  vehicles 
to  every  man's  door,  and  there  deliver  his  goods. 
It  is  a  modification  in  favor  of  the  carrier  by  land 
of  the  obligation  formerly  resting  upon  him,  and 
which  required,  in  the  absence  of  special  contract, 
an  actual  deliYery  to  the  consignee  of  the  goodi 
carried.  The  modem  modes  of  transportation 
render  this  Impracticable,  unless  the  carrier  shall 
add  to  his  busineas  that  of  drayman  also,  which  is 
generally  a  distinct  employment.  In  lieu  of  deliv- 
ery, therefore,  the  carrier  is  allowed  to  discharge 
himself  of  his  extraordinary  liability  by  notifying 
the  consignee  of  the  receipt  of  the  goods,  who  la 
then  expected.  In  accordance  with  what  is  ao  ai- 
moet  universal  custom,  to  remove  them  himselt 
It  is  insisted,  however,  that  this  rule,  so  far  as  it 
can  be  considered  established  by  authority,  n  ap- 
plicable only  to  carriers  who  have  no  warehonsei 
of  their  own,  but  make  the  wharf  or  idatform  their 
place  of  delivery,  and  who  therefore  neYO*  become 
warehousemen,  and  are  held  to  a  continued  liabU- 
ity  as  carriers,  as  the  only  mode  of  insuring  watch 
and  protection  over  the  gooda,  until  the  owner  can 
have  opportunity  to  receive  them.  This  disdne- 
tion  would  not  be  entirely  without  force,  and 
would  seem  to  be  acted  upon  In  one  state  at  least. 
Compare  Scholes  y.  Ackerland,  18  BL  860 ;  Crawford 
Y.  Clark.  15I1L  681;  Bichards  y.  Michigan,  8.ft  N.  L 
B.  Co.  20  HI.  404;  Porter  y.  Chicago  ft  B.  L  B.  OouS 
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posed  them  to  the  fire/and  but  for  that  deten- 
tion they  woidd  not  have  been  destroyed  though 
the  flie  did  occur.  Thus  it  becomes  obvious 
that  the  negligence  of  the  railway  company 
was  the  proximate  cause  of  the  loss.  The 
causal  connection  between  the  failure  to  deliv- 
er the  goods  and  the  injury  to  the  plaintiff  is 
complete. 

In  a  late  case  where  a  train  broke  in  two, 
thereby  ezposiDg  cotton  on  the  rear  section  to 
a  fire,  which  consumed  it,  this  court,  speaking 
through  Judge  Snodgrass,  said:  "The  proxi- 
mate cause  of  an  injury  may,  in  general,  be 
stated  to  be  that  act  or  omission  which  imme- 
diately causes  or  fails  to  prevent  the  injury; 
an  act  or  omission  occurring  or  concurring 
with  another,  which,  had  it  not  happened,  the 
injury  would  not  have  been  inflict^,  notwith- 
standing the  latter.  Dlustrating  by  these  facts, 
it  is  true  that  fire  destroyed  the  cotton,  and 


in  that  sense  caused  the  loss,  but  it  appears 
that,  notwithstanding  the  occurrence  of  the 
fire,  the  cotton  would  not  have  been  burned 
by  it  had  not  the  breaking  of  the  train,  while 
it  was  being  removed,  happened,  so  that,  but 
for  this  fact,  the  cotton  would  have  been  saved. 
Thus  [the  breaking  of  the  train]  must  there- 
fore be  the  proximate  cause  of  the  loss,  and,  if 
it  was  the  result  of  negligence,  the  carrier  must 
answer  for  it."  Brnmng  v.  McrchanU  Chiton 
Press  d  8.  Co.  90  Tenn.  853,  13  L.  R.  A.  618. 
That  definition  and  illustration  of  proximate 
cause  is  conclusive  of  this  case.  There,  as 
here,  the  fire  which  consumed  the  goods  was 
caused  without  the  fault  of  the  defendant,  and 
there,  as  here,  the  goods  became  exposed  to 
the  fire  through  the  negligence  of  the  defend- 
ant, but  for  which  the  injury  would  not  have 
been  inflicted.  There,  as  here,  that  negligence, 
and  not  the  fire  or  its   cause,  proximately 


HL  407.  See  also  Chicago  &  B.  T.  B.  Co.  v.  Warren, 
16  111.  SOe,  68  Am.  Deo.  817,— where  a  railroad  oom- 
pany  was  held  to  the  same  measure  of  reeponsibil- 
itj  as  a  carrier  by  water,  where  the  property 
carried,  instead  of  being  placed  in  their  ware- 
house, was  left  outside.  .  .  .  The  owner  wants 
storage  only  until  he  can  ha^re  time  to  remove  the 
goods;  and  the  warehousinir  is  only  incidental  to 
the  carrying.  Payment  for  the  transportation  is 
payment  also  for  incidental  storaare.  The  owner 
has  been  willing  to  trust  the  company  as  carriers 
because  the  law  makes  them  insurers:  bnt  hemiirht 
not  be  willinfir  to  trust  them  as  warehousemen  un- 
der a  liability  so  greatly  quaUfled,  and  in  a  trust 
wbicb  implies  generally  a  considerable  decree  of 
personal  confidence.  As  what  he  desires  is  not  to 
have  the  goods  remain  in  store,  but  to  receive 
them  personally  as  soon  as  they  can  be|carried, 
and  as  the  railroad  company,  if  they  bad  no  ware- 
house, would  continue  to  be  liable  as  carriers  un- 
til the  lapse  of  a  reasonable  time  after  notification, 
it  would  seem  that  if  the  company  can  claim  any 
exemption  from  their  liability  as  insurers,  it  must 
be  upon  the  ground  tbat  the  erection  of  ware- 
houses is  for  the  benefit,  not  ot  the  company,  but 
of  the  public  doing  business  with  them,  and  to 
facilitate  delivery.  But  this,  as  appears  to  me, 
would  be  taking  a  very  partial  and  one-sided  view 
of  the  purpose  of  these  structures.  ...  A  criti- 
cal examination  of  the  cases  on  this  subject  would 
scarcely  be  useful.  As  they  cannot  be  reco  ciled 
tbe  court  must  follow  its  own  reasons.  I  am  un- 
able to  discover  any  ground  which  to  me  is  satis- 
factory, on  which  a  common  carrier  of  goods  can 
excuse  himself  from  personal  delivery  to  the  con- 
signee,' except  by  that  which  usage  has  made  a 
aubstttnte.  To  require  him  to  give  notice  when 
the  goods  are  received,  so  that  the  consignee  may 
know  when  to  call  for  them,  imposes  upon  him  no 
unreasonable  burden.  If,  by  understanding  with 
the  consignee,  the  goods  were  to  remain  in  store 
for  a  definite  period,  or  untU  he  should  give  direc- 
tions concerning  them,  the  rule  would  be  differ- 
ent, because  the  relation  of  warehouseman  would 
then  be  established  by  consent.  In  the  absence  of 
such  understanding,  sound  policy,  I  think,  re- 
quires the  carrier  to  be  held  liable  as  such  until  he 
has  notified  the  consignee  that  the  goods  are  re- 
ceived. If  the  nature  of  the  bailment  then  be- 
oomee  changed  through  the  neglect  of  the  consig- 
nee  to  remove  the  goods,  it  will  be  by  his  implied 
assent.  Such  a  rule  is  Just  to  both  parties  and  bur- 
densome to  neither,  and  it  will  tend  to  promptness 
on  tbe  part  of  carriers  in  giving  the  notices, 
which,  whether  compulsory  or  not,  are  generally 
expected  from  them." 

Shortly  after  this  in  BucUey  v.  Great  Western  B. 
17L.R.A. 


Co.,  18  Mich.  121,  a  majority  of  the  court  held  that, 
in  the  absence  of  usage,  in  any  circumstance, 
which  would  Justify  the  conclusion  that  the  agree- 
ment to  carry  included  one  for  storage  also,  the 
liability  of  a  carrier  for  goods  stored  in  iUi  ware- 
house remains  that  of  a  common  carrier. 

In  the  absence  of  an  express  contract  or  one 
fairly  inferable  from  the  nature  of  the  business, 
the  known  necessities  under  which  it  is  carried  on, 
and  the  established  usage  upon  the  subject,  a  rail- 
way company  cannot  shift  its  responsibility  as  a 
common  cannier  to  that  of  a  warehouseman  by 
depositing  the  goods  in  the  warehouse  at  the  end 
of  its  route.  Feige  v.  Michigan  Cent.  B.  Co. 
(«Mich.l. 

A  carrier*B  liability  terminates  whenever  the  care 
and  custody  of  the  property  has  passed  from  the 
carrier  to  the  owner  or  some  bailee  of  his  own 
choosing,  or  whenever  the  owner  has,  after  its  ar- 
rival at  its  destination,  had  a  reasonable  oppor- 
tunity of  taking  the  property  into  his  own  charge. 
Arthur  v.  St.  Paul  ft  D.  B.  Co.  88  Mmn.  965.     • 

In  Burlington  ft  M.  B.  Co.  v.  Arms,  15  Neb.  W,  it 
was  said  tliat  the  rafiway  was  liable  until  notice 
had  been  given  of  the  arrival  of  the  goods  and  a 
reasonable  time  for  their  removal  had  intervened. 

A  railway  company  remains  liable  in  the  absence 
of  special  contract,  or  proven  custom,  as  conunon 
carrier  until  the  consignee  has  reasonable  time, 
after  notice  of  arrival,  to  remove  the  goods. 
Hedges  v.  Hudson  Biver  B.  Co.  48  N.  Y.  288;  Fen- 
ner  v.  BufltaJo  ft  State  Line  EL  Co.  ii  N.  Y.  605, 4 
Am.  Bep.  TOO;  Zinn  v.  New  Jersey  8.  &  Co.  40  N.  Y. 
442;  Mc Andrews  v.Whitlock,  58  N.  Y.  40;  McKin- 
ney  v.  Jewett  (N.  Y.)  9  Am.  ft  Eng.  B.  B.  Cas.  208. 

In  Fenner  v.  Buffalo  ft  State  Line  B.  Co.,  auvrOt 
Bari,  C,  thus  summarized  the  result  of  the  decis- 
ions in  New  York:  **If  the  consignee  is  present 
upon  the  arrival  of  the  goods,  he  must  take  them 
without  unreasonable  delay.  If  be  is  not  present, 
but  lives  at  or  in  the  immediate  vicinity  of  the 
place  of  delivery,  the  carrier  must  notify  him  of 
the  arrival  of  the  goods,  and  then  he  has  a  reason- 
able time  to  take  and  remove  them.  If  he  is  ab- 
sent, unknown,  or  cannot  be  found,  then  the  car^ 
rier  can  place  the  goods  in  its  freight  house,  and, 
after  keeping  them  a  reasonable  time,  if  the  con- 
signee does  not  call  for  them,  its  liability  as  a  com- 
mon carrier  ceases.** 

In  Faulkner  v.  Hart,  88  N.  Y.  413, 87  Am.  Bep.  674, 
tbe  Massachusetts  rule  was  expressly  condemned. 
In  this  case  goods  were  shipped  from  New  York  to 
Boston.  Upon  arrival  of  goods  at  the  place  of  des- 
tination the  consignee  called  for  them  but  was  re- 
fused delivery  until  the  next  day.  During  tho 
same  afternoon  they  were  unloaded  and  placed  m 
the  defendant's  warehouse  and  during  tbe  si^  • 
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caused  ibe  loss  to  ibe  owner.  Lanumt  ▼. 
^'anhtilU  A  O.  B.  Ga.,9  Heisk.  68,  is  not  in 
conflict  with  the  case  last  cited,  or  the  decis- 
ion here  made. 

Our  attention  has  been  called  to  several  cases 
from  other  states.  In  that  of  Burlington  d  M. 
It,  Go.  V.  ArvMy  decided  by  the  Bunreme  Court 
of  Nebraska,  and  reported  in  15  Neb.  69,  the 
consignee  called  for  his  goods  several  times 
after  their  arrival,  and  was  told  each  time  by 
the  company's  agent  that  they  had  not  been 
received.  Thereafter,  without  any  other  neg- 
ligence on  the  part  of  the  company,  its  depot 
was  burned,  and  the  goods  destroyed.  The 
owner  recovered  the  value  of  his  goods.  In 
Faulkner  v.  Hwri,  82  N.  Y.  418,  87  Am.  Rep. 
574.  the  goods  were  called  for  upon  arrival  at 
destination,  but  delivery  was  refused  until  the 
next  day.  because  it  was  not  "convenient" 
then  to  deliver  them.    The  warehonse  and 

foods  were  destroyed  that  night  by  fire.  The 
efcndant  was  held  liable  for  the  loss.  In 
Kanmi  City,  Ft,  8,  db  G.  R.  Co.  v.  Morrison, 
a  Kansas  case,  reported  in  84  Ean.  502,  the 
owner  demanded  his  trunk,  and  was  informed 
it  had  not  come.  The  company's  depot  was 
subsequently  entered,  the  trunk  broken  open, 
and  robbed  by  burglars,  without  fault  of  the 
company.  The  owner  obtained  Judgment  for 
the  contents  of  his  trunk.  In  lUchtnond  A  D. 
K  Co.  T.  Benton,  86  Ga.  208,  there  was  a  devi^ 


ation  in  route  of  shipment,  causing  some  delay, 
and.  after  arrival  of  the  goods,  demand  was 
made  and  delivery  refused.  The  goods  wera 
thereafter  destroyed  in  depot  by  an  unprece- 
dented flood,  and,  upon  suit  being  brought^ 
the  compan]^  was  held  liable  for  uelr  value. 
Though  decided  upon  similar  facts,  those  cases 
are  not  of  much  importance  here,  because  ia 
each  of  them  the  defendant  was  adjudged  lia- 
ble as  common  carrier,  and  that  without  ref- 
erence to  the  question  as  to  whether  or  not  its 
negligence  proximately  caused  the  injury.  In 
the  (^rgia  case  the  court  said  that  the  wrong- 
ful acts  of  the  company  constituted  a  con- 
version of  the  goods.  A  mere  inadvertent 
statement  by  the  agent  to  the  owner  demand- 
ing goods,  then  in  the  company's  depot,  that 
they  have  not  arrived,  is  not  a  conversion. 
Loui9ffiUe  db  JT.  B.  Co.  v.  CampbeU,  7  Heisk. 
258.    For  the  reasons  stated,  the  railway  com- 

§any  is  liable  in  this  case  as  warehouseman. 
*he  goods  having  been  totally  destroyed,  the 
measure  of  damages  was  the  value  of  the  goods 
at  Chattanooga.  Hutchinson,  Carr.  g  769; 
Phtmix  ln$.  Co.  v.  Fhrie  d  W,  Tranm.  Co,  117 
U.  S.  822,  29  L.  ed.  878;  Mobile  db  M.  R  Co, 
V.  Jurey,  111  U.  S.  585,  28  L.  ed.  527;  Dean 
V.  Vaccaro,  2  Head,  489,  75  Am.  Dec.  744; 
Erie  Diepateh  v.  Johneon,  87  Tenn.  490. 
Affirm  the  judgment,  toith  eoete. 


ceedlng  night  were  destroyed  by  fire.  The  plain- 
tiff reoovered. 

Under  a  bill  of  lading  providing  that  the  oanier 
shall  be  liable  as  a  warehouseman,  and  not  as  a 
carrier  after  the  goods  had  arrived  at  their  destin- 
ation, and  been  **  placed  on  the  platform  or  in  the 
storeroom  of  the  company  or  to  botaksn  from  the 
car  by  the  consignee  **  without  specifying  what 
sball  be  done  with  them  upon  their  arrival  at  the 
carrier's  warehouse,  such  carrier  has  Its  option  to 
retain  them  in  the  oar  to  be  taken  from  it  by  the 
consiffnee,  or  to  place  them  in  the  storehouse,  and 
in  either  case  liability  as  a  common  carrier  ceases, 
after  a  reasonable  time  given  to  the  consignee  to 
remove  them.  Draper  v.  Delaware  it  H.  Canal  Oo. 
118N.Y.110. 

A  carrier's  liability  continues,  in  the  absence  of 
any  statutory  provision  on  the  subject,  after  the 
ffoods  have  reached  their  destination,  until  the  con- 
Eignee  has  been  notified  of  their  arrival  and  has 
had  reasonable  time  to  oall  for  and  remove  them. 
Lake  Brie  ft  W.  R.  Oo^  v.  Hatch,  6  Ohio  OL  C.  280. 

Under  Tex.  Bbv,  Stat.,  arts.  281, 282,  the  liability 
of  the  carrier  of  freight,  as  such,  continues  until 
the  thing  carried  Is  actusJly  delivered  to  the  owner 
or  coiislgnee,  unless  due  diligence  has  been  used 
to  give  notice  to  such  persons  of  the  arrival  atdes- 
tinatiOD.  Missouri  Pac.  B.  Oo.  v.  Haynes,  72  Tex. 
175;  Houston  &  T.  C.  R.  Oo.  v.  Adams.  48  Tex.  748- 

The  cases  of  Blumenthal  v.  Brainard,  88  Vt.  402, 
01  Am.  Dec.  860;  Wioslow  v.  Vermont  B.  Co.  42  Vt^ 
700, 1  Am.  Bep.  ;a66;  Wood  v.  Crocker,  18  Wis.  31ft, 
80  Am.  Dec  77B;  Wood  v.  Milwaukee  ft  8t.P.  B.O0. 
27  Wis.  641;  Parker  t«  Hilwaakee  ft  St.  F.  B.  OOb 
17  L.aA. 


80  Wis.  680;  Lemke  v.  Chicago,  M.  ft  St  P.  B.  Go, 
80  Wis.  44B,>-a]ao  support  the  doctrine  declared  in 
the  majority  of  the  states. 

BeannabU  time. 

What  a  reasonable  time,  which  mider  the  \ew 
Hamphire  rule,  must  be  aOowed  to  the  oonstgnee, 
should  be,  must,  in  the  nature  of  the  case,  wbeo 
not  provided  for  by  express  contract,  depend  on 
those  circumstances  which  would  tend  to  notify 
the  consignee  of  the  protNible  time  of  arrival  Jef- 
f ersonville  B.  Oo.  v.  Oleveland,  2  Bush,  478w 

It  Is  not  a  time  varying  with  the  distance,  con- 
venience, or  necessities  of  the  consignee,  but  it  is 
such  time  as  will  enable  one  llviog  in  the  vidnity 
of  the  plaoe  of  delivery,  in  the  ordinary  ooane 
of  business,  and  in  the  usual  hours  of  buslnesi, 
to  inspect  and  remove  the  goods.  Ih  L.  ft  G. 
B.  Oo.  V.  Maris,  10  Kan.  888:  Derosia  v.  Winona 
ft  St.  P.  B.  Oo.  18  Minn.  188;  Kinney  v.  First  TAr. 
St.  Paul  ft  P.B.  Go.  10  Mlnn.2Sl;  Wood  v.  Qrocker, 
18  Wis.  846, 86  Am.  Dea  778L 

Notice  of  the  arrival  of  goods  given  by  the  osr- 
rier  to  the  consignee  after  dark,  during  one  of  the 
winter  months,  will  not  require  him  to  call  for 
them  before  business  hours  on  the  foUowmg  Jay. 
Lake  Brie  ft  W.  B.  Oo.  v.  Hatch,  6  Ohio  a  C  230i 

Upon  failure  of  a  consignee  to  remove  goods 
shipped,  three  days  after  notloe  of  their  arrlTsl 
and  request  to  remove,  the  carrier  is  responslhto 
only  as  a  warehouseman.  Anniston  ft  A.  B.  Oo.  v. 
Ledbetter  (Ala.)  Feb.  12, 1801.  A.  P.  W. 
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A  prorlflton  of  a  ballot  law  allowlnflp 
luunes  of  polltieal  partlea  who  have 
flled  eertillcates  of  nomlnationfl  to  be 
printod  at  the  head  of  the  official  bal- 
lots* and  that  all  the  oandldates  of  a  party  may 
be  voted  for  by  a  mark  oppoeite  its  mime,  but 
that  ttie  ballot  shall  not  be  counted  If  stamped  In 
any  other  plaoe,  Js  unoonatitutlonal  and  yold  as 
dlBorimlnatinff  against  daaseeof  voters  by  sub- 
Jeotmg  them  to  partial  disfranohisement  or  to 
more  burdensome  conditions  than  others  in  cast- 
foig  their  votes  where  some  of  the  parties  might 
be  unable  under  the  law  to  nominate  both  local 
«Dd  state  candidates,  and  the  marking  of  the 
party  name  In  such  a  case  would  limit  the  vote  to 
the  partial  Uat  of  officers  which  the  party  had 
nominated. 

(October  IS,  1«B.) 

APPLICATION  for  a  writ  of  mandamus  to 
compel  the  board  of  election  commis- 
sioners to  have  the  words  **  Citizens  Nonparti- 
san Ticket"  printed  at  the  top  or  head  of  mu- 
nicipal ballots  to  be  used  at  the  coming 
election.    Denied. 

The  facts  are  stated  in  the  opinion. 

Mr,  John  Cnrreyt  with  Mr.  Chai4es  J. 
Shrift,  for  petitioner: 

Electors  who  make  nominations  as  provided 
in  section  1186  thereby  become  a  political  party 
ss  fully  to  all  intents  and  purposes  as  a  con- 
vention is  a  political  partv.  The  *' Citizens' 
Nonpartisan  Partv"  so  became  a  political 
party,  whose  certincate  when  filed  entitled  it 
to  a  neadinff  as  provided  by  section  1197. 

Section  1197  provides  that,  at  the  head  of 
each  ballot  shall  be  printed  in  separate  lines 
the  names  of  all  political  parties  which  have 
filed  certificates  of  nomination  of  candidates 
"in  accordance  with"  sections  1186  and  1187. 

"  In  accordance  with"  so  used  has  relation 
to  the  words  '*  filed  certificates,"  not  to  nomi- 
nations of  candidates. 

Section  1186  says  nothing  about  certificates, 
nor  about  filing  certificates. 

Section  1187  says  nothing  about  filing  or 
filed  certificates.  Therefore  the  words  "in 
accordance  with  sections  1186, 1187"  are  with- 
out effect,  as  those  sections  do  not  respond  to 
the  call  of  section  1197.  This  being  the  case 
the  court  will  look  for  the  section  which  will 
respond  to  this  call,  which  is  section  1189, 
which  deals  exclusively  with  filing  certificates. 

People  V.  ante,  50  N.,T.  451;  IhnUm  v. 
Jeioett,  88  Cal.  580;  People  v.  King,  28  Cal. 
272:  Oreer  v.  State,  22  Tex.  588. 

Treating  section  1189  as  the  responsive  sec- 
tion, all  political  parties  stand  entitled  to  the 
•ame  right  as  to  a  heading. 


The  franchise  on  election  day  Is  abridged  as 
to  all  voters  who  do  not  have  a  heading,  be- 
cause it  is  not  and  cannot  be  concealed  that  the 
additional  difficulties  attending  the  voting  for 
candidates  by  being  obliged  to  discover  and 
mark  each  one  are  such  as  are  expected  to  and 
are  well  devised  to  compel  many  men  to  vote 
by  this  heading  for  candidates  they  are  opposed 
to,  unless  all  political  parties  are  given  a  head- 
ing. 

If  all  parties  are  not  to  be  given  a  "  head- 
ing," then  so  much  of  section  1197  as  provides 
for  it  at  all  is  unconstitutional. 

It  violates  section  11,  art.  J^f  the  Constitu- 
tion of  California;  also  section  21,  art.  1,  of 
same  Constitution. 

The  Constitution  knows  no  distinction  be- 
tween persons,  and  the  Legislature  cannot  dis- 
criminate or  rrantan  indulgence  to  one  which 
is  not  accorded  to  another.  Every  general 
law  must  have  a  imiform  operation:  that  is  to 
say,  it  must  operate  equally  upon  all  persons 
and  upon  all  things,  upon  which  it  acts  at  all. 

French  v.  Teeeliemaker,  24  Cal.  544;  Brooke  v. 
fftfde,  87  Cal.  866. 

Afr,  H.  L.  Gear  for  the  registrar. 

Meeere,  Dom  A  Dorn  and  Maxwell  A 
McEnemeyy  for  the  board  of  election  com- 
missioners: 

A  provision  which  secures  a  ticket  heading 
to  one  partv  and  denies  it  to  another  is  not  in 
violation  of  either  the  Federal  or  state  Consti- 
tution.   It  is  merely  a  regulation. 

DeWMy.  BartUy,  15  L.  R.  A.  771, 146  Pa. 
525. 

Beatty»  Ch,  /.,  delivered  the  opinion  of  the 
court: 

At  its  last  session  the  Legislature,  by  a  series 
of  amendments  to  the  Political  Code  ingrafted 
upon  our  electioa  law  the  system  of  voting  by 
means  of  what  is  popularly  known  as  the 
"Reformed"  or  "Australian"  ballot.  The 
main  feature  of  the  system  is  a  uniform  official 
ballot,  printed  and  supplied  by  the  proper 
public  officers,  containing  the  names  of  all 
candidates  to  be  voted  for,  upon  which  the 
voter  designates  his  choice  by  stamping  a  cross. 
In  all  cases  this  may  be  done  by  stamping  the 
cross  opposite  the  name  of  each  candidate  for 
whom  the  elector  desires  to  cast  his  vote.  But 
by  a  clause  at  the  end  of  section  1197  it  is  pro- 
vided as  follows:  *'At  the  head  of  each  ballot 
shall  be  printed,  in  separate  lines,  the  names  of 
all  political  parties  which  have  filed  certificates 
of  nomination  of  candidates  in  accordance 
with  sections  one  thousand  one  hundred  and 
eigbty-six  and  one  thousand  one  hundred  and 
eighty -seven  of  this  Code,  thus:  '  Regular  Re- 
publican Ticket'  (straight)  Opposite  the  name 
of  each  party,  and  oo  the  same  line  therewith, 
there  shall  be  a  margin  similar  to  that  therein 
required  to  be  left  opposite  the  name  of  each 
candidate,  in  which  the  voter  may  place  the 
mark  in  the  manner  specified  in  section  one 


Nox■.~l^>r  other  recent  cases  touchlngr  the 
qneetion  of  discrimination  between  voters  In  the 
use  of  oflloial  ballots,  see  State  v.  Black  (N.  J.)  16 
L.B.  A.7B0;  DeWalt  v.  Barttoy*  15  L.  B.  A  771,  IM 
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Ann.  796 ;  People  v.  Shaw,  16  L.  B.  A.  606, 188  U.  & 
498. 
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tbousand  two  hundred  and  five  of  this  Code,  If 
he  desire  to  vote  for  all  of  the  candidates  of 
such  party;  but  a  ballot  so  marked  shall  not  be 
counted,  if  it  be  stamped  in  any  other  place, 
except  to  indicate  a  vote  or  votes  upon  a  con- 
stitutional amendment  or  other  ouestion." 
The  petitioner  in  this  case  is  one  of  tne  candi- 
dates of  a  party  calling  itself  the  "  Citizens' 
Nonpartisan  Party/'  which  has  nominated  a 
list  of  candidates  for  county  and  local  ofQces 
in  the  city  and  coonty  of  Ban  Francisco.  He 
claims  that  said  party  has  complied  with  all 
the  conditions  entitling  it  to  have  printed  at  the 
head  of  the  municipal  ballots  to  1^  used  at  the 
approaching  election  in  the  city  and  county  of 
San  Francisco  the  words,  *'  Citizens'  Nonparti- 
san Ticket/'  as  a  party  designation,  by  which 
it  may  be  voted  straight  by  stamping  a  cross 
opposite  such  heading.  He  has  demanded  of 
the  defendants,  who  are  respectively  Uie  re^s- 
trar  and  the  members  of  the  board  of  election 
commissioners  of  the  city  and  county  of  San 
Francisco,  that  they  cause  the  ballots  to  be 
used  at  said  election  to  be  so  printed,  and  the^ 
have  refused.  He  therefore  seeks  by  this 
original  proceeding  to  compel  the  defendants 
by  mandamus  to  comply  with  his  demand. 

The  argument  of  counsel  has  been  prin- 
cipally devoted  to  the  question  whether  or  not 
the  party  by  which  the  i)etitioner  was  nomi- 
nated has  shown  that  its  proceedings  bring  it 
within  the  terms,  or  entitle  it  to  the  privilege 
conferred  by,  the  provision  above  quoted.  But 
the  conclusion  at  which  we  have  arrivcMl  ren- 
ders a  decision  of  these  questions  entirely  un- 
necessary. We  are  of  the  opinion  that  this 
provision  of  the  law  is  unconstitutional,  and 
wholly  void.  It  is  an  attempt  to  discriminate 
against  classes  of  voters,  and  its  effect,  if  al- 
lowed to  be  valid,  would  be  to  subject  such 
classes  to  the  alternative  of  partial  disfran- 
chisement, or  to  the  casting  of  their  votes  up- 
on more  burdensome  conditions  than  others, 
no  better  entitled,  under  the  fundamental  law 
to  the  free  and  untrammeled  exercise  of  the 
right  of  suffrage.  The  vital  importance  of  the 
question  involved  would  justify  an  extended 
and  elaborate  discussion  of  the  grounds  of  our 
conclusion,  but  the  extreme  necessity  of  a 
speedy  decision,  in  order  to  afford  a  sufficient 
opportunity  to  print  the  ballots,  and  to  inform 
the  electors  of  the  proper  mode  of  expressing 
their  choice,  compels  us  to  rest  content  with 
the  briefest  statement  of  our  views.  It  is  a 
well-known  fact,  illustrated  by  the  history  of 
the  party  which  the  petitioner  represents,  that 
there  are  parties  having  merely  local  existence, 
— parties,  that  is  to  say,  which,  upon  some 
local  issue  affecting  a  single  county  or  a  few 
counties,  poll  in  such  county  or  counties  at 
least  8  per  cent  of  the  votes  cast  at  a  given 
election,  or  can  secure  the  signatures  of  5  per 
cent  to  a  petition,  but  have  no  existence  else- 
where in  the  state.  There  are  other  parties, 
perhaps,  "^hich  at  an  election  will  cast  3  per 
cent  of  all  the  votes  cast  in  the  entire  state,  but 
in  many  counties  will  cast  a  smaller  percentage 
of  the  votes.  In  the  case  first  supposed,  the 
party  casting  8  per  cent  of  the  vote  in  a  county 
at  one  election  could  at  the  next  election,  upon 
any  construction  of  the  law,  nominate  by  a 
convention  a  full  county  ticket,  could  certify 
it,  and  secure  a  ballot  heading  by  party  desig- 
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nation,  but  such  desfgnatfon  would  not  apply 
to  any  candidate  for  a  state  or  district  onice, 
such  as  presidential  electors  or  members  of 
Congress.  The  result  of  having  a  party  derig« 
nation  at  the  bead  of  the  ticket  would  be, 
therefore,  to  disfranchise  every  voter  who  made 
use  of  it  as  to  all  state  and  district  officers,  or, 
if  he  attempted  to  supplement  his  straight 
ticket  by  stamping  his  choice  for  individosl 
candidates  for  such  offices,  he  would  he  dis- 
franchised altogether,  for,  under  the  law,  his 
ballot  could  not  be  counted.  The  ticket  head- 
ing in  such  case  could  do  the  voters  of  a  party 
no  possible  good,  but  would  simply  be  a  lure 
by  which  they  could  be,  and  in  many  instances 
would  be,  entrapped  into  a  loss  of  their  votesw 
In  the  second  case  supposed,  all  the  ballots 
used  in  the  state  would  have  a  party  heading, 
but  in  many  of  the  counties  the  party  would 
have  no  local  ticket,  and  in  all  such  counties 
the  Yoter  stamping  the  heading  would  vote  for 
state  officers  only,  and  would  be  disfranchised 
as  to  all  district  and  county  offices,  or,  if  he 
attempted  specially  to  designate  his  choice  for 
such  offices,  his  vote  would  be  wholly  lost. 
Such  bein^  the  results  inevitably  flowing  from 
the  operation  of  this  provision  of  (the  &w,  if 
aUowed  to  be  operative,  it  can  rradQy  be  seen 
that  it  would  be  no  benefit  to  any  party  to  al- 
low it  a  ticket  beading  unless  it  bad  a  nill  state 
and  local  ticket,  for  no  voter  of  the  party  could 
express  his  choice  by  stamping  the  party  des- 
ignation without  partial  or  total  disfranchise- 
ment. His  supposed  advantage  would  be  but 
a  delusion  and  a  snare.  Even  in  San  Fran- 
cisco, at  the  approaching  election,  if,  as  is  said 
to  be  the  case,  the  Nonpartisans  have  nomi- 
nated candidates  for  the  Le^slature,  and  if, 
according  to  the  official  opinion  of  the  attor- 
ney-general, the  names  of  such  candidates  are 
to  be  printed  on  the  general  or  state  ticket 
along  with  the  names  of  candidates  for  Cod- 
gress  and  for  presidential  electors,  it  would  be 
just  as  much  Uie  duty  of  the  defendants  to  put 
the  party  designation  on  the  general  as  on  the 
local  ticket;  and  the  necessary  result  would  be 
that  every  supporter  of  the  party  who  should 
thus  be  misled  into  voting  a  straight  ticket 
would  lose  his  vote  for  member  of  Congress 
and  for  presidential  electors.  I  imagine  the 
supporters  of  the  movement  would  scarcely 
desire  the  privilege  of  a  party  heading  at  such 
a  price. 

Upon  these  grounds  we  hold  that  this  provis- 
ion destroys  the  just  and  equal  and  uniform 
operation  which  in  an  election  law,  of  all 
others,  is  demanded,  no  less  by  the  express 
terms  of  our  fundamental  law  than  by  the 
eenius  and  spirit  of  our  institutions.  It  is 
Uierefore  void  and  inoperative.  There  should 
be  no  party  designations  printed  at  the  head  of 
the  tickets,  because  there  can  be  no  voting  by 
stamping  such  designation.  Voters  can  only 
express  their  choice  by  placing  a  stamp  oppo- 
site the  name  of  their  candidate  for  each 
office,  or  by  writing  the  name  of  a  candidate 
in  the  blank  space  left  therefor,  or  their 
answer  to  each  question  or  proposition  or  pro- 
posed amendment  to  the  Constitution,  except 
only  in  case  of  presidential  electors,  who  may, 
under  the  law,  be  voted  for  in  groups  by  a 
single  impression  of  the  stamp.  Since  this  is 
the  only  mode  by  which  a  voter  can  express 
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his  choice,  the  printing  of  a  party  designation 
at  the  head  of  the  ticket  could  do  no  good,  but 
only  harm,  by  misleading  some  voters,  and 
causing  them  to  lose  their  votes.  The  officers 
chargS  with  the  preparation  of  the  official 
ballots  should  therefore  be  careful  to  omit  the 
printing  of  such  headings,  and  the  voters 
should  be  thoroughly  instructed  to  express 
their  choice  in  the  manner  herein  indicated. 
It  will  be  understood,  of  course,  that  we  do 
not  hold  the  new  law  unconstitutional,  except 
as  to  the  single  provision  under  discussion.  In 
other  respects,  so  far  as  we  are  at  present  ad- 
vised, it  may  be  fully  carried  out. 
The  writ  of  mandate  i$  denied. 

We  concur:    Harrisoiit  J.;  Paterson* 
^/  MeFarland,  /./  Sharpsteim  •/. 


Gar outte»  cT.,  concurring: 

It  is  very  apparent  from  the  reading  of  sec* 
tion  1197  of  the  Act  under  consideration,  in 
connection  with  the  sections  to  which  it  refers, 
that  in  both  spirit  and  letter  it  was  intended 
that  only  parties  polling  8  per  cent  of  the  entire 
vote  cast  at  the  last  general  election  should 
have  a  heading  upon  the  ticket  Such  being 
the  fact,  to  my  mind  the  law  is  clearly  un- 
constitutional, m  this;  that  it  discriminates  in 
favor  of  certain  parties,  and  is  therefore  lack- 
ing in  that  uniformity  of  operation  demanded 
by  the  Constitution  of  this  state.  I  concur  in 
me  Judgment 

DelHaven*  J.:  I  concur  in  the  foregoing 
opinion  of  Mr.  Juitiee  Garoutte* 
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!•   Fallnre  of  a  tenant  to  remove  bnlld- 

tn^  after  the  notioe  agreed  upon  in  hJs  oontraot 
and  his  violent  preTentlon  of  their  removal  by 
the  landlord,  makes  him  a  trespasser. 

8*  Alparpmcenee  to  continue  bntldlwga 
cm  land  on  oonditlons  never  In  flaet 
eomplied  with  and  on  terms  dijferent  from 
those  of  a  former  lease  after  notice  to  remove 
them  has  terminated  all  the  licensee's  rifirbts,  will 
not  revive  saoh  lease  so  as  to  ffive  the  former  les- 
see a  right  to  the  notice  therein  provided. 

8*  Btaetlng  for  the  Improvement  of  one's 
property  does  not  make*:hlm  liable  for 
an  accidental  destmctlon  thereby  caused, 
without  willful  or  wanton  negligence,  of  the 
buildings  of  a  former  tenant,  who,  by  failure  to 
remove  them  and  by  violent  prevention  of  their 
removal  by  the  landowner  had  become  a  tres- 


(November  1, 1860.) 

APPEAL  by  plaintiffs  from  a  lodgment  of 
the  Superior  Court  for  Halifax  County 
in  favor|of  defendant|in  an  action  brought  to 
recover  dam^eslf  or  (the  loss  of  buildings  de- 
stroyed by  nre  through  defendant's  alleged 
Decligence.     Affirmed, 

The  buildingslwere  situated  on  defendant's 
land  where  they  had  be^i  permitted  to  remain 
under^he  terms|of  the  contract.  Upon  failure 
to  renew  the  contract|plain  tiffs  were  notified  to 

NOTC— BV>r  note  on  injury  to  land  and  buildings 
by  blasting,  see  Benner  v.  Atlantic  Dredging  Co. 
<N.  r.)  ariUt  p.  280. 

For  naU  on  liability  for  blasting  by  independent 
contractor,  see  Hawyer  v.  Whalen  (Ohio)  14  Ih  B. 
A  880. 

For  note  in  respect  to  care  toward  other  persons 
In  blasting,  see  Blaokwell  v.  I^ynchburg  B.  Go.  postt 
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remove  the  buildines,  which  thej  failed  to  do. 
Defendant  proceeded  to  do  some  blasting  on 
its  land  which  set  fire  to  the  buildings  and 
caused  the  damage  for  which  this  action  was 
brought 

Further  facts  appear  in  the  opinion. 

Mesers,  R*  0«  Bnrton  and  L.  P.  Mo- 
Oehee  for  appellants. 

Messrs,  Thomas  N.  Hill*  T.  W.  Mason, 
W.  H.  Day  and  W.  E.  Daniel,  for  re- 
spondent: 

Plaintiffs  had  reasonable  time,  after  expira- 
tion of  six  months'  notice,  in  which  to  remove 
the  buildines. 

Cooley,  Torts,  481;  Antani  v.  Belknap,  lOd 
Mass.  198;  Omhony  v.  Jones,  10  N.  Y.  284; 
Overton  v.  Williston^  81  Pa.  155;  Sullivan  v, 
Cdrberrv,  67  Me.  531;  Holmes  v.  Tremper,  20 
Johns.  29,  11  Am.  Dec.  241'. 

They  were  licensees  or  tenants  for  a  certain 
period,  to  wit,  six  months  from  the  date  of  the 
notice,  and  failing  to  remove  the  buildings  in 
a  reasonable  time,  forfeited  them,  or,  at  any 
rate,  by  permlttins:  them  to  remain  on  the 
company's  land  without  their  consent,  were 
wron  ff  doers 

Cooley,  Torto,  681,  582;  Davis  v.  Eyton,  7 
Bing.  154;  Weeton  v.  Woodcock,  7  Mees.  &  W. 
19;  MinshaU  v.  Uayd,  2  Mees.  &  W.  450; 
Pugh  V.  Avion,  L.  R.  8  Eq.  626;  Whipley  v. 
Deu)ey,  8  Cal.  86;  Kutter  v.  Smith,  69  U.  8.  2 
Wall.  491,  17 L.  ed.  880;  Pembwionr.  King,  13 
N.  C.  876;  Whitaker  v.  Cawthome,  14  N.  C.  889; 
Overman  v.  Sasser,  10  L.  R.  A.  722,  107  N.  C. 
4SSi\  Moore  V,  Valentine,  ITS.  C.  188;  Latham 
V.  Blakely,  70  N.  C.  868;  Daniels  v.  Brown,  34 
N.  H.  454,  69  Am.  Dec.  516;  StoekweU  v. 
Marks,  17  Me.  465.  85  Am.  Dec.  266. 

If  defendant  had  removed  the  buildings,  it 
would  not  have  been  liable  to  action. 

KiveU  V.  McKeiihan.Wi  N.  C.  106;  MeOraeken 
V.  McOraeken,  88  N.  C.  272;  Richmond  db  D. 
B,  Go.  V.  D^JLrhamdiN.  R.  Co,  104  N.  C.  658. 

Not  having  removed  the  buildings  within  a 
reasonable  time  they  became  the  property  of 
the  company. 

If  the  buildings  were  not  the  property  of  the 
company  when  burned,  their  retention  on  its 
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land  was  a  codHouous  trespass,  and  no  action 
lies  for  their  desiniction. 

Roanoke  Nav.  Co,  v.  Emry.  108  N.  C.  180; 
8  Bl.  Com.  5;  Brown  v.  Carolina  Cent.  R,  Co, 
83  N.  C.  138. 

The  law  will  not  lend  its  aid  to  a  claim 
foTinded  on  its  own  violation. 

Hall  V.  Coppell,  74 U.  B.  7  Wall.  658, 19  L.  ed. 
248;  Cooley.  Torte,  166;  Beach,  Contrib.  Neg. 
50. 

The  recklessness  on  the  part  of  the  plaintiffs 
absolves  the  defendant  company  from  showing 
that  the  injury  could  have  been  prevented  by 
the  exercise  of  reasonable  care  and  prudence. 
Plnio tiffs'  evidence  shows  that  their  conduct 
was  the  proximate  cause  of  the  injury,  and  was 
willful  and  reckless,  and  it  was  unnecessary  to 
submit  that  question  to  the  jury. 

McAdoo  V.  Richmond  <fc  D,  R,  Co,  105  N.  C. 
140. 

The  plaintiffs'  omission  to  remove  the  build- 
ings was  a  cause  which  rendered  the  injury 
possible  and  actual.  It  was  the  proximate 
cause,  contributing  directly  to  it,  not  remotely 
nor  unccnsciouslv. 

Doffffett  v.  Riehmond  d  D,  B.  Co,  78  N.  C. 
805. 

The  criterion  was  whether  the  plaintiffs  ob- 
served due  care,  under  the  circumstances,  to 
avoid  harm  from  the  blast.    They  did  not. 

VtcA'sburg  db  M,  R,  Co,  v,  McQowan^  62  Miss. 
682,  52  Am.  Bep.  205,  cited  in  Troy  v.  Ckipe 
Fear  d  Y,  V.  R,  Co,  99  N.  C.  806,  5  Am.  8t. 
liep.  521:  Daily  y.  Ric/imond  d  D,R,  Co,  106 
K.  C.  801;  Lay  v.  Riehmond  d  D,  B.  Co,  106 
K.  C.  404. 

The  negligence  of  the  plaintiffs  was  culpable, 
and  action  cannot  be  maintained. 

Beach,  Contrib.  Neg.  §  7. 

The  duty  of  a  plaintiff  is  to  be  measured  by 
the  same  rule  that  is  applied  to  a  defendant. 

Beach,  Contrib.  Neg.  §  10. 

There  was  a  proximate  causal  connection  be- 
tween the  negliffenl^e  and  the  injury. 

Beach.  Contrib.  Neg.  p.  85,  §  11. 

When  one  knowingly  puts  himself  or  his 

Property  in  danger,  there  is  a  presumption  that 
e,  ipsofaci4),  assumes  all  the  risks  reasonably 
to  be  apprehended  from  such  a  source  of  con- 
duct. 

Beach,  Contrib.  Neg.  p.  89.  §12,  pp.  41, 42. 
59,  61-68,  77,  79,  89;  Cooley,  Torts,  68. 

Shepherdt  t7.,  delivered  the   opinion  of 
the  court : 

The  argument  before  us  was  based  upon 
the  assumotion  that  the  defendant,  in  con- 
ducting certain  blasting  operations  on  its 
own  land,  was  guilty  of  negligence  by  rea- 
son of  its  failure  to  exercise  ordinary  care; 
and  that  its  liability  for  the  same  can  only 
be  avoided  by  establishing  contributory 
negligence  on  \h%  part  of  the  plaintiffs.  In 
our  opinion,  the  true  principle  upon  which 
the  case  is  to  be  determined  lies  quite  be- 
yond that  discussed  by  counsel,  and  in- 
volves a  consideration  of  the  question,  not 
whether  there  was  contributory  negligence, 
but  whether  the  defendant  was  guilty  of  any 
negligence  whatever  for  which,  under  the 
circumstances,  it  is  liable  to  the  plaintiffs. 
While  there  may  be  some  shades  of  dif- 
ference in  the  various  definitions  of  negli- 
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gence,  all  of  the  authorities  agree  that  its 
essential  element  consists  in  a  breach  of  dntv, 
and  that,  in  order  to  sustain  an  action,  "the 
plaintiff  must  state  and  prove  facta  sufficient 
to  show  what  the  duty  is,  and  ttiat  the  de- 
fendant owes  it  to  him. "    1  Shearm.  ^-  Redl 
Neg.  §  8 ;  Beach,  Contrib.  Neg.  6 ;  Thomp. 
Neg.  preface.     A  legal  duty  has  been  well 
definea  by  Dr.  Wharton  as  ''that  which  the 
law  requires  to  be  done  or  forborne  to  a  de- 
terminate person  or  to  the  public  at  large, 
and   is   correlative   to    a   right    vested  in 
such  determinate  person  or  in  the  puhlic* 
Whart.  Ne^.  §  24.     **  The  duty  itself  arises 
out  of  various   relationships   of   life,  and 
varies  in  obligation  under  aifferent  circum- 
stances.    In  one  case  the  duty  is  high  and 
imperative;   in  another  it  is  of  imperfect 
obligation.     Thus  it  may  be  dependent  on  a 
mere  license  to  enter  upon  land,  or  the  bare 
obligation  to  avoid  innicting  a  willful  in- 
jury   upon   a  trespasser;   while,   upon  the 
other  hand,  it  may  be  a  duty  to  care  for  the 
safety  of  a  specially  invited  guest  or  of  a 
passenger  for  hire.^     16  Am.  &  £ng.  En- 
cyclop.    Law,  412,  and  the  numerous  cases 
cited.    This  much  being  premised,  we  must 
now  ascertain  what  duty,  if  anjr,  was  im- 
posed by  law  upon  the  defendant  in  the  pres- 
ent action,   and  tJiis  involves  an   inquiry 
into  the  relation  of  the  parties  in  respect  to 
the  buildings  for  the  accidental  destruction 
of  which  the  action  is  brought.    It  Is  con- 
ceded that  the  defendant  was  the  owner  of 
the   land  upon  which  the  buildings  were 
located,  and  it  appears  that  in  January,  1887, 
a  suit  between  the  present  parties  was  set- 
tled according  to  the  terms  of  the  following 
agreement,  to  wit:    *'That  the  said  T.   L. 
£mry  and  wife  do  further  agree  that.  If  they 
cannot  agree  with  said  company  upon  rent 
for  the  use  of  the  water  and  land  of  the  com- 
panv  upon  which  the  mills  and  foundry  of 
said  Emry  and  wife,  described  in  the  com- 
plaint, are  situated,  then,  upon  six  months' 
notice  from  the  said  company,  they  will  re- 
move their  mills,   foundry,  and  machinery 
from  the  lands  of  said  company.     This  14th 
day  of  Januai^,  1887."    We  cannot  concur 
in  the  contention  of  the  plaintiffs  that  under 
this  agreement  they  were  entitled  to  keep 
their  buildings  upon  the  premises  without 
the  payment  of  rent  until  the  defendant  had 
improved  the  canal  so  as  to   increase  the 
supply  of  water.     The  agreement  contains 
no   such   provision,  and  we   feel    that  we 
would   be  doing  violence  to  the  ordinary 
rules  of  interpretation  by  so  extending  its 
terms  beyond  the  meaning  of  the  plain  and 
unambiguous  language  employed.     The  ar- 
gument can  derive  no  support  from  extrinsic 
circumstances,  as  it  appears  that  the  plain- 
tiffs had  been  using  the  water  of  the  canal 
to  some  extent  by  Keeping  it  cleaned  out, 
and  that,  shortly  after  making  the  agree- 
ment, they  proposed  to  continue  the  use  of 
ihe  same.     There  was  therefore  an  existing 
subject  upon  which  the  agreement  could 
presently  operate,  and  it  is  with  reference  to 
this  as  well  as  to  any  contemplated  improve- 
ment that  it  must  be  construed.     If  the  ac- 
tual contract  was  such  as  is  contended,  it  is 
to  be  regretted  that  it  was  not  incorporaied 
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Into  the  written  agreement,  as  it  seems  that 
the  conduct  of  the  agent  of  the  plaintiffs 
was  influenced  by  a  reasonable  misapprehen- 
sion of  the  legal  effect  of  the  said  instru- 
ment. It  is  further  insisted  that  bj  the 
terms  of  the  agreement  it  was  the  duty  of 
defendant  to  entertain  in  good  faith  a  prop- 
osition to  fix  the  rental  value  of  the  water 
and  land  therein  mentioned ;  and  that,  if  it 
refused  to  do  so,  it  had  no  right  to  require 
the  removal  of  the  buildings,  etc.  Granting 
this  to  be  a  correct  interpretation  of  the 
agreement,  we  are  unable  to  find  anything 
in  the  testimony  which  discloses  that  the 
defendant  arbitrarily  or  in  bad  faith  declined 
to  consider  any  such  proposition  of  the 
plaintiffs.  On  the  contrary,  the  plaintiffs' 
agent  (who  seems  to  have  hi&d  full  control 
and  management  of  the  whole  matter)  ex- 
plicitly testified  that  before  the  notice  to 
remove  was  served  on  him,  the  defendant's 
attorney  demanded  that  the  plaintiffs  enter 
into  a  new  contract  of  rent,  and  that,  fail- 
ing to  do  so,  they  should  remove  the  build- 
ings. The  said  agent  further  testified  that, 
in  response  to  the  proposition,  he  replied  as 
follows:  **!  stated  that  I  would  go  on  as  I 
had  been,  and  keep  the  canal  cleaned  out 
for  the  use  of  the  land  and  water;  but  I 
could  not  pay  rent,  as  the  canal  was  in  bad 
repair,  and  supplied  scarcely  any  water." 
The  witness  also  stated  that  the  defendant's 
attorney  declined  to  accept  his  proposal,  and 
that  they  had  no  further  negotiations.  Here, 
then,  was  a  distinct  offer  to  **  enter  into  a 
new  contract  for  rent,"  and  this  offer  was 
declined,  except  upon  the  terms  demanded 
by  the  plaintiffs.  We  fail  to  perceive  how 
the  refusal  to  accept  these  terms  can  be  con- 
sidered as  evidence  that  the  defendant  was 
unwilling  to  make  a  bona  fide  effort  to 
agree  upon  a  reasonable  rental  value.  If, 
under  the  contract,  it  was  the  duty  of  the 
defendant  to  make  a  fair  effort  to  a^e,  it 
was  surely  released  from  that  obligation 
after  the  plaintiffs,  without  hearing  any 
proposal  from  the  defendant,  had  expressly 
refused  to  accede  to  any  other  but  the  pre- 
viously existing  terms. 

There  having  been  a  failure  to  agree  as 
to  the  rent,  the  defendant  had  a  rifht  to  in- 
sist upon  the  removal  of  the  buildings  upon 
six  months'  notice,  as  provided  in  the  agree- 
ment, and  it  was  not  bound  to  entertain 
any  further  propositions  on  the  part  of  the 
plaintiffs.  Accordingly,  a  notice  to  remove 
the  buildings  was  given,  pursuant  to  the 
agreement,  on  the  Sd  of  February,  1887; 
but,  notwithstanding  this  notice,  the  plain- 
tiffs failed  to  remove  the  same,  and  kept 
them  on  the  defendant's  land  after  they 
knew  that  the  defendant  had  commenced  its 
blastinff  operations,  and  until  they  were  ac- 
cidentally destroyed  by  fire  in  September, 
1890.  As  early  as  the  6th  of  June  of  that 
year  the  defenoant  complained  of  the  plain- 
tiffs' failure  to  comply  with  the  notice,  and 
at  the  same  time  stated  that,  as  the  land 
occupied  by  the  buildings  was  absolutely 
necessary  for  its  use,  it  would  proceed  to 
remove  them  unless  the  plaintiffs  did  so  in 
eleven  days.  At  the  expiration  of  that  time 
the  defendant  attempted  to  remove  the  build- 
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ings,  but  was  prevented  by  the  plaintiffs 
from  doing  so  by  means  of  a  shotgun.  With- 
out pausing  to  consider  whether  the  lonff  and 
unreasonable  delay  to  remove  the  buildings 
did  not  have  the  effect  of  vesting  the  same 
in  the  defendant  as  a  part  of  its  freehold,  (a 
point  which  was  waived  by  the  answer,)  it 
cannot  be  questioned  that,  in  their  failure 
to  remove  them  after  said  notice,  and  es- 
pecially in  the  violent  prevention  of  the  de- 
fendant from  exercising  its  right  of  removal, 
the  plaintiffs  were  trespassers  upon  the  lands 
of  the  defendant.  Taylor,  Land.  &  T.§g  62, 
68.  This  status  of  the  plaintiffs  is  in  no 
way  affected  by  the  conversation  between 
their  agent  and  the  secretary  of  tiie  defend- 
ant in  1890.  Giving  full  effect  to  the  testi- 
mony of  the  former,  it  amounted  to  no  more 
than  a  parol  license  to  continue  the  lower 
mill  on  the  defendant's  land  in  view  of  the 
establishment  of  an  oil  mill  at  some  indefi- 
nite time  in  the  future,  which  was  in  fact 
never  done.  The  license  was  revocable  at 
the  election  of  the  defendant,  (Kivett  v.  Mc- 
Keithan,  90  N.  C.  106;  McOracken  v.  Mo- 
Oracken,  88  N.  C.  273 ;  Bichmand  db  D.  R. 
Co.  V.  Durham  A  N,  B,  Oo,  104  N.  C.  658. ) 
and  was  actually  revoked  on  the  6th  of  June, 
1890.  by  the  notice  given  on  that  day.  The 
plaintiffs  had  until  the  24th  of  September  of 
that  year  (the  date  of  the  accident)  to  re- 
move the  buildings,  and  not  only  failed  to 
remove  them,  but,  as  we  have  seen,  forcibly 
prevented  the  defendant  from  doinsr  so.  tt 
cannot  be  seriously  insisted  that  the  effect 
of  this  conversation  was  to  revive  the  broken 
agreement  of  1887,  so  as  to  entitle  the  plain- 
tiffs to  another  six  months'  notice  of  removal . 
Much  clearer  testimony  than  this  is  necessary 
to  work  a  result  so  restrictive  of  the  rights 
of  a  property  owner.  Besides,  the  alleged 
agreement  was  essentially  different  from  the 
old  one,  as  it  related  to  and  was  conditioned 
upon  the  establishment  of  a  new  industry, 
and  the  supply  of  water  was  to  be  furnished 
"^at  the  same  rates  as  to  others."  The  old 
agreement,  as  we  have  construed  it,  had  ref- 
erence to  the  existing  state  of  affairs,  and 
contemplated  the  present  payment  of  rent  of 
some  character. 

The  plaintiffs,  then,  being  trespassers  upon 
the  land  of  the  defendant,  we  will  now  pro- 
ceed to  inquire  into  the  nature  of  the  duty 
which  the  latter  owed  to  the  former  in  re- 
spect to  the  said  buildings.  It  is  a  well- 
settled  principfe  that  a  landowner  has  a 
right  to  the  exclusive  use  and  enjoyment  of 
his  premises,  and  that  he  incurs  no  liability 
for  injuries  caused  by  its  unsafe  condition 
to  a  person  who  was  not  at  or  near  the  place 
of  the  accident  by  lawful  right,  and  when 
the  owner  has  neither  expressly  nor  by  impli- 
cation invited  him  there.  Sweeny  v.  Old  Col^ 
any  dh  N,  R.  Go.  10  Allen,  868.  87  Am.  Dec. 
644;  Bejineti  v.  Loutsrille  d  N,  R,  Go.  102 
U.  8.  577,  26  L.  ed.  235 ;  Oarletan  v.  Fran- 
eonia  Iron  dh  Steel  Co.  99  Mass.  216 ;  Oooley, 
Torts.  605,  606 ;  P&wca  v.  Whitcfmb,  48  Vt. 
127,  21  Am.  Rep.  120;  Pittsburg,  Ft.  W.  d 
G.  R.  Co.  V.  Bingham,  29  Ohio  St.  867;  1 
Thomp.  Nee.  283,  808.  The  doctrine  is  thus 
stated  in  Schmidt  v.  Bauer,  80  Gal.  565,  6  L. 
R.  A.  580,  and  notes:    ''Unless  contrivances 


702 


KORTH  CABOLU^A  SlTPKEMK  COUBT. 


Nov., 


•re  placed  on  such  premises  with  an  actual 
or  coDStructive  intent  to  hurt  intruders,  the 
proprietor  is  not  liable  for  injury  resulting 
to  persons  by  reason  of  the  condition  in 
-which  the  premises  have  been  left,  or  from 
the  prosecution  of  a  business  in  which  the 
owner  had  a  right  to  engage.  JBkxinsmUe  & 
T,  H.  B,  Co,  V.  Griffin,  100  Ind.  221,  50 
Am.  Rep.  783 ;  QiUe^pie  v.  McGhtoan,  100  Pa. 
144,  45  Am.  Rep.  865 ;  Gh-amlich  v.  Wurst, 
86  Pa.  74 ;  Oauley  v.  PitUHmrg,  C.  d  8t,  L, 
B.  Co.  95  Pa.  898,  40  Am.  Rep.  664 ;  McAl- 
pin  V.  PoweU,  70  N.  Y.  126,  26  Am.  Rep. 
555 ;  Ha/rgreates  v.  Deacon,  25  Mich.  1 ;  Bur- 
dick  V.  Gheadie,  26  Ohio  St.  898 ;  Indianap- 
olis V.  Bmmelman,  108  Ind.  580,  6  West.  Rep. 
566."  The  foregoing  authorities,  and  many 
others  that  could  be  cited,  abundantly  sustain 
the  proposition  ''that  a  trespasser  or  mere 
licensee,  who  is  injuted  by  a  dangerous 
machine  or  contrivance  on  the  land  or  prem- 
ises of  another,  cannot  recover  damages  un- 
less the  contrivance  is  such  that  the  owner 
may  not  lawfully  erect  or  use,  or  when  the 
injury  is  inflicted  willfully,  wantonly,  or 
through  the  gross  negligence  of  the  owner  or 
occupier  of  the  premises. "  Galveston  OH  Co. 
V.  Morton,  70  Tex.  400,  8  Am.  St.  Rep.  611. 
In  the  leading  case  of  Larmore  v.  Oroton  Point 
Iron  Co, ,  101  IT.  Y.  891,  2  Cent.  Rep.  409,  54 
Am.  Rep.  718,  it  was  held  that  where  one 
goes  upon  the  premises  of  another,  with- 
out invitation,  to  obtain  employment,  and 
is  there  injui^  bv  a  defective  machine,  he 
cannot  recover.  Andrews,  J,,  in  the  course 
of  a  well-reasoned  opinion,  uses  the  follow- 
ing language:  ''The  precise  question  ifl 
whether  a  person  who  ^oes  upon  the  land  of 
another  without  invitation  to  secure  employ- 
menl  ft'om  the  owner  of  the  land  is  entitled 
to  indemnity  from  such  owner  for  an  injury 
happening  from  the  operation  of  a  defective 
machine  on  the  premises,  not  obviously 
dangerous,  which  he  passes  in  the  course  of 
his  journey,  if  he  can  show  that  the  owner 
might  have  ascertained  the  defect  by  the  ex- 
ercise of  reasonable  care.  We  know  of  no 
case  which  goes  to  that  extent."  After 
speaking  of  me  liability  of  a  landowner  to 
an  uninvited  person  for  injuries  caused  by 
the  setting  of  spring  guns  or  dangerous 
traps  on  his  premises,  and  also  the  duty  of 
railroad  companies  in  running  their  trains 
to  use  proper  care  in  respect  to  persons  on 
the  track,  where  it  has  been  used  by  the 
public  without  objection,  tlie  learned  judge 
continues :  "  But  in  the  case  before  us  there 
were  no  circumstances  creating  a  duty  on  the 
part  of  the  defendant  to  the  plaintiff  to  keep 
the  whimsey  in  repair  and  consequently  no 
obligation  to  remunerate  the  latter  for  his 
injury. "  It  has  also  been  held,  where  a  sign 
of  "  No  Admittance"  was  placed  on  a  door, 
that  one  who  entered  the  room  (being  of  the 
class  meant  to  b^  excluded)  cannot  recover 
for  injuries  caused  by  the  negligence  in  the 
management  of  the  room,  even  though  no  at- 
tempt was  made  to  exclude  him,  nor  any 
further  warning  given.  Zoebisch  v.  TarbeU, 
10  Allen,  385,  87  Am.  Dec.  660 ;  Victory  v. 
Baker,  67  N.  Y.  866.  So,  where  a  trespasser 
entered  the  defendant's  abandoned  freight 
house,  and  the  wind  blew  the  wall  down 

17  L.  R.  A. 


and  injured  him.  Lary  ▼.  Clewland,  C,  C. 
&  L  B.  Co,  78  Ind.  828.  To  the  same  effect 
is  the  case  of  McDonald  v.  Union  Fiae,  B.  Co. 
35  Fed.  Rep.  88.  There  the  defendant  cor- 
poration, in  working  its  coal  mine,  threw 
out  a  pile  of  slack  on  its  own  land,  the  pile 
presenting  the  appearance  of  coal  ashes. 
The  land  was  not  fenced,  and  a  stranger  in 
the  neighborhood,  in  passing  over  the  slack, 
was  burned.  It  was  held  that  he  had  no 
right  of  action  against  the  corporation.  In 
BaUshOor  v.  Fartescue,  47  J.  P.  808,  the  de- 
fendant had  contracted  to  do  certain  work  on 
a  plat  of  ground  where  buildings  were  erected 
and  excavations  were  being  made.  To  cany 
out  the  work,  he,  by  his  men,  worked  a 
steam  winch  and  crane,  with  a  chain  and  iron 
tub  attached  thereto.  The  deceased  was  em- 
ployed by  the  owner  of  the  ground  to  watch 
the  materials  and  buildings.  He  had  no 
duty  to  take  part  in  the  excavating,  and  it 
was  no  part  of  his  business  to  stand  under 
the  tub  as  it  was  raised.  While  watching 
the  men  working,  the  tub  fell  on  his  head, 
and  he  was  kill3.  It  was  held  that  the  de- 
fendant was  not  liable.  "  The  deceased  was 
there  to  watch  the  material  and  buildings. 
He  had  no  business  with  the  machinery,  nor 
any  duty  to  watch  the  defendant's  men  at 
their  work.  He  was  thus  in  a  place  where 
he  had  no  right  to  be,  and  was  a  mere 
licensee,  to  whom  the  defendant  owed  no 
duty. "  It  is  true  that  the  general  principles 
we  have  enunciated  are  subject  to  some 
qualifications,  under  possible  circumstances, 
in  favor  of  certain  licensees,  or  purely  tech- 
nical trespassers,  and  of  peraons  walking  on 
a  railroad  track,  as  in  Clark  v.  Wilmington 
dt  W.  B.  Co.  109  N.  C.  480,  and  Deans  v. 
Wilmington  d  W.  B.  Go.  107  N.  C.  686. 
Here,  on  the  border  land  between  the  doctrine 
we  have  stated  and  that  of  contributory  neg- 
ligence, there  is  some  obscurity  and  conflict 
in^the  authorities.  But,  however  that  may 
be,  there  is  no  difficulty  in  its  application 
to  a  case  like  the  present,  where,  in  the  eye 
of  the  law,  the  plaintiffs  must  be  regarded 
as  willful  trespassers.  The  authorities  are 
practically  unanimous  in  holding  thai,  in 
favor  of  trespassers  of  this  character  the  land- 
owner owes  no  duty  to  exercise  ordinary 
care  in  the  use  of  his  premises  or  in  the  con- 
duct of  lawful  operations  thereon.  If  no 
such  duty  existed  in  the  foregoing  cases, 
which  have  been  cited  by  way  of  illustra- 
tion, and  in  which  the  lives  of  human  beings 
were  imperiled,  it  would  be  difficult  indeed 
to  understand  how  it  could  be  imposed  upon 
the  defendant  in  this  action.  It  would  be  a 
strange  result  if  one  who  is  involuntarily 
made  the  custodian  of  another's  property  by 
the  coercive  power  of  a  shot-gun  should  be 
held  liable  for  an  accident  to  such  property 
because  of  his  failure  to  take  all  of  the  pre- 
cautions which  would  commend  themselves 
to  a  prudent  man.  It  is  fully  settled  by  the 
authorities  above  mentioned  that  the  duty  of 
a  landowner  under  such  circumstances  can  be 
no  greater  than  to  abstain  from  what  is  very 
generally  called  "wanton  or  willful  negli- 
gence." The  defendant  had  a  right  to  im- 
prove its  property,  and  in  blasting  for  that 
purpose  it  was  engaged  in  a  lawful  occupa- 
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tlon.  There  Is  nothing  to  show  that  its  serv- 
ants acted  -willfully,  wantonly,  or  reckless- 
ly, and  there  is  no  testimony  tending  to 
prove  that  after  they  discovered  the  accident 
they  could  by  ordinary  care  have  prevented 
the  destruction  of  the  building.'  Gertainlv 
there  is  nothing  to  indicate  the  same  indif- 
ferenoe  on  their  part  as  that  shown  by  the 
plaintifb'  agent,  who,  although  he  had  his 
hands  present,  made  no  effort  to  arrest  the 
flames,  and  indeed,  stated  that,  as  he  did 
not  cause  the  fire,  he  would  not  assist  in 


puttinff  ft  oat,  and  "that  It  might  bum.** 
The  defendant,  therefore,  having  been  fi^uilty 
of  no  ''willful  or  wanton  neglisrence,"  (the 
abstaining  from  which  constituted  its  only 
duty  under  the  circumstances,)  it  must  fol- 
low that  it  cannot  be  held  liable  for  the  ac- 
cidental destruction  of  the  plaintiffs'  prop- 
erty. We  have  carefully  considered  the  other 
exceptions,  and  are  of  the  opinion  that  they 
are  without  merit. 
Ihs  Judgment  muii  be  c^ffirmetL 


KANSAS  SUPREME  COURT. 


Alexander  HANDLEY,  Piff.  in  Err., 

V. 

George  D.  HARRIS. 


(. 


.) 


^1,  In  aa  action  to  recover  peraonal 
property  which  ha4i  been  mort^^ni^ 
la  nnother  etnte»  when  ricrbtfully  in  yoooco 
■ton  of  the  mortgairor,  and  afterwards  brought 
Into  thJs  state  and  sold,  it  Is  not  error  to  receive 
to  evidenoe  the  statutes  ooncemlnflr  ohattel  mort- 
sases  of  the  state  where  the  mortga^  was  eze- 

*  cated,  if  properly  pleaded. 

8*  Where  the  ezecotion  of  a  chattel 
nkOvigaLgB  is  properly  alleged  In  a  peti- 
tion, and  Its  exeoution  is  not  denied  under  oath. 
It  is  not  material  etror  for  the  court  to  admit  a 
copy  of  saofa  mortgage  in  evidence,  if  not  duly 
authenticated. 

8*  Where  a  niort^pagpor  reniovee  prop* 
erty  firom  another  state  Into  this  state* 
which  has  been  incumbered  by  a  mortgage  duly 
recorded  and  valid  under  the  laws  of  the  former 

-  state,  sach  removal  does  not  invalidate  the  re- 
cording of  such  mortgage,  or  neoeasltate  the 
recording  of  it  again  m  the  county  in  this  state 
to  which  the  mortgagor  has  removed  with  the 
property.  The  constructive  notice  imparted  by 
the  recording  of  such  mortgage,  by  the  law  of 
comity  between  the  different  states,  la  not  con- 
fined to  the  county  or  state  where  the  mortgage 
was  executed  and  the  property  then  was,  but 
covers  the  property  wherever  it  is  removed. 

(May  7,  IflOe;) 

ERROR  to  the  District  Court  for  Brown 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  pos- 
session of  certain  personal  property  which 
plaintiff  claimed  under  a  chattel  mortgage. 
A'^rmed, 

The  facts  are  stated  in  the  commissioner's 
opinion. 

Meeen.  W«  D.  Webb  and  Grant  W. 
Harrinf^on  for  plaintiff  in  error. 

^fieadnotes  by  GBmnr,  G. 

■^^■—       ■       ■  — ^j^— 1^-^— ^^-^— ^^ 

Nora.— We  report  this  case  as  stating  the  position 
of  the  Kansas  court  on  the  question  somewhat 
more  fully  than  that  of  Ord  Nat.  Bank  v,  Massey 
(Kan.)  ante,  127,  in  which  reference  is  made  to  this 
case. 

Bee  note  to  the  former  case  on  the  question  la- 
volyed  as  to  extraterritorial  elTect  of  chattel  mort- 
gage record. 

17  L.  R  A. 

See  also  19  L.  R.  A.  463. 


Mr.  James  Falloon*  for  defendant  In 
error: 

The  law  of  the  place  of  contract  governs  as 
to  the  nature,  validity,  construction,  and  effect 
of  a  chattel  mortgage,  which  will  be  enforced 
in  another  state  as  a  matter  of  comity,  although 
not  executed  or  recorded  according  to.  the  re- 
quirements of  the  law  of  the  latter  state. 

Jones,  Chat.  Mort.  g  299;  Oolden  v.  Ooekril, 
1  Kan.  209;  Denny  v.  Faulkner,  22  Kan.  89; 
Kanaga  ▼.  Taylor,  7  Ohio  St.  134,  70  Am. 
Dec.  62;  OffuU  v.  Flagg,  10  N.  H.  46;  Be 
Perry,  16  NT  H.  46;  Martin  v.  HxU,  12  Barb. 
682;  Bank  cf  Untied  States  v.  Lee,  88  U.  8.  18 
Pet  107,  10  L.  ed.  81;  Clark  v.  Tucker,  2 
Sandf.  157;  Cushman  v.  Luther,  63  N.  H.  562; 
LangwoHhy  v.  Little,  12  Cush.  109;  BeaU  v. 
Wiuiamton,  14  Ala.  55;  Bender  v.  Woolen,  85 
Ark.  82;  Arnold  v.  B?tter,  22  Iowa.  194;  Big- 
etone  v.  Burgett,  10  Ind.  28,  68  Am.  Dec.  658; 
Edgerly  v.  Bush,  81  N.  Y.  199;  Breidert  v. 
Erueger,  76  Ind.  57;  Ameelron  Worke  v.  War- 
ren,  76  Ind.  512;  Vanbuekirk  v.  Hartford  F. 
Ine.  Co.  14  Conn.  588;  Feurt  v.  Bowdl,  62  Mo. 
524;  Wilson  v.  Carson,  12  Md.  54;  Murnford  v. 
Canty,  50  HI.  870,  99  Am.  Dec.  525. 

In  determining  whether  a  mortgage  was 
executed  according  to  the  laws  of  a  foreign 
state,  those  laws  must  be  proved  as  facts  by 
evidence  introduced,  addressed  to  the  court 
and  not  to  the  jury. 

Ferguson  v.  Clifford,  87  N.  H.  86. 

Green*  (7.,  filed  the  following  opinion: 
This  was  an  action  in  repleWn  to  recovw 
certain  personal  property  claimed  by  the  plain- 
tiff below  under  a  chattel  mortgage  duly  exe- 
cuted and  filed  in  the  office  of  the  county  clerk 
of  Richardson  county,  Neb.,  on  the  28th  day 
of  July,  1886.  The  property  was  removed  to 
Horton,  in  Brown  countv,  some  time  in  No- 
vember or  December,'  1887,  and  sold  by  mort- 
gagor to  the  plaintiff  in  error,  who  had  no 
knowledge  of  the  existence  of  the  Nebraska 
mortffage.  The  Jury  returned  a  verdict  for 
the  plaintiff,  and  the  defendant  below  brings 
the  case  here  for  review. 

It  is  first  urged  that  the  district  court  erred 
in  admitting  in  evidence  the  statutes  of  Ne- 
braska in  relation  to  chattel  mortgages.  We 
think  this  evidence  was  competent  under  the 
allegations  of  the  petition.  It  was  alleged 
that  the  plaintiff  had  a  special  ownership  in 
the  property  replevied,  under  a  chattel  mort* 
,  gage  duly  executed  and  filed  in  the  office  of 
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the  county  clerk  of  Richardson  county,  Neb. : 
that  at  the  time  the  mortgage  was  executed  the 
parties  were  residents  of  that  county,  and  the 
property  was  situated  there;  that  by  the  laws 
of  the  state  of  Nebraska  the  county  clerk's 
office  is  the  proper  place  to  file  chattel  mort- 
gages, in  order  to  impart  constructive  notice  to 
third  parties;  that  a  chattel  mortgage  to  secure 
promissory  notes  is  ^ood,  and  imparts  notice 
for  five  years  after  filing  the  same  in  the  county 
clerk's  office,  without  making  any  affidavit  to 
renew  the  same.  The  plaintiff  below  had  a 
right  to  show  that  the  chattel  mortgage  was 
valid  in  the  state  where  it  was  executed. 
*'Tbe  law  of  the  place  of  contract,  when  this 
is  also  the  place  where  the  property  is.  gov- 
erns as  to  the  nature,  validity,  construction, 
and  effect  of  a  mortgage,  which  will  be  en- 
forced in  another  state  as  a  matter  of  comity, 
although  not  executed  or  recorded  according 
to  the  requirements  of  the  law  of  the  latter 
state."  Jones,  Chat.  Mort.  §  299.  A  chattel 
mortgage  executed  in  another  state  should  be 
given  such  effect  as  it  is  entitled  to  in  the  state 
where  it  is  executed.  Blpstone  v.  Burgeit,  10 
Ind.  28,  68  Am.  Dec.  658. 

The  claim  is  next  made  that  the  court  should 
not  have  admitted  in  evidence  the  chattel 
mortgage.  The  execution  of  the  mortgage 
was  not  challenged  by  a  verified  answer,  so 
that  its  introduction  was  immaterial. 

It  18  further  claimed  by  the  plaintiff  in  error 
that  the  mortgagee  knew  that  the  property 
described  in  the  chattel  mortgage  had  been  re- 
moved to  Kansas  in  Noveml^r  or  December, 
1887,  and  that  he  permitted  the  property  to 
remain  there  until  the  month  of  April,  1888, 
without  claiming  the  same,  and  was  therefore 
guilty  of  such  laches  as  would  bar  him  of  all 
right  to  recover  the  property  from  an  innocent 
purchaser  for  value,  as  the  plaintiff  in  error 
claimed  to  be.  We  do  not  think  that  the 
mortgagee  was  guilty  of  such  laches  as  pre- 
cluded a  right  of  recovery.  The  mortgage 
was  properly  recorded  in  Nebraska,  where  the 
parties  resided,  and  the  property  was  situated, 
at  the  time  it  was  executed.  The  plaintiff 
thus  obtained  a  title  to  the  property,  absolute 
or  qualified,  by  the  laws  of  another  state,  atid 
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was  entitled  to  maintain  and  enforce  his  right 
to  the  property  in  this  state.  Where  personal 
property  has  been  mortgiiged,  and  left  in  the 
possession  of  the  mortgagor,  and  the  morteage 
IS  duly  recorded,  a  sul^quent  removal  of  tbe 
mortgagor  to  another  state  does  not  make  a 
new  record  of  the  mortgage  necessary  in  the 
county  and  state  to  which  the  mortgagnr  has 
removed  with  the  property.     Offiitt  v.  Flagg, 

10  N.  H.  47:  Lnngwarthy  v.  Little,  12  Cush. 
111.  "If  the  holder  of  property  has  recently 
come  from  an  adjoining  state,  there  may  be  a 
mortgage  upon  the  property  in  that  state;  antl 
a  purchaser  or  creditor  must  exercise  bis 
diligence  by  inquiring  there  whether  the  prop 
erty  is  incumbered,  just  as,  when  the  owner 
has  recently  removed  from  another  part  of  the 
same  state,  the  purchaser  or  creditor  is  bound 
to  inquire  at  such  former  residence  of  tbe 
owner  for  incumbrances  there  recorded." 
Jones,  Chat  Mort  §  260.  The  Supreme 
Court  of  Iowa  has  held  that  the  constructive 
notice  imparted  by  the  recording  of  a  chattel 
mortgaefe  is  not  confined  to  the  county  or  state 
where  &e  mortgage  was  executed  and  the  prop- 
erty then  was,  but  extends  to  wherever  the 
property  may  be  removed.  Bmith  v.  MeLeant 
24  Iowa,  3i28.  The  following  authorities 
sustain  this  doctrine:  Kanaga  ▼.  Taylor,  7 
Ohio  St  184.  70  Am.  Dec.  62;  Iloit  v.  &mick, 

11  N.  H.  285;  Whitney  v.  ffeytoaod,  6  Cush. 
82;  Barrows  v.  Turner,  50  Me.  127;  Bieki  v. 
WiUiams,  17  Barb.  528;  Cool  v.  22^^,  20Neh. 
550;  Ames  Iron  Works  v.  Warren,  76  Ind.  513; 
Mumford  v.  Oanty,  50  IlL  870,  99  Am.  Dec. 
525;  BeaU  v.  Williamson,  14  Ala.  55;  Feurt  v. 
BoweU,  62  Mo.  525. 

Complaint  is  made  of  the  Instruction  given 
and  the  refusal  of  instruction  requested.  Sub- 
stantially the  same  questions  are  raised  by  the 
instructions  as  those  we  have  already  discussed, 
and  we  need  not  consider  them  further. 

It  is  recommended  that  the  Judgment  <if(hi 
District  Court  be  afflrmed. 

Per  Curiajn: 

His  so  ordered. 

All  the  Justices  concui; 
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STATE  of  Florida. 


(. 


.FUu. 


.) 


«1.   The  ftetmty  of  objeetiiiflr  that  the 
trial  jod^  did  not  Instruct  the  Jvry 

upon  all  the  grades  of  homlolde  to  which  the  evi- 
dence may  be  reasonably  applicable,  must,  In  the 
absence  of  a  request  for  Instructions  on  the  leewr 
grades  than  that  of  which  the  accused  was  con- 
victed, be  considered  as  settled  in  this  court,  and 
as  meritioff  no  discusBion  in  future  opinions. 

S.  It  i»  not  erroneoQfl  to  ehaA*ge  that 
**  the  premeditation  which  the  law  re- 
<|iiiree  to  constitute  tnrarder  in  the  first 
deflrree  need  not  be  for  any  particular  length  of 
time:  that  it  is  sufficient  if  the  premeditation  was 
'but  for  a  moment,  provided  that  the  action  of 
the  slayer  was  the  result  of  such  premeditation." 
The  use  of  the  word  *'  moment"  does  not  Imply 
leas  time  than  was  necessary  for  deliberating 
tipon  the  subject  of  killing  and  forming  a  distinct 
design  or  determination  to  kill,  of  which  the  de- 
fendant was  fuUy  conscious  before  firing  the 
fatal  shot.  The  premeditation  or  deliberation 
need  not  be  for  any  particular  length  of  time,  but 
it  of  course  must  be  of  sufficient  duration  to  en- 
able the  slayer,  under  the  circumstances  of  each 
case,  to  form  a  distinct  and  conscious  intent  to 
klli. 

3.  The  question  of  premeditation  is  one 
oft  fSact  fbr  the  Jvrjr*  who  must  say  whether 

^Headnotes  by  Rasbt.  Oh,  J. 


the  kfUing  was  the  result  of  an  Intention  formed 
upon  premeditation  of  the  subject,  and  conse- 
quently murder  in  the  first  degree;  or,  on  the 
contrary,  that  the  droumstances  were  such  that 
the  killing  was  not  preceded  by  deliberation  on 
the  subject,  resulting  in  the  formation  of  such  a 
design  to  kill. 

4*  A  diar^  dellninif  malice  as  ordi^ 
narily  defined  by  the  authoritiest  and 

then  stating  that  an  act  is  done  maliciously  when 
done  on  purpose  and  with  evil  intent,  is  not  erro- 
neous, nor  is  it  to  be  taken  as  qualifsing  a  former 
instruction  to  the  effect  that  to  constitute  mur- 
der in  the  first  degree  there  must  be  a  killing 
without  authority  of  law  and  from  a  premedi- 
tated design  to  effect  the  death  of  the  person 
killed. 

6«  The  instroetion  to  a  Jiirjr»  that 
**  where  the  law  says  yon  must  be  sat- 
isfied beyond  a  reasonable  doubt  before 
you  can  convict,  it  means  that  your  mind  must 
be  so  thoroughly  convinced  that  you  would  act 
upon  the  conviction  in  matters  of  the  highest 
concern  and  importance  to  yourself,"  disap- 
proved as  requiring  no  higher  degree  of  proof 
than  a  preponderance  ol  evidence,  and  as  giving 
the  Juror  no  definite  idea  of  his  duty,  and  as  cal- 
culated to  mislead  him.  A  reasonable  doubt,  af 
explained  by  best  authorities  and  as  heretofore 
sanctioned  by  this  court,  stated. 

0.  An  instruction,  that  to  excuse  homi> 
cide  there  must  exist  on  the  part  of  the 
slayer  an  actual  necessity  to  kill  in  or- 
der to  prevent  the  commission  of  a  felony  or 
great  bodily  harm,  or  a  reasonable  belief  in  hit 


KOTB.— TFT^at  congtUntet  a  reanndtHe  doubt  in  orfm- 

inal  coMt, 

Some  courts  have  displayed  much  reluctance  to 
attempt  any  definition  of  '*  reasonable  doubt.** 

Efforts  to  define  reasonable  doubt  are  unsafe,  feo- 
•discreet,  and  oftener  than  otherwise  confuse 
Juries.    McAlpine  V.  Stale,  47  Ala.  78. 

The  better  practice  is  not  to  attempt  to  define  a 
reasonable  doubt  but  to  instruct  in  the  language 
of  the  Code.  Mickey  ▼•  Com.  9  Bush,  668;  Williams 
V.  Com.  80  Ky.  818. 

Dick,  J,^  said:  '*  The  Inherent  Imperfection  of 
language  renders  it  impossible  to  define  in  exact 
<ez  press  terms  the  nature  of  a  reasonable  doubt.  It 
4uises  from  a  mental  operation,  and  exists  in  the 
mind  when  the  Judgment  is  not  fully  satisfied  as  to 
the  truth  of  a  criminal  charge,  or  the  occurrence 
of  a  particular  event,  or  the  existence  of  a  thing. 
It  is  a  matter  that  must  be  determined  by  a  Jury, 
eoting  uader  the  obligations  of  their  oaths  and 
their  sense  of  right  and  duty.**  United  States  v. 
Hopkins,  26  Fed.  Bep.  448. 

And  it  is  not  error  not  to  define  reasonable  doubt, 
where  defendant  asks  no  instruction  giving  such 
•definition.   People  v.  Christensen,  86  CaL  568. 

It  fs  not  a  mefte  eonjecture, 

A  reasonable  doubt  is  not  necessarily  all  doubt. 
United  States  v.  Wright,  16  Fed.  Rep.  112. 

It  is  not  a  doubt  created  by  the  ingenuity  of 
eounseL  United  States  v.  King,  2  Wash.  L.  Rep. 
«0L 

Or  of  the  Jury.  United  States  ^.  Harper,  33  Fed. 
Rep.  471. 

It  is  not  a  mere  speculative  doubt.  Brown  v. 
State,  1  Tex.  App.  15i. 

Nor  an  arbitrary  one.  McGuire  v.  People,  44 
Mich.  286. 

17  L.  R.  A. 


Kor  a  whimsical  or  vague  doubt  McOuire  r. 
State,  4B  Tex.  210. 

It  must  not  be  a  mere  vague  conjecture,  a  fancy, 
a  trivial  supposition,  a  bare  possibility  of  inno- 
cence.   Giles  V.  State,  6  Ga.  276. 

Nor  is  itlthe  same  as  a  probability  of  innocence. 
Beeves  v.  State  (Fla.)  April  28, 1802. 

The  sentence,  **  mere  probabilities  of  innocence  or 
doubts,  however  reasonable,  which  beset  ^some 
minds  on  all  occasions,  should  not  prevent  a  ver- 
dict of  guilty,**  was  held,  though  ambiguous,  not 
to  be  erroneous  where  the  charge  was  in  other  re- 
spects clear.    People  v.  Lee  Sare  Bo,  72  Cat.  628. 

Speculative  notions  or  possibilities  resting  upon 
mere  conjectures,  not  arising  or  deducible  from 
the  proof,  should  not  be  confounded  with  what  is 
meant  by  a  reasonable  doubt.  United  States  v. 
Harper,  supra. 

A  doubt  bom  of  a  merciful  inclination  or  dispo- 
sition to  permit  the  defendant  to  escape  the  penalty 
of  the  law,  or  one  prompted  by  sympathy  for  him, 
or  those  connected  with  him,  is  not  a  reasonable 
doubt.  Ibid.;  Com.  v.  Drum,  68  Pa.  9;  Watt  v.  People, 
1  L.  R.  A.  406, 126  m.  9;  United  States  v.  Means,  42 
Fed.  Rep.  509;  Perry  v.  State,  91  AJa.  80;  Dick  v. 
State,  Id.  61;  Vann  v.  State,  88  Ga.  44;  State  v.  Clay- 
ton, 100  Mo.  516. 

To  convince  the  Jury  beyond  a  reasonable  doubt 
of  the  defendant*s  guilt  the  testimony  need  not  be 
such  as  to  exclude  every  possible  doubt  or  every 
Imaidnary  theory  except  that  of  guilt.  State  v. 
Ford,  21  Wis.  610. 

Nor  tuch  a  doubt  ae  wouXd  ^n^luence  action  in  one*8 

own  affairs. 

It  has  been  said  that  when  the  evidence  is  not 
sufficient  to  satisfy  the  judgment  of  the  truth  of 
the  proposition,  with  such  certainty  that  a  prudent 
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mind  that  aaoh  neoesBlty  ezists.  Is  not  errone- 
ous. 

7.  A  ttmrge  to  the  Jmy*  that  *'  a  nece» 
sity  brouirl^t  abeut  by  the  party  who 
acts  vnder  its  oompiilsioii  cannot  be  re- 
lied upon  to  Justify  his  conduct:  and  an  aflrgrenor 
in  a  personal  difficulty,  one  not  reasonably  free 
from  fault,  can  never  be  beard  to  acquit  himself 
of  liability  for  its  consequences  on  the  ground  of 
self  defense,"  is  correct. 

8«  The  trial  iudge  ehmrgedt  **The 
owner  of  premises  owns  the  soil  to  the 
midcUe  of  the  street  in  front  of  his  prem- 
ises, subject  only  to  the  rlirht  of  the  public  to 
pass  and  repass  upon  the  highway;  and  one  who 
stands  In  front  of  the  premises  of  another  on  the 
highway.  Just  outside  of  his  enclosure,  and 
abuses  the  owner  of  the  premises,  is  a  trespass- 
er." There  was  no  testimony  Justifying  the  con- 
clusion that  the  lot  was  bounded  by  the  street,  or 
that  the  deceased  was  the  owner  of  the  lot  men- 
tioned, or  that  his  premises  extended  to  the  side 
of  the  street.  Held,  that  the  charge  was  irrele- 
vant. 

9*  An  instruction  that  the  law  sives 
the  Jury  the  right  to  recommend  the 
prisoner  to  the  mercy  of  the'.coort  in  the 

case  of  conviction*  if  a  majority  of  their  number 
■o  decide,  is  not  a  suggestion  to  the  Jury  to  abuse 
their  discretion  to  the  disadvantage  of  the  ac- 
cused, but  is  a  substantial  compliance  with  the 
view  heretofore  expressed,  and  sUU  entertained, 
that  the  function  of  the  Judge  in  instructing  the 
Jury  under  the  Act  of  1877, 6 19,  p.  448,  McClellan*s 
Digest,  I  2804,  Bev.  Stat.,  is  beet  performed  by 
simply  giving  the  terms  of  the  Act  to  the  Jury  and 
Informing  them  that  the  making  or  withholding 


of  the  recommendation  is  a  matter  entlrel7wtt^ 
In  the  discretion  of  a  majority  of  them. 

(June  Term,  IBBBL) 

ERROR  to  the  Circuit   Ck>mt  for  Duval 
County  to  review  a  Judgment  oonvicting 
defendant  of  the  crime  of  murder.    BaermdL 

8tatement  by  Raney»  Oh,  J,: 

The  testimony  in  bebsJf  of  the  state  was  as 
follows: 

Neal  Mitchell,  M.  D.,  testified  that  one 
March  Scroggins  did  come  to  his  death  in  said 
Duval  county,  from  peritonitis  consequent 
upon  a  gun-snot  wound;  that  said  wound  was 
inflicted  on  the  eleventh  day  of  September,  A. 
D.  1891,  and  that  death  ensued  therefrom  on 
the  28d  day  of  September  aforesaid. 

A.  J.  Wakefield,  M.  D.,  testified  to  the  same 
tenor  and  effect. 

R.  £.  Wheeler  testified  that  on  the  momin^ 
of  the  said  shooting  he  was  coming  into  town 
from  his  home  in  Brooklyn,  a  division  of  the 
city  of  Jacksonville,  and  in  said  Duval  county; 
that  be  saw  a  negro  boy  standing  in  front  of 
the  premises  of  said  March  Bcrog<^n8,  in  the 
street,  %bout  ten  feet  from  the  gate  of  said 
premises;  that  said  negro  boy  was  swearing  at 
said  March  Scroggins,  who  was  at  the  back  of 
his  house  drawins:  water;  that  said  negro  boy 
did  draw  an  imaginary  line  on  the  ground  and 
dared  said  Scroggins  to  cross  it;  tbat  said 
Scroggins  started  towards  said  negro  boy,  who 
then  drew  his  pistol,  snapped  it,  re-cocked  said 
pistol  and  shot  the  said  Scroggins;  that  then 


man  would  feel  safe  In  acting  upon  It  in  his  own  | 
important  conoems,  a  reasonable  doubt  exists.  | 
State  V.  Nash,  7  Iowa,* 847;  State  v.  Ostrander,18 
Iowa,  458;  Arnold  v.  State,  28  Ind.  170;  United  States 
V.  Heath,  10  Wash.  L.  Bep.  818;  State  v.  Keariey,  80 
Kan.  77. 

Whether  a  doubt  is  reasonable  or  not  Is  never  an 
absolute  but  always  a  relative  question.  A  rea- 
sonable doubt  for  a  trial  Juror  is  such  a  doubt  as  a 
man  of  ordinary  prudence,  sensibility,  and  decis- 
ion, in  determining  an  issue  of  like  oonoem  to 
himself  as  that  before  the  Jury  to  the  defendant, 
would  allow  to  have  any  influenoe  whatever  upon 
him  or  make  him  pause  or  hesitate  in  arriving  at 
his  determination.  Leonard  v.  Territory,  8  Wash. 
Terr.  381. 

In  State  v.  Crawford,  84  Mo.  801,  the  court  held 
that,  when  conaidered  with  other  portions  of  the 
Instruction,  an  instruction  that  the  Jury  were  **  at 
liberty  to  act  upon  tbat  degree  of  assuranoe  snoh 
as  prudent  men  properly  act  upon  in  the  more  im- 
portant oonoems  of  life,"  was  correct. 

But  by  other  oourts  it  is  held  that  that  degree  of 
certainty  which  men  consider  sufBoient  to  Justify 
action  in  ''their  own  grave  and  important  con- 
cerns" is  not  necessarily  suiDoient  to  exdude  all 
reasonable  doubt  in  a  criminal  case.  The  Jury 
should  have  a  clear  and  strong  conviction  of  the 
correctness  of  their  conclusion  that  the  prisoner 
was  guilty.  Jane  v.  Com.  2  Met.  (Ky.)  80,  88;  Pal- 
merston  v.  Territory  (Wyo.)  S^b.  8,  1880;  People 
T.  Marble,  88  Mich.  809. 

It  is  error  to  charge  that  a  reasonable  doubt  is 
**  such  a  doubt  as  would  induce  a  man  of  reason- 
able firmness  and  Judgment  to  act  upon  it  in  mat- 
ters of  importance  to  himself.**  People  v.  Bem- 
merly,  87  Cal.  117. 

A  charge  that  to  exclude  the  rational  doubt  the 
evidence  should  be  such  as  that  men  of  fair,  ordl- 
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nary  capacity  would  act  upon  in  matters  of  hiffh 
importance  to  themselves,**  is  erroneous.  State  ▼. 
Oecar,  62  N.  C.  805. 

A  reasonable  doubt  sufficient  to  require  an  ac- 
quittal of  murder  is  not  such  a  doubt  as  would  in- 
duce a  man  of  reasonable  firmness  and  Judgment 
to  act  upon  it  in  matters  of  importance  to  himself. 
People  V.  Wohlfrom  (OaL)  Feb.  17, 18B1. 

In  State  v.  Dineen,  10  Minn.  418,  a  Judgment  was 
reversed  on  the  ground  of  error  in  an  instructioa 
which  charged  **  that  in  order  to  convict,  the  Jury 
must  be  satisfied  beyond  a  reasonable  doubt  that 
this  does  not  require  unreasonable  or  impracticable 
things  at  the  hands  of  the  prosecution,  nor  abeolute 
certainty:  but  the  Jury  should  be  satisfied  at 
reasonable  men«  so  that  they  would  be  wUUng  to 
act  upon  it  as  in  matters  of  great  importance  to 
themselves.** 

The  court  in  commenting  on  the  instruction  nys 
**  The  limitations  of  the  charge  are  substantiaUy 
that  unreasonable  and  impracticable  things  are  not 
required  of  the  prosecution,  nor  need  the  proof 
amount  to  abeolute  oerialnty;  on  the  other  band  it 
must  not  be  a  mere  preponderance  of  eridence. 
But  within  these  limits  any  degree  of  proof  upon 
which,  as  reasonable  men,  they  would  act  in  mat- 
ters of  great  importance  to  themselves  would  be 
sufficient.  Men  may  and  do  act  in  matters  of 
great  importance  to  themselves  upon  strong  prob- 
abilities and  without  that  degree  of  proof  which 
convinces  the  mind  and  conscieoce.  But  it  would 
be  unreasonable  of  men,  in  matters  of  the  highest 
concern  and  importance  to  them,  to  act  without  a 
conviction  of  the  truth  of  the  evidenoe  and  correct- 
ness of  the  result  upon  which  they  liase  their  ac^Mu 
Under  this  charge  the  preponderance  of  protw 
might  be  so  great  as  to  produce  a  strong  probability 
of  the  defendant*8  guilt,  such  a  probability  as  meo 
would  act  upon  in  matters  of  great  Importaooe- 
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the  said  boy  ran  off,  crying  ont  that  no  one 
fibould  lay  hands  on  him. 

Charles  Thomas  testified  that  on  the  morning 
of  said  shooting  he  saw  defendant  and  one 
George  Scroggins  walking  towards  the  house 
of  said  Mardbi  Scroggins,  and  followed  them; 
that  witness  stopped  in  front  of  the  house  of 
said  March  Scroggins,  and  on  the  opposite  side 
of  the  street;  that  he  saw  the  defendant  run 
from  behind  said  house,  and  said  defendant 
was  cursing  and  swearing;  that  said  defendant 
having  arrived  in  front  of  said  house  in  the 
street,  made  a  line  with  his  foot  and  dared  said 
March  Scroggins  to  cross  said  line;  that  said 
March  Scroggins  started  from  the  back  of  his 
house  towards  said  defendant,  saying  some- 
thing, the  words  of  which  witness  could  not 
distinguish;  that  defendant  shot  with  a  pistol 
aimed  at  said  March  Scroggins,  as  the  latter 
reached  the  ^te;  that  then  said  defendant  ran 
off,  threatenmg  any  one  who  might  attempt  to 
catch  him.  m 

Lytle  testified  that  he  heard  the  noise  of  a 
pistol,  saw  some  one  running,  and  on  reaching 
said  house,  found  that  said  March  Scroggins 
had  been  sbot. 

The  testimony  for  the  defense  is  as  follows  : 

George  Scroggins  testified  that  on  the  morn- 
ing of  said  shooting  he  met  said  defendant  in 
the  woods  practicing  with  his  pistol  at  various 
trees;  that  in  the  course  of  a  conversation  be- 
tween the  two,  defendant  asked  witness  if  his 
uncle,  the  said  March  Scroggins,  was  at  home, 
stating  that  said  March  Scroggins  owed  defend- 
ant fifty  cents,  which  he.  defendant,  wan  ted  to 
collect    Witness  said  *  'Tes,  he  is  at  homeland 


has  some  money  now ; "  the  two  then  proceeded 
to  said  March  Scroggins"  house;  on  arrival  de- 
fendant requested  witness  to  ask  his  uncle  to 
come  out,  but  witness  advised  defendant  to  go 
back  to  the  kitchen,  where  his  uncle  was  pre- 
paring breakfast;  that  defendant  then  knocked 
at  kitchen  door;  that  said  March  Scroggins 
opened  the  door,  and  without  giving  defendant 
time  to  state  the  object  of  his  visit,  did  pick  up 
a  stick,  and  seizing  defendant  by  bis  neck,  did 
throw  him  oS  the  steps;  that  thereupon  de- 
fendant ran  out  of  the  yard  swearing;  that 
when  defendant  got  outside  he  called  said 
March  Scroggins  a  ''son  of  a  bitch,"  and  dared 
him  to  come  out;  that  his  uncle,  the  said  March 
Scroggins,  who  was  a  large,  powerful  man, 
much  larger  and  stronger  than  defendant, 
started  through  his  house  and  towards  defend- 
ant, saying,  *'  I  will  give  you  a  good  beating," 
or  "will  beat  the  life  out  of  you;"  (witness 
not  clear  aato  exact^language  used);  that  when 
his  uncle  reached  the  gate,  defendant  shot  and 
then  ran. 

The  defendant  for  himself  testified  to  the 
same  facts  that  preceding  witness  testified  to» 
but  added  that  the  deceased  struck  him  after 
throwing  him  off  the  steps. 

The  other  facts  are  stated  in  the  opinion. 

Mr.  Robert  S.  Cockrell  for  plaintiff  in 
error. 

Mr,  William  B.  Lamar,  AUy  Oen.,  for 
the  State. 


'f  Ch,  J,,  delivered  the  opinion  of 
the  court : 
This  cause  having  been   restored  to    our 


and  yet  not  oon  vlnoe  the  minds  and  ooDSclenoes  of 
tbe  jury  beyond  a  reasonable  doubt  of  ihe  ff  uiit  of 
the  defendant.**  Approved  in  State  v.  ShetUeworth, 
18  Minn.  206. 

A  charge  that  *1f  the  same  quantity  and  quality  of 
evidence  offered  here  was  offered  to  a  reasonably 
careful  business  inan  as  to  his  Important  business 
transactions,  an<nt  would  induce  him  to  acton  his 
important  busineas  matters,  there  cannot  be  said 
to  be  a  reasonable  doubt,**  was  held  erroneous. 
TMdL  And  see  People  v.  Ashe,  44  CaL  288;  Bray  v. 
State,  41  Tex.  6fiO. 

In  State  v.  Bover,  11  Nev.  843,  State  v.  Millain,  8 
Nev.  4SI,  was  overruled,  and  an  instruction  held 
erroneous  which  defined  a  reasonable  doubt  as 
such  a  one  as  would  govern  or  control  in  business 
transactions  or  tbe  usual  pursuits  of  life. 

A  charge  that  the  evidence  must  bo  such  as  wlU 
exclude  every  doubt  to  that  certainty  which  con- 
trols and  decides  the  conduct  of  men  in  the  highest 
and  most  important  affairs  is  confusing  and  mis- 
leading.   Cohen  v.  State,  50  Ala.  108. 

A  doubt  that  will  cause  one  to  i>ause  and  hesitate 
In  an  important  transaction  of  life,  if  fairly  derived 
from  the  evidence,  is  a  reasonable  doubt.  **A 
doubt  that  would  control  our  actions  in  the  im- 
portant transactions  of  life  would  be  one  that  was 
BO  strong  as  not  to  be  overcome  by  the  balancing 
process.  Such  a  doubt  would  be  practically  an 
unconquerable  one.  Tt  would  lead  us  not  simply 
to  refrain  from  acting,  but  to  act.*'  Com.  v.  Mil- 
ler. 130  Pa.  77. 

In  Com.  V.  Harman,  4  Pa.  273,  Gibson.  Ch,  J.,  said 
that  a  juror  was  **  not  at  liberty  to  distmiieve  as  a 
Juror  while  he  believes  as  a  man.**  Mr,  Justice 
Paxson  in  McMeen  v.  Com.,  6  Cent.  Rep.  887, 114  Pa. 
aOD.  held  this  language  to  be  entirely  proper  when 
applied  to  the  evidence  in  the  case. 

In  Fife  v.  Com.,  :9),  Pa  *JSi^  it  was  held  that  similar 
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language,  though  liable  to  be  misunderstood  by 
the  Jury,  was  not  erroneous  as  a  matter  of  law. 
But  Mr,  JuBtict  Paxson  in  McMeen  v.  Com.*  aiipni* 
further  qualified  this  as  follows:  '*  If  it  does  mis- 
lead  the  jary,  or  is  so  used  that  it  is  likely  to  mislead 
the  Jury,**  it  is  error.  *' There  are  many  oases  in 
which  Jurors,  as  men,  may  believe  a  person  on  trial 
for  a  crime  to  be  guilty,  where  the  evidence  In  the 
case  would  not  warrant  a  conviction.** 

And  the  following  language  in  a  charge  to  the 
Jury,  used  in  connection  with  the  evidence  of  the 
particular  case,  was  held  not  to  be  error:  ^^This 
reasonable  doubt  is  not  one  the  Jury  will  reach  out 
for  to  relieve  them  from  finding  a  verdict  of  guilty, 
but  such  a  doubt  as  is  left  from  the  failure  of  the 
evidence  to  convince  your  minds  of  the  guilt  of  the 
defendant.*'  You  should  be  convinced  as  Jurors 
where  you  would  be  convmoed  as  oitlsena,  and 
you  should  doubt  as  Jurors  only  where  you  would 
doubt  as  men.   McMeen  v.  Com.  supra. 

But  it  <•  a  wubtAarMiA  doubt 

A  doubt  to  be  reasonable  must  be  real  and  sub- 
stantial and  not  an  imaginary  or  speculative  doubt. 
It  must  rest  upon  the  fact  tbat  the  evidence  is,  in 
the  Judgment  of  the  Jury,  insufficient  to  Justify  a 
verdict  of  guilL  State  v.  Coleman,  20  &  a  445; 
State  V.  Senn,  82  &  C.  802:  United  States  v.  Car- 
penter, 41  Fed.  Bep.  880;  United  States  v.  Keller,  19 
Fed.  Rep.  633. 

It  should  be  actual  and  substantial,  not  mere 
possibility  or  speculation.  Whart.  Crim.  Law, 
8707;  Winter  v.  State,  20  Ala.  80;  United  States  v. 
Foulke,  6  McLean,  819:  Blllard  v.  State,  30  Tex.  887; 
Langf ord  v.  State,  33  Neb.7S3:  Owens  v.  State,  62  Ala. 
400;  Clark  v.  Com.  123  Pa.  655;  Com.  v.  Harman,  4 
Pa.  269, 274. 

Not  a  merely  possible  doubt,  but  such  an  actual 
and  substantial  and  well-founded  doubt  as  would 
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docket  (LowUy,  State,  29  Fla. — ),  it  stands  now 
for  consideration  under  such  assicmments  of 
error  as  have  not  been  disposed  or  heretofore 
{Latett  V.  State,  29  Fla.—). 

L  The  objection  urged  in  connection  with 
the  first  paragraph  of  the  charge  is,tbat  the  trial 
judge  should  have  instructed  thejury  upon  all 
tbe  grades  of  homicide  to  which  the  evideooe 
may  be  reasonably  applicable.  The  futility  of 
such  an  objection,  in  the  absence  of  any  re- 
quest for  instructions  on  the  lesser  grades  of 
homicide,  must  be  regarded  as  forever  settled 
in  this  court,  and  as  meriting  no  discussion  in  I 
future  opinions.  The  authorities  from  CcUo  v. 
State,  9  Fla.  168  (A.  D.  1860),  to  Bhvnt  v. 
State,  decided  at  the  present  term,  are  fully 
reviewed  in  the  latter  case;  and  the  case  of 
Gladden  v.  State,  12  Fla.  562,  cited  in  behalf 
of  the  plaintiff  in  error,  is  not  in  conflict  with 
them.  It  Ib  due,  however,  to  the  circuit 
judge  to  say  that  he  did  charge  as  to  man- 
slaughter in  tbe  third  degree,  to  the  extent  of 
giving  the  statutory  definition  of  it,  and  no  ex- 
ception is  urged  to  the  charge. 

II.  The  judge  charged  that  the  premedita- 
tion which  the  law  requires  need  not  be  for 
any  particular  length  of  time;  that  it  is  suffi- 
cient if  the  premeditation  was  but  for  a  moment, 
provided  that  the  action  of  the  slaver  was  the 
result  of  such  premeditation;  and  it  is  to  this 
charge  that  exception  is  taken.  The  preced- 
ing paragraph  of  the  charge  is.  that  the  killing 
of  any  human  being  without  authority  of  law, 
when  perpetrated  with  malice  aforethought 
from  a  premeditated  design  to  e£fect  the  death 
of  the  person  killed,  is  murder  in  the  first  de- 
gree; which,  in  our  Judgment,  is  a  sufficient 


statement  of  the  statutory  definition  in  a  case 
where,  as  here,  the  design  was  not  to  kill  a  per- 
son other  than  the  deceased.  The  use  of  the 
words  "with  malice  aforethought"  do  not 
tend  to  the  disadvantage  of  tbe  accused.  Ob- 
viously the  language  excepted  to  was  used  as 
explaining  what  premeditation  is  necessary  to 
murder  in  the  first  degree.  It  is  apparent  that 
the  charge  assumes  that  the  jury  understood 
tbe  meaning  of  the  word  "premeditated." 
Certainly  we  cannot  presume  that  they  did 
not.  The  controlling  idea  of  the  clause  as- 
sailed is  that  the  act  of  killing  must  be  the  re- 
sult of  premeditation  upon  that  issue;  or,  ia 
other  words,  that  there  must  have  been,  pre- 
vious to  the  act  of  killing,  deliberation  by  the 
slayer  upon  the  question  of  killing  the  de- 
ceased, resulting  in  a  distinct  determioatioD,or 
well-founded  design,  to  kill  him,  and  that  such 
determination  or  design  to  kill  was  carried  out 
or  executed  in  the  act  of  killinjo^.  The  use  of 
the  word  "moment"  does  not  imply  leas  time 
than  was  necessary  for  deliberating  upon  the 
subject  and  formmg  a  distinct  design  or  de> 
termination  to  kill,  of  which  the  defendant 
was  fully  conscious  before  firing  the  fatal  shot. 
The  premeditation  or  deliberation  need  not  be 
for  any  particular  length  of  time,  but  it  of 
course  must  be  of  sufficient  duration  to  enable 
the  defendant,under  the  circumstances  of  each 
case,  to  form  a  distinct  and  conscious  inteatioa 
to  kill.  The  question  of  premeditation  is  one 
of  fact  for  the  Jury,  who  must  say  whether  the 
killing  was  the  result  of  an  intention  formed 
upon  premeditation  of  the  subject  and  conse- 
quently murder  in  the  first  degree;  or,  on  the 
contrary,  the  circimistances  were  such  that  the 


be  entertained  by  a  reasonable  and  oonsolentioos 
man.   State  v.  Bounds,  76  Me.  123. 

A  real  and  substantial  doubt  and  not  a  mere  pos- 
•Ibillly  of  Innooenoe.  State  v.  Bnuis,  66  Mo. 
tfO. 

A  substantia]  doubt.  State  v.  Nuedein,  25  Mo.  Ill; 
State  V.  Shaeffer,  5  West*  Bep.  465, 89  Mo.  271;  State 
V.  Heed,  57  Mo.  252. 

A  real  doubt.    State  v.  Leeper,  78  Mo.  470. 

A  real,  substantial,  well-founded  doubt.  State 
V.  Blunt,  10  West  Bep.  48, 01  Mo.  503. 

Not  artifloial  and  toroed.  State  v.  Bodekee,  84 
Iowa,  520. 

Belief  beyond  a  reasonable  doubt  is  properly  de- 
fined as  not  absolute  certainty  beyond  all  doubt, 
but  beyond  a  substantial  doubt  of  ffuilt  baaed  on 
the  evidence  or  want  of  it,  and  is  not  a  mere  possi- 
bility of  mnooence.  State  v.  Turner  (Mo.)  May  81, 
1802;  Lengf ord  ▼.  State,  82  Neb.  783:  State  v.  Jeffer- 
son, 48  La.  Ann.  996;  State  v.  Talma^re,  107  Mo.  643; 
United  States  v.  Huffbee,  84  Fed.  Bep.  782;  People 
T.  Ooz,  14  West.  Bep.  482, 70  Micb.  247. 

Where  the  court  told  the  Jury  that  reasonable 
doubt,  as  used  in  instructions,  means  a  real  and 
substantial  doubt,  the  use  of  the  word  ''  real  **  can- 
not be  reprarded  as  a  reversible  error.  State  v. 
Payton,  7  West.  Bep.  129, 90  Mo.  220. 

But  in  State  v.  Fitzgerald,  2  West  Bep.  5R7, 20  Mo. 
App.  406,  it  was  held  that  the  use  of  the  phrase 
**  real,  substantial  doubt**  in  deflnlnff  reasonable 
doubt  is  erroneous. 

An  instruction  that  reasonable  doubt  means  a 
reasonable,  substantia^  real  doubt,  touohinflr  the 
defendant*B  ffufit,  and  not  a  mere  flruess,  con- 
jecture, or  mere  possibility  that  defendant  may  be 
innocent  is  erroneous.  State  T.  Smith,  i  West. 
Bep.  788, 21  Mo.  App.  60&. 
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And  must  grow  out  of  the  evidence. 

The  reasonable  doubt  which  the  jury  is  permitted 
to  entertain  must  be  as  to  the  guilt  of  the  accused 
on  the  whole  evidence  and  not  as  to  any  particular 
fact.  BresBler  v.  People.  5  West.  Bep.  1BM17  IlL  422. 

It  is  not  necessarily  a  doubt  that  arises  from  tbe 
evidence,  but  may  arise  from  a  want  of  evidence. 
Brown  v.  State,  8  West.  Bep.  633. 105  Ind.  886. 

Doubts  must  be  pertinent  to  the  matter  in  issae, 
arising  out  of  the  evidence  or  want  of  evidence, 
and  not  from  any  cause.   Long  v.  State,  88  6a.  49L 

A  reasonable  doubt  of  the  pri8oner*8  guilt  may 
arise  out  of  the  evidence,  or  it  may  grow  out  of 
the  want  of  evidence,  or  the  Jury  may  not  believe 
some  of  the  witnesses  and  may  entertain  a  doubt 
in  spite  of  the  evidence.  Mickey  v.  Com.  9  Bosh, 
603;  Williams  v.  Com.  80  Ky.  813. 

An  Instruction  that  a  reasonable  doubt  usaally 
arose  from  a  want  of  evidence  or  a  conflict  of  evi- 
dence was  held  error  m  a  case  where  whatever 
doubt  there  was  turned  upon  the  credibility  of  a 
part  of  the  evidence.    McEl von  v.  State.  30  Oa.  860. 

A  reasonable  doubt  may  exist  despite  a  prepond- 
erance of  evidence  or  a  weight  of  preponderant 
evidence  against  the  accused.  Walbridge  v.  State 
(Neb.)  Sept.  6, 1882. 

A  preponderance  of  evldenoe  m  favor  of  the  de- 
fendant is  not  necessary  in  order  to  raise  a  reason- 
able doubt  of  his  guilt  State  v.  Porter,  6ft  Iowa, 
2S7. 

There  may  be  a  preponderance  of  evidence 
against  the  aooused  and  yist  a  reasonable  doubt  of 
his  guilt.    State  V.  Bed,  68  Iowa,  60. 

To  exclude  reasonable  doubt  there  must  be  move 
than  a  preponderance  of  evidence;  there  must  be 
an  abiding  conviction  to  a  moral  certainty  of  the 
truth  of  the  charge  derived  from  oompaitem  aod 
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killing  was  not  preceded  by  deliberation  on 
the  subject  resultiog  in  the  formation  of  such 
a  design  to  kilL  These  views  are  not  incon- 
sistent with,  but  conform  to,  those  expressed 
in  Qavage  and  Jamea  v.  StcLte,  18  Fla.  909,  and 
Carter  v.  StaU,  22  Fla.  558.  They  are  also 
sustained  by  other  authorities.  State  ▼.  Wien- 
ere,  66  Mo.  18;  StaU  y.  HarrU.  76  Mo.  861; 
BinM  y.  State,  66  Ind.  428;  People  y.  Foren, 
25  Oal.  361 ;  People  v.  Pool,  27  Cal.  578:  Lavg 
v.  StaU,  84  Ala.  1;  SeatM  y.  State,  Id.  410. 
We  cannot  say  that  the  charge  was  erroneous. 

We  may  here  obeerye  that  upon  a  return  of 
a  CHuse  for  a  new  trial  there  will  be  an  oppor- 
tunity for  such  fuller  or  further  instructions  as 
may  be  called  for  by  circumstances  of  the  case 
tending  to  prove  that  the  killing  was  not  pre- 
ceded by  the  deliberation  necessary  to  mur- 
der in  the  first  degree. 

m.  The  third  charge  given  by  the  Judge  is: 
"Malice  in  legal  phrase  is  never  understood  to 
denote  generu  malevolence  or  unkindness  of 
heart,  or  enmity  towards  a  particular  individ- 
ual; but  it  signifies  rather  the  intent  from 
which  flows  any  unlawful  and  injurious  act 
committed  without  lemd  justification.  An  act 
is  maliciously  done  when  it  is  done  on  pur- 
pose and  with  evil  intent."  The  first  of  these 
two  sentences  is  to  be  found,  ipMeimie  terhie. 
In  Mr.  Bishop's  work  on  Criminal  Law,  vol. 
1,  ^  429,  and  a  long  array  of  authorities  are 
cited  in  support  of  it.  The  criticism  made  of 
the  instruction  is,  that  an  act  to  be  malicious 
must  not  only  be  done  on  purpose  and  with 
evil  intent  as  at  common  law,  but,  under  our 
•tatute,  as  an  ingredient  of  murder,  it  must  be 


done  unlawfully  and  with  homicidal  intent^ 
and  without  just  cause  or  excuse,  and  it  is 
urged,  as  a  consequence,  that  a  charge  on  a 
trial  for  murder  that  an  act  is  "maliciously 
done  when  it  is  done  on  purpose  and  with  evil 
intent"  is  erroneous,  iis  an  abstract  charge 
we  fail  to  see  any  error  in  it,  but  think  it 
correctly  defines  malice.  Applied  to  the  case 
at  bar  it  means  that  the  killing  charged  in  the 
indictment  and  described  by  the  evidence  was 
malicious  if  done  on  purpose  and  with  evil  in- 
tent, and  so  it  was;  yet  saying  this  did  not  tell 
the  juiy  that  this  was  the  sole  element  of  the 
offense  charged,  murder  in  the  first  degree,  or 
that  it  was  to  be  taken  in  qualification  of  the 
former  instruction  stating  that  there  must  be  a 
killing  without  authority  of  law  and  from  a 
prem^itated  design  to  effect  the  death  of  the 
person  killed,  to  constitute  the  offense  charged. 
The  purpose  of  the  instruction  seems  to  have 
been  entirely  misconceived  in  its  criticism,  and 
the  former  instruction  just  alluded  to  has  been 
ignored. 

IV.  The  basis  of  the  objection  to  the  fourth 
charge  is  the  alleged  error  of  the  fifth  as  to  a 
reasonable  doubt,  so  we  will  pass  to  the  latter 
instruction  which  defines  a  reasonable  doubt 
"as  such  a  doubt  as  spontaneously  arises  in  the 
mind  from  the  evidence;  where  the  law  says 
that  you  must  he  satisfied  beyond  a  reasonable 
doubt  before  you  can  convict,  it  means  that 
your  mind  must  be  so  thoroughly  convinced 
that  you  would  act  upon  the  conviction  in 
matters  of  the  highest  concern  and  importance 
to  yourself.  If  the  evidence  is  such  as  to  lead 
the  guarded  discretion  of  a  reasonable  and  just 


consideration  of  the  evidence.  People  v.  Bnurnon, 
47  cal.  96.  affirmed  in  People  v.  Ah  Slnff,  61  Cal.lB72, 
citing  Jane  v.  Com.  2  Met  (Ky. )  80;  State  v.  Oscar, 
62  N.  C.  306. 

If  upon  a  careful  review  of  the  evldenoe  the  Jury 
are  not  coDvinced  of  the  guilt  of  the  aooosed  he 
should  be  acquitted.  McGuire  v.  People,  14  Mloh. 
2S6:  Donnelly  v.  State,  26  N.  J.  L.  001. 

In  a  case  of  circumstantial  evldenoe  to  convince 
beyond  a  reasonable  doubt  the  olroumstanoes  must 
exclude  to  a  moral  certainty,  every  other  hypoth- 
esis but  the  single  one  of  guQt.  Black  v.  State,  1 
Tex.  App.aS8. 

Proven  guilty  beyond  a  reosonable  doubt  means 
that  the  Jury  must  be  oonvlnoed  from  the  testi- 
mony of  the  truth  of  every  fact  necessary  to  estab- 
lish the  guilt  of  the  accused.  Holloway  v.  Com.  11 
Bush,  344. 

Reasonable  doubt  Is  a  doubt  honestly  entertained 
of  the  defendant's  guilt  arising  from  the  evldenoe- 
People  V.  Stubenvoll,  62  Mich.  829. 

What  amounts  to  possibility  only  or  to  conjecture 
or  supposition  Is  not  what  Is  meant  by  reasonable 
doubt.  It  should  be  such  a  doubt  as  sbould  rea- 
sonably arise  from  the  evldencd.  Cicely  v.  State* 
13  Smedee  &  M.  211,  affirmed  in  Browning  v.  State* 
83  iliss.  47. 

The  case  of  Bowler  v.  State,  41  Miss.  570,  approved 
Cicely  v.  State,  flupra,'and  added:  "We  do  not  think 
It  need  be  a  clear  and  strong"  doubt.  The  proper 
word  Is  ^reasonable,*  that  is  Just,  rational,  conform- 
able or  agreeable  to  that  faculty  of  the  mind  by 
which  It  distinguishes  truth  from  falsehood,  and 
good  from  evil.  It  Implies  a  want  of  that  fullness 
and  oompleteness  of  proof  which  would  enable  the 
mind  satisfactorily  to  draw  the  conclusion  of  guilt 
from  the  facts  in  evidence. 

The  Jury  ore  not  to  go  beyond  the  evidence  to 
hunt  up  doubts  nor  must  they  entertain  such 
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doubts  as  are  merely  chimerical  or  conjectural,  a 
doubt  to  Justify  an  acquittal  must  arise  from  a  can- 
did and  impartial  investigation  of  all  the  evidence, 
and  unless  it  is  such  that  were  the  same  kind  of 
doubt  interposed  in  the  graver  transactions  of  life 
would  cause  a  reasonable  and  prudent  man  to  hes- 
itate and  pause  it  is  insufficient.  Pate  v.  People. 
8  BL  644;  Miller  v.  People,  89  lU.  467,  affirmed  in  May 
V.  People,  60  Bl.  119;  Connaghau  v.  People,  88  HI. 
460;  Dunn  v.  People,  109 IIL  635:  Gannon  v.  People, 
127  Bl.  607;  Wacoser  v.  People,  134  lU.  438;  Mlnich 
V.  People.  8  Colo.  440;  State  v.  Pioroe,  21  Md.  448. 

An  instruction  in  substance  that  a  reasonable 
doubt  Is  not  every  doubt  and  is  not  a  captious 
doubt,  that  it  is  such  a  condition  of  mind  resulting 
from  the  consideration  of  the  evidence  before  the 
Jury  as  makes  it  impossible  for  them  as  reasonable 
men  to  arrive  at  a  satisfactory  conclusion;  that  it 
is  not  a  consciousness  that  the  conclusion  arrived 
at  may  possibly  be  erroneous,  but  such  a  state  of 
mind  as  deprives  one  of  the  ability  to  reacb  a  con- 
clusion ^hat  is  satisfactory,— correctly  defines  rea- 
sonable doubt.    State  v.  Roberts,  16  Or.  187. 

A  reasonable  doubt  is  such  a  one  as  an  upright 
man  might  entertain  in  an  honest  investigation 
after  truth  from  the  evldenoe,  is  not  a  definition 
prejudicial  to  the  prisoner.  .Peterson  v.  State,  47 
Ga.624. 

A  doubt  which  a  reasonable  man  of  sound  Judg- 
ment without  bias,  prejudioe,  or  interest,  after 
calmly,  conscientiously,  and  d^berately  weighing 
all  the  testimony  would  entertain  as  to  the  guilt  of 
the  accused.  State  v.  Beid,  62  Me.  129;  People  v. 
Stott,  4  N.  T.  Crlm.  Bep.  806. 

A  Juror  is  not  allowed  to  create  sources  or  mate- 
rials of  doubt  by  resorting  to  trivial  and  fanciful 
suppositions  and  remote  conjectures  as  to  possible 
states  of  facts  dilTcring  from  that  established  by 
the  evidence.    He  is  not  allowed  to  disbelieve  as  a 
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man  to  the  conclusion  that  the  allegations  con- 
tained in  the  indictment  are  true,  then  the  jury 
should  find  the  defendant  guilty." 

The  objection  to  this  instruction  is  the  test  of 
the  sufficiency  of  the  proof  of  guilt  prescribed 
in  the  second  clause  of  the  first  sentence,  which 
test  is:  that  degree  of  mental  conviction  upon 
-which  the  person  would  act  in  matters  of  the 
highest  concern  and  importance  to  himself. 
The  explanation  which  this  expression  gives  as 
the  test  of  the  absence  of  a  reasonable  doubt 
has  at  least  not  produced  entire  satisfaction. 
It  is  to  be  found  in  Starkie  and  Greenleaf  in 
a  slightly  changed  form,  which  is  that  he 
"must  be  so  convinced  by  the  evidence  that  he 
would  venture  to  act  upon  the  conviction  in 
matters  of  the  highest  concern  and  importance 
to  himself."  Starkie,  Ev.  — ;  1  GreenL  Ev.  §  2. 
It  seems  to  be  founded  upon  a  charge  given  by 
Ltyrd  Tenterden  (Thomp.  Trials,  §  2470;  8 
Greenl.  Ev.  18th  ed.  §  29,  noU  S),  though  that 
charge  taken  as  a  whole  does  not  seem  to  us  to 
be  so  much  subject  to  the  criticism  which  the 
expression  used  In  the  record  before  us  has 
evoked. 


In  State  v.  Oscar,  62  N.  C.  805,  the  Supreme 
Court  of  North  Carolina  commented  on  the 
word  •*  venture,"  omitted  from  tije  charge 
then  before  that  court,  as  being  material,  and 
implying  that  the  party  supposed  to  be  acting 
is  making  a  venture  which  one  way  or  tbe 
other  will  be  of  the  highest  importance  to  bis 
own  interest,  and  that  such  idea  of  venture  or 
hazard  is  a  matter  of  life  or  death,  or  the  loss 
or  gain  of  a  large  estate,  is  not  necessarily  in- 
volved in  language  like  that  used  here,  and  in 
the  charge  before  thenL  In  People  v.  Ah 
Sing,  61  Cal.  872,  the  clause  held  bad,  and 
occurring  in  a  charge  which  upon  this  point 
was  otherwise  unexceptional,  was:  If  tbe 
evidence  is  such  that  a  man  of  prudoice 
would  act  upon  it  in  his  own  affairs  of  the 
greatest  importance,  then  there  cannot  remain 
a  reasonable  doubt  within  the  meaning  of  the 
law.  The  court  observed  that  it  was  a  mistake 
to  say  that  there  could  not  remain  a  reasonable 
doubt  where  the  evidence  was  of  this  degree; 
that  men  frequently  act  in  their  own  grave 
and  important  concerns,  upon  a  conclusion 
formed  after  having  deliberately  weighed  all 


Juror  tf  from  the  evldenoe  he  belteves  as  a  man. 
Hto  oath  Impofles  no  obUiratlon  to  doubt  where  no 
doubt  would  exist  If  no  oath  had  been  admmlstered. 
WaU  V.  People,  lL.B.A««B,l»in.S. 

An  Instruction  that  the  Jary  must  not  search  for 
a  doubt  Is  correct  when  given  In  connection  with 
the  instruction  that  the  people  have  the  burden  of 
estabUsbinff  beyond  a  reasonable  doubt  every  ma- 
terial fact  neoesBary  to  constitute  guilt.  Kelly  v. 
People  (Oolo.)  April  6, 18B& 

If  after  an  impartial  comparison  and  considera- 
tion of  all  the  evidence  you  can  candidly  say  that 
you  are  not  satisfied  of  the  defendant's  gnilt  you 
have  a  reasonable  doubt;  but  If,  after  such  Impar- 
tial comparison  and  consideration  of  all  the  evi- 
dence you  can  truthfully  say  that  yon  have  an  abid- 
ing conviction  of  the  defendant's guflt,  such  as  you 
would  l>e  willing  to  act  upon  in  the  m<M«  weighty 
and  important  matters  relating  to  your  own  alfalxs, 
you  have  no  reasonable  doubts  Hopt  v.  Utah,  UO 
U.S.  480,80  L.  ed.706;  State  v.  Gibbs,  10  L.a.A. 
749, 10  Mont.  218;  United  States  v.  King,  84  Fed  .Bep. 
800.  And  see  Owens  v.  State,  60  Ala.  400;  Mose  v. 
State,  86  Ala.  SU. 

^fid  is  a  doiihC  for  vMch  areaaon  eanbe  given. 

And  so  it  Is  said  that  a  reasonable  doubt  is  a  fair 
doubt  based  u  pon  reason  and  common  sense.  Peo- 
ple V.  Finley,  88  lOch.  48S^  People  v.  Ooz,  14  West. 
Bep.  4SK,  70  Mich.  047. 

It  is  a  doubt  based  on  reason  and  whicdi  is  reason- 
able In  view  of  all  the  evidence.  United  States  v. 
Heagher,  87  Fed.  Bep.  875;  United  States  v.  McKen- 
sie.  85  Fed.  Bep.  820;  United  States  v.  Zes  Gloya,  86 
Fed.  Bep.  498;  Kldd  v.  State,  88  Ala.  68;  State  v. 
Chlng  Ling,  16  Or.  419;  State  v.  Sehaffer,  74  Iowa, 
704;  Carr  v.  State,  28  Nev.  749;  State  v.  Potts,  20  Nev. 
880;  State  v.  Streeter,  20  Nev.  406;  United  States  v. 
King  and  Hopt  v.  Utah,  supra. 

An  indefinable  doubt  which  cannot  be  stated  with 
the  reason  upon  which  it  rests  so  that  it  may  be  ex- 
amined and  discussed  can  hardly  be  considered  a 
reasonable  doubt;  as  such  a  one  would  render  the 
ad  ministration  of  justice  impracticable.  People  v. 
Guldld,  1  Gent.  Bep.  721, 100  N.  Y.  608. 

A  reasonable  doubt  is  an  honest,  substantia]  mis- 
giving generated  by  tbe  insufficiency  of  the  proof 
•~an  insufficiency  which  fails  to  convince  the  judg- 
ments and  consciences  of  tbe  Jury,  and  satisfy  their 
reason  as  to  the  guilt  of  tbe  accused.  United  States 

17  L.  R.  A. 


V.  Harper,  83  Fed.  Bep.  471;  Purkey  v.  State,  8 
Hel8k.0S. 

A  reasonable  doubt  is  **not  a  mere  ffuess  or  sor- 
mise  but  such  a  doubt  as  a  reasonable  man  might 
entertain  after  a  fair  review  and  consideration  of 
tbe  evidence,  a  doubt  for  which  some  good  reason 
arising  from  the  evidence  can  be  given."  People 
V.  auldid,  1  Oent.  Bep.  721,  100  K.  Y.  608;  United 
States  V.  Johnson,  26  Fed.  Bep.  082. 

The  doubt  of  guilt  to  justify  the  acquittal  of  one 
charged  with  crime  must  grow  out  of  the  evidence 
alone  and  be  supported  by  a  reason,  and  It  is  not 
any  fact  proved  by  tbe  defense  which  will  justify 
suc£  doubt  but  such  facts  only  as  substantially  Im- 
pair the  incriminating  proof.  State  v.  Dill  (DeL) 
Nov.  6, 1889. 

On  the  other  hand,  in  State  v.  Sauer,  88  Mlnn.43B, 
the  definition  of  reasonable  doubt  as  one  ^*f  or  which 
you  can  give  a  reason**  was  critielsed  though  not 
declared  erroneous. 

But  in  Cowan  v.  State,  20  Neb.  Rlfli,  an  iiistroetion 
defining  a  reasonable  doubt  as  one  Tor  which  the 
jury  can  give  a  reason,  based  upon  irvtimony.  was 
held  erroneous. 

And  in  Bay  V.  State,  60  Ala.  104,acliance  was  held 
confusing  and  misleading  which  was  couched  in 
these  words:  **a  reasonable  doubt  has  been  defined 
to  be  a  doubt  for  which  a  reason  could  be  given:  a 
probability  of  the  defendant's  innocence  is  a  just 
foundation  for  a  reasonable  doubt,  of  his  guilt.  ** 
But  in  Ctowan  v.  State,  wpra^  this  identical  cfaaige 
was  held  correct. 

Beasonable  doubt  of  guilt  is  that  state  of  the  case 
which,  after  the  entire  comparison  and  considera- 
tion of  all  the  evidence  leaves  the  mind  in  such 
condition  that  the  juror  cannot  say  that  he  feels  an 
abiding  convlctioni  to  a  moral  certainty,  of  the 
truth  of  the  charge,  and  it  is  error  to  define  such 
doubt  as  one  for  which  a  reason  can  be  given  by 
the  juror.   Morgan  v.  Stale,  48  Ohio  St.  STL 

Equ/lvaUnta, 

Proof  "to  a  moral  certainty,*^  and  proof  **beyond 
a  reasonable  doubt**  are  synonymous  phrases;  and 
each  signifies  such  proof  as  satisfies  the  judgment 
and  consciences  of  the  jury,  as  reasonable  men,  and 
appl3rlng  their  reason  to  the  evidence  before  them, 
that  the  crime  charged  has  been  committed  by  tbe 
defendant,  and  so  satisfies  them  as  to  leave  no  other 
reasonable  conclusion  possible.  Com.  v.  Costley, 
118  Mass.  1, 24. 
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the  circuiDStanoes,  yet  do  so  without  being 
fully  ooovinced  of  tfie  correctness  of  such  con- 
clusion; and  that  this  degree  of  certainty  was 
altogether  insufficient  for  a  conyiction  in  a 
criminal  cause.  The  same  conclusion  was 
reached  in  People  v.  Brannon,  47  Cal.  96,  and 
People  ▼.  Bemmerlyt  87  Cal.  117;  TerHUyry  v. 
Bannigan,  1  Dak.  461, — ^wherethe  expressions 
"  important  affairs,"  and  **  matters  of  impor- 
tance/'and  "an  important  matter  pertaining  to 
his  own  affairs/'  were  used;  and  previously  in 
the  case  of  Jane  v.  Com. ,  2  Met.  (Ky. )  80,  where 
the  test  given  was  that  degree  of  certainty 
which  the  jury  would  act  on  in  their  "  grave 
and  important  concerns/'  the  Supreme  Court 
of  Kentucky  said  that  to  Justify  a  verdict  of 
guiltvit  was  not  only  necessary  that  the  jurors 
should  be  so  convinced  by  the  evidence  that 
they  would  venture  to  act  upon  that  conviction 
in  matters  of  the  highest  importance  to  their 
own  interests,  but  they  must,  moreover,  be  so 
convinced  as  to  eiclude  from  their  minds  all 
reasonable  doubt  of  the  guilt  of  the  accused. 
That  if  the  charge  did  not  expressly  authorize 
the  iury  to  find  a  verdict  according  to  the  pre- 
ponderance of  the  evidence,  it  authorized  them 
to  weigh  the  facts  and  circumstances  proven, 
and,  when  thus  weighed,  if  their  conclusion 


was  not  that  the  accused  was  guilty,  but  that 
there  was  that  degree  of  certainty  in  the  case 
that  they  would  act  on  it  in  tiieir  own  grave  and 
important  concerns,  then  they  would  be  Justi- 
fled  in  returning  a  verdict  of  guQty.  That  in 
this  respect  the  instruction  was  misleading  and 
calculated  to  induce  the  iury  to  believe  that 
they  had  a  right  to  deciae  according  to  the 
weight  or  preponderance  of  the  evidence,  the 
rule  in  civil  cases.  In  AmM  v.  State^  28  Ind. 
170,  it  was  said  that  a  reasonable  doubt  exists 
when  the  evidence  is  not  sufficient  to  satisfy 
the  judgment  of  the  truth  of  a  proposition 
with  such  certainty  that  a  prudent  man  would 
feel  safe  in  actinr  upon  it  in  his  own  important 
affairs:  but  in  Bradley  v.  8UUe,  81  Ind.  492. 
where  the  trial  court  seems  to  have  followed 
the  former  case  as  establishing  the  test  of  every 
reasonable  doubt,  it  was,  in  effect,  stated  that 
this  was  given  but  as  an  illustration  of  a  case 
where  a  reasonable  doubt  would  exist,  and  not 
as  a  test  for  determining  all  doubts;  and  the 
conclusion  of  the  court  in  Bradley  v.  State 
was  that  there  should  be  added  to  Mr.  Starkie's 
definition  the  qualification  that  there  should 
be  such  a  conviction  of  the  truth  of  the 
proposition  that  a  prudent  man  would  be 
safe  to   act   upon  the  conviction  under  cir- 


Moral  certainty  Is  all  that  can  be  required.  Giles 
▼.State,  6  Ga.  27a. 

If  the  Jury  are  not  morally  certain  of  every  fact 
necessary  to  cruUt  they  cannot  be  said  to  be  with- 
out leaaoDable  doubt.  Williams  v.  State,  62  Ala. 
411. 

But  in  Heldt  v.  State,  20  Neb.  ttB,  an  instruction 
that  persons  sometimee  say  they  are  moraUy.certain 
of  the  ezJstenoe  of  a  fact  or  facts,  but  have  not  the 
evidence  to  prove  it,  and  that  this  is  the  condition 
of  mind  one  is  in  when  oonvmced  beyond  a  reason- 
able doubt,  was  held  erroneous. 

And  a  request  for  an  Instruction  that  tf ,  from  all 
Che  evidence,  the  jury  t>elieve  it  is  possible,  or  that 
it  may  be,  or  perhaps  the  defendant  is  not  guilty, 
and  tf  they  are  not  morally  certain  that  he  is 
guilty,  this  amounts  to  a  reasonable  doubt  and  en- 
titles him  to  acquittal,  was  said  to  be  properly  re- 
fused.   Young  V.  State  (Ala.)  April  14, 1802. 

Beasonable  certainty  implies  the  absence  of  rea- 
sonable doubt;  and  an  Instruction  to  a  Jury  that 
they  must  be  convinced  of  a  fact  with  reasonable 
certainty  is  almost,  if  not  quite,  the  same  as  telling 
them  that  they  must  be  convinced  of  it  beyond  a 
reasonable  doubt.  MoBee  v.  Bowman,  89  Tenn. 
132. 

A  charge  that  the  evidence  must  show  the  guilt 
of  the  defendant  to  the  reasonable  satisfaction  of 
the  Jufy,  that  their  best  JudgrmeDts  most  be  that 
the  defendants  are  guilty,  so  that  the  mind  may 
rest  easy  in  the  oondusion  of  guilt,  is  equivalent  to 
a  charge  that  guilt  must  be  shown  t)eyond  reason- 
able doubt.  Purkey  v.  State,  8  HeiSk.  2B:  Lawless 
V.  State,  4  Lea,  178. 

A  charge  that  the  Jury  must  acquit  the  prisoner 
if  they  had  a  reasonable  doubt  was  held  t^  have 
been  substantially  firiven  when  they  were  told  that 
they  must  find  according  to  the  facts  of  the  case. 
White  V.  State,  11  Tex.  768. 

A  desire  on  the  part  of  a  Juror  for  more  evidence 
of  criminality  is  not  necessarily  the  equivalent  of 
a  reasonable  doubt.  Shepherd  v.  State  (Ala.)  Eeb. 
2S,18UL 

Appr^y^oeA  deJlnitUma. 

A  reasonable  doubt  exists  if  the  material  facts 
without  which  guilt  cannot  be  established  may  he 
fairly  reconciled  with  innocence.    When  a  full  and 
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candid  consideration  of  the  evidence  produces  a 
conviction  of  guilt,  and  satisfies  the  mind  to  a  rea- 
sonable certainty,  a  mere  captious  or  ingenious  ar- 
tificial doubt  Is  of  no  avalL  Blrchard,  Jl,  In  Clark 
V.  State,  12  Ohio,  488.  Approved,  and  said  to  be  es- 
tablished as  a  safe  definition,  in  Morgan  v.  State,  48 
Ohio  St.  871. 

A  reasonable  doubt  Is  such  a  doubt  as  fairly  and 
naturally  presents  itself  from  the  facts  which  the 
Jury  helieve  to  be  true.  All  the  material  facts 
which  the  Jury  believe  to  be  true  should  lead  in 
such  a  manner  to  the  conclusion,  to  a  moral  cer- 
tainty, that  the  defendant  is  guilty  as  that  they 
cannot  reasonably  believe  otherwise.  Monroe  v. 
State,  28  Tex.  210, 76  Am.  Bee.  68;  Brown  v.  State,  1 
Tex.  App.  154. 

Shaw,  Ch.  X,  in  COm.  v.  Webster,  6  Gush.  206,  62 
Am.  Deo.  711,  said  of  reasonable  doubt:  "It  is  a 
term  often  used,  probably  pretty  well  understood, 
but  not  easily  defined.  It  is  not  mere  posBible 
doubt;  because  everything  relating  to  human 
affairs,  and  depending  on  moral  evidence,  is  open 
to  some  possible  or  imaginary  doubt.  It  is  that 
state  of  the  case  which,  after  the  entire  compar- 
ison and  consideration  of  all  the  evidence,  leaves 
the  minds  of  Jurors  in  that  condition  that  they 
cannot  say  they  feel  an  abiding  oonviotlon,  to  a 
moral  certainty,  of  the  truth  of  the  charge.  The 
burden  of  proof  Is  upon  the  prosecutor.  All  the 
presumptions  of  law  independent  of  evidence  are 
In  favor  of  innocence;  and  every  person  is  pre- 
sumed to  be  innocent  until  be  Is  proved  guilty.  If 
upon  such  proof  there  is  reasonable  doubt  remain* 
ing,  the  accused  is  entitled  to  the  benefit  of  it  by  an 
acquittal.  For  it  is  not  sufficient  to  establish  a 
probability,  though  a  strong  one  arising  from  the 
doctrine  of  chances,  that  the  fact  charged  is  more 
likely  to  be  true  than  the  contrary;  but  the  evi- 
dence must,  establish  the  truth  of  the  fact  to  a  rea- 
sonable and  moral  certainty;  a  certainty  that  con* 
yinces  and  directs  the  understanding,  and  satisfies 
the  reason  and  Judgment,  of  those  who  are  bound 
to  act  conscientiously  upon  it.  This  we  take  to  be 
proof  beyond  reasonable  doubt;  because  if  the  law, 
which  mostly  depends  upon  considerations  of  a 
moral  nature,  should  go  further  than  this,  and  re- 
quire absolute  certainty.  It  would  exclude  circum- 
stantial evidence  altogether.**  A.  P.  W. 
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cumstances  where  there  was  no  compulsion 
resting  upon  him  to  act  at  all.  ''In  other 
wotds,"  says  the  opinion,  *'  a  prudent  man 
compelled  to  do  one  of  two  things  affecting 
matters  of  the  utmost  moment  to  himself 
might,  and  doubtless  would,  do  that  thing 
which  a  mere  preponderance  of  evidence  satis- 
fied him  was  lor  the  best,  and  yet  such  a  con- 
dition would  fall  far  short  of  that  required  to 
satisfy  the  mind  of  a  iuror  in  a  criminal  case. 
It  must  induce  such  faith  in  the  truth  of  the 
facts  which  the  evidence  tends  to  establish 
that  a  prudent  man  mieht  without  distrust 
voluntarily  act  upon  their  assumed  existence 
in  matters  of  the  highest  import  to  himself." 
And  commenting  upon  the  words  *'  important 
affairs/'  it  is  further  said,  it  must  be  such  a 
certainty  as  would  justify  the  mind  to  act  not 
only  in  matters  of  importance,  '*  but  in  those 
of  the  highest  importance  involving  the  dearest 
Interests,"  and  that  nothing  short  of  this  could 
serve  as  an  example  of  that  moral  certainty 
which  should  alone  authorize  a  verdict  of 
ffuilty.  Bee  also  Oarfleld  v.  State,  74  Ind.  80. 
In  State  v.  Na^,  7  Iowa,  849,  the  charge  was, 
"that  if  the  whole  evidence  taken  together  pro- 
duced such  a  conviction  on  the  minds  of  the 
jury  of  the  guilt  of  the  prisoner  as  that  they 
would  act  upon  it  in  a  matter  of  the  highest 
importance  to  themselves  in  a  like  case,  it  was 
their  duty  to  convict,"  and  was  sustained  as 
proper  under  the  circumstances  and  not  liable 
to  the  objections  made  against  it,  among 
which  were  that  there  could  be  no  such  like 
case  in  which  a  man  is  called  upon  to  act  in 
his  own  affairs,  and  that  it  permitted  a  con- 
viction on  a  bare  preponderance  of  evidence. 
The  fourth  sentence  of  the  instruction  as  to 
reasonable  doubt,  in  State  v.  O^trander,  18 
Iowa,  485,  458,  was  like  that  just  given,  and 
the  court  held  it  was  not  erroneous,  yet  they 
said  they  had  never  thought  it  particularly 
happy  or  of  essential  value  as  a  guide  to  the 
jury.  The  Judgment  was  affirmed,  the  court 
taking  occasion,  however,  to  express  itself, 
through  Judffe  Dillon,  more  fully  as  to  what 
constitutes  proof  beyond  a  reasonable  doubt. 
In  Pdin  v.  State,  14  Neb.  540,  it  was  said  of 
a  definition  of  a  reasonable  doubt  in  which 
substantially  the  same  sentence  appeared,  that 
while  there  were  some  decisions  which  proba- 
bly do  not  sustain  the  definition,  there  were 
others  which  did;  that  it  was  not  visionary, 
but  had  the  qualities  of  being  reasonable,  prac- 
ticable, and  capable  of  being  understood  by 
ordinary  minds;  and  it  was  approved. 

These  decisions  are  more  directly  expressive 
upon  the  language  under  consideration  than 
anv  we  have  found,  and  our  judgment  is,  that 
it  is  subject  to  the  criticism  made  of  it  by  the 
California  and  Kentucky  courts,  and  other 
courts  adopting  the  same  views.  The  views 
and  action  of  the  Indiana  court  constitute  a 
repudiation  of  the  charge.  The  Nebraska  court 
alone  seems  to  give  the  instruction  a  full  ap 
proval.  We  think  that  besides  requiring  no 
higher  degree  of  proof  than  a  preponderance 
of  evidence,  the  instruction  gives  the  juror  no 
definite  idea  of  his  duty,  and  is  calculated  to 
mislead  him. 

We  are  aware  of  the  recognized  difficulty  of 
/.ctining  a  reasonable  doubt,  and  have  no  dis- 
position to  conceal  the  eminent  judicial  sources, 
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referred  to  below,  from  which  we  have  draws. 
the  substance  of  what  we  are  now  to  say  on 
the  subject.  The  accused  is  always  presumed 
to  be  innocent  of  the  offense  charged  until  ha 
is  proved  guilty;  and  to  overcome  this  pre- 
sumption and  establish  his  guilt  it  is  not  suffix 
cient  to  furnish  a  mere  preponderance  of  evi- 
dence tending  to  prove  his  guilt,  nor  to  prove 
a  mere  probability  of  his  guilt,  but  proof  of 
his  guilt  to  the  exclusion  of  or  beyond  a  rea- 
sonable doubt  is  indispensable.  The  burden 
of  such  proof  is  upon  the  state,  and  it  is  to  the 
evidence  introduced  upon  the  trial,  and  to  it 
alone,  that  the  jury  are  to  look  for  such  proof. 
Keeping  this  in  mind,  as  jurors  charged  with  the 
solemn  duty  in  hand  they  must  carefully,  im- 
partially, and  consdentiousiy  consider,  com- 
pare and  weigh  all  the  testimony,  and  if  after 
doing  this  they  find  that  their  understandings 
judgment,  and  reason  are  satisfied  and  con- 
vinced by  it  to  the  extent  of  having  a  full,, 
firm,  and  abiding  conviction  to  a  moral  cer- 
tainty that  the  charge  is  true,  then  the  charge 
has  been  proved  to  the  exclusion  of  any  rea- 
sonable doubt,  and  it  is  their  duty  to  convict. 
A  doubt  which  is  a  mere  possible  doubt,  or  a 
speculative,  imaginary,  or  forced  doubt.  Is  not 
a  reasonable,  but  an  unreasonable,  doubt,  and 
for  the  reason  that  everything  relating  to  hu- 
man affairs  is  open  to  doubt  oi  this  character^ 
and  such  a  doubt  ought  not  to  control  or  infiu- 
ence  the  juiy  to  render  a  verdict  of  acquittal 
where  they  have  an  abiding  conviction  of  the 
truth  of  the  charge  as  indicated  above.  On 
the  other  band,  if  after  carefully  considering 
comparing,  and  weighing  all  the  testimony, 
there  is  not  an  abiding  conviction  to  a  reason- 
able and  moral  certainty  of  the  truth  of  the 
charge,  or  if  having  a  conviction,  it  is  yet  one 
which  is  not  abiding  or  stable,  but  wavers,  or 
vacillates,  or  is  one  of  which  there  is  not  a 
moral  certainty,  then  the  truth  of  the  charge 
is  not  made  out  beyond  a  reasonable  doubt, 
and  there  must  be  an  acquittal,  because  the 
doubt  is  reasonable.  A  doubt  which  is  not 
suggested  by  or  docs  not  arise  from  the  testi- 
mony, is  not  a  reasonable  doubt,  and  should 
never  be  considered ;  or,  in  other  words,  if  the 
testimony  produces  a  conviction  of  a  character 
indicate(f  above  as  being  sufficient  to  prove  the 
charge  to  the  exclusion  of  a  reasonable  doubt^ 
the  jury  have  no  right  to  go  outside  of  thetesr 
timony  for  doubts  of  any  kind.  Ci>m.  v.  ff^ 
8ier,  5  Cush.  295,  820,  52  Am.  Dec.  711.  by 
Shaw,  Ch.  J,;  Stale  v.  Oetrander,  18  Iowa,  435» 
459,  by  Dillon,  J. 

From  what  is  said  in  the  last  preceding  parsr 
graph  we  think  there  will  be  no  difficulty  in 
the  future  in  formulating  a  brief  but  sufficient 
charge  on  the  question  of  a  reasonable  doubt, 
adhering  to  the  idea  of  it  heretofore  sanctioned 
by  this  court  {Ernest  v.  State,  20  Fla.  883), 
and  avoiding  any  of  the  questionable  expres- 
sions as  to  it. 

y.  The  seventh  charge  was,  that  to  excuse 
homicide  there  must  exist  on  the  part  of  the 
slayer  an  actual  necessity  to  kill  in  order  to 
prevent  the  commission  of  a  felony  or  great 
bodily  harm,  or  a  reasonable  belief  in  his  mind 
that  such  necessity  exists.  The  objection  made 
to  it  is,  that  if  a  ground  for  a  reasonable  be- 
lief existed,  it  was  immaterial  whether  the  de- 
fendant believed  it  or  not,  and  that  the  attea- 
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Hon  of  the  Jury  abould  have  been  drawn  to  the 
existence  or  non-existence  of  such  STOund,  and 
not  to  the  conviction  of  defendanrs  mind  ex- 
cept as  a  result  from  the  presence  or  absence 
of  such  fH'ound.  If  there  is  not  an  actual  ne- 
cessity to  kill  in  order  to  save  one's  life  or  to 
prevent  great  bodily  harm,  there  must,  to  suc- 
cessfully invoke  the  plea  of  self  defense,  be 
such  an  apparent  necessity  as  would  naturally 
cause  a  reasonably  cautious  or  prudent  man  to 
believe  that  the  necessi^  was  actual,  and  act- 
ing under  these  circumstances,  a  defendant 
wfll  be  accredited  by  the  jury  with  the  belief 
that  the  danger  was  actual,  and  the  killing  will 
be  held  excusable.  The  law  regards  homicide 
committed  under  such  drcumstanoes  of  appar- 
ent danger  as  done  under  the  impelling  influ- 
ence of  a  reasonable  belief  that  the  stated  ne- 
cessity exists,  and  therefore  excuses  the  killing 
the  same  as  if  the  necessity  had  been  real,  in- 
stead of  merely  apparent;  but  it  does  not  regard 
the  belief  as  immaterial.  Smith  v.  8tate,  25 
Fla.  517.  If  it  did,  its  principle  would  be  to 
Jttstif  v  homicide  when  the  slayer  does  not  feel 
that  there  was  any  necessity  to  kill.  If  coun- 
sel desired  a  charse  upon  the  evidence  from 
which  the  Juiy  mJght  have  inferred  the  exist- 
ence of  the  "reasonable  belief,"  he  should 
have  requested  it.  Blouni  v.  State,  iupra; 
State  V.  Beed,  63  Me.  129.  The  Junr  could  not 
have  found  that  such  reasonable  belief  existed 
in  the  mind  of  the  defendant  except  from  evi- 
dence lustif  j^ing  its  existence,  and  hence  when 
the  Judge  said  that,  in  the  absence  of  the  act- 
ual necessity  to  kill,  there  must  be  "a  reasonable 
belief  in  the  mind  of  the  defendant  that  the 
necessity  exists,"  he  meant  that  the  existence 
of  the  necessary  belief  was  to  be  found  from 
the  evidence  Justifying  it  Certainly  nothing 
to  the  contrary  was  implied.  The  charge  was 
not  erroneous. 

YL  The  Judge  also  gave  the  following 
charge:  A  necessity  brought  about  by  the 
party  who  acts  under  its  compulsion  cannot 
oe  relied  upon  to  Justify  his  conduct.  The 
aggressor  in  a  personal  difiSculty,  one  not  rea- 
sonably free  from  fault,  can  never  be  heard  to 
acquit  himself  of  liability  for  its  consequences, 
on  the  ground  of  self  del^ense. 

The  charge  is  carefully  drawn,  and  is  sup- 
ported by  thcfauthorities.  1  Bishop,  Crim.  Law, 
|869;  Russell,  CrimeR,  669: 1  Hale,  P.  C.405; 
Vaiden  v.  Cam.  12  Gratl.  717;  Haynes  v.  State, 
17  Ga.  465;  Myere  v.  State,  62  Ala.  699.  We 
perceive  no  error  in  it,  nor  is  any  assault  made 
upon  it  except  the  remark,  that  "even  at  the 
common  law  where  the  slayer  did  not  begin  the 
fi^ht,  or  having  begun  it  has  endeavored  to  de- 
cline it  and  has  killed  his  adversary,  it  was 
chance  medley  and  excuse,"— citing  East,  P. 
C.  280;  Foster,  276;  Minor,  Crim.  Law,  44. 
These  authorities  are  not  at  band;  still  we  have 
no  idea  that  ttiere  is  in  them  anytbin^  which 
conflicts  with  the  char^  given.  There  is,  how- 
ever, certainly  in  the  circumstances  of  this  case 
no  conduct  of  the  deceased  which  could  be 
tortured  into  a  Justiflcation  or  excuse  of  the 
killing,  as  makioe  a  case  of  self  defense,  nor 
was  there  any  endeavor  by  the  accused  to  de- 
cline a  fight  except  the  act  of  shooting  and 
killing  an  unarmed  man  who  was  approaching 
his  challenge. 

Vn.  The  ninth. charge  Ib  also  assigned  as 
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error.    It  is:    The  owner  of  premises  owns  the 
soil  to  the  middle  of  the  street  in  front  of  his 

{>remiBes,  subject  only  to  the  right  of  the  pub- 
ic lawfully  to  pass  and  repass  upon  the  high- 
way; and  one  who  stands  in  front  of  the  prem- 
ises of  another  in  the  highwav,  just  outside  of 
his  enclosure,  and  abuses  the  owner  of  the 
premises,  is  a  trespasser. 

The  meaning  of  this  charge  is,  that  the  abus- 
ing ;party  is  under  the  circumstances  indicated 
a  trespasser  upon  the  property  righu  of  the 
suppoeed  abutting  owner  whose  title  entends 
to  tne  middle  of  the  street,  and  it  is  based  upon 
the  theory  that  the  former  party  is  using  the 
tatter's  land  outside  of  the  lot  for  other  than 
street  purposes,  and  hence  illegally.  The 
charge  may  have  been  suggested  by  Angell  on 
Highwavs,  section  808,  cited  in  OeigerY.  Filor, 
8  Fla.  8^5.  See  also  Adame  v.  Rixiere,  11  Barb. 
390.  It  is,  however,  not  always  necessarily 
the  case  that  the  title  of  the  owner  of  the  lot 
extends  to  the  middle  of  the  street,  or  further 
than  the  boundary  of  the  lot.  8  Kent,  Com. 
*484;  WilUmgfiby  v.  Jenke,  20  Wend.  96.  The 
grant  or  title  under  which  he  holds  may  olber- 
wise  limit  his  ownership,  and  whether  the  title 
extends  to  the  center,  or  only  to  the  side  of  the 
highway,  is  a  question  of  construction  of  the 
grant;  out  in  the  absence  of  words  which 
clearly  manifest  the  latter  or  more  limited  in- 
tent, the  former  or  more  liberal  purpose  will 
always  be  presumed  to  have  been  intended  by 
the  grantor.  Florida  Southern  R.  Co,  v.  Brown, 
28  Fla.  104;  Boetim  ▼.  Bichardeon,  18  Allen, 
146;  Cox  V.  LouiwiUe,  N,  A,  db  C.  B,  Co.  48 
Ind.  178.  A  grant  of  land  bounded  by  a  high- 
way carries  the  highway  to  the  center  of  the 
highway,  if  the  grantor  owned  to  the  center, 
and  there  be  no  words  or  specific  description 
showing  a  contrary  intent.  8  Kent,  Com. 
*438,  434.  In  Bice  v.  Worcester ,  11  Gray,  288, 
note,  the  decision  was  that  the  title  of  the  own- 
er, the  land  abutting  on  a  highway,  should  be 
presumed  to  extend  to  the  center  of  the  high- 
way, the  way  being  one  so  ancient  that  its 
origin  was  unknown.  The  presumption,  or 
inference  of  law,  is  always,  in  the  absence  of  a 
clear  showing  to  the  contrary,  that  the  title  of 
the  owner  of  a  lot  bounded  on  a  public  high- 
way extends  out  to  the  center  of  the  highway. 
Florida  Southern  B.  Co.  v.  Brown;  eupra;  Oar- 
neU  V.  Jaekeonville,  St.  A.  dt  H.  B.  Co.  20  Fla. 
b89;  Kent,  supra;  Elliott,  Roads  &  Streets,  p. 
519;  Biseell  v.  ^^ew  York  Cent.  B.  Co.  28  N.  Y. 
61,  64;  Smith  v.  Slocumb,  11  Gray,  280;  Feiley 
V.  Chandler,  6  Mass.  453.  The  rule  is  founded 
upon  the  improbability  of  a  grantor's  retain- 
ing the  title  to  the  land  under  the  highway 
which  can  hardly  ever  be  of  any  use  to  him. 
Though  it  be  the  presumption  that  when  one 
is  shown  to  be  the  owner  of  a  lot  bounded  on 
a  highway,  that  he  is  to  be  held,  in  the  absence 
of  proof  to  the  contrary,  to  be  the  owner  of 
the  land,  subject  to  the  public  easement,  to  the 
center  of  the  highway,  we  fail  to  see  any  evi- 
dence in  this  lecord  that  is  sufficient  to  ju.^tify 
the  conclusion  that  there  was  a  lot  which  was 
bounded  by  a  street,  or  that  the  deceased  was 
the  owner  of  such  a  lot.  The  testimony  does 
not  even  show  that  the  deceased's  premises  ex- 
tended to  the  side  of  the  street.  It  may  be 
natural  to  assume  that  they  did,  but  the  evi- 
dence does  not  authorize  it.    The  best  that  can 


714 


Kansab  Supreme  Court. 


Feb., 


be  said  of  the  eridence  as  calliDgfor  or  justify- 
ing this  charge  is  that  it  was  testified  that  the 
accused  **was  staDding  in  front  of  the  premises 
of  March  Scroggins,  in  the  street,about  ten  feet 
from  the  gate  of  said  premises;"  and  that  ac- 
cused "stopped  in  front  of  the  house  of  March 
Scroggins,  and  on  the  opposite  side  of  the 
street."  and  that  "defendant  ran  from  behind 
•-tid  house,  .  .  .  and  having  arrived  in  front 
of  said  house  in  the  street,"  and  that  "Scrog- 
gins  started  from  the  back  of  his  house  towards 
defendant,  .  .  .  and  that  defendant  shot  with 
a  pistol  at  Scroggins  as  the  latter  reached  the 
gate;  but  neither  this  nor  anything  in  the 
record  is  evidence  from  which  it  can  be  inferred 
that  March  Scroggins'  "premises,"  or  "house," 
or  his  "home,"  as  it  is  elsewhere  called,  ran 
out  to  or  were  bounded  by  the  street,  or  that 
he  was  the  owner  of  any  such  lot  of  land.  The 
charge  was  irrelevant,  and  under  the  circum- 
stances should  not  have  been  given;  and, with- 
out expressing  any  opinion  on  the  authorities 
first  cited  in  this  paragraph,  in  so  far  as  they 
relate  to  this  point,  we  feel  justified  in  saying 
that  no  harm  can  result  from  an  omission  to 
charge  on  the  point  in  the  future  progress  of 
the  cause. 

VIU.  An  instruction  given  by  the  judge 
was:  The  law  gives  the  jury  the  righl  to 
recommend  the  prisoner  to  the  mercy  of  the 
court  in  case  of  conviction,  if  a  majority  of  their 
num ber  so  dedde.  The  objection  u rged  to  t  his 
is  that  as  the  Act  of  1868,  ^18,  p.  448,  McClel- 
lan's  Digest,  g  2928,  Rev.  Stat,  says  the  jury 
"may"  recommend  any  prisoner  to  merc^,  it 
imposes  on  the  jury,  (as  the  word  "may"  is  to 
be  construed,  "shall,")  a  duty,  to  the  perform- 
ance of  which  they  are  bound  by  their  oaths, 
if  the  circumstances  of  the  case  require  or  jus- 


tify it,  and  does  not  give  a  "mere  bare  right" 
or  privilege  so  to  recommend.  The  recom- 
mendation under  this  statute  is  the  act  of  the 
entire  jury.  The  Act  of  1877,  §  19,  p.  448, 
McClel fan's  Digest,  ^  2924,  Rev.  Stat.,  the  one 
upon  which  the  judge  was  speaking,  provides 
that  "whoever  is  convicted  of  a  capital  offense 
and  recommended  to  the  mercy  of  the  court  by 
a  majority  of  the  jury  iu  their  verdict,  shall  be 
sentenced  to  imprisonment  in  the  state  prison 
for  life,  with  or  without  solitary  confinemeot, 
at  the  discretion  of  the  ooort."  A  nscom- 
mendation  under  the  former  statute  has  no  ef- 
fect on  the  character  of  the  punishment  or 
sentence,  whereas  one  under  the  latter  reduces 
the  death  penidty  in  convictions  of  capital  of- 
fenses to  imprisonment  for  life.  In  OamerY. 
8taU,  28  Fla.  118,  we  held  that  the  function  of 
instructing  the  jury  under  the  latter  statute  is 
best  performed  by  simply  giving  the  terms  of 
the  Act  to  the  jury,  and  informing  them  that 
the  making  or  withholding  the  recommenda- 
tion is  a  matter  which  the  law  has  placed  en- 
tirely within  the  discretion  of  a  majority  of 
them.  This  is  still  our  opinion,  construing 
the  latter  Act  either  alone  or  in  connection  with 
the  former  one;  and  what  was  said  by  the  cir- 
cuit judge  is  a  substantial  compliance  with 
this  view  as  to  the  discretion  of  the  majority 
of  the  jury.  The  language  used  is  not  a  sug- 
gestion to  abuse  the  discretion  to  the  disad- 
vantage of  the  accused.  If  the  judge  did  not 
read  the  sections  to  the  jwy,  counsel  should 
have  done  so  if  it  was  deemed  material  to  the 
accused.  Newton  v.Stati,  21  Fla.  53;  Den- 
ham  V.  3taU,  22  Fla.  664;  Keeeh  v.  SiaU,  15 
Fla.  691. 

Ths  judgment  it  revet^aed,  and  the  cause  is  re- 
manded for  a  new  triaL 
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*If  the  putative  Iktber  of  a  bastard 
child  ia  a  resident  of  this  state  the 

mother  can  institute  proceedings  againet  him 
under  our  statute,  even  if  the  mother  and  child 
are  residents  of  another  state. 

(February  6,  1803.) 

ERROR  to  the  District  Court  for  Wyandotte 
County  to  review  a  judgment  against  de- 
fendant in  bastardy  proceedings.    J^rmed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 
Messre.  Hutching^s  ft  Kepliiii^er»  Bn- 

*Headnote  by  SncpsoN,  0. 


chan.  Freeman  ft  Porter»  and  Sero|rS* 
ft  Oibson,  for  plaintiff  in  error: 

The  general  language  of  the  Act  is  to  be  re- 
stricted so  as  to  apply  only  to  cases  where  the 
child,  which  is  the  subject-matter  of  the  pro- 
ceeding and  final  object  upon  which  the  force 
of  the  judgment  is  to  be  expended,  has  its 
residence  and  domicil  within  this  state. 

Porter  v.  Wells,  6  Kan.  455;  Com  v.  Huey, 
26  Kan.  558;  StaU  v.  BameU,  8  Kan.  250,  87 
Am.  Dec.  471;  McCarthy  v.  Chicago,  R  L  d 
P.  B.  Co.  18  Kan.  46. 

Proceeding  under  Bastardy  Acts  are  neither 
civil  nor  cnminal,  they  are  of  a  nondescript 
character.  In  some  states,  the  benefit  to  the 
individual  is  regarded  as  the  controlling  feat* 
ure,  and  Bastardy  Acts  are  regarded  as  cre- 
ating a  private  right,  and  as  a  consequence  it 
has  been  held  that  the  mother  may  maintain 
her  action  for  the  enforcement  of  such  private 
rights  whenever  service  can  be  had  upon  the 
father  of  the  child. 


NoTK.— We  call  attention  in  connection  with  the 
cases  reviewed  by  the  court  in  the  above  case  to 
the  recent  case  of  Sheay  v.  State  (Md.)  18  Crlm.  L. 
Mag-.  571.  in  whicb  it  is  held  no  defense  to  an  indict- 
ment for  bastardy  that  the  child' was  bom  and  con- 
tinued to  live  with  the  mother  outside  the  state 
17  L.  R.  A. 


where  the  illicit  intercourse  took  place  within  the 
state,  as  that  was  the  offense  to  br  punished,  and 
that  the  character  of  the  proceeding'Ia  not  changed 
by  the  fact  that  the  deeiffn  of  the  punishment  is  tt 
indemnify  the  county* 


See  also  19  L.  R.  A.  362;  32  L.  K.  A.  396. 
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Maxwell  ▼.  CampbeR,  8  Ohio  St.  265;  Kolbe 
▼.  People,  85  HI.  887;  MeOay  v.  People,  71  HI. 
114. 

Where  tbe  benefit  to  the  public  is  regarded 
as  the  controlling  feature  the  Act  is  regarded 
as  a  police  regulation,  which  can  only  be  en- 
forced in  cases  where  the  state  or  its  citizens 
is  to  receive  a  benefit. 

In  Kansas  this  obligation  is  to  the  state, 
rather  than  to  private  parties. 

mirris  V.  Barris,  5  Kan.  46;  Be  Wheder,  84 
Kan.  99. 

Id  states  where  the  statute  is  regarded  as  a 
]x>llce  regulation,  the  law  looks  to  the  fact 
that  there  are  children  who  must  be  maintained 
and  provided  for.  In  states  where  the  Act  is 
regarded  as  conferring  a  private  right  upon  a 
certain  class  of  mothers,  the  law  looks  to  the 
status  of  the  mother,  and  the  material  question 
is  whether  she  belongs  to  the  particular  class. 
See  IfavYrrth  v.  GiU,  80  Ohio  St.  627;  Peo- 
ple V.  Volkedorf,  112  111.  294;  WiUetts  v.  Jef- 
frtee,  6  Kan.  476. 

It  is  onlv  as  a  police  regulation  that  the  con- 
trol of  children  can  be]  Justified  under  consti- 
tutional limitations. 

Tiedeman,  Pol.  Powers,  p.  554,  §  166. 
Neither  the  fact  that  the  proceeding  is  insti- 
tuted by  a  private  party,  nor  the  fact  that  pri- 
vate parties  receive  benefits  therefrom,  is  of 
any  significance. 

Tiedeman,  Pol.  Powers,  p.  876,  and  au- 
thorities cited. 

The  fact  that  the  state  avails  itself  of  the 
natural  interest  of  the  mother  in  these  pro- 
ceedings does  not  deprive  the  proceeding  of 
its  essential  feature  of  a  police  regulation. 

The  common  law  imposed  the  obligation  on 
the  parent  as  a  duty  to  the  state  to  support 
children,  and  not  as  a  duty  to  the  children. 
If  the  parent  neglects  these'  obligations  he  in- 
curs no  obligation  to  the  child. 

Cooley,  Torts,  p.  89;  WiUetts  v.  Jeffries, 
mpra. 

As  between  wrong-doers  the  law  leaves  them 
as  it  found  them.  At  the  common  law  both 
parents  were  under  the  legal  obligation  to  the 
Slate,  though  not  to  each  other,  to  support 
their  legitimate  children. 
Harris  v,  Harris,  supra. 
And  the  mother  was  under  the  same  obliga- 
tion with  respect  to  her  illegitimate  child;  but 
independent  of  the  statute,  the  father  was  un- 
der no  obligation  either  to  the  mother,  the 
child,  or  the  state  to  support  his  illegitimate 
child. 

Simmons  v.  Bull,  21  Ala.  601,  56  Am.  Dec. 
257. 

The  statute  was  intended  to  place  the  father 
under  the  same  obligation  to  support  his  ille- 

g'timate  child  as  he  was  under  at  the  common 
w  with  respect  to  his  legitimate  child.  He 
was  under  no  legal  obligation  at  common  law 
to  the  mother  to  support  or  aid  in  supporting 
a  legitimate  child,  and  it  was  not  the  purpose 
of  the  Bastardy  Act  to  place  him  under  legal 
obligations  to  the  mother  to  support  an  ille- 
gitimate child. 

Egleson  v.  Battles,  26  Yt.  548,  in  connection 
with  Graham  v.  MonsergJi,  22  Yt.  546,  takes 
the  extreme  ground  that  the  residence  of  the 
mother  and  child  at  the  time  of  the  birth  of 
the  child  is  the  Jurisdictional  fact. 
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Substantially  the  same  doctrine  is  laid  down 
in  Indiana  v.  HeLmer,  21  Iowa,  870;  Bichard- 
son  V.  Burlington  Overseers  of  the  Poor,  83  N. 
J.  L.  192. 

Sutfln  V.  People,  48  Mich.  87,  is  on  "  all 
fours"  with  the  case  at  bar.  In  that  case  the 
court  said:  "The  statute  is  designed  to  meet 
cases  where  the  child  is  a  resident  of  this  state. 
The  benefit  to  the  mother  of  the  child  which 
this  Act  contemplates  is  secondary  only." 

The  Act  being  in  its  essential  nature  a  mere 
exercise  of  the  police  power  of  the  state,  it 
cannot  be  exercised  for  the  benefit  of  those  re- 
siding and  domiciled  in  foreign  nations  or 
other  states. 

Tiedeman,  Pol.  Powers,  p.  878,  and  note; 
Be  Jacobs,  98  N.  Y.  98,  60  Am.  Rep.  636; 
Sedgw.  Stat.  &  Const.  Law,  1874  ed.  p.  448, 
and  note;  Cooley.  Const.  lim.  p.  572;  Potter's 
Dwarr.  Stat.  p.  459. 

A  state  may  have  complete  power  and  luris- 
diction  over  all  persons  and  things  within  its 
boundaries  but  it  cannot  reach  beyond  its 
boundaries  and  into  other  Jurisdictions,  and 
there  aiTect  the  status  of  persons  or  things. 

Amtbaugh  v.  Exchange  Bank  of  Maquoketa, 
88  Kan.  100;  Wells,  Jurisdiction  of  Courts,  §  4. 

This  question  must  always  be  determined  by 
the  state  in  which  the  child  has  its  domicil. 

Whart  Confl.  Laws,  §  249. 

If  the  proceeding  is  to  be  considered  as  one 
for  the  enforcement  of  a  private  right,  the  case 
of  McCarthy  v.  Chicago,  B.  L  A  P.  B,  Co,,  18 
Kan.  46,  is  conclusive  against  the  maintenance 
of  this  action. 

Messrs.'ELsLle  ft  Fife,for  defendant  in  error: 

The  Legislature  when  it  enacted  the  present 
law,  evidently  intended  to  remove  any  restric- 
tions as  to  residents,  by  omitting  the  words 
•'resident  therein." 

McGary  v.  Benington,  41  Ohio  St.  280; 
Kolbe  V.  People,  85  111.  386;  Morris  v.  Ward,  5 
Kan.  244. 

One  of  the  purposes  of  this  law  being  to  pre- 
vent the  child  from  becoming  a  pauper,  it 
seems  that  constructions  placed  upon  the 
exemption  laws  of  our  state  by  this  court 
should  be  here  applied. 

If  the  statute  does  not  restrict  the  exemption 
of  property  for  the  payment  of  debts  to  resi- 
dents, or  to  some  other  particular  class  of  per- 
sons, the  court  has  no  authority  to  make  such 
restrictions. 

Kansas  City,  8t.  J.  dCB.R  Co.  v.  Gough, 
85  Kan.  8;  Missouri  Pae,  B,  Co.  v.  Maltby,  84 
Kan.  130;  Mineral  Point  B.  Co.  v.  Barron,  83 
HI.  865;  Sproul  ▼.  McCoy,  26  Ohio  St  577; 
Lowe  V.  StringTiam,  14  Wis.  222. 

The  right  to  prosecute  the  father  of  a  child 
bom  or  likely  to  be  bom  a  bastard,  is  with  the 
mother  of  the  child,  and  it  is  optional  with  her 
whether  she  will  prosecute  or  not. 

State  V.  Toung,  82  Kan.  296. 

The  proceeding  may  be  settled  by  the  prose- 
cutrix, with  or  without  the  consent  of  the 
county  attorney. 

Kan.  Gen.  Stat.  chap.  47,  §  16. 

The  death  of  the  child  does  not  abate  the 
action,  but  it  may  be  tried  the  same  as  though 
the  child  was  alive,  and  Judgment  given  for 
such  sum  as  the  court  may  deem  Just  and 
proper. 

Kan.  Gen.  Stat  chap.  47,  §  19. 
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The  bastardy  proceedioe  of  HHdoIs  is  simi- 
lar to  that  of  this  state,  and  the  supreme  court 
of  that  state  has  decided  repeatedly,  that  the 
prosecutrix  is  the  only  party  in  interest. 
(Usiog  the  name  of  The  People  as  plaintiff  is 
merely  a  matter  of  form.) 

McCoy  V.  People^  71  IlL  111;  Pwple  v.  Starr, 
50  111.  52;  I^eeman  v.  PeopU,  54  Ul.  162; 
Pease  v.  Hubbard,  87  111.  257;  Mann  y.  People, 
86  111.  467;  Coleman  y.  Frum,  4  111.  878. 

The  object  of  the  Bastardy  Law  of  this  state 
is  not  alone  to  protect  the  public,  but  it  is  to 
enforce,  by  a  stringent  remedy,  the  moral  ob- 
ligation resting  upon  the  father,  to  support  his 
offspring. 

WiUetU  y.  Jeffriet,  6  Kan.  472;  Carter  y. 
Kriee,  9  Ohio  St  406;  Hatoei  y.  Oooktey,  18 
Ohio  242;  Martton  y.  Jenness,  11  N.  H.  156; 
Oleaaon  y.  MePAenon  County  Comrt.  80  Kan. 
58;  State  y.  Zeitler,  85  Minn.  288;  Baker  y. 
ataU,  65  Wis.  50;  Jerdee  y.  8taU,  86  Wis.  170. 

Mesen.  O.  Van  H<M>rbeke  and  M.  P. 
Murray  also  for  defendant  in  error. 

Simpson*  C,  filed  the  following  opinion: 

This  is  a  proceedine  under  the  Bastardy  Act 
The  eyidence  on  benalf  of  the  state  haying 
been  introduced,  the  defendant  elected  to  rely 
on  a  jurisdictional  question  presented  by  the 
eyidence  for  the  state.  This  question  is  wneth- 
er  the  courts  of  this  state  haye  any  jurisdiction 
in  a  case  where  the  mother  and  her  illegitimate 
child  are,  and  always  haye  been,  nonresidents 
of  the  state  of  Kansas.  The  jury  found  spe- 
cially as  follows:  '^1)  Is  Carrie  Vernon,  the 
relator,  a  citizen  of  the  state  of  Kansas?  Ko. 
(2)  Was  the  relator,  Carrie  Yernon,  eyer  a  citi- 
zen of  the  state  of  Kansas?  Yes.  (8)  Was 
the  relator,  Carrie  Vernon,  deUyered  of  a 
bastard  child?  Yes.  (4)  When  was  said  bas- 
tard child  bom?  9  P.  M.,  on  June  1,  1889. 
(5)  Where  was  said  bastard  child  bom?  Car- 
lisle, Clinton  county,  state  of  Illinois.  <6) 
Was  said  bastajd  child  eyer  a  citizen  of  the 
state  of  Kansas?  No.  (7)  When  was  said 
bastard  child  begotten?  September  8,  1888. 
^)  Where. was  said  bastard  child  begotten? 
Kansas  City,  Kansas.  (9)  Was  the  relator, 
Carrie  Vernon,  born  in  the  state  of  Illinois? 
Yes.  (10)  Has  the  relator,  Carrie  Vernon,  al- 
ways resided  in  the  state  of  Illinois,  except 
when  temporarily  absent?  No.  (11)  Where 
does  the  said  relator,  Carrie  Vernon,  now  re- 
side? Carlisle,  Clinton  county,  state  of  Illi- 
nois. (12)  Has  said  bastard  child  eyer  since  its 
birth  been  a  resident  and  citizen  of  the  state  of 
Illinois?    Yes." 

After  the  jury  had  returned  these  special 
findlDgs  the  defendant  below  made  a  motion  to 
set  aside  the  answers  to  questions  Nos.  2  and 
10  on  the  ground  that  said  answers  were  whol- 
ly unsupported  by  eyidence.  This  motion  was 
sustained  and  said  answers  set  aside.  The 
jurisdictional  Question  is  raised  by  motion  to 
discharge  the  aefendant,  by  instructions  asked 
and  refused,  and  by  the  motion  for  a  new 
trial.  The  district  court  adjudged  the  defend- 
ant to  be  the  father  of  the  bastard  child,  and 
that  he  may  be  charged  with  its  maintenance 
and  education,  and  ordered  the  defendant  to 
pay  into  court  the  sum  of  l;i,200  for  that 
purpose,  in  definite  sums,  at  stated  periods. 

1.  The  first  question  to  be  considered  is  the 
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object  to  be  accomplished  and  the  results  to  be 
attained  by  proceedings  under  the  Bastardy 
Act  of  this  state.  These  things  haye  been  the 
subject  of  some  comment  hj^  this  court.  The 
act  itself  is  a  strange  admixture  of  crimioal 
process  and  ciyil  procedure,  but  has  been  cla^ 
ified  as  a  ciyil  proceeding.  The  power  exer- 
cised by  the  Legislature  in  the  passage  of  the 
Act,  and  the  proceedings  to  be  taken  under  it, 
can  be  traced,  on  the  one  hand,  to  the  polios 
power  of  the  state,  and  on  the  other  as  confer- 
ring personal  benefits  to  priyate  parties.  The 
title  to  the  Act  is  somewhat  suggest  iye  of  iti 
objects  and  purpose.  It  is,  "An  Act  Provid- 
ing for  the  Maintenance  and  Support  of  Ille- 
gitimate Children."  In  the  case  of  Re  WheeL- 
er,  84  Ejin.  96,  it  is  said  by  this  court  that  "tbe 
charge  of  maintenance  and  education,  while  it 
is  in  the  nature  of  a  dyil  obligation,  and  im- 
posed in  a  proceeding  which  is  essentially  civil, 
though  criminal  in  form,  is  not  based  upon 
contract,  either  expressed  or  implied."  This 
means  that  the  proceeding  is  stricUy  a  statutory 
one,  and  whateyer  rights  are  created  orobli^- 
tions  imposed  are  by  reason  of  tbe  express 
terms  of  the  statute.  The  court  also  sa^s: 
"It  is  the  duty  of  the  father  to  make  proyisioa 
for  the  support  of  his  illegitimate  offspring." 
That  is,  the  moral  obligation  is  made  a  legal 
duty  by  the  words  of  this  statute.  The  court 
proceeds:  "To  compel  him  to  assist  in  tbe 
maintenance  of  the  fruit  of  his  immoral  act, 
and  to  indemnify  the  public  against  theburJeo 
of  supporting  the  child,  is  the  purpose  of  tbe 
proceeding  in  bastardy."  The  case  of  Mvtur 
y.  Stewart,  21  Ohio  St.  853,  is  cited  to  support 
the  decision.  That  case  declares  "that  a  pro- 
ceeding in  bastardy  is  not  a  suit  to  recover  a 
sum  of  money  owed  from  Uie  defendant  to  tbe 
complaining  party.  The  liability  sought  to  be 
enforced  is  not  founded  upon  contract,  express 
or  implied,  but  originates  in  the  wrongful  act 
of  the  defendant,  against  the  consequences  of 
which  the  statute  is  designed  to  protect  tbe 
public."  Ex  parte  CottreR,  18  Neb.  19S,  is 
cited,  and  that  case  says:  "The  proceeding  Is 
properly  a  police  regulation,  requiring  the 
putative  father  to  furnish  maintenance  for  tbe 
support  of  his  child,  and  to  indemnify  the  pub- 
lic against  liability  for  its  support." 

Au  the  books  abound  in  such  expressioD. 
It  seems,  therefore,  that  bastardy  Acts,  such  as 
ours,  convert  the  moral  obligation  of  tbe 
father  of  an  illegitimate  child  to  support  it 
into  a  legal  duty,  enforceable  in  the  courts. 
Various  states  prescril)e  different  forms  of  pro- 
cedure to  enforce  this  duty;  but  in  all  stares,  so 
far  as  we  have  read  the  Reports  of  their  final 
tribunals,  the  ayowed  purpose  of  these  Acts 
is  to  prevent  the  child  from  becoming  a  pub- 
lic charge  to  the  county,  township  or  dis- 
trict in  which  the  mother  resides.  TTjw 
is  generally  accomplished  by  a  provisioa 
that  the  mother,  if  she  be  a  proper  person 
and  is  in  charge  of  the  child,  or,  if  she  be 
not,  then  some  person  who  is,  be  paid  certain 
sums  at  definite  periods.  And  the  amounts 
pkid,  the  times  at  which  paid,  and  to  whom 
paid,  are  all  q^uestioos  to  be  determined  bv  tbe 
court.  If  this  is  the  inducing  cause  and  sole 
purpose  of  the  legislatiye  Act,  there  is  much 
reason  to  call  it  an  exercise  of  the  police  power 
of   the  state,  and  the  public  charge  to  be 
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guarded  against  could  not  occur  without  the 
child  WAS  a  resident  of  the  state.    In  any  view 
the  mother  is  beDefited,  because,  so  far  as  the 
father  is  compelled  to  contribute  to  the  main- 
tenance and  education  of  the  child,  she  is 
relieved  from  expense.    If  she  has  not  the  cus- 
tody of  the  child,  or  is  adjudged  to  be  not  a 
proper  person  to  have  the  custody,  yet  she  is 
relieved  from  a  legal  obligation  to  the  extent 
that  support  is  given  the  d^ild  by  the  putative 
father.    Hence,  it  seems  to  follow  from  such  a 
construction  that  the  primarv  object  of  a  bas- 
tardy Act  is  to  relieve  the  puDlic  of  the  charge 
and  support  of  an  illegitimate  child,  and  that 
the  benefits  derived  by  the  mother  from  the 
enforcement  of  the  law  are  only  incidental. 
These  proceedings  do  not  bar  or  interfere  with 
lier  right  of  jpersonal  action  a^inst  the  father 
for  the  injuries  done  her.    If  that  is  the  pri- 
mary object  of  a  bastardy  Act,  it  can  only 
operate  within  the  boundaries  of  the  state  in 
which  it  originates.    If  the  child  is  a  nonresi- 
dent, no  municipality  of  this  state  could  be 
made  chargeable  with  its  maintenance.    This 
is  too  plain  to  require  elaboration.    The  case 
of  Sutjin  V.  PeopUy  43  Mich.  87,  is  one  strongly 
in  point.    It  holds  that  **  the  main  purpose  of 
tho  Michigan  Bastardy  Act  Is  to  indemnify  the 
public  for  the  support  of  the  child,  and  it  does 
not  apply  to  cases  where  the  child  lives  out  of 
the  BitLte,  even  Uxough  it  was  begotten  within 
the  state."    The  court  says:    "The  proceed- 
ings under  this  Act  are  purelv  statutory.    They 
are  partly  for  the  benefit  of  the  complainant, 
and  may  be  instituted  in  her  name,  and  partly 
for  the  purpose  of  indemnifying  the  public, 
and  may  be  instituted  in  the  name  of  the 
people.    The  warrant  may  be  executed  in  any 
part  of  the  state:  and  if  upon  the  trial  the 
defendant  is  found  guilty,  he  shall  be  adjudged 
to  be  the  father  of  the  child,  and  shall  stand 
chargeable  with  the  maintenance  thereof,  with 
the  assistance  of  the  mother,  in  such  manner 
as  the  court  shall  order.    The  person  so  ad- 
judged to  be  the  father  shall  give  bond  to  the 
superintendents  of  the  poor  of  the  county, 
with  suflScient  sureties,  to  the  satisfaction  of 
the  court,  to  perform  such  order,  and  also  to 
indemnify  the  county  which  might  he  charge- 
able with  the  maintenance  of  such  child.    Tiie 
mother  and  superintendents  respectively  may 
recover  from  the  defendant  anv  sum  of  money 
which  ought  to  have  been  pafd  them  respect- 
ively in  pursuance  of  such  order  of  the  court; 
and  the  superintendents  are  given  power  to 
compromise  and  arrange  with  the  father  rela- 
tive to  the  support  of  such  child,  and  there- 
upon to  discharge  him  from  all  liability  for 
the  support  of  such  bastard.     It  seems  very 
clear  huleed,  from  these  several  provisions, 
that  the  support  of  the  bastard  child,  and 
thereby  to  pi^event  its  becoming  a  charge  upon 
the  public,  is  the  primary  object  and  purpose 
of  the  Act.    In  so  far  as  the  putative  father  is 
required  to  contribute  to  its  support  it  is  a 
benefit  to  the  mother;  but  for  the  performance 
of  such  order  a  bond  is  given  to  the  superin- 
tendents of  the  poor,  and  to  indemnif  v  the 
county  which  might  be  chargeable  with  the 
maintenance  of  the  child.    These  two  things 
go  hand  in  hand  together.    Where  the  mother 
and  child  are  actual  residents  of  another  state, 
or  of  a  foreign  country,  it  surely  could  not 
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have  been  intended  that  the  bond  to  the  super- 
intendents would  be  for  the  indemnity  of  the 
county  where  the  mother  and  child  resided; 
nor  could  it  have  been  intended  to  meet  a  con- 
tingency that  might  never  happen,  by  a  change 
of  residence  to  the  county  in  this  state  where 
the  proceedings  were  instituted,  or  any  county 
into  which  the  parties  might  come.  The  stat- 
ute is  designed  to  meet  cases  where  the  child 
is  a  resident  of  this  state,  and  cannot  be  held 
applicable  to  cases  like  the  present  The  ben- 
flt  to  the  mother  of  the  child  which  this  Act 
contemplates  is  secondary  only.  She  may 
have  her  personal  action  against  the  father  of 
the  child  for  her  injuries,  and  the  proceedings 
under  this  Act  would  be  no  defense  in  such 
an  action." 

In  the  case  of  Graham  v.  Mons&rffh,  22  Yt. 
548,  Redfleld,  J,,  speaking  for  the  court,  says: 
'"Hiis  is  a  complaint  and  proceeding  under 
the  statute  in  regard  to  bastards  and  bastardy. 
The  important  facts  admitted  on  the  record 
are  that  the  child,  which  is  confessedly  not 
legitimate,  was  begotten  and  bom  out  of  the 
state,  and  the  parties  never  resided  in  the  state, 
the  mother  only  being  temporarily  here  at  the 
time  the  proceedings  were  instituted.  The 
child  resided,  or  was  in  the  keeping  of  a  family 
which  resided,  in  Derby,  in  this  state,  at  the 
time  of  the  trial.  The  courts  are  well  agreed 
that  a  proceeding  for  the  purpose  of  afiSliating 
a  bastard  child  and  compelling  aid  from  the 
father  in  its  support,  is  in  its  nature  confined 
to  causes  of  action  accruing  within  the  state. 
The  remedy  is  a  peculiar  one,  and  given  and 
regulated  exclusively  by  statute,  and  has  no 
fair  or  reasonable  application  to  causes  of 
action  accruing  out  of  the  state;  and,  if  we 
allow  a  case  which  accrued  in  a  neighboring 
state  or  province  to  be  brought  into  our  courts, 
we  could  not  exclude  such  a  case  coming  from 
Japan,  or  Farther  India,  or  Kamschatka.  Or, 
if  we  admit  such  cases  to  come  into  our  courts 
from  countries  where  similar  laws  exist,  we 
must,  equally,  from  countries  where  no  such 
laws  exist,  and,  for  aught  we  can  perceive, 
from  those  countries  where  polygamy  is  al- 
lowed to  the  fullest  extent.  We  should  thus 
be  liable  to  become  engaged  in  a  species  of 
knight-errantry,  in  a  ludicrous  attempt  to  re- 
dress the  wrongs  and  regulate  the  police  of 
other  countries  in  matters  which  very  little 
concern  us.  The  truth  is,  the  proceeding  is 
altogether  a  matter  of  internal  police,  and  in 
its  very  nature  as  exclusively  local  as  is  the 
administration  of  criminal  justice.  It  is  not 
necessary  here  to  consider  how  far  the  case  of 
a  woman  bona  fide  coming  into  this  state  to 
reside,  before  the  birth  of  the  child,  might 
merit  a  different  consideration.  It  is  suppos- 
able,  too,  that  should  the  birth  of  such  a  child 
occur  during  the  temporary  absence  of  the 
mother  from  the  state,  with  Uie  continuance  of 
the  animu8  revertendi,  she  might  on  her  return 
to  the  state  be  entitled  to  proceed  against  the 
father  under  these  statutes."  This  case  is  ex- 
pressly afiSrmed  by  an  opinion  of  Redfleld,  Ch, 
J.,  in  Egleaon  v.  BaUUs,  26  Vt.  548. 

The  case  of  State  v.  Helmer,  21  Iowa,  870,  is 
one  in  which  an  action  was  commenced  on  the 
transcript  of  a  judgment  in  a  bastardy  pro- 
ceeding in  the  state  of  Indiana,  in  Linn  county, 
in  the  state  of  Iowa.    An  exemplified  copy  of 
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tlie  Judgment,  duly  anthenticated,  was  all  the 
eyldeDce  introduced  at  the  trial.  There  was 
an  objection  to  the  sufficiency  of  the  evidence, 
and  the  Supreme  Court  of  Iowa,  by  Cole, 
J.^  says:  '*It  is  claimed  that  the  subject- 
matter  of  the  action  is  one  of  merely  local 
police  regulation  in  the  state  of  Indiana,  under 
its  laws,  and  that  it  is  not  competent  for  the 
courts  of  another  state  to  undertake  its  enforce- 
ment. There  is  much  of  truth  in  the  legal 
proposition  upon  which  this  claim  rests,  but 
the  error  is  in  its  application.  If  the  mother  of 
the  bastard  child,  begotten  and  bom  in  the  state 
of  Indiana,  had  come  to  Iowa  and  sought  by 
legal  proceedings  to  compel  the  defendant,  its 
father,  to  support  it,  and  to  give  bond  therefor, 
and  otherwise  comply  with  the  requirements  of 
the  statutes  of  Indiana,  the  answer  of  the  defend- 
ant that  the  subject-matter  of  such  action  was 
one  of  merely  local  police  regulation  of  Indiana, 
not  enforceable  in  this  state,  would  have  been 
conclusive  and  amount  to  a  complete  defense. 
Graham  v.  Mohsergh,  23  Vt  543.  Such  an 
action  can  no  more  be  sustained  beyond  the 
limits  of  the  sovereignty  within  which  it  arose 
than  can  an  action  for  any  other  penalty  pro- 
vided by  statute  of  such  sovereignty  for  the 
wrongful  act  of  a  defendant  therein.  Both  are 
alike  matters  of  local,  internal  police,  and 
enforceable  alone  by  the  sovereignty  making 
the  regulation  and  providing  the  penidty.  But 
where  the  local  jurisdiction  has  attached,  and 
the  courts  of  that  state  or  sovereignty  have 
properly  taken  cognizance  of  the  matter  and 
rendered  judgment  for  such  penal^,  such 
ludgment  is  entitled  to  'full  faith  and  credit' 
in  everv  other  state." 

In  the  case  of  Bichardaon  v.  Burlington 
(hergeert  of  Poor,  88  N.  J.  L.  IdO,  it  is  held 
that  a  bastard  child  whose  mother  before  its 
birth  moved  out  of  the  state,  and  who.  with 
her  child,  has  ever  since  continued  to  reside  in 
another  state,  is  not  chargeable  upon  anv  town- 
Bhip  in  this  state.  At  common  law,  the  duty 
of  supporting  the  bastard  child  is  upon  the 
mother,  and  not  on  the  father.  The  father 
cannot  be  held  liable  to  contribute  to  its  sup- 
port, except  as  made  so  by  statutory  proceed- 
ings; and  hence  it  is  held  by  another  line  of 
decisions  that  the  principal  reason  for  the 
existence  of  the  statute  is  to  make  the  moral 
obligation  of  the  putative  father  to  support  the 
illegitimate  child  a  legal  duty;  and  this  is  done 
for  the  benefit  of  the  child,  and  not  the  mother. 
Carter  v.  Krise,  9  Ohio  St.  406;  Perkins  v. 
MobletL  4  Ohio  St.  669;  Musser  v.  Stewart,  21 
Ohio  St.  856;  CottreU  v.  State,  9  Neb.  126. 

In  the  case  of  McQary  v.  Bevin0on,  41  Ohio 
fit.  280,  the  court  says:  ''The  Bastardy  Act 
of  February  2.  1824  (Swan's  Stat.  124),  pro- 
vided *  that  on  complaint  made  to  any  justice 
of  the  peace  in  this  state,  by  any  unmarried 
woman  resident  therein,'  the  justice  should 
issue  his  warrant  for  the  arrest  of  the  accused. 
This  statute  in  terms  required  that  the  com- 
plainant should  be  a  resident  of  the  state. 
Dubsequent  sections  of  the  statute  provided  for 
giving  bond  to  the  trustees  of  the  township  in 
which  the  child  was  born,  conditioned  that  it 
shall  not  become  a  township  charge.  In  1878 
(70  Ohio  Law,  111),  this  statute  was  so  changed 
as  to  provide '  that  when  any  unmarried  woman 
who  has  been  delivered  of,  or  who  is  pregnant 
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with,  a  bastard  child,  shall  make  complaint 
thereof,  in  writing,  under  oath,  before  a  justice 
of  the  peace,'  the  justice  shall  issue  his  warrant 
for  the  arrest  of  the  accused.    And  the  second 
section  provided  that  when  the  person  accused 
was  arrested  and  brought  before  the  justice  a 
compromise  might  be  made  by  the  complain- 
ant and  the  accused,  and  that  when  '  the  party 
accused  shall  pay  or  secure  to  be  paid  to  the 
complainant  such  sum  of  money  or  other  prop- 
erty as  she  may  agree  to  receive  in  full  satis- 
faction, and  shall  further  give  bond  to  the 
trustees  of  the  township  in  which  such  com- 
plainant shall  reside,  conditioned  to  save  such 
township  free  from  all  charges  towards  the 
maintenance  of  said  child,  the  justice  shall  dis- 
charge the  party  accused  out  of  custody.'    The 
fourui  section  of  this  Act  preserves  the  local 
nature  of  the  proceeding  by  the  provision  that 
in  a  certain  case  the  justice  may  bind  the 
accused  in  a  recognizance  to  appear  at  the 
neict  term  of  the  court  of  common  pleas,  in  a 
sum  not  less  than  three  hundred  dollars  nor 
more  than  six  hundred  dollars,  for  the  benefit 
of  the  township  in  which  such  bastard  child 
shall  be  born,  to  answer  such  accusation.    The 
second,  third  and  fourth  sections  of  this  Act 
are  similar  to  corresponding  sections  of  the 
Act  of  1824;  and,  while  the  requirement  that 
the  complainant  shall  be  a  resident  of  the  state 
is  left  out  of  the  first  section,  the  local  features 
of  the  Act  in  other  respects  remain.    The 
Revised  Statutes  (sections  5614-6638)  have  none 
of  the  local  features  of  the  older  statutes.    The 
complaint  may  be  made  by  an  unmarried  wom- 
an who  has  been  delivered  of,  or  who  is  pregnant 
with,  a  bastard  child.    All  recognizances  for 
the  appearance  of  the  accused  party,  and  all 
security  for  the  maintenance  and  support  of  the 
child,  are  required  to  be  given  for  the  benefit 
of  any  county,  township  or  municipal  corpora- 
tion within  the  state  in  which  such  bastard  child 
may  become  a  charge.    This  radical  change 
of  a  statute  which  authorized  a  proceeding  to 
be  commenced  only  by  a  resident  of  the  state, 
and  in  which  many  of  the  objects  of  the  pro- 
ceeding were  for  the  benefit  of  the  township  in 
which  the  mother  resided  or  11  which  the  child 
was  born,  into  a  proceeding  without  limitation 
as  to  residence  of   the  complainant,  and  in 
which  the  remedies  provided  are  for  any  local- 
ity that  may  become  interested  in  the  support 
of  the  child,  has  enlarged  its  application  to  any 
case  in  which  jurisdiction  of  the  defendant  or 
his  property  may  be  had  within  the  state. 
Casting  off  the  limitations  that  formerly  aur- 
round^  the  proceeding  is  only  followinir  the 
changes  in  the  statutes.    Residence  in  the  state 
when  the  cause  of  action  arose  or  when  pro- 
ceedings are  commenced,  is  not  necessary  to 
maintain  any  other  kind  of  action  or  proceed- 
ing.    In  many  cases  the  same  action  or  pro- 
ceeding  may  be   maintained   in   any  slate, 
depending  altogether  on  what  the  fact  is  as  to 
the  place  where  the  defendant  may  be  sum- 
moned, or  jurisdiction  otherwise  acquired  of 
the  person.    If  the  complainant  in  bastardy, 
although  the  child  was  begotten  and  horn  io 
another  state,  and  the  mother  and  child  still 
remain  residents  of  such  state,  can,  by  coming 
into  this  state,  get  jurisdiction  of  the  defendaot 
under  our  statute,  there  is  nothing  in  the  s(at- 
tutes,  nor  in  the  reason  or  purpose  oi  the  pro- 
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ceedinff,  to  binder  her  from  maintaiBiDg  the 
proceeding  here." 

In  minoia,  in  the  case  of  Kolbe  v.  People,  85 
DL  336,  it  is  said:  "This  is  a  proceeding 
under  our  statute  on  the  subject  of  bastardy. 
The  child  was  begotten  in  Missouri,  where  the 
complainant,  the  putative  father,  then  resided. 
When  near  the  time  of  the  confinement  of  the 
mother,  the  putative  father  removed  to  the 
state  of  Illinois.  The  mother,  while  pregnant, 
came  into  the  state  of  Illinois,  and  into  the 
county  where  the  putative  father  was  found, 
and  instituted  the  proceedings  before  a  justice 
of  the  peace  of  that  county.  The  case  came 
in  regular  course  before  \he  circuit  court, 
where  judgment  was  rendered  against  the 
putative  father.  He  appeals  to  Qiis  court 
Appellant  insists  that  the  circuit  court  erred  in 
refusing  to  dismiss  the  proceeding  for  want  of 
bond  for  costs.  The  statute  requiring  bond 
for  costs  is  not  applicable  to  a  proceeding  of 
this  kind;  and,  if  it  were,  the  application,  not 
having  been  made  before  the  justice  of  the 
peace,  comes  too  late.  The  ruling  was  right. 
A  graver  question  is  presented  by  the  objection 
that  the  complainant  waa'not  a  resident  of  the 
state  of  Illinois,  and  never  has  been.  It  is 
strenuously  insisted  that  this  statute  was  en- 
acted in  the  interest  of  the  public,  and  for  the 
protection  of  the  proper  county  aj^ainst  its  lia- 
bility to  the  expense  of  maintaining  the  child 
as  a  pauper.  The  language  of  the  statute  is 
broad,  and  contains  no  express  limitation  of 
the  kind  insisted  upon.  The  case  is  certainly 
within  the  letter  of  the  law.  The  majority  of 
the  court  do  not  feel  at  liberty  to  hold  that  the 
operation  of  the  statute  is  umited  in  this  re- 
spect by  such  implication.  While  the  statute 
ts  in  the  interest  of  the  public,  in  some  respects, 
still  the  main  purpose  of  the  statute  seems  to 
be  to  compel  the  father  of  a  bastard  child  to 
bear  part  of  the  burden  of  its  support.  In  this 
the  mother  Is  chiefly  interested.  We  think  the 
proceeding,  as  it  is,  was  authorized  by  the  stat- 
tute.  The  judgment  is  therefore  affirmed." 
This  case  is  afiSrmed  in  the  case  of  Minge  v. 
Feople,  111  m.  98.  In  EauMneT.  PeopUfi^JH. 
198,  the  court  declares  that  "the  foundation 
of  the  action  is  not  to  punish  the  defendant  for 
an  immoral  or  an  unlawful  act,  but  to  compel 
a  father  to  contribute  to  the  support  of  his  off- 
spring. If  the  sole  obiect  of  the  Act  is  to  com- 
pel a  father  to  support  his  illegitimate  child,  it 
must  be  that  the  action  is  transitory,  and  not 
local,  and  that  it  could  be  maintained  in  any 
jurisdiction  within  which  the  putative  father 
can  be  found." 

The  case  of  Duffles  v.  State,  7  Wis.  672,  pro- 
ceeds upon  a  theoiT  somewhat  different  from 
the  other  cases  before  cited.  The  court  says: 
"This  was  a  complaint  and  proceeding  insti- 
tuted under  chapter  31  of  the  Kevised  Statutes, 
in  regard  to  the  support  of  bastards.  The  tes- 
timony in  the  case  showed  that  the  child  was 
begotten  in  the  town  of  Dover,  in  the  countv 
of  Kacine,  and  that  the  [mother  went  to  Illi- 
nois, and  was  residing  in  Bloomingdale,  in 
that  state,  at  the  birth  of  the  child,  and  con- 
tinued to  reside  there  until  the  child  was  two 
vears  old,  when  she  returned  to  this  state,  and 
Instituted  this  proceeding  for  the  purpose  of 
affiliating  a  bastard  child  and  compelling  the 
father  to  aid  in  its  support     It  is  now  insisted 
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by  the  counsel  for  the  plaintiff  in  error  that 
the  settlement  of  the  child  is  in  Illinois,  and 
that  this  proceeding  will  not  apply  to  a  case 
when  the  mother  was  residing  in  another  state 
at  the  time  of  the  birth  of  the  child.  In  sup- 
port of  this  position,  we  have  been  referred  to 
the  cases  of  GraJuim  v.  Monsergh,  22  Yt.  548; 
Egleatm  v.  JBatOes,  26  Yt.  548.  The  obligation 
of  the  father  to  support  a  bastard  child  grows 
out  of  the  paternal  relation  existing  between 
him  and  such  child;  and  we  therefore  deem  it 
quite  immaterial,  so  far  as  his  obligation  and 
duty  are  concerped,  whether  the  child  is  bom 
out  of  the  state  or  not.  The  object  of  the  stat- 
ute is  to  save  the  public  from  tbe  burden  of 
supporting  illegitimate  children,  by  compelling 
the  lather  to  provide  for  their  maintenance.  U 
is  the  father's  duty  to  support  his  children,— 
legitimate  or  illegitimate;  and,  because  be  is 
likely  to  neglect  it  in  the  latter  case,  tbe  law 
enforces  the  obiiiration  by  proceedings  under 
bastardy  Acts.  This  is  the  ground  upon  which 
these  statutes  are  founded.  What  difference 
can  it  make  to  any  county  or  town  in  this 
state  which  is  about  to  be  burdened  with  the 
support  of  an  illegitimate,  pauper  child» 
whether  the  child  was  begotten  and  bom  in  such 
county  or  town,  or  in  England  or  Gkfrmanyt 
If  the  father  is  within  the  state,  where  he  can 
be  held  amenable  to  our  laws,  and  in  a  town 
or  county  where  the  child  is  likely  to  become 
a  charge,  it  is  right  and  proper  that  he 
should  support  his  own  offsprmg,  and  the  law 
will  compel  him  to  do  so.  The  accident  of 
the  birthplace  of  such  child  ought  not  to  be 
permitted  to  affect  this  general,  universal  obli- 
^tion  growing  out  of  the  paternal  relation. 
We  are  therefor  unable  to  concur  in  the  rea- 
soning of  the  courts  in  Yermont,  where  it  has 
been  held  that  a  bastard  child  bom  out  of  the 
state,  its  mother  at  the  time  having  no  domicil 
in  the  state,  cannot  be  affiliated,  or  its  main- 
tenance charged  upon  the  father,  under  the 
Bastardy  Act 

It  seems  to  us,  from  a  careful  reading  and 
comparison  of  these  various  decisions,  that 
they  are  greatly  controlled  by  tbe  views  of  the 
different  courts  as  to  tbe  main  object  and  pur- 
poses of  their  various  statutes.  The  courts 
that  hold  that  the  principal  object  of  the  stat- 
ute is  to  prevent  illegitimate  children  from  be- 
coming a  charge  say  that  the  proceedings  are 
local,  while  the  other  courts,  that  hold  the 
purpose  of  the  statute  to  be  to  convert  the 
moral  obligation  into  a  legal  duty,  sa^  they 
are  transitory.  When  the  question  is  historic- 
ally examined,  it  will  be  found  that  originally 
the  overseers  of  the  poor  were  alone  em- 
powered to  commence  and  maintain  such  pro- 
ceedings. But  the  universal  tendency  has 
been,  in  all  this  legislation,  everywhere,  to 
^aduftlly  give  to  the  mother  the  sole  power  to 
mstitute  these  proceedings,  and  the  practical 
result  of  such  a  tendency  is  to  accomplish  all 
the  purposes  contemplated.  The  enforcement 
of  the  statute  by  the  mother  protects  both  the 
municipality  from  the  burden,  and  mnkes  the 
putative  father  contribute  material  aid  to  the 
mother  in  the  maintenance  and  education  of 
their  illicit  offspring.  Our  legislation  has  par- 
taken very  largely  of  this  tendency.  It  seems 
that  such  proceedings  can  be  instituted  alone 
on  the  complaint  of  the  mother.    The  money 
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Is  to  be  paid  to  her,  without  it  appears  that  she 
is  an  improper  person.  She  cau  at  any  time 
dismiss  tbe  suit,  if  she  enters 'of  record  an  ad-  j 
mission  that  provision  has  been  made  for  the 
maintenance  of  the  child  to  her  satisfaction. 
Such  an  entry  is  a  bar  to  all  other  prosecutions 
for  the  same  cause  and  purpose.  Sections  19 
and  21  of  the  Act  seem  to  be  conclusive  against 
tbe  view  that  the  sole  purpose  of  the  proceed- 
ing is  to  protect  the  public;  for  they  provide 
that  "in  case  of  the  death  of  tbe  putative 
father  of  such  child  the  right  of  action  shall 
survive  against  his  personal  representatives, 
and  the  death  of  the  bastard  child  shall  not 
cause  the  abatement  of  the  proceedings."  If 
tbe  sole  or  principal  object  of  the  statute  is  to 
protect  the  public  from  the  maintenance  of  the 
child,  the  proceedings  would  abate  with  the 
death;  for  with  the  death  the  necessity  for 
the  statute  would  cease  to  exist.  Very  strong 
support  of  this  view  is  found  in  the  Act  re- 
pealed by  the  statute  we  are  now  considering. 
The  Act  repealed  (Laws  1859,  chap.  10.)  pro- 
vided that  on  complaint  of  an^  woman,  resi- 
dent in  this  territory,  the  putative  father  of  a 
bastard  child  could  be  arrested,  and  if  the 
accused  would  pay,  or  secure  to  be  paid,  to  the 
woman,  such  a  sum  of  money  as  she  would 
agree  to  receive  in  satisfaction,  and  would  give 


bond  to  the  trustee  of  the  township  in  which 
said  complainant  shall  reside^  conditioned  to 
save  such  township  free  from  all  charges  for 
the  maintenance  of  the  child,  then  the  accused 
shall  be  discharged.  Another  section  provides 
that  if  the  woman  neglects  to  bring  a  suit  for 
the  maintenance  of  the  child,  or  commences  a 
suit  and  fails  to  prosecute  it  to  a  final  judg- 
ment, the  township  trustees  may  bring  such  a 
suit.  Under  the  Act  now  in  force,  the  unmar- 
ried woman,  who  is  now  alone  empowered  to 
commence  proceedings,  is  not  required  to  he  a 
resident.  Neither  does  the  Act  authorize  any 
county  or  township  interference  with  the  pro- 
ceedings at  any  sta^^,  but  gives  the  mother 
the  sole  right  to  institute,  control,  and  dismiss 
the  action.  We  are  forc^  to  the  conclusion 
that  if  the  putative  father  of  a  bastard  child  is 
a  resident  of  this  state  the  mother  can  institute 
proceedings  against  him  under  our  statute, 
even  if  the  mother  and  child  are  residents  of 
any  other  state. 

We  recommend  that  the  Judgment  ef  the  Die- 
triet  Court  of  Wyandotte  eourUy  he  affirmed. 

Per  Curiam: 

Ititeo  ordered. 

All  the  Justices  concur. 

Rehearing  denied. 
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Mary  H.  BARRETT,  Beept, 

V, 

William  H.  PALMER  et  a/.,  Appte. 

State  poiirts  have  JvriBdictioii  of  an  ae- 
tion  of  trespass  quare  dausnm  fie*effit 

In  respect  to  limd  ceded  by  the  state  to  the  United 


States  and  leased  by  the  latter  to  a  private  pei^ 
son  until  Oongrees  has  made  new  rogolatiooi 
touching  the  admlnistnitlon  of  Juattoe  In  civil 
cases  arising  therein. 

(October  4,  ISOBJ 

APPEAL  by  defendants  from  a  Judgment 
of  the  General  Term  of  the  Oity  Court  of 


NOTB.— Sfote  lurUdiction  over  landB  of  the  Uniled 
Stales  within  the  state. 

A  military  reservation  of  which  tbe  United  States 
owned  the  fee  at  the  time  of  the  admission  of  Kan- 
sas is  subject  to  the  Jurisdiction  of  the  state  courts 
in  respect  to  the  crime  of  murder  committed  on 
such  reservation,  the  express  exceptions  of  the 
lands  of  the  Indian  tribes  and  of  the  power  to  tax 
lands  of  the  United  States  and  of  the  Indians  show 
that  there  was  no  intent  to  exclude  tbe  state  Juris- 
diction in  other  respects.  United  States  v.  Stahl, 
IWoolw.  192. 

So  the  tacit  acquiescence  of  the  state  of  New 
Torlc  in  the  occupation  by  United  States  troops  of 
Ft.  Nia^ra  which  had  been  continuously  garri- 
soned by  the  United  States  since  its  surrender  by 
Great  Britain,  but  had  never  been  ceded  to  the 
United  States  by  the  state,  did  not  oust  the  state 
of  Jurisdiction  over  the  crime  of  murder  committed 
in  tbe  grarrlson  by  one  soldier  upon  another.  Peo- 
ple V.  Godfrey,  17  Johns.  285. 

But  a  state  court  has  no  Jurisdiction  of  the  crime 
of  murder  committed  on  land  purchased  by  the 
United  Statues  with  tbe  consent  of  tbe  state  Leflris- 
lature  for  the  purpose  of  fortifications  as  provided 
in  tbe  Constitution  of  the  United  States,  art.  1, 
which  declares  that  Ck)nRrre88  shall  have  power  to 
exercise  exclusive  legislation  over  the  territory 
(not  more  than  10  miles  square)  held  as  th3  seat  of 
government,  and  to  exercise  like  authority  over 
lands  purchased  for  forts,  etc.,  with  consent  of  the 
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state  Legislatures.  United  States  v.  OomeU,  2  Ma- 
son, 60. 

The  provision  on  ceding  land  to  the  United  States 
for  a  government  reservation  that  process  eivll  or 
criminal  issued  under  the  authority  of  the  state 
may  be  executed  within  the  limits  of  the  land  so 
ceded  does  not  give  the  state  courts  Jurisdiction  of 
an  offense  conunited  withlnauch  territory-  United 
States  V.  Meagher,  87  Ped.  Bep.  87S. 

The  same  decision  In  substance  was  made  fin  Oom. 
V.  Clary,  8  Mass.  72,  in  which  it  is  said  that  offenses 
committed  within  tbe  territory  thus  oeded,  al- 
though  on  condition  thatoivii  and  criminal  process 
might  be  served  therein,  do  not  constitute  offenses 
against  the  laws  of  the  commonwealth  and  are  not 
punishable  by  its  courts  unless  Congress  shall  give 
them  Jurisdiction  thereof. 

An  Act  ceding  to  the  United  States  certain  lands 
for  a  national  cemetery  giving  exclusive  Jurisdic- 
tion over  them  for  burial  purposes  ^  with  tbe 
premises  thereto  attached  for  oificers*  and  soldiers' 
quarters  and  for  guards,"  with  a  provision  that 
the  state  retains  Jurisdiction  **80  far  as  to  punish 
offenders  against  this  law^  is  as  to  the  adjacent 
premises  a  cession  for  temporary  purposes,  and 
does  not  exclude  the  power  of  the  state  to  punish 
offenses  in  the  ceded  territory  except  when  the 
land  is  actually  occupied  by  the  United  States  by 
officers,  keepers,  guards,  or  soldiers  for  the  pur- 
poses connected  with  the  cemetery.  But  the  stats 
has  no  Jurisdiction  of  a  crime  of  selling  liquoia  al- 
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BrooklyB  afflrmfofr  a  JiKlgment  of  tbe  Trial 
Term  in  favor  of  plaintiff  in  aD  action  brought 
to  recover  damages  for  an  alleged  trespass 
^lare  clatuumf regit.    Affirmed. 

Tbe  facts  sufficiently  appear  in  the  opinion. 

Menrs.  Henry  DeWitt  and  BL  L. 
Towns,  for  appellant: 

Tbe  plaintifrs  action  being  tretpaas  guare 
Haumm  fregit  concerning  lands  in  the  terri- 
tory of  the  United  States,  this  court  has  no  ju- 
tiadlction  of  tbe  cause  of  action. 

TreapaM  quare  elau&um  is  a  local  action,  and 
•only  lies  in  a  court  constituted  by  tbe  govern- 
ment where  the  land  is  situate,  is  only  subject 
to  the  lex  rei  aitm. 

Dodge  v.  GoU)y,  11  Cent  Rep.  466, 108  N. 
Y.  445;  American  U.  TeUg.  Co,  v.  MiddUton, 
«)  N.  Y.  408. 

It  ia  a  mistake  to  sappose  that  the  Code  has 
changed  this. 

CragiriY.  Lovell,  88  N.  Y.  268. 

This  cause  of  action  is  one  that  could  only 
haye  happened  in  this  particular  place,  and  u 
In  its  nature  necessarily  local;  the  venue  must 
be  laid  therein. 

1  Chitty,  PI.  298;  Watta  v.  Kinney,  6  Hill, 
67. 

Ck>ngre88  being  general  in  its  power  oyer 
<xrtain  specified  oojects,  can,  tfirough  the 
<2ouTts  of  tbe  United  States,  enforce  all  rights 
required  for  those  objects,  and  can  redress 
wrongs  inflicted  within  its  exclusive  jurisdic- 
tion. 

O^iena  v.  Virginia,  19  U.  a  6  Wheat.  428, 
8  L.  ed.  297.  Also  United  States  v.  Amea,  1 
Woodb.  &  M.  76,  9  Law  Rep.  295, 802:  United 
States  y.  GomeU,  2  Masod,  66. 

Any  reservation  to  the  state  of  concurrent 
Jurisdiction  to  serve  and  execute  process  in 
the  ceded  territory  in  no  wise  impairs  the  ex- 
clusive Jurisdiction  of  the  United  States. 

State  courts  haye  no  Jurisdiction  in  local  ac- 
tions on  lands  ceded  to  the  United  States. 


United  States  y.  Meagher,  87  Fed.  Rep.  875; 
United  StaUs  v.  Ameti,  supra;  Scott  v.  United 
States,  1  Wyo.  40. 

Mr,  Haf>:o  Hirsh,  for  respondent: 

If  the  old  common  law  of  yenue,  with  all 
its  technicalities,  Actions,  formalities,  and  ar- 
tificial distioctions  between  local  and  transitory 
actions,  applies  to  the  supreme  court  as  decided 
in  the  case  of  American  U,  Teleg.  Oo.  v.  Mid- 
dUton, 80  N.  Y.  408,  it  does  not  apply  to  su- 
perior city  courts,  but  has  been  abrogated  by 
the  Code  which  contains  fuir  provisions  for 
tbe  place  of  trial  of  actions. 

The  case  at  bar  would  not  come  under  any 
of  the  statutory  provisions  governing  the  ju- 
risdiction of  United  States  courts. 

Then,  if  tbe  contention  of  the  defendants 
should  preyail,  the  plaintiff  would  be  in  this 
position:  be  would  have  a  clear  legal  right  by 
reason  of  the  admitted  destruction  of  his  prop- 
erty by  the  defendants  and  his  forcible  and  il- 
legal ejection  from  bis  premises,  yet  be  with- 
out a  remedy. 

Even  in  England,  where  the  technical  fiction 
of  yenue  originated,  and  from  which  we  ob- 
tained it,  so  great  a  Jurist  as  Lord  Maosfleld 
refused,  in  certain  cases,  to  uphold  it. 

Moatyn  y.  Falnigaa,  1  Cowp.  180. 

The  fact  that  a  piece  of  ground  on  which 
the  Wallabout  Market  stands  is  United  States 
land,  is  not  sufficient  to  sustain  the  ejection  of 
the  defendants. 

Delamatery,  Fok,  60  Hun,  528,  distinguish- 
iuK  Dibble  v.  Clapp,  81  How.  Pr.  420;  Ameri- 
can U.  Teleg,  Co.  v.  Middleton,  supra.  See 
also  Armstrong  y.  Foots,  19  How.  Pr.  237,  re- 
versed in  11  Abb.  Pr.  884;  Ghitago,  R.  I.  d 
P.  B.  Co.  y.  McOlinn,  114  U.  S.  542,  29  L. 
ed.  270. 

O'Brien,  /.,  deliyered  the  opinion  of  the 
court: 
The  plaintiff  recovered  a  yerdict  against  the 


-thouffh  oommitted  outside  the  cemetery  limtts  tf 
within  the  adjaoent  premises  which  were  actually 
<XM;upled  for  tbe  time  being  by  the  United  States 
ander  a  gruard  of  soldiers  during  the  preparation 
•of  the  cemetery.    Wills  v.  State,  8  Heisk.  14L 

That  perjury  committed  in  a  state  court  occurs 
while  such  court  is  holding  a  session  by  permission 
•of  the  state  law  and  of  the  FMend  officials  in  a 
building  of  which  the  United  States  has  exclusive 
Jurisdiction,  does  not  deprive  the  state  courts  of 
Jurisdiction  to  punish  the  perjurer.  Bxum  v. 
€tate,  15  L.  R.  A.  881, 90  Tenn.  6Q1. 

A  territory  being  under  the  control  of  Congress 
the  question  as  to  reservations  therein  is  quite  dif- 
ferent from  that  as  to  reservations  within  a  state. 
The  Jurisdiction  of  the  United  States  over  a  mili- 
tary reservation  in  Montanaterrltory  under  U.S. 
Rev.  Statk,  f  6883,  making  murder  within  any  fort 
or  other  place  under  the  exclusive  Jurisdiction  of 
tbe  United  States  punishable  wltb  death,  was  held 
by  the  Supremo  Court  of  that  Territory  not  to  l>e 
exclusive  so  as  to  deprive  the  territorial  courts  of 
Jurisdiction  over  the  crime  of  murder  committed 
•on  such  Teeervatlon.  Burgess  v.  Territory,  1 L.  R. 
A.  808,  8  Mont.  67. 

The  Montana  case  disapproyes  of  the  case  of 
Scott  v.  United  States,  1  Wyo.  40,  In  which  a  district 
-court  of  that  territory  while  sitting  as  a  circuit 
-court  of  the  United  States  retained  Jurisdiction  of 
■a  trial  for  murder  on  a  military  reservation  and 
«eemed  to  assume  without  question  that  it  had 
exclusive  JUA*isdlotlon  to  try  tbe  offense. 

17  L.R.  A. 


The  state  courts  of  New  York  have  Jurisdiction 
of  an  action  for  tort  such  as  assault  and  false  im- 
prisonment committed  upon  a  dtisen  within  the 
limits  of  the  Brooklyn  navy  yards.  Armstrong  y. 
Foote,  11  Abb.  Pr.  884. 

The  fact  that  acow  was  killed  by  a  railroad  train 
within  the  limits  of  a  military  reservation  which 
has  been  ceded  with  a  saving  of  the  right  to  serve 
civil  or  criminal  process  therein  will  not  defeat  the 
Jurisdiction  of  a  state  court  of  an  action  against 
the  railroad  company  for  damages.  Chicago,  R.  L 
ft  P.  R.  Co.  V.  McGlinn,  114  U.  S.  542, 89  L.  ed.  270. 

Tbe  fact  tbat  a  sewer  is  constructed  on  lands 
owned  by  tbe  United  States  will  not  affect  the 
Jurisdiction  of  a  Mtate  court  of  a  suit  for  damages 
sustabiedbythe  contractor  in  consequence  of  in- 
terference with  his  work  by  another  contractor. 
Delamatery.  Folz,  60  Hun,  628. 

A  state  court  bas  no  Jurisdiction  of  an  action  of 
ejectment  for  dower  In  lands  which  tbe  United 
States  had  purchased  from  the  persons  seised  in 
fee  at  a  time  when  the  dower  right  was  a  mere  pos- 
sibility.   Dibble  V.  Clapp,  81  How.  Pr.  420. 

The  decision  in  this  case  rests  also  on  the  defeat 
of  the  dower  right  by  acquisition  of  the  land  for 
public  use. 

A  reservation  In  a  cession  of  land  for  military 
purposes  of  a  free  and  uninterrupted  use  of  all 
that  may  be  necessary  Cor  canal  and  harbor  pur- 
poses must  be  limited  or  restricted  by  the  purposes 
of  the  grant  and  can  be  deemed  valid  only  so  far 
as  it  is  not  i-epugnant  to  tbe  grant  and  when  the 
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defendants  in  an  action  alleginj^  a  trespass. 
Tbe  facts  are  undisputed  that  in  February, 
1889,  the  defendant  Palmer  leased  to  tbe  plain- 
tiff certain  booths  or  market  stands  in  the 
Wallabout  market,  Brooklyn,  for  two  years, 
and  that  the  plaintiff  had  paid  to  him  the  rent 
reserved  by  the  lease  up  to  July,  1889;  that  in 
April,  1889,  the  defendants,  acting  together, 
without  right  took  possession  of  tbe  stands, 
ejected  the  plaintiff  therefrom,  and  destroyed 
or  convertea  to  their  own  use  certain  fixtures 
and  otber  proilerty,  and  have  ever  since  ex- 
cluded the  plaintiff  from  possession.  There 
can  be  no  doubt  that  the  general  jurisdiction 
of  the  city  court  of  Brooklyn,  where  tbe  trial 
was  had,  extends  to  actions  of  trespass  such  as 
this.  Code,  §§  203,  8848.  The  only  question 
raised  at  tbe  trial  that  is  now  open  for  review 
would  apply  to  any  other  state  court  as  well 
as  to  the  one  in  which  the  trial  took  place. 
The  lactu  in  quo  was  originally  a  part  of  tbe 
Brooklyn  navy  yard,  iurisdictionof  which  had 
been  ceded  to  the  United  States  by  chapter  855 
of  the  Laws  of  1858.  The  Federal  authorities 
subsequently   leased   a  part  of  the  land  ac- 

? [Hired  under  this  Act  to  the  city  of  Brooklyn 
or  a  market,  or  at  least  permitted  the  city  to 
use  it  for  that  purpose.  Tbe  authorities  of 
the  city  leased  several  market  stands  to  the  de- 
fendant Palmer,  and  he  sublet  some  of  them  to 
the  plaintiff.  At  tbe  close  of  tbe  evidence  tbe 
counsel  for  tbe  defendants  moved  to  dismiss 
the  complaint,  on  the  ground  that  the  trespass 
complained  of  was  upon  territory  or  a  reserva- 
tion belonging  to  the  United  States,  and  that 
the  court  had  no  Jurisdiction  of  the  action. 
This  moUon  was  denied,  and  the  defendants 
excepted.  The  verdict  of  the  jury  wss  $1,620, 
and,  while  the  general  term  might  very  prop- 
erly have  exercised  its  power  to  reduce  it,  we 
cannot    There  was  evidence  for  the  considera- 


tion of  the  jury,  and  under  sued  circumstances 
this  court  will  not  attempt  to  revise  their  aciiou. 
There  can  be  no  doubt  that  an  action  of 
trespass  qvare  daiaum  f regit  is  local  in  its 
character,  and  the  courts  of  this  state  have  do 
jurisdiction  when  such  trespa.s8  is  committed 
upon  lands  in  another  state.  Dodge  v.  0%, 
108  N.  Y.  445,  11  Cent.  Rep.  466;  Oraginy. 
Lovell,  88  N.  Y.  258;  American  V.  TeUg,  Co. 
y.  Middieton,  80  N.  T.  408.  The  jurisdiclioo 
of  a  superior  city  court  is  always  presumed 
(Code,  §  206),  and  by  subdivision  8  of  section 
263  of  tbe  Code  tbe  city  court  of  Brooklyn  has 
Jurisdiction  of  all  such  actions  as  this,  where 
tbe  real  property  is  situated  within  the  city, 
or  where  tbe  defendant  is  a  resident  of  tbe  city, 
or  where  tbe  summons  Is  personslly  served 
upon  the  defendant  therein.  It  is  certain  that 
all  these  conditions  exist  in  this  case.  Ttie 
contention  of  tbe  learned  counsel  for  the  de- 
fendant must  therefore  rest  upon  the  proposi- 
tion that  tbe  state  has  no  power  to  confer  ju- 
risdiction upon  its  courts  to  redress  inluries  of 
this  character  when  committed  upon  lands  ac- 
quired by  or  ceded  to  the  United  States.  Tbe 
power  of  the  Federal  government  to  acquire 
lands  within  a  state  for  governmental  purposes 
cannot  be  so  exercised  as  to  dismember  the 
state,  and  separate  a  part  of  its  territory  from 
its  Jurisdiction.  When  the  lands  are  acquired 
by  the  exen*ise  of  the  power  of  eminent  do- 
main, the  United  States  becomes  simply  an 
ordinary  proprietor,  and  the  jurisdiction  and 
authority  of  tbe  state  over  the  lands  remain 
unchanged,  except  so  far  as  their  use  for  tbe 
purpose  of  executing  tbe  powers  of  tbe  general 
government  necessarily  removes  them  from 
tbe  domain  of  state  authority.  But  it  has  been 
held  that  the  state  may  cede  to  tbe  general  gov- 
ernment political  Jurisdiction  over  sudi  lands, 
and  then  Congress  has  tbe  power  to  legislate 


use  and  oooupation  reserved  would  not  defeat  or 
Interfere  with  tbe  use  for  military  purposes.  Fort 
Porter  Military  Beservatlon  Oaae,  16  Ops.  Atty- 
Gen.GOe. 

In  a  oesslon  by  Kansas  to  the  United  States  of 
the  Fort  Leavenworth  military  reservation  the 
Baving  of  the  ri^ht  to  tax  railroad  and  other  cor- 
poratloDS  on  suofa  reservation  is  valid  and  does  not 
violate  the  Constitutional  provision  that  Ooofirreas 
shall  have  power  to  exercise  exclusive  Jurisdiction 
over  the  seat  of  government  and  to  exercise  like 
authority  over  all  places  purchased  by  the  consent 
of  the  Legislature  of  the  state  for  forts,  magazines, 
arsenals,  dock  yards,  and  other  needful  buildings. 
Fort  Leavenworth  R.  Ck>.  v.  Lowe,  114  U.  S.  68S,  29 
Ii.ed.26i. 

The  court  holds  in  this  case  that  a  ceaaion  of  lands 
by  a  state  to  the  United  States  may  be  upon  such 
conditions  as  the  state  may  see  fit  to  annex  not  In- 
consistent with  tbe  free  and  effective  use  of  such 
lands  for  the  purposes  intended.  And  that  where 
the  United  States  acquires  lands  within  a  state  in 
any  other  way  than  by  purchase  with  consent  of 
the  Legislature  according  to  the  Constitutional 
specification  the  legislative  power  of  the  state  over 
the  places  acquired  will  be  as  full  and  complete  as 
over  any  other  place  within  the  state  except  when 
the  ezerdse  of  such  power  would  interfere  with 
the  effective  use  of  the  lands  thus  acquired  for  the 
purposes  intended. 

Tbe  United  States  navy  yard  at  Charleston,  Mass., 
Is  held  not  to  be  within  the  Jurisdiction  of  the  com- 
monwealth for  the  purposes  of  a  state  statute 
making  regulations  as  to  vessels  engaged  in  traos- 

17  L.  R.  A. 


porting  stone,  eto.,  to  or  from  places  within  the 
oonunonweolth.    Mitchell  v.  Tibbetts,  17  Pick.  tU, 

Persons  in  tbe  employment  of  the  United  States 
actually  residing  in  the  limits  of  the  armory  at 
Harper*s  Ferry  In  Virginia  are  held  In  an  opinion 
bytbe  attorney-general  not  to  pospess  the  civil  and 
political  rights  of  citizens  of  the  United  States  and 
not  to  be  subject  to  the  tax  and  other  obliirations 
of  such  citizens.  Harper^s  Ferry  Armory  Caae,  & 
Ope.  Atty-Gen.  577. 

The  inmates  of  a  national  asylum  established 
upon  lands  purchased  or  donated  to  the  United 
States  for  that  purpose  with  the  oonsent  of  tbe 
state  Legislature  are  not  residents  of  the  state  so 
as  to  be  votere  therein,  but  such  asylum  I9  withio 
the  exclusive  Jurisdiction  of  tbe  United  States  un- 
der the  Constitution,  art  L  Sinks  v.  Reese,  19 
Ohio  St.  806.  2  Am.  Bep.  897. 

Likewise  the  opinion  of  the  Justices  of  Massa- 
chusetts given  in  1  Met.  680,  declares  that  persons 
residing  on  lands  purchased  by  or  ceded  to  tbe 
United  States  for  navy  yards,  forts,  and  arsenals 
with  no  other  reservation  of  Jurisdiction  to  tbe 
state  than  ttiat  of  concurrent  Jurisdiction  as  to  tbe 
execution  of  civil  and  criminal  process  thereon 
are  not  entitled  to  the  benefits  of  the  commoo 
schools  for  their  children  in  the  towns  in  wbicb 
such  lands  are  situated,  and  on  tbe  other  band  are 
exempt  from  state,  county,  and  town  tsix  in  sncb 
towns.  Also  that  such  residence  will  not  give  a 
legal  inhabitancy  in  such  towns  within  the  mean- 
ing of  the  power,  laws,  or  an  elective  franchise. 

&  A.B. 
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in  regard  to  them.  We  are  not  disposed  to 
hold  that  even  then  the  judicial  power  of  the 
courta  of  this  state  would  he  powerless  to  re- 
die^s  private  injuries  committed  thereon,  or 
that  the  injured  party  would  be  compelled  to 
seek  justice  in  some  other  jurisdictipn.  The 
state  did  cede  such  political  authority  to  the 
Federal  government  with  respect  to  the  lands 
in  question,  with  certain  reservations.  Con- 
gress has  not,  however,  made  any  new  regula- 
tions touching  the  administration  of  justice  in 
civil  cases  with  respect  to  actions  arising 
therein,  and  until  some  such  regulations  have 
been  made  the  municipal  law  of  the  state  for 
the  protection  and  enforcement  of  private 
nghts  through  the  courts  remain  unchanged. 
Chicago,  R.1.  iStP.  R.  Co,  v.  McOlinn,  114  U. 
S.  542,  29  L.  ed.  270;  Fort  Leaventeorth  R. 
Co.  ▼.  Lowe,  114X7.  S.  525, 29  L.  ed.  264.  The 
cession  of  territory  by  one  sovereignty  to  an- 
other does  not  abrogate  the  laws  in  force  at 
the  time  of  the  cession  for  the  administration 
of  private  justice.  Not  at  least,  until  the  new 
sovereignty  has  abrogated  or  changed  them, 
do  such  laws  cease  to  operate,  except  possibly 


so  far  as  they  may  be  In  conflict  with  the  po- 
litical character,  institutions,  and  constitution 
of  the  government  to  vrhidb.  the  territory  is 
ceded.  Mr.  JuiUce  Field,  in  tiie  Supreme 
Gourt  of  the  United  States,  in  the  case  of  Ghu 
eago,  R.  2.  db  P,  R,  Co.  v.  MeOlinn,  iupra, 
stated  the  rule  of  international  law  on  this  sub- 
lect  as  follows:  "  It  is  a  general  rule  of  public 
law,  recognized  and  acted  upon  bv  tbe  United 
States,  that  whenever  political  jurisdiction  and 
legislative  power  over  any  territory  are  trans- 
ferred from  one  nation  or  sovereign  to  an- 
other, the  municipal  laws  of  the  country, — 
that  is,  the  laws  which  ai6  intended  for  the 
protection  of  private  rights,— continue  in  force 
until  abrogated  by  the  new  eovemment  or 
sovereign.  As  nothing  has  been  done  by 
Goneress  to  displace  the  laws  of  this  state  and 
the  jurisdiction  of  its  courts  in  regard  to  pri- 
vate rights  and  remedies  with  respect  to  the 
lands  ceded  for  the  purpose  of  a  navy  yard  in 
Brooklyn,  these  matters  remain  unaffected  by 
the  act  of  cession. 

The  jvdgment  ehoiUd  thertfore  be  c^fflrmsd. 

All  concur. 
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PEOPLE  of  the  State  of  Michigan 

V. 

Carl  J.  QUAN8TR0M,  Appt. 

( Mich. ) 

Bifiramy  Is  not  a  '*  personal  wrong  or 
injury  "  to  the  lawful  husband  or 
wifb  of  the  blg^andst  within  the  meaninff  of 
8  How.  Stat.,  S  7546,  which  allows  the  testimony 
of  a  huehand  or  wife  aKainst  the  other  in  cases 
where  the  cause  of  action  grows  out  of  a  personal 
wronff  or  injury  done  by  one  to  the  other. 

(Mone,  Ch.  J.,  and  Qrant^  J.,  dCnent.) 
(October  4, 1880.) 

ERROR  to  the  Circuit  Court  for  Muske^n 
County  to  review  a  judgment  convicting 
defendant  of  bigamy.    Meversed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  DeLong^  &  O'Hara*  for  appellant: 

Under  the  Utah  Code,  in  a  criminal  proceed- 
ing *'  for  a  crime  commited  by  one  against  the 
other,"  a  wife  might  testify  against  the  hus-. 
band  without  his  consent.  One  Bassett  was 
convicted  of  polygamy  the  principal  witness 
against  him  being  nis  wife. 

On  appeal  to  the  Federal  Supreme  Court, 
the  verdict  was  set  aside,  and  a  new  trial 
ordered. 

Bassett  v.  United  States,  187  U.  S.  496,  84 
L.  ed.  762. 

The  true  rule  under  the  common  law  and  the 
statute  is  that  a  wife  may  testify  against  her 
husband  where  violence  has  been  committed 
on  her  person  by  him,  and  that  upon  principles 
of  public  policy,  in  order  that  he  may  be 
restrained  from  committing  outrages  against 

Nora.— The  authorities  involved  are  too  fully 
reviewed  in  the  above  case  to  permit  annotation. 

17  L.  R.  A. 

See  also  44  L.  R.  A.  311. 


her  in  the  retirement  of  the  family  circle, 
under  the  supposition  that  he  may  do  so  wiUi 
impunity. 

Pec^  V.  SeMng,  66  Mich.  706. 

In  tiie  absence  of  an  enabling  statute,  as  in 
criminal  adultery,  the  lawful  wife  of  respond- 
ent was  disquafmed  from  making  the  com- 
plaint. 

Tiffany,  CrioL  Law,  Howell's  8d  ed.  86-88. 

Mr.  A.  A.  Ellis,  Atty-Qen.^  for  the  People: 

Every  person  is  of  common  right  entitied  to 
prefer  an  accusation  against  a  party  whom  he 
suspects  to  be  guilty,  and  they  are  bound  by 
the  strongest  obligations,  both  of  reason  and 
law,  to  exert  this  power  with  which  they  are 
invested. 

1  Chitty,  Crim.  Law,  1-8. 

Those  only  are  disqualified  from  becoming 
complainants  who  are  incompetent  to  become 
witnesses. 

Tiffany,  Crim.  Law,  pp.  86.  87. 

A  husband  who  leaves  his  wife  without 
apparent  reason,  and  perhaps  in  destitute  cir- 
cumstances, without  means  of  support,  ex- 
posed to  the  shame  and  disgrace  always  attend- 
ant upon  such  occurrences,  has  committed  a 
wrong  and  injury  upon  her  of  the  grossest 
character. 

This  court  has  held  In  the  recent  case  of 
Warren  v.  Warren,  14  L.  R.  A.  646.  89  Mich. 
123,  that  liie  alienation  of  the  affections  of  the 
husband  was  a  personal  wrong  and  injurv  to 
the  wife,  and  an  action  for  damages  could  be 
maintained  by  the  wife  for  sdch  alienation. 

Force  and  violence  upon  the  person  of  the 
wife  is  not  necessary  to  constitute  "  a  personal 
wrong  or  injury  done  by  one  to  the  other.  ** 

United  States  v.  BasseU,  5  Utah,  181;  StaU 
V.  Sloan.  65  Iowa,  217;  StaU  ▼.  Hughts,  68 
Iowa,  165. 

Mr,  Willard  J.  Tamer,  iVoi.  Atty^^  also 
for  the  People. 
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MeGrath,  J.,  delivered  the  opinion  of 
tbe  court : 

Respondent  was  convicted  of  bigamy,  and 
the  sole  question  in  the  case  is  whether  a  com- 
plaint for  bigamy  may  be  made  by  the  first 
wife.  It  is  well  established  that  one  not  a 
competent  witness  against  the  person  charged 
is  not  competent  to  make  a  complaint  against 
him,  so  that  the  real  Question  is  whether,  in 
a  criminal  action  for  bigamy,  the  first  wife 
is  a  competent  witness.  Our  statute,  as 
amended  in  1885,  is  as  follows :  ''Sec.  7546. 
A  husband  shall  not  be  examined  as  a  wit- 
ness for  or  against  his  wife  without  her  con- 
sent, nor  a  wife  for  or  against  her  husband 
without  his  consent,  except  in  cases  where 
the  cause  of  action  grows  out  of  a  personal 
wrong  or  injiuy  done  by  one  to  the  other,  or 
grows  out  qf  the  rrfu^al  or  neglect  tofunmh  the 
foife  or  children  with  iuitable  tufport,  within 
the  meaning  of  Act  number  one  hundred  and 
thirty-noD  oj  the  Session  Laws  of  eighteen  hun- 
dred and  eighty -three,  and  except  in  cases 
where  the  husband  and  wife  shall  be  a  party 
to  the  record  in  a  suit,  action,  or  proceeding 
where  the  title  to  the  separate  property  of  the 
husband  or  wife  so  called  or  offered  as  a 
witness,  or  where  the  title  to  property  de- 
rived from,  through,  or  under  the  husband  or 
wife  80  called  or  offered  as  a  witness,  shall 
be  the  subject-matter  in  controversy  or  litiga- 
tion in  such  suit,  action,  or  proosedinf,  in 
opposition  to  the  claim  or  interest  of  the 
other  of  said  married  persons,  who  is  a  party 
to  the  record  in  such  suit,  action,  or  proceeci- 
ine ;  and  in  all  such  cases,  such  husband  or 
wife  who  makes  such  claim  of  title,  or  under 
or  from  whom  such  title  is  derived,  shall  be 
as  competent  to  testify  in  relation  to  said  sep- 
arate property  and  the  title  thereto,  without 
the  consent  of  said  husband  or  wife  who  is  a 
party  to  the  record  in  such  suit,  action,  or 
proceeding,  as  though  such  marriaee  relation 
did  not  exist;  nor  shall  either,  during  the 
marriage  or  afterwards,  without  the  consent 
of  both,  be  examined  as  to  any  communica- 
tion made  by  one  to  the  other  during  the 
marriage,  but  in  any  action  or  proceeding 
instituted  by  the  husband  or  wife,  in  conse- 

2uence  of  adultery,  the  husband  and  wife 
lall  not  be  competei)t  to  testify." 

It  is  clear  that  the  words  ^  personal  wrong 
or  injury"  are  used  in  a  restricted  sense. 
Given  their  broadest  signification  there  would 
be  no  necessity  for  the  exceptions  following 
that  clause,  and  no  necessity  for  the  insertion 
of  the  italicized  clause  or  Amendment  of 
1886.  To  the  general  common-law  rule  ex- 
cluding the  testimony  of  husband  and  wife, 
there  were  exceptioniB  which  were  allowed, 
from  the  necessity  of  the  case,  **for  the  pro- 
tection of  the  wife  in  her  life  and  liberty, 
and  Dartly  for  the  sake  of  public  justice." 

This  necessity  is  described  by  Lord  Mans- 
field to  mean,  ''not  a  general  necessity,  as 
where  no  other  witness  can  be  had,  but  a 
particular  necessity,  as  where,  for  Instance, 
the  wife  would  be  otherwise  exposed,  with- 
out remedy,  to  personal  injury  or  brutal 
treatment."  BenOey  y,  (Jooke,  8  Dougl.  422. 
In  1  East,  P.  C.  455,  Mr.  East  regards  it 
as  settled  that  "in  all  cases  of  personal  in- 
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juries  committed  by  the  husband  or  wife 
affainst  each  other,  the  injured  party  is  aa 
admissible  witness  against  the  other."    The 
text- writers  generally  refer  to  the  exceptioni 
to  the  general  rule  of  incompetency  as  em- 
bracinfiT  cases  of  personal   injury.     Whan. 
Crim.  iJy.  898;  2  Taylor,  E v.  §  1371.    Th« 
instances  given  are  where  a  man  has  been 
indicted  for  forcible  abduction  with  intent 
to  marry ;  for  assisting  at  a  rape ;  for  attempt- 
ing to  poison;  for  maliciously  shooting;  or 
for  an  assult  and  battery.    Mr.  Taylor  says: 
*'For  many  vears  doubts  were  entertained 
whether  a  wife  was  or  was  not  an  admissible 
witness  against  her  htisband  in  cases  where 
he  was  proceeded  against,  under  the  Vagrant 
Act,  as  a  rogue  and  a  vagabond  for  deserting 
her,  and  for  causing  her  to  become  a  charge 
to  the  parish.    These  doubts  have  now  been 
resolvea  in  the  negative."    2  Taylor,  £?.  § 
1871.    The  Amendment  of  1885  to  our  own 
statute  makes  the  wife  a  witness  in  proceed- 
ings for  refusal  to  support.    In   PeopU  v. 
Carpenter,  9  Barb.  580,  the  husband  was  in- 
dicted for  using  criminal  means— as  saboma- 
tion  of  perjury — to  injure  the  wife  in  a  pro- 
ceedirg  for  divorce,  and  the  court  held  that 
there  was  no  violence,  no  injury,  no  threat 
of  injury,  to  her  person,  against  which  it 
was  necessary  to  protect  her;  that  she  had 
abundant  means  ox  defense  and  redress  in  the 
judicial  proceedings  in  which  the  fraud  was 
practiced,  and  that  she  was  therefore  not  a 
competent  witness  in  the  criminal  proceed 
ing,  citing  Pe<n)le  v.    Chegaray,   18  Wend« 
687;  Den  v.  Johnson,  18  K.  J.  L.  87;  Stats 
v.  Welch,  26  Me.  80.  45  Am.  Dec.  94;  Stats 
v.  Burlingham,  15  Me.  104.     The  language 
of  the  rule  at  common  law  was  as  broad  aa 
the  language  ** personal  injury"  in  our  stat- 
ute, and  that  language  meant  and  was  held 
to  mean,  violence,  eiuer  actual  or  construct- 
ive, to  the  person,  and  by  a  long  line  of 
decisions  the  wife  was  not  allowed  to  give 
testimony  in  prosecutions  for  bigamy,  or  any 
other  crime  not  involving  personal  violence 
or  corporeal    injury   to    her.      The  words 
** wrong"  and  "injury"  are  often  used  the 
one  for  the  other.      An  in]ur>'  to  the  person 
is  a  wron^,  and  a  constructive  injury  to  the 
person  is  l^^o  a  wrong.    A  wrong  is  defined  to 
be  an  injury,  and  an  injury  as  a  wrong.    A 
personal  wrong  or  injuir  is  an  invasion  of  a 
personal  right ;  it  pertains  to  the  person,  the 
individual.     A  cause  of  action  growing  out 
of  a  personal  wrong  is  one  designed  to  pro- 
tect or  secure  some  individual  right.    The 
right,  as  well  as  tbe  wrong,  must  pertain  to 
the  person.    It  must  be  one  that  is  purely 
personal  in  its  character,  and  in  no  sense  can 
the  exception  here  be  said  to  embrace  pub- 
lic wrongs,  which  are  personal  only  in  the 
sense  that  they  wound  the  feelings  or  annoy 
or  humiliate,  but  inflict  no  injury  upon  the 
person.    The  last  clause  of  the  section  was 
evidently  added  in  view  of  the  fact  that, 
under  another  statute,    tbe  proceeding  for 
adultery  cannot  be  instituted  except  by  the 
wife,  and  is  therefore  of  a  personal  character. 
Our  statute  is  peculiar,  and  we  have  been 
unable  to  discover  any  adiudications  upon 
a  like  statute.    It  is  anomalous,  also  in  that 
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it  embraces  within  one  section  the  law  gov- 
erning the  admissibility  of  the  testimony  of 
husband  or  wife  in  criminal  proceedings,  as 
well  as  civil  cases.  The  authorities  in  those 
states  where  the  question  has  arisen  under 
statutes  which,  although  they  differ,  involve 
the  same  principle,  are  in  conflict.  In  Iowa 
the  statute  provides  that  neither  the  husband 
nor  wife  shall  be  a  witness  against  the  other, 
except  in  a  criminal  proceeding  for  crime 
committed  by  one  against  the  other.  In  StcUe 
V.  Sloan,  55  Iowa,  210,  the  court  says  simply 
that  "in  our  opinion,  i^  the  defendant  is 
guilty  of  bi^amv,  he  committed  a  crime 
against  the  wife.''^  Stttte  v.  HugTies,  58  Iowa, 
1&5,  follows  the  Sloan  Cam,  but  in  neither 
opinion  is  the  question  discussed.  In  Ne- 
braska, under  a  similar  statute,  in  Lord  v. 
State,  17  Neb.  526,  the  husband  was  con- 
victed of  adultery.  The  court  says :  "The 
statute  makes  it  an  offense  for  the  husband 
to  desert  his  wife,  and  live  and  cohabit  with 
another  woman.  If  the  husband  is  prosecuted 
for  the  offense,  the  prosecution  certainly 
would  be  a  criminal  proceeding  for  a  crime 
committed  against  the  wife.  In  our  own 
view,  it  was  the  intention  of  the  Legislature 
to  include  the  offense  here  charged ;  and  the 
ends  of  justice  will  be  best  subserved  by  per- 
mitting the  wife  to  testify."  In  Owi'ton  v. 
State,  48  Tex.  616,  the  husband  and  wife 
had  been  separated,  and  the  husband  was 
charged  with  the  theft  of  the  wife's  property. 
The  statute  is  the  same  as  that  of  Iowa. 
The  court  says:  "This  provision  of  the 
Code  cannot,  in  our  opinion,  be  properlv 
given  so  broad  an  interpretation  as  to  premit 
husbands  and  wives  to  testify  against  each 
other  in  prosecutions  for  offenses  against  tiieir 
property.  To  give  it  such  a  construction 
would  be  to  maJse  a  marked  innovation  upon 
a  will-established  common-law  rule  of  evi- 
dence not  required  or  warranted  by  its  lan- 
guage. There  is  nothing,  we  think,  in  the 
spirit  and  object  for  which  this  provision  of 
the  Code  was  evidently  designed,  which  re- 

?[uires  or  should  induce  us  to  give  it  this 
ntcrpretation.  Its  plain  and  obvious  im- 
port is  to  limit  the  permission  given  to  the 
nusband  and  wife  to  testify  acrainst  each 
other  to  prosecutions  for  personal  offenses  by 
one  against  the  other."  In  Oompton  v.  State, 
18  Tex.  App.  271,  44  Am.  Rep.  708,  the  in- 
dictment charged  the  husband  with  incest 
with  the  daughter  of  his  wife  by  a  former 
husband.  The  court  overrules  Morrill  v. 
State,  6  Tex.  App.  447,  and  Boland  v.  State,  9 
Tex.  App.  277,  85  Am.  Rep.  743,  and  holds 
that  the  wife  is  not  a  competent  witness 
against  her  husband.  In  State  v.  Armstrong, 
4  Minn.  335,  (Gil.  251)  the  court  says :  "A 
prosecution  for  the  crime  of  adultery  does  not 
fall  within  the  cases  in  which  a  wife  could 
testify  airainst  her  husband  under  the  general 
rule,  for  two  reasons :  First.  The  necessity 
which  warrants  the  exception  does  not  exist, 
as  all  the  material  features  of  such  an  offense 
arc  susceptible  of  proof  without  her  aid  as 
readily  as  in  other  crimes.  Second.  It  is  not 
a  crime  against  her  person,  and  involves  no 
violence  to  or  abuse  of  her. 
In  New  York  the  statute  provided  that,  in 
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all  criminal  trials  and  examinations  before 
trial,  a  husband  or  wife  may  be  examined 
as  a  witness  in  behalf  of  the  other,  but  upon 
no  such  trial  or  examination  shall  a  husband 
or  wife  be  compelled  to  testify  against  Uie 
other.  In  People  v.  Houghton,  24  Hun,  501, 
the  court  hela  that  the  latter  clause  was 
negative  only,  and  made  no  innovation  upon 
the  old  common- law  rule;  that  the  statute 
affirmed  her  competency  only  in  favor  of  her 
husband,  and  not  against  him.  In  Utah,  the 
Code  of  Civil  Procedure  provided  that  the 
exception  did  not  apply  to  a  criminal  action 
or  proceeding  for  a  crime  conmiitted  by  one 
against  the  other.  The  Code  of  Criminal 
Procedure  provided  that,  except  with  the 
consent  of  both,  or  in  cases  of  criminal  vio- 
lence upon  one  by  the  other  neither  husband 
nor  wife  is  a  competent  witness  for  or  against 
each  other  in  a  criminal  action  or  proceeding 
to  which  one  or  both  are  parties.  In  Bassett 
V.  United  States,  187  U.  8.  496,  84  L.  ed.  762, 
which  was  a  prosecution  for  polygamy  upon 
error  from  the  Supreme  Court  of  Utah,  re- 
ported in  5  Utah,  181,  the  court  held  that  the 
testimony  of  the  wife  was  inadmissible. 
Justice  Brewer,  speakinj^  for  the  court,  says : 
"Is  polygamy  such  a  crime  against  the  wife? 
That  it  is  no  wrong  upon  her  person  is  con- 
ceded ;  and  the  common- law  exception  to  the 
silence  upon  the  lips  of  husband  and  wife 
was  only  broken,  as  we  have  noticed,  in 
cases  of  assault  of  one  upon  the  other.  That 
it  is  humiliation  and  outrage  to  her  is  evi- 
dent. If  that  is  the  test,  wnat  limit  is  im- 
posed? Is  the  wife  not  humiliated,  is  not 
her  respect  and  love  for  her  husband  outraged 
and  betrayed,  when  he  forgets  his  integrity 
as  a  man,  and  violates  any  human  or  divine 
enactment?  Is  she  less  sensitive,  is  she  less 
humiliated,  when  he  commits  murder  or  rob- 
bery or  forgery,  than  when  he  commits  pel v- 
gamy  or  adultery?  A  true  wife  feels  keenly 
any  wrong  of  her  husband,  and  her  loyalty 
and  reverence  are  wounded  and  humiliatea 
by  such  conduct  But  the  question  presented 
by  this  statute  is  not  how  much  she  feels  or 
suffers,  but  whether  the  crime  is  one  against 
her.  Polygamy  and  adultery  may  be  crimes 
which  involve  disloyalty  to  the  marital  re- 
lation, but  they  are  rather  crimes  against 
sudi  relation  than  against  the  wife ;  and,  as 
the  statute  speaks  of  crimes  against  her,  it 
is  simply  an  affirmation  of  the  old,  familiar, 
and  just  common-law  rule." 

In  the  cases  excluding  the  testimony  of  the 
wife,  it  is  held  that  the  Legislature  had  im- 
ported into  the  statute  the  common- law  rule, 
and  that,  before  any  departure  from  that 
rule— affirmed,  as  it  is,  through  the  ages  of 
common  law :  a  rule  having  its  solid  founda- 
tion, as  is  said  by  Justice  Brewer,  in  the  best 
interests  of  society — can  be  adjudged,  the 
language  declaring  the  legislative  will 
should  be  so  clear  as  to  prevent  doubt  as  to 
its  intent  and  limit.  The  clear  weight  ol 
authority  supports  the  principles  laid  dow/; 
in  these  last-cited  cases,  and  is  against  the 
admissibility  of  the  testimony.  If  not  a 
crime  against  her,  it  certainly  is  not  a  wrong 
which  is  personal  to  her.  Criminal  statutes 
are  not  grounded  in  personal  grievazices,  but 
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in  public  injuries,  and  prosecution  for  big- 
amy is  not  a  cause  of  action  growing  out  of 
a  personal  wrong  or  injury. 

Thi  eonmetion  must  therefore  be  eet  aside,  and 
the  re9p(mdent  discharged. 

Long  and  Monteomery*  JJ,,  concurred 
with  MeGrath,  J, 

Horse*  Oh.  J. ,  dissenting : 

Our  statutes  provide  that  a  wife  cannot 
testify  against  her  husband  "except  in  cases 
where  the  cause  of  action  grows  out  of  a  per- 
sonal wrong  or  injury"  done  to  her,  and  in 
other  cases  not  here  necessary  to  be  men- 
tioned. It  is  also  provided  that  *^  in  any  ac- 
tion or  proceeding  instituted  by  the  husband 
or  wife,  in  consequence  of  adultery,  the  hus- 
band and  wife  shall  not  be  competent  to  testi- 
fy." How.  Stat.  §7546.  The  complaint  for 
bigamy  in  this  case  was  made  by  Marie  Quan- 
strom,  the  alleged  lawful  wife  of  the  re- 
spondent. He  was  tried  and  convicted  of  the 
crime  of  bigamy  upon  sucli  complaint.  It 
is  claimed  that  nis  lawful  wife  was  not  com- 
petent to  make  the  complaint,  and  that  he 
should  be  discharged  for  that  reason.  It  was 
held  in  State  v.  Sloan,  55  Iowa,  217,  that 
bigamy  was  a  crime  against  the  wife,  and 
that  she  was  competent  to  testify  under  a 
statute  which  provided  that  neither  husband 
nor  wife  should  be  a  witness  against  the 
other,  except  in  a  criminal  proceeding  for  a 
crime  committed  by  the  one  against  the  other. 
See  also  State  v.  Hughes,  58  Iowa,  165.  It 
was  also  held  in  State  v.  Bennett,  81  Iowa,  24, 
that  a  husband  was  competent  to  testify 
against  his  wife  in  a  prosecution  for  adultery 
under  this  same  statute,  because  adultery  of 
the  wife  was  a  crime  against  the  husband. 
See  also  Lord  v.  State,  17  Neb.  526.  It  has 
been  held  to  the  contrary  in  the  Supreme  Court 
of  the  United  States.  See  Bassett  v.  United 
States,  187  U.  S.  496,  84  L.  ed.  762,  also  State 
V.  Armstrong,  4  Minn.  885  (Gil.  281). 

Under  our  statute  it  is  plain  that  adultery 
in  husband  and  wife  is  treated  as  a  crime 
against  the  other,  as  it  is  provided  that  no 
prosecution  shall  be  commenced  but  en  the 
complaint  of  the  husband  or  wife.  How. 
Stat.  §  9279.  In  my  opinion  the  intent  of 
the  statute  (How.  Stat.  §  7546)  is  clearly 
shown  by  the  exception  made  in  the  case  of 
adultery,  taken  in  connection  with  section 
9279,  which  provides  that  the  husband  or 
wife  must  make  the  complaint.  If  the  stat- 
ute read  ** wrong  or  injury,"  without  the 
prefix  "personal,"  there  could  be  no  doubt 
of  its  intention ;  for  all  must  admit  that  big- 
amy, although  a  crime  against  society,  is  a 
great  wrong  and  injury  to  the  lawful  wife, 
and  the  consequences  of  the  crime  fall  most 
heavily  upon  her  and  the  second  and  unlaw- 
ful wife, — tne  two  personally  injured  by  the 
act.  Is  it  not  a  personal  wrong  and  injury? 
If  the  word  "personal"  is  restricted  to  the 
narrow  sense  of  a  beating  or  wounding  of  the 
person,  the  act  of  bigamy  may  possibly  be 
excluded  from  the  meaning  of  the  statute. 
But  I  cannot  conceive  from  the  reading  of  the 
statute  that  such  a  narrow  interpretation  cor- 
rectly voices  its  meaning.  It  is  the  wife's 
personal  rights,  whether  of  person  or  prop- 
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erty,  that  are  intended  to  Da  protected  by  her 
testimony.  Such  a  violation  as  this  of  her 
marital  rights,  the  most  sacred  and  dear  to 
her  of  any,  is  certainly  a  personal  wrong  and 
injury  to  her ;  and  in  my  opinion,  if  adul- 
tery had  not  been  specially  excepted  in  this 
statute,  the  wife  would  have  been,  under  it, 
a  competent  witness  against  her  husband. 
The  exception  being  made  proves  that  it  was 
thought  necessary  to  make  it  in  order  to  take 
it  out  from  under  the  statute.  Further,  I  can- 
not believe  that  the  Legislature  intended 
that,  while  a  wife  or  husband  may  make  com- 
plaint a&^ainst  the  other  for  adultery,  they 
cannot  do  so  in  bigamy,  which  embraces 
adultery.  The  conviction  was  right,  and 
should  be  sustained. 

Oranty  J,,  concurred  with  Morse*  Ch.  J. 


Jennie  KNOTTNERUS,  Appt., 
NORTH  PARK  STREET  R  CO. 
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1*  The  mere  tkct  that  chips  were  found 
OB  the  track  at  the  point  where  the 
car  of  a  roller  c<iaster  was  derailed 
will  not  establish  neg^liffenoe  on  the  part 
of  servants  of  the  owner  of  the  land  who  were 
erectloflr  buildings  In  the  vicinity  which  will  ren- 
der him  liable  for  personal  Injuries  caused  by  the 
accident,  where  the  coaster  was  owned  by  and 
under  the  control  of  a  third  person  and  what 
caused  the  obips  to  be  upon  the  track  is  not 
shown,  but  the  evidence  suffgestsponible  causes 
entirely  unooonected  with  def endant*8  servants. 

8«  A  roller  coaster  or  switchback  is  not 
a  thin^  of  soch  danfi^erons  character 
that  permission  to  operate  It  In  a  pleasure  resort 
owned  by  a  street  railway  oompacy  and  adTen- 
tised  as  one  of  the  attractions  of  the  place  wUl 
make  the  company  liable  for  the  nesrllKence  of 
the  person  ownlner  the  roller  coaster  whereby  a 
person  riding  upon  it  is  injured. 

(October  27, 16Q2L> 

ERROR  to  the  Circuit  Court  for  Kent  Coun- 
ty to  review  a  judgment  in  favor  of  de- 
fendant in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  been 
caused  by  the  negligence  of  oefendant's  serv- 
ants. Afflrmed, 
The  facts  are  stated  in  the  opinion. 


Note.— The  question  presented  in  the  above  case 
seems  to  be  a  novel  one«  although  quite  liable  to 
arise  at  the  present  time.  See,  as  to  various  things 
held  or  claimed  to  belong  to  the  class  of  dangerous 
agencies,  Gfaaddock  v.  Plnmmer,  14  L.  B.  A.  678, 
and  naU^  88  Mich.  885  (guns,  etcj;  Fort  Worth  A 
D.  C.  B.  Co.  V.  Bobertson  (Tex.)  14  L.  B.  A.  TBI,  and 
note  (railroad  turntables):  Bohubert  v.J.  B.C3ark 
Ck>.  (Minn  J  16  L.  B.  A.  Slis,  and  note;  also  Heiaer  ▼« 
Klngsland  9t  D.  Hfg.  Co.  (Mo.)  15  L.  B.  A.  fitt 
(manufacturer*s  liability);  Scan  Ion  v.Wedger(lfiUB.) 
16  L.  B.  A.  886,  and  note  (fireworks) ;  Southwest- 
em  iTeleg.  9t  Teleph.  O).  v.  Bobinaon,  16  Ii.  B  A, 
646,  60  Fed.  Bep.  810, 2  U.  &  App.  206  (tetophoot 
wire). 
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MewB.  Maher  A  Salsbury,  for  appel- 
laDt: 

In  view  of  the  facts  that  the  switchback  was 
erected  by  the  defeadant  upon  its  own  grounds, 
and  as  an  attraction  to  its  resort,  and  was  ad- 
Tertised  by  it  as  such,  and  the  defendant  re- 
ceived all  the  proceeds  of  its  operation,  and 
that  no  notice  whatever  was  jriven  either  to  the 
plaintifr  or  the  public  generally  that  it  was  not 
beinff  operated  by  the  defendant,  defendant 
should  be  considered  as  having  invited  the 
plain tifiP  to  visit  the  resort  and  ami  herself  of 
the  attractions  and  sources  of  amusement 
there,  including  the  switchback,  and  such  be- 
ing the  case,  the  defendant  cannot  evade  the 
responsibility  for  the  unsafe  condition  of  the 
switchback  which  caused  the  plaintiff's  inju- 
ries. 

Cooler,  Torts,  p.  806;  Brezee  v.  Foioers,  80 
Mich.  172;  ^«ipar^v.  Oincinnati,W,  tk  M.  R 
Co.  80  Mich.  106;  Poufer$  v.  Harlow,  63  Mich. 
507,  61  Am.  Rep.  164;  McKone  v.  Michigan 
Cent,  J2L  Co.  61  Mich.  601;  On>8S  v.  Lake  more 
A  M.  8,  R  Co.  14  West.  Rep.  181,  69 
Mich.  863 ;  Sweeny  v.  Old  Colony  d  N.  R, 
Co.  10  Allen,  868,  87  Am.  Dec.  644;  CdrU- 
ton  V.  Franconia  Iron  dt  8,  Co.  99  Mass. 
216;  Heaven  v.  Pender,  L.  R.  11  Q.  B.  Div. 
603;  Smith  v.  London  A  St.  K.  Dock  Co.  L. 
R.  3  C.  P.  826;  CarpenierY.  BottondtA.  R.  Co. 
97  N.  Y.  494,  49  Am.  Rep.  640;  Chicago,  B.  A 
Q.  R.  Co.  V.  Gregory,  68  111.  272  ;  Illinois 
Cent.  R.  Co.  v.  Barron,  72  U.  8.  6  WalL  90. 
18  L.  ed.  691. 

Where  the  defendant  had  made  arrangement 
with  A  by  which  the  former  furnished  a  team, 
etc.,  for  the  carrying  of  passengers,  and  A 
was  to  collect  the  fares  and  divide  with  the 
defendant,  it  was  held  that  the  defendant  was 
liable  for  the  negligence  of  A  while  engaged 
in  the  business. 

Siroher  v.  Biting,  97  N.  T.  102,  49  Am.  Rep. 
615. 

A  landlord  who  owned  adjacent  buildings 
and  undertook  for  a  consideration  to  transmit 
power  from  one  to  the  other  for  the  use  of  ten- 
ants in  the  latter,  was  held  liable  to  an  em- 
ploy6  of  a  tenant  for  failure  to  see  that  the 
pulleys  and  shafts  are  in  a  safe  condition,  al- 
though by  the  terms  of  the  lease  the  tenant 
was  bound  to  keep  the  shaft  in  repair. 

Poor  V.  Scare,  164  Mass.  689,  26  Am.  St. 
Rep.  272. 

The  managers  of  a  public  fair  allotted  a 
part  of  their  grounds  to  target  shooting,  and  a 
person  attending  the  fair  and  having  no  notice 
of  the  shooting,  fastened  his  horse  where  oth- 
ers were  fastened,  and  it  was  shot  and  killed. 
The  fair  managers  were  held  liable  for  the 
damages. 

Conradt  v.  dauve,  93  Ind.  476, 47  Am.  Rep. 
888. 

Where  a  railroad  company  has  constructed 
a  walk  between  its  depot  and  a  eteamboat 
landing,  which  travelers  were  accustomed  to 
use  and  which  constituted  the  only  safe  and 
convenient  way  for  that  purpose,  and  a  person 
who  had  reached  the  place  by  the  company's 
train  and  stopped  at  a  hotel  there  where  he  re- 
mained UDtil  the  night  boat  signaled  for 
laoding,  when  he  went  by  directions  given  him 
at  the  hotel  along  the  way  referred  to,  and  fell 
into  an  open  hatchway  of  which  the  railroad 
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company  had  knowledge,  it  was  held  that  the 
railroad  company  was  liable  for  the  resulting 
injury. 

Bennett  v.  LouiwiUe  A  19.  R  Co.  102  U.  S. 
677,  26  L.  ed.  236. 

The  operation  of  the  switchback  and  the 
construction  of  defendant's  music  stand  were 
both  going  on  at  the  same  time,  and  the  de- 
railing of  the  car  would  be  a  natural  and  prob- 
able result  of  the  piscine  of  chips  upon  the 
track,  and  one  that  the  defendant  and  its  em- 
ployes might  reasonably  anticipate.  As  con- 
cerns the  negligence  of  Hathaway  in  failing 
to  remove  the  chips  before  allowing  the  car  to 
run  upon  the  track,  it  was  concurrent  witL 
that  of  the  defeodant  in  allowing  the  chips  to 
go  upon  the  track,  and  the  defendant  was  lia^ 
Die  either  jointly  with  Hathaway,  or  solely  if 
sued  alone. 

Chapman  v.  New  Hawn  R  Co.  "^9  "N.  Y. 
841,  76  Am.  Dec.  344;  Colegrove  v.  New  York 
d  N.  H.  R.  Co.  20  N.  Y.  &2,  76  Am.  Dec. 
418;  Sheridan  v.  Brooklyn  City  A  N.  R  Co. 
36  N.  Y.  89, 93  Am.  Dec.  490;  WebiterY.  Hud* 
eon  River  R.  Co,  38  N.  Y.  260  ;  Barrett  v. 
Third  Ave.  RCo.^TK.  Y.  628. 

Meeere,  More  A  Wilson*  for  appellee: 

The  only  principle  upon  which  one  can  be 
made  liable  for  the  wrongful  acts  of  anoUier  is 
that  such  a  relation  exists  between  them  that 
the  former,  whether  he  be  called  principal  or 
master,  is  bound  to  control  the  conduct  of  the 
latter,  whether  he  be  agent  or  servant  The 
maxim  of  the  law  is  respondeat  superior.  It  is 
only  applicable  where  the  party  sought  to  be 
charged  stands  in  the  relation  of  superior  to 
the  person  whose  wrongful  act  is  the  ground 
of  complaint 

BlaekweU  v.  WiewaU,  24  Barb.  366. 

The  relation  of  landlord  and  tenant  having 
been  established  between  the  defendant  and 
Hathaway, whose  negligence  caused  the  injurv, 
it  only  remains  to  consider  whether  the  cir- 
cumstances of  this  case  are  such  as  to  render 
the  landlord  liable  for  the  wrongful  acts  of  the 
tenant 

A  landlord  is  not  responsible  to  other  parties 
for  the  misconduct  or  injurious  acts  of  the 
tenants  to  whom  his  estate,  when  no  nuisance 
or  illegal  structure  existed  upon  it,  has  been 
leased  for  a  lawful  and  proper  purpose. 

Saltonstall  v.  Banker,  8  Gray,  196;  Jfdton 
V.  DeaU,  22  Vt  170,  64  Am.  Dec.  61. 

Mc€k*»th9  Ch,  J.,  delivered  the  opinion 
of  the  court: 

Defendant  owns  and  operates  a  street  rail- 
way in  the  city  of  Grand  Rapids,  extending 
from  the  center  of  the  city  to  a  pleasure  re- 
sort known  as  "North  Park,"  which  is  also 
owned  bv  defendant.  Within  the  park  was 
a  switchback  or  roller  coaster,  owned  and 
operated  by  one  Hathaway.  Plaintiff  had 
taken  one  of  defendant's  cars  to  North  Park, 
and  there,  while  riding  upon  the  switchback, 
was  injured  by  the  derailing  of  the  switch- 
back car.  It  appears  that  in  the  vicinity  of 
the  switchback  there  were  buildings,  includ- 
ing a  band  stand,  but  whether  the  switchback 
was  under  a  roof,  or  under  the  same  roof  with 
the  buildings  in  which  the  band  stand  was 
located,  or  how  far  the  track  or  the  place 
where  the  accident  occurred  was  from  the 
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buildings,  does  oot  appear.  Carpenters  in  de- 
fendant s  employ  were  at  work  in  these  build- 
ings. Plaintiff  sought  to  show  that  one  of 
the  chips  from  the  building  had  gotten  on  the 
rail,  and  caused  the  obstruction,  and  that  de- 
fendant's employ^  bad  been  negligent  in  al- 
lowing the  chips  to  get  upon  the  tracks.  The 
only  testimony  to  support  the  claim  that  the 
track  was  obstructed  was  that  of  a  son  of  one 
of  the  parties  injured,  who  said  that  he  "saw 
one  [chip]  that  the  car  had  run  over.  It  was 
about  seven  or  eij^ht  inches  long,  and  lay 
right  down  by  the  side  of  the  track.  I  saw 
the  shape  of  the  car  wheel  upon  it."  It  was 
conceded  and  claimed  that  the  car  left  the 
track,  and  there  was  testimony  tending  to 
show  that  Just  before  the  accident  there  had 
been  a  change  made  in  the  track  at  that  point; 
hence  it  may  have  been  the  defective  condi- 
tion of  the  track  that  caused  the  accident. 
The  only  testimony  offered  to  connect  defend- 
ant in  any  way  with  the  presence  of  the  chips 
at  the  place  of  the  injury  was  the  presence 
of  the  carpenters  at  the  band  stand,  and  the 
testimony  of  the  parties  who  were  in  the  car. 
Plaintiff  says:  "When  I  went  up  to  the  band 
stand,  I  saw  the  chips  right  along  by  the  steps, 
and  where  the  car  went  down  from  the  stand. 
I  noticed  them  about  halfway  up  to  the  stand 
from  where  the  car  was  thrown  off.  I  did 
not  see  any  obstruction  on  the  track  right 
there  at  the  time  I  was  hurt  I  saw  them 
when  I  eot  pretty  near  the  band  stand."  An- 
other witness  says:  '*I  did  not  notice  the 
chips  until  I  was  walking  up.  I  noticed  there 
were  chips  around  me.  They  were  on  one 
side  where  the  car  was  thrown  off.  It  seemed 
to  be  on  the  east  side  of  the  track.  .  .  . 
I  did  not  notice  the  chips  at  any  other  place 
than  where  we  were."  Two  boys,  who  were 
on  the  car,  say  that  they  "saw  chips  on  Uie 
track  where  we  went  on,  and  from  there  up 
to  the  music  stand." 

The  mere  fact  that  carpenters  were  at  work 
at  the  buildings  some  distance  away,  and  that 
some  of  the  chips,  although  made  at  the 
band  stand,  were  found  at  the  place  of  the 
injury,  wotild  not  establish  defendant's  neg- 
ligence. As  was  suggested  by  plaintiff's  coun- 
sel on  the  argument,  the  wind  may  have  car- 
ried them  to  that  point.  But  there  was 
uncontradicted  testimony  that  an  hour  before 
the  accident  Hatbaway's  son  was  at  work 
on  the  tracks  at  the  very  point  where  the  ac- 
cident occurred,  with  an  adz,  "trimming  off 
the  center  in  between  the  tracks,  so  as  to  let 
the  dog  over,"  and  had  been  at  work  there 
before  that,  repairing  the  track.  Under  this 
state  of  facts,  there  was  no  testimony  that 
would  warrant  the  Jury  in  finding  that  the 
accident  was  occasioned  by  reason  of  the  care- 
lessness or  negligence  of  defendant's  servants 
in  allowing  the  track  to  be  obstructed.    It  ap- 
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peared,  however,  that  defendant  had  pub- 
lished in  the  local  press  an  article  "descriptive 
of  North  Park,  and  the  grounds,  baildiogs, 
and  attractions  there,  and  of  defendant's  rul- 
way  as  a  means  of  going  to  North  Park,  and 
stated,  among  other  things,  that  a  switchback 
railwav  was  being  built  on  defendaofs 
grounds;"  and  plaintiff  insists  that  defendant 
must  be  considered  as  inviting  plaintiff  U> 
visit  the  resort,  and  avail  herself  of  the  atr 
tractions,  including  the  switchback ;  and, 
having  invited  her  upon  its  premises,  it  was 
under  obligations  to  be  reasonably  sure  ibat 
it  was  not  inviting  plaintiff  into  danger.  A 
roller  coaster  is  not  a  snare,  or  an  explosive. 
It  is,  in  and  of  itself,  notice  of  its  character 
and  purpo.«e.  Its  presence  and  operation  in- 
volve no  danger  to  those  who  keep  awav  from 
it,  nor  does  its  enjoyment  necessarily  involve 
injury.  It  cannot  be  said  that  by  granting 
permission  to  operate  a  switchback  at  North 
J?ark  defendant  was  iruilty  of  negligence,  nor 
that  it  was  defendant's  duty  to  guard  it,  or 
exclude  the  public  from  its  use.  It  is  not  un- 
usual at  places  of  resort  to  lease  to  others  cer- 
tain privileges,  viz.,  to  operate  swings  or 
merry-go-rounds,  or  roller  coasters,  or  to  sell 
refreshments.  The  proprietors  of  the  resort 
do  not  thereby  become  insurers  against  acci- 
dents to  persons  patronizing  the  lessee,  or  be- 
come liable  for  his  carelessness.  It  is  not 
uncommon  for  street  railways,  steamboats, 
and  railroads  to  advertise  attrsctions  on  ibeir 
routes.  They  do  not  thereby  become  insurers 
of  the  persons  while  in  attendance  upon  the 
attraction,  or  responsible  for  the  carelessness 
of  the  operators.  Plaintiff  relies  upon  ibe 
case  of  Conradt  v.  Clauve,  93  Ind.  476, 47  Am. 
Rep.  888,  but  from  an  examination  of  that 
case  the  distinction  is  apparent.  Defendants 
were  managers  of  a  public  fair,  and  had  al- 
lotted a  portion  of  the  grounds  for  practice  in 
shooting  with  a  target  gun,^-a  deadly  weap- 
on; but  they  had  omitt^  to  take  or  see  that 
such  reasonable  precautions  were  taken  as 
would  shield  (not  the  target  d30oters)tbe  pub- 
lic from  danger,  and  would  notify  them  that 
the  place  was  dangerous.  Plaintiff  paid  the 
admission  fee  to  the  grounds,  and  while  there- 
in, being  utterly  ignorant  of  the  location  and 
existence  of  the  gun,  or  that  said  portion  of 
the  ground  was  reserved  for  target  practice, 
hitched  his  horse  within  the  portion  of  ground 
BO  allotted  and  so  negligently  left  open,  and 
the  horse  was  shot  and  killed.  In  the  present 
case  it  is  the  participant,  who  had  full  notice 
and  knowledge  of  the  use  to  which  the  par- 
ticular portion  of  the  premises  was  devoted, 
who  complains.  The  learned  Judge  was  right 
in  directing  a  verdict  for  defendant,  and  Iht 
jvdgment  is  affirmed, 

Darandt  «A,  did  not  sit.    The  other  Jus- 
tices concurred. 
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Alexander   BLACKWELL.    Exr.,    etc.,    of 

Reuben  Blackwell,  Deceased, 

0. 

E.  8.  MOORMAN  &  CO.»  Impleaded  with 
the  Lynchburg  &  Durham  B.  Co.,  Appti. 

'  1*   The  reftwal  to  submit  an  iMRie  to  the 
Jury  ifl  not  error  If  the  view  of  the  law  em- 

bi*aced  In  It  oould  have  been  presented  to  the 
Jury  by  pertinent  Inatructlonfi  upon  the  iasues 
submitted. 

£•  Perons  ludxi^  such  an  Inflammable 
and  powerful  Instmmentality  as  blast" 
ing  powder  are  charg^ed  with  kno^rlp 
edg^  of  any  fact  In  reference  to  its  actual  effect 
that  by  reasonable  diUg enoe  they  oould  have  as- 
certained. 

8*    Persons  eng^afj^d  in   blasting^   who 

know  or  by  reasonable  dUi^noe  could  know  that 
■tones  thrown  by  the  blasts  have  been  falling  on 
or  around  a  nelflrhborinflr  dwelling  so  as  to  Im- 
peril the  safety  of  the  occupants,  must  protect 
them  by  covering  the  blast  if  this  can  be  done  at 
a  reasonable  cost  and  if  not  must  give  actual 
warning  to  those  who  are  in  periL 

4*  A  person  imperiled  by  blasting  op- 
erations near  his  dwelling  is  not  chargeable 
with  contributory  negligence  because  he  fails  to 
find  an  absolutely  safe  place  when  in  the  moment 
of  peril  he  makes  an  effort  to  protect  himself. 

6«   The  net  earning*  health*  and  habits 

of  a  man  nuiy  be  considered  as  factors  in  mak- 
ing an  estimate  of  the  damages  for  his  death. 

6.  A  summary  ol  the  contentions  on  both 
sides  may  be  given  by  the  court  to  the  Jury. 

7.  A  summary  of  the  testimony  relied  on 
by  plaintiff  may  be  given  In  the  cfaiuge  of  the 
court. 

(November  1, 180S.) 

APPEAL  by  defendants  from  a  judgment  of 
tbe  Superior  Court  for  Person  (>)unty  in 
favor  of  plaintift  in  an  action  brought  to  re- 


cover damages  for  personal  injuries  resulting 
in  death  which  were  alleged  to  have  been 
caused  by  defendant's  negligence.    Affirmed. 

Reuben  Blackwell  resided  about  200  yards 
from  a  cut  on  the  right  of  way  of  defendant 
railroad  company,  in  which  Moorman  &  Co., 
as  constructing  contractors,  were  engaged  in 
blasting  rock.  At  the  time  of  the  accident 
Blackwell  had  just  been  at  his  well,  and 
was  going  to  the  house.  A  rock  thrown  by 
a  blast  at  the  cut  struck  deceased  on  the 
head,  killing  him.  The  work  at  the  cut 
had  been  progressing  some  time,  and  there 
was  evidence  that  the  blasts  had  previously 
thrown  rock  into  deceased's  yard,  and  that 
it  had  been  the  custom  of  defendants  to  give 
notice  to  the  Black  wells  when  a  blast  was 
going  to  be  shot,  and  that  no  notice  was 
given  of  the  blast  that  caused  the  accident. 

Defendants  tendered  the  issue,  ''Was  the 
death  of  plaintiff's  intestate  the  result  of 
accident  or  casualty?"  which  was  refused, 
and  defendants  excepted. 

The  Issues  submitted  and  answered  were 
as  follows:  **  (1)  Was  plaintiff's  intestate 
killed  by  the  wrongful  act  or  negligence  of 
the  defendants  Moorman  &  Co.?  Anmoer. 
Yes.  (2)  Did  plaintiff's  intestate,  by  the 
failure  to  use  proper  care  or  caution,  con- 
tribute to  said  injury?  Answer.  No.  (8) 
What  damage  has  plaintiff  sustained?  An- 
steer.  $1,600.  (4)  Was  the  plaintiff's  intes- 
tate killed  by  the  wrongful  act  or  negligence 
of  the  Lynchburg  &  Durham  Railroad  Com- 
pany?   Anetoer.  No.** 

The  trial  court  gave  to  the  jury  the  fol- 
lowing among  other  instructions : 

*'No  one  is  responsible  for  injuries  result- 
ing from  unavoidable  accident  while  en- 
gaged in  a  lawful  business ;  that  is  to  say, 
if  the  accident  occurred  not  by  the  negligence 
or  willful  act  of  another,  as  the  court  has 
charged  you.  The  measure  of  care  against 
accident,  which  one  must  take  to  avoid  re- 
sponsibility, is  that  which  a  person  of  or- 


NOTE.— Dutv  of  those  enoaoed  in  bUutino  as  to  the 

aafety  of  others. 

On  the  subject  of  injuries  to  land  and  buildings 
by  blasting,  see  Benner  v.  Atlantic  Dredging  i;o. 
(N.  Y.)  ante^  20).  and  note. 

As  to  liability  for  negligence  of  Independent  con- 
tractora  in  blasting,  see  that  part  of  note  to  Hawver 
V.  Whalen  (Ohio)  14  L.  B.  A.  beginning  on  p.  880. 

On  the  specific  subject  of  care  or  duty  for  other 
persons  the  rule  seems  to  be  that  the  question  of 
notice  of  the  Intended  blast  and  ot  requisice  care 
generally  is  one  cf  fact  under  the  circumstances  of 
the  case. 

In  Logansport  v.  Dick,  70  Ind.  66,  88  Am.  Rep. 
186,  notice  uf  a  blast  given  from  three  to  five  min- 
utes before  tbe  blast  was  made  was  held  insuffi- 
cient as  to  a  person  who  Is  not  near  enough  to  bear 
the  notice  but  who  came  within  range  of  the  blast 
and  was  killed. 

In  Beancbamp  v.  Saginaw  Min.  Co.,  60  Mich.  1G3, 
the  sufficiency  of  a  notice  of  tbe  blast  was  held  a 
question  of  fact  where  a  boy  going  along  the  usual 
road,  but  which  was  not  a  public  highway,  across 
mining  land  on  a  trip  to  a  store  kept  for  the  min- 
ers, was  injured  by  a  stone  from  a  blast  fired  on 
tlie  lands  of  another  mining  company* 

17  L.  R.A. 

See  also  17  L.  R.  A.  699;  24  L.  R.    A.  105;  32  L.  R.  A.  588;  34  L.  R.  A.  182;  39 
L.  R.  A.  834;  47  L.  R.  A.  716. 


In  DrisooU  ▼.  Kewark  &  R.  Lime  ft  O.  Co.,  87  N.  T. 
687,  07  Am.  Dea  761,  where  a  workman  going  to 
dinner  Just  after  the  dinner  bell  had  sounded  using 
a  footpath  across  a  quarry  lot  which  was  in  habit- 
ual .use  was  struck  by  a  blast,  the  question  as  to 
suflident  notice  was  also  held  to  be  one  for  the 
Jury. 

In  Herrlngton  v.  Lansingburgh,  110  N.  Y.  146,  It 
is  said  that  notice  of  a  blast  must  be  given  if  pru- 
dence requires  it. 

'  Where  workmen  in  an  establishment  lose  much 
time  in  leaving  their  work  to  seek  a  place  of  safety 
whenever  tbe  signal  of  a  blast  is  given,  and  there 
is  a  reasonable  apprehension  of  danger  on  account 
of  negligence  in  blasting,  tbe  person  doing  the 
blasting  is  liable  to  their  employer  for  their  loss  of 
time.  Hunter  v.  Farren,  127  Mass.  481, 84  Am.  Rep. 
423. 

Blasting  at  night  in  a  mine  according  to  the  usual 
custom  in  mines  cannot  be  restrained  by  the  owner 
of  the  surface  of  tbe  ground  because  the  blasting 
disturbs  the  sleep  of  the  occupants  of  bis  dwelling. 
Marvin  v.  Brewster  Iron  Min.  Co.  66  N.  Y.  638,  14 
Am.  Rep.  88S.  B.  A.  R. 


780 


NOBTH  CABOLINA  SUFRKiaB  COUBT. 


Kov., 


dinary  prudence  and  caution  would  use  if 
his  own  interest  were  to  be  affected  and  the 
whole  risk  run  were  his  own.  Now,  let  us 
see  what  the  plaintiff  relies  on  in  this  action 
to  make  out  a  case  of  nefi'ligenoe.  He  re- 
lies on  the  fact  of  death.  ^ 

To  this  defendants  except,  as  the  court 
fails  to  state  that  this  fact  does  not  deter- 
mine whether  there  was  negligence  or  not. 
''He  then  contends  that  these  additional 
facts  and  circumstances  (if  believed  by  you) 
make  out  a  case  of  negligence,  to  wit,  tliat 
the  defendants  or  their  agents  knew  that  the 
blast  before  the  killing  had  thrown  rock  on 
the  house  of  the  deceased  and  in  his  yard ; 
that  there  were  a  number  of  houses  in  the 
neighborhood  of  the  blasting  that  were  oc- 
cupied by  human  beings ;  that  a  highly  ex- 
plosive blasting  powder  was  used ;  that  the 
same  was  put  in  tiie  seams  of  the  rocks ;  that 
the  back  of  the  rock  was  hard,  and  the  sur- 
face soft,  and  hence  blown  a  long  distance ; 
that  no  covering  was  placed  on  the  blast; 
that  the  time  of  the  blasting  was  so  late  that 
the  deceased  could  not  see  how  to  protect 
himself  from  falling  stones;  and  that  the 
blast  was  about  to  take  place  or  that  the 
same  was  over.  To  this  the  defendants  reply 
that  the  plain'-ff  has  not  established  these 
things,  or  any  of  them,  and,  besides,  that 
thev  have  established  the  facts  that  they  had 
skillful,  prudent  men  to  do  the  blasting; 
that  the  powder  was  as  safe  as  they  could 
use,  and  that  they  could  not  remove  the 
rocks  except  by  blasting ;  that  the  seams  in 
the  rocks  were  as  safe  as  a  regular  drilled 
podtet,  and  the  usual  way  of  loading ;  that 
the  blast  was  smaller  than  usual,  and  not 
dangerous ;  that  the  blast  did  not  take  place 
after  dark,  or  the  usual  working  hour,  and 
that  both  general  notice  of  'Fire,*  which 
the  defendants  knew  meant  a  blast  was  about 
to  occur,  was  screamed  so  loud  that  the  de- 
ceased did  and  could  hear  it,  and,  besides, 
actual  notice  was  given  to  the  deceased  of 
the  impending  blast;  that  the  widow  ad- 
mitted to  several  parties  the  next  day  that 
the  deceased  did  hear  the  cry ;  that  actual 
notice  was  given  that  the  blast  was  over. 
Now,  you  are  the  iudge  of  the  facts.  If  you 
answer  the  issue,  No,  *  you  need  not  answer 
the  other  issues;  but  if  you  answer,  'Yes/ 
you  will  then  inquire,  'Did  the  plaintiff 
contribute  to  his  own  injury?'  Although 
the  defendants  may  have  been  guilty  of 
negligence,  if  the  plaintiff's  intestate  was 
guilty  of  contributory  negligence,  he  would 
not  be  entitled  to  recover  any  damage.  If 
the  injury  was  the  direct  result  of  the  plain- 
tiff's want  of  due  care,  then  the  loss  is  the 
result  of  his  own  negligence.  He  is  said  to 
be  guilty  of  contributory  negligence.  If  the 
defendants  liad  previously  thrown  rock  from 
their  place  of  blasting  to  and  on  the  house 
and  in  the  yard  of  the  deceased,  and  knew 
that  the  natural  result  of  the  blasting  was 
to  throw  rock  there,  and  where  the  deceased 
and  his  family  were  likelv  to  be  and  had  a 
right  to  be,  and  the  defendants  thereafter 
fired  off  a  blast  as  theretofore,  which  caused 
the  death  of  the  plaintiff's  intestate,  and  did 
not  give  warning  to  the  deceased  of  the 
impending  blast,  then  the  court  charges  you 
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that  this  would  be  negligence," — to  all  of 
which  defendants  except,  as  no  such  phase 
of  the  case  is  presented  by  the  testimony,  as 
Garbee  and  Carson  both  testify  that  the/ 
had  no  knowledge  that  any  rock  had  been 
thrown  into  the  yard  or  upon  the  house,  and 
no  reason  to  expect  from  the  light  charge  of 
powder  used  that  a  rock  would  go  that  dis- 
tance, and  this  is  confirmed  by  the  expert 
testimony. 

''If  the  deceased  knew  what  was  meant  bj. 
the  cry  of  *Pire!'  and  heard  the  same  when 
it  was  given,  this  would  be  sufficient  notice 
to  him  that  a  blast  was  imminent ;  and  if  b« 
heard  the  witness  call  to  him,  'Fire  in  the 
mountain!'  and  knew  what  was  thereby 
meant,  and  responded,  'All  right'  this, 
would  be  sufficient  notice.  The  court  charges 
you  that  if  one  uses  in  his  business  my 
dangerous  combustible,  such  as  dynamite 
or  blasting  powder,  it  is  his  duty  to  ac- 
quaint himself  fully  with  the  peculiarities 
and  characteristics  of  the  same,  and  to  em- 
ploy careful  and  skillful  men  to  handle  the 
same,  and  to  protect  the  public  who  live 
near  bjr,  or  who  pass  by  on  the  highway  or 
otherwise,  from  injury  when  the  combustible 
is  to  be  exploded,  if  the  defendants  used 
such  means  to  confine  said  explosive,  and 
employed  such  men  to  handle  the  same,  and 
in  all  respects  conducted  themselves  with 
reference  to  the  cause  like  a  man  of  care  and 
prudence  would  have  done  under  like  cir- 
cumstances, then  there  was  no  negligence  in 
this  respect.  ** 

To  the  above,  "  if  the  defendants  used  such 
means  to  colifine  said  explosives, "  defendants 
except,  and  insist  that  in  this  connection  the 
court  should  have  told  the  jury  that,  unless 
the  defendants  knew  that  rocks  had  been 
thrown  gn  the  house,  or  that  they  would 
probably  go  that  far  from  the  charge  of 
powder,  it  was  not  their  duty  to  confine  the 
explosives,  and  a  failure  to  do  so  would  not 
be  negligence. 

"If  the  jury  find  that  the  defendants  had 
previously  blasted  in  the  cut,  and  in  doing 
so  had  on  several  occasions  thrown  fragments 
of  rock  in  the  yard  at  the  well,  in  the  peach 
tree,  and  on  the  deceased,  and  that  such 
stones  were  large  enough  to  break  through 
the  roof  of  the  dwelling^ ;  that  the  defendants 
knew  these  facts ;  and  if  the  jury  find  that 
the  probable  result  of  a  blast  was  to  throw 
the  rock  in  said  yard,  and  near  said  dwell- 
ing,— ^then  the  court  charges  you  that  it 
would  be  negligence  not  to  secure  or  cover 
said  blast,  if  it  was  practicable  to  do  so,  and 
if  the  covering  would  prevent  the  projectile 
from  going  so  far." 

To  all  these  the  defendants  except,  as  co 
allusion  is  made  to  the  quantity  testified  to, 
and  a  failure  to  tell  the  Jury  in  this  connec- 
tion that  they  were  to  determine  the  facts  oo 
this  particular  occasion,  and  explain  what 
was  due  care  and  caution,  and  that  there 
was  no  negligence  if  they  believed  the  evi- 
dence of  defendants,  and  in  what  respect  § 
failure  to  use  such  care  and  caution  would 
be  negligence,  and  for  reasons  stated  in  lait 
exceptions. 

""The  statute  provides  that  the  plaintif 
may  recover  such  damages  as  are  fair  aiid 
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just  compensatfon  for  the  pecuniary  injuries 
Tusulting  from  such  deatn.  A  man's  net 
earnings  per  annum  are  his  pecuniary  value 
to  his  family,  and  in  estimating  these  you 
may  consider  the  age,  health,  and  occupation 
of  the  deceased,  the  value  of  his  services  upon 
farm,  including  the  nature  of  his  business, 
and  ^hat,  if  anything,  he  was  earning  from 
his  business.  The  court  also  charges  the 
jury  that,  if  Reuben  Blackwell  got  behind 
the  house,  that  would  be  sufficient.  If  he 
placed  himself  there  at  the  corner  as  a  place 
of  safety,  it  would  be  enough,  provided  the 
jury  should  find  from  all  the  evidence  that 
It  was  a  safe  place,  under  all  the  circum- 
stances, such  as  a  prudent  man  would 
take,— to  which  defendants  except,  and  in- 
sist that  there  was  no  evidence  that  he  sought 
any  place  of  safety,  but  entirely  disregaraed 
the  warning  if  he  heard  it,  and  went  about 
his  usual  business,  and,  if  this  was  so,  was 
guilty  of  negligence. 

Messrs.  John  W*  QrBhmm  and  Merritt 
A  Bryant,  for  appellants: 

The  killing  of  the  plaintiff  intestate  was  the 
result  of  accident  or  casualty,  and  was  not  a 
rrsult  to  be  expected  from  the  small  quantity 
of  Dowder  used,  and  the  distance  of  the  house 
(300  yards)  from  the  place  of  the  blast;  and  the 
issue  which  was  rejected  presented  this  view  in 
concise  and  direct  terms,  as  required  by  the 
Code,  ^  390;  and  the  case  of  McDonald  v.  Ckir- 
son,  94  N.  C.  497,  sutes:  "It  is  the  duty  of 
the  court  to  see  that  all  material  controverted 
matters  contained  in  the  pleadings  are  eliminat- 
ed and  submitted  to  the  jury  in  the  form  of 
iflsufifl  " 

AVbrigU  t.  MitOiea,  70  N.  C.  445;  Tkmdr 
9tm  V.  Gifford,  100  N.  0.  18. 

The  material  issues  raised  by  the  pleadings 
must  be  submitted.    Porter  v.  Western  N.  G, 

B,  Go.  97  N.  C.  66. 

Should  be  so  framed  as  to  clearly  present 
the  controverted  facts. 

Mace^r,  Protident.  L.  Asso.  101  N.  C.  122. 

The  addition  of  the  word  "unavoidably"  be- 
fore ''accidental,"  in  the  sixth  instruction, 
tends  to  withdraw  from  the  jury  the  view  of 
the  case  most  favorable  to  the  defendant.  "An 
accident  is  an  event  from  an  unknown  cause," 
or  "an  unusual  and  unexpected  event  from  a 
known  cause,"  "chance,  casualty." 

Cruie/tjield  v.  lUehmond  d  D.  R.  Co.  76  N. 

C.  a20. 

The  charge  keeps  constantly  before  the  minds 
of  the  jury  that  rocks  had  been  previously 
thrown  into  the  yard.  If  the  evidence  of  Gar- 
bee  and  Carson  was  to  be  believed,  they  had  no 
such  knowledge,  and  no  complaint  is  shown  to 
have  been  made  by  the  deceased  or  any  mem- 
ber of  his  family  of  any  such  occurrence. 
The  idea  of  a  mishap  or  accident  in  the  de- 
fendant's contention,  is  designed  to  present 
this  clearly  to  the  luiy.  This  view  is  not  suf- 
ficiently stated  in  the  charge. 

8taU  V.  Boyle,  104  N.  C.  800. 

In  the  char^  the  following  language  occurs: 
"Now  let  us  see  what  the  plaintiff  relies  on  in 
this  action  to  make  out  a  case  of  negligence. 
He  relies  on  the  fact  of  death." 

To  thisdefehdants  except,  as  his  honor  fails 
to  state  that  this  fact  does  not  determine  wheth- 
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er  there  was  negligence  or  not  The  Jury  is 
left  to  infer  that  it  is  one  of  the  facts  which, 
when  proved,  goes  to  make  a  case  of  negli- 
gence. On  the  contrary,  the  defendants  in- 
sisted that  it  in  no  way  tended  to  prove  neg- 
ligence. 

The  NUro  Glycerine  Case,  82  U.  8. 15  Wall. 
587,  21  L.  ed.  210. 

Mr.  W«  A.  Chithrie  also  for  appellants. 

Mr.  Jnnins  Parker  for  appellee. 

Avery»  J.,  delivered  the  opinion  of  the 
court: 

The  defendants  do  not  contend  that  any 
specific  view  of  the  law,  arising  out  of  the 
testimony  could  not  be  presented  to  the  jury 
through  the  medium  of  pertinent  instructions 
upon  the  issue  submitted.  This  being  the 
test  of  the  question,  whether  the  judge  below 
kept  within  the  bounds  of  his  discretionary 
power  when  he  refused  to  add  the  issue  sug- 
gested, the  first  exception  is  manifestly  not 
well  founded.  MeAdoo  v.  lUehmond  <&  D, 
B.  Co.  105  N.  C.  151 ;  Bm&ry  v.  BioMgh  (ft 
G.  R.  Co.  102  N.  C.  209 ;  Meredith  v.  Gran- 
berry  Coal  <ft  Inm  Co.  99  N.  C.  576 ;  People 
V.  Teague,  106  N.  C.  688.  This  court  has 
moreover  repeatedly  held  that,  in  cases  like 
that  at  bar,  it  was  not  error  to  submit  a 
single  issse  involving  the  question  whether 
the  injury  was  caus^  by  the  defendant's 
negligence,  with  an  inquiry  as  to  damages, 
Uiougn  it  has  been  suggestea  that  by  modify- 
ing that,  and  adding  one  and  in  some  cases 
two  others,  a  jury  might  be  made  to  com- 
prehend their  duty  more  clearly.  Scott  v. 
Wilmington  db  W.  R.  Co.  96  N.  0.  428 ;  Mc- 
Adoo^s  Case,  sttpra;  Denmark  v.  Atlantic  d 
J^.  G.  R.  Go.  107  N.  0.  189;  BrasweU  v. 
Johnston,  108  N.  0.  150 ;  Bottoms  v.  Seaboard 
d  R.  Co.  109  N.  O.  72. 

Excavating  by  blasting  is  one  of  the  ap- 
proved methods  of  constructing  a  railway, 
and  the  prudent  use  of  such  an  agency  in  re- 
moving hard  material  is  always  deemed  to 
have  been  in  contemplation  when  the  damage 
was  assessed  for  the  right  of  way,  as  a  neces- 
sary incident  to  the  privilege.  But  where 
damage  is  done  to  the  land  of  the  owner, 
adjacent  to  that  within  the  condemned 
boundary,  if  it  result  from  managing  or 
handling  explosive  material  carelessly  or  un- 
skillfully,  or  from  the  unnecessary  use  of 
such  as  is  so  powerful  that  the  injury  might 
be  expected  to  follow  as  a  natural  or  prob- 
able consequence,  the  corporation  is  answer- 
able in  a  new  action.  1  Wood,  Railway 
Law,  684,  and  note;  Sdbin  v.  Vermont  Cent. 
R.  Co.  25  Vt.  868 ;  St.  Peter  v.  Denison,  58 
N.  Y.  416,  17  Am.  Rep.  258;  Bellinger  v. 
New  York  Cent.  R.  Co.  28  N.  T.  47;  Losee 
V.  Buchanan,  61  N.  Y.  476,  10  Am.  Reo. 
628 ;  ffeeg  v.  Licht,  80  N.  Y.  679,  86  Am. 
Rep.  654 ;  Georgetovm,  B.  dt  L.  B.  Co.  v.  Ea- 
gles, 9  Colo.  544  ;  Hunter  v.  Fa/rren,  127  Mass. 
481,  34  Am.  Rep.  428 ;  Dodge  v.  County  Comrs. 
of  Essex,  8  Met.  380 ;  2  Shearm.  &  Redf.  Neg. 
§  717. 

Where  there  is  testimony  tending  to  show 
that  injuries  done  to  the  adjacent  land,  or 
the  buildings  on  it,  were  due  to  the  use  of 
unsafe  or  unnecessarily  violent  explosive 
material,  or  were  caused  by  the  careless  man- 
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a/nren^eiit  of  the  materials  in  common  use, 
and  also  contradictory  evidence,  it  is  for  the 
Jury  to  find  the  facts  upon  which  the  question 
of  negligence  depeoas.  Where  a  human 
bein^  Is  Killed  or  injured  at  his  dwelling 
on  his  own  land  by  a  blast  on  the  right  of 
w&j  condemned  out  of  the  same  tract,  in  ad- 
dition to  passing  upon  the  questions  whether 
proper  material  was  used  and  handled  with 
skill,  the  testimony  may  make  it  material 
for  the  jury  to  determine  whether  the  agents 
of  the  corporation  had  been  accustomed  to 
give  the  injured  party  a  signal  before  ignit- 
ing the  powder,  ana,  if  so,  whether  such 
notice  was  given  before  the  explosion  which 
caused  the  injury.  Hinkle  v.  Richmond  d 
D.  R,  Go.  109  N.  C.  478;  2  Wood,  Rail- 
way Law,  1318,  and  note  S;  Sweeny  v.  Old 
Colony  A  N,  R,  Co.  10  Allen,  868,  87  Am. 
Dec.  644;  Ne^oson  v.  New  York  Cent.  R. 
Co.  29  N.  T.  383;  Spencer  v.  JUinois  Cent. 
R.  Co.  29  Iowa,  55;  Ltingan  v.  St.  Louis, 
I.  M.  d  S.  R.  Co.  72  Mo.  892,  8  Am.  <&  Eng. 
H.  R.  Cas.  856. 

Where  a  corporation,  by  habitually  giv- 
ing: some  warning  of  approaching  danger, 
whether  from  passing  trains  or  expected  ex- 
plosions, induces  the  public  to  act  upon  the 
idea  that  the  usual  signal  will  be  given  at 
the  accustomed  time,  the  failure  to  meet  this 
Just  and  natural  expectation,  which  has 
arisen  from  observation  of  the  custom  of  the 
company's  agents,  will  subject  the  corpora- 
tion to  liability  for  an  injury  inflicted  on 
one  who  puts  himself  in  (janger  because  he 
is  mislea  by  such  omission.  Hinkls  v, 
Richmond  d  J)»  R.  Co.  »upra;  2  Wood,  Rail- 
way Law,  iupra.  Indeed,  the  decision  of 
the  Court  of  Appeals  of  New  York  imposed 
upon  the  corporation,  in  cases  like  that  at  bar, 
the  dutv  of  either  adopting  some  means  for 
preventing  projectiles  from  being  thrown  so 
as  to  subject  a  person  to  danger  in  his  own 
house  or  yard,  or  of  giving  him  personal  and 
timely  notice  so  that  he  may  escape.  St. 
Peter  v.  Dennieon,  supra. 

The  application  of  the  principle  that  we 
have  stated  to  the  facts  of  this  case  will  en- 
able us,  without  difficulty,  to  dispose  of 
most  of  the  exceptions  relied  on  and  set  out 
in  the  formal  assignment  of  error.  We  do 
not  think  that  the  privilege  of  throwing 
stones  through  the  air  200  or  more  yards,  and 
beyond  the  right  of  way,  so  as  to  endanger 
the  lives  of  the  owners  of  adjacent  land  and 
of  the  members  of  their  families,  when  en- 
gaged in  their  domestic  duties  in  and  around 
their  dwelling-house,  passes  with  the  right 
of  way,  as  a  necessary  incident  to  the  ease- 
ment. *'In  determining  what  is  the  duty, 
the  failure  in  which  constitutes  negligence, 
regard  is  to  be  had  to  the  growth  of  science 
and  the  improvements  in  the  arts  which  take 
place  from  generation  to  generation,  and 
manv  acts  or  omissions  are  now  evidence  of 
carelessness  which  a  few  years  ago  would 
not  have  been  culpable  at  all,  as  many  acts 
are  now  consistent  with  great  care  and  skill 
which  in  a  few  years  will  be  considered  the 
height  of  imprudence.**  1  Shearm.  &  Redf. 
Neg.  g  12.  The  Supreme  Court  of  Michigan 
held,  where  one  was  passino;  along  a  public 
road  and  was  Injured  by  a  blast  in  a  mine 
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on  land  adjacent  to  the  road,  it  was  negli- 
gence in  the  owner  not  to  cover  the  mine  so 
as  to  protect  travelers  from  missiles  thrown 
up  by  the  explosive  material.  Beauehamp 
V.  Saginaw  Min.  Co.  60  Mich.  163.  45  Am. 
Rep.  30.  The  defendants  introduced  as 
a  witness  an  acknowledged  expert,  (one 
Oleves,)  who  was  a  civil  engineer.  He  tes- 
tified that,  on  ordinary  railroad  work  in  the 
country  and  remote  from  dwellings,  it  was 
not  customary  to  cover  blasts,  but,  when 
blasting  was  done  near  a  city  or  a  dwellin/^- 
house,  that  a  covering  could  be  made  of 
^reen  hides  or  timber,  so  as  to  break  the 
torce  of  the  projectiles,  or  prevent  their  go- 
ing so  far  as  to  subject  persons  passing  along 
the  streets  or  in  their  own  yard  or  houses  to 
danger.  There  was  evidence  tending  to  show 
that  stones  had  been  thrown  into  the  intes- 
tate's yard  by  previous  blasts  at  the  same 
place,  and  that  the  plaintiff,  his  wife  haring 
received  warning,  had  been  compelled  to 
gather  her  children  to  the  house  to  get  them 
out  of  dan^r.  If  the  defendants  or  their 
emplovis  did  not  know  that  the  missiles  had 
been  thrown  to  such  a  distance,  they  ought, 
in  the  exercise  of  ordinary  care,  to  have 
known  it  if  they  were  subjecting  the  intes 
tate  and  his  family  to  danger,  and  to  have 
taken  proper  precaution  to  guard  against  it. 
Indeed,  their  own  testimony  tended  to  show 
such  knowledge,  since  some  of  defendants' 
witnesses  testified  to  having  given  or  heard 
warning  given  by  others  to  intestate's  family 
by  calling  out,  "Fire  !*  At  any  rate,  persons 
uging  sudi  an  inflammable  and  powerful  in- 
strumentality are  charged  with  knowledge 
of  any  fact  m  reference  to  its  actual  effect, 
that  they  could  by  reasonable  diligence  have 
ascertained.  Knowing,  then,  that  previous 
blasts  had  endangered  the  persona  of  intes- 
tate, his  wife  and  children,  if  the  explosicHi 
occurred  in  a  shaft  or  in  a  deep  cut,  so  situ- 
ated that  covering  could  be  easily  constructed 
out  of  timbers  or  hides  so  as  to  protect  in- 
testate against  the  danger,  it  was  the  doty 
of  the  defendant  to  have  provided  such 
structure.  If  it  was  not  practicable,  at  any 
cost  reasonably  commensurate  with  the  nat- 
ure of  the  work,  to  prevent  the  projectiles 
from  being  thrown  into  intestate's  yard, 
then  it  was  incumbent  on  defendants  to  see 
that  intestate  and  his  family  had  actual  and 
timelv  notice  of  impending  danger  before 
igniting  the  fuse.  The  supreme  court  of 
Massachusetts  held  that  where  a  contractor 
(like  Moorman  &  Co.  in  this  case;  caused 
stones  to  be  thrown,  by  blasting,  upon  a 
building  in  process  of  construction,  he  was 
liable  to  respond  in  damages,  not  only  for 
the  injury  done  to  the  building  by  the  fall- 
ing stones,  but  for  Joss  of  time  of  the  work- 
men in  putting  it  up,  when,  in  consequence 
of  actual  notice,  they  went  into  a  place  of 
safety  till  the  danger  was  over.  Hunter  v. 
Farreh,  supra. 

We  concur  with  the  Judge  below  in  the 
opinion  that  if  the  defendant  contractors,  or 
their  agent  in  charge  of  the  work,  knew,  or 
could  by  reasonable  diligence  have  known, 
that  the  stones  thrown  out  by  their  blasts 
had  been  falling  op  or  around 'the  dwelling 
of  intestate,  so  as  to  imperil  the  safety  of 
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the  family  engaged  in  their  ordinary  house- 
hold work.  It  was  their  duty  to  have  pro- 
tected them  by  constructing  a  covering,  if 
their  work  was  in  such  a  depression  that 
thev  could  erect  barriers  at  reasonable  cost, 
an(f  thereby  obviate  the  danffer.  Bdt,  if  the 
cost  of  such  coverings  would  have  been  so 
great  as  to  CDUsume  all  or  more  than  all  of 
the  profit  they  would  otherwise  have  derived 
from  performing  their  work  under  the  con- 
tract, we  think  that,  in  any  event,  they 
could  not  escape  the  duty  devolving  upon 
them  so  soon  as  they  liad  knowledge,  or 
ought  to  have  known,  of  the  danger  oi  giv- 
ing actual  warning  to  those  who  were  in 
peril.  When  it  was  shown  that  tbe  family 
of  intestate  was  exposed  to  such  daneer  from 
the  blast,  and  that  defendants,  in  &e  exer- 
cise of  reasonable  diligence,  ought  to  have 
known  that  fact,  it  was  incumbent  on  them, 
if  they  would  relieve  themselves  from  re- 
sponsibility, to  show  that  they  had  provided 
the  covering  or  given  the  warning,  or  that 
the  negligent  conduct  of  plaintiff's  intestate 
was  the  proximate  cause  of  the  injury. 

As  the  judge  below  left  the  liability  of 
the  defendants  dependent  upon  actual  knowl- 
edge of  the  danger,  before  the  duty  of  con- 
structing a  covering  or  giving  warning 
would  arise,  the  defendants  have  no  reason 
to  complain  of  the  legal  propositions  laid 
down  by  them,  nor  can  they  assign  as  error 
the  fact  that  the  judge  embodied  in  his 
charge,  as  an  abstract  proposition,  what  Is 
known  as  the  "rule  of  the  prudent  man,"  in 
response  to  and  in  compliance  with  a  request 
contained  in  both  clauses  8  and  9  of  his 
prayer  for  instructions,  especially  when,  in 
specific  instructions  given  afterwards,  he 
correctly  applied  the  law  of  neeligence  and 
contributory  negligence  to  the  facts  of  this 
4saab  as  a  guide  to  Sie  jury  in  their  delibera^ 
tions.  If  the  plaintiff's  intestate  had  re- 
mained in  his  yard  or  at  his  well,  where  he 
was  engaged  in  his  ordinary  work,  instead 
of  jToing  behind  the  comer  of  the  house,  the 
negligence  of  the  defendants,  which,  under 
instruction  of  the  court,  was  to  be  considered 
as  a  cause  of  injury  only,  on  condition  of 
their  failure  to  erect  a  covering,  if  practi- 
cable, or,  at  all  events,  to  give  warning  of 
the  danger,  would  have  been  the  proximate 
cause  of  the  injury.  The  jury  were  in- 
structed, in  effect,  that  they  should  respond 
''No"  to  the  issue  involving  defendants'  neg- 
ligence, unless  they  found  they  had  failed 
in  their  duty  as  to  erecting  a  covering  or 
giving  warning:  and,  if  they  so  responded 


to  that  issue,  It  would  be  unnecespjiry  to  con- 
sider the  other  issues.  8o  that  they  could 
not  reach  the  second  issue  till  they  had 
found  that  ''plaintiff's  intentate  was  killed 
by  the  wrongful  act  or  negligence  of  Moor- 
man &  Co.,  evinced  in  the  omission,  when 
it  was  practicable  to  do  so  at  reasonable  cost, 
to  erect  a  coverinff ,  or  to  give  timely  notice. " 
There  was  conflicting  evidence  as  to  the 
giving  of  actual  warning,  as  the  intestate's 
wife  testified  that  "nobody  hallooed  at  all," 
while  two  of  the  defendants'  witnesses  tes- 
1 1  fied  as  to  notice.  Contrad  i  ctory  statements, 
if  made  by  her,  went  to  the  jury  as  bearing 
upon  her  credibility,  of  whidi  they  were  the 
sole  judges.  After  finding  that  the  defend- 
ants were  in  fault  in  not  giving  timely  no- 
tice, or  failing  to  construct  a  covering,  the 
intestate  would  not  be  culpable  if  he  re- 
mained in  the  open  yard,  without  warning. 
So  we  fail  to  see  how,  after  passing  upon 
the  first  issue,  it  was  material  to  consider 
whether  the  intestate  took  refuge  behind  the 
house  or  not.  But  the  jury  evidently  reached 
the  conclusion  that  he  did,  and  that  it  was 
a  safe  place.  We  do  not  think  that  Intestate 
was  bound  to  find  an  absolutely  safe  place. 
He,  at  most,  was  expected,  in  the  hurry  of 
the  moment  and  when  in  peril  brought 
about  by  defendants'  negligence,  to  have 
made  an  effort  to  protect  nimself,  and,  like 
a  passenger  who  errs  in  judgment  in  seek- 
ing safety  in  case  of  derailment  of  a  train, 
he  was  not  culpable  if  he  made  a  mistake. 
2  Wood,  Railway  Law,  1141,  1146,  notes. 
If  the  judge  left  questions  to  the  jury  that 
were  not  properly  witiiin  their  province,  the 
defendants  can  assign  it  as  'error  only  on 
condition  that  he  shows  that  he  was  thereby 
injured,  and  that  he  cannot  do  in  this  case. 

The  rule  for  determining  the  amount  of 
damages,  in  which  he  mentions  the  net  earn- 
ings, with  health,  habits*  etc.,  as  factors  in 
makine  the  estimate,  was  not  erroneous,  as 
far  as  It  went,  and  there  was  no  such  fail- 
ure to  comply  with  requests  as  to  furnish 
ground  for  complaint. 

It  was  not  error  to  eive  a  summary  of  the 
contentions  on  both  sides,  nor  was  it  error  to 
mention  the  fact  of  killing  as  the  point  of 
departure  in  enumerating  plaintiff's  conten- 
tion, and  in  giving  a  summary  of  the  testi- 
mony relied  on  by  him.  Stats  v.  Boyle,  104 
N.  C.  800. 

Upon  a  review  of  all  the  exceptions  relied 
on,~  we  think  that  there  was  no  error  of  which 
the  dtfendants  eouldjusUy  complain. 
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City  of  MADISON,  Respt 

( wis. ) 

A  ehlld  has  the  same  rii^hte 


adult  traveler  on  a  highway  or  sidewalk, 
but  l8  not  held  to  as  hl^h  a  de^ee  of  oare  and 
respODsibUity. 


8«   The  liability  of  cities  tor  want  of 
pair,  and  dangerous  condition  of  sidewalks  ia 
in  Wisoonsin  exclusively  statutory. 


Hora— The  brlefS  of  oounsel  reported  with  the 

case  taken  in  oonneotion  with  the  opinion  of 

eotnt  lo  fully  review  the  anthoritiee  on  the 
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rights  of  children  at  play  as  ^^travelers**  that  It 
would  be  unprofitable  to  attempt  to  add  anything 
thereta 
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8.  Only  those  ludxi^  a  sidewalk  or  biff hp 
way  for  the  purpose  of  traveling  there- 
on when  Injured  hj  defects  therein  are  entitled 
to  recover  acralnst  a  otty  under  the  Wisconsin 

-  statutes. 

4*  A  child's  rolling  a  hoop  before  her 
while  traveling  on  a  sidewalk  Is  not  per  se 
negligence  although  that  fact  maybe  considered 
by  the  Jury  on  the  question  of  negligence. 

5«  The  rollings  of  a  hoop  on  a  sidewalk 
while  gakag  to  meet  playmates  does  not 
prevent  a  child  from  being  a  traveler  entitled  to 
recover  for  injuries  from  defects  In  the  walk 
where  the  playing  with  the  hoop  did  not  divert 
the  child  from  going  straight  on  towards  her 
destination. 

6«  A  complaint  in  an  action  aicainst  a 
city  fbr  ivories  to  plaintiff's  dajighier 
which  states  all  the  facts  required  by  statute  to 
be  stated  In  a  notice  to  the  dty  as  a  condition 
precedent  to  the  bringing  of  a  suit  sufBdently 
complies  with  the  statute  for  the  purpose  of  a 
subsequent  suit  by  the  child. 

(October  2S,  ISttBL) 

APPEAL  by  plaindff  from  an  order  of  the 
Circuit  Court  for  Dane  County  sustaining 
a  demurrer  to  tbe  complaint  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  resulted  from  defend- 
ant's negligence.    Bef)er$ed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Rnfus  B.  Smith,  with  Meun,  San- 
born A  Kerr,  for  appellant: 

The  general  roles  of  liability  of  persons  and 
corporations  towards  children  are  the  same  as 
they  are  in  favor  of  adult  persons,  with  the 
distinction  that  a  rule  much  less  strict  is  held 
in  respect  to  contributory  negligence  upon 
their  part 

Washington  <£  G,  B,  Co.  v.  Oladmon,  82  U. 
8.  15  Wall.  401,  21  L.  ed.  114;  Lyne/i  v.  Smith, 
104  Mass.  62,  6  Am.  Rep.  188;  Ewen  v.  Ohi- 
c4igo  <Sf  N.  W,  R,  Oo,  88  Wis.  618. 

It  has  never  been  held,  except  under  local 
statutes,  that  a  child  injured  while  playing  on 
the  street  had  not  the  ordinarv  right  to  go  to 
the  Jury  on  the  question  of  its  contributory 
negligence. 

The  eases  may  be  divided  into  three  classes: 

(1)  Where  the  liability  is  in  favor  of  per- 
sons and  propertv,  generally,  and  the  accident 
happens  to  the  child  either  wholly  engaged  in 
play,  or  using  the  street  in  the  ordinary  wav. 
Here  it  is  held,  without  dissent,  that  the  child 
has  the  same  r^hts  as  an  adult. 

Chicago  v.  Sitfe,  1  West.  Rep.  850, 868,  114 
111.  222.  55  Am.  Rep.  860;  Indianapolis  v. 
Emmelman,  6  West  Rep.  566,  106  Ind.  530, 
58  Am,  Rep.  66;  McQuire  v.  Spenee,  91  N.  Y. 
808,  48  Am.  Rep.  668:  Donoho  v.  Vulcan  Iron 
WotJcb^  7  Mo.  App.  447,  approved  in  75  Mo. 
404;  MeQarry  v.  Loomis,  68  N.  Y.  104,  20 
Am.  I^p.  510;  Kum  v.  Troy,  6  Cent.  Rep. 
498,  104  N.  Y.  844,  58  Am.  Rep.  508;  Birkett 
V.  Knuskerhocker  Ice  Co.  110  N.  Y.  504;  Gulf, 
C.  AS.  F.  B.  Co.  V.  McWhirter,  77  Tex.  366; 
Vicksburg  v.  McLain,  67  Miss.  4. 

(2)  Where  the  liability  is  purely  statutory, 
is  in  favor  of  travelers  only,  and  injury  hap- 
i>ens  to  a  child  engafi:ed  in  play  alone,  not 
being  at  the  time  walking  or  running  on  the 
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street    Here  it  is  held  there  can  be  no  recov- 
ery. 

Stinson  v.  Gardiner,  4St  Me.  248,  66  Am. 
Dec.  281;  Hia  v.  Boston,  122  Mass.  344,  23 
Am.  Rep.  332;  Blodgett  v.  Boston,  8  Allen,  237; 
Tighe  v,*LoiceU,  119  Mass.  472;  Lyons  v. 
Brookline,  119  Mass.  491. 

(8)  Where,  as  before,  the  liability  is  stat- 
utoiy,  confined  to  travelers,  and  the  injury 
happens  to  a  child  while  it  is  using  the  street 
for  travel  and  play  at  the  same  time.  In  such 
a  case  it  is  held  that  there  may  be  a  recoverv. 

Blodgett  v.  Boston,  supra;  GuUine  v.  LoioeU, 
4  New  Eng.  Rep.  286,  144  Mass.  491.  59  Am. 
Rep.  102;  Huiit  v.  Salem,  121  Mass.  294:  Bltfs 
V.  South  Hadley,  5  New  £ng.  Rep.  124,  145 
Mass.  91. 

If  an  adult  is  seeking  diversion,  exercise  or 
recreation  upon  the  street,  he  does  not  lose  his 
right  to  go  to  a  Jury,  if  injured  by  a  defect, 
upon  the  question  of  his  contributory  negli- 
gence. 

A  child  may  lawf ulljr  be  upon  the  sidewalk 
for  pleasure  only,  that  is  to  say.  for  play. 

Chicago  v.  K^e,  1  West.  Rep.  350,  353, 
114  111.  222,  56  Am.  Rep.  860;  McGuire  v. 
Spence,  91  N.  Y.  808.  43  Am.  Rep.  668;  Me- 
Garry  v.  Loomis,  68  N.  Y.  104,  20  Am.  Pep. 
510;  Kunz  v.  Troy,  6  Cent.  Rep.  493, 104  X. 
Y.  344,  58  Am.  Rep.  508;  Donoho  v.  ViUfOfi 
Iron  Works,  7  Mo.  App.  447,  approved  in  75 
Mo.  404;  Indianapolis  v.  Emmelman,  6  WesL 
Rep.  566,  108  Ind.  530,  58  Am.  Rep.  65. 

Hundreds  of  young  children  are  permitted, 
with  general  safety,  and  must  be  permitted  in 
cities,  to  amuse  themselves  upon  the  sidewalks, 
and  tbey  cannot  always  be  attended  by  persons 
of  discretion. 

Birkett  v.  Knickerbocker  Ice  Co.  110  N.  Y. 
504.  See  also  Gulf,  C.  d  S.  F.  JB.  Co.  v.  Me- 
Wliirter,  77  Tex.  856;  Birge  v.  Gardner,  19 
Conn.  509,  50  Am.  Dec.  261;  Kerr  v.  Fotyue, 
54  m.  482,  5  Am.  Rep.  146;  Vicksburg  v.  Me- 
Lain,  67  Miss.  4;  Strong  v.  SUvens  Point,  63 
Wis.  255. 

Tbe  question  is,  substantially,  whether  a 
child  playing  upon  a  street  is  an  outlaw. 

A  man  deeply  intoxicated,  reeling  home 
upon  a  sidewalk,  or  the  most  confirmed  tramp, 
breaking  the  law  at  every  step  he  takes,  sunk 
in  the  lowest  depths  of  vagabondage,  awaiting 
every  opportunity  to  commit  crime,  may  still 
submit  his  case  to  a  jury,  if  injured  upon  tbe 
sidewalk,  and  make  the  attempt  at  least  to 
convince  them  that  he  was  not  guilty  of  con- 
tributory negligence,  and  that  his  breach  of 
the  law  was  not  the  proximate  cause  of  his 
injury. 

Sutton  V.  Wauwatosa,  29  Wis.  21.  9  Am. 
Rep.  534;  Philadelphia,  W.  db  B.  B,  Co.  v. 
Philadelphia  A  E.  DeG.  Steam  Tow  Boat  Co. 
64  U.  S.  28  How.  209,  16  L.  ed.  433;  Sehmid 
V.  Humphrey,  48  Iowa,  652,  30  Am.  Rep.  414; 
Whart.  Neg.  §  331;  Robinson  v.  Pioehe,  B.  <l6 
Co.  5  Cal.  460;  Alger  v.  LofoeU,  8  Allen.  402; 
Cramer  v.  Burlington,  ASi  Iowa,  815. 

The  New  England  rule  is  that  a  child  en- 
gaged exclusively  in  play  upon  a  highway  or 
street  is  not  a  traveler  under  their  local  stat- 
utes. 

BlodgeU  v.  Boston,  8  Allen.  237:  ffamiUon 
V.  Boston,  14  Allen,  475;  Stinson  v.  Gardiner- 
42  Me.  248,  66  Am.  Dec.  281. 
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PlalDtiff  "was  most  clearly  a  traveler,  eren 
within  the  strict  coDstruction  of  those  statutes 
made  by  the  New  England  courts 

BlodffeU  Y.  Boston,  ntpra;  Hunt  v.  Salem, 
121  Mass.  295;  Outtine  r.  Lowell,  4  New  Eng. 
Rep.  286, 144  Mass.  491,  69  Am.  Rep.  102;  Blu$ 
T.  South  Eadley,  6  New  Eng.  Bep.  124,  145 
Mass.  91. 

Immediately  after  the  occurrence  of  the  ac- 
cident the  father  of  the  plaintiff  in  this  action 
commenced  suit  against  the  city  by  serring  on 
it  a  complaint. 

By  this  complaint  the  requirements  of  the 
statute,  which  are  imposed  as  conditions  i)re- 
cedent  necessary  to  maintaining  such  an  action 
against  a  municipal  corporation  are  fully  met. 

PiarUh  y.  Eden,  62  Wis,  272;  Taylor  y.  Wo- 
him,  180  Mass.  494. 

Mr.  Burr  W*  Jones*  for  respondent: 

In  Wisconsin  the  liability  is  purely  statu- 
tory, not  only  as  to  towns  but  as  to  cities. 

StiUina  y.  Thorp,  54  Wis.  628.  41  Am.  Rep. 
60:  McLimans  y.  Lancaster,  68  Wis.  696. 

The  states  which  reject  the  doctrine  of  im- 

Slicd  liability  and  haye  statutes  on  the  subject 
mit  the  uses  to  which  the  highway  or  street 
must  be  kept  in  repair.  Only  those  who  are 
using  the  streets  as  trayelers  can  recover  dam< 
ages  under  these  statutes.  It  logically  follows 
that  in  such  states  there  is  no  liability  where 
children  or  others  are  injured  on  the  streets 
while  engaged  In  playing. 

Blodgett  y.  Boston,  8  Allen,  287;  Tight  y. 
LatceU,  119  Mass.  472;  Stinson  y.  Gardiner, 
4St  Me.  248.  66  Am.  Dec.  281;  Lyons  y.  Brook- 
line,  119  Mass.  491;  Stiekneyr.  Salem,  8  Allen, 
874;  McCarthy  y.  Portland,  67  Me.  167,  24 
Am.  Rep.  28;  Richarde  y.  EnfiOd,  18  Gray, 
844. 

The  word  "property"  used  in  the  statute 
does  not  include  property  unless  it  is  the  prop- 
erty of  a  traveler. 

See  Harper  y.  Milwaukee,  80  Wis.  866;  Lie- 
ennore  y .  Oimden  County  Choeen  Fk'eeholders,  81 
N.  J.  L.  612. 

The  duty  of  municipalities  is  complete  when 
they  have  made  the  streets  safe  for  travelers. 

Ayer  y.  Norwich,  89  Conn.  879, 12  Am.  Rep. 
896;  Wilson  y.  Oranby,  47  Conn.  78,  86  Am. 
Rep.  51;  Rewiwn  v.  JV3w  Hawn,  84  Conn.  186, 
91  Am.  Dec.  718;  Taylor  v.  Peekfiam,  8  R.  L 
849,  6  Am.  Rep.  678,  91  Am.  Dec.  285;  Mc- 
Arthur  V.  Saginaw,  58  Mich.  857,  55  Am.  Rep. 
687;  State  y.  Davis,  81  W.  Va.  890;  Kellev  v. 
Fonddu  Lac,  81  Wis.  179;  QoeUzY,  Ashland,  75 
Wis.  642;  Wheelers,  Westport,  80 Wis.  892;  Fo- 
shay  y.  Glen  Batten,  25  Wis.  288,  8  Am.  Rep. 
78;  Harper  r.  Milwaukee,  supra;  HawesY.  Fox 
Lake.  88  Wis.  442:  Draper  v.  Ironion,  42  Wis. 
696;  Houfe  y.  Fulton,  29  Wis.  804,  9  Aul 
Rep.  568. 

The  complaint  is  defective  in  that  it  has  no 
allegation  of  notice  as  required  by  Wis.  Rev. 
Btat.,  g  1839. 

Notice  was  necessary. 

Susengvth  y.  Bantoul,  48  Wis.  887;  Te^ar- 
den  V.  Caledonia,  50  Wis.  292;  Plum  v.  Fond 
du  Lac,  51  Wis.  398;  Benware  v.  Pine  Valley, 
68  Wis.  527;  Dorsey  v.  Bacine,  60  Wis.  292. 

Rights  of  action  purely  statutory  may  be 
taken  away. 

Beebe  v.  O^Brien,  10  Wis.  481;  Dillon  y. 
fSnder,  86  Wis.  844;  McLimans  y.  Lancaster, 
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68  Wis.  600:  Louisiana  y.  New  (h'leane,  109 
U.  8.  285,  27  L.  ed.  986;  Chase  v.  Curtis,  118 
U.  8.  464,  28  L.  ed.  1042;  DeMoss  y.  Newton, 
81  Ind.  219;  Satterlee  v.  Matthewson,  27  U.  S. 
2  Pet.  880,  7  L.  ed.  458;  O^Bannon  v.  Louis- 
ville, C.  A  L.  JS.  Co,  8  Bush.  851. 

In  the  case  at  bar,  four  months,  or  nearly 
half  of  the  ninety  davs,  were  left  to  the  plain- 
tiff, not  to  prepare  for  and  bring  a  suit,  but 
merely  to  serve  a  preliminary  notice. 

Mass.  Stat.  1882,  chap.  52,  p.  847,  requiring 
notice  within  thirty  days. 

In  Maine  the  notice  must  be  given  within 
fourteen  days,  and  the  action  brought  within 
one  year. 

Me.  Rev.  Stat.  1888.  p.  266. 

In  New  Hampshire  within  ten  days. 

N.  H.  Stat.  1891,  chap.  76,  p.  224. 

In  Vermont  within  twenty  days. 

Yt.  Laws  1882,  No.  18,  p.  80. 

Orton*  J,,  delivered  the  opinion  of  the 
court: 

The  accident  and  injury  complained  of  took 
place  on  the  evening  of  the  11th  day  of  Sep- 
tember, 1878,  about  6  o'clod[,  when  the  plain- 
tiff, now  of  full  age„  was  only  seven  years  old, 
and  on  a  sidewalk  on  the  southerly  side  of 
Main  street,  opposite  lot  4,  blocjc  60,  in  the 
city  of  Madison,  which  was  and  had  l)een  for 
over  six  months  out  of  repair,  and  dangerous 
to  travelers  at  that  place.  The  plaintiff,  who 
lived  with  her  father  and  motiier  near  that 
place,  started  to  go  on  said  sidewalk  westerly 
to  the  junction  at  Brown  and  Main  streets,  to 
visit  and  play  with  some  playmates  of  hers  at 
that  place,  taking  with  her  a'hoop,  and  a  pine 
stick  about  18  inches  long  to  propel  and  guide 
it  with.  While  she  was  running  slowly  aown 
the  sidewalk  towards  her  place  of  destmation, 
guiding  and  following  her  hoop,  which  ran 
down  the  walk  by  its  own  momentum  slightly 
faster  than  an  ordinary  pedestrian  would  usu- 
ally walk,  and  while  using  due  care,  the  end 
of  one  of  the  boards  of  the  walk,  which  stuck 
up  several  inches  above  the  other  boards  and 
the  general  level  of  the  walk,  caught  her  foot 
and  threw  her  violently  down,  ana  caused  the 
stick  she  held  in  her 'hand  to  penetrate  her 
left  eye  and  to  destroy  its  sight;  and  the  sight 
of  her  right  eye,  by  sympathy,  was  thereby 
also  partially  lost  These  are  substantially  the 
facts  set  out  in  the  complaint.  It  is  also  al- 
leged in  the  complaint  that  Elisha  R.  Reed, 
the  father  of  the  plaintiff,  on  the  11th  day  of 
October,  1878,  commenced  an  action  against 
the  citjr  for  and  on  account  of  said  iniury  to 
the  plaintiff,  and  for  damages  to  himself;  and 
the  summons,  together  with  a  verified  com- 
plaiot  in  the  action,  were  duly  served  on  the 
then  mayor  of  said  city,  and  the  city  appeared 
and  answered  in  the  action.  A  copy  of  said 
complaint  is  attached  to  the  complaint  herein 
as  an  exhibit.  That  l^omplaint  showed  the 
same  insuflSciency  and  want  of  repair  of  the 
sidewalk  at  the  same  place,  and  described  the 
particulars  thereof;  and  alleged  that  the  city 
authorities  had  six  months'  notice  thereof;  and 
that  the  plaintiff  was  the  father  of  the  present 
plaintiff;  and  set  out  the  circumstances  of  the 
accident,  and  of  her  personal  injury,  and  the 
loss  of  her  services  occasioned  thereby.  When 
the  accident  happened,  and  said  former  action 
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was  commenced,  there  was  do  statute  requir- 
ing notice  to  the  city  odlcers  of  the  particulars 
of  the  insufficiency  of  the  walk,  and  of  the 
accident  and  injury,  within  ninety  days  there- 
after. Such  notice  was  first  required  by  sec- 
tion 1889,  Rev.  Stot,  which  took  effect  No- 
vember 1, 1878,  when  there  were  yet  remaining 
about  forty  days  in  which  such  notice  might 
have  been  given.  There  was  no  other  notice 
given  by  or  for  this  plaintiff,  except  that  which 
was  given  by  and  through  said  complaint,  by 
her  father  and  natural  guardian.  A  demurrer 
to  the  complaint  was  sustained  by  the  circuit 
court,  and  this  appeal  is  from  said  order.  The 
positions  assumed  by  the  learned  counsel  of 
the  respondent  in  suppoit  of  the  demurrer  will 
be  disposed  of  in  their  order.  Nearly  every 
question  raided  has  been  decided  by  this  court. 

1.  The  plaintiff,  as  a  child  seven  years  of 
age,  had  the  same  rights  as  an  adult  traveler 
on  the  highwav  or  sidewalk,  and  her  negli- 
gence is  to  be  determined  by  the  same  princi- 
ples of  law,  according  to  the  circumstances  of 
the  case.  The  only  difference  is,  she  ought 
not  to  be  held  to  as  high  a  degree  of  care  and 
responsibility.  Btrong  v.  Stevens  Paint,  62 
Wis.  255;  Ewen  v.  Chicago  d  N.  W,  /?.  Co.  88 
Wis.  618;  Johnson  v.  Chicago  db  N.  W.  B.  Co, 
66  Wis.  274;  Washington  cfe  (?.  R,  Co,  v.  Glad- 
mon,  82'  U.  8.  15  Wall.  401,  21  L.  ed.  114; 
Lynch  v.  Smith,  104  Mass.  52,  6  Am.  Rep.  188. 

2.  As  contended  by  the  learned  counsel  of 
the  respondent,  the  liability  of  cities  for  in- 
juries caused  by  the  want  of  repair  and  dan- 
gerous condition  of  their  sidewalks  in  this 
state  is  exclusively  statutory.  This  has  been 
so  clearly  and  recently  decided  by  this  court 
that  it  is  no  longer  open  for  argument  Stilling 
▼.  Thorp,  54  Wis.  528,  41  Am.  Rep.  60,  and 
the  cases  cited  in  the  opinion;  MeLimans  v. 
Lancaster,  68  Wis.  596. 

8.  The  remedy  of  the  statute  Is  available 
only  to  those  who  were  using  the  sidewalk  or 
highway  for  the  mirpose  of  traveling  thereon 
when  injured.  FosJiap  v.  Glen  Haten,  25 
Wis.  288,  8  Am.  Rep.  78;  Wheeler  v.  Westport, 
80  Wis.  892;  Kelley  v.  Fond  du  Lac,  81  Wis. 
179;  Hatces  v.  Foes  Lake,  88  Wis.  442;  Harper 
V.  Milwaukee,  80  Wis.  871;  Eoufe  v.  Fulton, 
29  Wis.  804,  9  Am.  Rep.  568;  Draper  v.  Iron- 
ton,  42  Wis.  696;  Godts  v.  AMand,  75  Wis. 
642. 

4.  When  the  liability  is  statutory,  and  con- 
fined to  travelers,  as  above  held,  a  child  who 
is  inlured  while  using  a  sidewalk  both  for 
travel  and  for  play  at  the  same  time  may  re- 
cover. This  presents  a  new  question  to  this 
court.  The  nearest  it  has  b^n  involved  in 
any  case  is  in  Strong  y.  Stevens'  Point,  supra. 
The  circuit  court  left  it  to  the  jury  "whether 
the  boy  was  on  the  bridge  [through  which  he 
fell  into  the  river]  for  play  or  pastime,  and 
not  for  the  purpose  of  going  over  it."  The 
jury  found  for  the  plaintiff,  and  the  judgment 
was  affirmed  by  this  court.  From  this  pe- 
culiar language  of  the  instruction  the  jury 
may  have  found  that  the  boy  was  on  the 
bridge  both  for  play  and  to  go  over  it.  It  is 
said  in  the  opinion  "that  it  is  contended  that 
the  deceased  boy  was  not  a  traveler  upon  the 
highway,  but  that  he  was  on  the  bridge  for 
mere  play  or  pastime.**  This  would  seem  to 
be  a  strong  intimation  that  it  would  be  no  ob- 

17L.RA. 


lection  to  the  recovery  if  the  boy  was  on  the 
bridge  both  for  play  and  for  travel  at  the  same 
time.  This  court,  having  followed  Massachu- 
setts in  respect  to  other  questions  of  statutory 
liability,  may  well  accept  the  decisions  of  that 
state  as  sufficient  authority  on  this  question 
also.  BMgett  v.  Boston^  8  Allen,  287;  GuUine 
V.  Lowell,  144  Mass.  491, 4  New  Eng.  Rep.  28G, 
59  Am.  Rep.  102;  Bunt  v.  Salem,  121  Ma^. 
294;  miss  v.  South  BadUy,  145  Mhj«.  91.  5 
New  Enff.  Rep.  124.  It  would  seem  to  be  rea- 
sonable that  if  the  person  injured,  whether  aa 
infant  or  an  adult,  wa.«.  in  a  proper  sense, 
traveling  on  the  sidewalk,  it  should  not  be  an 
objection  to  his  recovery  that  at  the  same  time 
he  was  indulging  in  play  or  pastime  not  incon- 
sistent with  his  being  a  traveler  also.  A  p«'i^ 
son  passing  from  place  to  place  on  a  sidewalk 
is  a  traveler  thereon.  He  is  goine  somewhere. 
It  makes  no  difference  whether  it  is  for  busi- 
ness or  for  pleasure,  or  merely  to  gratify  an 
idle  curiosity.  Chicago  v.  Kerfe,  114  Rl.  222, 
1  West.  Rep.  850,  868,  55  Am.  Rep.  86a  It 
is  not  unlawful,  wrong,  or  neriigent  for 
children  to  play  on  the  sidewalk.^  MeOarry 
V.  Loomis,  68  N.  T.  104.  20  Am.  Rep.  510. 
The  plaintiff  was  traveling  on  the  sidewalk 
to  go  to  a  certain  place  to  meet  her  play- 
mates, and  while  so  traveling  she  followed 
her  hoop,  which  she  guided  before  her.  7*he 
hoop  accelerated  her  traveling,  and  made  il 
a  pleasure.  The  following  and  guiding  her 
hoop  did  not  make  her  any  the  less  a  traveler. 
She  did  not  stop  to  play  with  her  hoop  on  the 
sidewalk,  and  the  playing  with  her  hoop  did 
not  divert  her  from  going  straight  on  towards 
her  destination.  She  was  a  "traveler,"  in  the 
strictest  sense  of  the  word.  The  rolling  of 
her  hoop  before  her  was  not  per  se  negligence^ 
but  the  jury  may  consider  that  fact  on  the 
question,  and  as  to  whether  it  contributed  to 
produce  the  injury.  Sutton  v.  Wauwatosa,  39 
Wis  21,  9  Am.  Rep.  584;  Kunt  v.  Troy,  104 
N.  Y.  844, 6  Gent.  Rep.  498,  58  Am.  Rep.  508. 
See  other  cases  cited  in  appellant's  brief. 
Every  case  must  be  decided  on  its  own  facts. 
We  hold  only  that,  in  this  case,  the  rolling  of 
the  hoop  was  not  inconsistent  with  the  plaia- 
tiff  being  at  the  same  time  a  traveler  on  the 
sidewalk.  It  is  natural  for  a  child  to  play, 
early  and  late,  at  home  and  abroad,  going  and 
coming,  and  everywhere.  Because  it  plays  oa 
its  travels  on  the  sidewalk  it  should  not  be  de- 
clared an  outlaw,  or  excluded  from  the  usual 
remedies  of  the  law.  This  seems  to  be  a  very 
plain  case,  both  by  reason  and  authority,  that 
this  little  girl  was  a  traveler  on  the  wals  when 
injured  by  reason  of  its  defective  condition. 

5.  Another  ^und  of  demurrer  is  that  there 
was  no  notice  m  writing  of  the  particulars  of 
the  injury  given  to  the  officers  of  the  city  with- 
in ninety  days  after  its  occurrence.  First, 
There  can  be  no  question  but  that  the  stiitute 
requiring  notice  is  applicable.  The  statute 
took  effect  after  the  lapse  of  about  fifty  days, 
leaving  forty  days  in  which  it  could  have  been 
complied  with.  Plum  v.  Fond  du  Lac,  51 
Wis.  898;  Hughes  v.  Fonddu  Lac,  78  Wis.  380. 
There  was  no  notice  in  writing  in  the  usual 
form  of  a  notice  given.  Second,  The  notice 
may  be  given  by  the  party  or  by  his  agent  or 
attorney.  The  father  of  the  plaintiff,  and  her 
natural  guardian,  could  have  given  the  notice 
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in  her  behalf  as  her  agent.  This  was  necea- 
-aary,  she  being  under  disability  of  infancy. 
A  notice  by  one  of  the  beneficianes  of  the  dam- 
agea  is  suftcient  for  all  of  tbem.  In  Parish  t. 
BAen^  62  Wis.  272,  a  child  was  killed  by  a 
defective  highway.  The  father  gave  the  no- 
tic,  and  afterwards  sued  as  administrator  for 
the  benefit  of  himself  and  the  mother.  The 
motber  gave  no  notice.  That  was  a  stronger 
<:a&e  than  tbis»  because  the  father,  as  such, 
had  no  right  to  act  for  his  deceased  child  be- 
fore bis  appointment  as  administrator.  The 
court  said  in  that  case:  ''Notice  either  by  tbe 
administrator  or  one  of  the  beneficiaries  is  suf- 
ficient to  charge  the  town  for  the  whole  dam- 
ages. 6uch  a  notice  informs  the  town  of  the 
location  and  nature  of  the  alleged  defect  in 
tbe  highway.  This  is  all  tbe  statute  requires." 
Tbe  complaint  of  Elisha  R  Reed,  tbe  father 
of  the  plaintiff,  against  the  city  for  bis  share 
of  tbe  damages  caused  by  the  injury  of  his  in- 
fant daughter,  duly  served  on  the  mayor  on 
the  llth  day  of  October, — within  about  one 
month  after  tbe  accident,— contains  everything 
that  a  formal  notice  is  required  to  state,  and 
even  more.  It  "stated  tbe  place  where  the 
damage  occurred,  and  described  the  insuffi- 
ciency or  want  of  repair  which  occasioned  it, 
and  stated  that  satisfaction  thereof  id  claimed 
of  such  city."  If  tbe  matters  stated  in  that 
complaint  had  been  contained  in  a  formal  no- 
tice given  by  the  father,  there  can  be  no  ques- 


tion but  that  it  would  have  been  sufficient 
The  same  matters  are  contained  in  a  complaint 
duly  verified.  Under  tbe  above  decision  of 
this  court,  the  notice,  even  in  such  form,  was 
certainly  substaotially  sufficient  to  answer  the 
requirement  of  the  statute  as  a  condition  pre- 
cedent to  the  bringing  of  this  suit.  The  main 
and  essential  thin^  was  a  notice  to  the  mayor 
of  the  facts  required  to  be  communicatecl  to 
him  in  writing,  and  this  was  done.  The  ob- 
jection to  the  sufficiency  of  such  notice  is 
technical,  and  not  substantial.  In  Taylor  v. 
Wcburn,  180  Mass.  494,  tbe  minor  son  was 
killed,  and  two  minor  daughters  injured,  by 
the  defect  in  the  highway.  The  father  gave  a 
notice  to  the  town  officers  of  the  defect  and 
injury.  That  notice  was  held  sufficient  in  his 
own  case  as  administrator,  and  in  the  two  cases 
brought  by  the  daughters.  First,  the  com- 
plaint in  that  case  was  a  sufficient  notice;  and, 
second^  the  plaintiff  has  the  rieht  to  avail  her- 
self of  it  as  a  condition  precedent  to  the  com- 
mencement of  this  action;  third,  there  was 
nothing  in  respect  to  the  infancy  of  the  plain- 
tiff when  the  accident  occurred  that  precludes 
her  recovery.  It  follows,  therefore,  that  the 
complaint  states  a  sufficient  cause  of  action, 
and  that  the  demurrer  was  improperly  sus- 
tained. 

The  order  of  ths  Circuit  Court  is  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings according  to  law. 
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1«  An  action  to  removethe  trustees  of  a 
business  corporation  and  eompel  them 
to  aeeoant  for  Its  property  may  be 
maintained  by  the  attomey-genenal  in 
the  name  of  the  people  without  a  re- 
lator under  a  system  of  lefrislatlon  wbioh  shows 
a  progressive  tendenoy  towards  state  supervision 
of  its  oorporations  tbrougrb  Its  courts  and  attor- 
ney-general and  frlves  the  courts  Jurisdiction  of 
such  suits  which  *^ay  be  brought  by  the  attor- 
ney-general in  behalf  of  the  people  of  the  state'* 
when  he  is  convinced  that  they  can  be  maintained 
and  that  the  Interest  of  the  public  will  be  thereby 
promoted. 

2*  Mere  negative  contemporary  con- 
struction of  a  statute  inferred  flrom 
nonnser  for  many  years  of  a  right  now  claimed 
to  exist  Is  of  little  value  In  determiotng  Its  proper 
meanlnsTt  especially  where  the  only  person  capa- 
ble of  oallinir  the  statute  Into  action  is  a  hlgrh  offi- 
cer of  the  state  with  multifarious  duties  and 


3«  The  discretion  of  the  attomey-i^on- 
eral  as  to  what  the  public  interests  re- 
quire is  absolute  under  a  statute  empower- 
fag  him  to  brlnx  a  suit  !n  the  name  of  the  people 

Nora.— The  elaborate  opinions  in  tbe  above  case 
exhaust  the  subject  so  thoroujrhly  that  annotation 
cannot  be  valuabtai 
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for  the  supervision  of  a  oorporatton  or  its  officers 
*^f  In  his  opinion  the  pubJio  interests  require  it.** 

4«  The  transfer  by  a  corporation  of  all 
its  property  to  another  corporation 

which  has  been  organized  in  another  state  for  the 
purpose  of  acqulrinflr  its  business,  the  purpose 
being  to  reorganiae  in  the  other  state  without 
dissolution,  la  unlawful  and  void  as  against  non- 
assenting  stockholders  and  the  state. 

6.  A  domestic  corporation  cannot  be 
reorg^aaiaed  onder  the  laws  of  another  state 
without  process  of  lawful  dissolution. 

(Zxindon  and  JBroion,' JJh  dissent.) 
(October  1,1892.) 

APPEAL  by  plaintiff  from  a  judgment  of  the 
General  Term  of  the  Supreme  Court,  First 
Department,  affirming  a  ludgment  of  the 
Special  Term  for  New  York  County  in  favor 
of  defendants  in  an  action  brought  to  remove 
the  trustees  of  a  business  corporation  to  compel 
them  to  account  for  the  disposition  of  its  prop- 
erty and  to  pay  over  tbe  value  of  property  of 
tbe  corporation  which  was  allege  to  have  been 
misapplied  by  them.    Affirmed, 

The  facts  are  stated  in  the  opinions. 

Jfr.  J.  LandonWardy  with  Mr.  Simon 
W.  Rosendale,  Atty-Qen.,  for  appellant: 

A  relator  is  not  necessary.  The  people  may 
sue  in  their  own  name. 

People  V.  Lowe,  47  Hun,  577. 

It  is  so  provided  by  statute. 

N.  Y.  Code  Civ.  Proc.  chap.  15,  title  2. 

The  state  having  left  this  matter  to  the  dc- 
tennination  of  the  attorney-general,  his  action 
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is  not  reviewable  by  any  co-ordinate  branch  of 
the  government. 

P^pU  V.  UliUr  db  D.  B,  Co,  128  N.  T.  240; 
P^le  V.  Fairehild,  67  N.  T.  884;  People  y. 
Murray,  78  N.  Y.  685. 

The  people  who  create  a  corporation  are 
entitled  to  have  its  affairs  administered  hon- 
estly and  properly,  as  well  as  by  those  duly 
chosen  for  that  purpose. 

P^opUv.  (TBrien,  9  L.  R.  A.  255,  111  N.  T. 
1. 

The  attorney-general  should,  upon  the  cir- 
cumstances of  each  case  as  it  should  be  pre- 
sented to  him,  determine  whether  the  public 
interests  require  that  a  suit  should  be  prose- 
cuted. Private  rights  sre  alwavs  more  or  less 
involve^  in  the  action,  yet  it  is  in  substance,  as 
well  ss  in  form,  an  action  on  behalf  of  the 
people.  It  must  be  prosecuted  in  their  name, 
and  by  the  officer  whose  duty  it  is  to  protect 
their  rights. 

People  V.  AUy-Qen.  22  Barb.  114. 

Assuming  for  the  sake  of  the  argument  that 
this  case  is  one  in  which  the  attorney-general 
under  the  wording  of  the  statute  should  have 
loined  his  informer  as  a  relator,  nevertheless, 
his  failure  so  to  do  is  not  ground  for  the  dis- 
missal of  the  complaint. 

The  provision  in  section  1986,  of  the  Code,  re- 
quiring the  loinder  of  a  relator,  is  directory 
merely.    It  is  not  of  the  essence  of  the  action. 

i%«^  T.  Chok,  8  N.  Y.  84,  60  Am.  Dec.  451; 
People  V.  Alien,  6  Wend.  487;  Jaekton  v.  Young, 
6  Cow.  260,  15  Am.  Dec.  AnZ\Wood  y.Ohapin, 
18  N.  Y.  500;  Chinmngham  v.  Oaetidy,  17  N. 
Y.  276;  Bloom  v.  Burdiek,  1  Hill,  180,  87  Am. 
Dec.  200;  Stexeart  v.  Slater,  6  Duer,  88;  Canr 
fUff  V.  New  York,  4  E.  D.  Smith,  480;  PeopU 
V.  Holley,  12  Wend.  481 :  Dawson  v.  People, 
26  K.  Y.  800;  Striker  v.  KeUy,  7  HiU,  0;  Beare 
V.  Bumham,  17  N.  Y.  445. 

And  it  is,  in  any  event,  if  a  defect  at  all,  a 
defect  which  could,  and  properly  should,  have 
been  cured  by  amendment  as  of  course. 

Pe^  V.  Walker,  2»BsTh.  804. 

This  whole  proceeding  on  the  part  of  the 
corporation  was  in  utter  violation  of  every 
principle  of  law  and  every  obligation  assumed 
oy  the  individual  defendants  as  trustees. 

Abbott  V.  American  Hard  Rubber  Co,  83  Barb. 
678;  Frothingham  v.  Barney,  6  Hun,  872;  Tay- 
lor V.  Earle,  8  Hun,  1;  Blatdiford  v.  Ross,  54 
Barb.  42;  Smith  v.  New  York  Uonsoi,  Stage  Co, 
18  Abb.  Pr.  410;  Metropolitan  Elev.  R.  Co.  v. 
Manhattan  R,  Co.  14  Abb.  N.  C.  108;  Cope- 
land  V.  Citizens  Gas  Lighi  Co.  61  Barb.  60; 
Chicago  City  R.  Co,  v.  AUerton,  85  U.  S.  18 
Wall.  238,  21  L.  ed.  002;  Stevens  v.  Rutland 
4t  D.  R,  Co.  20  yt.  545:  New  Orleans,  J.  dO. 
N.  R.  Co.  V.  Harris,  27  Miss.  617. 

Mr.  Tread  well  Cleveland  for  respond - 
aits. 

Vaiin»  /.,  delivered  the  opinion  of  the 
court: 

In  1880  the  Spring  Valley  Hydraulic  Gold 
Companv  was  organized  as  a  corporation 
under  the  Oeneral  Manufacturing  Act  of 
this  state,  and  shortly  thereafter  it  invested 
substantially  all  its  capital  in  certain  mines 
in  the  state  of  California,  and  until  the  year 
1886  operated  the  same  as  its  sole  business. 
The  object  for  which  it  was  formed,  as  stated 
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in  the  certificate  of  incorporation,  was  to 
carry  on  the  business  of  mining  various  pre- 
cious ores,  and  to  smelt,  refine,  and  sell  the 
product.  In  July.  1886.  the  defendant  trus- 
tees transferred  all  its  property,  both  resl 
and  personal,  including  said  mines,  to  a 
corporation  organized  at  the  time  under  the- 
laws  of  the  state  of  California,  for  the  pur- 
pose of  carding  on  the  business  theretofore^ 
conducted  bv  the  defendant  company  snd 
of  taking  title  to  its  assets.  This  was  doue- 
with  the  approval  of  stockholders  holding  a 
majority  of  the  stock,  in  good  faith,  to  save 
the  property  from  sacrifice,  but  without  the 
consent  of  the  holders  of  a  large  number  of 
shares,  and  against  the  protest  of  some  of  the 
stockholders.  The  sole  consideration  for 
sucb  transfer  was  an  agreement  by  the  Cali- 
fornia company  to  pay  the  debts  of  Uie  New 
York  company,  and  to  issue  to  it  certain, 
shares  of  its  capital  stock.  A  majority  of 
the  directors  of  the  former  company  were, 
and  still  are,  residents  of  California,  and  the 
onlv  object  of  the  transaction  was,  without 
a  dissolution,  to  reorganize  the  defendaot 
company  under  the  laws  of  another  state,  iik 
order  to  obtain  some  real  or  supposed  advan- 
tage afforded  therebv.  The  attomey-gcnera> 
commenced  this  action  to  remove  the  trus- 
tees, and  to  compel  them  to  account  for  the 
property  thus  transferred;  but  the  special 
term  dismissed  the  complaint,  because  do 
one  was  Joined  as  a  relator,  and  the  general 
term  affirmed  the  Judgment,  one  of  its- 
learned  Justices  dissenting. 

This  appeal   presents  two   questions  of 
grave   importance:     (1)  Whether  an  action 
for  the  Judicial  supervision  of  a  busine6a> 
corporation,  its  officers  and  members,  can  be 
maintained   by  the  attorney-general  in  the 
name  of  the  people,  without  a  relator.    Peo- 
pie  V.  Lowe,  47  Hun,  577 ;  People  v.  Bruff,  ^ 
Abb.  N.  C.  158.     (2)  Whether  a  corporation 
created  bv  the  laws  of  this  state  can  be  re- 
or^nized,  under  the  laws  of  another  state, 
without  the  process  of  lawful  dissolution. 

The  first  question  has  been  twice  consid- 
ered, but  never  decided,  by  this  court.  Ii^ 
People  V.  Lowe,  117  N.  Y.  175.  190,  the  pres- 
ent learned  chief  Judge  of  the  court,  after  a 
thorough  and  able  discussion  of  the  subiect, 
reached  the  conclusion  that  the  people  bsTe 
no  right  to  maintain  such  an  action ;  but,  as 
a  majority  of  the  court  were  unable  to  agree 
with  him  in  that  conclusion,  the  judgment 
was  reversed  upon  another  ground.     The 

?[ucstion  was  again  considered  by  the  court 
n  the  very  case  now  before  us,  and  an  opio- 
ion,  unfortunately  not  published,  ^because 

*The  opinion  referred  to  was  printed  and  used 
upon  the  anrumeot  before  this  division  of  tbe 
court  and  since  it  is  so  prominently  refecred  to  In 
both  the  prevailing  and  dissentinflr  opiniooa  ami 
contains  such  an  exhaustive  discussion  of  tbe  eub- 
ject  we  reproduce  it  here  for  the  lisrht  which  it  may 
throw  upon  the  question  althooffb  as  indicated  in 
the  prevaUinir  opinion  the  two  oplniona  ootst  to 
some  extent  the  same  ground.— Ed. 

PSOKHAM,  J:.*  ^„       . 

The  oomplaint  in  this  case  aUeffes  an  iUegak 
transfer  by  its  trustees  of  all  the  property  of  tDu 
Bpriuflr  Valler  Hydraulic  Gold  Company,  a  Nev 
York  corporation,  to  a  OaAlfomia  oorponUon' 
called  the  Spring  Valley  Gold  Company,  and  it  ai- 
I  leges  thatt  by  reason  of  such  tnmsfer,  tnepropotK 
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it  is  exhaustive  in  research  and  persuasive 
in  reasoning,  was  prepared,  sustaining  the 
right  of  the  people  to  sue  without  a  relator ; 
but,  as  one  of  the  members  of  the  court  was 
the  attorney -general  who  commenced  the  ac- 
tion, onl/  six  judges  could  act,  and  they 
were  equally  divided  upon  the  question,  so 
that  DO  judgment  was  rendered.  The  case 
was  subsequently  certified  to  this  division 
of  the  court  for  decision,  and  after  hearing 
a  reargument,  and  giving  the  subject  the 
most  careful  attention,  we  also  are  divided 
in  opinion,  and  are  unable  to  pronounce 
tudgment  except  by  the  vote  of  a  majority. 
The  duty  of  giving  expression  to  the  views 
of  those  who  think  that  the  action  can  be 
maintained  as  brought  necessarily  involves, 
to  a  mat  extent,  the  adoption  of  positions 
already  taken  and  arguments  already  made 
in  previous  discussions  of  the  question.  As 
early  as  1817  it  was  held  by  Gnancellar  Kent 
(Atty-Gen,  v.  Utiea  Im,  Co.  3  Johns.  Ch. 
871,  1  L.  ed.  412)  that  the  court  of  chancery, 
upon  motion  of  tiie  attorney-general,  had  no 
power  to  restrain  an  insurance  company  from 
carrying  on  a  banking  business  even  if  it 
was  in  violation  of  a  public  statute.  After 
reviewing  all  the  authorities,  which  at  that 
early  date  were  exclusively  English,  the 
conclusion  was  reached  that,  as  there  was  an 
adequate  remedy  at  law  by  quo  warranto,  the 
court  of  chancery  had  no 'jurisdiction  to  su- 
pervise the  conduct  of  corporations,  unless 
It  was  in  the  case  of  charitable  corporations, 
which  were  regarded  as  of  sufficient  public 
concern  to  warrant  interference  by  a  court  of 


equity.  The  only  question  discussed  was 
the  jurisdiction  of  the  court  to  entertain 
such  an  action  at  all,  and  no  attention  was 
given  to  the  form  of  procedure.  It  was  not 
even  claimed  by  tlie  eminent  counsel  who 
took  part  in  the  argument  of  that  case  but 
that,  if  the  court  had  jurisdiction  of  the 
subject  of  the  action,  it  could  proceed,  at 
the  instance  of  the  attorney-general,  without 
a  relator.  Page  874.  In  none  of  the  cases 
cited  by  the  chancellor  did  the  court  refuse 
to  proceed  because  the  attorney-general  came 
into  court  alone,  and  represented  the  in- 
terests of  the  public  only.  While  there  was 
doubt  in  the  minds  of  some  of  the  judges 
whether  chancery  or  the  kind's  bench  was 
the  proper  tribunal  to  supervise  the  conduct 
of  charitable  corporations,  there  seems  to 
have  been  no  doubt  that  such  jurisdiction* 
wherever  it  resided,  could  be  exercised  upon 
motion  of  the  attorney-general,  either  with 
or  without  a  relator.  Atty-Qen.  v.  Bueknall, 
2  Atk.  828 ;  King  v.  Master  ds  Fellows  of  8t. 
Catherine's  HaU,  4  T.  R.  283,  and  note  a  on 
paere  240;  Atty-Qen,  v.  Brown,  1  Swanst. 
265;  Atty-Gen.  v.  Oglender,  1  Ves.  Jr.  246. 
The  only  object  of  joinins^  a  relator  at  all 
seems  to  have  been  to  provide  security  for  the 
costs  of  the  defendant.  Atty-Gen,  v.  Oreen, 
2  Bro.  Gh.  496 ;  Redesdale,  Treatise  upon  Eq. 
PI.  79.  The  revisers  had  in  mind  the  decision 
in  the  Utica  Insurance  Case,  supra,  when  they 
reported  that  part  of  the  Revised  Statutes  re- 
lating to  "proceedings  bv  and  against  cor- 
porations afid  public  bodies  having  certain 
corporate  powen,  and  by  and  against  officers 


of  the  corporation  baa  been  wasted  and  lost  to  the 
■tockhoJdera.  It  sets  forth  some  other  alloKed  Ille- 
gal agreemeot&  but  the  transfer  to  the  Oeulf ornia 
corporation  Is  the  chief  ground  of  complaint.  The 
relief  demanded  is  that  the  Individual  defendants, 
who  were  the  trustees  of  such  company  and  made 
the  traosff^r,  be  compelled  to  account  for  the  dis- 
posi  tion  of  the  property  of  the  company  committed 
to  their  charge  and  that  they  be  compelled  to  pay 
to  the  company  whatever  money  and  the  value  of 
whatever  property  they  have  acquired  to  them- 
selves, or  transferred  to  others,  or  lost,  or  wasted 
by  a  violation  of  their  duties,  and  that  each  of  them 
be  removed  from  his  office  as  trustee  of  said  com- 
pany, and  for  such  other  relief,  etc.  Answers  on 
the  part  of  the  defendants  were  put  in  and  Issue 
Joined  upon  many  of  the  allegations  of  the  com- 
plaint. 

The  case  came  to  a  hearing  at  special  term,  and 
the  oourt,  after  hearing  the  case,  dismissed  the 
complain  t  with  costs.  There  is  no  substantial  con- 
test as  to  the  facto,  and  from  the  evidence!  should 
think  there  could  be  very  little  as  to  the  entire 
good  faith  of  the  defendants*  trustees  in  making 
the  transfer  of  the  property  for  the  consideration 
they  obtained.  But  the  complaint  alleged  that  the 
transfer  was  illegal  and  that  in  law  the  trustee  de- 
fendants were  liablo  to  account,  and  so  the  ques- 
tion of  good  faith  may  not  be  an  answer  to  that  al- 
legation. 

Tne  learned  court  at  special  term  dismissed  the 
complaint  on  the  ground  that  the  action  could  not 
be  mamtained  by  the  attorney-general  in  the  name 
of  the  people  as  no  legal  interest  in  the  subject- 
matter  of  the  litigation  on  the  part  of  the  plaintiff 
was  shown  by  the  complaint.  The  general  term 
aiBrmed  the  judgment,  and  upon  substantially  the 
same  ground  taken  at  the  special  term.  The  opin- 
ions of  the  learned  Judges  at  special  and  general 
terms  are  certainly  exceedingly  able  presentations 
of  the  views  taken  by  the  respective  courts,  and 
nothing  but  what  seems  to  me  the  Inexorable  com- 
mand of  the  statute  could  prevail  against  them. 
We  may  here  assume  that  upon  geneml  principles 
of  equity,  unaided  by  any  statutory  enactment,  the 
people  could  not  maintain  this  action,  and  that^  as- 
suming the  transfer  of  the  property  to  have  been 
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Illegal,  the  people  show  no  right  to  set  it  aside,  or 
to  compel  the  trustees  to  account,  outside  of  that 
which  may  be  found  in  the  statutes  of  our  state. 

In  Attv-Gen.  v.  Utioa  Ins.  Co.,  2  Johns.  Gh.  371, 1 
L.  ed.  412,  which  is  the  leading  case  in  our  state 
upon  the  subject  of  the  original  Jurisdiction  of 
chancery  over  corporations  and  the  trustees  or  di- 
rectors thereof,  and  which  was  decided  in  1817, 
CtianceUor  Kent  held  that  chancery  was  without 
Jurisdiction  to  restrain  individuals  from  carrying 
on  a  banking  business  in  violation  of  a  statute,  and 
the  motion  of  the  attorney-general,  on  an  informa- 
tion filed  by  him,  ex  oiflciOytor  an  injunction  for 
such  purpose  was  denied.  He  stated  that  if  the  de» 
fendant  in  that  case  had  exercised  banking  powers* 
if  such  powers  were  not  given  it  by  charter,  the 
people,  by  their  attorney  -general,  had  a  complete 
and  adequate  remedy  at  law,  either  by  the  com- 
mon-law writ  of  quo  warranto  or  by  an  informa- 
tion in  the  nature  of  such  writ. 

This  is  all  that  was  decided  in  that  case.  In  the- 
course  of  his  opinion  the  learned  chancellor  pro- 
ceeded to  state  what  he  thought  the  general 
powers  of  the  court  over  which  he  presided  were  in 
regard  to  corporations,  whether  at  the  suit  of  the 
attomev-general  or  of  private  parties.  He  con- 
curred in  the  views  of  Lord  ChaneeUor  Eldon,  a* 
explained  by  him  in  Colchester  v.  Lowten,  1  Ves.  it 
B.  2S6,  that  no  trust  attached  by  which  to  give 
chancery  Jurisdiction  to  prevent  the  alienation  by 
a  corporation  of  ito  lands,  upon  the  ground  of  a. 
misapplication  of  funds,  except  in  the  case  of  cor- 
porations holding  to  charitable  uses.  In  the  above 
cited  case,  Eldon,  Lord  ChaneeUor^  expressed  a 
doubt  as  to  the  Jurisdiction  of  chancery  in  a  case 
of  the  application  of  funds  or  property  of  the  cor- 

S oration  to  purposes  clearly  not  corporate.  The 
istinction  seems  to  have  been  on  the  question 
whether  alienation  were  simplv  illegal  or  commit- 
ted with  a  fraudulent  misapplication  of  the  trust 
funds.  If  no  fraud  were  present,  and  the  aliena- 
tion were  simply  for  a  non-corporate  purpose. 
Lord  Eldon  would  or  did  not  say  that  bis  court  bad 

Iurisdiction  in  such  a  case.  He  cited  the  case  in  the 
:ing*B  bench  of  Hex  v.  Watson,  2T.  R.  199,  and  said 
it  must  be  regarded  as  the  opinion  of  the  whole 
oourt  of  klng^s  bench  that  in  such  a  case  the  court 
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represeating  them."  the  tblrty-flrst  section  of 
wbicb  IB  us  follows:  "Upon  &  bill  belag 
filed  bj  the  attomej-eeneral  in  tba  court  of 
chancery,  the  chancellor  shall  have  power  to 
restmin  by  InjuncttoD  any  corporation  from 
assuming  or  exercising  any  franchise,  lib- 
erty, or  privilege,  or  transacting  any  busi- 
ness not  allowed  by  the  charter  of  such  cor- 
poration ;  and,  in  the  same  manner,  to  rC' 
strain  any  individiials  from  exercising  any 
corporate  rights,  privileges,  or  franchises 
Dot  granted  to  them  by  any  law  of  this  state. " 
3  Rev.  Stat.  p.  462,  jJSl.  To  this  section  the 
rerisers  appended  the  lollowing  note :  "The 
proceedings  at  law  by  quo  warranto  or  scire 
facias  are  so  dilatory  that  much  mischief 
will  generally  be  done  before  judgment  can 
be  obtained,  and  are  so  ei[>ensiFe  that  a 
■ummarr  remedy  seems  absolutely  necessary. 
Chanallor  Kent  held  in  2  Johns.  Ch.  Sm,  1 
L.  ed.  421,  that  the  court  did  not  possess  the 
power  proposed  to  he  given  in  the  preceding 
section. " 

It  is  clear  that  the  object  of  the  Legisla- 
ture In  (toacting  this  section,  with  this  offi- 
cial explanation  Itefore  them,  waa  ic  enlarge 
the  power  of  the  court  of  chancery  in  rela- 
tion' to  proceedings  against  corporations. 
This  is  made  even  more  apparent  by  the 
-speciQc  provisions  of  section  83,  which  is 
^  follows;  "The  chancellor  shall  have  Jur- 
isdiction over  directors,  managers,  and  other 
trustees  and  officers  of  corporations :  (1)  To 
-compel  them  to  account  for  their  official 
CAnduct  in  the  management  ani  disposition 
■of  the  funds  and  property  committed  to  their 


charge;  (2)  to  decree  and  compel  paymem 
by  lliem  to  tile  corporation  whom  tbey  rep- 
resent, and  to  its  creditors,  oF  all  suma  of 
money,  and  of  the  value  of  all  proptrtj 
which  they  may  have  acquired  to  tlieniselvei 
or  transferred  to  others,  or  may  have  lost 
or  wasted  by  any  violation  of  their  duties  u 
such  trustees  ;  (SJ  to  suspend  any  such  tru^lce 
or  officer  from  exercising  his  orace  whenever 
it  shall  apiwar  that  he  bos  abused  his  trusli 
(4)  U)  remove  any  such  trustee  or  otHcer  from 
his  o Rice  upon  proof  or  conviction  of  gnm 
misconduct :  (5j  to  direct  new  elections  lo 
be  held  by  the  body  or  board  duly  autbnr- 
ized  for  that  purpose  to  supply  vacancit^ 
created  by  sued  removal;  (B)  in  case  \\\fn 
be  no  sucli  bodr  or  board,  or  all  the  memturs 
lA  such  board  be  removed,  then  \a  report  tlie 
same  to  the  governor,  who  shall  be  author- 
ized, with  the  consent  of  the  Scuiitt',  lo  till 
such  vacancies;  (T)  to  set  aside  all  alieni- 
tions  of  property  made  by  the  trustees  or 
other  officers  of  any  corporation  contrary  lo 
the  provisions  of  law,  or  for  purposes  foreign 
to  the  lawful  business  and  objects  of  such 
corporation  in  cases  where  the  person  receiv- 
ing such  alienation  knew  the  purpose  for 
which  the  same  was  made ;  and  (8)  to  reilraia 
and  prevent  any  such  alienation  in  oi^es 
where  it  may  be  threalent-d,  or  there  msy  be 
good  reason  to  apprehend  it  will  be  maiie.' 
The  revisers,  in  their  note  to  this  section, 
say  that  it  was  "drawn  to  supply  wlmt  sie 
conceived  to  be  important  defects  in  some 
cases,  and  to  remove  doubts  entertained  re- 
■pecliog  the  power  of  the  court  in  others. 


id  founded 


-of  cbancerr  bad  jurlsdloUon.    ChanceUor  KeotlD 
"--   ""*»  Insuraneo  r "^ '"  ■" ■* 

ir  of  vlsltalloi 

such  power  over  corporations  did  not  exiKt 
Btat«  court  In  the  Ensllab  sense  Of  tbat  pov 
emanatlne  from  Ideroralprerosatlve  and  fo-. 
OD  discretion.  "I  ibuuld  r«tbor  conclude.'  an 
ears,  "that  uuder  the  conscltutional  ndinlnietiatlon 
of  Justice  Id  this  state  all  corporations  ol  wbatevcr 
name  or  deeorlpUan  wereamenable  to  the  supreme 
court  and  to  tiiat  court  onlf,  acoordlns  to  the 
eourse  of  the  common  law,  tornonuaer  or  misuser 
of  their  franchiwe.  But  at  the  same  time,  I  admit 
(hat  the  penons  who  from  time  to  time  eierclse 


n  their  character 


the  coTTKirale  powers  _ 

trustee*  be  accountable  Lu<.uiBi:uiiri»>raiiiiuu- 
.Ulent  breach  of  triul;  and  to  this  plain  and  ordi- 
DBTT  head  of  eqtitty  the  jurisdiction  ol  this  court 
-over  oorpoTHtions  ouKht  to  be  conflncd.  ThUB.  tor 
tDslance.lf  the  directors  ot  the  Uilca  Insurance 
'CompaD7  were  to  appropriate  the  funds  or  capital 
■of  the  conipanv  to  Ihelp  own  private  emolument. 
«r  1(,  dlsn'tnirdlofr  the  business  of  Insurance,  they 
were  to  divert  the  funds  to  the  destruci  ion  oilhat 
-object  by  maklnii  roads  or  canals,  or  bulldlufc  the- 
aters or  churches.  Ibavencdoubt  this  court  would 
-tiave  a  nirht  and  would  be  bound  to  Intertei-c  and 
-obeck  the  abuse.  But  when  the  question  la 
Kbetbet  a  corporation  has  forfeited  11a  charter,  or 
bas  usurped  a  Iranchlse,  orhas  broken  a  pcdhIIbw 
the  case  is  widely  dlSe^eu^    This  court  Is  not  the 

E roper  tribunal  to  sustain  the  prosecution  or  to  In- 
let the  punishment." 

In  the  case  of  a  private  eleemosynary  lay  corpn- 
ratlon,  wherethe  fouuderhad appointed  no  si*clal 


iftho  t 


,a  chancery  or  the  . — „  _  , 

corporatlnn  holding  to  phHntable 


^_     ._      ...         .  of  the  kins'.  In  the  ateeno 

Of  a  special  visitor,  and  It  was  exercised  sometime 
~  application  of  f—  -■' '  — "'• — ' 


inllkeluformatlonlseeBeiv  Gregory, 
:inir  V.  Master  &  Fellows  of  St.  I^iiilir- 
ITVR.aH.at£ta).    There  was  some '»■ 


;at!y  aslcedby  Iheafi' 

■times  without  a  ■   ■"• 
lltiili.  K.  ?.  RIS.  ' 


mall,  2  A 
.  _.  -r.  2«;  Co. 
.  Powel.  1  Dick.  3 


a  relator  was  : 
I  above  cited. I 


t>e  ilefenda 


iutlon  or  inforaui- 


-general  to  ask  for  their  entorrtini-nt 

sunieClmes  b«  decreed  at  the  Instance 
rpurish,  or  or  Its  lnhabitaot&  ornlio 
it  ibe  class  Intended  to  be  beneBied. 
ot  the  poor  of  the  parish,  or  one  <i 
nHlmed  individuals  for  whom  Iheclur- 


*„_ It  of  the  Jurisdiction  of  our  conn  of 

)  tar  aBroKBrded  corporations.  Theeitr«ci»>iii'ii 
have  taken  from  the  opinion  of  Choncdl'T  h<'iit 
'Oiild  seem  to  shon  the  Jurisdiction  of  chancrr/ 
5  have  been  quite  nnrrcw  lo  rciianl  to  cir'-r'- 
lons and  their  truHieea.  It  wasuDdprthnsellnui  - 
ions  tnat  tlie  court  of  ohancerv  retnalneJ  «  "■  - 
wumed,  until  the  adoption  or  our  KeiisedEUi- 


ncerrof 


iT-seaeral,  the  ctumc^or 
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The  first  subdivision  is  intended,  in  connec- 
tion with  section  85,  to  give  to  the  court  of 
chancery  in  this  state  the  same  power  that 
is  exercised  by  that  court  in  England  in  cases 
of  charitable  corporations  and  in  other  cases, 
the  possession  of  which  power  is  doubted  by 
Chancellor  Kent  in  2  Johns.  Ch.  884,  1  L. 
ed.  419,  although  alleged  to  be  apart  of  the 
general  jurisdiction  oi  the  court  in  Rex  v. 
Watvm,  2  T.  R.  199."  This  legislation 
was  doubtless  induced  by  said  decision  of 
the  chancellor,  and,  as  he  gave  prominence 
to  the  supposed  defect  in  the  power  of  the 
court,  so  the  Legislature  gave  prominence  to 
that  subject  in  enacting  the  statute ;  but  the 
method  of  exetcising  the  power  is  made  clear 
by  section  85  in  me  following  language: 
"The  jurisdiction  conferred  by  tne preceding 
thirty -third  section  shall  be  exercised  as  in 
ordinary  cases  on  bill  or  petition,  as  the  case 
may  require,  or  the  chancellor  may  direct, 
at  ihe  instance  of  the  attorney-general  prose- 
cuting in  behalf  of  the  people  of  this  state, 
or  at  the  instance  of  any  creditor  of  such 
corporation,  or  at  the  instance  of  any  director, 
trustee,  or  other  officer  of  such  corporation 
having  a  general  superintendence  of  its  con- 
cerns.  Thus,  as  it  seems  to  us,  the  Legis- 
lature intended  to  greatly  increase  the  power 
of  the  court  of  chancery  in  regiutl  to  the  su- 
pervision of  corporations,  and  to  authorize 
the  attorney -general,  on  his  own  motion,  to 
call  upon  the  court  to  act.  The  revisers 
intended,  as  we  gather  their  meaning  from 
the  language  used,  that  the  court  of  chancery 
in   this  state  should  have  the  same  power  in 


regard  to  corporations  generally  that  is  exer* 
cised  by  that  court  in  England  in  the  case 
of  charitable  corporations.  We  cannot  unite 
with  the  learned  justice  who  decided  the 
case  at  special  term  in  the  opinion  that  it 
was  intended  to  limit  the  jurisdiction  con- 
ferred to  those  cases  in  which  it  was  exer- 
cised by  the  English  court.  The  statute 
contains  no  words  of  limitation,  but  in  plain 
terms  confers  upon  the  chancellor  the  pow- 
ers enumerated,  and  provides  that  they  shall 
be  exercised  at  the  instance  of  the  attorney- 
general.  If  the  revisers  had  intended  to 
limit  those  powers  to  a  single  class  of  cor- 
porations, would  not  so  important  a  limita- 
tion have  appeared  in  the  statute  itself  rather 
than  in  a  note?  But,  it  is  asked,  if  this 
power  really  existed,  why  was  it  not  exer- 
cised by  some  attorney-general  during  the 
long  period  that  these  provisions  of  the  Re- 
vised Statutes  were  in  force?  The  contem- 
porary construction  of  a  statute  is  always 
valuable,  because  it  involves  the  judgment 
and  understanding  of  those  conversant  with 
the  law  at  the  time  the  statute  was  passed. 
This,  however,  means  such  construction  by 
contemporaries  as  indicates  actual  user  of  the 
statute.  Mere  negative  construction,  inferred 
from  nonuser  for  many  years,  is  of  little 
value,  especially  when  the  only  person  ca- 
pable of  calling  the  statute  into  action  is  a 
high  officer  of  the  state,  with  multifarious 
duties  and  cares.  As  the  statute  conferred 
the  same  power  of  acting  under  it  upon  cred- 
itors and  other  that  it  did  upon  the  attorney- 
general,  it  may  be  that  that  officer  left  par- 


power  to  restrain  by  Injunction  any  oorpontlon 
from  oseumliiff,  etc.,  any  franchise  not  allowed  by 
its  charter,  and  the  chancellor  could.  In  the  eame 
manner,  enjoin  any  individuals  from  ezercfslnff 
any  corporate  riffhts,  etc.,  not  granted  to  them. 
The  revisers  in  their  notes  said  that  the  proceed- 
ings at  law  by  quo  warranto  or  scire  facias  were  so 
dilatory  that  amimmary  remedy  was  necessary, 
and  it  was  ^ven  by  the  section  already  cited,  be- 
cause of  the  decision  of  ChanecUor  Kent  in  the  case 
of  Atty-Gen.  v.  Utlca  Ins.  Co.,  which  held  that  the 
court  of  chancery  in  this  state  did  not  possess  such 
JurlsdictiOD. 

Then,  by  section  88  of  2  Rev.  Stat.  462,  chancery 
was  invested  with  jurisdiction  over  directors,  man- 
agers, and  other  trustees  and  offloers  of  corpora- 
tions in  many  caaee,  which  are  specified  under 
eight  different  subdivisions  of  such  section.  By 
those  subdivisions,  among  other  things,  power  was 
given  to  the  chancellor  to  compel  directors  to  ac- 
count for  their  ofBcinl  conduct  in  the  manage- 
ment and  disposition  of  the  funds  and  property 
committed  to  their  charge,  and  to  compel  payment 
by  them  to  the  corporation  of  all  sums  of  money  and 
the  value  of  all  property  which  tbey  might  have  ac- 
quired or  transferred  by  a  violation  of  their  duties. 
Also  the  power  was  given  to  suspend  or  remove 
trustees  for  gros^  misconduot  and  to  order  new 
elections,  and  to  set  aaJde  alienations  of  property 
contrary  to  law  or  for  purposes  foreign  to  the  law- 
ful bupiness  of  the  corporation,  and  to  prevent 
such  alienations  where  there  was  reason  to  ap- 
prehend it. 

This  section  in  its  subdivisions  greatly  enlarged 
the  power  of  chancery  regarding  directors  of  cor- 
porations over  what  it  was  saia  to  have  been  in 
the  ITtica  Insurance  Company  Case.  The  thirty- 
fifth  section  then  proceeds  to  state  that  the  jurls- 
aictlon  thus  conferred  should  be  exercised  '*at  the 
instance  of  the  attorney-general  prosecutingin  be- 
half of  the  people  of  this  state,  or  at  the  instance 
of  any  creditor  of  such  corporation,  or  at  the  in- 
stance of  any  director,  trustee,  or  other  officer  of 
such  corporation  having  a  general  superintend- 
ence of  its  concerns.**  Reading  §9  S8  and  35,  to- 
S^tber,  and  construing  them  according  to  the  or- 
Lary  meaning  of  language,  who  can  reasonably 
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doubt  that  the  attorney-general  Is  invested  with 
the  power  to  invoke  the  jurisdiction  of  chancery 
in  any  of  the  cases  mentioned  in  the  thirty-thira 
section. 

This  statute  declares  it  in  so  many  words,  and 
without  condition  or  qualification. 

The  question  of  parties  was  a  vital  one,  and  that 
distinct  question  was  treated  of  and  provided  for 
in  the  thirty-fifth  section. 

Both  sections  were  the  work  of  most  eminent 
lawyers,  who  carefully  weighed  their  words  and  the 
meaning  thereof,  and  they  were  engaged  in  cloth- 
ing the  court  of  chancery  with  powers  until  then 
not  possessed  by  it,  and  in  providing  for  the  par- 
ties at  whose  instance  those  bowers  were  to  be  ex- 
ercised. It  Is  scarcely  ooncelvable  that  under  such 
circumstances,  and  by  such  men,  a  section  should 
be  produced  which,  by  the  ordinary  construction 
of  its  language,  leaves  out  a  most  vital  and  mate- 
rial condition  upon  which  the  attorney-general 
may  bring  the  action  in  the  name  of  the  i>eople  of 
the  state:  that  condition  being  that  when  the  pro- 
ceeding Is  instituted  to  compel  an  accounting  by 
trustees,  or  to  prevent  their  alienation  of  the 
property  of  the  corporation,  the  bill  or  petition 
must  show  some  pecuniary  Interest  on  the  part  of 
the  people  with  regard  to  the  property  or  funds  of 
the  corporation  alleged  to  have  been,  or  to  be  In 
danger  of  being,  illegally  or  Improperly  lost,  wasted 
or  transferred  by  the  directors  or  officers  of  the 
corporation,  or  else  that  the  corporation  must  be  a 
publio  one,  or  clothed  with  public  duties.  The 
question  of  the  proper  parties  in  such  cases  cannot 
but  have  been  present  to  the  minds  of  those 
learned  lawvers  who  were  the  real  authors  of  the 
Revised  Statutes,  andlf  they  had  intended  that  the 
attorney-general  should  not  bring  an  action  or  in- 
stitute a  proceeding  under  the  &d  section  of  the 
Statute  in  cases  relating  to  property,  unless  the 
state  had  a  pecuniary  interest  in  it.  or  the  corpo  - 
ration  were  a  public  one,  undoubtedly  they  would 
not  have  left  it  to  be  a  matter  of  conjecture,  to  be 
painfully  spelled  out  from  unreliable  surroundin  g 
circumstances  against  the  otherwise  plain  meanin  g 
of  the  statute.  A  resort  to  the  notes  of  the  revi  s* 
ers  leaves  the  case,  as  it  seems  to  me,  still  perfec  t> 
ly  clear.   They  say  in  regard  to  the  88d  and  36tli 
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ties  to  their  own  resources,  or  that  parties 
preferred  to  act  for  themselves,  so  that  they 
could  control  the  proceedings.  The  next 
legislation  upon  the  subject,  after  the  Re- 
vised Statutes,  appeared  m  the  Code  of  Pro- 
cedure, which  provided  that  an  action  might 
be  broueht  by  the  attorney- general  in  the 
name  oi  the  people  in  various  cases.  Such 
actions  were  in  the  place  of  writs  of  scire 
facias  and  quo  warranto,  and  of  proceedings 
by  information  in  the  nature  of  quo  warranto. 
Code  Proc.  §§  428-447.  These  provisions 
have  but  little  bearing  upon  the  question  un- 
der consideration,  except  as  they  reflect  the 
general  policy  of  the  state  in  allowing  the 
attorney-general  to  interfere  with  the  affair 
of  corporate  bodies  without  a  relator  "in 
every  case  of  public  interest,"  and  with  a 
relator  "  in  every  other  case  in  which  satis- 
factory security  shall  be  given."  Id.  §  430. 
Attention  is  also  called  to  an  Act  passed  in 
1870,  "to  regulate  proceedings  against  cor- 
porations by  injunction  and  otherwise," 
which  provided  that  "all  actions  and  pro- 
ceedings against  a  corporation,  when  the  re- 
lief sought  or  which  can  be  granted  therein 
shall  be  the  dissolution  of  such  corporation, 
or  the  removal  or  suspension  of  any  officer 
or  director  thereof,  shall  be  brought  by  the 
attorney- general  in  the  name  of  the  people 
of  the  state."  Laws  1870,  chap.  151,  §  2. 
In  1874  two  cases  were  decided  by  this  court 
holding  that,  under  the  peculiar  circum- 
stances therein  appearing,  the  state  could 
not  sue  in  its  name  of  sovereignty  without 
Bome  specific  interest  in  the  subject  of  the 


action.  Peapls  v.  Albany  dk  8.  R,  Co,  57  N. 
Y.  161;  P*iopl6  v.  IngersoU,  58  N.  Y.  1. 
These  cases  are  said  to  have  led  to  the  pass- 
age of  chapter  49  of  the  Laws  of  1875,  which 
conferred  upon  the  people  tlie  rieht  to  sue 
without  a  specific  interest,  and  authorized  the 
attorney -general  to  prosecute  such  actions  in 
their  name. 

We  have  thus  reviewed  the  law  as  it  stood 
prior  to  the  enactment  of  the  Code  of  Civil 
Procedure,  in  order  to  learn  the  history  of 
legislation  and  judicial  decision,  together 
with  the  general  policy  of  the  state  upon  the 
subject,  so  that  the  statute  under  which  this 
action  was  commenced  might  be  the  more 
easily  understood.  That  history,  if  we  read 
it  aright,  shows  a  progressive  tendency  on 
the  part  of  the  state  towards  the  supervision, 
through  its  courts  and  attirney- general,  of 
the  corporations  which  it  brought  into  exist- 
ence by  keeping  them  within  the  lines  of 
thfi  law 

Title  2  of  chapter  15  of  the  Code  of  Civil 
Procedure  treats  of  "Actions  Relating  to  a 
Corporation,"  and  the  second  article  is  en- 
titled the  "Judicial  Supervision  of  a  Cor- 
poration, and  of  the  Ofiicers  and  Members 
thereof."  This  action  was  brought  under 
sections  1781  and  1782,  which  appear  in  the 
article  headed  by  that  significant  title.  Sec- 
tion 1781  is  a  re-enactment,  in  substantially 
the  same  language,  of  section  38,  already 
quoted  from  the  lievised  Statutes.  2  Rev. 
Stat.  1st  ed.  p.  462.  In  plain  terms  it  con- 
fers jurisdiction  upon  the  court  over  the 
subject-matter  of  such  an  action  as  this, 


flections  that  they  were  drawn  to  supply  what  they 
4>0D8idered  to  be  Important  defects  in  some  cases 
And  to  remove  doubts  entertained  reepectinff  the 
power  of  the  court  in  others.  The  first  subal vis- 
ion, Tbey  said,  of  section  83,  which  authorized  the 
court  to  compel  the  directors  of  a  corporation  to 
account  for  their  ufBcial  conduct  In  the  manage- 
ment and  disposition  of  the  funds  and  property 
committed  to  their  charge,  was  intended  in  con- 
nection with  section  35  to  give  the  conn  of  chan- 
cery in  this  state  the  same  power  that  is  exercised 
by  that  court  in  England,  in  cases  of  charitable 
corporations,  and  in  other  cases,  the  posse&slon  of 
which  power  is  doubted  by  CTtanceZZor  Kent  in  the 
Utica  insurance  (Company  Case. 

The  power  exercised  by  the  court  of  chancery  f  n 
Bngland  in  cases  of  charitable  corporations  we 
have  seen  was  frequently  exercised  at  the  instance 
of  the  attorney-general  on  an  information  filed  by 
fcim,  and  either  with  or  without  a  relator. 

It  seems  to  me  the  plain  language  of  the  note  by 
the  revisers  means  to  authorize  the  court  of  chan- 
cery to  exercise  in  regard  to  corporations  created 
within  this  state  the  same  power  which  is  exercised 
by  that  court  in  England  in  cases  of  charitable  as 
well  as  other  corporations,  and  that  the  language 
of  the  statute  does  as  matter  of  fact  clothe  the  court 
with  the  powers  therein  enumerated,  and  provides 
that  they  may  k)e  exercised  in  all  such  cases  at  the 
Instance  of  the  attorney-general,  as  well  as  of  a 
creditor  or  director.  To  say  that  the  statute  per- 
mits the  attorney-general  to  prosecute  in  behalf 
of  the  people  regarding  an  illegal  transfer  of  prop- 
erty, etc.,  only  in  the  cases  of  charitable  or  munici- 
pal corporations,  is  to  import  a  condition  Into  the 
statute  which  is  not  therein  expressed,  and  is  to  fly 
In  the  face  of  Its  plain  language,  and  is,  in  brief, 

iudlcial  legislation.    Such  legislation  may  be  good 
Q  itself,  but  it  is  difBcult  to  sustain  In  oppodtlon 
to  a  statute  making  contrary  provisions. 

In  1870,  by  chap.  151, 8  2,  of  the  Laws  of  that  year, 
tt  was  enacted  that  no  officer  or  director  of  a  cor- 
poration or  Joint-stock  association  should  be  sus- 
pended or  removed  from  office  other  than  by  the 
judgment  of  the  court  in  a  civil  action  in  the  cases 
prescribed  by  the  Revised  Statutes,  and  such  an 
action  having  the  object  of  suspension  or  removal 
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in  view  was  to  be  brought  only  by  the  attorney- 
general  in  the  name  of  the  people. 

The  fifth  section  of  that  Act  excepted  corpora- 
tions organized  under  the  general  manufacturing 
laws  of  the  ^tate  from  its  provisions.  The  Legisla- 
ture thus,  in  the  case  of  a  large  number  of  prirate 
corporations,  restricted  actions  brought  under  the 
Be  vised  Statutes  to  suspend  or  remove  a  director, 
to  those  which  should  be  brought  in  the  name  of 
the  people  and  by  the  attorney-general.  The  Act 
narrows  the  right  to  bring  such  actions  as  given  by 
the  Revised  Statutes,  and  places  the  power  exclu- 
sively in  the  hands  of  the  attomev-general.  It 
shows  a  legislative  policy  toward  plaoinK  certain 
powers  exclusively  m  the  hands  of  a  public  officer, 
and  to  be  exercised  by  him  in  the  interest  of 
Justice. 

The  provisions  of  the  C!ode  of  Civil  Prooedure  as 
to  the  jurisdiction  of  the  court  are  subetantially 
those  of  the  Revised  Statutes.  The  Code  provides 
for  the  maintenance  of  an  action  against  one  or 
more  trustees,  etc..  for  the  purposes  enumerated 
in  six  subdivisions  of  section  17S1.  Subdivisions  3 
and  4  relate  to  the  suspension  or  removal  of  a 
trustee  or  director  from  office.  Section  178S  pro- 
vides that "  an  action  may  be  brought  as  prescribed 
in  the  last  section  by  the  attorney-general  m  be- 
half of  tiie  people  of  the  state,  or,  except  where 
the  action  is  brought  for  the  purpose  specified  In 
subdivision  third  or  fourth  of  that  section,  by  a 
creditor  of  the  corporation,  or  bv  a  trustee,  dirrat- 
or,  manager  or  other  officer  of  the  corporatioo 
having  a  general  superintendence  of  its  concerns." 

Section  1811  provides  that  a  trustee,  etc.  of  a  cor- 
poration shall  not  be  suspended  or  removed  from 
office  by  a  court  or  judge  otherwise  than  by  the 
final  Judgment  of  a  competent  court  in  an  action 
brought  by  the  attorney-general  as  prescribed  in 
section  1781.  This  section  enlarges  the  provisions 
of  the  Act  of  187t),  already  alluded  to,  by  omitting 
the  exception  therein  contained  and  making  ths 
prohibition  applicable  to  all  corporations. 

In  the  courts  below  this  case  seems  to  have  been 
regarded  as  one  which,  in  any  event,  might  have 
been  commenced  in  the  name  of  a  director,  etc 
of  the  corporation;  but  this  depends  upon  the 
question  whether  the  action  was  Drought,  as  prs* 
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leaving  it  to  the  next  section  to  prescribe  by 
^w^hom  the  action  is  to  be  brought,  in  the 
following  language:  "An  action  may  be 
brought,  as  prescribed  in  the  last  section, 
by  the  attorney -general  in  behalf  of  the 
people  of  the  state,  or,  except  where  the  ac- 
tion is  brought  for  the  purpose  specified  in 
subdivision  third  or  fourth  of  tliat  section, 
by  a  creditor  of  the  corporation,  or  by  a 
trustee,  director,  manager,  or  other  officer 
of  the  corporation  havini"  a  general  superin- 
tendence of  it«  concerns.  Code  Civil  Proc. 
§  1782.  The  excepted  subdivisions  relate  to 
the  suspension  or  removal  of  a  defendant 
from  office.  To  this  section  the  commis- 
aioners  attached  the  following  note:  *^2 
Rev.  Stat. ,  463,  §  83,  amended  as  required 
by  the  changes  of  the  judicial  system  and 
forms  of  proceeding,  and  by  Laws  1870,  chap. 
151,  §  2."  Thus  section  35,  already  quoted 
from  the  Revised  Statutes,  is  pointed  out  as 
the  basis  of  the  section  reported,  amended, 
however,  as  required  by  the  Act  of  1870,  so 
as  to  provide  thnt  all  aotions  in  which  a 
part  of  the  relief  sought  is  the  suspension  or 
removal  from  office  of  any  officer  or  director 
of  a  corporation  **  shall  be  brought  by  the 
attorney -general  in  the  name  of  the  people 
of  the  state."  Laws  1870,  chap.  151,  §  2. 
This  is  an  action  of  that  character.  Section 
1786  applies  only  to  actions  to  dissolve  a 
oorporution,  and  sections  1797  and  17&8  to  ac- 
tions to  vacnte  or  annul  the  charter  of  a  cor- 
poration. No  such  relief  is  sought  in  the 
action  before  us.  Section  1804  excepts  re- 
ligious,  educational,  municipal,  and  some 


other  corporations  from  the  operation  of  the 
Act.  Section  1808  provides  that  **  where  the 
attorney -general  has  good  reason  to  believe 
that  an  action,"  such  as  the  one  under  con- 
sideration, *'can  be  maintained  in  behalf  of 
the  people  of  the  state,  .  .  he  must 
bring  an  action  accordingly,  ...  if,  in 
his  opinion,  the  public  interests  require 
that  an  action  should  be  brought.  In  a  case 
where  the  action  can  be  brought  only  by  the 
attorney -general  in  behalf  of  the  people,  if 
a  creditor,  stockholder,  director,  or  trustee 
.  .  .  applies  to  the  attorney-general  for 
that  purpose,  and  furnishes  the  security  re- 
quired by  law,  the  attorney- general  must 
brin^  the  action,  or  apply  for  leave  to  bring 
it,  if  he  has  good  reason  to  believe  that  it 
can  be  maintained." 

This  section  provides  for  two  classes  of 
actions,  each  of  which  requires  two  facts  to 
exist  before  the  action  can  be  brought,  but 
only  one  of  which  is  common  to  both.  Each 
class  requires  that  the  attorney- general 
should  have  good  reason  to  believe  that  the 
action  can  be  maintained.  In  addition  to 
that,  the  first  class  requires  that  he  should 
be  of  the  opinion  that  the  public  interests 
require  that  an  action  should  be  brought, 
and  the  second  class  that  one  of  the  persons 
named  should  apply  to  him  to  brinf  tlie  ac- 
tion and  furnish  the  security  required  by  law. 
It  is  not  enough  to  warrant  the  commence- 
ment of  either  action  for  the  attorney -general 
to  be  satisfied  that  it  can  be  maintained,  for 
in  the  one  case  he  must  also  be  satisfied  that 
the  public  interests  require  him  to  act,  and 


«cribed  In  section  1781,  for  the  suspeDsion  or  re- 
mo  vai  from  offloe  of  the  trustees  of  the  corpora- 
tloD.  The  complaint  allefres  a  fraudulent  transfer 
of  Che  property  of  the  corporation  by  the  trustees 
<def  endants  to  a  f  orei^rn  corporation.  It  asks  that 
they  be  compelled  to  account  for  their  conduct, 
ana  compelled  to  pay  to  the  company  the  amount 
of  the  property  transferred,  iK-asted.  or.  lost  by  a 
violation  of  their  duties,  and  that  they  and  each 
of  them  be  removed  from  their  offices  as  trustees, 
«Dd  for  such  other  relief,  eta 

It  is  seen  that  the  complaint  does  in  so  many 
words  state  a  cause  for  the  removal  of  the  trustees 
by  alleging  a  fraudulent  transfer  by  them  of  the 
property  of  the  corporation.  It  also  n&ks  for  their 
removal  from  office.  It  does  not,  however,  ask 
that  the  court  order  a  new  election,  and  the  com- 
plaint  shows  that  the  action  is  not  brought  solely 
to  obtain  the  removal  of  the  trustees,  but  in  con- 
nection with  such  removal  it  asks  that  they  be 
compelled  to  account  and  pay  over  as  already 
stated.  It  does  not  seem  to  me  that  it  is  necessary 
in  order  to  maintain  the  action  for  a  removal  of  a 
trustee  that  It  should  be  brought  solely  for  that 
purpose.  The  statute  does  not  so  state,  and  I 
now  of  no  reason  why  such  condition  should  be 
inserted  by  the  courts.  Nor  does  it  seem  necessary 
tliat  in  order  to  maintain  the  action  to  suspend  or 
remove  a  trustee  a  complaint  should  contain  the 
prayer  for  judgment  directing  a  new  election  to 
supply  the  vacancy  created  by  the  removal.  That 
power  is  vested  in  the  court,  and  it  can  grant  such 
a  direction  when  it  makes  the  removal  without  a 
special  prayer  to  that  effect  beintr  contained  in  the 
complaint.  If  there  are  facts  alleged  and  proved 
sufficient  to  call  for  the  removal  of  a  trustee, 
whether  an  election  shall  be  ordered  is  a  matter 
for  the  court  to  determine  upon  a  consideration  of 
all  the  facts  in  the  case.  If  all  were  removed,  then 
by  virtue  of  the  power  vested  id  the  court  by  sec- 
tion 1761,  it  could  direct  the  removal  to  be  reported 
to  the  governor  In  order  that  be  might  nil  the 
vacancies.  The  right  to  exercise  this  power  would 
not  depend  upon  the  question  whether  the  com- 
plaint contained  a  piayer  asking  for  that  specific 
relief.  In  this  view  the  action,  so  far  as  the  re- 
moval of  the  trustees  is  ccncemed,  could  only  be 
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brough  t  by  the  attorney-general.  Section  1808  pro- 
vides that  when  the  attorney-general  has  good 
reason  to  believe  that  an  acUon  can  be  maintamed 
in  behalf  of  the  people,  as  prescribed  in  article 
second,  third  or  fourth  (which  includes  section 
1781),  he  must  bring  an  action  accordingly,  or 
apply  to  a  competent  court  for  leave  to  bring  an 
action,  as  the  case  requires,  if  in  his  opinion  the 
public  interests  require  that  an  action  should  be 
brought.  The  rest  of  the  section  requires  that  in  a 
case  where  an  action  can  be  brougnt  onlv  by  the 
attorney-general  in  behalf  of  the  people,  if  a  cred- 
itor, stockholder,  etc.,  of  the  corporation  applies 
to  the  attorney-general  for  that  purpose,  and  fur- 
nishes the  security  required  by  law,  the  attorney- 
general  must  bring  the  action,  or  apply  for  leave 
to  bring  it,  if  he  has  good  reason  to  believe  that  it 
may  be  maintained,  when  such  an  application  can 
be  made,  section  1886  applies  to  the  action  to  be 
brought. .  That  section  provides  that  the  com- 
plaint must  allege  and  the  title  of  tbe  action  must 
show  that  it  was  brought  upon  the  relation  of 
some  person  having  an  interest  in  the  question, 
and  In  such  case  the  attorney-general  must  de- 
mand security,  and  when  it  is  given  him  he  is 
entitled  to  compensation  for  his  services,  to  be 
paid  by  the  relator  in  like  manner  as  the  attorney 
or  counsel  for  a  private  person.  The  effect  of  sec- 
tion 1808  is,  as  it  seems  to  me,  to  permit  the  attor- 
ney-general to  bring  an  action  in  those  cases  where 
only  the  attorney-general  can  bring  it,  where  he 
has  good  reason  to  believe  that  it  can  be  main- 
tained, provided  that  In  his  opinion  tbe  public 
interests  require  that  such  an  action  be  brought. 
In  such  case  he  need  Join  no  relator  with  the 
people,  but  his  belief  that  the  public  interests  re- 
quire such  an  action  to  be  brought  is  reason  enough 
to  bring  it,  provided  he  thinks  it  can  be  maintained. 
But  in  case  where  he  only  can  bring  the  action,  If 
he  be  of  the  opinion  that  the  public  Interests  do 
not  require  it  to  be  brought,  he  must  nevertheless 
still  bring  it  if  he  have  good  reason  to  believe  it 
can  be  maintained,  provided  a  creditor,  stock- 
holder, director  or  trustee  of  the  corporation  ap- 
plies to  him  for  that  purpose  and  furnishes  the 
security  required  by  law.  The  fact  that  the  attor- 
ney-general, in  a  case  where  he  alone  can  brins 
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in  the  other  one  of  the  designated  persons 
must  ask  him  to  act  and  give  security.  In 
the  first  class  no  security  is  required,  and 
in  the  second  the  public  interests  need  not 
be  consulted,  but  simply  private  interests. 
If  a  relator  were  required  in  the  first  class, 
the  attorney- general  might  not  be  able  to 
procure  one,  and  hence  could  not  obey  the 
command  of  the  statute.  If  a  relator  were 
not  required  in  the  second  class,  costs  might 
be  thrown  upon  the  people  in  litigation  in 
which  the  public  had  no  concern.  This  con- 
struction is  confirmed  b^  the  commissioners' 
note  to  said  section,  m  which  they  say : 
"Now,  as  respects  an  action  brought  under 
article  2  or  article  3,  but  corresponding  to 
Oode  Proc.,  §  480,  last  sentence,  as  respects 
an  action  substituted  for  the  proceedings  by 
quo  warranto.  It  will  often  happen,  ana, 
indeed,  has  happened,  that  the  attorney- gen- 
eral, who,  alone,  under  sections  2  and  o  of 
the  Act  of  1870,  can  brin/?  some  of  the  ac- 
tions provided  for  in  articles  2  and  8,  de- 
clines to  interfere  on  the  ground  that  no 
public  interests  are  jeopardized  by  the  trans- 
actions complained  of.  In  such  a  case  the 
aggrieved  parties  were  remediless  until  the 
enactment  of  this  section.  Ko  sufficient  rea- 
son is  apparent 'why  the  rule  established  by 
Code  Proc.,  %  480,  should  not  apply  to  such 
cases." 

We  have  now  examined  all  the  sections 
of  the  Code  to  which  our  attention  has  been 
called,  except  1811,  which  provides  that  a 
director  or  other  officer  of  a  corporation  can- 
not be  removed  otherwise  than  by  final  judg- 


ment in  an  nction  brought  by  the  attomer- 
^eneral.  This  section,  also,  had  its  origia 
m  chapter  151  of  the  Laws  of  1870,  as  the 
commissioners  state  in  their  note  thcreco. 
Section  1986  has  no  bearing,  because  it  is^ 
limited  to  title  1  of  chapter  16,  which  re- 
lates to  a  different  subject,  except  where  a 
creditor  applies  to  the  attorney -general  u> 
sue  under  section  1808,  when  a  relator  is  to 
be  joined  if  the  application  is  granted  and 
the  action  commenced.  Considering  the  his- 
tory of  the  law  upon  the  subi(.*ct,  the  origin, 
object,  and  language  of  the  statute,  we- 
think  that  the  Legislature  intended  to  au- 
thorize the  attorney-general  to  bring  sach 
an  action  as  this  whenever  he  was  convinced, 
not  only  that  it  could  be  maintained,  but 
also  tliat  the  interests  of  the  public  would 
be  promoted  thereby.  We  appreciate  the 
force  of  the  argument  that  it  is  contrary  to- 
the  prevailing  rule  to  permit  an  action  to  be 
brought  in  the  name  of  one  who  has  no  di- 
rect interest  in  the  result.  This,  however, 
bears  upon  the  question  of  construction* 
only,  for  what  the  Legislature  has  author- 
ized may  lawfully  be  done,  in  the  absence 
of  some  restriction  in  the  Constitution.  But, 
while  the  people  have  no  pecuniary  interest 
in  the  result,  have  they  no  interests  that  need 
protection?  Corporations  for  yarious  pur- 
poses are  created  by  the  state.  They  exist 
only  by  yirtue  of  its  will.  Their  interests 
are  yast,  their  assets  enormous,  their  pow- 
ers extensive,  and  their  action  affects  the 
welfare  of  every  citizen.  When  they  act 
within  the  law,  they  serve  a  useful  purpose 


the  aotion,  does  so  Id  the  name  of  the  people  with- 
out Joining  a  relator,  is  oondusive  that  in  tab  eefci- 
matfoD  he  nad  a  good  reason  to  believe  be  could 
maintain  the  action,  and  that  the  public  Inierests 
required  he  should  briDg  it.  In  such  case  no  re- 
lator is  necessary.  In  any  events  whether  this 
action  be  one  which  the  attomey-flreneral  can 
alone  bring,  or  whether  it  be  one  which  a  creditor 
or  director  of  the  corporation  could  also  bring,  I 
see  no  escape  from  the  language  of  the  statute 
investing  the  attorney-general  with  power  to  bring 
any  action  for  the  purposes  named  In  section  l78l, 
in  the  name  of  the  people,  even  in  cases  where  the 
people  have  no  pecuniary  Interest  in  the  property, 
and  where  the  corporation  is  of  neither  a  public 
nor  a  quasi-public  cbaracter. 

I  think  the  Legislature  by  adopting  the  Code  of 
Civil  Procedure,  and  by  secfions  1781  and  1782,  has 
substantially  enacted  the  rule  prevailing  uuder  the 
Revised  Statutes,  but  it  has  done  so  in  language 
even  more  plain  and  definite,  in  reference  to  the 
right  of  the  attoroey-general  to  bring  an  action, 
than  is  that  of  the  Revised  Statutes.  Indeed,  the 
policy  of  the  state  seems  to  have  been  changed  bv 
the  Revised  Statutes,  and  to  have  been  made  stiiJ 
plainer  by  the  Act  of  167D,  already  cited,  and  by 
the  passage  of  the  Code  of  Civil  Procedure.  That 
policy  seems  to  be  of  a  nature  to  extend  the  right 
of  interference  by  the  attorney-general  to  those 
cases  which  heretofore  no  one  would  have  regarded 
as  being  of  a  class  in  which  the  people  had  the 
smallest  right  or  intczest. 

Such,  for  instance,  are  the  cases  of  interference 
by  the  attorney-general  under  the  provisions  of 
special  statutes  with  the  general  conduct  of  receiv- 
ers of  all  insolvent  corporations,  no  matter  how 
private.  He  may  now,  at  any  time  ho  deems  it 
for  the  interest  of  stockholders,  creditors,  policy- 
holders, etc.,  make  a  motion  in  the  case  of  any 
insolvent  corporation  for  an  order  removing  a  re- 
ceiver and  compelling  blm  to  account,  and  ap- 
pointing another,  and  for  such  additional  orders 
as  may  seem  to  the  attorney-general  proper  to 
facilitate  the  closing  up  of  the  receivership. 

This  was  the  nrovibion  of  the  Act  of  1882,  chap. 
Sn,  and  by  its  third  section  the  provisions  of  such 
Act  were  limited  to  actions  and  special  proceed- 
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tngs  theretofore  instituted  by  the  attomey-genenl,. 
and  to  such  as  should  be  thereafter  instituted  bv 
him.  This  limitation  was,  however,  omitted  in  the 
same  kind  of  an  Act  passed  the  following  year, 
(Laws  of  IBSa,  chap.  37t(,  I  7.)  By  the  same  Act  it 
was  made  necessary  to  serve  on  the  attorney-gen- 
eral a  copy  of  all  motion  papers  and  a  copy  of  any 
other  applications  to  the  court  In  every  action  or 
proceeding  for  the  dissolution  of  any  corporatioa 
or  a  distribution  of  its  assets,  and  no  receiver  of  a 
corporation  was  permitted  to  pay  any  person  any 
money  directed  to  be  paid  by  any  order  or  judg- 
ment made  in  any  action  until  a  certified  copy  of 
such  order  or  Judgment  had  been  served  upon  the 
attorney-generaL  It  is  to  be  supposed  that  the  at- 
torney-general could  appeal  from  such  orders  as 
were  made  upon  notice  io  him,  and  which  coulJ 
not  be  made  without  such  notice  and  whea  be  ap- 
peared and  opposed  the  granting  of  them.  It 
seems  to  be  the  policy  of  the  state  to  assume  a  cer- 
tain amount  of  supervision  over  the  alTairs  of  all 
corporations  and  the  ofBcers  thereof,  created  un- 
der its  laws,  no  matter  whether  such  corporation*- 
be  public  or  private,  and  regardless  of  the  ques- 
tion whether  the  state  as  such  has  any  pecuniary 
interest  in  the  matter  of  property  or  assets  in- 
volved In  the  subject.  The  corporation  is  tbe 
creature  of  the  state;  it  exists  only  by  virtae  of 
its  permission,  and  it  is  subject  in  many  things  to- 
its  will,  and  the  oificers  thereof  are  elected  to  en- 
able the  corporation  to  perform  the  duties  for 
which  It  was  created.  These  facta  may  have  bad 
some  effect  in  forming  that  policy  of  the  state 
which  seems  now  to  be  in  the  ascendant.  The  iren- 
eral  rule  of  course  still  prevails  that  a  plaintilf 
must  show  some  interest  m  the  controversy  which 
he  asks  the  court  to  deride.  But  where  a  statuie 
expressly  authorizes  the  people  by  their  attoniej- 
general  to  sue  in  t^ertain  named  cases,  such  suit 
may  be  maintained  in  those  cases  ev&a  chouKb  tbe 
plaintiffs  fail  to  show  such  an  interest  !n  tbe  con- 
troversy as  would  enable  them  to  maintain  it  were 
it  not  for  the  provisions  of  the  statute. 

The  ca^es  cited  by  the  counsel  for  the  respond- 
ents are  of  a  nature  which  depended  upon  tbe  peo- 
ple showing  some  interest  in  the  controversy,  tbe> 
came  as  an  ordinary  plalntiiT  who  sued  without  th» 
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and  promote  the  common  good.  When  they 
act  in  violation  of  law,  their  great  power 
affords  a  practical  protection,  which  the 
average  citizen  cannot  commaDd.  Has  the 
state  no  interest  in  supervising  the  conduct 
of  its  creatures  to  whom  it  has  conHded  such 

great  power?  In  a  broad  and  political  sense, 
as  it  no  interest  in  requiring  the  managers 
of  corporations  to  observe  their  charters  and 
not  abuse  their  powers?  Has  it  no  interest 
to  prevent,  by  the  deterrent  effect  of  exam- 
ple in  a  flagrant  case  of  wrong,  similar  vio- 
lations of  law  by  those  managing  other  cor- 
porations? May  not  the  Legislature  have 
thought  that  sound  public  policy  required, 
not  only  remedies  for  the  redress  of  private 
wrongs  to  be  enforced  at  the  instance  of  those 
injured,  but  also  the  direct  interference  by 
the  state  whenever,  according  to  the  sound 
judgment  of  a  discreet  and  conservative 
public  officer,  it  was  necessary  in  order  to 
arrest  a  growing  evil?  These  Questions,  we 
think,  suggest  an  answer  to  me  argument 
founded  on  the  supposed  improbability  that 
the  Legislature  would  depart  from  the  usual 
rule  of  requiring  a  direct  interest  to  support 
an  action.  No  such  interest  was  regaraed 
as  necessary  in  order  to  annul  a  charter, 
dissolve  a  corporation,  remove  a  receiver,  or 
oust  a  usurper.  With  great  deference  to 
the  learned  judges  who  have  reached  a  dif- 
ferent conclusion,  and  whose  opinions  have 
caused  us  to  hesitate  long  and  anxiously  be- 
fore pronouncing?  judgment,  we  think  that 
this  action,  if  otherwise  well  founded,  can 
be  maintained  by  the  attorney- general  in 
the  name  of  the  people  alone. 


The  suggestion  is  made  that,  while  an  ac- 
tion may  be  brought  by  the  attorney-general 
in  the  name  of  the  people  without  a  relator, 
still  it  is  for  the  court  to  decide  whether  the 
public  interests,  in  fact,  required  the  action 
to  be  so  brought,  and,  if  it  decides  that  they 
did  not  so  require,  that  the  complaint  should 
be  dismissed  on  that  ground.  The  interest 
of  the  public,  according  to  this  construction, 
would  be  an  issuable  fact.  A  comparison  of 
section  1781,  which  provides  for  the  sub- 
stance, with  section  1808,  which  provides 
for  the  form,  shows,  as  we  think,  ih&t  such 
was  not  the  intention  of  the  Legislature. 
The  attorney -general  is  to  brin/?  the  action 
if  he  has  ^dod  reason  to  believe  that  it  can 
be  maintained,  and  **  if  in  his  opinion,  ^  not 
in  the  opinion  of  the  court,  the  public  in* 
terests  require  that  it  should  be  brought. 
While  the  former  section  is  to  govern  the 
action  of  the  court  in  granting  relief,  the 
latter  is  to  govern  the  action  of  the  attorney* 
general  in  deciding  to  ask  for  relief,  and  ia 
addressed  to  his  conscience  only.  The  sole 
responsibility  of  suing  in  the  name  of  the 
people  rests  upon  him.  That  subject  is 
wholly  in  his  keeping,  as  the  representative 
of  the  public  interests.  If  it  were  held 
otherwise,  upon  what  evidence  could  the 
court  proceea?  If,  for  instance,  the  attor^ 
ney- general,  upon  learning  that  serious 
abuse  of  power  by  the  trustees  of  corpora- 
tions was  so  common  as,  in  his  judgment, 
to  amount  to  a  public  evil,  should  decide  ta 
interpose  the  power  of  the  state  for  the  sake 
of  a  wholesome  example,  could  the  court 
take  evidence  as  to  the  mass  of  wrongful 


benefit  of  any  statute  crivinir  bfm  a  lisrht  of  action. 
It  is  true  the  case  ol  People  v.  Albany  A  S.  R.  Co, 
57  N.  Y.  181,  was  brought  under  the  statute  per- 
mittioflr  an  action  in  the  name  of  the  people  In  the 
nature  of  quo  warranto,  and  it  was  held  to  have 
been  properly  brouffbt  for  that  purpose.  But  the 
plHintiffs  Joined  with  such  action  several  causes  of 
action  of  an  equitable  nature  In  revard  to  which 
the  people  bad  no  Interest,  and  for  woicb  they  bad 
not  been  authorized  by  any  statute  to  sue,  and  the 
court  held  that  ia  regard  to  such  causes  of  action 
the  people,  like  any  other  plaintiff,  must  show 
some  interest  tber«n,  or  they  could  not  maintain 
the  action,  and  as  Ibey  showed  no  such  interest, 
their  claim  for  relief  on  those  grounds  could  not 
be  upheld.  The  Judgment  was  reversed,  and  a 
new  trial  ordered  of  the  issue  as  to  the  title  to  of- 
fice of  the  antagonistic  boards  of  directors,  and 
that  issue  was  to  be  tried  by  a  Jury.  None  of  the 
cases  oited  by  counsel  or  by  the  courts  below  is  of 
the  class  where  toe  plaintiff  is  authorized  by  stat- 
ute to  sue  for  the  purposes  mentioned  in  tJie  com- 
plaint. 

T\y  section  1804  of  the  Code,  articles  second,  third, 
an>l  fourth  of  that  title  do  not  apply  to  the  corpo- 
rations mentioned  in  such  section,  but  the  cor- 
poi-ations  excepted  do  not  embrace  corporations 
of  the  character  of  the  defendant  corporation  in 
this  action. 

We  avree  with  Afr.  Justice  Daniels,  in  his  dissent- 
ing opinion  at  general  term  in  this  case,  that  the 
transfer  of  all  the  property  by  the  trustees  of  the 
defendant  corporation  to  the  California  corpora- 
tion was  iiletral,  and  for  the  reasons  he  states  and 
upon  the  authorities  he  cites.  We  also  agree  with 
that  Icnrned  Judge  in  the  opinion  that  the  liability 
nf  the  trustees  to  account  is  limited  to  tho$ie  Htock- 
holders  who  have  not  aj«»ented  to  the  transfer.  In 
such  au  action  the  people  are  really,  for  the  pur- 
pose of  compelling  an  account,  the  representatives 
of  the  non-ossenting shareholders  only. 

The  truRcees  are  to  account  for  their  ofBcial  con- 
duct in  the  mana>reroent  and  disposition  of  the 
funds  and  property  committed  to  their  charge, 
and  they  can  be  compelled  to  pay  to  the  corpora- 
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I  tion  which  they  represent,  or  to  its  creditors,  any 
j  money  and  the  value  of  any  property  which  they 
.  bave  acquired  to  themselves,  or  transferred  ta 
.  otbers,  or  lost,  or  wasted  by  a  violation  of  their 
duties.  If  there  be  no  creditors,  the  account  they 
must  render  is  for  the  benefit  of  the  shareholders 
who  did  r. jt  assent  to  such  transfer.  Nominallr 
the  account  is  to  the  corporation,  but  In  reality  ft 
is,  as  I  have  said,  where  there  are  no  creditors,  ta 
the  non-assentinir  shareholders.  I  think  there  ia 
no  radical  dilSculty  in  so  limiting  the  accounting 
in  such  an  action  as  thia  The  assent  of  a  share- 
holder estops  him  from  claiming  the  account,  and 
the  people  having  no  interest  in  the  controversy 
other  than  as  a  representative  for  those  who  did 
not  assent,  would  be  bound  by  the  estoppel  to  the 
same  extent  that  the  assenting  shareholders  would 
be  in  case  the  action  were  brought  by  a  non-assent- 
ing director  or  officer.  In  the  latter  case  the  as- 
senting shareholders  would  not  be  parties,  but  the 
trustees  would  have  the  right  to  show  upon  the 
accounting  Just  what  number  of  shareholders  did 
assent  and  what  amount  of  shares  they  held,  and 
as  to  that  proportion  of  the  stock  the  Judgment 
would  provide  for  the  proper  deduction  to  bo- 
made. 

Ihe  same  difllculty  which  is  spoken  of  by  the- 
Judge  delivering  the  prevailing  opinion  at  general 
term  would  exist  in  case  the  action  were  brought 
by  a  non-assenting  director  or  officer. 

Could  the  court  compel  in  that  action  the  trus- 
tees to  pay  only  a  proportionate  sum  to  the  corpo- 
ration for  the  use  and  benefit  of  the  non-osscnting 
shareholders?  If  not,  then  the  form  of  the  action 
would  have  no  effect  so  far  as  that  feature  of  the 
case  is  concerned.  If  it  could,  I  see  no  difficulty 
in  making  such  a  provision  in  the  case  where  the 
action  is  brought  by  the  people  representing  only 
the  same  interests  which  in  the  other  case  would 
be  represented  by  the  non-assenting  director  or 
officer.  If  there  be  an  estoppel  in  one  case  there 
would  be  in  the  other.  These  questions  are  not 
now  properly  before  us  further  than  to  express  a 
general  opinion  upon  the  way  in  which  an  account* 
Ihg  should  be  ordered  and  proceeded  with.    Upoa 


14» 


New  Yob&  Coubt  of  Appeals. 


Oct., 


acts  upon  which  he  relied  in  deciding  to 
bring  the  action?  If  so,  would  not  the  de- 
fendants have  the  right  to  show  that  each 
act  was  innocent  and  not  wrongful.  Would 
not  this  lead  to  an  intolerable  multiplication 
of  issues?  Could  those  issues  be  defined  by 
pleadings?  Unless  so  defined,  could  the  de- 
fendants be  prepared  for  trial  ? 

We  think  that  the  question  as  to  what  the 
public  interests  require  is  committed  to  the 
absolute  discretion  of  the  attorney-general, 
and  that  it  cannot  be  made  the  subject  of 
inquiry  by  the  courts.  If  he  abuses  the 
great  power  intrusted  to  him,  a  remedy 
may  be  found  in  his  removal  from  ofilce,  or 
in  the  election  of  a  successor  worthy  of  the 
high  position.  The  statute  authorizes  an 
action  to  remove  the  trustees  of  a  corpora- 
tion for  misconduct ;  to  compel  them  to  ac- 
count for  their  oflScial  acts  in  managing  and 
disposing  of  the  property  committed  to  their 
charge ;  and  to  require  them  to  pay  to  the 
corporation,  or  its  creditors,  the  value  of 
any  property  transferred,  in  violation  of 
their  duties.      Code  Civ.  Proc.  §  1781. 

A  corporation  is  purely  artificial,  having 
no  natural  or  inherent  power,  but  only  such 
as  its  charter  confers.  The  charter  of  the 
corporation  in  question  was  the  statute  under 
which  it  was  organized.  Upon  filing  the 
certificate  of  incorporation,  It  came  into  ex- 
istence, with  power  to  do  only  that  which 
is  expressly  or  impliedly  authorized  by  the 
statute.  It  had  no  power  to  act  except 
through  its  trustees,  who  were  authorized  to 
manage  its  "stock,  property,  and  concern,** 
and  a  majority  of  whom  were  required  to  be 
citizens  of  this  slate.  Laws  1848,  chap.  40, 
as  amended  by  Laws  1860,  chap.  269.  While 
they  were  authorized  to  conduct  its  affairs, 
they  were  not  authorized  to  terminate  its 
existence,  although,  under  special  circum- 
stances, the  courts  could  dissolve  it  upon 
their  application.  Code  Civ.  Proc.  |  2419. 
A  corporation  cannot  cease  to  exist  of  its  own 


will.  Its  life  continues  until  either  the 
charter  period  has  expired  or  the  court  has 
decreed  a  dissolution.  The  law  made  it, 
and  the  law  only  can  put  an  end  to  it.  As 
it  cannot  take  its  own  life  directly,  it  can- 
not do  so  indirectly,  for  that  would  he  a 
fraud  upon  the  law  and  against  public  pol- 
icy. By  the  transaction  complained  of,  the 
defendant  company  was  stripped  of  all  its 
property,  and  thus  prevented  from  going  on 
m  business,  and  deprived  of  all  means  of 
carrying  into  effect  the  object  of  its  existence. 
While  a  corporation  may  sell  its  property  to 
pay  debts,  or  to  carry  on  its  business,  it  can- 
not sell  its  property  in  order  to  deprive  it« 
self  of  existence.  It  cannot  sell  all  its  prop- 
erty to  a  foreign  corporation  organized 
through  its  procurement,  with  a  majority  of 
nonresident  trustees,  for  the  express  purpose 
of  stepping  into  its  shoes,  taking  all  its  as- 
sets, and  carrying  on  its  business.  That 
would  be  the  practical  destruction  of  the  cor- 
poration by  its  own  act,  which  the  law  will 
not  tolerate.  Whether  the  process  by  which 
it  was  sought  to  convert  the  New  York  corpo- 
ration into  a  California  corporation  is  called 
**  reorganization, "  "  consol  idation, "  or  **  amal- 
gamation," it  was  the  exercise  of  a  power 
not  delegated,  and  was  void.  It  was  corpo- 
rate burial  in  New  York  for  resurrection 
in  California.  While  the  stockholders  who 
consented  may  be  estopped  by  their  acts, 
those  who  did  not  consent  can  take  advantage 
of  this  violation  of  their  rights,  and  the  state 
of  New  York  can  demand  that  those  who  did 
the  wrong  shall  make  restitution.  The  case 
of  Abbot  V.  American  Hard  Bubber  Co.,  83 
Barb.  578,  is  the  leading  authority  upon  the 
subject  in  this  state,  ana  it  is  also  recognized 
as  the  leading  authority  in  most  of  the  states. 
In  that  case  a  majority  of  the  trustees  of  a 
business  corporation,  without  the  consent  of 
some  of  the  stockholders,  transferred  all  its 
personal  property,  which  was  especially 
adapted  to  its  business,  to  two  persons,  who 


the  aocountlng.  If  one  should  be  entered  upon, 
these  questions  might  arise,  and  their  proper  sola- 
tioa  would  be  matter  for  careful  coDsideration  as 
they  should  be  presented.  We  can  only  say  that 
the  form  of  the  action  does  not  alter  its  essential 
nature,  so  far  as  an  acoountinfr  is  concerned,  which 
shall  affect  property  in  whioh  the  shareholders 
iiave  an  Interest  and  where  the  people  have  none. 
Of  course,  where  the  action  is  brought  for  relief 
in  those  cases  where  the  people  alone  can  sue, 
other  questions  would  arise  oonceming  such  inter- 
ests as  were  not  private  or  were  not  of  a  pecuniary 
nature. 

The  general  conclusion  which  we  have  reached 
is  based  upon  what  we  conceive  to  be  the  plain 
language  and  intent  of  the  statute,  llie  policy  of 
the  Legislature  seems  to  provide  for  such  a  suit  as 
this  in  the  name  of  the  people.  As  to  whether  that 
policy  be  good  or  bad  is  not  for  this  court  to  deter- 
mine. It  is  true  that  cases  of  this  character  have, 
ever  since  the  adoption  of  the  Revised  Statutes, 
been  almost  uniformly  brought  by  parties  inter- 
ested in  the  property  wasted  or  illegally  trans- 
ferred, and  it  is  comparatively  a  new  departure  for 
an  action  such  as  this  (excluding  the  claim  to  re- 
move the  trustees)  to  be  brought  by  the  attorney- 
general.  It  is  not  at  all  plain  how  any  public  inter- 
est can  be  affected  by  the  action  of  the  trustees  in 
transferring  the  property  to  the  California  corpo- 
ration under  the  circumstances  and  for  the  consid- 
eration detailed  in  the  evidence  and  found  by  the 
court. 

Of  course  the  facts  were  not  presented  in  this 
light  to  the  attorney-general  when  he  was  asked 
to  commence  the  action,  and  he  would  have  now 
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I  the  same  right  to  discontinue  It  whioh  is  possessed 
by  a  private  plaintiff. 

We  think  it  not  inappropriate  to  say  that  In  com- 
ing to  the  conclusion  to  bring  afl  action  of  this  nat- 
ure in  the  name  of  the  people  in  those  cases  where 
the  parties  Interested  could  themselves  bring  it, 
the  attorney-general  ought  to  be  fully  convinced 
and  entirely  clear  that  the  public  interests  demand 
that  the  action  should  be  brought;  in  the  people^s 
name.  Where  the  o(»rporation  is  a  purely  private 
manufacturing,  trading,  or  other  business  corpo- 
ration, the  case  would,  as  we  thmk.  have  to  be  a 
most  extraordinary  one  to  warrant  the  attorney- 
general  in  the  interests  of  the  public  in  bringing  an 
action  to  set  aside  alleged  illegal  transfers  of  prop- 
erty in  which  the  people  had  no  interest,  and  a  re* 
CO  very  in  which  would  benefit  only  those  who 
claimed  to  own  the  property  or  some  part  or  por- 
tion, or  interests  therein. 

In  People  v.  Lowe,  117  N.  Y.  175,  Earl,  J,,  In  a 
very  strong  opinion  has  said  all  that  can  be  said  In 
favor  of  the  view  that  the  people  have  no  right  to 
maintain  such  an  action  as  this,  regarding  it  simply 
as  an  action  to  compel  an  accounting  in  a  private 
corporation  for  property  in  which  the  people  hax-e 
no  interest.  But' a  majority  of  the  oourt  did  not 
then  concur  in  those  views,  and  the  case  was  de- 
cided upon  another  and  perfectly  satisfactory 
ground  to  the  whole  court. 

For  the  reasons  alleged  in  the  foregoing  opinion 
we  are  compelled  to  the  conclusion  that  the  learned 
courts  erred  in  holding  that  the  plaintiffs  could 
not  maintain  this  action  on  the  ground  of  a  lack  of 
interest  in  the  subject-matter  thereof,  and  the 
Judgment  must  therefore  be  reversed,  and  a  new 
trial  ordered  with  costs  to  abide  the  event. 
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forth w! til  caused  another  corporation  to  he 
formed,  and  transferred  such  property  to  it. 
It  was  held  that,  as  such  transfer  oractically 
terminated  the  corporation  hy  taking  from 
it  the  power  to  fulfill  the  object  of  its  or- 
^nization,  it  was  a  violation  of  that  object, 
\7as  not  within  the  power  of  the  trustees, 
and  was  hence  void  as  tUtra  vires.  The  case 
-was  elaborately  considered  both  at  special 
and  general  terms,  and  we  regard  it  as  a 
sound  and  valuable  authority. 

A  somewhat  similar  question  was  under 
consideration  in  Froihingham  v.  Barney,  6 
Uun,  866,  where  the  court  said :  "This,  as 
a  business  arrangement,  was  wise,  discreet, 
and  sagacious.  As  such,  it  should  be  sus- 
tained if  it  legally  is  possible.  The  inter- 
ests of  one  or  two  small  stockholders  should 
DQt  enable  them  to  work  the  destruction  of 
the  interests  of  co-owners,  or  compel  the  pur- 
chase of  their  stock  at  fictitious  or  unreal 
prices,  if  it  can  be  avoided.  .  .  .  Upon 
the  dissolution  of  the  association  it  became 
the  duty  of  the  trustees  to  convert  the  assets 
into  money,  and  distribute  the  proceeds 
among  the  stockholders.  To  a  certain  ex- 
tent this  has  been  done.  A  portion  of  such 
assets  has  not  been  distributed,  and  another 
portion.  Including  the  good  will  of  the  old 
association,  has  been  exchanged  by  the  trus- 
tees for  the  corporate  stock  of  a  new  Wells, 
Fargo  &  Co.  This,  as  I  understand,  the 
trustees  had  no  right  to  do.  They  had  no 
right  to  exchange  the  assets  of  the  old  asso- 
ciation for  the  corporate  stock  of  any  corpo- 
ration, without  the  consent  of  all  the  stock- 
holders. Mann  v.  Butler,  2  Barb.  Ch.  862, 
3  L.  ed.  675.  Equally  were  they  without 
authority  in  making  this  partial  exchange 
without  such  consent.  Stockholders  of  the 
old  association  could  not  thus,  against  their 
will,  be  forced  into  relations  with  the  new 
company.  Blatehford  v.  Boss,  64  Barb.  42; 
JIartfard  d  N,  H.  R  Co,  v.  Groswell,  5  Hill, 
883,  886."  In  Taylor  v.  JSarle,  8  Hun,  1,  a 
New  York  corporation,  by  the  vote  of  a  large 
majority  of  its  stockholders,  sold  all  its 
property  except  cash  on  hand,  mills,  and 
franchises,  to  a  Vermont  corporation,  and 
took  in  payment  shares  of  stock  in  the  latter 
company.  The  court  said :  "  The  whole 
scheme  of  the  transfer  and  its  execution  was 
illegal.  There  is  no  power  given  by  the  acts 
under  which  the  Burlington  Cotton  Mills 
[the  New  York  corporation]  were  incorpo- 
rated to  transfer  all  its  property,  and  thus 
terminate  its  existence,  and  take  in  payment 
stock  in  a  company  carrying  on  the  same 
business  with  a  different  name,  charter,  and 
stockholders,  and  being  a  foreign  corpora- 
tion. The  corporation,  bj  the  New  York 
law,  could  increase  or  diminish  its  stock,  or 
extend  its  business  to  other  objects ;  but  that 
falls  far  short,  I  think,  of  the  sweeping 
power  exercised  on  this  occasion.  The  sale 
was  not  real.  It  was  a  mere  form  to  turn  a 
New  York  corporation  into  a  Vermont  one, 
and  thus  escape  the  scrutiny  into  the  affairs 
of  the  company  permitted  by  the  New  York 
law  to  the  stockholders."  All  the  authori- 
ties in  this  state  are  uniform  in  holding  that 
the  trustees  of  a  corporation  cannot  so  dispose 
of  it9  property  as  to  virtually  end  its  exist- 
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enoe,  and  prevent  it  from  carrying  on  the  bu- 
siness for  which  it  was  incorporated.  Blateh* 
Jord  V.  Boss,  54  Barb.  42 ;  Cipeland  v.  Citizens 
Gaslight  Co,  61  Barb.  60 ;  Smith  v.  New  York 
Consol.  Stage  Co,  18  Abb.  Pr.  419 ;  Metropoli- 
tan Elev.  A  Co.  V.  Manhattan  B.  Co.  14  Abb. 
N.  C.  308;  Hartford  A  N,  H.  B.  Co.  v. 
Croswell,  5  Hill,  888.  Other  courts  of  the 
highest  standing  have  laid  down  the  same 
rule.  Chicago  City  B.  Co.  v.  Allerton,  85  U. 
S.  18  Wall.  283,  21  L.  ed.  902;  Steves  v. 
Butland  db  B.  B.  Co.  29  Vt.  545 ;  Neui  Orleans, 
J.  db  Q.  y.  B.  Co.  V.  Harris,  27  Miss.  517. 
See  also  Morawetz,  Priv.  Corp.  §  418; 
Spelling,  Priv.  Corp.  §  1012;  Cook,  Stock 
&  Stockholders,  %  667 ;  Beach,  Priv.  Corp. 
§§  858,  480. 

The  fact  that  the  trustees  acted  in  good 
faith  did  not  empower  them  to  do  an  illegal 
act:  and  the  fact  that  there  may  be  some 
difficulty  in  the  final  adjustment  of  rights, 
because  some  of  the  stockholders  consented 
while  others  did  not,  constitutes  no  defense 
to  the  action.  We  see  no  ^ater  difficulty, 
however,  than  would  exist  if  the  action  were 
brought  by  a  trustee  who  had  not  consented 
to  the  act  complained  of,  and  no  reason  why 
''the  liability  of  the  trustees  to  account'" 
should  not  be  **  limited  to  those  stockholders 
who  have  not  assented  to  the  transfer. "  We 
think  that  the  transfer  was  unauthorized  and 
void  as  to  the  nonassenting  stockholders  and 
as  to  the  state,  and  that  the  people  can  main- 
tain the  action  in  their  name  of  sovereignty. 

The  Judgment  should  therefore  be  reversed,  and 
a  new  trial  granted,  with  costs  to  abide  event. 

All  concur,  except  Landon  and  Brown^ 
JJ.,  dissenting. 

Landon*  cT*.,  dissenting: 

The  learned  trial  judge,  after  finding  the 
facts  in  detail,  found  as  a  conclusion  of  law, 
as  fol  lows :  **  There  is  no  evidence  in  this  ac- 
tion of  a  public  grievance,  and  the  people, 
having  no  interest  in  the  subject-matter  of 
the  action,  or  in  any  of  the  acts  herein  com- 
plained of,  cannot  maintain  this  action."  It 
IS  clear  from  the  complaint,  and  from  the  de- 
tailed findings  of  fact,  that  the  grievance 
sought  to  be  iredressed  is  a  private,  and  not 
a  public,  one.  It  is  equally  clear  that  the 
people  have  no  interest  in  the  subject-matter 
of  the  action,  or  in  any  of  the  acts  com- 
plained of,  except  in  the  sense  that  the 
people  as  a  body  politic  always  have  an  in- 
terest in  promoting  obedience  to  the  laws  and 
the  performance  of  legal  duties  and  obliga- 
tions. But  this  public  interest  is  the  polit- 
ical and  moral  one  attaching  to  sovereignty, 
and  is  widely  differenced  from  a  private  and 
special  interest  in  particular  things.  The 
conclusion  of  the  learned  trial  judge,  that 
the  people  as  a  bodv  politic  cannot  main- 
tain this  action,  would  seem  to  follow  as  the 
necessary  result  of  the  absence  both  of  a  pub- 
lic grievance  and  of  a  private  and  special 
interest.  A  suitor  who  has  no  substantial  in-' 
terest  in  the  litigation  he  institutes  cannot 
be  injured  by  the  dismissal  of  his  suit. 

But  the  learned  counsel  for  the  appellant 
contends  that  the  people  can  maintain  this 
action  because,  and  only  because,  the  Ian- 
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ffuage  of  the  statute  pennits  ft.  Code  Civ. 
Proc.  §§  1781.  1782,  1808,  1976.  Tbe  his- 
torical review  of  the  law  upon  the  subject  is 
presented  in  the  learned  opinions  of  Judges 
Peckham  and  Yann  in  the  case  at  bar,  and 
in  the  opinion  of  Judge  Earl  in  People  v. 
Lowe,  117  N.  y.  176,  190.  This  review  shows 
that  but  for  the  statute  the  action  in  cases  not 
affecting  the  public  interests  could  not  be 
maintained  by  the  people  without  a  relator. 
The  question,  therefore,  is  whether  the  stat- 
utes have  removed  this  objection.  This  re- 
view, I  think,  also  clearly  shows  that  the  rea- 
sons moving  to  Uie  enactment  of  the  statutes 
enlarging  the  chancery  power  of  supervision 
of  corporations,  and  the  intention  of  the  stat- 
utes themselves,  were  the  protection  and  pro- 
motion of  interest  public  in  their  character. 
GhanceUar  Kent  in  AUy-Oen,  v.  Utiea  Ira, 
Co,,  2  Johns.  Ch.  871,  1  L.  ed.  412,  the  case 
which  led  to  the  provisions  of  the  Revised 
Statutes  npon  the  subject,  admitted  that 
stockholders  aggrieved  by  the  fraudulent 
breach  of  trust  oy  the  trustees  could  resort  to 
equity  in  default  of  an  adequate  remedy  at 
law.  They  did  not  need  the  statutes  for  their 
protection.  Fully  concurring  in  the  views 
expressed  by  £arl,  </.,  in  People  v.  Lowe,  I 
venture  to  add  a  few  suggestions  which  seem 
to  me  to  support  the  conclusion  that  in  this 
case,  under  a  reasonable  construction  of  the 
statutes,  the  complaint  was  properly  dis- 
missed. This  corporation  was  created  to  con- 
duct private  business,  and  it  conducted  no 
other.  Some  of  the  stockholders  seem  to  have 
conceived  that  by  reason  of  the  management 
of  the  trustees,  not  strictly  authorized  by  the 
letter  of  the  law,  a  technical  cause  of  action 
accrued  against  them  in  favor  of  such  stock- 
holders. The  findings  of  fact  by  the  learned 
trial  judge  are  to  the  effect  that  the  action 
of  the  trustees  was  beneficial  to  all  the  stock- 
holders. It  is  not  denied  that  the  laws  afford 
ample  remedies  to  these  stockholders,  or  any 
of  them,  for  whatever  relief  tliey  can  prove 
themselves  entitled  to.  Under  such  cir- 
cumstances, why  should  the  government, 
without  a  responsible  relator,  champion  one 
side  of  this  strictly  private  controversy,  and 
oppress  the  other  by  the  weight  of  its  in- 
fluence and  power?  Is  it  reasonable  to  sup- 
pose that  the  Legislature  by  the  statutes  m 
question  intended  to  authorize  such  gov- 
ernmental intervention?  Does  not  a  sound 
publiis  policy  require  that  whatever  ex- 
clusively pertains  to  Individual  interest 
should  be  left  to  the  individual?  That  the 
state  should  provide  and  care  for  the  general 
interests  and  for  those  which  are  beyond  the 
reach  of  the  individual  ?  Is  it  not  true  that 
to  the  extent  that  such  individual  can.  with 
safety  to  all  the  rest,  be  permitted  freedom 
to  manage  his  own  affairs,  governmental  in- 
tervention is  both  unnecessary  and  inex- 
pedient? Is  not  governmental  paternalism 
to  be  cautiously  ^uanled,  lest  it  subvert  the 
^ust  rights  and  liberties  of  the  individual? 
Is  there  any  good  reason  why  the  individual 
should  call  upon  the  sovereign  for  help  when 
the  sovereign  has  afforded  him  ample  methods 
and  liberty  to  help  himself? 

I  concede  that  it  is  within  the  legislative 
power,  in  the  absence  of  constitutional  re- 
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fltriction,  to  provide  for  governmental  in- 
tervention in  private  affairs;  and  also  that 
cases  exist  in  which  private  affairs  are  so 
connected  with  the  public  interests  that  the 
government  may  wisely  interfere  and  reg- 
ulate them.  It  may  also  be  conceded  that 
the  tendency  of  the  cruder  efforts  at  legis- 
lation is  to  enlarge  the  field  of  governmental 
intervention  so  as  to  embrace  many  subjects- 
which  it  were  better  to  leave  to  individual 
control.  Bearing  these  suggestions  in  mind, 
it  is  submitted  that,  in  the  construction  of 
the  statutes  in  question,  it  is  reasonable  to> 
presume,  in  the  absence  of  controlling  lao- 
ffuage  to  the  contrary,  that  the  Legislature 
aid  not  intend  to  extend  the  direct  and  vol- 
untary intervention  of  the  government  to  the- 
championship  of  the  cause  of  one  party 
against  the  other  in  a  strictly  private  con- 
troversy, over  tJieir  respective  interests,  as 
affectea  by  the  management  of  a  private  cor- 

J»orate  enterprise.    The  statutes  are  as  fol- 
ows,  (Code  Civ.  Proc.  §  1781 :)    **  An  action 
may  be  maintained  against  one  or  more  trus- 
tees, directors,  managers,  or  other  officers  of 
a  corporation,  to  procure  a  judgment  for  the 
following  purposes,  or  so  much  thereof  as  tlic^ 
case  requires:     (1)  Compelling  the  defend- 
ants to  account  for  their  official  misconduct 
in  the  management  and  disposition  of  the- 
funds    and    property   committed    to    their 
charge;  (2)  compelling  them  to  pay  to  the 
corporation  which  they  represent,  or  to  its 
creditors,  any  money,  and  the  value  of  any 
property  which  they  have  acquired  to  them- 
selves, or  transferred  to  others,  or  lost  or 
wasted    by    a    violation    of    their    duties; 
.     .     .     (4)  removing  a  defendant  from  his- 
office  upon  proof  or  conviction  of  misconduct, 
and  directing  a  new  election  to  be  held  by 
the  body  or  board  duly  authorized  to  hold  the 
same,  in  order  to  supply  the  vacancy  crcatc<i 
by  the  removal,  or,  where  there  is  no  such 
body  or  board,   or  where  all  the  members 
thereof  are  removed,  directing  the  removal 
to  be  reported  to  the  governor,    who  mav, 
with  the  advice  and  consent  of  the  Senate,  iiW 
the  vacancies."    Section  1782:    "An  action 
may  be  brought,  as  prescribed  in  the  last 
section,  by  the  attorney-general  in  behalf  of 
the  people  of  the  state";  or,  except  where  tbe 
action  is  brought  for  the  purpose  specified  in 
subdivision  third  or  fourth  of  that  section, 
by  a  creditor  of  the  corporation,    or  by  a 
trustee,  director,  manager,  or  other  officer  of 
the  corporation,  having  a    general   superin- 
tendence of   its  concerns."    Section  180S: 
**  Where  the  attorney-general  has  good  reason 
to  believe  that  an  action  can  be  maintained 
in  behalf  of  the  people  of  the  state,  as  pre- 
scribed in  article  second,  third,  or  fourth  of 
this  title,  except  section  1797  of  this  Act,  be 
must  bring  an  action  accordingly,  or  apply 
to  a  competent  court  for  leave  to   bring  an 
action,  as  the  case  requires,  if  in  his  opin- 
ion the  public  interests  require  that  an  action 
should  be  brought.     In  a  case  where  tbe 
action  can  be  brought  only  by  the  attorney- 
general  in  behalf  of  the  people,  if  a  creditor, 
stockholder,  director,  or  trustee  of  tbe  cor- 
poration applies  to  the  attorney -general  for 
that  purpose  and  furnishes  the  security  re- 
quired by  law,   the  attorney -general  must 
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l>rinff  the  action  or  apply  for  leave  to  bring 
it,  if  he  has  good  reason  to  believe  that  it  can 
be  maintain^.  Where  such  an  application 
is  made,  section  1986  of  this  Act  applies 
thereto,  and  to  the  action  brought  in  pur- 
suance thereof. "  Section  1986 :  "^  Where  an 
■action  is  brought  by  the  attorney-general  as 
prescribed  in  this  title,  on  the  relation  or  in- 
formation of  a  person  having  an  interest  in 
the  question,  the  complaint  must  allege,  and 
the  title  of  the  action  must  show,  that  the 
action  is  brought  upon  the  relation  of  that 
person.  In  such  a  case  the  attorney -general 
must,  as  a  condition  of  bringing  the  action, 
require  the  relator  to  ;?ive  satisfactory  se- 
curity to  indemnify  the  people  against  the 
costs  and  expenses  thereof.  Where  security 
is  so  given,  the  attorney-general  is  entitled 
to  compensation  for  his  services,  to  be  paid 
by  the  relator  in  like  manner  as  the  attorney 
and  counsel  for  a  private  person." 

I  think  the  sections  in  question  authorized 
the  attorney-general  to  bring  this  action ;  that 
is  to  say,  the  people  as  a  body  politic  or  cor- 
porate, having  a  capacity  to  sue,  authority 
was  thereby  conferred  upon  the  attomey- 
i;enera]  to  make  them  a  party  plaintiff  in 
this  action,  if,  as  was  no  doubt  the  case,  in 
his  opinion  the  public  interests  required  the 
action  to  be  brought.  But  this  amounts  to 
nothing  more  than  that  the  people  may 
rifi^htfully  claim  their  day  in  court  upon  the 
alleged  cause  of  action  they  present.  It  is 
for  tne  court  to  decide  whether  they  present 
and  establish  a  good  cause  of  action.  Bection 
1808  clearly  implies  that  the  attorney- general 
may  not  thus  bring  the  action,  unless,  in  his 
opinion,  the  public  interests  do  require  it. 
Ii  the  Legislature  did  not  intend  that  liie 
action  should  be  brought  unless,  in  the  opin- 
ion of  the  attorney- genera],  the  public  in- 
terests should  require  it,  it  is  clear  that  they 
did  not  intend  that  it  should  be  sustained 
except  in  furtherance  of  the  same  interests. 
Evidence  tending  to  show  such  interests  thus 
becomes  essential  to  a  recovery.  It  will  not 
be  contended  that  the  opinion  of  the  attor- 
ney-general is  of  any  further  force  than  to 
show  that  he  did  not  exceed  his  authority  in 
using  the  name  of  the  people  as  a  party  plain- 
tiff. If,  in  fact,  the  people  have  no  public 
interests  to  promote  by  bringing  the  action, 
the  mistaken  opinion  of  the  attorney- general 
to  the  contrary  will  not  reverse  the  situation 
and  cure  tJie  material  defect.  He  can,  in 
fact,  have  no  opinion  as  to  the  public  in- 
terests involved,  if  there  are  none.  It  hence 
results  that  the  sections  in  question  may  be 
construed  to  authorize  a  recovery  in  an  action 
of  this  nature  brought  in  the  name  of  the 
people  without  a  relator,  where  it  appears  or 
is  established  upon  the  trial  that  the  public 
interests  are  thereby  to  be  protected,  or  in 
some  substantial  way  promoted,  apart  from 
the  mere  private  relief  to  be  awarded  to  in- 
dividuals, and  failing  in  this,  that  the  action 
fails.  In  People  v.  Lotoe,  Earl,  J.,  said  that 
municipal,  religious,  and  eleemosynary  cor- 
porations **  which  are  public,  and  discharge 
functions  which  might  otherwise  devolve 
upon  the  government,"  may  become  subject 
to  chancery  visitation.  If,  for  instance,  the 
trustees  of  an  incorporated  charitable  institu- 1 
nL.R.A« 


tion,  endowed  by  benevolent  persons  long 
since  dead,  should  squander  its  funds,  or  di- 
vert them  to  purposes  foreign  to  the  charity, 
it  might  well  be  that,  if  the  state  should  not 
interpose,  no  redress  could  be  had.  The 
learned  jud^e  also  suggested  that  quasi  pub- 
lic corporations,  like  railroad,  banking,  and 
insurance  companies,  might  be  subject,  when 
the  exigency  should  require  it,  to  the  like 
visitation.  A  life  insurance  company,  hold* 
ing  millions  for  the  benefit  of  policy  hold- 
ers, may  be  plundered  by  its  trustees,  or 
the  rights  of  the  policy  holders  jeopardized 
by  unauthorized  investments.  The  policy 
holders  may  have  such  an  interest  as  would 
justify  their  intervention,  but  their  interests 
in  the  aggregate  rise  to  a  quasi  public  char-  . 
acter.  A  corporation  is  vested  with  the 
franchise  of  supplying  a  city  with  pure  and 
wholesome  water,  and  has  the  means  and  fa- 
cilities for  the  purpose,  but  its  trustees  mis- 
apply its  funds,  and  thus  disable  it  from 
rendering  the  proper  service.  So,  too,  a 
strictly  private  corporation  may,  by  the  ap- 
plication of  its  funds  to  purposes  not  contem- 
plated by  its  charter,  create  a  public  nui- 
sance or  establish  a  monopoly  injurious  to 
the  public  interests ;  or,  as  in  the  case  cited 
from  2  Johns.  Ch.  371,  1  L.  ed.  413,  which 
was  present  to  the  minds  of  the  revisers,  an 
insurance  company  may  carry  on  the  business 
of  banking  without  the  statutory  regulations 
which  safeguard  the  public  interests  in  cases 
of  banking  corporations.  In  all  such  cases 
the  direct  Interposition  of  the  attorney-gen- 
eral may  be  necessary  and  proper.  It  is 
reasonable  to  suppose  that  the  statutes  were 
intended  to  enable  that  officer  to  seek  the  aid 
of  the  court  in  redressing  the  public  griev- 
ances suggested  and  others  of  similar  char- 
acter. It  will  still  remain  for  the  court  to 
decide  as  to  the  sufficiency  of  the  alleged 
cause  of  action.  The  contrast  between  the 
grievances  suggested  and  the  private  ones  in 
the  case  before  us  is  obvious.  The  statutes 
can  be  given  their  proper  remedial  effect 
without  resorting  to  a  construction  authoriz- 
ing the  attorney -general  to  intrude  upon 
strictly  private  rights. 

The  statutes  are  framed  to  provide,  re- 
spectively, the  public  remedv  as  it  may  be 
needed,  and  the  private  remeay  upon  the  re- 
lation of  the  private  suitor,  m  cases  where 
it  may  be  properly  extended.  It  is  easy  to 
avoid  confounding  the  one  wfth  the  other; 
and,  if  it  is  true  that  the  letter  of  the  statute 
authorizes  the  attorney- general  of  his  own 
motion  to  engross  both  remedies,  such  is  not 
the  intent  of  the  statutes,  and  therefore  not 
within  their  authorization.  The  rule  is  well 
settled  that  statutes  should  receive  a  sensible 
construction,  such  as  will  effectuate  the  leg- 
islative intention,  and  avoid  an  unjust  or 
absurd  conclusion.  This  rule  is  strikingly 
illustrated  and  applied  in  the  recent  cascTof 
Church  of  Holy  THnity  v.  United  States,  143 
U.  S.  457,  36  L.  ed.  226.  An  Act  of  Con- 
gress  made  it  unlawful  for  any  person  or 
corporation  to  assist  or  encourage  the  migra- 
tion of  any  alien  or  foreigner  into  the  United 
States,  under  any  contract  or  agreement, 
made  previous  to  such  migration  that  such 
alien  or  foreigner  should  perform  ^  labor  of 
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lervice  of  any  klDd**  In  the  United  States. 
The  Holy  Trinity  Church,  a  religious  corpo- 
ration, did  first  make  a  contract  with  an  alien 
residing  in  England  to  migrate  to  New  York, 
and  there  enter  its  service  as  rector  and  pas- 
tor, and  in  pursuance  of  the  contract  the 
migration  was  accomplished  and  the  service 
entered  upon.  The  court  conceded  that  the 
case  was  within  the  prohibition  of  the  letter 
of  the  statute,  but  held  that  it  was  not  with- 
in the  intention,  and  therefore  not  within 
the  statute  itself.  In  our  own  courts,  in 
cases  of  doubt,  this  rule  of  construction  has 
often  been  resorted  to,  and  not  infrequently 
freedom  of  inclusion  or  exclusion  of  partic- 
ular cases  has  been  allowed  in  order  that  the 
.  intention  may  not  wholly  fail,  or  may  not 
be  perverted  to  unjust  or  absurd  results,  I 
cite  a  few  of  the  many  cases :  Traxiy  v.  Troy 
d  B,  R,  Oo,  88  N.  Y.  488,  08  Am.  Dec.  54 ; 
Holma  y.  Carley,  81  N.  Y.  289;  Lake  Shore 
d  M,  8.  B.  Co.  V.  Boaeh,  80  N.  Y.  889; 
Bureh  V.  Newbury^  10  N.  Y.  874 ;  PeopU  v. 
Nw>  York  City  Comrs.  of  Taxes,  99  N.  Y.  554 ; 


Beople  y.  Laeambe,  99  N.  Y.  48 ;  Psople  v. 
Utiea  Im.  Co,  15  Johns.  868.  I  think  il 
ought  to  be  applied  in  this  case.  The  fact 
that  the  removal  of  the  trustees  forms,  at  least 
nominally,  part  of  the  relief  soueht,  does 
not  of  itself  warrant  a  recovery.  It  should 
appear  that  the  public  interests  require  Uieip 
removal.  Argument  for  making  the  people 
sole  party  plaintiff,  deduced  from  the  fact 
that  the  corporation  is  the  creation  of  tlie 
government,  would  be  applicable  to  an  in- 
tervention upon  public  grounds.  Power 
given  for  public  purposes  is  abused  when 
perverted  by  loaning  it  to  individuals  for 
strictly  private  purposes.  The  language  of 
the  Code  does  not  require  us  to  presume  that 
the  Legislature  intended  either  the  favorit- 
ism to  one  individual  or  the  prejudice  to  the 
other  which  such  a  loan  of  i>ower  implies,, 
and,  without  explicit  language  to  that  dlect« 
we  may  safely  refrain  from  imputing  sacb 
intention.  For  these  reasons,  and  especially 
for  those  stated  in  People  y.  Lou>6^  I  advise 
an  affirmance  of  the  judgment. 
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A  statute  authorialii|f  eonrts  to  cUb- 
chmrge  some  of  the  Jurors  who  have 
been  impaneled  In  a  canse»  it  they  are 
unable  to  attend,  and  proceed  with  the  trial  and 
to  verdiot  with  le«  than  twelve  jurors,  bat 
which  does  not  authorize  a  Jury  of  less  than 
twelve  to  be  Imfkaneled  In  the  tint  Instance,  vio- 
lates a  constitutional  ng-ht  of  **trial  by  jury**  and 
and  is  not  within  another  provision  of  the  Con- 
stitution that  ^*the  Legislature  mayrautborize  a 
trial  by  a  jury  of  a  less  number  than  twelve** 
sinoe'.the  legislative  power  cannot  be  delegated 
to  the  court. 

(McQratK  Ch.  J.,  and  Montgomery^  J.,  dieeentj 
(November  4, 1882.) 

ERROR  to  the  Circuit  Court  for  Wayne 
Countv  to  review  a  judgnaent  in  favor  of 
plaintiffs  in  an  action  in  which,  during  the 
pendency  of  the  trial,  one  of  the  jurors  had 
Seen  excused  because  of  sickness.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edwin  F.  Conely,  with  Mr,  Charles 
B.  Lothrop*  for  appellant. 

Messrs.  Atklnsony  Carpenter  Sb  Brooke 
for  appellees. 


liongt  J.,  delivered  the  opinion  of  th& 
court: 

This  cause  came  on  for  trial  in  the  Wayne 
circuit  court  December  2,  1890,  and  occupied 
the  entire  time  of  the  court  and  Jury,  with 
the  exception  of  occasional  adjournments  on 
account  of  the  illness  of  jurors  and  counsel, 
until  April  25,  1891,  when  the  plaintiffs 
had  verdict  and  judgment  for  $91,531.38. 
Defendant  brings  error. 

The  record  shows  that  on  April  IB,  1891, 
Mr.  Stamn,  one  of  the  jurors,  who  had  been 
quite  ill  for  several  davs,  was  discharged  by 
order  of  the  court,  against  the  protest  of  de- 
fendant's counsel,  and  the  trial  directed  to 
proceed  with  the  eleven  remaining  jurors. 
The  eleven  jurors  rendered  the  above  ver- 
diet.  Error  is  assigned  upon  this  ruling. 
On  the  argument  here  counsel  were  confine<t 
to  this  one  question,  as  defendant's  counsel 
insists  that  this  amounted  to  a  mistrial.  It 
is  to  be  regretted  that  the  rights  of  the  par- 
ties cannot  be  settled  upon  the  present  rec- 
ord, which  has  taken  so  much  time  in  the 
court  below,  and  involved  so  large  an  ex- 
pense, the  record  containing  over  8,500 
pages  of  printed  matter.  But  the  question 
raised  is  one  of  great  importance  to  the  jur- 
isprudence of  the  stfite  and  the  rights  of  liti- 
gants in  the  courts,  aud  the  court  should  not 
hestitate,  on  account  of  the  immense  in- 
terests involved,  to  settle  at  the  outset  so^ 
important  a  principle.  This  is  the  first  time 
since   the   enactment   of  the   statute    upon 


Note.— The  question  involved  In  the  above  case 
being  new  and  depending  on  a  particular  constitu- 
tional provision  no  direct  precedents  are  to  be  ex- 
pected. 

For  constitutional  right  of  trial  b7  jury  in  equi- 
table cases  on  account  of  a  demand  for  damages, 
see  Lyoch  v.  Metropolitan  Blev.  B.  Co.  15  L.  B.  A. 
07,  and  note,  128  N.  Y.  274. 
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For  Jury  trial  on  appeal  as  satisfyinir  the  consti- 
tutional right  of  trial  by  Jury,  see  Miiler  v.  Oom. 
15  L.  R.  A.  441,  and  noe«,  88  Ya.  (US. 

For  constitutional  right  to  Jury  for  assessment 
of  damages  on  default,  see  Dean  v.  WUlamettft 
Bridge  R.  Go.  15  L.  B.  A.  614,  and  luXa,  2S  Or.l67. 
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which  plaintiffs*  counsel  relies  to  sustain 
the  verdict  that  the  question  has  been 
brought  to  the  attention  of  this  court, 
thou  eh  it  is  believed  that  in  some  of  the 
circuit  and  Justices'  courts  the  statute  has 
been  construed  as  contended  by  plaintiffs' 
counse].  It  is  not  important  to  enter  upon 
an  investigation  of  the  history  of  the  right 
of  trial  by  jury.  Just  how  it  had  its  origin 
is  involved  in  some  mjstery ;  but,  whatever 
its  origin,  the  right  of  trial  bv  jury  of 
twelve  men  became  fixed  centuries  ago  in 
the  common  law,  and  unanimity  of  verdict 
became  requisite,  until,  wherever  the  Anglo- 
Saxon  tongue  was  spoken,  and  in  many  other 
countries,  this  right  came  to  be  regarded  as 
the  great  bulwark  of  the  liberty  of  the  citi- 
zen. Whether  charged  with  an  offense 
against  the  commonwealth,  or  in  a  contro- 
yersjr  with  another,  the  right  could  always 
be  invoked.  When  separated  from  the 
mother  country,  we  reganled  it  as  a  birth- 
right, and  have  ever  b^n  jealous  of  any  at- 
tempted innovations  upon  the  system.  In 
adopting  constitutions  for  our  government 
and  guidance,  our  fathers  had  in  mind  the 
great  charters  of  English  liberty;  and  tlie 
right  of  trial  by  jury,  as  it  was  understood 
at  the  common-law,  was  not  the  least  of 
those  rights.  Sir  Matthew  Hale  says,  (2 
Hale,  P.  C.  161 :)  "But  in  case  of  a  trial  by 
the  petit  jury  it  can  be  no  more  nor  less 
than  twelve  r  ftQd  &t  page  296  he  says :  *'If 
only  eleven  be  sworn  by  mistake,  no  verdict 
can  be  taken  of  the  eleven ;  and,  if  it  be,  it 
is  error."  This  was  the  sense  in  which  the 
common-law  jury  was  understood, — a  jury 
of  twelve,  whose  verdict  must  be  unanimous. 
The  Legislature  of  this  state,  in  1861, 
passed  the  fol lowing  Act :  **  An  Act  to  Facil  - 
itate  Trials  and  Proceedings  by  Jury.  Sec- 
tion 1.  The  people  of  the  state  of  Michigan 
enact  that,  after  the  impaneling  of  a  jury 
for  any  purpose,  if  from  death,  sickness,  or 
any  other  cause  any  of  said  jurors  shall  be 
unable  to  attend,  the  court  in  which  said 
jury  is  impaneled  may  enter  that  fact  upon 
their  journal  or  docket,  setting  forth  the 
cause  of  such  inability,  and  said  cause  or 
other  proceedings  shall  then  proceed  in  the 
same  manner  and  with  the  same  effect  as  if 
the  whole  panel  were  present:  provided, 
the  number  of  jurors  so  absent  shall  not  be 
greater  than  three  in  a  jury  of  twelve,  or 
two  in  a  jury  of  six,  and  this  Act  shall  not 
apoly  to  the  trial  of  criminal  cases  in  courts 
of  'record. "  Laws  1861,  p.  228 ;  2  How.  Stat. 
p.  1914,  §  7622.  The  constitutional  provis- 
ions relating  to  trial  by  jury  in  this  state 
are  as  fol  lows :  Article  6,  §  27 :  **  The  right 
of  trial  by  jury  shall  remain,  but  shall  be 
deemed  to  lie  waived  in  all  civil  cases,  un- 
less demanded  by  one  of  the  parties  in  such 
manner  as  shall  be  prescribed  by  law." 
Section  28:  "In  every  criminal  prosecution 
the  accused  shall  have  the  right  to  a  speedy 
and  public  trial  by  an  impartial  jury, 
which  may  consist  of  less  than  twelve  men 
in  all  courts  not  of  record,"  etc.  Article 
4,  S  46,  provides:  "The  Legislature  may 
autnorize  a  trial  by  a  jury  of  a  less  number 
than  twelve  men.* 
Defendant's  counsel  contends:    (1)   That 
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the  constitutional  provision  permitting  the 
Legislature  to  authorize  a  trial  by  a  jury  of 
a  less  number  than  twelve  does  not  apply  to 
circuit  courts.     (2)  That  the  Act  of  1861  is 
unconstitutional  and  void  for  the  reasons: 
(a)  That  the  Legislature  does  not  thereby 
"authorize  a  trial  by  a  jury  of  a  less  num- 
ber than  twelve  men,"  within  the  meaning 
of  the  Constitution,     (b)  That  the  Legisla- 
ture has  not  authorized  a  trial  by  a  jury  of 
a  less  number  than  twelve  men.     On   the 
contrary,  in  courts  of  record,  on  demand  of 
either  party,  the  common- law  jury  of  twelve 
men  must  still  be  called  and  sworn  to  try 
the  cause,  and  the  Constitution  does  not  em- 
power the  Legislature  to  change  the  essentia) 
features  of  the  trial  by  jury  at  the  common 
law.     (c)  That  the  constitutional  provision 
above  cited  does  not  empower  the  Legisla- 
ture to  authorize  a  part  of  the  jury  to  render 
the  verdict;  that  is,  whatever  number  the 
Legislature  may  prescribe,  trial  by  a  jury 
of  that  number  must  retain  the  essentials  of 
trial  by  a  jury  of  the  common- law  number. 
Whether  tins  constitutional  provision  ap- 
plies to  circuit  courts  we  shall   not  pass 
upon  or  decide,  so  well  convinced  are  we  of 
the  unconstitutionality  of  the  Act.     It  is 
confessed  that  this  provision  does  not  apply 
to  the  trial  of  criminal  cases  in  courts  of 
record.     The  objection  to  the  Act  is  that  it 
does  not  purport  to  authorize  a  trial  by  a 
jury  of  a  less  number  than  twelve,  except 
upon  a  certain  contingency,  and  that  contin- ' 
gency  destroys  the  unanimity  of  the  verdict. 
It  does  not  preserve  the  common- law  right 
of  a  unanimous  verdict  of  a  jury  which  the 
Constitution  recognizes  by  section  27,  art.  6, 
which  provides  that  "the  right  of  trial  by 
jury  shall   remain."     Mr,  Justice  Cooley, 
speaking  of  this  clause,  in  Tabor  v.  Oook,  Iti^ 
Mich.    822,   says:    *'The  intention  here   is 
plain  to  preserve  to  parties  the  right  to  have 
&ieir  controversies  tried  by  a  jury  in  all 
cases   where   the   right  then   existed ;   and 
suitors  cannot  constitutionally  be  deprived 
of  this  right,  except  where,  in  civil  cases, 
they  voluntarily  waive  it  by  failing  to  de- 
mand it  in  some  mode  which  the  Legislature 
shall  prescribe."    Mr.   Justice  Christiancy, 
in  RiU  V.  People,  16  Mich.  851,  says :    "  Oup 
Constitution,    in  retaining  the  right  of  trial 
by  jury,  tacitly  refers  to  and  adopts  the 
common- law  number."     In    Van  Sickle  v. 
Kellogg,    19  Mich.    49,    Cooley,    CA.    J.,  ia 
speaking  of  this  clause  of  the  Constitution, 
says:     "The  constitutional  principle  which 
underlies  the  right  is  one  to  which  the  peo- 
ple governed  by  the  common  law  have  clung 
with  perhaps  more  tenacity  than  any  other ; 
and  they  have  justly  regarded  it  as  not  pre- 
serving simply  one  iorm  of  investigating  the- 
facts  in  preference  to  another  where  both 
would  have  attained  the  same  result,  but  aa 
securing  the  mode  of  trial  which  was  best 
calculated  to  insure  a  just  result,  and  to  se- 
cure the  citizen  against  the  usurpation  of  au- 
thority, and  against  arbitrary  or  prejudiced 
action  on  the  part  of  single  individuals  wha 
chanced  to  be  possessed  of  judicial   power. 
In  Underwood  v.  People,  32  Mich.  1,  20  Am. 
Rep.  638,  Mr,  Justice  Campbell  says:    "The 
rignt  of  trial  by  jury  is  secured  by  constita« 
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tional  provisions,  and  it  would  not  be  com- 
petent to  make  any  substantial  changes  in 
Its  character. "  And  again,  in  Paul  y.  De- 
troit, 82  Mich.  108,  the  same  learned  jus- 
tice, speaking  of  the  mode  of  taking  land 
for  put)]ic  uses  prior  to  the  adoption  of  the 
present  Constitution,  says:  ** The  Constitu- 
tion (art.  18,  §  2)  has  changed  this  by  re- 
quiring the  whole  subject  to  be  determined 
by  a  jury  of  freeholders,  so  that  each  case 
shall  be  determined  by  a  separate  tribunal, 
summoned  expressly  for  the  purpose,  who 
must  be  unanimous  in  their  views  before  any 
land  can  be  taken,  who  must  act  openly  and 
before  all  concerned  in  hearing  and  receiv- 
ing testimony,  who  cannot  listen  to  private 
persuasion  and  where  any  attempt  to  influ- 
ence them  will  subject  the  offender  to  severe 
and  disgraceful  punishment.  All  these  safe- 
guards are  implied  in  the  use  of  the  term 
jury  ;*  and  no  action  by  laws  or  by  proceed- 
ings under  them  can  l>e  maintained  if  any 
of  these  securities  are  impaired  or  disre- 

Sarded. ''  In  SwaH  v.  KimbaU,  43  Mich.  448, 
fr.  Justice  Cooley,  again  spewing  of  section 
27,  art.  6,  providing  that  ^the  right  of  jury 
shall  remain, ^  says :  **  Whai  right?  Plainly 
the  right  as  it  existed  before ;  the  right  to  a 
trial  by  jury  as  it  had  become  known  to  the 
previous  jurisprudence  of  the  state.  The 
right  is  not  described  here.  It  is  not  said 
what  shall  be  its  incidents.  It  is  mentioned 
as  something  well  known  and  understood 
under  a  particular  name ;  and  by  implication, 
at  least,  even  a  waiver  of  its  advantages  is 
forbidden."  Mr.  Justice  Ranney,  in  Work 
V.  State,  2  Ohio  St.  296,  59  Am.  Dec.  671, 
speaking  of  a  like  provision  of  their  Con- 
stitution sa^s:  "An  institution  that  has  so 
lon^  stood  the  trying  tests  of  time  and  ex- 
perience, that  has  so  long  been  guarded  with 
scrupulous  care,  and  commanded  the  admi- 
ration of  so  many  of  the  wise  and  good,  justly 
demands  our  jealous  scrutiny  when  innova- 
tions are  attempted  to  be  made  upon  it."  It 
is  too  well  settled  to  need  further  citation  of 
authority  or  argument  to  show  that  this  part 
of  the  Constitution,  (art.  6,  g  27,)  provioing 
that "  the  ri^ht  of  trial  by  jury  shal  1  remain, " 
means  the  right  as  it  existed  at  the  common 
law,  which  was  well  understood  in  the  pre- 
vious jurisprudence  of  the  state  at  the  time 
of  the  adoption  of  the  Constitution  in  1850. 
This  right  was  a  trial  bv  a  jury  of  twelve 
good  men  and  true,  whose  determination 
must  be  unanimous  upon  the  rights  of  the 
parties.  This  the  Constitution  of  1850  pre- 
serves, except  that  under  section  46,  art.  4, 
the  Legislature  might  authorize  a  less 
number  than  twelve.  Conceding  that  this 
provision  applies  to  circuit  as  well  as  infe- 
rior conn  8,  does  the  Act  authorize  a  less  num- 
ber, within  the  meaning  of  this  clause  of  the 
Constitution,  and  at  the  same  time  preserve 
the  right  of  trial  by  jury  as  it  was  known 
at  the  common  law,  and  in  the  previous 
iurisprudence  of  the  state?  We  think  not. 
If  the  Legislature  had  fixed  the  number  at 
11,  or  9,  or  6,  the  right  would  yet  remain  to 
have  that  number  impaneled  and  sworn  well 
and  truly  to  try  the  case,  and  render  a  ver- 
dict by  the  vote  and  voice  of  every  juror. 
One  vote  or  voice  less  would  not  be  a  jury 
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trial  as  it  was  understood  when  the  Consti- 
tution was  adopted. 

Under  the  Act  in  controversy  here,  there 
is  no  such  thing  known  or  provided  for  as 
the  impaneling  of  any  jury  except  such  a 
jury  as  was  known  at  the  common  law ;  that 
is  a  jury  of  twelve,  and  no  less  or  greater 
number.  It  must  be  a  jury  of  twelve ;  and 
unless  this  number  was  impaneled  and  sworn 
to  tr^  the  cause,  it  would  be  a  mistrial, 
within  the  provisions  of  the  Act.  An  attempt 
was  made,  however,  by  the  Legislature  by 
this  Act,  without  reducing  the  number  to 
be  impaneled  to  try  the  cause, — as  provided 
by  article  4,  §  26, — to  give  the  trial  court, 
under  certain  circumstances,  the  power  to 
fix  and  determine  the  number  that  may  try 
the  cause.  Granting  that  the  Legislature 
has  the  power  to  fix  and  determine  the  number 
at  less  than  twelve,  it  has  not  done  so  by 
this  Act,  but  has  attempted  to  confer  upon 
the  trial  courts  the  power  to  do  so.  Under 
the  Constitution,  this  is  not  a  power  which 
the  Legislature  may  delegate  to  any  court  or 
other  tribunal.  It  is  a  matter  of  the  gravest 
concern  to  the  people.  They  have  not  sur- 
rendered a  right  to  trial  by  jury,  such  as  it 
was  understood  to  be  before  the  Constitution 
was  adopted,  but  have  granted  the  ri^ht  to  the 
Legislature  to  fix  a  less  number  than  twelve, 
if,  in  their  judgment  and  discretion,  it  so 
determined,  but  preserving  all  the  other  in- 
cidents of  the  trial  by  jury  as  it  was  known 
and  understood  before,  which  means  a  unan- 
imous verdict  of  the  number  fixed  by  the 
Legislature.  The  Legislature,  by  the  Act, 
has  not  reduced  the  number,  but  seeks  to 
destroy  the  common- law  incidents  of  the 
trial,  of  ffiving  the  trial  court  power  not 
only  to  discharge  part  of  the  jury  at  anv 
stage  of  the  proceeaing,  but  to  proceed  with 
the  trial  before  a  lesser  number,  and  take  a 
verdict  that  shall  be  binding  upon  a  party, 
however  strenuously  he  mav  Insist  upon  his 
constitutional  right  to  a  trial  by  jury  as  that 
right  is  preserved  to  him.  This  cannot  be 
tlie  true  interpretation  of  these  clauses  of  the 
Constitution.  It  destroys  the  unanimity  of 
the  verdict  of  twelve  men.  As  well  mi^ht 
the  Legislature  have  attempted  to  provide 
for  the  rendition  of  a  verdict  by  a  less  number 
than  twelve.  Such  authority  would  no  more 
destroy  the  unanimity  of  the  verdict  than  do 
the  provisions  of  this  Act.  If  this  juror 
could  be  discharged  at  the  end  of  three 
months,  and  after  nearly  all  the  testimony 
had  been  put  in,  and  the  jury  had  gone  over 
the  line  of  the  road  and  examinea  it,  then 
he  could  have  been  dischar^^ed — under  the 
Act — at  any  time  before  verdict.  Would 
it  be  contended  tluit  after  the  jury  had  entered 
the  jury  room  to  deliberate  on  a  verdict,  and 
one  had  there  been  taken  ill  before  verdict 
found  and  returned,  that  eleven  men  could 
have  returned  the  verdict?  We  think  not; 
and  yet  the  Act.  is  broad  enough  to  cover  such 
a  case. 

We  are  aware  that  in  some  of  the  courts  it 
has  been  held  that  if  a  jury  of  more  than 
twelve  men  has  been  impaneled,  and  the  last 
juror  sworn  can  be  pointed  out  during  the 
trial,  he  may  be  dismissed  from  the  panel, 
and  the  trial  may  proceed,    (MiurMod  v. 
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Btans,  6  Exch.  447;  BuUard  y.  State,  88 
Tex.  504,  19  Am.  Rep.  80;  Davis  v.  State., 
"9  Tex.  App.  684 ;)  but  these  decisions  do  not 
reach  the  point  in  controyeray  here.  In  such 
<Bsefi  the  right  to  a  trial  by  jury  remains 
inviolate,  and  the  cases  proceed  upon  the 
theory  that  the  twelve  originally  impaneled 
are  ascertained,  and  that  such  a  stage  in  the 
proceedings  has  not  been  reached  that  the 
:«dditionar  juror  has  any  influence  upon  the 
minds  or  judgments  of  the  other  jurors.  But 
in  these  cases  it  is  settled  that,  if  the  Jury 
iiad  once  gone  into  the  jury  room  for  deliber- 
:ation,  it  would  be  a  mistrial.  We  are  con- 
-strained  to  hold  the  Act  unconstitutional  and 
void.  It  follows,  then,  that  there  has  been 
41  mistrial,  and  the  verdict  and  judgment  must 
^  reversed,  toith  costs,  and  a  new  trial  granted. 

Grant  and  Durand*  JJ.,  concurred  with 

XlOIl§^9    J. 

Montd^meryt  J. ,  dissenting : 
I  find  myself  unable  to  assent  to  the  con- 
•elusion  reached  by  the  majority  of  the  court. 
The  Constitution  provides  that  **  the  Legisla- 
ture may  authorize  a  trial  by  a  jury  of  a  less 
number  than  twelve  men.**  If  the  Legisla- 
ture may  do  this  in  any  case,  it  may  provide 
in  what  contingency  the  trial  may  proceed 
^fore  a  jury  composed  of  a  less  numoer  than 
twelve  men.  This  the  Act  in  question  does, 
«nd  this  is  the  extent  to  which  it  goes. 
This  Act  has  been  upon  the  statute  boois  of 
the  state  for  thirty-two  years,  has  often  been 
proceeded  under  at  the  circuit,  and  ought 
not  to  be  held  invalid  unless  it  clearly  in- 
fringes some  provision  of  the  Constitution. 
While  it  is  true  that  the  common- law  jury 
consists  of  twelve,  it  is  also  true  that  in  case 
it  transpires  by  accident  or  mistake  that  more 
than  twelve  are  impaneled,  this  fact,  if  dis- 
covered during  the  trial,  does  not  constitute 
the  proceeding  a  mistrial,  but  the  practice 


is  to  excuse  the  last  juror  called,  and  to  per- 
mit the  trial  to  proceed  with  the  remaining 
iurors.  Thompson  &  M.  Juries,  §  11 ;  Miur- 
head  V.  Beans,  6  Exch.  447 ;  BuUard  v.  State, 
88  Tex.  504;  Davis  v.  StaU,  9  Tex.  App. 
684.  It  will  be  seen  from  these  holdings  that 
it  has  not  been  deemed  a  mistrial'  that  more 
than  the  requisite  number  of  jurors  have  sat 
together  during  the  progress  of  the  trial. 
The  objection  that  the  statute  in  question 
destroys  the  unanimity  of  the  verdict  would 
apply  with  equal  force  to  a  case  where  the 
thirteenth  juror  is  excused  under  the  com- 
mon-law practice.  The  verdict  of  the  jury 
as  it  is  composed  upon  the  happening  of  the 
contingency  which  excuses  one  or  more  must, 
of  course,  be  unanimous.  The  question  is 
whether  tiie  jury,  when  it  takes  the  case  for 
deliberation  ana  determination,  may  consist 
of  less  than  twelve.  This  the  Legislature 
has  provided  in  certain  contingencies,  and 
I  think  the  Act  making  the  provision  is  valid. 
The  Michigan  cases  referred  to,  in  which  it 
is  said  that  ^our  Constitution,  in  retaining 
the  right  to  trial  by  jury,  tacitly  refers  to 
and  aaopts  the  common-law  number,  have 
no  application  to  the  case  under  considera- 
tion. They  would  be  j  ust  as  decisi  ve  author- 
ity for  holding  that  the  Legislature  could 
not,  in  terms,  limit  the  number  of  jurors  to 
ten  in  all  cases,  as  for  holding  that  they 
could  not  do  so  upon  the  happening  of  a  con- 
tingency ;  and  yet  the  clearest  authority  for 
this  exists  in  the  constitutional  provision 
above  quoted,  and  I  can  discover  m  no  de- 
cision of  this  court  anything  indicating  a 
doubt  as  to  the  authority  of  the  Legislature 
to  provide  that  a  jury  may  consist  of  IceS 
than  twelve. 

MeGarih*  Ch,  J.,  concurred  with  Mont- 
gomery, <7. 

Rehearing  denied. 
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An  aeeidental  Ikli  eawrtng  peritonitis 
whieh  resolte  In  death  will  render  the 


Insurer  liable  under  an  aooldent  insuranoe 
policy  llmitinR  the  in8urer*8  liability  to  cases 
where  an  Injury  to  the  proximate  cause  of  death, 
even  althoufrh  by  reason  of  a  former  attack  of 
the  disease  the  deceased  was  very  liable  to  a  re- 
currence of  It. 

(May  10, 1882.) 

* 

REPORT  \>j  the  Superior  Court  for  Suffolk 
County  for  the  opinion  of  the  Supreme 


Kora.— Pnxvfnuito  cause  of  death  \DitMn  the  mean- 
ina  of  a  Ufe  insurance  poliey. 

Somewhat  similar  to  the  above  case  is  the  decis- 
ion that  injury  resalttng  in  hernia  is  the  proximate 
oause  of  death  from  peritonitis  which  results  from 
«  surgical  operation  for  the  hernia  which  was 
flkillf  ally  performed  as  the  only  possible  means  of 
preserving  life.  Travelen  Ins.  Co.  v.  Murray,  le 
O>lo.»e. 

Another  similar  case  decides  that  the  **proxlmate 
•or  sole  cause*'  of  death  resulting  from  en^pelas 
was  a  fall  In  which  a  wound  was  received  although 
this  at  flrst  seemed  slight  where  it  was  within  a 
few  days  aggravated  by  the  erysipelas  and  death 
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ensued  twenty-three  days  after  the  accident. 
Young  V.  Accident  Ins.  Co.  Mont.  L.  Rep.  6  Super, 
Ct.& 

Likewise  death  from  pneumonia  is  *^rom  the  ef- 
fects" of  an  ^Injury  caused  by  accident  or  vio- 
lence*' within  the  meaning  of  an  accident  policy 
where  the  pneumonia  arose  from  catching  cold 
while  confined  to  ttie  bed  as  the  result  of  an  acci- 
dent and  from  slight  exposure  which  could  net 
have  caused  the  death  of  one  in  a  normal  state  of 
health.  Isitt  v.  Railway  Pass.  Assur.  Co.  L.  R.  S3 
Q.  B.  Dlv.  604. 

So  death  from  apoplexy  resulting  from  an  exter* 
nal,  visible,  and  bodily  injury  occasioned  by  an  ao- 

48 


See  also  27  L.  R.  A.  629. 
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Mabbaghusbttb  Sopbxicb  Judiciaii  Coubt. 


Mat. 


Judicial  Court  of  a  suit  brought  to  recover  the 
amount  alleged  to  be  due  on  a  policy  of  acd- 
dent  iDsurauce,  after  directing  a  verdict  in 
plaintiff's  favor.    Judgment  on.  the  verdict. 

The  facts  are  stated  in  the  opinion. 

Messrs,  A.  Hemenway  and  F.  E.  Fits 
for  plaintiff. 

Messrs.  £•  Avery  Sb  A.  E.  Avery  for 
defendant. 

Knowlton,  J,,  delivered  the  opinion  of  the 
court: 

The  plaintiff  clainas  under  a  policy  or  cer- 
tificate of  insurance  issued  to  Enowles  Free- 
man, containing  a  provision  for  payment  to 
her  of  a  sum  not  exceeding  (5,000  m  case  of 
his  death  from  an  accident,  and  also  a  provision 
for  a  weekly  payment  to  him  as  an  indemnity 
against  loss  of  time,  if  be  should  be  disabled 
by  an  accident    The  condition  on  which  the 


plaintiff  is  entitled  to  payment  is  stated  in  the 
policy  to  be  upon  "proof  that  the  saui  Knowles 
Freeman  shall  have  sustained  d urine  the  con- 
tinuance of  his  membership  bodify  injuries 
effected  through  external,  violent,  and  acd- 
dental  means,  within  the  intent  and  meaning 
of  the  by-laws  of  said  association  and  the  con- 
ditions herein  recited,  and  such  injuries  aloM 
shall  have  occasioned  death  within  ninety  days 
from  the  happening  thereof."  The  first  part 
of  the  second  paragraph  of  the  oonditioof 
above  referred  to  is  as  lollows:  **That  bene- 
fits, under  this  certificate,  shall  not  extend  to 
any  case  in  which  there  shall  be  no  symptom 
or  visible  sign  of  bodily  injury,  nor  to  any 
case  in  which  death  or  disability  occurs  in 
consequence  of  disease,  or  which  may  have 
been  caused  by  any  surgical  operation,  or 
medical  or  mechanical  treatment,  unless  said 
operation  or  treatment  shall  have  been  uoder- 


oldent  is  the  result  of  such  accident  within  the 
meanlaflr  of  an  Inauranoe  policy.  iDdlanapolls 
Kat.  Ben.  Ajbso.  v.  Grauman,  6  West.  Hep.  848, 107 
iDd.  i«8. 

So  death  from  blood  poisoning  as  a  result  of  the 
Inoculation  of  some  substance  into  a  wound  at  the 
time  of  an  aoddent  causinflr  the  wound  Is  the  re- 
suit  of  such  accident  within  the  meaning  of  an  In- 
surance policy.  Martin  v.  Bqultahle  Ace.  Asso.  CI 
Hun,  467. 

The  runaway  of  a  team  Is  the  proximate  cause  of 
the  death  of  a  person  which  results  either  from 
frierht  or  nervous  strain  within  an  hour  thereafter. 
McGlincbey  v.  Fidelity  &  C.  Co.  6  New  £ng.  Bep. 
460, 80  Me.  251. 

Intoxication  although  a  crime  Is  not  necessarily 
the  proximate  cause  of  death  by  being  thrown 
from  a  wagon  while  intoxicated.  National  Ben. 
Asso.  V.  Bowman,  9  West.  Bep.  186, 110  Ind.  868. 

But  death  from  congestion  of  tiie  lunga  and 
brain  caused  either  by  the  use  of  intoxicating 
liquors  or  by  exposure  during  delirium  tremens  Is 
in  either  case  the  result  of  the  use  of  intoxicating 
liquors  within  the  meaning  of  such  a  policy.  Mil- 
ler V.  Mutual  Ben.  Ins.  Ck>.84  Iowa,  222. 

It  Is  a  question  for  the  Jury  whether  or  not  de- 
lirium tremens  was  the  proximate  cause  of  death 
where  the  evidence  leaves  it  in  doubt  whether  or 
not  death  would  have  resulted  had  not  a  large 
amount  of  chloroform  been  administered.  New 
York  L.  Ids.  Co.  v.  Graham,  2  Duv.  606. 

An  unprovoked  assault  is  very  clearly  the  cause 
of  death  received  at  the  hands  of  the  party  as- 
saulted while  defending  himself.  Wolff  v.  Conoec- 
ticut  Mut.  L.  Ins.  Co.  6  Mo.  App.  236;  Cluif  v.  Mut- 
ual Ben.  L.  Ins.  Co.  13  Allen,  808. 

One  killed  under  ciioumstances  making  it  a 
erlme  after  he  had  abandoned  a  conflict  although 
he  may  have  been  in  fault  in  commencing  it,  and 
after  he  had  retreated  as  far  as  possible  and  while 
he  was  endeavoring  to  screen  himself  from  attack, 
does  not  die  in  violation  of  law  within  the  meaning 
of  an  insurance  policy  exempting  from  liability 
for  death  in  violation  of  law.  Harper  v.  Phoenix 
Ins.  Co.  10  Mo.  506. 

But  a  person  who  with  another  plans  a  violent 
a£9ault  on  a  third  person  and  is  shot  and  killed  dur- 
ing the  encounter,  dies  in  consequence  of  the  vio- 
lation of  the  law  within  the  meaning  of  an  insur- 
ance pulley  whether  the  shooting  was  intentional 
or  accidental,  and  whether  he  had  or  had  not  aban- 
doned the  combat  when  shot.  Murray  v.  New 
York  L.  Ins.  Co.  06  N.  Y.  614,  aifirming  30  Hun,  428, 
48  Am.  Rep.  668. 

It  is  a  question  for  the  Jury  whether  an  attempt 
to  take  a  team  of  horses  away  from  another  for  a 
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debt  in  which  the  person  making  the  attempt  is 
shot  is  the  proximate  cause  of  his  death  so  as  to 
invalidate  such  policy.  Bradley  v.  Mutual  Ben.  "L 
Ins.  Co.  46  N.  Y.  422, 6  Am.  Bep.  llfi. 

Where  one  is  killed  in  a  personal  eooounter  In 
which  both  parties  used  firearms,  and  there  is  a 
conflict  of  evidence  as  to  which  oommenced  the 
quarrel,  it  is  a  question  for  the  Jury  whether  or 
not  he  was  killed  in  violation  of  law  within  the 
meaning  of  such  a  provision  in  an  insuraDoe  pol- 
icy. Overton  v.  St.  Louis  Mut^  L.  Ins.  Oa  88  Ma 
12S,  90  Am.  Deo.  466;  Harper  v.  Phoenix  Ins.  Co.  IB 
Mo.  100. 

The  unlawful  assault  on  atwoman  by  a  Crunken 
man  who  Is  kflled  by  her  husband  in  d^ending 
her  is  the  proximate  cause  of  his  death  within  the 
meaning  of  a  provision  excepting  liability  for 
death  in  violation  of  law.  Bloom  v.  Franklin  L 
Ins.  Co.  97  Ind.  478, 49  Am.  Bep.  408. 

So  the  unlawful  act  of  engaging  in  a  hone  race 
is  the  proximate  cause  of  the  death  of  a  person  In 
consequence  of  a  collision  IntentlonaUy  caused  bj 
a  competitor  In  the  race.  Travelers  Ins.  Go.  v. 
Seaver,  86  CT.  8. 19  WalL  681, 28  L.  ed.  156. 

But  a  person  killed  by  a  policeman  whfle  getting 
out  of  a  state  treasury  building  In  which  he  has 
just  committed  a  robbery  does  not  die  *^rhile  vio- 
lating any  law"  within  the  meaning  of  such  an  Id- 
surance  policy.  Griffin  v.  Western  Mut.  L.  Asbo. 
20  Neb.  620,  S7  Am.  Bep.  848. 

Somewhat  similar  to  the  Nebraska  case  In  hold- 
ing the  wrongful  act  not  to  be  the  oauae  of  the 
death  that  follows  it  after  the  act  Is  complete  is  a 
decision  that  a  person  killed  in  Jealousy  or  reveoge 
by  an  injured  husband  just  after  criminal  inter- 
course with  his  wife  does  not  die  in  consequeooe 
of  his  violation  of  law  within  the  meaning  of  such 
a  policy.  Goetsman  v.  Coimecticut  Mut.  L.  Ids. 
Co.  8  Hun,  615. 

For  note  on  the  question,  what  is  a  violation  of 
law  within  the  meaning  of  an  insurance  policy,  see 
Gresham  v.  Equitable  L.  &  Ace.  Ins.  Co.  (OaJ  IS 
L.K.A.888. 

For  general  notss  on  the  causes  of  death  which 
will  avoid  a  policy,  see  Blackstone  v.  Standard  Life 
&  Ace.  Ins.  Co.  (Mich.)  8  L.  B.  A.  486 ;  Paul  v.  Trav- 
elers Ins.  Co.  (N.  Y.)  8  L.  B.  A.  443:  Barrow  v. 
Family  Fund  Soc.  (N.  Y.)  6  L.  B.  A.  495 ;  Healej  v. 
Mutual  Ace.  Asso.  (IlL)  0  L.  B.  A.  871;  Sheaoon 
V.  Pacific  Mut.  L.  Ins.  Co.  (Wis.)  9  L.  B.  A.  686.  See 
also  Pickett  v.  Pacific  Mut  L.  Ins.  Co.  (Fa.)  13  L. 
B.  A.  661 ;  Dozier  v.  Fidelity  &  C.  Co.  of  N.  Y,  (Mo.) 
18  L.  R.  A.  114, 46  Fed.  Bep.  446;  Duran  v.  Standard 
Life  ft  Ace.  Ins.  Co.  13  L.  K.  A.  637, 68  Yt.  487. 
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taken  for  tbe  relief  of  injuries  which  entitle  the 
member  to  the  benefits  of  this  association,  nor 
to  any  case  except  where  the  injury  is  the 
proximate  cause  of  the  disability  or  death." 
It  was  proved  that  Knowles  Freeman  died  of 
peritonitis  localized  in  the  region  of  the  liver, 
and  the  evidence  tended  to  show  that  it  wiis 
induced  by  a  fall.  There  was  also  evidence 
indicating  that  he  had  previonsly  had  peritoni- 
tis in  the  same  part,  and  that  the  previous  dis- 
ease had  produced  effects  which  rendered  him 
very  liable  to  a  recurrence  of  it.  The  report 
presents  questions  arising  on  the  defendant's 
requests  for  rulfaigs  whidi  relate  to  the  por- 
tions of  the  policy  above  quoted.  The  defend- 
ant contends  that  it  is  not  liable  in  case  of  a 
death  from  disease,  even  if  the  disease  is  caused 
by  an  accident.  The  principal  question  in  the 
case  is.  What  kind  of  cause  is  to  be  deemed 
'proximate,"  within  the  meanine  of  the  policy  ? 
Where  different  forces  and  conditions  concur 
in  producing  a  result,  it  is  often  difScult  to 
determine  which  is  properly  to  be  considered 
the  cause,  and  in  dealing  with  such  cases  the 
maxim,  eauaa  proasima  non  remota  tpectatur,  is 
applied.  But^this  does  not  mean  that  the 
cause  or  condition  which  is  nearest  in  time  or 
space  to  the  result  is  necessarily  to  be  deemed 
the  proximate  cause.  It  means  that  the  law 
will  not  go  further  back  in  the  line  of  causa- 
tion than  to  find  the  active,  efficient,  procuring 
cause,  of  which  the  event  under  consideration 
is  a  natural  and  probable  consequence,  in  view 
of  tbe  existing  circumstances  and  conditions. 
The  law  does  not  consider  the  cause  of  causes 
beyond  seeking  the  efficient,  predominant 
cause,  which,  following  it  no  further  than 
those  consequences  that  might  have  been  an- 
ticipated as  not  unlikely  to  result  from  it,  has 
produced  the  effect.  An  injury  which  might 
naturally  produce  death  in  a  person  of  a  certain 
temperament  or  state  of  health  is  the  cause  of 
his  death,  if  be  dies  by  reason  of  it,  even  if  he 
would  not  have  died  if  his  temperament  or 
previous  health  had  been  different;  and  this  is 
so  as  well  when  death  comes  through  tbe 
medium  of  a  disease  directly  induced  bv  the 
injury  as  when  the  injury  immediately  inter- 
rupts the  vital  processes.  Most  of  the  requests 
for  rulings  were  founded  upon  a  different 
theory  of  the  law,  and  were  rightly  refused. 
Of  this  part  of  the  case  the  presiding  justice, 
after  having  explained  ana  elaborated  his 
views,  summed  up  as  follows:  "Upon  tbe 
question  as  to  whether  peritonitis,  if  that  caused 


his  death,  is  to  be  deemed  a  'disease,'  within 
the  meaning  of  this  policy,  and  the  proximate 
cause  of  death,  within  tbe  meaning  of  this 
policy,  so  as  to  prevent  a  recovery,  depends 
upon  the  question  whether  or  not  before  the 
time  of  the  fall,  and  at  the  time  of  tbe  fall,  he 
had  then  the  disease,  was  then  suffering  with 
the  disease.  If  he  was,  then,  in  the  sense  of 
the  policy,  although  aggravated  and  made 
fatal  by  the  fall,  he  cannot  recover.  But  if, 
owing  to  existing  lesion  caused  by  that  dis- 
ease, but  having  not  the  disease  at  the  time, 
tbe  same  kind  of  malady,  that  is,  peritonitis, 
was  started  up,  the  company  are  to  be  answer- 
able, although,  if  there  had  been  a  normal 
state  of  things,  the  fall  would  not  have  oc- 
casioned such  a  result."  This  ruling  gives  an 
interpretation  to  the  language  of  the  policy 
which  is  in  accordance  with  the  apparent 
purpose  and  intention  of  the  parties,  and  which 
makes  the  contract  a  beneficent  provision  for 
the  beneficiaries  named  in  it.  It  is  also  in 
harmony  with  the  general  course  of  decidons. 
Ma/rUe  v.  Worcetier,  4  Gray.  895,  and  cases 
cited;  McDonald  v.  Snelling,  14  Allen,  290,  93 
Am.  Dec.  768;  Berlep  v.  Eastern  R,  Co.  98 
Mass.  414,  96  Am.  Dec.  645;  MetaUie  Chmprei- 
$ion  Casting  Co.  v.  FiickbuTg  B,  Co.  109  Mass. 
277,  12  Am.  Rep.  989;  Indianapolis  Nat.  Ben. 
Asso.  V.  Grauman,  1U7  Ind.  288,  5  West.  Bep. 
848;  North  American  Life  d  Ace.  Ins.  Co.  v. 
Burroughs,  69  Pa.  48,  8  Am.  Rep.  212;  Sheanon 
V.  Paeinc  Mut.  L.  Ins.  Co.  77  Wis.  618,  9  L. 
R.  A.  685;  Louisiana  Mut.  Ins,  Co.  v.  Tioeed. 
74  U.  S.  7  Wall.  44,  19  L.  ed.  65 ;  Travelers 
Ins.  Co.  V.  Seaver,  86  U.  S.  19  Wall.  531,  23 
L.  ed.  155.  To  adopt  the  view  contended  for 
by  the  defendant  would  make  the  policy  worth- 
less to  beneficiaries  in  many  cases  of  death 
where  an  injury  resulting  from  an  accident 
was  the  efficient  cause. 

The  court  also  refused  to  instruct  the  lury 
"that,  within  the  meaning  of  the  policy,  there 
must  be  visible  and  external  signs  of  injury 
effected  through  external,  violent,  and  acci- 
dental means,  and  that  such  injury  alone  oc- 
casioned death,  in  order  to  enable  the  plaintiff 
to  recover."  The  exception  to  this  refusal  has 
not  been  argued,  and  we  understand  it  to  be 
waived.  The  instruction  given  on  this  point 
was  sufficiently  favorable  to  the  defendant. 
Paul  V.  Travelers  Ins.  Co.  112  N.  Y.  472,  3  L. 
R.  A.  448;  McQlinrkey  v.  Fidelity  diC.  Co.dO 
Me.  251,  6  New  Eng.  Rep.  450. 

Judgment  on  the  verdid* 


IOWA  SUPREME  COURT. 


L.  J.  MIGHELL 

V. 

John  DOUGHERTY,  AppU 
( Iowa ) 

A  sale  ofg^f€(wing  strain  to  be  dellTered 
in  m,  marketable  eondition— harreated 

fcl^l^  "^  ■■■  ■■  ■  ■■lll»  I,  ■■  ■    ■■■■  ..  !■ 

NoTB.— On  tbe  distinction  between  sales  of  per- 
sonalty and  agreements  for  work  and  labor,  see 
note  to  Flynn  v.  Douffhertv  (Cal.)  U  L.  R.  A.  23Q, 
especially  that  part  on  p.  283,  which  is  especially 
appUoable  to  the  question  above  decided. 
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and  threshed— where  no  part  is  deliv- 
ered and  none  of  the  purchase  price  is 
paid,  is  not  taken  out  of  the  Statute  of  Frauds 
by  an  exception  as  to  personal  property  on  which 
^Mabor.  skill,  or  money  are  necessarily  to  be  ex- 
pended in  producing  or  procuring  the  same,"  if 
no  special  skill,  labor,  or  workmanship  is  neces- 
sary but  only  such  as  a  good  husbandman  would 
be  compelled  to  expend  in  fitting  the  grain  Cor 
market. 

(October  20, 1802.) 

APPEAL  by  defendant  from  a  Judgment  of 
tbe  District  Court  for  Calhoun  County  in 
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favor  of  plaintiff  in  an  action  brouj^bt  to  re- 
cover damages  for  breach  of  contract  to  sell 
and  deliver  certain  grain.    Bevened, 

The  factii  are  stated  in  the  opinion. 

Messrs.  M.  R,  MeCrary  and  J.  B.  Mo- 
Crary,  for  appellant: 

If  the  labor,  skill,  and  money  to  be  expended 
are  the  essence  of  the  oral  contract  and  are  a 
part  of  the  thing  sold  and  bought,  then  it 
comes  under  the  exception  mentioned  in  sec- 
tion 3665  of  the  Code  of  Iowa,  even  if  no  part 
of  the  purchase  price  has  been  paid  and  no 
part  of  the  property  been  delivered,  and  not 
otherwise. 

In  the  case  at  bar  was  It  a  sale  of  oats,  or 
was  it  a  sale  of  work,  skill,  and  money  ex- 
peuded  by  defendant  for  plaintiff?  We  em- 
phatically say  that  it  was  a  sale  of  grain  and 
not  a  sale  of  work,  skill,  and  labor. 

1  Benjamin,  Bales,  Corbin's  Am.  ed.  p.  114, 
8  97;  Qarhutt  v.  Watson,  1  Dowl.  &  R.  219,  6 
Bam.  &  Aid.  618;  Bennett  v.  Nye,  4:  Q.  Greene, 
410;  Partridge  v.  Wilsey,  8  Iowa,  459;  Brovm 
▼.  Allen,  85  Iowa,  806. 

Mr,  J.  C.  Kerr,  for  appellee: 

Under  the  English  statute  contracts  falling 
within  the  statute  are  void.  Our  statute  is 
simply  one  of  evidence.  The  only  manner  in 
which  the  question  could  be  raised  in  an  Eng- 
lish court  is  to  aver  in  the  petition  that  the 
thinff  sued  for  is  work,  or  labor,  or  skill  In 
England  the  question  seems  always  to  be: 
What  is  sold,  a  chattel  or  the  work,  labor,  or 
skill  to  produce  it?  If  it  was  a  chattel  sold 
when  no  part  of  the  price  was  paid  and  under 
an  oral  contract,  then  the  sale  was  within  the 
statute.  If  it  was  work,  labor,  or  skill  sold, 
then  an  action  for  work,  etc. ,  would  lie,  and 
would  not ,  of  course,  be  within  the  statute. 

1  Benjamin,  Sales,  Corbin's  Am.  ed.  pp.  100- 
128. 

We,  of  Iowa,  solved  the  vexed  question  of 
what  class  of  contracts  are  and  what  are  not 
embraced  in  division  1  of  section  8664,  by  the 
enactment  of  the  succeeding  section  8665. 
"The  provision  of  the  first  subdivision  of  the 
preceding  section  does  not  apply  where  the 
article  of  personal  property  sold  is  not  at 
the  time  of  the  contract  owned  by  the  vendor 
and  ready  for  delivery;  but  labor,  skill,  or 
money  are  necessarily  to  be  expended  in  pro- 
ducing or  procuring  the  same." 

Under  this  exception  it  is  perfectly  clear 
what  is  meant.  The  thinff  sold  must  be  owned 
by  the  vendor  and  ready  tor  delivery  to  bring 
the  contract  of  sale  within  the  Statute  of 
Frauds.  But  if  labor,  skill,  or  money  is  neces- 
sarily expended  in  producing  or  procuring  the 
same,  the  statute  does  not  apply. 

Kinne»  c/1,  delivered  the  opinion  of  the 
court: 

1.  Plaintiff  claims  that  on  July  20, 1890,  he 
orally  contracted  with  defendant  to  deliver  to 
him,  (plaintiff,)  at  his  elevator  in  Lake  City. 
Iowa,  1,500  bushels  of  oats,  of  the  crop  of 
1890,  then  raised  and  unthreshed,  at  the  asreed 
price  of  eighteen  cents  per  bushel;  that  defend- 
ant has  refused  to  perform  his  contract;  that  he 
has  sustained  damages  in  the  sum  of  $850. 
To  this  petition  a  demurrer  was  sustained,  on 
the  ground  that  the  alleged  contract  was  with- 
in the  Statute  of  Frauds.    Afterwards  the  pe- 

17  L.  R.  A. 


tition  was  amended  by  alleging  that  the  grain 
thus  contracted  to  be  sold  m  1890  was  raised 
that  year  by  defendant,  and  was  on  July  20, 
1890,  unthreshed;  that  s^id  oats  were  to  be  de- 
livered in  a  merchantable  condition;  and  that, 
in  order  to  thresh  and  put  them  in  merchant- 
able condition,  it  was  necessary  to  expend 
work  and  labor,  skill  and  money,  on  said  cats; 
that  plaintiff  relies  on  the  evidence  of  defend- 
ant to  establish  said  contract.  In  a  second 
count  it  is  averred  that  on  July  20.  1890.  de- 
fendant contracted  with  plaintiff  to  deliver  to 
him,  at  his  elevator  in  Lake  City,  1,500  bushels 
of  oats,  then  growing  or  grown  in  Calhoun 
county,  Iowa,  and  then  the  property  of  de- 
fendant, at  the  agreed  price  of  eighteen  cents 
per  bushel;  that  they  were  to  be  delivered  to 
plaintiff  in  merchantable  condition,  and  that 
money  had  to  be  expended,  and  work  and 
labor  expended,  thereon,  in  order  to  place  said 
oats  in  such  condition,  and  deliver  them  to 
plaintiff,  on  or  before  September  80,  1890; 
that  defendant  had  refused  and  neglected  to 
deliver  any  part  of  said  oats;  that  the  market 
price  of  oats  in  Lake  City  at  the  time  agreed 
upon  for  delivery  was  40  cents  per  bushel 
Judgment  was  asked  for  $850. 

Defendant,  in  substance,  denies  the  allega- 
tions in  the  first  count  of  plaintiff's  petition; 
and  as  to  the  second  count  he  says  the  pre- 
tended contract  is  within  the  Statute  of  Frauds, 
because  the  contract  was  not  in  writing;  no 
part  of  the  purchase  price  paid;  no  part  of  the 
grain  delivered.  That  said  grain  was  owned 
and  possessed  by  defendant  at  the  time  of  the 
pretended  contract.  The  case  was  tried  to  a 
jury,  who  returned  a  verdict  for  plaintiff  for 
$195,  on  which  Judgment  was  entered. 

2.  Our  statute  reads  that,  except  when  other- 
wise provided,  no  evidence  of  a  contract  in  re- 
lation to  the  sale  of  personal  property,  when 
no  part  of  the  propertv  is  delivered,  and  no 
part  of  the  price  is  paid,  is  competent,  unless 
it  be  in  writing  and  signed  by  the  party 
charged,  or  by  bis  lawfully  authorized  agent 
Code,  §^  8668,  8664.  It  is  also  provided  that 
the  provisions  quoted  shall  not  "  prevent  the 
party  himself  against  whom  the  unwritten 
contract  is  sought  to  be  enforced  from  being 
called  as  a  witness  by  the  opposite  party,  nor 
his  oral  testimony  from  being  evidence.  Id. 
§  8667.  We  have  held  that  while  our  statute 
provides  that  no  evidence  of  any  such  contract 
is  competent,  and  the  language  of  the  English 
statute  is,  "no  action  shall  be  brought,^  the 
effect  is  the  same  in  both  cases.  Westheimer 
V.  Peaeoek,  2  Iowa,  581.  The  defendant  was 
put  on  the  stand  as  a  witness  for  plaintiff  un- 
der the  statute,  and  appellant  complains  that 
the  court  also  permitted  plaintiff  to  introduce 
other  witnesses  to  establish  the  contract.  It  is 
the  settled  rule  in  this  state  that,  where  the  ad- 
verse party  is  called  as  a  witness  under  such 
circumstances,  the  plaintiff  must  establish  the 
contract  by  his  testimony  alone,  and  the  evi- 
dence of  other  witnesses  cannot  be  received  to 
contradict  or  explain  it,  or  supply  ondssioos  in 
it.  Auter  v.  Miller,  18  Iowa,*  411.  Nor  can 
he  introduce  other  evidence  to  contradict  or 
impeach  that  of  the  defendant.  Hunt  v.  C'lv, 
15  Iowa,  198;  Thorn  v.  Moore,  21  Iowa.  2S5. 
Hence,  if  this  was  a  case  within  the  statute, 
the  admission  of  testimony,  other  than  that  of 
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the  defendant,  to  'establish  the  contract,  was 
error.  The  error,  if  any,  however,  was 
cured  by  the  third  instruction  of  the  court,  in 
which  the  jury  are  told  to  give  the  cause  of 
action  set  out  in  plaintiff's  first  count  no  con- 
sideration, aa  defendant's  evidence  was  not 
BufBcient  to  establish  the  contract  therein  set 
out.  Kinne,  PL  Pr.  Forms,  §  585,  and  cases 
cited. 

8.  This  case  squarely  raises  the  question  as 
to  whether  a  sale  of  growing  grain  to  be  deliv- 
ered in  marketable  condition, — ^harvested  and 
threshed, — ^wben  no  part  thereof  is  delivered, 
and  none  of  the  purchase  price  is  paid,  can  be 
taken  out  of  the  operation  of  our  Statute  of 
Frauds  bv  virtue  of  the  exception  that  the  pro- 
▼isions  of  the  statute  shall  not  apply  "  when 
the  article  of  personal  property  sold  is  not,  at 
the  time  of  the  contract,  owned  by  the  vendor, 
and  ready  for  delivery,  but  labor,  skill,  or 
money  are  necessarily  to  be  expended  in  pro- 
ducing or  procuring  the  same."  Code,  §  8665. 
It  may  be  conceded  that  there  are  authorities 
holding  that  a  sale  of  such  property,  under 
guch  circumstances,  is  not  within  the  Statute 
of  Frauds,  but  we  think  such  is  not  the  cor- 
rect rule.  The  authorities  in  our  own  state 
throw  very  little  light  on  this  question.  It 
was  held  in  Pwrtric^  v.  Wilsey,  S  Iowa,  459, 
that,  in  case  of  a  sale  of  personal  property,  the 
fact  that  the  goods  were  to  be  shipped'  from 
New  York  City  to  Keokuk  at  an  expense  did 
not  take  it  out  from  the  operation  of  the  statr 
ute.  In  Bennett  v.  Ifye,  4  G.  Greene,  410,  the 
facts  stated  are  so  meager  as  to  make  it  of 
little  force  as  a  precedent.  It  does  not  appear 
in  that  case  whether  the  ho^  sold  were  owned 
by  defendant,  or  even  in  existence,  at  the  time 
of  making  the  contract  The  word  "produc- 
ing," under  the  statute,  means  "giving  being 
or  form  to;"  "manufacturing;"  "making;" 
and  "  procuring "  means  "  bringing  into  pos- 
session;" "obtaining."  "Webster,  Diet.  Hence 
the  labor,  skill,  or  money  necessarily  expended 
for  "  producing  or  procuring  "  the  article  must 
be  in  givine  it  being  or  form,  manufacturing 
or  maKing  It,  or  in  bringing  the  article  into 
po^ession,  as  by  purchasing  it,  and  the  like. 

Clearlv,  it  seems  to  us,  it  cannot  be  said, 
within  the  scope  of  these  definitions  and  the 
meaning  of  the  words  as  used  in  the  statute, 
that  defendant,  by  harvesting,  threshing,  and 
hauling  to  market  his  oats,  is  bestowing  labor, 
skill,  and  money  in  either  "producing  or  pro- 
curing" the  oats.  He  expended  no  labor,  skill, 
or  money  by  virtue  of  the  contract  that  he 
would  not  have  done  if  the  contract  had  never 
existed.  The  grain  existed  at  the  time  of  the 
makinj^  of  the  contract,  in  the  identical  form 
in  which  it  would  finally  be  sold.  True,  it 
must  be  harvested  and  ^separated  from  the 
straw  and  chaff.  So  the  grain  was  not  pro- 
duced by  defendant  at  all,  nor  did  he  procure 
it.  He  had  the  oats,  but,  to  put  them  in 
proper  shape  for  market,  he  must  cut,  thresh, 
and  haul  them.  All  this  he  would  have  done 
at  his  own  instance,  even  if  he  bad  never  heard 
of  plaintiff.  This  labor,  skill,  and  money, 
then,  was  not  expended  specially  at  the  instance 
of  the  plaintiff. 

The  acts  relied  upon  to  take  this  case  out 
from  under  the  provision  of  the  statute,  and 
bring  it  within  the  exception  heretofore  quoted, 
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are  acts  only  which  naturally  and  necessarily 
were  a  part  of  plaintiff's  business  and  avoca- 
tion. His  care  of  these  oats  was  not  in  any 
way  affected  by  the  contract  of  sale.  His  sit- 
uation in  that  respect  may  be  likened  to  a 
manufacturer  who  contracts  to  sell  to  one  cer- 
tain goods,  being  of  the  kind  and  character  he 
manufactures  for  his  trade  generally.  In  such 
a  case,  as  the  manufacturer  produces  the  goods  . 
in  the  usual  course  of  his  business,  the  contract 
would  be  one  of  sale,  not  for  the  bestowal  of 
work  and  labor.  Pratt  v.  Miller  Mo,)  18  S.  W, 
Rep.  965;  Ooddard  v.  Binney,  116  Mass.  450,, 
15  Am.  Rep.  112.  A  material  inquiry  in  the 
case  at  bar  is,  as  we  have  indicated,  as  to 
whether  the  defendant,  in  order  to  comply  witb 
his  contract,  would  be  compelled  to  rbangehis 
condition,  business,  or  manner  of  doing  his 
regular  business.  The  necessity  for  harvesting,, 
threshing,  and  hauling  his  grain  existed  re- 
gardless of  the  alleged  contract  (/Neil  y, 
Ifino  York  A  8.  P.  Min.  Co.  8  Nev.  141;  Sloan 
Sato  Mill  it  Lumber  Co.  y.  GutlshaU,  8  Colo.  14. 

Another  proposition  may  be  stated  here, 
that,  in  order  to  take  a  contract  for  the  sale  of 
personal  property  out  of  the  statute  on  the 
ground  that  labor,  skill,  and  money  are  neces- 
sarjr  to  be  expended  in  producing  or  procuring 
it,  it  must  appear  that  the  contract  was  essen- 
tiallv  one  cailine  for  special  skill,  labor,  or 
workmanship.  Meineke  v.  Falk,  55  Wis.  427. 
Such,  as  we  have  seen,  was  not  the  case  at  bar. 

In  cases  like  this,  we  think  the  true  rule  is, 
if  the  grain  is  sold  and  no  part  of  it  delivered, ' 
and  no  part  of  the  price  is  paid,  and  the  con- 
tract is  not  in  writing,  and  the  labor,  skill,  and 
money  which  is  necessary  to  be  expended  up- 
on it,  to  fit  it  for  market,  is  such  only  as,  In  the 
ordinary  course  of  the  defendant's  business,  he 
would  be  compelled  to  expend  upon  it,  or  de- 
vote to  it,  in  order  to  preserve  and  care  fot  it 
as  a  good  husbandman,  the  case  is  purely  a 
sale,  and  comes  within  the  statute.  It  may  be 
if  the  defendant  had  contracted  to  plant  or 
raise  a  crop  of  such  a  character  or  kind  as  re- 
quired special  skill,  labor,  or  work,  other  than 
that  required  in  the  ordinary  performance  of 
his  labors  incident  to  raising  and  harvesting 
his  crops,  and  such  special  skill  and  labor  was 
contemplated  at  the  time  the  contract  was 
made,  and  was  to  be  bestowed  at  the  instance 
of  and  for  the  benefit  of  the  plaintiff,  that  ther 
case  would  be  without  the  exception  provided 
in  our  statute. 

A  brief  review  of  a  few  cases  which  support 
the  rule  above  laid  down  may  better  illustrate 
its  application.  Baker,  Sales,  §  54.  OMtf' 
Justice  Shaw  held  that  when  a  contract  is  for 
an  article  then  existing,  or  such  an  article  as 
the  vendor  '^usually  has  for  sale  in  the  course 
of  his  business,  the  statute  applied."  Mixer 
V.  Howarth,  21  Pick.  205,  82  Am.  Dec.  256. 
In  the  same  case,  Harris,  •/.,  expressed  the 
opinion  that,  if  the  work  and  labor  required  to- 
be  done,  in  order  to  fit  the  subject-matter  of 
the  contract  for  delivery,  was  to  be  done  for 
the  vendor,  the  case  would  be  within  the  stat- 
ute. Story,  /.,  said  "  that,  where  the  subject- 
matter  of  the  contract  was  not  to  be  created  by 
manufacture,  but,  being  already  in  existence, 
was  merely  to  be  subjected  to  certain  labor  for 
the  purpose  of  rendering  it  deliverable,  or  per- 
haps even  of  changing  its  character,  the  coo- 
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tract  would  be  within  the  Statute  of  Frauds,  it 
being  eftseutially  a  contract  of  sale."  Story, 
bales,  Perkins'  ed.  §§  260-2605.  In  other 
words^  if  the  labor  and  service  were  wholly  in- 
cidental to  a  subject-matter  in  uu^  the  statute 
applied.    Id.  ^  260(;. 

The  rule  is  thus  stated  in  a  late  Massachu- 
setts case:  "A  contract  for  the  sale  of  articles 
then  existing,  or  such  as  the  vendor,  in  the 
ordinary  course  of  business,  manufactures  or 
procures  for  the  general  market,  whether  on 
band  or  not,  is  a  contract  for  the  sale  of  goods, 
to  which  tbe  statute  applies.  But,  on  the 
other  hand,  if  the  goods  are  to  be  manufact- 
ured especially  for  the  purchaser,  and  upon 
his  special  order,  and  not  for  the  general 
market,  the  case  is  not  within  the  statute." 
Goddard  v.  Binney,  115  Mass.  450.  16  Am. 
Rep.  112.  In  CifeU  v.  I^ew  T&rk  d  8.  P. 
Jfin.  Co,,  8  Nev.  141.  the  court,  virtually  f ol- 
io vving  the  rule  laid  down  in  Massachusetts, 
held  that,  to  make  the  case  one  for  work  and 
labor,  the  contract  should  contemplate  or  re- 
quire some  change  in  the  condition,  business, 
or  circumstances  of  the  vendor.  In  jDowns  v. 
Boas,  28  Wend.  270,  the  contract  was  for  the 
purchase  of  wheat,  onl^  a  part  of  which  was 
tbre  hod,  and  that  which  had  been  threshed 
was  to  be  further  cleaned.  It  was  held  that 
the  case  was  one  of  sale,  not  for  work  and 
labor.  The  court  said:  **If  the  thing  sold  ex- 
ist at  the  time  in  solido  the  mere  fact  that  the 
seller  is  to  do  something  to  put  it  in  a  market- 
able condition  did  not  take  the  contract  out  of 
the  operation  of  the  Statute  of  Frauds."  Cooke 
^.  Millard,  6  Lans.  246;  Baker,  Sales,  §g  80, 
48.  In  Oilman  v.  mil,  86  N.  H.  811,  it  was 
held  that  a  contract  for  sheep  pelts,  to  be  taken 
from  sheep,  was  a  contract  of  sale.  So  a  con- 
tract for  the  purchase  of  all  the  flax  straw  to 
be  raised  from  forty-five  bushels  of  flaxseed, 
and  to  be  "  delivered  in  a  dry  condition,  free 
from  grass,  weeds,  and  all  foreign  substances," 
was  held  a  contract  of  sale,  not  for  work, 
labor,  or  skill,  in  producing  the  straw.  Broton 
V.  Sanborn,  21  Minn.  402.  When  wheat  was 
sold  to  be  delivered  at  a  certain  mill,  and  there 
was  a  conflict  in  the  evidence  as  to  whether  all 
of  it  was  threshed  prior  to  the  time  of  making 
the  contract,  and  the  court  refused  to  Instruct 
the  jury  that,  the  wheat  existing  in  solido  at  the 
time  the  contract  was  made,  and  not  having  to 
be  raised  or  manufactured,  though  unthreshed, 
il  was  a  contract  within  the  Statute  of  Frauds, 


and  the  plaintiff  could  not  reoover.tbe  case  wai 
reversed  for  the  refusal  to  give  the  instruction. 
The  court  adhered  to  the  doctrine  that  a  con- 
tract for  the  sale  of  goods  wh{ch  may  not  at 
the  time  of  such  contract  be  actually  made, 
procured,  or  provided  or  fit  or  ready  for  deliv- 
ery, or  some  act  may  be  requisite  for  the  mak- 
ing or  completing  thereof,  or  rendering  the 
same  fit  for  delivery,  is  within  the  statute. 
Bardell  v.  MeClure,  2  Finn.  289. 1  Chand.  271. 

In  a  cause  decided  in  1882,  this  same  court 
approved  the  holding  in  HardeU  v.  MeClure, 
and,  in  referring  to  the  contract  in  that  case, 
says :  *'It  was  clearly  not  a  contract  for  spe- 
cial labor  in  manufacturing  anything,  but  a 
contract  to  sell  and  deliver  a  certain  quantity 
of  wheat."  Meineke  v.  Falk,  65  Wis.  437. 
See  Clark  v.  NichoU,  107  Mass.  647.  A  con- 
tract for  the  sale  of  the  whole  of  a  crop  of  cot- 
ton for  a  certain  year,  to  be  delivered  at  a  cer- 
tain price  per  pound,  as  soon  as  it  could  be 
gathered  and  prepared  for  market,  was  held 
within  the  statute.  CVuon  v.  Oheely,  6  Ga.  554. 
The  rule  we  have  announced  as  applicable  to 
the  case  at  bar  also  finds  support  in  the  follow- 
ing cases:  Spencer  v.  Cone,  1  Met.  288;  Lamb 
V.  CrafU,  12  Met.  868;  Gardner  v.  Jay,  9  Met 
177;  PreKott  v.  Locke,  61  N.  H.  94.  12  Am. 
Rep.  66;  AtmLter  y.  Hough,  29  Conn.  608,  79 
Am.  Dea  229;  Finney  v.  Apgar,  81  N.  J.  L 
266;  Edttarde  v.  Grand  Trunk  B,  Co,  48  Me. 
879,  64  Me.  106;  Sattyer  v.  Ware,  86  Ala.  675; 
Bird  V.  MuMinbrink,  1  Rich.  L.  199. 

The  evidence  in  this  case  shows  withoat 
conflict  that  the  defendant  expended  no  work, 
labor,  skill,  or  money  on  the  oats,  other  than 
he  would  have  done  if  there  had  been  no  coo- 
tract  of  sale.  The  case,  then,  is  one  clearly 
within  our  statute.  The  contract  not  being  ia 
writing,  no  part  of  the  price  having  been  paid, 
none  of  the  oats  having  been  delivered,  no  evi- 
dence of  the  contract  was  properly  receivable. 
For  a  review  of  the  cases  in  Eneland  and  in 
this  country,  reference  is  had  to  Benjamin  on 
Sales,  Bennett's  ed.  1892,  §§  90-110,  and  Am- 
erican hote  following. 

4.  Several  other  errors  are  assigned.  They 
need  not  be  considered,  inasmuch  as  in  no 
event  can  the  plaintiff  recover  under  the  con- 
tiact  pleaded. 

The  motion  to  dismiss  appeal,  and  affirm  the 
judgment  below,  is  overruled. 

For  the  reasons  given.  Vie  cauiei*  nvereed. 


PENNSYLVANIA    SUPREME     COURT. 


John  P.  JONES 

ERIE  &  WYOMING   VALLEY    R.  CO., 

Appt. 

( Pa. ) 

1 .   The  constmctloii  by  a>  railroad  com^ 


NoTB.— For  note  on  additional  sorvitudes,  see 
Western  R.  Ck>.  of  Alabama  v.  Alabama  R.  Co. 
(Ala.)  ante,  474. 

For  note  on  injury  to  abutter*8  easements  of 
liKht,  air  and  aooess  by  vacating  street  chaajrinjr 
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pany  under  proper  anfhorityp  of  a 
bridge  to  carry  its  tracks  diajfonally  across  the 
intersection  of  two  streets,  covering  land  tbe  fee 
of  which  is  in  the  owner  of  a  comer  lot«  impows 
an  additional  burden  upon  hla  property,  tor 
which  he  is  entitled  to  damaaea. 

2m   The  erection  of  abntments  on  a  rail* 
road  company's  own  property  to  cony 


grade,  etc.,  see  Selden  v.  Jacksonville  (Fla.)  14  I^ 
B.  A.  870. 

For  note  on  injury  to  such  easements  by  rBilrosd 
in  street,  see  Bgerer  v.  New  York  a  &  H.  B.  B.  OOi 
(N.  Y.)  14  L.  R.  A.  SSL 


See  also  22  L.  R.  A.  668;  24  L.  R,   A.  392,  516;  47  L.  R.  A.  756. 
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tti  tncks  diagonally  aorosB  the  Intereeotlon  of 
two  stroets  at  an  eleyation  of  28  feet  is  not  a 
proper  element  of  damages  to  be  allowed  to  the 
owner  of  a  oomer  lot  lo  situated  that  a  building 
thereon  must  necessarily  face  them. 
8.  Mere  ezpcMmre  to  noLse*  smokef  dusty 
and  the  danger  of  homes  becomingr 
Iki^^htened  by  moving  trains  in  oonsequence 
of  the  oonstruction  of  a  railroad^  is  not  an 
actionable  Injury. 

4*  No  aeCionable  InterfiBreiice  with  ac- 
cess to  abattins  property  exists  in  case 
railroad  tracks  are  carried  diagonally  across  a 
Btx'eet  upon  a  bridge  23  feet  above  the  surface 
although  the  oenyenient  approach  to  the  property 
with  horses  may  be  interfered  with  because  of 
their  lial>ility  to  fright 

6*  The  ezelusi«in  of  lif^ht  and  air  fi*om 
abutting  property  and  its  diminution 
in  value  because  of  the  erection  of  a  bridge  to 
carry  railroad  tracks  diagonally  across  a  street, 
are  proper  elements  to  be  considered  in  assessing 
the  damages  to  be  paid  to  its  owner. 

6*  Expert  testimony  is  not  necessary 
for  the  determinatioQ  of  the  value  of  city  prop- 
erty. 

7.  Comparison  of  the  value  of  the  prop- 
erty before  and  after  the  road  was 
built  is  not  the  proper  method  of  fixing  the 
amount  to  be  awarded  to  an  abutting  landowner 
in  case  a  bridge  is  erected  to  carry  railroad  tracks 
diagonally  across  a  street. 


(October  8«18Q&) 


APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Lacka- 
wanna County  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  injuries 
alleged  to  have  been  caused  to  plaintiff  by  the 
construction  of  a  railroad  bridge  across  the 
street  abutting  on  plaintiff's  property.  He- 
wraed. 

The  verdict  was  for  plaintiff  for  |8,360,  and 
Judgment  was  entered  thereon. 

The  defendants  took  their  appeal  on  the 
following  specifications  of  error: 

1.  The  court  erred  in  admitting  the  testi- 
mony of  the  plaintiff  John  P.  Jones  on  the 
question  of  the  effect  of  fire  in  the  building. 

2,  3.  Also  in  permitting  H.  B.  Lackey  to 
testify  as  to  the  difference  between  the  market 
value  of  the  property  immediately  before  and 
after  the  construction  and  operation  of  the 
defendant's  road. 

9.  The  court  erred  in  charging  the  jury  as 
follows: 

"The  material  question  for  you  to  deter- 
mine is.  Was  the  property  of  John  P.  Jones, 
the  plaintiff,  injured  by  reason  of  the  construc- 
tion of  this  bridge.  lie  claims  that  by  reason 
of  its  construction  and  maintenance  he  has 
been  deprived  of  the  usual  means  of  ingress 
and  egress  to  and  from  his  property.  This 
you  will  determine  as  a  fact." 

10.  The  court  erred  in  charging  the  jury  as 
follows: 

*'In  ascertaining  the  amount  of  damages 
you  may  take  into  consideration  the  noise, 
confusion,  and  dirt  that  it  caused  there,  if  any, 
and  the  injury  which  it  caused  to  the  property 
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by  reason  of  the  running  and  operating  of 
that  road." 

11.  The  court  erred  in  refusing  the  second 
point  of  the  defendant,  which  point  and 
answer  thereto  are  as  follows: 

2.  Under  the  pleadings  and  evidence  in 
this  case  the  defendant  is  not  shown  to  be  a 
corporation  or  invested  with  the  privilege  of 
taking  private  property  for  public  use  — -  the 
constitutional  provision  therefore  cannot  apply 
to  this  controversy. 

Ansicer:    "  This  point  we  refuse  to  aflirm." 

12.  The  court  eired  in  their  answer  to  the 
fifth  point  of  the  defendant  which  point  and 
answer  thereto  are  as  follows: 

*'  5.  The  plaintiff  in  the  present  case  claim- 
ing only  for  consequential  injuries  occasioned 
by  the  construction  and  operation  of  the  de- 
fendant's railroad,  under  the  evidence  in  this 
case  cannot  recover  and  your  verdict  must  be 
for  the  defendant." 

Answer:  "  This  point  we  refuse  to  affirm 
as  drawn.** 

13.  The  court  erred  in  their  answer  to  the 
sixth  point  of  the  defendant,  which  point  and 
answer  thereto  is  as  follows: 

"6.  Said  railroad  in  no  way  interfering 
with  ingress  to  and  egress  from  his  lot,  there  is 
no  liability  on  the  part  of  the  defendant  for 
alleged  consequential  damages  to  said  prop- 
erty." 

Ansvoer:  "This  point  we  refuse  to  affirm 
as  drawn  and  leave  it  to  the  jury  to  find  the 
fact  whether  or  not  there  was  an  interference 
with  the  plaintiff's  ingress  and  egress  to  and 
from  his  lot." 

Messrs,  Edward  N.  Willard  and  Ever- 
ett Warren*  for  appellant: 

The  second,  fourth,  and  fifth  assignments 
raise  practically  one  question,  viz.,  the  com- 
petency of  three  of  the  plaintiif  s  witnesses  to 
testify  as  to  the  value  of  the  land  in  question 
in  the  case. 

The  competency  of  all  these  witnesses  is 
fully  sustained  ixiCurtin  v.  Nittany  F.  B,  Co, 
135  Pa.  20. 

The  city  could  not  give  defendant  power  to 
interfere  with  the  highways  of  the  common- 
wealth. 

Reimer^s  App,  100  Pa.  182, 45  Am.  Rep.  378; 
Com,  V.  Harris,  10  W.  N.  C.  10;  Com,  v. 
Beimer,  15  Phila.  72,  89  Phila.  Leg.  Int.  108. 

The  exemption  of  corporations  having  the 
right  of  eminent  domain  irom  claims  for  con- 
sequential damages  was  founded  on  the  fact  that 
they  took  lands  in  the  name  of  the  gtate.  and 
were  held  to  be  entitled  to  the  same  protection 
as  the  stale  itself. 

Movongahela  Nov,  Co.  v.  Coon,  6  Watts  & 
8.  107;  Henry  v.  Pittsburgh  &  A.  Bridge  Co.  8 
Watts  &  S.  85;  ^^ew  York  d  E,  B,  Co.  v. 
Young,  83  Pa.  175. 

The  purpose  of  section  8  of  article  16  of  the 
new  Constitution  was  to  put  these  favored  cor- 
porations on  the  same  footing  as  others  or  as 
individuals. 

EdmuTidson  v.  Ptttsfmrgh,  M.  d  Y.  B,  Co, 
1  Cent.  Rep.  8G8,  111  Pa.  320;  Pennsylvania 
B.  Co,  V.  Lippincoit,  8  Cent.  Rep.  818, 116  Pa. 
483;  Pennsylcania  B,  Co.  v.  Marchant,  12 
Cent.  Rep.  261,  119  Pa.  5M. 

The  law  takes  no  note  of  the  height  or  depth 
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at  wbich  Ibe  owcers'  rigbti  ead.  A  ral1ro»] 
constructed  above  the  surface  of  Ibe  grouad 
causM  damage  for  wblch  tbe  plalctlS  ma;  re- 

Pmntj/lvania  S.  Co.  t.  Duncan,  3  Cent. 
Hep.  833,  111  Pa.  382. 

The  actual  amount  of  pbyiical  obatracttOQ 
ii  not  a  large  element  In  tbe  caK, 

Pmntylvania  8.  V.  R.  Go.  v.  Walth,  134  Pa. 
&59. 

Tbe  ripbt  to  recover  on  general  grouoda  la 
goferaed  bj  tbe  cases  of — 

I^ntylatnia  R.  Co.  t.  Dvnean  eud  Penn- 
tj/lcatiia  S.  V.  R.  Co.  T.  Walth,  tupra:  Penn- 

?''Tiania  8.  V.  R.  Oo.  v.  Ziemtr,  IM  Pa.  560; 
hater  Covnty  f.  Brtwer,  10  Cent.  Itep'.  90B, 
111  Pa.  843. 

]He>n-$.  H.  H.  H»,nii>h  and  8.  P.  Prlaa 
for  appellee. 


WilU»ma,  J.,  delivered  the  opinion  of  the 
court: 

Tbis  appeal  presents  several  Important  ques- 
tions. One  or  theee  does  not  seem  to  bave 
aiiseo  heretofore  in  this  state.  In  Mew  York, 
and  some  oilier  of  our  sister  slatea,  It  has  been 
considered  and  decided,  but  these  decisions 
are  influenced  by  the  legislation  peculiar  to 
juiisdictioQ  in  which  they  bave  lieen  made,  and 
are  not  a«  helpful  as  under  other  clrcumstaDcea 
they  might  be.  Id  the  caae  now  before  us  we 
hnvo  the  foil  owing  facts:  The  plaintiff,  Jones, 
is  tbe  owner  of  a  piece  of  land  lying  In  the 
.  northeast  corner  made  b;  the  croasiog  at  right 
anfrles  of  Washington  avenue  and  IHew  street 
In  the  city  of  Scranton.  Hia  front  uponWash- 
IngtOD  avenue  is  68  feet,  and  upon  New  street 
B6  feet.  In  the  comer,  atandlDg  back  a  few 
feet  from  tbe  streets,  be  has  a  double  dwelling- 
Louse,  and  he  has  oneormoredwelling-houBe* 
further  out  New  street.  Tbe  southeast  corner, 
which  is  direcilv  across  Washington  avenue 
from  the  plaintiff's  double  house,  is  owned  by 
the  defendant  company,  as  is  the  northwest 
corner,  which  'Is  directly  across  New  street. 
On  each  of  these  comers  it  has  erected  a  aub- 
Btaolial  stone  abutment  about  20  feet  high,  np- 
on  which  It  aupporta  an  Iron  bridge,  18  feet 
wide,  that  spans  the  intersection  of  tbe  streets 
below  In  a  diagonal  direction.  This  bridge  la 
an  overhead  crossing  for  tbe  defendant's  line 
of  railroad,  and  the  tracks  upon  it  are  about 
23  feet  above  the  surface  of  the  streets  below. 
The  center  of  the  bridge  is  about  37  feet  from 
the  comer  of  plaintiff's  lot,  and  about  40  feet 
from  tbe  nearest  corner  of  his  double  dwell  in  g- 


.    .T  upon  the  corner  of  the  lot  about  3 

feet,  and  overhang  a  triangular  piece  of  ground 
beyond  the  street  lines,  having  that  depth  at 
the  corner.  Tbe  defendant  has,  however,  re- 
leased its  right  to  tbls  comer,  and  deQned  the 
extent  of  Its  right  of  wav,  so  as  to  exclude 
therefrom  any  portion  of  the  plaintiff's  land 
outside  the  streets  over  which  its  bridge  is  sus- 
pended. The  situation  of  tbe  plaintiff's  land 
and  double  dwelling-house,  of  the  defendant's' 
abutments,  bridge,  and  right  of  way,  as  now 
deflned,  and  of  tbe  street*,  is  shown  oj  the  fol- 
lowing diagram ; 
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denies  the  right  to  a  recovery,  alleging,  first, 
that  It  has  taken,  injured,  or  destroyed  no  por- 


contemplated  by  its  charter,  an<( 
commonly  employed  by  taliroad  companies, 
without  llabilitT  therefor. 

The  ffrat  of  these  poaittona  makea,lr  necea- 
sary  to  inouire  into  the  nature  and  extent  of 
the  title  which  the  defendant  acquired  Intheaa- 
public  streets  by  virtue  of  Ita  charter,  and  ibft 
consent  of  the  city  of  Scranton  to  construct  a» 
overhead  crossing  at  this  point  It  ia  well  on- 
deratood  that  when  the  state  enters  upon  tba- 
land  of  a  private  owner  by  virtue  of  Ita  right 
of  eminent  domain,  for  the  purpose  of  laying 
out  a  public  highway,  it  acquires  an  easement 
In  and  upon  the  land  so  entered  for  tbe  pur- 
pose of  public  travel.  The  Injury,  if  any, 
which  tbe  owner  suffers  Is  estimate  in  dam- 
ages, and  compensation  Is  made  him.  'Tb» 
highway  so  o^nedpaasesundertbecareof  ihft 
municipal  division  of  the  estate  in  which  it  l* 
located.  The  fee  remains  in  tbe  former  owner, 
but  la  bound  by  the  servitude  which  the  entry 
by  the  commonwealth  impoeed;  so  that  I  he- 
owner  cannot  interfere  with  the  free  use  by 
the  public  of  the  land  appropriated  to  the  high- 


way la  in  the  commonwealth,  as  therepresent- 
ative  of  that  portion  of  her  dlizens  Interested 
in  lia  use.  Tbeduty  to  maintain  it  and  to  pro- 
tect tbe  public  in  Its  use  rests  on  the  munici- 
pality. The  public  easement  la  broad  enougit 
to  include  tbe  various  modes  of  travel  in  com- 
mon use,  and  to  admit  sucb  new  and  Improved 
modes  as  Ibe  public  may  adopt;  subject  only 
to  Ibis  necessary  limltaUon,  that  the  new  mode* 
adopted  must  not  be  destructive  of,  or  Incon- 
sistent with,  the  use  of  the  highway  for  tbe 
purposea  and  In  tbe  manner  for  which  It  wa» 
Intanded,  nor  with  tbe  municipal  control  orer 
it.  Now,  when  thecommnnwealih  autboriie* 
the  construction  of  a  railroad  upon  a  11d» 
which  makes  it  necessary  to  croea  one  or  more 
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public  highways,  It  authorizes  its  grantee,  bv 
a  necessary  implication,  to  enter  and  use  such 
bigbways  for  such  purpose.  This  grant  is, 
however,  subject  to  two  limitations,— one  in 
favor  of  the  public,  as  already  stated,  for  the 
preservation  of  the  way:  the  other  in  favor  of 
the  owner,  which  requires  that  no  additional 
servitude  shall  be  imposed  upon  the  land  cov- 
ered by  the  public  easement.  If  the  first  limit- 
ation be  violated,  so  that  the  wav  is  lost  to  the 
public,  another  must  be  provided  to  take  its 
place.  If  the  second  be  violated,  so  that  the 
owner  is  subjected  to  new  and  additional  bur- 
dens, he  is  entitled  to  compensation  for  the  in- 
Jury  actually  sustained.  It  follows  that  the 
railroad  company,  desiring  to  cross  the  streets 
of  a  dty,  must  apply  to  the  city  for  leave,  and 
for  the  conditions  deemed  necessary  to  secure 
the  public  convenience  and  safety.  This 
being  done,  the  railroad  company  may  law- 
fully enter  upon  and  cross  a  public  highwav 
without  liability,  so  loni^  as  it  complies  with 
the  terms  imposed  by  me  municipality,  and 
keeps  within  the  limits  already  stated,  titrttth- 
er9  V.  Dunkirk,  W.  dt  P.  B.  Co.  87  Pa.  282; 
Snyder  v.  Pennaylvania  B.  Co.  55  Pa.  840; 
Cleveland  dRR  Co.  v.  Speer,  53  Pa.  825.  If 
it  exceeds  these  limits,  and  imposes  a  new 
■ervitude  on  the  land  occupied  by  the  public 
easement,  the  owner  is  entitled  to  compensa- 
tion, and,  under  some  circumstances,  may  re- 
cover the  land  itself.  In  PhiUipe  v.  Dunkirk, 
W.  df  P.  R  Co.,  78  Pa.  177,  the  track  of  the 
railroad  had  heed  located  upon  a  public  road, 
and  occupied  it  longitudinally  for  some  con- 
siderable distance.  The  easement  of  the  pub- 
lic for  purposes  of  travel  was  thus  rendered 
useless,  and  the  way  abandoned  in  consequence. 
A  new  road  was  built  by  the  railroad  company 
to  take  its  place,  which  was  accepted  and  used 
by  the  public,  and  the  occupancy  of  the  high- 
way was  thus  settled  for  so  far  as  tbe  public 
was  concerned.  After  this  was  done,  the 
owner  of  a  farm  lying  along  one  side  of  tbe 
road  so  abandoned  to  the  railroad  company 
brought  an  action  of  ejectment  against  tbe 
companv  to  recover  a  strip  of  land  representing 
one  half  of  tbe  land  covered  by  the  highway 
as  it  was  opened  and  traveled  before  the  rail- 
road took  possession  of  it.  He  was  allowed  to 
recover.  He  owned  to  the  center  of  the  road, 
subject  to  the  public  easement.  The  railroad 
company  entered  under  the  protection  of  that 
easement,  but,  once  in  possession,  its  use  soon 
became  inconsistent  with  and  destructive  of 
the  easement,  so  that  the  public  was  compelled 
to  abandon  IL  The  land  was  thus  relieved 
from  the  burden  imposed  by  the  highway,  and 
the  owner  was  at  liberty  to  assert  his  title 
against  any  one  found  in  possession.  But  it  is 
not  necessary  that  the  public  easement  should 
be  destroyed  to  enable  the  owner  to  recover 
for  an  additional  servitude  imposed  upon  his 
land.  Among  the  niore  recent  of  the  cases  in 
which  this  doctrine  has  been  recognized  and 
applied  are  Pennsylvania  R.  Co.  v.  Duncan, 
111  Pa.  854,  2  Cent.  Rep.  828;  Pennsylvania 8. 
V.  R.  Co.  V.  Walsh,  124  Pa.  544;  Pennsylvania 
B.  V.  R.  Co.  V.  Ztemer,  124  Pa.  560.  In 
Walsh's  Can  and  in  Duncan's  Case  the  ground 
of  recovery  was  that  the  railroad,  while  wholly 
within  a  public  street,  was  so  located  as  to  inter- 
fere with  access  to  the  plaintiff's  buildings,  and 
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practically  cut  them  off  from  the  highway.  la 
Ziemefs  Case  the  railroad  was  upon  the  streei^ 
but  it  was  so  constructed  as  to  obstruct  the 
drainage  from  his  premises.  In  each  case  a 
new  servitude  had  been  imposed  upon  the  land 
occupied  by  the  street,  which  injuriously  af« 
fected  the  adjacent  owner,  by  interfering  with 
the  access  to  or  drainage  from  his  property; 
and  for  the  injury  sustained  bv  reason  oi  such 
additional  servitude  he  was  allowed  to  recover 
damages. 

In  the  cose  before  us  we  have  a  new  state  of 
facts.  The  defendant  entered  upon  the  intefw 
section  of  Washington  avenue  and  New  street 
by  virtue  of  the  implied  permission  afforded  by 
its  charter,  and  the  express  permission  of  tb» 
city  of  Scran  ton.  But,  as  we  have  seen,  the 
permission  of  the  city  may  be  conditioned  upoo 
the  compliance  by  the  railroad  company  with 
such  terms  as  may  be  deemed  necessary  to  pro> 
tect  the  public  in  its  use  of  the  streets.  A 
crossing  at  grade  has  come  to  be  regarded  as 
dangerous  U>  the  public.  Municipal  govern- 
ments now  very  generally  refuse  permission  to 
make  them  where  it  is  reasonably  practicable 
to  make  the  crossing  underground  or  over- 
head. In  this  case  the  dty  of  Scranton  re- 
quired— ^at  least,  it  authorized — ^the  crossing 
by  means  of  an  overhead  bridge.  The  street 
over  which  it  had  control  was  upon  the  sur- 
face, but  tbe  easement  for  public  travel  affect- 
ed the  underlying  strata  by  imposing  upon 
them  a  servitude  of  the  surface  for  the  sup- 
port of  the  way.  It  affected  the  open  space 
overhead  by  imposing  a  servitude  for  tbe  sup- 
ply of  air  and  light  to  the  public  while  using 
the  way.  The  owner  of  the  surface  upoa 
which  the  way  was  opened  could  neither  un- 
dermine nor  overhang  it  without  municipal 
consent,  for  the  servitude  imposed  by  the  ex- 
istence of  the  highway  follows  his  title  upward 
and  downward  from  the  surface  so  far  as  may 
be  necessary  for  the  safety  and  convenience  of 
the  public;  and  the  owner  is  precluded  from 
the  exercise  of  acts  of  ownership  in  hostility 
to  or  inconsistent  with  tbe  servitude  so  im- 
posed. The  permission  of  the  municipality 
to  cross  or  enter  upon  one  of  its  streets, 
whether  upon  the  surface  or  above  or  below  it, 
is  an  authority  to  the  grantee  to  enter  witbia 
the  limits  affected  by  the  public  easement, 
and  Id  subordination  to  it.  The  grantee  may 
lawfully  enter  under  this  permission,  but  hie 
rights  are  subject  to  the  same  limitations  tbat 
have  been  already  pointed  out.  He  must  im- 
pose no  new  servitude  upon  the  land.  If  he 
does,  he  takes  not  only  what  the  municipality 
had  to  grant,  but  he  takes  from  the  owner  in 
addition.  In  such  case,  as  we  have  seen  by  the 
cases  already  cited,  the  owner  is  entitled  ta 
compensation  for  the  new  servitude  to  which 
heissublected.  The  defendant  has  not  dis- 
turbed the  public  easement  of  travel,  for  it 
carries  its  railway  and  its  trains  28  feet  above 
tbe  surface  of  the  streets;  and,  so  far  as  ita 
bridge  overhangs  the  way,  the  city  has  author- 
ized It  to  be  done.  Tbe  public  have  therefore 
no  ground  for  com  plaint;  but  tbe  question  re- 
mains whether  this  overhead  crossing  imposes 
a  new  servitude  on  tbe  surface  which  is  inju- 
rious to  the  plaintiff's  property  ?  This  crossing 
is,  in  effect,  a  new  and  distinct  way.  It  is 
suspended  over  that  which  the  public  occupy 
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on  the  Burface.  The  public  has  do  right  in  it, 
but  one  who  goes  upon  it  without  the  consent 
of  the  defendant  is  a  trespasser.  It  is  built  for 
the  exclusive  use  of  the  defendant  corporation 
in  the  movement  of  its  trains  by  means  of  lo- 
comotive engines.  It  invades  space  which  be- 
longs to  the  plaintiff,  subject  to  the  servitude 
wliich  the  existence  of  the  way  upon  the  sur- 
face imposes.  If  the  streets  should  be  aban- 
doned by  the  public,  or  vacated  bv  a  decree  of 
the  court  of  quarter  sessions,  this  structure 
would  remain  unaffected  thereby.  The  ex- 
tinguishment of  the  public  easement  would 
remit  the  plaintiff  to  all  his  rights  as  an  owner, 
but  he  could  not  exercise  them.  If  he  should 
attempt  to  build  upon  his  land,  the  bridge 
would  intercept  his  operations.  These  facts 
are  not  denied,  and  their  legal  value  may  be 
determined  by  the  courts.  They  show  the  im- 
position of  a  new  servitude  upon  the  surface 
for  the  exclusive  benefit  of  the  defendant. 
The  plaintiff's  property  is  in  the  built-up  part 
of  a  growing  city.  The  possibility  of  the  va- 
cation of  these  streets  may  be  so  remote  as  not 
to  be  worth  considering,  but  the  extent  to 
which  the  new  servitude  really  injures  the 
property  is  a  question  for  the  consideration  of 
the  jury.  This  brings  us  to  the  question  of  the 
measure  of  damages. 

The  plaintiff's  declaration,  as  filed,  con- 
tained two  counts.  One  of  these  charged  a 
trespass  quare  elausum  fregii;  the  other  pro- 
ceeded upon  the  theory  that  consequential 
damages  were  alone  recoverable,  and  claimed 
that  these  were  the  result  of  the  construction 
of  the  abutments,  of  the  construction  of  the 
bridge,  and  of  the  operation  of  the  defendant's 
railroad  upon  and  over  the  bridge.  The  first 
count  was  abandoned  at  the  trial,  and  the 
plaintiff  rested  his  right  to  recover  on  the  sec- 
ond. He  claimed  that  the  erection  of  the  abut- 
ments and  of  the  bridge  excluded  ll^htand  air 
from  his  premises;  that  the  operation  of  the 
railroad  made  a  great  noise,  confusion,  dust, 
and  smoke,  and  exposed  his  premises  to  danger 
from  fire,  thereby  affecting  the  comfort  and 
security  of  the  double  dwelling-house;  and 
that  the  construction  and  operation  of  the  rail- 
road over  the  elevated  crossing  obstructed  the 
streets,  and  made  the  approach  to  his  premises 
difficult  and  dangerous.  All  the  questions 
thus  raised  were  allowed  to  go  to  the  jury,  and 
the  verdict  affords  reason  to  think  that  they 
were  all  considered  in  making  up  its  amount. 
But  the  abutments  were  not  m  the  highway. 
They  were  built  on  the  land  of  the  defendant, 
and  were  lawful  structures.  The  plaintiff  may 
have  preferred  that  dwellings  should  have 
been  erected  on  these  lots,  and  bis  own  prop- 
erty may  have  been  rendered  less  desirable  and 
less  valuable  because  of  the  use  the  defendant 
made  of  them;  but  the  plaintiff  had  no  cause 
of  action  on  that  account.  So  far,  therefore, 
as  the  depreciation  in  the  value  of  his  property 
is  due  to  the  absence  of  dwellings  on  these  lots, 
and  to  the  presence  of  the  solid  stone  abut- 
ments that  face  the  double  dwelling  on  both 
fronts,  the  jury  should  have  been  told  to  dis- 
re^rd  it. 

The  alleged  obstruction  to  access  to  the 
plaintiff's  premises  wtis  not  supported  in  the 
least  degree  by  the  evidence.  There  was  in  fact 
DO  pretense  that  any  obstruction  existed  in  the 
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streets  or  on  the  surface,  but  it  was  alleged  on 
the  trial  that  horses  might  take  fright  at  the 
passage  of  trains  over  the  bridge  dS  ^t  above 
the  surface,  and  that  persons  who  would  oth- 
erwise come  to  the  plaintiff's  double  dwelling 
with  wag;ons  or  carriages  roi^ht  be  deterred 
from  coming  by  fear  that  their  horses  would 
be  frighten^  by  trains  on  the  overhead  cross- 
ing, and  become  unmana^able.  This  is  not 
olStruction  to  access.  It  is  too  well  settled  to 
need  a  citation  of  authorities  that  mere  exposure 
to  noise,  smoke,  dust,  and  the  danger  of  horses 
becoming  frightened  by  a  moving  train  is  not  an 
actionable  injury.  Such  an  exposure  is  an  in- 
convenience, and  sometimes  a  source  of  dan- 
ger, to  all  persons  who  live  near  a  railroad,  or 
who  have  occasion  to  travel  along  a  street 
that  is  crossed  by  one.  Such  an  inconvenience 
or  danger  is  common  to  many  persons,  but  spe- 
cial to  none.  It  may  be  greater  to  those  who 
live  or  do  business  near  the  line  of  the  road,  but 
it  affects  all  who  have  occasion  to  come  near  it, 
or  pass  along  it,  or  over  or  under  it.  It  is  the 
same  in  kind,  though  greater  in  degree,  as  the 
inconvenience  arising  from  the  noise,  confu- 
sion, and  dust  incident  to  travel  upon  a  paved 
street  or  a  common  highway.  It  is  the  neces- 
sary result  of  the  lawful  operation  of  a  rail- 
road, and  part  of  the  price  paid  bv  society  for 
the  increased  speed  and  convenience  in  the 
transportation  of  persons  and  property  which 
it  affords.  This  subject  should  have  been 
withdrawn  from  the  jurv.  There  was  no  ac- 
tionable interference  with  access  to  plaintiff's 
property.  It  is  urf ed  that  the  new  Constitu- 
tion requires  a  different  holding,  and  that 
Benngylvania  R.  Co,  v.  Duncan,  and  the  cases 
following  it,  have  so  determined.  We  do  not 
think  so.  The  Constitution  makes  the  person 
or  corporation  exercising  the  right  of  eminent 
domain  liable  to  make  "just  compensation  for 
property  taken,  injured,  or  destroyed  by  the 
construction  or  enlargement  of  their  works." 
Property  is  "taken"  by  an  entry  upon  and  an 
appropriation  of  it;  as  in  the  ordinary  case  of 
location.  It  is  "injured"  by  obstructing  ac- 
cess, as  in  Dunean^a  Ca%e^  or  drainage,  as  in 
Ziemer^s  Ccue,  It  is  destroyed,  although  not 
touched  directly,  when  the  result  of  construc- 
tion is  to  prevent  its  use,  as  in  Monongahela 
Nav,  Oo.  V.  Coon,  6  Pa.  879.  The  injury  re- 
sults in  these  cases  from  the  construction  of 
the  works  of  the  corporation.  But  in  the  case 
of  a  valuable  country  hotel,  the  business  of 
which  was  destroyed  by  the  change  of  travel 
from  wagons  to  trains,  as  the  result  of  the  op- 
eration of  a  railroad,  the  plaintiff  was  held  to 
be  remediless,  although  the  value  of  hia  prop- 
erty was  destroved.  In  many  instances  busi- 
ness has  been  diverted  from  towns  and  villages, 
and  the  value  of  property  therein  seriously  im- 
paired, as  a  result  of  the  operation  of  a  railroad 
through  or  near  them;  but  the  owners  of  such 
property  have  no  cause  of  action  against  the 
railroad  company  on  that  account. 

The  expression  of  the  chief  justice  in 
Walsh**  Case,  on  which  so  much  reliance  seems 
to  be  put,  was  intended  to  express,  and  we 
think  does  clearly  express,  a  very  different 
thought.  The  injury  complained  of  in  that 
case  was  an  obstruction  in  Uie  way  of  access  to 
the  building.  The  building  was  upon  a  street 
corner.    The  tracks  of  the  railroad  were  laid 
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«]ofie  to  the  cnrbBtone  on  one  of  the  streets  on 
-which  the  buildiDg  fronted,  and  directly  across 
the  other.    The  defense  was  that  the  rails  were 
laid  on  the  same  grade  with  the  pavement,  and 
Ibat  the  pavement  had  been  reiaid  with  Bel- 
.gian  blocks  between  the  rails  and  on  each  side 
of  the  track,  so  that  the  railroad  presented  no 
obstruction  to  the  use  of  the  street  for  car- 
riages.   We  said  in  reply  that  the  word  "con- 
Btruction"  included  not  only  the  movement  of 
-earth,  and  the  laying  down  of  rails  upon  a 
roadbed,  but  the  character  and  purpose  of  the 
structure.    Two  parallel  iron  rails,  in  them- 
aelves  considered,  misht  present  little  or  no  ob- 
stacle in  the  way  of  access  to  tbe  building; 
but  the  structure' was  a  railroad,  built  for  the 

Jmrpose  of  moving  trains  of  cars  by  means  of 
ocomotive  engines;  and  whether  it  obstructed 
access  or  not,  depended,  not  merely  on  the  po- 
sition of  the  rails,  but  also  upon  the  use  for 
which  they  were  intended.  l^ot  to  take  the 
use  of  the  rails  into  consideration,  the  chief 
justice  well  said,  would  be  to  take  too  narrow  a 
view  of  tbe  constitutional  provision.  The 
business  authorized  by  tbe  charter  of  a  rail- 
road corporation  is  thecarriage  of  persons  and 
goods.  The  work  of  construction  is  provided 
for  as  an  indispensable  preliminary.  A  road 
must  be  built  before  it  can  be  operated.  The 
manner  and  the  purpose  of  construction  are  to 
be  considered  in  determining  questions  relat- 
ing to  damages,  but  in  the  operation  of  its  road 
a  company  is  liable  only  for  negli^nce  or 
malice.  Smoke,  dust,  and  noise  are  the  usual, 
and,  in  tbe  present  state  of  knowledge  on  tbe 
fiubject,  the  necessary,  consequences  of  the  use 
of  sieam  and  the  movement  of  trains.  Just  as 
noise  and  dust  are  the  consequences  of  the 
movement  of  drays  and  carls  over  an  ordinary 
highway.  The  resulting  inconvenience  and 
•discomfort  are  in  both  cases  damnum  absque  in- 
juria,  Pennsylvania  i?.  Co.  v.  Lippineott,  116 
Pa.  472, 8  Cent.  Rep.  818;  Pennsylvania  R,  Co, 
T.  Marehant,  119  Pa.  541, 12  Cent.  Rep.  261. 

We  are  thus  brought  to  tbe  conclusion  that 
the  plaintiff's  cause  of  action  rests  on  the  new 
servitude  imposed  by  the  construction  of  tbe 
■overhead  croissing,  and  the  damage  be  sustains 
in  consequence.  The  company  had  the  right, 
under  its  charter,  and  the  municipal  consent, 
to  enter  and  cross  the  highway  without  liabil- 
ity to  tbe  plaintiff,  provided  it  could  do  so 
without  subjecting  his  property  to  any  servi- 
tude which  the  public  easement  then  existing 
•did  not  impose.  But  the  elevated  crossing, 
overhanging  so  much  of  his  land  as  is  covert 
by  the  highway,  does,  to  some  extent,  impose 
an  additional  servitude  upon  his  property. 
While  the  streets  remain  on  tbe  surface,  the  use 
•of  the  space  above  them  by  the  defendant  does 
not  interfere  with  tbe  plainu'ff's  use  of  his  prop- 
erty that  is  subject  to  the  public  easement;  and 
the  probability  of  the  vacation  of  tbe  streets  in 
the  built-up  part  of  the  c\Xy  is  so  slight  as 
scarcely  to  deserve  consideration.  But.  if  this 
elevated  crossing  does  to  any  appreciable  extent 
exclude  light  and  air  from  the  double  dwelling, 
or  affect  the  value  of  his  property  by  reason  of 
any  additional  servitude  imposed  upon  it,  for 
the  injury  so  sustained  tbe  plaintiff  may  re- 
cover, because  such  iniurv  Is  the  result  of  the 
construction  of  the  defendant's  railroad.  Lit- 
tle need  be  said  of  ttie  remaining  assignments 
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of  error.  Several  of  them  are  directed  against 
the  admission  of  witnesses,  to  speak  of  the  value 
of  the  plaintiff's  property  aod  its  depreciation. 

The  appellant  contends  that  expert  testi- 
mony is  needed  to  determine  the  value  of  city 
property,  but  we  have  not  so  held.  Tbe  value 
of  a  house  or  a  piece  of  ground  is  a  subject 
upon  which  all  persons  familiar  witb  the  prop- 
erty, who  have  formed  an  opinion,  are  compe- 
tent to  speak.  The  value  of  their  opinions 
will  depend  on  the  extent  of  their  familiarity 
with  surrounding  property  and  the  prices 
asked  and  paid  for;  but  tbis  is  for  the  jury  to 
determine.  Pennsylvania  db  iV.  T,  B,  A  Canal 
Co,  V.  Bunnell,  81  Pa.  414;  Curiin  v.  Nittany 
V.  B,  Co.  185  Pa.  20.  These  assignments  are 
not  sustained. 

The  ninth  assignment  is  to  the  action  of  the 
learned  Judge  m  submitting  to  tbe  jury  tbe 
question  whether  the  overhead  crossing  pre- 
sented an  actual  obstruction  to  access  to  the 
plaintiff's  propertT.  There  was  no  evidence 
of  the  existence  of  any  such  obstruction,  un- 
less mere  exposure  to  tbe  danger  of  horses 
being  frightened  by  passing  trains  28  feet 
above  tbe  surface  of  the  highway  was  sucb  an 
obstruction.  Ajs  it  is  well  scttl^  by  tbe  cas^s 
abready  cited  that  it  is  not.  the  question  should 
not  have  been  submitted. 

Nor  was  the  amount  of  the  verdict  to  be 
fixed  bv  a  comparison  of  the  value  of  the 
plaintiff's  property  before  the  defendant's  rail- 
road was  built  and  after.  The  occupation  of 
the  comers  fronting  his  own  across  Washing- 
ton avenue  and  New  street  may  have  affected 
the  value  of  bis  property  quite  seriously.  So 
might  the  erection  of  a  brewery,  or  a  livery 
stable,  or  a  factory  upon  the  same  corners:  but 
the  plaintiff  would  have  been  without  remedv. 
So  the  mere  proximity  of  a  railroad,  with  ila 
burden  of  traffic,  may  render  dwelling  houses 
less  desirable,  and  diminish  their  market  value, 
without  imposing  any  liability  on  tbe  railroad 
company  for  the  loss  sustained  by  their  own- 
era.  The  inquiry  in  this  case  should  have  been 
confined,  as  we  have  already  seen,  to  the  injury 
inflicted  by  means  of  the  additional  servitude 
imposed  upon  the  plaintilT's  property  by  the 
defendant  corporation.  The  building  of  abu^ 
ments  on  its  own  land  imposed  no  servitude  on 
that  of  the  plaintiff.  The  mere  proximity  of 
its  road,  so  that  the  noise  of  passing  trains 
could  be  heard,  or  the  dust  ancf  smoke  there- 
from be  noticeable,  imposed  no  servitude. 

The  only  legal  grout  d  of  complaint  grows 
out  of  tbe  overhanging  of  so  much  of  the  land 
to  which  the  plaintiff  has  title  as  is  occupied  at 
the  surface  by  the  streets.  This  is  a  new  serv- 
itude which,  standing  apart  from  all  other 
considerations,  except  such  as  grow  legiti- 
mately out  of  the  character  of  the  bridge  and 
its  effect  upon  tbe  plaintiff's  dwelling  and  lot, 
constitutes  the  ground  for  a  recovery.  The 
question  is,  What  has  the  defendant  added  to 
the  public  easement?  What  new  burden  has 
it  put  upon  tbe  plaintiff's  property  by  over- 
hanging the  intersection  with  its  bridge?  The 
answer  furnishes  the  correct  measure  of  tbe 
plaintiff's  injury,  and  of  his  right  to  compen- 
sation. 

The  judgment  of  the  court  below  is  now  re- 
versed, for  the  reasons  eiven  in  tbe  foregoing 
opinion,  and  a  venire  facias  de  novo  awarded. 
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L  erlme  is  infamoiis  within  the  meaninflr  of  a 
conadtutiODal  provision  that  no  person  shall  be 
held  to  answer  for  such  orlmes  unless  on  present- 
ment of  a  flrrand  Jury,  if  con  fiction  will  result  in 
an  imprisonment  for  at  least  a  year,  which  may  in 
the  discretion  of  the  court  be  in  the  state  prison. 


(November  10,  WL} 

REPORT  by  the  Supreme  Judicial  Court 
for  Cumberland  County  for  the  opinioo  of 
the  full  court  of  a  petition  for  a  writ  of  habeas 
corpus  to  inquire  into  the  validity  of  and  pro- 
cure petitioners'  release  from  imprisonmeni  bf 
Qeorge  H.  Wentworth,  Jailer  of  York  County. 
Writ  granted. 
The  facta  are  stated  in  the  opinion. 


KoTB.— TF%at  fs  an  infamom  crfme  loftMn  tAs 
corutHbulUmal  provCaion  reqairing  pnuntment  by  a 
9randjur\fi 

This  question  is  so  fully  answered  in  the  opinion 
that  a  further  discussion  of  it  would  be  superflu- 
ous. But  the  attention  of  the  reader  may  be  ap- 
propriately called  to  some  additional  cases^ 

An  infamous  offense  is  one  punishable  by  im- 
prisonment in  the  state  prison.  Be  Huflrhes,  81 N. 
C.  fiS;  McKee  v.  Wilson*  87  N.  a  800;  Gudger  y. 
Penland,106N.  C.603. 

A  crime  punishable  by  imprisonment  for  a  term 
of  years  at  Hard  labor  is  an  ^inf  amous  crime  "  dis- 
tiuRuiBhed  from  the  minor  offenses  punishable  by 
senieDce  to  a  jail  or  house  of  correction.  State  v. 
Nolan,  4  New  Eng.  Rep.  753,  IR  R.  1. 529. 

At  the  present  day,  sentence  of  imprisonment, 
either  with  or  without  hard  labor,  to  a  peniten- 
tiary where,  by  the  rules  of  the  prison  or  the  laws 
of  the  state,  hard  labor  is  exacted  of  the  prisoners, 
is  an  mfamous  punishment,  and  a  orime  which  may 
be  so  punished  is  an  infamous  crime.  United  States 
V.  Smith,  40  Fed.  Rep.  756. 

Under  the  laws  of  the  United  States,  an  Infamous 
crime  is  one  for  which  the  statutes  authorized  the 
courts  to  award  an  infamous  punishment.  Its 
character  ss  being  infamous  does  not  depend  on 
whether  the  punishment  ultimately  awarded  is  an 
Infamous  one,  but  whether  it  is  in  the  power  of 
the  courts  to  award  an  infamous  punishment,  or 
whether  the  accused  is  in  danger  of  being  subject- 
ed to  an  infamous  punishment.  Ex  vorU  Mcdus- 
ky,  40  Fed.  Rep.  71. 

JudQt  Cooley  says:  .**It  Is  probable  that  in  this 
amendment  the  punishment  was  in  view  as  the 
badge  of  infamy,  rather  than  any  element  in  the 
offense  itself,  and  that  provision  for  the  punish- 
ment of  minor  offenses  otherwise  than  on  in- 
dictment, even  though  they  may  be  degrading  in 
their  nature,  would  not  be  held  unconstitutional, 
provi  ed  the  punishment  imposed  was  not  greater 
than  that  usually  permitted  to  be  inflicted  by  mag- 
istrates, proceeding  In  a  summary  way.  But  the 
punishment  of  the  penitentiary  must  always  be 
deemed  infamous;  and  so  must  any  punishment 
that  involves  the  lofis  of  civU  or  political  privi- 
leges."   Cooley,  Const.  Law.  29. 

A  crime  punishable  by  Imprisonment  in  the  pen- 
itentiary IS,  under  Mo.  Rev.  Stat.,  •  1258,  a  felony, 
although  It  might  be  punished  by  a  lighter  punish- 
ment.   State  V.  Reeves,  97  Mo.  668. 

The  offense  of  permitting  games  of  cards  to 
be  played  on  premises  where  liquor  is  sold,  con- 
trary to  N.  M.  Comp.  Laws  1884,  I  881,  is  a  mere 
misdemeanor  which  may  be  propecuted  by  infor- 
mation, under  section  2400,  which  so  far  repeals 
section  884.    Territory  v.  Cutinola,  4  N.  M.  160. 

One  accused  of  grand  larceny  committed  in  the 
Territory  of  Montana  before  its  admission  as  a  state 
cannot  be  prosecuted  by  information.  State  v. 
King«ly,  10  Mont.  587. 

Perjury  being  punishable  in  North  Carolina  by 
Imprisonment  in  the  penitentiary  or  county  jail 
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and  by  a  fine,  is  an  infamous  offense.   Gudger  v» 
Penland,lO8N.a603. 

The  crime  of  larceny  IS  an  Infamous  one,  for 
which  a  person  cannot  be  prosecuted  merely  upoi^ 
an  information.  United  States  t.  Fuller.  8  N.  M. 
807. 

Larceny,  under  the  laws  of  the  United  States,  la 
an  infamous  crime,  and  as  such  a  party  must,  by 
article  6  of  the  Amendments  to  the  Constitution  of 
the  United  States,  be  charged  with  the  offense  by 
Indictment  or  presentment  of  a  grand  jury,  anA 
cannot  be  legally  charged  by  information.  £r 
parrs  McClusky,  iO  Fed.  Rep.  71. 

An  assault  with  Intent  to  kill  Is  an  Infamoua 
offense,  and  cannot  be  tried  on  an  Information. 
An  aggravated  assault  Is,  in  the  law,  only  a  misde- 
meanor, so  named  by  the  statute.  JSv  parts  Brown,. 
40  Fed.  Rep.  8L 

The  prosecution  of  an  offense— as,  for  a  violation 
of  U.  S.  Rev.  Stat.,  M  8242, 3244.  for  oarrying  on  the- 
business  of  a  wholesale  or  retail  liquor  dealer  with- 
out payment  of  revenue  tazi  which  la  punlahabto- 
by  confinement  in  the  state  prison  or  penitentiary*, 
must  be  by  indictment  or  presentment,  since  tli»- 
charge  is  '*  infamous,"  within  the  Constitution* 
United  States  v.  Johannesen,  85  Fed.  Rep.  411. 

Carrying  on  the  business  of  a  retail  liquor  dealer 
in  the  Indian  country  without  having  paid  the- 
spedal  tax  is  an  infamous  offense,  under  section 
8242  of  Rev.  Stat.,  empowering  the  court  In  such  &. 
case  to  impose  a  flue  and  to  Imprison  the  offender 
tortwo years.   B«» Mills,  135 U. & 268, 84  K ed.  107. 

An  offense,  under  U.  8.  Rev.  Stat.,  •  6612;  of  a. 
registrar  in  refusing  to  register  voters  duly  quali- 
fied, being  punishable  by  three  years*  Imprison* 
ment,  which  therefore  may  be  in  a  state  prison  or 
penitentiary,  is  an  infamous  crime,  and  can  b» 
prosecuted  only  by  indictment.  United  States  v.. 
Cobb,  48  Fed.  Rep.  57a 

An  offense,  under  U.  8.  Rev.  Stat.,  I  8508,  for  ob* 
structing  voting,  punishable  by  Imprisonment  not 
exceeding  one  year,  not  being  punishable  biy  im-^ 
prisonment  in  a  state  prisoner  penitentiary,  under 
U.  8.  Rev.  Stat.  •  6641,  Is  not  an  infamous  crime,  and- 
may  be  prosecuted  by  an  information.    lIKd. 

Unlawfully  voting  at  an  election  for  a  represen- 
tative In  Congress,  and  unlawfully  reglatoring  aa- 
an  elector,  being  offenses  punishable  under  Rev. 
Stat.,  69  6511  and  5512,  by  imprisonment  for  not  mor^ 
than  three  years,  and  by  a  fine,  are  infamous. 
Parkinson  v.  United  States,  121  U.&  281, 80  L.  ed.9SflL 

The  crime  of  embezzlement  and  making  false  en- 
tries by  the  president  of  a  national  bank,  in  viola- 
tion of  U.  8.  Rev.  Stat.,  I  6209,  for  which  he  was 
sentenced  and  committed  to  the  penitentiary  for 
ten  years,  is  infamous,  although  not  subject  to  th» 
penalty  of  hard  labor  as  part  of  the  punishment  of 
Imprisonment  United  States  v.  Do  Walt,  128  U. 
8.808,82L.ed.486. 

Rt  Claasen,  140  U.  8. 20O,  86  L.  ed.  409,  was  also  tha* 
case  of  a  conviction  under  this  section. 

Making  false  reports  by  the  cashier  of  a  natlimafe 
bank  Is,  under  Rev.  Stat.,  I  6209,  infamous.  £» 
parte  Bain,  121 U.  S.  1, 80  L.  ed.  849.         A.  P.  W. 
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Jfr.  George  F*  Haley,  for  peUtioDers: 

The  crime  charged  against  tbe  Detitionen 
«nd  upon  which  they  were  convicted  and  sen- 
tenced by  the  trial  justice  was  an  infamous 
«rime,  and  legally  no  conviction  could  be  had 
•or  sentence  imposed,  except  upon  an  indict- 
ment, or  presentment  of  a  grand  jury,  and 
there  was  none  in  the  petitioners'  case. 

The  term  ''felonj "  includes  every  offense 
punishable  by  imprisonment  in  the  state  prison. 

Maine  Rev.  Stat  chap.  181,  §  9. 

All  imprisonments  that  may  be  in  the  state 
prison. 

State  V.  Smith,  89  Me.  870, 64  Am.  Dec.  578; 
JBtaU  V.  Ooddard,  89  Me.  181;  Ex  parte  Wil- 
^an,  114  U.  8.  417,  99  L.  ed.  89. 

It  is  provided  by  Maine  Rev.  Stat.,  chap.  185, 
^  8:  "Unless otherwise  specially  provided,  all 
imprisonment  for  one  year  or  more  shall  bo  in 
the  state  prison," — ^and  the  sentence  being  for 
one  year  should  have  been  in  the  state  prison 
or  work  jail,  but  as  it  might  have  been  m  the 
state  prison  it  was  a  felony. 

iStoto  V.  Ooddard  and  State  v.  Smith,  nipra. 

The  crime  with  which  they  were  chareed 
heing  by  our  statutes  a  felony,  it  is  included 
in  the  class  of  infamous  crimes  as  the  term  is 
tised  in  the  Constitution.  Treason  and  felon- 
ies are  infamous  crimes. 

1  Bishop,  Grim.  Law,  |  973;  Parhineon  v. 
United  Statee,  121  U.  8.  1^1,  80  L.  ed.  959. 

Imprisonment  in  a  state  prison  or  a  peniten- 
tiary, with  or  without  hara  labor,  denotes  an 
Infamous  crime. 

MaekinY,  United  States,  117X1.  S.  848,  29 
Ii.  ed.  909. 

The  crime  alleged  against  the  petitioners  was 
•n  Infamous  crime  within  tbe  meaning  of  the 
term  as  used  in  the  Constitution. 

Eat  parte  Bain,  IZl  U.  8.  1,  80  L.  ed.  849; 
Parkineon'  v.  united  Statee,  mpra;  United 
States  V.  P^it,  114  U.  8.  429,  29  L.  ed.  93; 
Maekin  v.  United  States  and  JSz  parte  Wilson, 
mipra;  Janes  v.  Bobbins,  8  Gray,  829;  Nolan's 
I  Case,  122  Mass.  880;  Saeo  v.  Wentwortfi,  87 
Me.  165,  58  Am.  Dec.  786;  (km.  v.  Ebrregan, 
127  Mass.  450. 

Mr,  Walter  P.  PerUns,  Chuntj/  Atty., 
tot  respondent. 

Fostert  J.,  delivered  the  opinion  of  the 
court: 

The  petitioners  were  arrested,  and  brought 
l)efore  a  trial  justice  in  the  county  of  York, 
upon  a  complaint  for  the  illegal  transporta- 
tion of  intoxicating  liquors,  m  violation  of 
section  81,  chap.  27,  Rev.  Stat ,  as  amended 
by  the  Act  of  1891,  chap.  182,  §  2,  and  each 
sentenced  to  pay  a  fine  of  $500,  and  costs 
of  prosecution,  and  to  confinement  in  the 
^county  jail  for  the  term  of  one  year,  and,  in 
default  of  payment  of  fine  and  costs,  to  an 
additional  term  of  imprisonment  of  one  year 
'each.  The  sentence,  by  virtue  of  which  the 
petitioners  were  committed,  was  in  accord- 
ance with  the  provisions  of  the  statute  as 
thus  amended;  and  the  question  presented 
by  this  process  is  whether  the  magistrate 
had  original  lurisdiction  of  the  offense  and 
<could   lawfully  impose  sentence   in   these 


By  Rev.  Stat. ,  chap.  27,  g  51,  it  is  provided 
that  prosecutions  for  manufacturing  liquors 
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in  violation  of  law,  for  keeping  drinking 
houses  and  tippling  shops,  and  for  beinf 
common  sellers  of  intoxicating  liquors,  shall 
be  by  indictment;  but  in  all  other  prosecu- 
tions under  that  chapter,  judges  of  municipal 
and  police  courts  and  trial  justices  have  by 
complaint  original  and  concurrent  jurisdic- 
tion with  the  supreme  judicial  and  superior 
courts. 

But  the  petitioners  contend  that  the  offense 
with  which  they  were  charged,  and  upon 
which  they  were  convicted  and  sentenced, 
was  an  ** infamous  crime, **  and  that  legally 
no  conviction  could  be  had  or  sentence  im- 
posed, except  upon  an  indictment  or  pre- 
sentment of  a  fl^rand  jury. 

Article  1,  f  7,  of  the  Constitution  of 
Maine,  provides  that  ''no  person  shall  be 
held  to  answer  for  a  capital  or  infamous 
crime,  unless  on  a  presentment  or  indictment 
of  a  grand  jury,  except  in  cases  of  impeach- 
ment, or  in  such  cases  of  offense  as  are  us- 
ually cognizable  bv  a  justice  of  the  peace," 
etc.  A  corresponding  provision  exists  in  the 
United  States  Constitution,  which  prohibits 
prosecution  for  ''a  capital  or  otherwise  in- 
famous crime"  unless  upon  a  presentment  or 
an  indictment  of  a  grand  jury. 

The  investigation  bv  a  grand  jury  of  ''a 
capital  or  infamous  crime"  of  which  a  party 
may  be  accused,  has  been  regarded  for  cen- 
turies as  one  of  the  securities  to  the  inno- 
cent against  hasty,  malicious,  and  oppres- 
sive public  prosecutions,  and  has  one  of 
the  ancient  immunities  and  bulwarks  of  per- 
sonal liberty.  The  provision  now  found  in 
the  Federal  Constitution  originated  as  an 
amendment  to  the  original  Constitution,  in- 
troduced in  the  nature  of  a  bill  of  rights, 
at  the  first  session  of  Congress  in  1789,  the 
more  carefully  to  guard  the  security  of  the 
citizen  against  vindictive  prosecutions  either 
by  the  government,  political  partisans,  or 
by  private  enemies.  Judge  Story,  in  his 
work  on  the  Constitution,  savs:  ''But 
thouffh  this  provision  of  a  trial  by  jury  in 
criminal  cases  is  thus  constitutionally  pre- 
served to  all  citizens,  the  jealousies  and 
alarms  of  the  opponents  of  the  Constitution 
were  not  quieted.  They  insisted  Uiat  a  bill 
of  rights  was  indispensable  upon  other  sub- 
jects, and  that  upon  this  further  auxiliary 
rights  ought  to  £ave  been  secured.  These 
objections  found  their  way  into  the  state 
conventions,  and  were  urged  with  great  zeal 
against  the  Constitution.  They  did  not, 
however,  prevent  the  adoption  of  that  in- 
strument, but  they  produced  such  a  strong 
effect  upon  the  public  mind  that  Congress, 
immediately  after  their  first  meeting,  pro- 
posed certain  amendments,  embracing  all  the 
suggestions  which  appeared  of  most  force; 
and  the  amendments  were  ratified  by  the 
several  states,  and  are  now  become  a  part 
of  the  Constitution."    Section  1782. 

If,  therefore,  the  offense  of  illegally  trans* 
porting  intoxicating  liquors  from  place  to 
place  m  this  state,  and  for  which  the  Legis- 
lature has  imposed  a  penalty  of  $500  fine  and 
one  year*s  imprisonment,  is  to  be  regarded 
as  an  "infamous  crime,"  within  the  meanine 
of  our  Constitution,  then  the  magistrate  had 
no  original  jurisdiction,  and  the  sentence 
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thus  imposed  would  be  Dull  and  Yoid. 
Jone9  V.  Bobbins,  8  Qray,  829.  In  that  case 
the  court  held  that  a  statute  which  purported 
to  give  to  a  magistrate,  or  inferior  tribunal, 
authority  to  tr^  an  offense  punishable  by 
imprisonment  m  the  state  prison,  without 
presentment  by  a  grand  jury,  was  in  viola- 
tion of  the  Massachusetts  Declaration  of 
Rights,  which  prohibits  the  enactment  of  any 
law  that  shall  subject  any  person  to  a  "capi- 
tal or  infamous  punishment, "  excepting  for 
the  government  of  the  army  or  navy,  with- 
out trial  by  jury. 

An  infamous  crime  is  that  which  works 
Infamv  in  the  person  who  has  committed  it. 
And  the  law-writers  inform  us  that,  by  the 
principles  of  the  common  law,  the  person 
thus  rendered  infamous  by  the  conviction  of 
such  crime  was  incompetent  as  a  witness. 
The  law  considered  his  oath  to  be  of  no 
weight,  and  excluded  his  testimony  as  of 
too  doubtful  and  suspicious  a  nature  to  be 
admitted  in  court  to  deprive  another  of  life, 
liberty,  or  property. 

For  a  long  time  prior  to  the  Declaration  of 
Independence,  and  before  the  adoption  of  the 
Federal  Ck)nstitution,  there  were,  as  then 
understood,  two  kinds  of  infamy, — the  one 
based  upon  the  opinion  of  the  people  re- 
specting the  mode  of  punishment,  and  the 
other  in  relation  to  the  future  credibility  of 
the  culprit.    Eden,  Penal  Laws,  chap.  7,  §  5. 

As  the  law  was  tlien  administerea,  it  was 
considered  that  the  infamy  which  disqual- 
ified the  criminal  from  testifying,  depended 
upon  the  character  of  his  crime,  and  not 
upon  the  nature  of  the  punishment  inflicted. 
1  Phil.  Ev.  25;  2  Hawk.  P.  C.  chap.  46, 
g  102 ;  Pendoek  v.  Mackindtr,  Willes,  665. 

So,  in  many  of  the  earlier  decisions  where 
this  question  has  been  considered,  it  will  be 
found  that  the  courts  inclined  to  the  doc- 
trine that  it  is  the  nature  of  the  crime,  and 
not  the  punishment  inflicted,  which  renders 
it  infamous.  Bouvier,  Law  Diet.  Injamy; 
People  V.  Whipple,  9  Cow.  708;  Ckxm,  v. 
Shaver,  8  Watts  &  S.  842 ;  Com.  v.  Dame,  8 
Cush.  384 ;  State  v.  Keyes,  8  Vt.  64,  80  Am. 
Dec.  450;  Uttle  v.  Gibson,  89  N.  H.  605. 
Thus  at  common  law  the  crimes  which  ren- 
dered pei-sons  incompetent  were  treason, 
felony,  forgery,  and  any  offense  tending  to 
pervert  the  administration  of  justice  by 
falsehood  and  fraud,  and  which  come  with- 
in the  general  scope  of  the  crimen  falsi  of  the 
Roman  law,  such  as  perjury,  subornation  of 
perjury,  barratry,  conspiracy,  swindling, 
cheatinfiT,  and  other  crimes  of  a  kindred  nat- 
ure. Co.  Litt.  6;  Fost.  209;  2  Rolle,  Abr. 
886;  1  Greenl.  Ev.  §  873;  Whart.  Grim. 
Law,  §  758. 

But  It  will  be  found  that  incompetency  as 
a  witness  is  not  the  only  or  proper  test  in 
the  application  of  the  term  **  infamous  crime'' 
to  the  provision  of  the  Constitution.  A 
mere  reference  to  the  history  and  adoption 
of  this  provision  into  the  Federal  Constitu- 
tion is  sufficient  to  show  that  it  was  not  a 
question  of  competency  or  incompetency  to 
testify  that  the  framers  of  our  government 
were  considering,  but  rather  the  consequences 
to  the  liberty  oi  the  individual  in  securing 
him  against  accusation  and  trial  for  crimes 
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of  great  magnitude,  without  the  pieviouft 
interposition  of  a  grand  jury. 

If  the  nature  of  the  crime  as  understood  it 
common  law,  rather  than  the  punishment 
inflicted,  were  to  govern  in  aeterminlng 
whether  it  was  infamous  or  not,  within  Uie 
meaning  of  the  provision  of  the  Constitution, 
many  offenses  miffht  be  held  not  to  be  in- 
famous crimes,  and  requiring  no  indictment 
for  their  prosecution.  This  doctrine  at  one 
time  obtained  considerable  foothold  in  the 
Federal  courts.  Thus  the  offenses  of  steal- 
ing or  embezzling  from  the  mails,  {United 
States  V.  Wynn,  9  Fed.  Rep.  886 :)  passing 
counterfeit  money,  {United  States  v.  Tates, 
6  Fed.  Rep.  861 ;)  embezzlement  as  defined 
by  tlie  Federal  statutes,  {United  States  v. 
BeiOey,  20  Fed.  Rep.  46;)  willfully  and 
fraudulentlv  omitting  assets  of  a  bankrupt 
from  the  inventory  of  his  estate,  {Uniied 
States  ▼.  Mock,  4  Sawy.  211,) — were  held  not 
to  be  infamous  crimes,  and  that  no  indict- 
ment was  necessary  for  their  prosecution. 

But  this  doctrine  has  since  been  expressly 
disapproved  by  the  Supreme  Court  of  the 
United  States,  where  it  has  been  decided  thai 
any  crime  which  is  punishable  by  impriaon- 
ment  ^for  'a  term  of  years  is  an  infamous 
crime,  and  cannot  be  prosecuted  except  upon 
indictment  or  presentment  by  a  grand  jury ; 
thus  repudiating  the  doctrine  enunciated  in 
some  of  the  earlier  decisions  not  only  of  the 
state,  but  also  of  the  Federal,  courta,  that 
the  question  whether  the  crime  is  infamous  is 
to  be  determined  solelv  and  entirely  from  the 
nature  of  the  act,  and  in  total  disregard  of 
the  punishment  inflicted.  JSe  parte  Wilson^ 
114  U.  S.  417,  29  L.  ed.  89;  MaMn  v. 
United  States,  117  U.  S.  848,  29  L.  ed.  909 ; 
Parkinson  v.  United  States,  121  U.  8.  281. 
80  L.  ed.  959 ;  &  parte  Bain,  121  U.  8.  1. 
18,  80  L.  ed.  849,  858 ;  United  States  v.  IM 
Walt,  128  U.  S.  898,  82  L.  ed.  485 ;  iis  Med- 
ley, 184  U.  8.  160,  169,  88  L.  ed.  835-839 ; 
Be  MiOs,  185  U.  S.  268,  267,  84  L.  ed.  107 
109 ;  Be  Claasen,  140  U.  S.  200,  205,  35  L. 
ed.  409,  411 ;  Jones  v.  Bobbins,  8  Gray.  32^. 

In  iSe  parte  Wilson,  supra,  where  this  ques- 
tion was  considered  in  a  very  elaborate  opix^ 
ion  by  Mr,  Justice  Gray,  the  court  says: 
**  That  no  person  can  be  held  to  answer,  with- 
out presentment  or  indictment  by  a  grand 
jury,  for  any  crime  for  which  an  infamous 
punishment  may  be  imposed  by  the  court. 
The  question  is,  whether  the  crime  is  one 
for  which  the  statutes  authorize  the  court  to 
award  an  infamous  punishment,  not  whether 
the  punishment  ultimately  awarded  is  an  in- 
famous one.  When  the  accused  is  In  danger 
of  bein^  subjected  to  an  Infamous  punishment 
if  convicted,  he  has  the  right  to  insist  that 
he  shall  not  be  put  upon  his  trial,  except  on 
the  accusation  of  a  grand  jury." 

In  Maekin  v.  United  States,  supra,  the 
court  said :  "  We  cannot  doubt  that  at  the 
present  da;^  imprisonment  in  a  state  prison 
or  penitentiary,  with  or  without  bard  labor, 
is  an  infamous  punishment.  It  is  not  only 
so  considered  in  the  general  opinion  of  th^ 
people,  but  it  has  been  recognized  as  such 
in  tne  legislation  of  the  states  and  territories, 
as  well  as  of  Congress." 

And  the  purport  of  all  the  decisions  from 
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the  highest  court  In  this  country  since  Ex 
parte  WiUon,  iupra,  is  that  a  crime  i>unish- 
able  by  imprisonment  in  the  state  prison  or 
penitentiary,  whether  the  accused  is  or  is 
not  sentenced  to  hard  labor,  is  an  infamous 
crime ;  and  in  determining  this  the  question 
is  whether  it  is  one  for  which  the  statute 
authorizes  the  court  to  award  an  infamous 
punishment,  and  not  whether  the  punishment 
actually  imposed  is  an  infamous  one.  Be 
Claasen^  eupra. 

The  statute  under  which  these  petitioners 
were  tried,  convicted,  and  sentenced  in  addi- 
tion to  a  flue  of  $500  and  costs  for  each  of- 
fense rendered  imperative  a  sentence  of  im- 
prisonment for  a  term  of  not  less  than  one 
year.  It  is  silent  in  respect  to  the  place 
where  such  imprisonment  is  to  be  executed. 
But  b^  Rev.  Stat.,  chap.  185,  ^  8,  ** unless 
otherwise  specially  provided,  all  imi)ri8on- 
ments  for  one  year  or  more  shall  be  in  the 
state  prison,"  al though  by  another  provision 
in  the  following  section,  where  punishment 
provided  by  law  may  be  imprisonment  in 


the  state  prison  for  three  years  or  less,  such 
punishment  may  be  inflicted  by  the  court, 
m  its  discretion,  in  either  of  the  work  jails. 

It  is  not,  as  a  general  rule,  whether  Uie 
court  in  its  discretion  awards  a  punishment 
that  is  infamous  or  otherwise,  but  whether 
the  statute  authorizes  the  infliction  of  such 
infamous  punishment,  that  is  the  criterion 
by  which  we  must  determine  whether  the 
offense  charged  against  the  petitioners  con- 
stitutes an  infamous  ciime. 

We  have  no  doubt  that  the  statute  which 
has  authorized  the  court  to  inflict  a  punish- 
ment for  a  term  of  not  less  than  one  year  has 
thereby  rendered  the  crime  infamous  fur 
which  such  sentence  may  be  imposed,  with- 
in the  meaning  of  the  Constitution,  and  as 
such  no  persons  can  lawfully  be  held  to 
answer  for  the  same,  except  upon  a  present- 
ment or  indictment  of  a  grand  Jury. 

Writ  of  haheoi  corpue  to  issue. 

Peters,  Ch.  /.,  and  Walton,  Viri^ 
Emerj-,  and  Haskell,  JJ.,  concur. 
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!•  Failure  by  directors  of  a  eorpora- 
tion  to  Hie  the  animal  report  of  its 
assets,  liabilities,  etc.,  required  by  Laws 
187&,  obap.  611,  •  18,  will  not  render  them  person- 
ally liable  for  a  oontinffent  liability  of  the  corpo- 
ration under  an  executory  contract  which  does 
not  become  an  existlDfrdebt  until  after  the  cor- 
poration has  expired  by  the  terms  of  its  articles 
of  incorporation. 

8«  ▲  tftatutorj-  prorision  that  the  disso- 
Intion  of  a  corporation  shall  not  take 
away  or  impair  any  remedy  agfainst 
its  oAcers  for  any  liability  incurred  previous 
to  its  dissolution  win  not  Justify  a  personal  ac- 
tion a^nst  directors  who  have  failed  to  iUe  the 
required  statement  of  assets,  liabilities,  etc.,  to 
oolleot  a  contract  debt  of  the  corporation  which 
did  not  mature  until  after  the  corporation  had 
expired  by  the  terms  of  its  incorporation. 

8*  The  Uliny  by  the  fbrmer  directors  of 
a  corporation  of  an  annual  report  af- 
ter the  corporation  has  expired  by  the 

terms  of  its  incorporation  will  not  as  matter  of 
law  raise  any  presumption  that  proceedings  have 
been  taken  for  extending  its  life. 

(October  1,1^2.) 

APPEAL  bj  plaintiffs  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
First  Department,  affirming  a  judgment  en- 
tered in  the  office  of  the  clerk  of  New  York 
County  upon  the  report  of  a  referee  in  favor 
of  defendants  in  an  action  brought  to  enforce 
the  alleged  personal  liability  of  defendants  aa 
directors  of  a  dissolved  corporation  for  cor- 


porate debts  upon  the  ground  that  tbej  had 
neglected  to  file  the  annual  statements  of  a^ 
sets  and  liabilities  which  are  required  by  stat- 
ute.   Affirmed, 

Statement  by  Bradley*  J.: 

On  April  28,  1884,  the  plaintiffs  entered 
into  contract  with  the  Central  Park  Building 
Company,  of  the  city  of  New  York,  where- 
by they  undertook  to  put  into  four  apartment 
buildings,  known  as  "Valencia."  "Tolosa," 
**  Granada, "  and  **  Saragosa,  **  complete  steam- 
heating  and  ventilating  apparatus,  for  the 
sum  of  $25,000,  which  the  company  agreed 
to  pay  as  follows : 

(1)  Payment  when  all  the  steam  and 

return  pipes  are  in $7,606  05 

(2)  Payment  when  all  the   radiators 

areconnected 7,086  66 

(8)    Payment  when  the  whole  work 

is  finished 7,666  68 

(D   Payment  when  the  apparatus  shall 

have  had  one  winters  trial  to  the 

satisfaction  of  the  architect 2,000  00 

$25,000  oa 

The  plaintiffs  proceeded  with  the  work. 
The  first  and  second  installments,  amounting 
to  $15,333.32,  became  d\ie  and  were  paid. 
The  third  installment  became  due  in  Decem- 
ber, 1885,  and  the  last  one  the  1st  of  March, 
1886.  The  company  was  a  corporation  cre- 
ated in  June,  1883,  and  the  period  of  ita 
duration  stated  in  the  certificate  was  two 
years.  The  defendants  became  directors  of 
the  company.  No  annual  report  was  filed  in 
1885.  The  referee  determined  that  the  de- 
fendants were  not,  by  reason  of  such  default, 
liable  to  the  plaintiffs. 

Mr.  Ira  D.  Warren,  for  appellants: 
The    obligation  of   the    contract   survives 
against  the  representatives  of  the  deceased. 


NOTB.~A8  to  effect  of  failure  to  file  the  required  i  feiture  of  its  charter,  see  People  v.  Buffalo  Stone  A* 
annual  report  of  a  corporation  to  subject  it  to  for-  I  Cement  Co.  15  L.  R.  A.  240, 181 N.  Y.  140. 

17  L.  R  A. 


Sec  alpo  31  L.  R.  A.  593;  33  L.  R.   A.  552,  aCO;  43  L.  R.  A.  189. 
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Mutnma  y.  Pbiomac  Co.  83  U.  S.  8  Pet.  281, 
6  L.  ed.  945. 

The  last  section  of  the  Act  of  1875  preserres 
the  remedy  for  its  enforcement  unimpaired, 
viz.:  *'Sec.  88.  The  dissolution  for  any  cause 
whatever  of  anyf corporation  created  as  afore- 
said shall  not  take  away  or  impair  any  remedy 
given  against  such  corporation,  its  stockhold- 
ers, or  officers,  for  any  liability  incurred  pre- 
vious to  its  dissolution." 

"Liability"  means  "responsibility;"  the 
"state  of  one  who  is  bound  in  law  and  in  Jus- 
tice to  do  something  which  may  be  enforced 
by  action.  This  liability  maj  arise  from  con- 
tract, either  express  or  implied,  or  in  conse- 
quence of  torts  committed. 
^  Bouvier.  Law  Diet.  p.  80. 

The  company  must  be  treated  as  in  existence 
as  to  any  of  its  liabilities  previously  incurred, 
■o  far  as  any  remedy  for  its  collection  is  con- 
cerned against  the  corporation  or  trustees. 

Tbe  fulfillment  of  this  contract  on  tbe  part 
of  these  plaintiffs  on  tbe  7th  day  of  December, 
1895,  converted  this  "liability"  into  a  "debt 
then  existing  or  into  a  debt  contracted  before 
such  report  was  filed."  It  is  not  material 
which. 

*Tbe  liability"  mentioned  in  section  88  ex- 
isted when  tbe  corporation  died. 

Tbe  liability  was  incurred  on  the  28d  of 
April,  1884,  iJy  the  contract.  The  cotporation 
died  on  the  16th  of  June,  1885. 

Had  €k)ld  died  his  representatives  would 
have  been  bound  to  complete  tbis  contract 

When  this  corporation  died  its  representa- 
tives were  also  bound  by  this  contract. 

People  \,  Kmckerhooker  L,  Ins,  Co.  48  Hun, 
574. 

Suits  can  be  revived  against  the  receiver  or 
trustees  of  a  corporation,  as  well  as'against  the 
representatives  of  a  deceased  person. 

Hfpworih  V.  Unioji  Ferry  Co,  68  Hun,  357; 
People  V.  Knickerbocker  L.  Ins.  Co.  48  Hun, 
«74;  McCulloeh  v.  Noncood,  58  N.  Y.  568. 

As  there  is  no  time  fixed  within  which  the 
corporation  must  extend  tbe  term  of  its  exist- 
ence, will  the  court  not  presume  it  was  done 
in  the  absence  of  evidence  to  the .  contrary, 
rather  than  presume  that  on  the  21  st  day  of 
January,  1886,  Navarro  committed  perjury  in 
swearing  to  tbe  annual  report,  and  that* tbe 
other  defendants  signed  a  report  false  in  every 
respect? 

The  report  shows  that  they  owed  January 
121,  1886,  more  thap  $800,000  taken  from 
honest  men  who  trusted  them.  All  that  is 
left  for  these  creditors  is  less  than  tbe  decom- 
posed carcass  of  this  corporation,  unless  these 
tlefendants  who  have  taken  and  kept  this  prop* 
«rtv  can  be  made  to  pay  these  debts. 

/first  Nat  Bank  of  Jersey  City  v.  Lamon,  55 
Hun,  414;  Sanborn  v.  Lefferts,  58  N.  Y.  179. 

Mr.  Georg^e  A.  StroDf^,  whh  Messrs, 
Martin  &  Smith,  for  respondents: 

Tbis  action  cannot  be  maintained  solely  up- 
im  tbe  provisions  of  the  8dtb  section  of  chap- 
ter All  of  the  Laws  of  1875. 

That  section  simply  declares  that  the  disso- 
lution f)f  a  corporation  shall  not  destroy  or 
lmpair**any  remedy  given  against  such  corpo- 
Tation,  its  stockholders,  or  officers,  for  any 
liability  incurred  previous  to  its  dissolution." 

17  L.  R  A. 


PeopU  V.  Atlantic  Aw.  R,  Cb.  125  K.  Y. 
518. 

The  three  prerequisites  of  liability  under 
section  18,  are  (1)  an  existing  iBdebtednesi 
from  the  building  company  to  plaintiff;  (2) 
a  default  in  filing  a  report;  (8)  that  de- 
fendants were  directors. 

Shaler  db  U,  Quarry  Co.  t.  Bliss,  27  N.  Y. 
299;  Chambers  v.  Letns,  28  N.  Y.  459;  Duck, 
icorth  y.  Boaeh,  81  N.  Y.  51. 

No  case  whatever  was  made  out  under  sec- 
tion 18. 

The  corporate  life  ended  before  the  debt  in 
question  came  into  existence. 

No  debt  arose  upon  the  mere  signing  of  the 
contract.  It  does  not  arise,  within  the  mean- 
ins  of  the  statute,  until  the  labor  and  mate- 
rials have  been  supplied. 

Garrison  v.  Hotce,  17  N.  Y.  465;  Whitney 
Arms  Co,  y.  Barlow,  68  N.  Y.  89;  Trinity 
Ohvrch  in  New  York  City  v.  VanderbiU,  98  N. 
Y.  178. 

When  by  the  performance  of  their  part  of 
the  contract  of  April  28,  1884,  plaiutiffs  for 
the  first  time  became  entitled  to  the  moneys 
sued  for,  or  any  part  of  them,  their  claim  was 
not  against  the  building  company  for  its  life 
had  ended,  but  against  the  statutory  trustees. 

McCuUoch  v.  Norwood,  58  N.  Y.  566. 

When  the  debt  arose  there  were  no  direct- 
ors and  no  default. 

A  de  facto  dissolution  is  operative,  and  no 
report  is  thereafter  necessair. 

Huguenot  Nat.  BankqfN&w  PoUb  v.  Stud- 
weU,  74  N.  Y.  621;  Loses  v.  BuUard,  79  N.  Y. 
407;  Bonnell  v.  Oriswold,  80  N.  Y.  128;  Brucs 
V.  Piatt,  80  N.  Y.  884;  Kirkland  y.  KiUe,  99 
N.  Y.  897. 

It  was  plainly  unnecessary,  or  rather  impos 
sible,  that  after  June  6,  18w,  any  annual  re- 
port should  have  been  filed,    tt  is  not  the 
trustees  who  file  a  report,  but  tho  corporation. 

Cornell  y.  Boaeh,  2  Cent  Rep.  899, 101  N. 
Y.  875. 

Directors  who  hold  over,  after  the  expira- 
tion of  the  term  of  office  for  which  they  were 
elected,  mav  become  liable  for  a  default  in 
the  filing  of  a  corporate  report. 

Van  Amburgh  v.  Baker,  81  N.  Y.  48;  Beed 
y.  Keese,  60  N.  Y.  616. 

But  it  must  he  shown  by  the  plaintiff,  ai 
matter  of  fact,  that  they  did  hold  over. 

There  is  one  authority  by  which  the  ques- 
tion now  in  hand  is  substantially  decided. 

EoUingshead  v.  Woodward,  9  Gent.  Rep.  456, 
107  N.  Y.  98. 

Bra.dleT'f  /.,  delivered  the  opinion  of  the 
court: 

The  Central  Park  Building  Company  was 
incorporated  pursuant  to  the  provisions  of 
chapter  611,  Laws  1875 ;  and  at  the  time  the 
contract  was  made  with  the  plaintiffs  the 
company  was  engaged  in  building  four  apart- 
ment houses  in  Uie  city  of  New  York  known 
as  the  "Navarro  Plats.*  The  contract  with 
the  company,  by  which  the  plaintiffs  agreed 
to  put  into  the  buildings  heating  and  ven- 
tilating apparatus  for  $25,000,  was  made  in 
April,  1884.  The  company  undertook  to  pay 
the  amount  in  four  installmenta,  three  of 
them  at  certain  stages  of  the  work,  and  the 
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fourth  after  a  time  specified  for  its  trial 
and  approval.  The  first  two,  amounting  to 
$15,2)83.33,  were  paid;  and  the  plaintiffs 
having  completed  the  work  in  December, 
1885,  were  then  entitled  to  the  third  install  1- 
mcnt,  of  $7,666.68,  and  to  the  balance  March 
1,  1886.  They  remain  unpaid.  The  purpose 
of  this  action  is  to  recover  of  the  defend- 
ants, who  were  directors  of  the  company, 
the  anioimt  so  remaining  unpaid,  and  it  is 
founded  upon  default  in  filing  a  report  in 
1885  as  required  by  the  statute,  which  pro- 
Tides  that  "every  such  corporation  shall  an- 
nually, w^ithin  twenty  days  after  the  first 
day  of  January^  make  a  report,  which  shall 
etrite  the  amount  of  capital,  and  the  propor- 
tion actually  paid  in,  the  amount,  and,  in 
geneml  terms,  the  nature,  pf  its  existing 
assets  and  debts,  and  the  names  of  its  then 
stockholders,  and  the  dividends,  if  any,  de- 
clnrecl  since  the  last  report,  which  report 
shall  be  signed  by  the  president  and  a  ma- 
jority of  the  directors,  and  shall  be  verified 
by  the  oath  of  the  president  and  secretary  of 
such  corporation,  and  filed  in  the  office  oi  the 
secretary  of  state ;  and  if  anv  such  corpora- 
tion shall  fail  so  to  do,  all  the  directors 
thereof  shall  be  Jointly  and  severally  liable 
for  all  the  debts  of  the  corporation  then  ex- 
isting, and  for  all  that  shall  be  contracted 
before  such  report  shall  be  made."  Laws 
1875,  chap.  611,  §  IB. 

The  duration  of  the  corporation,  as  set 
forth  in  the  certificate  provided  for  by  the 
Statute,  (Id.  §  8,)  was  two  years,  whidi 
expired  with  the  16th  day  of  June,  1885; 
and  the  defense  rests  upon  the  ground  that  it 
ceased  to  exist  at  that  time,  and  that  the 
plaintiffs'  claim  was  not  a  debt  then  existing 
of  the  corporation.  It  is  essential  to  the 
liability  of  directors,  by  virtue  of  the  stat- 
ute, for  default  in  filing  a  report,  that  their 
'occupancy  of  that  relation,  such  default,  and 
the  debt  of  the  corporation  have  existence  at 
the  same  point  of  time.  Sfftaler  db  H.  Q;u43urTy 
Co.  V.  Blin,  27  N.  Y.  297;  Duchuxn-th  v. 
Boack,  81  N.  Y.  49.  There  would  be  no 
difiiculty  in  bringing  all  those  elements 
within  the  same  period  of  time,  if  the  pend- 
ency of  the  unexecuted  contract  were  suffi- 
cient to  furnish  the  existence  of  a  debt  of  the 
company.  The  indebtedness  of  the  corpora- 
tion was  dependent  upon  performance  of  the 
contract  by  the  plaintiffs,  and  did  not  until 
then  arise.  Then,  and  not  until  that  time, 
did  it  become  a  debt  of  the  company.  QoT' 
riinn  v.  Hov>6,  17  N.  Y.  458 ;  Whitney  ArtM 
Co.  V.  Barlow,  68  N.  Y.  84.  In  that  view 
the  plaintiffs'  claim  never  was  a  debt  exist- 
ing against  Uie  company,  because  its  period 
of  duration  as  such  terminated,  and  it  ceased 
to  have  corporate  existence,  while  the  con- 
tract in  respect  to  the  money  sought  to  be 
recovered  was  executory,  and  the  liability 
of  the  corporation  was  unperfected  and  con- 
tingent. In  Jones  v.  Ba/rlou>,  62  N.  Y.  202. 
it  was  held  that  the  liability  of  directors 
dependent  on  default  in  filing  a  report  is 
measured  by  the  obligation  of  the  company, 
and  that  the  remedy  against  it  and  them  is 
concurrent.  And  such  was  the  view  of  the 
court  as  expressed  in  Trinity  Church  in  New 
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York  City  v.   Vanderhilt,  08  N.  Y.  170,  173, 
174. 

We  do  not  intend  here  to  hold  that  the  di- 
rectors may  not  be  chargeable,  after  a  disso- 
lution of  a  corporation,  for  a  debt  before  then 
existing,  and  becoming  due  after  such  disso- 
lution, in  case  it  was  then  in  default  in  fil- 
ing a  report,  nor  is  it  necessary  to  express 
any  opinion  on  that  question  in  the  present 
case. 

Our  attention  is  called  to  the  provision  of 
the  statute  that "  the  dissolution  for  any  cause 
of  any  corporation  created  as  aforesaid  shall 
not  take  away  or  impair  any  remedy  given 
against  such  corporation,  its  sUM^kholders  or 
officers,  for  ai^  liability  incurred  previous 
to  its  dissolution.  **  Laws  1875,  chap.  611, 
(^  38.  And  it  is  urged  that  a  liability  of  the 
corporation  was  incurred  when  the  contract 
was  made,  and  existed  at  che  time  of  its  dis- 
solution, although  it  did  not  become  an  exist- 
ing debt  until  December,  1885,  when  the 
work  was  finished,  and  that  the  default  in  re- 
spect to  the  report  then  effectually  existed. 
The  construction  thus  contended  for  of  the 
provisions  of  section  88  would  seem  to  give 
to  it  the  effect  of  creating  a  liability  of  the 
directors,  and  not  merely  saving  or  continu- 
ing one  established  before,  anil  existing  at 
the  time  of  the  termination  of  the  corporate 
existence  of  the  company.  As  has  been  al- 
ready observed,  they  were  not  liable  when 
the  corporation  ceased  to  exist,  although  it 
was  then  in  such  default ;  and,  as  after  the 
death  of  the  company  it  could  make  no  re- 
port, the  directions  were  not  chargeable  with 
li abi  1  i ty  founded  upon  such  omi ssion.  It  has 
been  held  that,  even  after  a  de  facto  dissolu- 
tion, no  report  is  necessary  for  the  protection 
of  directors.  Huguenot  i^at.  Bank  of  New 
Paltz  V.  StudweU,  74  N.  Y.  621 ;  Loeee  v.  Bui- 
lard,  79  N.  Y.  404 ;  BonneU  v.  Qrimold,  80  N. 
Y.  128.  The  requisites  of  their  liability,  and 
the  conditions  upon  which  it  depends,  are 
found  in  section  18 ;  and  unless  the  provisions 
of  .section  88  are  so  construed  as  to  extend 
the  existence  of  the  corporation,  or  deny  to 
it  death  as  to  its  executory  contracts  until 
the  contingent  liability  created  by  them  has 
ripened  into  existing  debts,  it  is  difficult  to 
see  any  support  in  the  default  for  the  charge 
made  against  the  defendants  personally. 

The  provisions  of  those  sections  of  the  Act 
of  1875  are  substantially  the  same  as  the  pro- 
visions of  sections  12  and  19  of  chapter  40, 
Laws  1848 ;  and  therefore  the  cases  in  which 
those  provisions  of  either  statute  have  been 
considered  are  applicable  to  those  of  the 
other.  And  while  there  are  many  in  which 
the  question  of  the  liability  of  directors  or 
trustees,  imder  section  12  of  the  Act  of  1848, 
has  arisen,  our  attention  is  called  to  none 
other  than  the  one  at  bar,  in  which  the  pro- 
I  visions  of  section  19  of  that  Act,  containing 
the  same  as  those  of  section  88,  before  men- 
tioned, have  had  special  consideration.  As 
those  statutes,  so  far  as  they  are  intended  to 
charge  the  trustees,  are  penal  in  character, 
it  has  been  the  policy  of  the  courts  not  to 
enlarge  their  operation  by  construction,  but 
rather  to  limit  the  effect  of  them  to  the  im- 
port required  by  their  terms.    By  the  provis- 
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ion  that  the  dissolution  of  a  corporation 
should  not  take  away  or  impair  any  remedy 
given  against  it  or  its  officers  for  any  liabil- 
ities before  then  incurred,  it  does  not  {ippear 
to  have  been  the  intent  to  do  more  than  to 
save  the  rights  of  ci'ed iters  for  all  the  sub- 
stantial purposes  of  remedy  as  they  existed 
at  that  time  against  the  company  and  its 
trustees,  and  related  to  liabilities  which  had 
then  arisen.  The  view  in  support  of  the 
contention,  that  the  default  in  fliinff  a  report 
in  1885  continued  and  was  effectual  as  such 
in  December  of  that  year,  when  the  plain- 
tiffs finished  the  work,  would  require  the 
conclusion  ttiat  for  the  purposes  of  their 
remedy  the  life  of  the  company  was  extended 
to  that  time,  notwithstanding  the  term  of  its 
duration  taken  by  its  charter  had  expired  six 
months  before,  because  to  bring  the  case 
within  the  provisions  of  section  18,  upon 
which  the  liability  of  the  directors  must  de- 
pend, the  plaintiffs'  claim  must  have  been 
an  existing  debt  of  the  corporation  within 
the  time  such  default  continued.  The  lia- 
bility to  pay  the  debt  when  it  should  arise 
was  given  by  the  undertaking  of  the  corpora- 
tion in  the  contract,  and  in  that  sense  the 
liability  accrued  prior  to  its  dissolution,  but 
when  the  debt  arose  from  performance  of  the 
contract  it  did  not  become  a  debt  against  the 
corporation,  for  the  reason  that  the  company 
then  had  no  corporate  existence,  and  an  es- 
sential element  to  the  liability  of  the  trustees 
was  wanting.  But  the  debt  was  nevertheless 
chargeable  against  the  assets  of  the  deceased 
corporation  because  the  contingent  liability 
incurred  during  its  life  became  absolute  after 
its  death;  and,  for  the  purposes  of  relief, 
proceedings  were  available  against  its  repre- 
sentatives, as  they  may  be  in  like  case  against 
the  personal  representative  of  a  deceased  per- 
son. With  that  in  view,  the  statute  provides 
that,  upon  the  dissolution  of  any  corpora- 
tion, unless  others  shall  be  appointed  by  the 
Legislature  or  some  court,  the  directors  or 
managers  of  the  affairs  of  the  corporation  at 
the  time  of  dissolution  shall  be  the  trustees 
of  the  creditors  and  stockholders,  with*  full 
power  to  settle  its  affairs,  and  for  that  pur- 
pose may  sue,  and  are  liable  to  creditors, 
etc.,  to  the  extent  of  the  property  of  the  dis- 
solved corporation  that  shall  come  to  their 
hands.  1  Rev.  Stat  p.  601,  §§  9,  10.  Then 
there  is  no  corporation  to  be  made  a  party, 
nor  any  to  support  a  judgment  against  it  in 
an  action  pending  at  the  time  of  Uie  dissolu- 
tion, but,  for  the  purposes  of  the  entry  of  a 
judgment  in  such  case,  the  action  must  be 
revived  against  the  representatives.  MeOul- 
loch  V.   Nortooody  58  N.   Y.  662. 

The  defendants  ceased  to  be  trustees  on  the 
death  of  the  corporation,  and  it  is  not  merely 
because  they  were  such  up  to  that  time  that 
they  may  for  want  of  others  become  its  rep- 
resentatives for  the  purpose  of  cloaing  up  the 
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affairs  of  the  corporation,  but  because  they 
were  constituted  such  by  the  statute.  It  it 
only  necessary  for  the  protection  of  directors 
against  liability  upon  a  particular  debt 
against  their  corporation  that  the  requisite 
report  be  filed  prior  to  the  existence  of  socb 
debt.  The  making  and  filing  of  a  report  is 
the  corporate  act  of  the  company.  Cbmetf 
V.  Boaeh,  101  N.  Y.  375,  2  Cent.  Rep.  8W. 
And,  after  the  corporation  has  ceased  to  exist, 
there  are  no  trustees  or  directors,  no  report 
can  legitimately  be  made  or  filed,  nor  can 
any  default  thereafter  arise  for  want  cf  it. 
The  default  in  that  respect  preceding  the  dis- 
solution continues  effectual  in  support  of  the 
remedy  to  charge  the  trustees  thereafter  upon 
a  liability  incurred  for  that  cause  by  them 
during  the  existence  of  the  corporation ;  anti 
such,  within  the  meaning  of  section  38.  is  a 
liability  incurred  by  the  officers  of  a  corpora- 
tion previous  to  its  dissolution.  The  present 
is  not  such  a  case.  And  therefore  no  support 
for  the  liability  of  the  defendants  for  the 
failure  to  file  a  report  is  brought  within  the 
statute. 

It  is  also  urged  that,  although  by  the  terms 
of  the  certificate  for  formation  of  the  corpora- 
tion its  term  of  duration  was  made  two 
yeais,  the  presumption  arose  from  tlie  fact 
that  a  report  was  made  and  filed  January  21. 
1886,  that  its  life  was  extended,  whiclt  could 
have  been  done  pursuant  to  the  statute  which 
provides  that :  **  Whenever  any  corporation 
organized  under  this  Act  has  fixed  the  dura- 
tion bf  its  corporate  existence  for  a  less  period 
than  fifty  years,  it  may  at  any  time  extend 
the  term  of  its  existence  beyond  the  time 
mentioned  in  the  original  certificate  of  in- 
corporation, by  the  consent  of  the  stock- 
holders owning  two  thirds  in  amount  of  the 
capital  stock  of  the  corporation,  in  and  by  & 
certificate  to  be  signed  by  such  stockholdera^* 
duly  acknowledged  or  proved  and  filed  in 
the  office  of  the  secretary  of  state.  Laws 
1875,  chap.  611,  g  29. 

While  It  may  l>e  difficult  to  account  for 
the  filing  of  the  report  in  18^6.  otherwise 
than  upon  the  assumption  by  the  officers  mak- 
ing it  that  the  corporation  was  then  in  exist- 
ence, the  fact  that  the  report  was  then  made 
did  not,  as  matter  of  law,  raise  the  presump- 
tion that  the  requisite  or  any  proceedings  for 
that  purpose  had  been  taken  to  extend  its 
life;  nor  does  it  appear  by  the  record  that 
such  question  was  specifically  raised  by  any 
request  to  find  or  otherwise  by  any  exception. 
And  the  same  may  be  said  of  the  suggestion 
of  estoppel  in  support  of  the  defendants'  li- 
ability. No  question  in  the  record  arises 
upon  either  of  those  propositions,  to  justify, 
on  this  review,  interference  with  the  conclu- 
sion of  the  court  below. 

It  follows  that  thejudgmerU  mtut  be  n^mei^ 

All  concur. 
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•I*   In  this  state  a  dog  haa  a  money 

'  valne  whiob  the  owner  may  recover  from  one 
wbo  wrongfully  and  unlawfully  kflto  bis  dog. 

2*  It  is  the  duty  of  the  owner  to  plaee 
upon  the  neck  of  his  dag  *'a  goad  and 
sufficient  coUar,  with  a  metallic  plate  there- 
on, on  which  shall  be  plainly  inscribed  the  name 
of  the  owner.**  If  a  dog  Is  found  running  at  large 
without  such  collar,  no  action  can  be  maintained 
for  killing  the  dog. 

8.  Where  a  do^  leaves  the  owner's  prem- 
ises* or  goes  upon  the  public  road,  no  one  hav- 
ing control  of  him  being  near,  he  is  running  at 
large,  within  the  meaning  of  the  statute. 

4.  A  doiT  that  persistently  assails  peo> 
pie  passing^  iXong  a  public  road  in  a 

threatening  manner  is  a  nuisance,  and  muy  be 
killed  by  any  person  so  assailed. 

(November  10. 189S.) 

I^^RROR  to  the  District  Court  for  Gage 
J  County  to  review  a  judgment  convictiDg 
defendant  "^of  unlawfully,  maliciously,  and 
willfully  killing  another's  dog.     Reversed. 

The  facts  are  stated  in  the  opiuion. 

Messrs.  Hardy  At  Wasson*  for  plaintiff 
in  error: 

l^ection  191,  Consol.  Statute,  provides  that 
*•  it  shall  be  lawtul  for  any  person  to  kill 
any  dos:  found  running  at  larfje  on  whose  neck 
th(-rc  is  no  collar,"  with  a  metallic  plate  there- 
on, on  which  the  name  of  the  dog's  owner  is 
not  plainly  inscribed. 

If  the  dog  was  at  sucb  a  distance  from  bis 
owner  that  be  could  not  exercise  control  over 
the  dog,  to  prevent  his  doing  mischief ,  then  be 
is  ••  running  at  large." 

Com,  V.  Doio,  10  Met  882. 

A  dog  is  running  at  large  if  unconfined  and 
unrestrained,  though  on  his  owner's  premises. 

WoolfY.  Vhalkei;  31  Conn.  121,81  Am.  Dec. 
175;  McAneany  v.  Jev^ett^  10  Allen,  151. 

When  a  dog  is  a  dangerous  and  unruly 
animal,  and  the  owner  knows  this,  and  yet 
permits  bim  to  run  at  large,  or  keeps  him  so 
neglisrently  that  be  escapes  from  confinement, 
tbe  killing  of  such  a  dog  is  justifiable  for  sucb 
a  dog  is  a  nuisance. 

Putman  ▼.  Payne,  18  Jobns.  812;  Muxtoell 
V.  Pnlmertoji,  21  Wend.  408. 

The  charge  is  for  willfully  and  maliciously 
destroying  **  personal  property  "  under  section 
109  of  Criminal  Code. 

The  shooting  of  a  dog  is  not  an  indictable 
offense. 

UniUd  States  v.  Gideon,  1  Minn.  292.  See 
Woolf  V.  Ohalker,  snpra;  Jemison  v.  8outh- 
foestern  Railroad,  75  Ga.  444.  58  Am.  Rep. 
477;  State  v.  Marshall,  18  Tex.  55. 

^Headnotes  by  Maxweix,  Ch,  J, 


Unless  tbe  offense  is  plainly  covered  in 
words  or  by  reasonable  implication  from  tbe 
statute  then  the  conviction  cannot  stand  for 
by  common  law  the  dog  was  of  no  intrinsic 
value,  and  it  was'  not  larceny  to  steal  bim, 
hence  there  was  no  destruction  of  property  of 
value. 

StaU  V.  Lymus,  26  Ohio  St.  400,  20  Am. 
Rep.  772;  Jemisan  v.  Southweatem  Railroad, 
supra, 

Mr.  Georg^e  H*  Hasting^s,  Atty-Gen., 
for  defendant  m  error: 

Tbe  phrase  '  running  at  large "  as  used  in 
our  statutes  is  defined  by  tbe  court  in  Burling- 
ton A  M.R.  R.  Co.  V.  Webb,  18  Neb.  220,  53 
Am.  Rep.  809,  in  which  the  court  says: 
*'  Stock  running  at  large  has  reference  to  stock 
under  the  control  of  no  person;  free  com- 
moners, as  it  is  sometimes  termed.  "  In 
view  of  this  language  it  certainly  cannot  be 
that  a  dog  within  eight  rods  of  his  master's 
bouse,  and  in  full  view,  can  be  said  to  be  run- 
ning at  large  within  tbe  meaning  of  the  statute. 

The  Legislature  undoubtedly  in  adopting 
this  statute  contemplated  that  at  jeast  some 
judgment  would  be  exercised  by  the  person 
before  killing  the  dog;  that  he  would  take 
some  step  to  ascertain  whether  tbe  dog  was 
licensed  and  collared  before  killing  bim,  and 
if  found  not  properly  licensed  and  collared, 
then  for  that  reason  and  that  alone,  he  should 
be  killed. 

Heisrodt  v.  Hackett,  84  Mich.  288,  22  Am. 
Rep.  529. 

Tbe  only  justification  there  could  have  been, 
under  the  circumstances  of  this  case  was  that 
there  was  actually  a  present  danger  that  the 
dog  would  injure  either  the  plaintiff  in  error 
or  bis  property,  and  it  is  not  sufficient  that  the 
dog  was  suspected  of  previous  misconduct,  or 
that  he  had  done  some  damage  in  tbe  past. 

Brent  v.  Kimball,  GO  III.  211,  14  Am.  Rep. 
35:  Vlery  v.  Jones,  81  111.  403;  Rost  v.  Mingues, 
64  N.  C.  44. 

Tbe  statute  under  which  this  action  was 
brought  declares  it  to  be  a  misdemeanor  for 
any  person  to  "  willfully  and  maliciously  de- 
stroy or  injure  personal  property  of  any  descrip- 
tion whatever  owned  by  any  person."  The 
only  question  raised  is,  t>oe&  a  aog  fall  within 
the  meaning  of  tbe  phrase,  "  any  personal 
property  of  any  description  whatever."  That 
dogs  are  included  in  the  meaning  of  this 
statute,  there  can  be  but  little  doubt. 

4  Bl.  Com.  236;  Hinckley  v.  Emerson,  4  Cow. 
851,  15  Am.  Dec.  383;  Parker  v.  MiseJ^  Ala. 
480,  62  Am.  Dec.  776;  Wheatley  v.  Harris,  4 
8 need,  468,  70  Am.  Dec.  258;  Harrington  v. 
Miles,  11  Ean.  480,  15  Am.  Rep.  855;  Vunlap 
V.  Snyder,  17  Barb.  561;  Brent  v.  Kimball,  W 
111.  211, 14  Am.  Rep.  35;  Uhlein  v.  Oromaek, 
109  Mass.  278. 

Maxwell,  Oh.  J,,  delivered  the  opinion  of 
the  court: 

1.  The  plaintiff  in  error  was  informed  against 
in  the  county  court  of  Ghige  county  because 
he  did  unlawfully,  maliciously,  and  willfully 


KoTB.— On  the  question  of  the  rifrbt  to  kill  an- 
other's dog,  see  Hubhard  v.  Preston,  16  L.  R.  A. 
249.  and  note,  90  Mich.  2SL    See  also,  on  the  same 
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subject,  Simmonds  v.  Holmes,  15  !«.  B.  A.  S68, 
61  Conn.  1;  Jenkins  v.  Ballant^ne  (Utah)  16  L.  B.  A. 
689:  Bowers  v.  Horan  Gftioh.)  posU  719, 


See  also  17  L.  R.  A.  773;  48  L.  R.   A.  95. 
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sboot  and  kill  a  certain  house  do«r,  the  prop- 
erty of  John  A.  Dobbs,  of  the  value  of  $150. 
He  was  fouud  guilty  in  tbe  county  court,  and 
appealed  to  tbe  district  court,  where  he  was 
again  found  guilty;  and  tbe  jury  also  found 
that  tbe  dog  was  of  tbe  value  of  $1,  and  the 
plaintiff  in  error  was  sentenced  to  five  days' 
imprisonment  in  the  county  jail,  and  to  pay  a 
fine  of  $2  and  the  costs.  The  prosecution  was 
instituted  under  section  109  of  the  Criminal 
Code,  which  is  as  follows:  "If  any  person 
shall  willfully  and  maliciously  injure  or  de- 
stroy to  any  amount  less  than  one  hundred 
dollars  any  personal  property  of  any  descrip- 
tion whatsoever,  or  any  building  or  other 
structure  of  any  kind,  owned  by  another  per- 
son, every  person  so  offending  shall  be  im- 
prisoned in  the  jail  of  the  proper  county  not 
exceeding  thirty  days,  and  shall,  moreover,  be 
fined  in  double  the  amount  of  the  damage  of 
the  property  injured  or  destroyed."  Section 
191,  Consol  Stat.,  provides:  "tt  shall  be  the 
duty  of  every  owner  or  owners  of  any  dog  or 
dogs  to  securely  place  upon  the  neck  of  such 
dog  or  dogs  a  good  and  sufficient  collar,  with 
a  metallic  plate  thereon,  on  which  shall  be 
plainly  inscribed  the  name  of  such  owner.  It 
shall  be  lawful  for  any  person  to  kill  any  dog 
found  running  at  large,  on  whose  neck  there 
is  no  collar  as  aforesaid,  and  no  action  shall 
be  maintained  for  such  killing."  Section  192: 
"Every  person  who  shall  harbor  about  his  or 
her  premises  a  coUarlcss  dog  for  the  space  of 
ten  aays  shall  be  taken  and  held  as  the  owner, 
and  shall  be  liable  for  all  damages  which  such 
dog  shall  commit."  Section  198:  "The  owner 
or  owners  of  any  dog  or  dogs  who  shall  per- 
mit the  same  to  run  at  large  for  ten  days  after 
this  Act  shall  take  effect  without  such  collar  as 
hereinbefore  described  being  securely  placed 
upon  the  neck  of  such  dog  or  dogs,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  fined  in 
any  sum  not  exceeding  twenty-five  dollars, 
wnich,  when  collected,  shall  be  paid  to  the 
county  treasurer  for  the  benefit  of  the  school 
fund  of  the  counter  in  which  the  fine  was  im- 
posed." The  testimony  shows  that  Mr.  Dohbs' 
house  was  about  100  feet  from  the  public  road; 
that  there  was  no  fence  between  tbe  bouse  and 
the  road;  that  the  dog  was  in  the  habit  of  run- 
ning out  on  the  road  when  persons  or  teams 
were  passing,  and  harking  furiously;  that  he 
had  run  out  in  a  belligerent  manner  nearly 
every  time  that  the  plaintiff  in  error  had 
passed  along  the  road,  and  at  one  time  fright- 
ened the  horses  when  his  wife  was  driving. 
All  the  witnesses  agree  that  the  dog  was  in  the 
habit  of  going  on  the  road  and  barking  in  a 
threatening  manner  at  teams  or  persons  as  tbe^ 
passed.  Other  witnesses  testify  that  their 
horses  had  been  frightened  by  the  dog.  Jacob 
Dell,  a  witness  called  by  the  defendant,  testi- 
fied: **Qwstion.  Didvou  know  John  Dobbs' 
dog?  Answer,  Yes,  sir.  Q,  The  one  that  wss 
shot?  A,  Yes,  sir.  Q.  Tell  what  you  know 
about  his  attacking  you  going  by  there.  A, 
Well,  when  I  came  past  with  a  team  he  nearly 
always  came  out  in  a  vicious,  severe  manner, 
just  as  thouffh  he  intended  to  eat  something 
up  if  he  Gomd  get  hold  of  it  first.  My  team 
isn't  easily  scared.  He  didn't  scare  the  team 
very  much.  He  always  tackled  me  when  I 
went  by  on  foot.     He  came  out  very  savagelv. 
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He  came  out  within  three  or  four  feet  of  me, 
I  knew  the  do^  was  going  to  bite  me.  I  tuned 
around  and  kicked  at  him.  He  barked  and 
growled.  He  is  as  cross  as  any  dog  I  had  to 
encounter.  He  followed  me  three  or  four  rods, 
and  then  be  turned  back.  Q.  Did  he  put  you 
in  fear?  .  .  .  State  what  effect  this  attack 
had  upon  vou  and  your  mind  at  this  particular 
time.  I  allude  to  tbe  time  of  the  attack.  A. 
1  don't  know  that  it  had  any  effect,  only  that 
it  scared  me.  Q.  What  were  you  scared 
about?  A.  I  was  afraid  he  was  going  to  bite 
me."  Other  witnesses  testify  to  substantiHlly 
the  same  facts.  The  testimony  also  sbovs 
that  the  dog  came  out  on  the  road  when  tbe 
plaintiff  in  error  was  passing  that  place,  and 
commenced  barking  in  a  hostile  manner, where- 
upon the  plaintiff  in  error  shot  and  killed  the 
dog. 

The  first  objection  is  that  a  dog  has  no  valne, 
and  therefore  a  prosecution  will  not  lie  under 
the  statute  in  question.  We  think  differently, 
however.  A  dog  is  property,  and  no  one  onn 
destroy  it  maliciously  without  making  himself 
liable.  Harrington  v.  Miles,  11  Kan.  480,  15 
Am.  Rep.  856;  Hinckley  v.  Emerson,  4  Cow. 
851,  5  Am.  Dec.  8b3;  Uhlein  v.  Cromaek,  109 
Mass.  278;  Btent  v.  KimbaU,  60  111.  211,  U 
Am.  Rep.  85.  The  first  objection,  therefore, 
is  untenable. 

2.  The  design  of  tbe  statute  is  that  all  dogs 
shall  wear  collars,  so  that  it  shall  be  known 
who  the  owners  are.  If  a  dog  is  found  on  tbe 
public  road  without  a  collar,  and  away  from 
his  owner  or  the  person  having  charge  of  him, 
the  statute,  in  effect,  authorizes  tbe  destruction 
of  the  dog.  But  it  is  said  the  dog  was 
not  running  at  large  when  he  was  killed.  Tbe 
words  "running  at  large,"  in  the  connection  in 
which  thev  are  used,  mean  running  on  the 
public  roaa,  or  off  from  the  owner's  premises, 
without  any  person  claiming  an  interest  in  the 
doff  being  near  at  hand. 

In  Com.  V.  Doto,  10  Met.  882,  it  was  held 
that  a  dog  is  going  at  large  in'  a  town  if  he  is 
loose  and  following  the  person  who  has  charge 
of  him  at  such  a  distance  that  .he  cannot  exer- 
cise control  over  tbe  dog.  In  McAneanyv. 
Jewett,  10  Allen,  161,  tbe  dog  was  on  tbe 
owner's  premises,  disturbing  no  one,  when 
the  defendant  entered  thereon,  and  shot  tbe 
dog,  and  it  was  held  that  the  do?  was  not  at 
large.  In  Loomi^  v.  Terry,  17  Wend.  496,  81 
Am.  Dec.  806.  it  was  held  that  if  a  person  per- 
mit a  mischievous  dog  to  run  at  lar^  on  his 
premises,  and  a  person  is  bitten  by  him  in  tbe 
day-time,  the  owner  will  be  liable  for  the  dam- 
ages, although  the  person  injured  was  tres^ss- 
ing  on  the  ground  of  the  owner  at  the  time. 
It  IS  made  the  duty  of  the  owner  to  put  a  collar 
on  the  dog,  so  that  his  ownership  may  be 
known.  If  he  fails  to  do  so,  and  his  dog  is  killed 
off  from  the  owner's  premises,  there  can  be  no 
recovery. 

8.  Toe  testimony  would  warrant  the  jury 
in  finding  that  the  dog  was  in  the  constant 
habit  of  attacking  people  passing  along  tbe 
public  road,  and  therefore  was  a  nuisance, 
and  justified  any  person  assaulting  and  killing 
him.  An  attempt  was  made  to  show  that 
other  dogs  attacked  people  In  passing  along 
tbe  road& 

Even  if  proved,  it  would  not  aid  this  case. 
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MaxweU  v.  Balmerton,  21  Wend.  406.  In  the 
cafie  cited,  Chi^  Justice  Nelson  says:  **If  the 
dog  be  in  fact  ferocious,  at  large,  and  a  terror 
to  the  neighborhood,  the  poblus  would  be  jus- 
tified in  dispatching  him  at  once."  The  same 
statement  had previousl  v  been  made  in  Putnam 
▼.  Payne,  18  «rohnB.  812.  and  is  no  doubt  the 
law.  No  person  has  a  right  to  keep  a  dog  that 
persistently  assails  travelers  passing  peaceably 


along  the  public  road,  and  the  fact  that  many 
persons  permit  their  dogs  to  do  so  does  not 
justify  the  practice.  In  any  view  of  the  case, 
iherefore,  the  judgment  cannot  he  sustained. 

The  judgment  U  reversed,  and  the  cause  re- 
manded to  the  district  court  for  further  pro- 
ceedings. 

The  other  Judges  concur. 


MICHIGAN  SUPREME  COURT. 


Rensselaer  BOWERS 

John  HORAN,  Appi. 

I Mich. ) 

!•  A  maa  is  not  Jvstifled  in  fcpiin»*y  his 
neiflfhbor's  valnkble  dogr  <>f  which  he  has 
never  made  complaint  although  knowlnfir  the 
owner  merely  because  the  dogr  barked  around 
his  house  at  niflrbt  and  chased  cats  into  the  trees 
and  bad  left  tracks  on  hJs  freshly  painted  porch 
and  liad  ooce  been  found  in  his  hen  house  In 
wbich  he  did  no  damage,  except  perhaps  to 
break  one  egg, 

8.  Farmers  who  know  the  Talae  of  a 
shepherd  dog  which  is  chiefly  valuable 
fbr  his  ability  to  herd  cattle  and  horses 
can  give  their  opinions  as  to  the  value  without 
showing  that  the  dog  has  a  marketable  value  on 
account  of  his  breed  or  peculiar  qualities  wbich 
make  him  salable  at  some  approximately  regular 
price. 

(November  4, 18B2L) 

Ij^RROR  to  tbe  Circuit  Court  for  Wayne 
J  County  to  review  a  Judgment  in  favor  of 
plaintiff  in  an  action  brougnt  to  recover  the 
value  of  plaintift 's  dog  which  defendant  was 
alleged  to  have  unlawfully  killed.     Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  Julian  6.  Dickinson,  with  Mr, 
Frank  H.  Ratter,  for  appellant. 

Mr.  James  H.  Pound,  with  Mr.  John 
F.  Cnllen*  for  appellee. 

Orantv  J,,  delivered  the  opinion  of  the 
court: 

Defendant  shot  the  plaintiff's  dog.  Plaintiff 
brought  suit  in  justice's  court,  and  recovered 
verdict  and  ludgment  for  $50.  Defendant 
appealed  to  the  circuit  court,  where  another 
juW  gave  him  a  verdict  for  the  same  amount, 
and  the  defendant  appealed  to  this  court. 
The  court  below  instructed  the  Jury  that  the 
defendant  was  not  justified  in  killing  the  dog, 
and  that  the  only  question  for  them  to  deter' 
mine  was  the  value  of  the  dog. 

1.  The  charge  was  correct.  The  defendant, 
one  morning,  saw  the  dog  in  front  of  his  house, 
and  found  that  he  had  left  some  tracks  on  his 
freshly  painted  porch.  He  thereupon  procured 
his  gun  and  shot  the  doe.  Defendant's  wife 
testified  that  one  night  she  found  the  dog  in 


the  hen  house;  but  no  damage  was  done,  ex* 
cept  that  the  next  morning  she  found  one  egg 
broken.  The  only  other  justification  offerea 
for  killing  the  dog  was  that  he  came  around 
defendant's  house  at  night,  chased  cats  into 
the  trees  and  barked.  Defendant  knew  that 
plaintiff  owned  the  dog,  but  never  informed 
him  that  the  dog  gave  him  any  annoyance. 
The  law  does  not  justify  one  in  killing  his 
neighbor's  valuable  dog  under  these  circum- 
stances.  It  might  as  well  be  contended  that  it 
is  justifiable  for  one  to  shoot  a  neighbor's  horse 
because  he  is  in  the  habit  of  breaking  into  his 
inclosure,  or  making  a  noise  around  his  house 
at  night. 

2.  The  dog  was  a  shepherd  dog,  and  was 
chiefly  valuable  for  his  ability  to  herd  cattle 
and  horses.    The    plaintiff   testified   to   the 
characteristics  and  qualities  of  the  dog,  and 
his  ability  to  herd  cattle  and  horsea     Several 
other  witnesses  also  testified  as  to  their  knowl- 
edge of  the  dog,  and  what  they  had  seen  him 
do.    These  witnesses  were  all  farmers,  and  of 
course  knew  the  value  of   such  a  dog  to  a 
farmer  who  kept  stock.    These  witnesses  were 
permitted,  under   objection,  to  testify  to  the 
value  of  the  dog.    It  is  insisted  by  the  defend- 
ant that  this  was  not  a  case  for  an  expression 
of  the  opinion  or  the  judgment  of  witnesses 
as  to  value,  and  that  the  value  of  a  dog  can  be 
shown  only  by  giving  testimony  of  his  quali- 
ties; and  that  the  jury  must  make  their  esti- 
mate from  such  testimony,  unless  it  be  shown 
that  the  dog  in  question  possesses  a  marketable 
value,  from  the  fact  that  he  belongs  to  some  pe- 
culiar b.reed,  or  that  he  possesses  some  peculiar 
qualities  which  render  him  salable  at  some 
approximately  regular  price.    To  sustain  this 
doctrine,  defendant's   counsel   cites  Dunlap 
V.  Snyder,  17  Barb.  561;  Brotonv.  Hoburaer, 
52  Barb.  15;  Smith  v.  QruuxM,  15  Hun,  273. 
These  cases  expressly  overrule  the  case  of 
Brill  V.   Flagler,  23  Wend.  806.     We  cannot 
concur  in  the  doctrine  of  these  cases.     It  is  not 
necessary  that  personal  property  must  have  a 
market  value  in  order  to  render  such  opinions 
competent.    The  value  of  a  horse   depends 
upon  his  qualities  for  farming,  or  trotting,  or 
familv  use,  or  for  many  other  kinds  of  work. 
Clearly,  jurors  who  were  not  farmers  would 
not  be  competent  to  determine  the  value  of  a 
farm  horse  simply  from  a  description  of  the 
horse,  statements  of  the  work  he  will  do,  and 
the  qualities  he  possesses.    No  doctrine  is  bet- 


Mors.— See  on  the  question  of  the  ri^bt  to  kill 
another*!  doer  the  preoediner  case  of  Nehr  v.  State, 
anU^  771;  also  Hubbard  v.  Preston,  15  L.  R.  A.  249. 
17L.R.A. 


and  note,  90  Mich.  2S1:  Simmouds  v.  flolmee,  15  L.  R. 
A.  258, 61  Oonn.  1;  Jenkins  v.  Ballantyne  (Utah»  16 1* 
R.A.689. 


fiee  also  17  L.  R.  A.  771;  48  L.  R.   A.  95. 
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ter  settled  tbao  that  in  such  case  the  evidence 
of  farmers,  who  know  the  value  of  such 
horses,  is  competent  to  aid  the  jury  in  deter- 
mining the  value.  This  principle  applies  with 
equal  force  to  the  case  of  a  shepherd  dog, 
whose  value,  like  that  of  a  horse,  depends 
upon  his  qualities.    One  may  testify  to  the 


value  of  land,  although  it  has  no   markpt 
value.     Si.  Louis,  K,  dt  A.  B,  Oo.  v.  Chif  - 
man,  38  Kan.  807. 
Judgment  affirmed. 

Dorand,  J.,  did  not  sit.    The  other  Jus* 
tices  concurred. 


ILLINOIS  SUPREME  COURT. 


Darius  EUEHNEB  €t  al.,  Appts., 

9. 

City  of  FREEPORT. 


I. 


m. 


!•  A  city  or  TilUtse  cannot  eombiae 
■pedal  tazatton  and  special  aaaeae- 
ment  in  makln^f  a  ■*»*yi*>  improvement 

under  an  looorporaUon  Aot  wbioh  srlves  power 
to  make  **  local  improyements  by  special  Bssess- 
ment  or  by  special  taxation  or  both  of  oontiffu- 
ous  property  or  by  sreneral  taxation  or  otherwise 
as  they  shaU  by  ordinance  pre8orit)e,**  and  in  the 
following  section  requires  the  ordinance  to  ^pre- 
scribe whether  the  same  shall  be  made  by  special 
asBeflsment  or  by  special  taxation  of  oontlAruoas 
property  or  general  taxation  or  both,**  at  least 
under  a  Constitution  which  prescribes  a  general 
rule  of  uniformity  with  an  exception  that  local 
improvements  may  be  authorized  by  ^' special 
assessment,  or  by  special  taxation  of  contiguous 
property,  or  otherwise.** 

8.  A  railroad  in  a  street  may  be  made 
subject  to  a  special  tax  for  a  street  Im- 
provement. 

8*  The  reqoirement  that  an  <M*dinance 
Ibr  an  improwement  to  be  paid  fbr  by 
special  taxation  must  state  the  sum 
or  give  the  data  by  wliicb  the  amount  can  be 
fixed  is  not  complied  with  by  an  ordinance  which 
provides  for  a  special  tax  to  raise  a  balance  left 
after  deducting  benefits  which  must  be  assessed 
by  a  body  oyer  which  the  city  council  has  no 
oontroL 

(October  31, 1802.) 

APPEAL  by  objectors  from  a  Judgment  of 
the  Stephenson  County  Court  confirming 
the  report  of  commissioners  who  had  been  ap- 
pointed to  assess  the  cost  of  a  street  improve- 
ment.   Reverted. 

Statement  by  Shope,  J.: 

The  city  council  of  the  city  of  Freeport 

fiassed  an  ordinance  providing  for  the  grad- 
ng,  curbing,  and  paving  of  parts  of  certain 
streets  of  the  city.  The  cost  of  making  the 
contemplated  improvement  was  provided  for 
by  the  third  section  of  the  ordinance,  as  fol- 
lows: **Sec.  8.  That  the  cost  of  the  local 
improvement  contemplated  by  this  ordinance, 
together  with  the  cost  of  making,  levying, 
anci  collecting  the  cost  of  such  local  im- 
provement, shall  be  made  and  paid  as  fol- 
lows :  The  city  of  Freeport  shall  pay  from 
and  out  of  its  general  fund  appropriated  for 
street  improvement  purposes  the  entire  cost 


of  the  new  curbing  (exclusive  of  setting  the 
same)  which  is  by  this  ordinance  ordered 
placed  along  the  line  of  such  local  improve- 
ment, and  shall  also  pay  from  and  out  of  its 
general  fund  appropriated  for  street  improve 
ment  purposes  the  entire  cost  of  the  improve- 
ment of  the  space  or  spaces  included  within 
the  intersections  of  those  parts  of  the  afore- 
said streets  hereby  orderea  to  be  improved, 
including  therein  the  cost  of  the  improvement 
of  that  part  of  Stephenson  street  included 
within  the  lines  of  Second  street,  produced 
to  the  center  line  of  said  Stephenson  street, 
and  Including  also  the  cost  of  the  improve- 
ment of  that  part  of  Taylor  avenue  included 
within  the  lines  of  Third  street,  prodnceil 
to  the  center  lines  of  Taylor  avenue ;  and  by 
a  special  assessment  of  the  property,  fran- 
chise, and  right  of  occupancy  of  the  Freeport 
Street  Railway  Company  to  the  extent  that 
such  property,  franchise,  and  right  of  occu- 

I^ancy  will  be  specially  benefited  by  said 
ocal  improvement,  and  the  residue  and  re- 
mainder of  the  entire  cost  of  said  local  im- 
provement, (except  the  cost  of  new  curbing, ) 
including  the  cost  of  setting  such  oew  curb- 
ing and  the  cost  of  making,  levying,  and 
collecting  the  cost  of  said  local  improvement 
contem[)lated  hereby,  shall  be  made  and  paid 
by  special  taxation  of  the  lots,  parts  of  lota, 
tracts  of  land,  and  real  estate  abutting  upon 
and  contiguous  to  each  line  of  said  Taylor 
avenue  from  the  westerly  line  of  the  main 
track  in  the  right  of  way  of  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company  to 
its  i Intersection  with  Stephenson  street,  and 
upon  each  line  of  Stephenson  street  between 
Taylor  avenue  and  the  easterly  line  of  Wal- 
nut street,  and  upon  each  line  of  said  Galena 
street  between  the  westerly  line  of  the  right 
of  way  of  the  Chicago  &  IS orth western  Rail- 
way Company  and  the  easterly  line  of  Wal- 
nut street,  and  upon  each  line  of  all  those 
portions  of  Liberty,  Adams,  Mechanic, 
Chicago,  Van  Buren  streets  and  Galena  ave- 
nue which  lie  between  the  lines  of  said 
Stephenson  and  Galena  streets,  and  for  the 
foregoing  purpose  a  special  assessment  of  the 
amount  to  be  paid  by  general  taxation,  and 
of  said  special  benefits,  and  of  said  special 
tax,  is  hereby  ordered  to  be  made  in  the 
manner  following:  The  entire  cost  of  the 
improvement  of  the  space  or  spaces  included 
within  the  intersections  of  those  parts  of 
streets  herein  ordered  to  be  improved  and  in- 
cluding the  cost  of  improving  that  part  of 
Stephenson  street  included  within  the  line9 
of  Second  street,  produced  to  the  center  line 


NOTB.— The  above  case  makes  an  important  addi-  I  taxes  and  aasesaments.  and  develops  a  new  phaa» 
tion  to  the  recent  decisions  as  to  the  validity  of  I  of  the  law  on  that  subject. 

17L.R.  A. 
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«f  the  aforesaid  Stephenson  street,  and  in- 
cluding also  the  costs  of  the  improvement  of 
that  i^art  of  Tavlor  avenue  included  within 
the  lines  of  Third  street,  produced  to  the 
center  line  of  Taylor  avenue,  and  the  cost  of 
All  material  to  be  used  for  curbing  in  such 
Iniprovement,  shall  be  assessed  against  ihe 
city  of  Freeport  as  the  amount  to  be  paid 
from  and  out  of  its  general  fund  appropriated 
for  street  improvement  purposes;  and  the 
property,  franchise,  and  right  of  occupancy 
of  said  Freeport  Street  Railway  Company 
shall  be  assessed  to  the  extent  that  the  same 
will  be  specially  benefited  by  said  local  im- 
provement, and  said  special  tax  to  meet  the 
residue  and  remainder  of  the  entire  cost  of 
such  local  improvement,  (except  the^  cost  of 
new  curbing,)  including  the  cost  of* setting 
curb  stones  and  of  making,  levying,  and  col- 
lecting the  cost  of  said  local  improvement, 
shall  be  levied  upon  the  lots,  part  of  lots, 
tracts  of  land,  and  real  estate  hereby  spe- 
cially taxed,  in  such  manner  that  the  portion 
of  the  cost  to  be  assessed  thereon  shall  be 
borne  hj  said  property  and  real  estate  in  the 
proportion  the  respective  frontages  thereof  of 
the  said  lots,  parts  of  lots,  tracks  of  land, 
and  real  estate  on  those  parts  of  said  streets 
hereinbefore  ordered  to  be  improved,  be  to 
the  entire  frontage  on  said  local  improve- 
ment, exclusive  of  said  street  intersections." 
By  that  ordinance,  and  an  ordinance  sub- 
sequently passed,  amendatory  of  the  former, 
a  committee  of  the  council  was  appointed  as 
commissioners  to  make  and  report  an  estimate 
of  the  total  cost  of  such  improvement,  and 
it  was  provided  that  upon  approval  thereof 
by  the  city  council  the  city  attorney  should 
file  in  the  court  a  petition  ^'for  proceedings 
to  make  the  general  tax  aforesaid,  and  the 
special  assessment  aforesaid,  and  the  special 
tax  aforesaid,  according  to  law."  The  com- 
missioners appointed  made  and  returned  an 
estimate  of  total  cc-ut,  includinfi^  expense  of 
collection,  as  being  the  sum  of  $49, 692. 50, 
which  was  approved.  Thereupon  the  peti- 
tion in  this  case  was  filed  in  the  county  court, 
reciting  the  original  and  amendatory  ordi- 
nances,, the  report  of  said  commissioners,  and 
praying  that  assessment  be  made  conformable 
to  said  ordinance,  etc.,  and  for  the  appoint- 
ment of  commissioners,  etc.  The  court  ap- 
pointed commissioners,  who,  after  taking  the 
fequired  oath,  made  and  returned  into  court 
their  report,  denominated  an  **  assessment 
roll,"  in  the  certificate  tu  which  occurs  the 
following :  "That  they  examined  the  local- 
ity where  said  improvement  was  to  be  made, 
and  that  portion  of  the  property  of  said 
Freeport  Street  Railway  Company  which 
will  be  specially  benefited  thereby,  and  did 
estimate  what  proportion  of  the  total  esti- 
mated cost  of  said  improvement  would  be  of 
benefit  to  the  property,  franchise,  and  right 
of  occupancy  of  said  company,  which  they 
estimated  and  assessed  at  three  hundred  and 
eighty-eight  dollars;  that  they  calculated 
the  proportion  of  the  total  estimated  cost  of 
said  improvement  assumed  by  said  city 
.  •  .  and  found  said  proportion  of  said 
cost  to  amount  to  ten  thousand  eight  hun- 
dred fifty-four  50-100  dollars,  and  assessed 
«aid  sum  against  said  city  of  Freeport ;  that 

17  L.  R  A. 


they  therefore  deducted  from  the  total  esti- 
mated cost  of  said  improvement  to  wit,  forty- 
nine  thousand  six  hundred  ninety -two  80-100 
dollars,  said  sums  so  assessed  against  said 
street  railway  company  and  said  city  of  Free- 
port  and  apportioned  the  remainder  of  said 
estimated  cost,  to  wit,  thirty-eight  thousand, 
four  hundred  forty-nine  80-100  dollars, 
among,  and  assessea  the  same  against,  the 
said  several  tracts  and  parcels  of  land  front- 
ing upon  said  improvement,  in  the  propor- 
tion which  the  respective  frontage  of  each 
tract  upon  said  improvement  bears  to  the  en- 
tire frontage  upon  said  improvement,  exclu- 
sive of  said  intersections."  Upon  return 
thereof  appellants  appeared,  and  filed  nu- 
merous objections  to  its  confirmation  by  the 
court  of  which  it  is  important  to  here  notice 
only  the  following :  (1)  Because  the  ordi- 
nance provided  for  raising  the  cost  of  the 
improvement  by  general  taxation,  by  special 
assessment,  and  by  special  taxation, — a  com- 
bination of  three  methods  which  could  not 
be  legally  adopted  in  the  same  ordinance  for 
the  same  improvement.  (2)  Because  the  city 
council  did  not  in  the  ordinance,  or  in  any 
way,  determine  and  fix  the  sum  to  be  assessed 
as  a  special  tax  or  give  any  data  by  which 
said  sum  could  be  legally  determined  or  fixed 
by  the  commissioners.  The  objections  were 
severally  overruled,  and  judgment  of  con- 
firmation entered,  from  which  this  appeal  is 
prosecuted. 

Messrs.  Michael  Stoskopf^  James  S« 
Cochran,  and  H,  C.  Hyde,  for  appellants: 

An  ordinance  providing  for  raising  any  por- 
tion of  the  cost  of  a  local  improvement  by 
special  taxation  must  fix  the  amount  to  be  thus 
raised,  or  give  the  data  by  which  the  commis- 
sioners can  fix  it. 

Sterling  v.  Oalt,  4  West.  Rep.  124,  117  DL 
11;  Oreen  v.  SpringjUU,  180  Bl.  515. 

In  case  of  special  taxation  for  a  local  im- 
provement by  an  incorporated  city,  the  munic- 
ipal authoriiies  alone  have  the  authority  and 
power  to  determine  and  fix  the  amount  to  be 
so  levied,  and  they  cannot  delegate  to  the  com- 
missioners to  be  appointed  by  the  county  court, 
any  discretion  as  to  the  amount  to  be  so  levied. 
In  such  case,  all  the  commissioners  can  legally 
do  is  to  distribute  the  amount  of  the  tax 
ordered,  over  the  property  to  be  taxed,  in  the 
manner  directed  by  the  municipal  authorities. 

Enos  V.  Sprivgfleld,  118  Bl.  65.  See  also 
lUinois  Cent,  E.  Co.  v.  Decatur,  1  L.  R  A. 
613, 126  Bl.  92. 

Messrs,  J.  H.  Steams,  M*  Marvin,  and 
James  I.  Neff,  for  appellee: 

The  Constitution  of  1870,  art.  9,  §  9,  pro- 
vides that  the  General  Assembly  may  vest  the 
corporate  authorities  of  cities,  towns,  and 
villages,  with  power  to  make  local  improve- 
ments by  special  assessment,  or  by  special  tax- 
ation of  contiguous  property,  or  otherwise. 

In  White  v.  People,  94  III.  604,  ihe  court 
says,  on  page  617:  **  The  framers  of  the  Con- 
stitution of  1870  thought  it  proper  that  the 
General  Assembly  should  not  be  hampered  in 
this  respect  as  they  before  had  been,  and  so 
left  out  the  former  restrictive  provision  of  uni- 
formity in  all  municipal  taxation,  and  adopted 
the  broad  provision  that  the  (General  Assembly 
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might  yert  the  corporate  authorities  of  cities, 
towns,  and  villages  with  power  to  make  local 
improvements  oy  special  assessment  or  by 
special  taxation  of  contiguous  property,  or 
otherwise,  thus  prescribing  no  rule  whatever 
upon  the  subject,  but  placing  the  matter  wholly 
under  the  control  of  the  General  Assembly 
that  that  body  miffht  from  time  to  time  enact 
such  laws  upon  the  subject  as  the  interest  of 
towns  and  cities  throughout  the  state  might 
require.** 

tinder  ttis  power  the  General  Assembly 
enacted  (111.  Rev.  Stat.  chap.  84,  art.  9,  §  1} 
"that  the  corporate  authorities  of  cities  and 
villages  are  hereby  vested  with  power  to  make 
local  improvements  by  special  assessment,  or 
by  special  taxation,  or  both,  of  contiguous 
property,  or  general  taxation  or  otherwise  as 
they  shall  by  oidinanoe  prescribe."  In  Fakh 
T.  hiopU,  99  111.  187,  it  is  held  that  this  Act  is 
no  broader  than  the  Constitution  and  is  not  in 
conflict  with  It. 

The  combination  of  general  taxation  with 
any  of  the  other  methods  of  paying  for  local 
improvements  does  not  rest  upon  express  stat- 
utory authorization,  unless  under  the  general 
phrase,  '*  or  otherwise."  The  right  to  combine 
It  with  either  special  assessment  or  special  tax- 
ation has  been,  however,  repeatedly  recog- 
nized. 

PiopU  T.  Sktrman,  88  HI.  185. 

The  statute  gives  to  the  city  the  right  to 
raise  the  whole  cost  of  an  improventent  by 
special  assessment  and  special  taxation  jointly. 
Should  it  determine  so  to  do,  the  amount  of 
the  special  assessment  lying  in  the  estimate 
of  the  commissioners,  the  amount  of  the 
special  tax  must  be  fixed  by  them,  for 
there  is  no  third  fund.  The  two  parts  make 
up  the  whole,  and  the  power  to  determine 
either  involves  the  power  to  determine  both. 

Even  if  the  power  to  fix  the  amount  of  a  tax 
to  be  levied  were  strictly  a  legislative  power, 
the  law  permits  Its  delegation  when  properly 
authorial. 

1  DiU.  Mun.  Corp.  %  W,  note  4;  d  Dill. 
Hun.  Corp.  §  779. 

The  power  to  apportion  a  tax  between  the 
public  and  property  owners  is  legislative. 

Cooley,  Taxn.  pp.  687,  688. 

Tet  our  statute  expressly  authorizes  court 
commissioners  to  do  this. 

HI.  Rev.  Stat  chap.  24,  §  189. 

When  the  city  has  not  forestalled  them  by 
exercising  its  option  to  make  such  apportion- 
ment, such  action  by  the  commissioners  is  not 
only  legal  but  conclusive. 

Ora'itf&rd  t.  FwfU,  82  Dl  557;  Sterling  t. 
Gait,  4  West  Rep.  124.  117  lU.  15;  Lake  v. 
Decaiw,  91  lU.  596. 

But  the  power  to  fix  the  amount  to  be  raised 
by  a  tax  is  not  strictly  and  solelv  a  legislative 
power.  The  Legislature  may  directly  fix  the 
amount  itself,  or  it  may  fix  a  rule  and  au- 
thorize administrative  officers  to  follow  out 
that  rule. 

Cooley,  Taxn.  2d  ed.  p.  61;  Porter  v.  Eoeh- 
ford,  RLdf  St.  L.  R  Oo.  76  HI.  661. 

In  a  case  of  special  taxation  the  question  of 
benefits  does  not  necessarily  arise,  though  it 
may.  The  council  may  say,  "Assess  the 
whole  cost— or  any  definite  proportion  of  the 
cost — on  the  proper^,"  or  it  may  say,  '*  The 
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public  will  pay  so  much.  Assess  the  remaindet 
of  the  cost  on  the  property." 

Enoi  V.  Springfield,  118  111.  65. 

Or  it  may  say,  as  in  the  case  of  a  special 
assessment,  "Assess  the  contiguous  propertv 
and  amount  equal  to  the  special  benefits  ii  wiQ 
receive,  to  be  ascertained  by  the  commission- 
ers, and  the  balance  the  public  will  pay." 

Sterling  v.  0<ilt,  tupra. 

This  latter  case  is  practically  decisive  of  the 
points  covered  by  these  objections  since  it 
clearly  says  that  the  amount  of  the  special  tax 
may  be  left  to  the  estimate  of  the  commissioii- 
ers  directly. 

The  statute  prpvides  for  the  ascertainmeot  of 
such  cost  after  the  passage  of  the  ordinance, 
viz.,  by  a  committee. 

Qreefi  v.  Springfield,  180  HI.  616. 

Shope*  /.,  delivered  the  opinion  of  the 
court: 

The  city  of  Freeport  is  organized  under  ih» 
general  law  for  the  incorporation  of  cities 
and  villages,  (Rev.  Stat.  chap.  24,)  and  is 
invested  with  the  power  therein  prescribed. 
The  question  presented  by  this  record,  and 
regarded  as  controlling,  is  whether  a  city  or 
village,  under  that  Act,  may  combine,  in 
making  a  single  improvement,  special  tax- 
ation, and  special  assessment  Section  1, 
art.  9,  of  the  General  Incorporation  Act  con- 
fers power  upon  the  corporate  authorities  of 
cities  and  villages  to  make  **  local  improve- 
ments by  special  assessment  or  by  special 
taxation,  or  both,  of  contiguous  property, 
or  bv  general  taxation,  or  otherwise,  as  they 
shall  by  ordinance  prescribe."  The  next 
section  requires  that  the  ordinance  providing 
for  making  the  improvement  shall  ''prescribe 
whether  the  same  shall  be  made  by  special 
assessment,  or  by  special  taxation  of  contig- 
uous property,  or  general  taxation,  or  both.*^ 
It  is  conceded,  as  it  must  be,  that  the  power 
of  the  city  is  measured  by  this  legislative 
grant,  and  it  therefore  becomes  important  to 
ascertain  the  legislative  intent,  and  whether 
the  power  claimed  has  been  conferred.  By 
the  Constitution  of  1870  of  this  state  the  rule 
of  uniformity  in  the  imposition  o/  taxc* 
theretofore  existing  (Const  1848,  art.  9,  §§2, 
5 ;  Chicago  v.  Lamed,  84  111.  208 ;  Ottaica  v. 
Spencer,  40  111.  211)  was  retained,  and  again 
promulgated,  (sec.  1,  art.  9,)  with  the  ex- 
ception contained  in  section  9  of  article  9, 
as  follows:  ''The  General  Assembly  may 
vest  the  corporate  authorities  of  cities,  towns, 
and  villages  with  power  to  make  local  im- 
provements by  special  assessment,  or  by 
special  taxation  of  contiguous  property,  or 
otherwise.  For  all  other  corporate  purposes 
all  municipal  corporations  may  be  vested 
with  authority  to  assess  and  collect  taxes, 
but  such  taxes  shall  be  uniform  in  respect  to 
persons  and  property  within  the  Jurisdiction 
of  the  body  imposing  the  same.*  The  ijro- 
vision  giving  the  right  to  vest  in  cities, 
towns,  and  villages  the  power  to  make  locii> 
imorovements  by  special  assessment  or  spe- 
cial taxation  being  an  exception  to  the  gen- 
eral rule  and  policy  of  the  state  and  dominant 
principle  of  the  Constitution  in  respect  of 
taxation,  ought  not  to  be  extended  beyond  th» 
clear  import  of   the   language  employed.- 
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WOmmY,  Sanitary  DiH,  Tnuteet,  188111.  448. 
The  twc^odes  specifically  mentioned  are,  as 
Bald  in  Sterling  y.  QaU,  117  111.  18,  4  West. 
Xep.  124,  governed  by  radically  different 
principles,  and  while,  by  the  statute  subse- 
quently passed,  the  machinery  for  the  impo- 
sition of  special  taxation  is  to  be  the  same  as 
that  for  making  special  assessments,  so  far  as 
applicable,  yet  the  evident  object  was  to  pro- 
vide two  distinct  modes  by  which  local  im- 
provements mi^ht  be  made, — one  by  special 
assessment,  which  might  be  upon  all  prop- 
erty benefited,  the  other  by  special  taxation 
confined  to  contiguous  nroperty.  Enos  v. 
Sprinafidd,  118  111.  70;  SpHngfidd  v.  Oreen, 
lao  111.  269,  9  West.  Rep.  144.  The  words 
•*or  otlierwise,"  following  the  provision  in 
rcspQct  of  the  two  special  modes  by  which 
local  improvements  mi^ht  be  authorized  to 
be  made,  refer  to  still  other  methods  of 
providing  for  the  making  of  such  improve- 
ments, and  cannot,  by  any  rule  of  con- 
struction, be  held  to  affect  such  special 
miKlcs,  or  to  authorize  the  combination 
thereof  in  respect  of  any  single  improve- 
ment. The  clause  under  consideration  is 
treating  of  local  improvements  generally, 
ana  the  language  employed  is  applicable  to 
the  general  subject.  Tne  words  "or  other- 
wise** were  probably  inserted  to  prevent  any 
possible  construction  of  the  clause  which 
would  render  the  special  modes  enumerated 
exclusive,  and  a  limitation  upon  the  power 
of  the  Legislature  to  vest  such  corporate  au- 
thorities with  power  to  make  local  improve- 
ments in  any  other  manner.  Whatever  the 
effect  of  the  omission  of  these  or  equivalent 
words  mieht  have  been  in  the  respect  in- 
dicated, t£e  probable  purpose,  and  unques- 
tionably the  effect,  of  their  insertion  was  to 
leave  the  General  Assembly  free  to  vest  in 
municipal  authorities  of  cities,  towns,  and 
villages  power  to  provide  for  making  local 
improvements  in  any  way  or  by  any  mode 
not  inconsistent  with  or  in  violation  of  the 
organic  law.  The  Legislature  is  by  this 
provision  of  the  Constitution  given  the  right 
to  break  in  upon  the  rule  of  uniformity  in 
the  imposition  of  taxes  so  far  as  to  vest  the 
corpofate  authorities  of  towns,  cities,  and 
villages  with  power  to  make  local  improve- 
ments by  special  assessments,  or  by  special 
taxation  of  contiguous  property, — by  one  or 
the  other,  but  not  both  in  combination  in  the 
same  local  improvement.  The  word  **or"  is 
used  in  its  ordinary  and  dislunctive  sense* 
and  corresponds  with  **  either  r  **  meaning  one 
or  the  other  of  two,  but  not  both. "  17  Am. 
&Eng.  Encyclop.  Law,  p.  218.  It  may  well 
be  presumed  that  the  framers  of  the  Consti- 
tution intended,  so  far  as  practicable,  to  pre- 
serve the  rule  of  uniformity  in  making  local 
improvements.  So  it  has  been  held  that  the 
constitutional  principle  of  eouality  of  tax- 
ation applied  as  well  to  special  assessments 
as  to  the  ordinal^  modes  of  taxation,  and 
that  it  must  be  imposed  upon  all  property 
similarly  situated  with  respect  to  the  pro- 
posed improvements.  Chicago  v.  Boer,  41  111. 
806;  Scammon  v.  Chicago,  42  111.  192;  Par- 
melee  v.  Chicago,  60  111.  267;  Bigelow  v. 
Chicago,  90  111.  49.  By  the  first  section  of 
article  9  of  the  Constitution,  and  again  by 
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the  latter  paragraph  of  the  section  under  con- 
sideration, as  we  have  seen,  that  principle, 
both  in  respect  of  persons  and  property 
within  the  jurisdiction  of  the  authority  im- 
posing taxation,  was  made  the  control lina^ 
rule ;  and  while,  in  respect  of  makincr  local 
improvements,  the  imposition  of  the  burden 
could  not  be  uniform  throughout  the  munic- 
ipality, yet  it  could  be  uniform  in  respect- 
of  both  persons  and  property,  so  far  as  at- 
tempted to  be  exercised.  That  the  evils  re- 
sulting from  the  combination  of  the  two- 
special  modes  was  within  the  contemplation 
of  the  framers  of  the  organic  law  may  also- 
be  presumed.  If  part  of  the  property  affected 
by  the  improvement — such  as  a  railroad  in* 
the  street — may  be  specially  assessed,  and 
with  the  right  of  the  owner  to  a  trial  by  jury 
to  determine  whether  it  is  assessed  more  thaiv 
the  actual  benefits,  or  more  than  its  propor- 
tionate share  of  the  cost  of  the  improvement, 
while  other  property  on  the  street  is  subjected 
to  special  taxation,  as  contiguous  property^ 
in  the  uncontrolled  discretion  of  the  corpo- 
ncte  authorities,  it  is  apparent  that  uniform- 
ity in  the  imposition  of  the  public  or  quasi 
public  burden  is  destroyed,  and  the  dooi 
opened  to  the  grossest  favoritism  and  oppres- 
sion. The  property  of  a  favored  citizen  or 
class  could  be  protected  from  assessment  be- 
yond the  amount  it  was  actually  benefited  by 
the  improvement,  while  upon  the  property  of 
those  less  favored  the  tax  would  be  imposed 
in  the  discretion  of  the  town  or  city  authori- 
ties, without  right  of  trial  by  jury  or  right 
of  review.  By  virtue  of  this  constitutional 
provision,  corporate  authorities  of  towns, 
cities,  and  villages  may  be  clothed  with 
power  to  make  local  improvements  in  both 
ways,  either  by  special  assessment  of  benefits 
or  by  special  'taxation  of  contiguous  prop- 
erty, thereby  preserving  the  principle  of 
equality  in  bearing  the  public  burden,  in  re- 
spect of  all  persons  and  property  affected  hy 
the  exercise  of  the  power;  and  this  was,  we 
think,  the  evident  intent .  in  adopting  this 
provision. 

In  entire  harmony,  as  we  think,  with  this 
view,  the  Legislature  has  enacted  the  sections 
of  the  general  law  for  the  incorporation  of 
cities  and  villages,  before  referrwi  to.  B^ 
the  first  section  of  article  9  of  that  Statute  it 
will  be  observed  the  Legislature  is  vesting 
power  in  the  corporate  authorities  to  make- 
such  local  improvements,  and  it  is  provided 
that  such  improvements— referring  to  then> 
generally — may  be  made  **by  special  as- 
sessment, or  by  special  taxation,  or  both, "  or 
by  general  taxation.  The  language  of  this 
section  is  not  directed  to  the  mode  of  making 
a  single  improvement,  but  to  the  making  of 
improvements  in  the  plural  and  generally, 
and  its  purpose  was  to  vest  in  the  corporate 
authorities  power  to  make  them  in  both  of 
the  designated  ways.  No  q^uestion  could 
arise  on  the  power  of  the  municipal  authori- 
ties to  carry  on  separate  improvements  at  the- 
same  or  different  times,  and  employ  one  mode* 
in  one,  and  the  other  in  another,  or  others, 
as  convenience  or  the  public  good  might  dic- 
tate. Indeed,  such  has  been  the  unifom^ 
construction,  so  far  as  we  are  aware,  of  the 
power  conferred  by  this  statute.     In  Eno^ 
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T.  SpringfiM,  before  cited,  in  construing 
this  section  of  the  statute  in  respect  of  the 
manner  of  assessing  special  taxation,  he  said : 
"The  object  of  the  Legislature  was  to  pro- 
vide two  modes, — one  by  special  assessment, 
the  other  by  special  taxation  of  conti|^uous 
property, — and  the  corporate  authorities  of 
the  city  or  village  might  determine  by  or- 
dinance which  mode  would  be  adopted.  So 
in  Faleh  v.  People,  99  111.  143.  we  said :  **  On 
turning  to  the  statute,  it  will  be  seen  the 
Legislature,  by  general  law,  has  vested  cities 
and  villages  with  power  to  provide  for  the 
expense  of  constructing  local  improvements 
by  special  assessment,  or  by  special  taxation 
of  contiguous  property,  and  has  left  it  with 
them  to  determine  which  mode  shall  be 
adopted."  In  other  cases  falling  under  our 
observation  the  improvement  has  been  carried 
on  under  special  assessment,  or  by  special 
taxation  of  contiguous  proi)erty,  alone,  or 
combined  with  general  taxation,  as  we  shall 
see  may  be  done. 

But  it  is  urged  that,  the  language  being 
"by  special  assessment,  or  by  special  taxa- 
tion, or  both, "  the  words  "  or  both  "authorize 
the  combination  of  the  two  modes  in  making 
a  single  improvement.  This  is  a  misappre- 
hension of  the  effect  of  those  words.  They 
were  thus  placed  not  to  indicate  that  the  two 
diverse  and  "distinct  systems"  may  be  com- 
bined in  a  single  improvement,  but,  as  be- 
fore said,  that  improvements  may  be  made  in 
both  ways, — by  each  of  the  methods  indi- 
•cated.  In  this  sense,  the  words  "or  both" 
appropriately  occur  immediately  following 
the  special  methods  which  ma^  be  pursued, 
and  add  perspicuity  to  the  section.  If  it  was 
the  intention  to  use  these  words  to  produce 
the  effect  contended  for,  whv  were  they  or 
•equivalent  words  not  placed  at  the  end  of 
the  sentence,  as  in  the  next  section.  In  the 
next  section,  (section  2,)  where,  as  it  will  be 
observed,  the  language  is  directed  to  a  single 
improvement,  as  provided  for  by  ordinance, 
the  words  '*or  botSi"  are  placed  at  the  end  of 
the  sentence.  It  is  provided  that  the  same 
ordinance  requiring  the  making  of  the  local 
improvement  shall  "prescribe  whether  the 
same  shall  be  made  by  special  assessment,  or 
by  special  taxation  of  contiguous  propertv, 
or  by  general  taxation,  or  both."  Here  the 
subject  of  the  particular  improvement  is  in 
•contemplation,  and  the  words  ^'or  both"  are 
placed  after  the  enumeration  of  the  methods 
by  which  such  local  improvement  is  author- 
ized to  be  made.  By  the  seventeenth  section 
of  this  article,  as  construed  by  this  court, 
(Enos  V.  Springfield,  supra,)  special  taxation 
is  to  be  levied,  assess^,  and  collected  "in 
the  way"  provided  for  asssessing  and  collect- 
ing special  assessments,  so  far  as  the  law  re- 
lating thereto  is  applicable.  By  the  subse- 
quent provisions  of  the  statute,  such  as  those 
prescribing  the  oath  of  the  commissioners, 
and  the  making  and  return  of  the  assessment 
roll,  it  is  contemplated  that  part  of  the  ex- 
pense of  the  improvement  may  be  provided 
from  the  general  funds  of  the  municipality. 
Many  cases  have  found  approval  in  this  court 
where  general  taxation  for  part  of  the  im- 
provement has  been  combined  with  either 
special   assessment  or  special   taxation  of 
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contiguous  property.    So  that  it  is  apparent, 
independently  of  the  rule  which  would  re- 
quire that  the  words  **  or  both"  be  referred  to 
and  held  to  include  the  latest  preceding  an- 
tecedents, that  the  city  or  village  is  author- 
ized to  combine  general  taxation  with  special 
assessment  and  witii  special  taxation.    In- 
deed, in  many  cases  the  improvement  would 
necessarily  be  abandoned  if  the  excess  of  its 
cost  over  the  amount  realized  by  the  special 
method  adopted  could  not  be  paid  from  tlie 
general  revenues  of  the  city  or  village.    That 
^general  taxation"  was  intended  to  be  in- 
cluded by  the  use  of  the  word  "both"  is 
clear;  and  when  it  is  considered  that  "both" 
is  never  used  as  inclusive  of  or  as  rcferriDg 
to  three  or  more,  and  can  apply  only  to  two 
of  the  matters  or  subiects  previously  men- 
tioned,   (Bex  V.    Woodbridge,  4  Bam.  &  Ad. 
711,)  it  affords  conclusive  evidence  that  by 
the  use  of  the  words  "  or  both"  the  Legislature 
did  not  intend  the  combination  of  special 
assessment  and  special  taxation.      Worcester 
defines  "both,"  "the  one  and  the  other:  the 
two."    Webster:     "The  one  and  the  other; 
the  tw  o ;  the  pair  or  couple ;  without  excep- 
tion of  either."    These  words  were  not,  as 
seems  to  be  supposed,  used  by  the  Legislature 
inadvertently,  but  appropriately,  and,  when 
properly  understood,  render  the  section  per- 
spicuous, and  in  harmony  with  the  Consti- 
tution.    It  follows  that  we  are  of  opinion 
that  the  court  erred  in  not  sustaining  the  first 
objection  interposed  to  the  confirmation  of 
the  assessment  roll.      The  diflSculty  appre- 
hended by  counsel  in  levying  a  special  tax 
upon  the  railway  in  the  street  proposed  to 
be  improved  docs  not  exist.     It  is  said  that 
the  railway  "  has  no  frontage"  upon  the  street, 
and  thereK)re  no  tax  can  be  levied  thereon, 
when  the  levy  is  according  to  frontage  of 
contiguous  property.     The  railway  is  con- 
tiguous to  the  proposed  street  improvement, 
and  falls  within  tlie  designation  of  property 
that  may  be  special  ly  taxed  for  the  making  of 
the  local  improvement.     JacksonvUU  B.  Go. 
V.  JacJcBotiviUe,  114  III.  562,  1  West.  Rep.  376. 
Special  taxation  should  be  based  upon,  and 
is  justifiable  only  upon  the  basis  of,  benefita 
to  the  propertv  taxed  by  the  making  of  the 
improvement  lor  which  it  is  levied.     Bloom" 
ingUm  v.  Chicago  4b  A,  B.   Co^  134  111.  451 ; 
Craw  V.    Tohno,  96  111.  261,  36  Am.  Rep. 
143;  WMU  V.  Pe(ypU,  94  111.  604,  and  cases 
cit«d.      It  is  said  in  the  Bloomington   Ca»e^ 
mpra,  that  ''the  only  difference  in  special 
assessment  and  special  taxation  as  to  benefita 
is  that  in  the  latter  case  the  determination  of 
the  city  council   is  final,  not  an  arbitmry, 
unreasonable  determination  but  one  which 
can  be  seen  to  be  fairlv  and  reasonably  in:ide. " 
It  would  seem  to  follow  that  all  contiguous 
property  should  contribute  to  the  burden  of 
making  the  improvement  its  just  share  and 
proportion,  and  that  the  municipal  author- 
I  ties  may  require  the  railway,  so  far  as  its 
property  is  contiguous,  to  pay  such  portioa 
of  the  cost  as  would  be  just  and  reasonable. 
Whether  the  railway  shall  pay  for  paving 
between  its  tracks,  as  is  sometimes  done,  or 
less  or  more,  or  whetJier  the  levy  will  be  of 
a  sliare  proportionate  of  the  whole  cost,  and, 
if  so  how  much,  rests  in  the  discretion  of 
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'the  municipal  authorities  to  be  reasonably 
ocercised. 

Objection  2  is  predicated  upon  the  fact  that 
'the  commissioners  were  by  the  ordinance 
required  to  first  apportion  to  the  city  the 
cost  of  paving  the  street  intersections  and 
for  curbing,  and  then  to  assess  benefits  ac- 
-cming  to  the  railway  company ;  and,  after 
<lcducting  these  two  sums  from  the  total  es- 
timated cost  of  the  improvement,  apportion 
the  balance  as  a  special  tax  upon  conti/B:uous 
property  according  to  frontage.  The  law  is 
well  settled  that  in  cases  of  special  taxation 
the  municipal  authorities  alone  have  power 
to,  and  must,  determine  and  fix  bythe  or- 
dinance the  amount  to  be  levied.  Waiving 
any  question  as  to  the  certainty  of  the  amount 
to  be  deducted  for  street  intersections  and 
curbing,  it  must  be  apparent  that  the  amount 
to  be  deducted  for  benefits  to  the  railway 
company  was  left  to  be  determined  by  a 
body  appointed  by  another  tribunal,  and 
over  which  the  city  council  had  no  control. 
Whether  they  would  assess  the  benefits  at  one 
or  ten  thousand  dollars  could  not  be  known 
until  they  had  acted.  Then,  after  they  had 
made  the  assessment,  it  was  subject  to  be 


raised  or  lowered,  set  aside  and  annulled,  and 
the  same  or  other  commissioners  be  required 
by  the  court  to  recast  it,  so  as  to  make  it  a 
just  and  true  assessment  of  benefits.  Spring- 
field V.  Sale,  127  111.  859.  Until  the  final 
confirmation  of  the  assessment,  it  could  not 
be  known  what  the  balance  to  be  levied  upon 
contiguous  property  would  be.  In  Sterling 
V.  Oalt,  iupra,  we  said :  **  When  the  cost  of 
a  local  improvement  is  to  be  raised  in  whole 
or  in  part  by  special  taxation,  the  ordinance 
itself  must  either  state  the  sum,  or  give  the 
data  by  which  the  commissioners  can  fix  the 
amount  to  be  raised."  While  we  think  the 
ordinance  void  for  this  reason  also,  it  will 
not  be  necessary  to  pursue  the  subject,  for 
the  reason,  as  we  have  seen,  special  assess* 
ment  and  special  taxation  cannot  be  combined 
in  one  and' the  same  local  improvement,  and 
the  ordinance  is  therefore  void.  Other  ob- 
jections are  pointed  out  which  it  will  be 
unnecessary  to  consider. 

For  the  reason  given  the  judgment  is  re 
versed. 

BaileTy  Ch,  J. :  I  took  no  part  in  the  de 
cision  of  this  case. 


IOWA  SUPREME  COURT. 


William  KELLEY  et  al,,  AppU., 
Andrew  C08GR0VE 


i Iowa. 
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1.  The  mere  lki«t  that  an  ezehaof^  of 
horses  was  made  in  Tiolatlon  of  the 
Sunday  I«avr  will  not  entitle  one  of  the  parties 
to  tender  back  the  horse  reoeived  by  him  and 
maintain  replevin  to  recover  possession  of  the 
one  parted  with. 

£•  The  OTermliim:.  after  f^ill  inTesti^a- 
tiony  of  amotion  to  change  the  venne 

on  the  g^round  that  the  action  was  brought  in  the  \ 


wrong  county,  is  conclusive,  and  the  question 
cannot  be  again  raised  in  the  answer. 

(June2,180L) 

APPEAL  by  plaintiffs  from  a  ludgment  of 
the  District  Court  for  Hancock  County  in 
favor  of  defendant  in  an  action  brought  to 
recover  possession  of  a  horse.  Recersed  in 
part.    Affirmed  in  part. 

Statement  by  Granmr*  J.: 

Action  of  replevin  for  a  horse.  The  peti- 
tion shows  that  the  plaintiffs  were  the  own- 
ers   of  the  horse  in  question  and  that  on 


VofiE.--'Rem4dy  cf  party  as  to  rescission  of  Sunday 

contra4iL 

The  doctrine  of  the  above  case  denying  the  right 
of  a  party  to  a  sale  made  on  Sunday  to  rescind  It 
and  recover  his  property  is  in  considerable  conflict 
although  the  cases  directly  on  the  question  are 
few.  We  give  them  somewhat  more  fully  than 
4hey  appear  in  the  brief  for  the  appellants,  though 
the  thoroughness  with  which  counsel  has  collated 
the  authorities  has  left  us  no  opportunity  to  do 
anything  more. 

The  case  of  Block  v.  McMurry,  66  Miss.  217,  81 
Am.  Rep.  357,  cited  by  the  court  in  support  of  the 
doctrine  was  one  of  ti*over  and  it  was  held  that  the 
action  would  not  lie  to  recover  for  a  horse  sold  on 
the  ground  that  the  sale  was  void  because  made  on 
Sanday. 

The  case  of  Foster  v.  Wooten,  67  Miss.  640,  which 
Is  especially  relied  on  in  the  above  case,  was  one  in 
which  the  creditors  of  a  person  who  had  sold  his 
Interest  ir  certain  horses  to  a  partner  on  Sunday 
ntii  mirecl  to  reach  the  property  after  the  partner 
had  imnsferred  it  to  a  third  person  In  part  pay- 
ment of  an  indebtedness,  and  the  creditors  based 
their  claim  on  the  insufficiency  of  the  Sunday  sale 
to  tiansfer  the  interest  of  their  debtor  in  the  prop- 
erty.   In  this  case  the  Sunday  contract  had  been 
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fully  executed  and  the  attack  upon  it  was  made 
not  by  one  of  the  parties  but  by  the  creditors  of 
one  of  them. 

Somewhat  similar  to  this  case  is  that  of  Smith  v. 
Bean,  15  N.  U.  577,  which  holds  that  one  who  takes 
oxen  on  Monday  although  without  any  right  or 
permission  other  than  that  given  him  by  a  sale 
made  on  Sunday,  can  maintain  his  title  to  tne  prop, 
erty  as  against  the  creditors  of  the  seller.  In 
Massachusetts  it  is  held  that  ono  who  has  made  on 
Sunday  an  illegal  exchange  of  property  is  not  hable 
for  the  conversion  of  that  which  he  received  and 
refuses  to  return  on  demand  to  the  other  party 
although  the  latter  attempts  to  rescind  and  returns 
the  property  which  he  received.  Myers  v.  Mein- 
rath,  101  Mass.  866, 8  Am.  Rep.  868. 

But  in  direct  conflict  with  the  main  case  are  sev- 
eral decisions  in  other  states.  In  two  Michigan 
cases  replevin  was  held  maintainable  for  a  horse 
sold  by  the  plaintifF  on  Sunday  where  on  a  sub- 
sequent day  he  had  tendered  back  the  purchase 
price  and  demanded  the  property.  Tucker  v. 
Mowrey,  12  Mich.  878;  Winfleld  v.  Dodge,  45  Mich. 
355. 

The  opinion  of  the  court  by  ChristJancy.  J.,  in 
Tucker  v.  Mowrey,  supra,  said:  '*To  refuse  to 
sustain  an  action  to  reoovei-  back  property  sold  on 
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Sunday,  the  11th  day.  of  Au<ruBt,  1889,  they 
traded  or  exchanged  said  horse  with  defend- 
ant for  a  certain  mare,  the  exchange  of  pos- 
session being  made  on  that  day ;  that  on  ihe 
next  day  Thomas  Kelley,  as  the  agent  of  tbe 
plaintiffs,  tendered  back  the  marc,  and  de- 
manded a  return  of  the  horse,  for  the  reason 
that  the  exchange  or  trrxdc  was  made  on  Sun- 
day, and  therefore  void,  which  the  defendant 
refused  ;  and  that  the  exchange  of  horses  was 
not  a  work  of  charity  or  necessity.  The 
answer  of  the  defendant  admits  that  he  went 
to  the  defendant's  place  of  business  on  Sun- 
day, and  then  and  there  made  the  exchange 
of  horses  referred  to  in  plaintiff's  petition, 
and  that  said  exchange  was  complete  in  every 
respect  and  particular,  plaintiff  takinp:  tbe 
mare  referred  to  in  the  petition,  and  defend- 
ant taking  the  horse  therein  referred  to ;  that 
said  exchange  was  completed  in  all  respects 
on  tbe  dav  and  date  above  mentioned.  De- 
fendant also  admits  **  that  the  said  trade  and 
transaction  was  not  an  act  or  work  of  charity 
or  necessity,"  and  that  a  re-exchange  of 
horses  was  demanded  and  refused,  upon 
this  state  of  the  proceedings  as  to  the  issue 
presented  the  plaintiffs  moved  the  court  for 
judspment  in  their  favor  for  the  possession  of 
tbe  horse  and  for  costs  on  the  ground  that 
the  exchange  of  horses  was  a  Sunday  con- 
tract, and  plaintiffs  had  tendered  back  the 
mare,  and  demanded  a  return  of  the  horse, 
which  was  refused.  The  court  overruled  the 
motion  and  the  plaintiffs  elected  to  stand 
thereon.  The  court  then  proceeded  to  try  an 
issue  involving  the  proper  venue  of  the  cause, 
and  upon  tbe  hearing  transferred  the  cause 
to  Kossuth  county,  and  allowed  to  the  de- 
fendant $25  because  of  the  suit  having  been 
brought  in  the  wrong  county.  The  plain- 
tiffs appealed. 

Mr,  W.  E.  Bradford*  for  appellants: 

Iowa  Code,  §  4072,  makes  buying  or  selling 

on  Sunday  a  misdemeanor,  but  Bavstiothing 

as  to  validity  of  actc^  done.    Therefore  a  sale 

or  exchange  is  void,  no  title  passes,  and  either 


party  may  revoke  or  rescind  by  tendering  what 
be  received  and  demanding  what  he  partecl 
with. 

Adams  v.  Gap,  19  Vt.  858;  Tucker  v.  Motmg^ 
12  Mich.  878;  Winfeld  v.  Dodffe.  45  Mich.  355^ 
40  Am.  Rep.  476;  Brazee  v.  Bryant^  50  Mich. 
138;  JJodson  v.  HarrU,  10  Ala.  566;  Tucker  v. 
West,  V9  Ark.  886;  \Vmiam4  v.  Paul,  6  Bwg. 
653.  See  also  Frost  v.  Plumb,  40  Conn.  IIU 
16  Am.  Rep.  22;  ?inn  v.  Donahue,  35  Cono. 
216;  Wilson  v.  Winter,  6  Fed.  Rep.  16;Mohfie^ 
V.  Cook,  26  Pa.  842.  47  Am.  Dec.  419:  PhUa- 
ddphia,  W.  dt  B.  H.  Oo.  v.  Phi^adaphia  d  E. 
de  O,  S,  T,  B,  Co.  64  U.  8.  23  How.  209. 16  Ll 
ed.  433;  Pouihntan  8.  B,  Co.  v.  Appomattoz  BL 
Co.  65  U.  S.  24  How.  247,  16  L.  ed.  682. 

A  Sunday  vendor  is  not  an  outlaw. 

lingle  v.  Chicago,  B.  db  Q.  B.  Co.  60  lowa^ 
835. 

The  Sabbath  Law  defines  the  duty  to  the 
state  only. 

Iowa  Code,  §  4072;  Mohney  /.  Cook,  tupra; 
See  Dead  Letter  Laws,  28  km,  L.  Kev. 
188. 

We  were  forced  to  strike  cou^t  for  fraud- 
ulent warranty  because  that  was  enforcipg  the 
Sunday  contract. 

Gunderson  v.  Biehardson,  56  Iowa,  56,  4i 
Am.  Rep.  81:  Pike^.  King,  16  Iowa.  49. 

We  ask  the  court  to  overrule  Kinney  r. 
McDermot,  55  Iowa,  674.  39  Am.  Rep.  191,  be- 
cause it  is  a  dictum,  and  cites  no  authorities  ex 
cept  2  Parsons  on  Contracts,  764,  which  lea^.^^ 
the  point  aucere,  and  so  much  of  Snith  r. 
Bean,  15  N.  H.  577,  as  is  quoted  by  Ptx-soiu^ 
there. 

Of  the  adverse  authorities  Meader  v.  White^ 
66  Me.  90,  22  Am.  Rep.  551,  was  reversed  b> 
the  Legislature  and  public  sentiment,  as  shown 
by  Wentu)orth  v.  Woodnde,  4  New  Eng.  Rep. 
188,  79  Me.  156. 

Myers  V.  Meinrath^  101  Mass.  866,  8  Am. 
Rep.  868,  was  in  substance  a  suit  to  enforce. 

Or^g  V.  Wyman,  4  Cush.  822,  and  Parker 
V.  lAitner,  60  Me.  528,  11  Am.  Rep.  210,  hold- 
ing that  the  lessor  of  a  horse  for  Sunday  use 
cannot  recover  from  lessee  for  over-driving  it» 


Sunday  would  be  offering  a  premium  to  the  dis- 
honest to  make  their  oontraots  on  that  day." 

In  another  Michijran  oaee  it  is  held  that  money 
paid  for  a  horse  bought  on  Sunday  may  be  re- 
covered back  on  a  rescisBlon  of  tbe  sale,  and  that 
the  illegality  of  tbe  contract  can  be  set  up  neither 
as  a  basis  of  action  nor  as  a  ground  of  defense. 
Brazee  v.  Bryant,  60  Mich.  136. 

So  in  Vermont  trover  was  held  maintainable  for 
a  horse  traded  on  Sunday  where  plaintiff  bad  d^ 
xnanded  a  rescission  on  the  ground  of  false  repre- 
sentations by  the  other  party,  and  tendered  back 
the  horse  he  received  in  the  trade.  Adams  v.  Gtey, 
19yt.358. 

jMLdQt  Redfleld  in  the  opinion  of  the  court  said 
that  the  defen<^lant  by  insisting  on  retaining  the 
fruits  of  his  fraud  reaffirmed  It  and  made  himself 
bound  by  the  consequences  the  same  as  If  it  had 
been  committed  on  any  other  day.  He  also  recog- 
nized the  case  as  an  exception  to  the  rule  that 
neither  party  could  have  redress  for  an  injury 
sustained  in  consequence  of  entering  into  an  Illegal 
contract,  saying:  ^We  do  not  consider  this  class 
of  contracts  as  tainted  with  any  such  general  cor- 
ruption us  attaches  to  most  cases  of  illegal  con- 
tracts.'* 

In  a  Georgia  case  a  vendor  was  denied  tbe  right 
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to  rescind  a  sale  of  land  because  it  was  made  on 
Sunday  where  It  had  been  fully  executed  by  con- 
veyance and  payment  of  consideration.  Bills  r, 
Hammond,  67  Gku  179. 

The  decisions  to  the  effect  that  no  recovery  can 
be  had  for  money  loaned  on  Sunday  (Meader  v. 
White,  06  Me.  00,  S2  Am.  Bep.  651:  Finn  v.  Donahue^ 
86  CSonn.  S16)  have  heen  superseded  in  Maine  by  a 
statute  which  prohibits  setting  up  the  illegality  of 
a  Sunday  contract  as  a  defense  without  restorlDg' 
the  consideration  that  has  been  reoeiTed.  Went- 
worth  V.  Woodside,  4  New  Eng.  Bep.  188,  70  Me» 
166. 

Acts  done  on  Sunday  toward  rescission  of  ahorse- 
trade  are  ineffectual  and  cannot  undo  the  trade  so- 
as  to  authorize  replevin.  Benedict  v.  Baohelder, 
U  Mich.  426, 9  Am.  Bep.  ISOl 

And  a  pledge  for  tbe  payment  of  a  debt  on  a. 
Sunday  contract  Is  not  recoverable  without  the- 
paymentof  the  debt.    King  v.  Groen,  6  Alien,  I80L 

So  money  received  on  Sunday  in  payment  of  a 
debt  cannot  be  retained  without  applying  it  there- 
on.   Johnson  v.  Willis,  7  Gray,  164. 

A  contract  made  on  Sunday  for  labor  which  la 
subsequently  performed  Is  ratified  by  receiving  th» 
benefits  of  the  labor.  Meriwether  v.  Smith,  44  Ga» 
Ml.  B.A.B. 
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were  overrnled  by  BdU  v.  Ooreoran,  107  Mass. 
251,  9  Am.  Rep.  80. 

If  a  person  unlawfully  workini?  or  traveling 
CD  Sunday  on  a  railway  can  nevertheless  re- 
cover if  injured  by  the  railway's  negligence, 
the  Sunday  vendor  can  also  "rescind'  and  re- 
•cover  his  property. 

See  Sehmid  v.  MumphrM,  48  Iowa,  652,  80 
Am.  Rep.  414;  Tingle  v.  Ghicaffo,  B.  dt  Q,  R, 
Co,  60  Iowa.  883;  Williams  v.  BoHinas,  59  N. 
H.  873;  Knotolton  v.  Milwaukee  City  H,  Co.  59 
Wis.  278;  SmiVi  v.  New  T<yrk,  8,  d  W.  B,  Co, 
-46  N.  J.  L.  7;  Johneon  v.  Missouri  Pae,  B,  Go, 
18  Neb.  690 ;  MmfianU  Wharfboat  Auo,  v. 
Wood,  64  Miss.  661,  60  Am.  Rep.  76;  Platz  v. 
Cohoee,  89  N.  Y.  219,  42  Am.  Rep.  286;  OpsaU 
▼.  Jtfdrf,  80  Minn.  126;  Jktldwin  v.  Barney,  12 
R.  I.  892,  84  Am.  Rep.  670;  McClary  v.  Low- 
€U,  44  Vt.  116,  8  Am.  Rep.  866;  LouismOe,  N, 
A.  <fe  a  R,  Co,  V.  Buck,  2  L.  R.  A.  620.  116 
iDd.  m%\Mohneyv.  Cook,  26  Pa.  842,  47  Am. 
Dec.  419;  Philadelphia^  W,  <fc  B.  B,  Go,  v. 
Philadelphia  dff.deG.  S.  T,  B,  Co,  64  U.  S.  28 
How.  209,  16  L.  ed.  483;  Poicliatan  8,  B.  Co, 
▼.  Appomattox  B.  Co,  65  U.  S.  24  How.  247, 16 
li.  ed.  682;  Bead  v.  Boston  dh  A,  B.  Go.  1 
New  Eng.  Rep.  890,  140  Mass.  199;  Davidson 
▼.  Portland,  69  Me.  116,  81  Am.  Rep.  258. 

We  do  not  have  to  show  an  unlawful  Sunday 
contract. 

Frost  Y.  Ptumb^  40  Conn.  Ill,  16  Am.  Rep. 
22. 

Sound  public  policy  requires  the  principle 
•contended  for,  and  will  more  likely  discourage 
the  making  of  such  contracts  and  the  illegality 
is  not  malvrnjper  se. 

Adams  v.  Gay,  19  Vt  871;  Tucker  v.  Mowrey 
12  Mich.  878. 

A  Sunday  traveler  may  recover  from  the 
owner  of  a  vicious  dog  that  bit  him. 

Bdimid  v.  Humphrey^  supra;  White  v,  Lang, 
228  Mass.  598,  86*  Am.  Rep.  402;  Bettd  v. 
Boston  d  A,  B.  Go,  supra.  See  also  Meader  v. 
W/,tte,  66  Me.  90,  22  Am.  Rep.  551. 

Messrs,  W.  B.  Swarton  and  R.  J.  W« 
Bloom  for  appellee. 

Oran^^r*  J,,  delivered  the  opinion  of  the 
court: 

1.  These  parties  met  and  exchanged  horses 
on  Sunday.  The  transaction  was  unlawful. 
The  record  does  not  disclose  that  either  party 
fiuffercd  a  loss  in  the  transaction.  It  was  an 
exchange  of  a  horse  for  a  horse,  and  there  is 
no  averment  or  claim  that  they  are  not  of 
«qual  value.  The  parties  were  alike  in  the 
wrong,  and  the  law  makes  the  same  presump- 
tions for  and  against  each.  If  this  exchange 
had  been  made  on  a  secular  day,  there  could 
foe  no  pretense  of  the  plaintiffs'  right  of  re- 
coverv.  The  question  is  therefore  one  of  a 
nakea  legal  right,  not  to  relief  from  the  con- 
sequences of  a  violated  law,  but  to  invoke 
the  aid  of  a  violated  law  to  relieve  them 
from  what  would  otherwise  be  legal.  It  is 
well  settled  that  the  law  will  not  aid  the 
parties  to  enforce  a  contract  made  on  Sun- 
oay.  Thus  if  A  sells  his  horse  to  B  on 
Sunday  on  a  credit  the  law  will  not  aid  him 
to  enforce  a  payment.  It  will  sooner  permit 
him  to  suffer  the  loss.  Much  less  will  it,  if 
he  sells  his  horse  on  Sunday,  and  receives  in 
money  the  full  value  thereof,  assist  him  on 
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Monday  to  return  the  money  and  regain  his 
horse.  This  supposed  case  as  against  appel* 
lants  is  not  stronger  than  the  one  at  Sar. 
It  is  not  important  that  we  i^ould  discuss 
cases  in  which  one  party  has  a  superior  advan- 
tage, and  is  seeking  to  take  the  property  of 
another  without  compensation,  or  to  make 
rich  gains  by  means  of  the  Sunday  Law. 
Without  now  committing  ourselves  to  any 
theory  in  such  cases,  it  is  easv  to  imagine 
conditions  and  wrongs  for  which  it  would 
be  difficult  to  believe  the  Legislature  ever 
designed  the  law  as  a  shield.  But  it  is  not 
difficult  to  believe  that  the  Legislature  never 
intended  that  the  law  against  Sabbath  break- 
ing should  be  a  means  of  enabling  parties, 
because  its  offenders,  to  escape  that  which 
but  for  the  offense  would  be  legal  and  Just. 
Appellants  have  made  an  extended  collection 
of  authorities  bearing  on  the  enforcement  and 
application  of  Sunday  laws  to  different  facts, 
but  no  case  is  brought  to  our  attention  that 
in  its  facts  is  like  this.  Appellants  criticise 
the  holding  in  Ounderson  v.  Richardson,  56 
Iowa,  56,  and  intimate  that  it  should  be 
overruled  if  it  militate  aspainst  their  posi- 
tion in  this  case.  It  was  held  in  that  case 
that  there  could  be  no  recovery  for  fraudu- 
lent representations  made  as  an  inducement 
to  enter  into  a  contract  on  Sunday.  It  is 
true  that  the  holding  and  reasoning  in  that 
case  is  inconsistent  with  appellants'  position 
in  this;  but  it  does  not  follow  that  an  ad- 
verse holding  in  that  case  would  support  ap- 
pellants' view  in  this.  In  that  case  the  de- 
fendant pleads  the  violation  of  the  Sunday 
Law  as  a  defense  or  shield  against  a  charge 
of  fraud,  and  this  court  sustained  the  plea 
upon  the  authority  of  Pike  v.  Kinq,  16  Iowa, 
49,  and  Kinney  v.  McDermot,  55  Iowa,  674, 
citing  also  8rnith  v.  Bean,  15  N.  H.  577. 
The  abstract  contains  a  parenthetical  state- 
ment that  the  petition  originally  contained 
allegations  of  warranty  and  false  representa- 
tions, **  which  allegations  were  stricken  and 
withdrawn  by  plaintiff, "  showing  an  intent 
to  devest  the  record  of  such  a  claim.  This 
case  rests,  then,  upon  this  proposition :  If 
a  party,  in  violation  of  the  law,  parts  with 
his  property  on  Sunday,  will  the  law  for  that 
reason  alone  a^d  him  to  regain  it?  Without 
hesitation  we-answer,  **No."  The  late  case 
of  Foster  v.  Wootm,  67  Miss.  540,  while  it 
sustains  our  answer  to  the  query,  is  of  much 
broader  significance,  and  we  cite  it  only  to 
the  extent  of  its  bearing  on  the  question  be- 
fore us.  It  is  there  saia :  "Grant,  then,  that 
the  sale  was  made  on  Sund^,  what  is  the 
rule  of  law  on  such  state  of  nicts?  Nothing 
more  than  absolute  non-action.  It  will  give 
neither  party  to  the  contract  any  assistance, 
nor  listen  to  any  complaint.  It  will  leave 
the  parties  where  it  finds  them.  That  is  the 
extent  of  the  rule.  It  cannot  be  reasonably 
asserted  that  the  seller  of  the  stock  L.  D. 
Lewis,  could  have  made  any  maintainable 
appeal  to  any  court  for  the  annulment  of  the 
trade  and  the  recovery  of  the  stock.  Equally 
in  fault  with  the  buyer,  A.  F.  Foster,  the 
law  would  decline  to  afford  him  any  coun- 
tenance, leaving  him  just  whether  it  found 
him,  and  where  his  own  act  had  placed  him. 
With  what  show  of  reason  can  it  be  con- 
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tended  fhat  tbe  attaching  creditor  of  L.  D. 
Lewis  could  take  auy  step  for  the  assertion 
of  any  claim  to  tbe  stock  thus  wrongfully 
sold  on  Sunday,  which  L.  D.  Lewis  himself 
could  not  take?  But  this  whole  question  has 
been  too  lonff  and  too  firmly  settled  to  be  now 
disturbed.  jNeither  L.  D.  Lewis  nor  the  at- 
taching creditor  could  dispossess  the  Sunday 
Surchaser  or  any  purchaser  under  him.  See 
*lock  Y.  McMurry,  56  Miss.  217,  and  cases 
there  cited." 

2.  The  defendant  filed  a  motion  *to  change 
the  place  of  trial  to  Kossuth  county  on  the 
ground  that  it  was  the  county  of  his  residence, 
which  was  overruled,  and  permission  was 
given  him  to  answer  in  sixty  days,  and  the 
cause  continued.  Before  answering,  defend- 
ant moved  again  to  change  tbe  place  of  trial 
to  Kossuth  county,  and  supported  the  motion 
by  affidavits  that  at  the  commencement  of 
the  action  the  horse  in  question  was  in  Kos- 
suth county,  which  motion  was  overruled. 
Defendant,  in  his  answer,  made  allegations 
to  the  effect  that  at  the  commencement  of  this 
action  he  resided  in  Kossuth  county,  and  that 
the  horse  in  question  was  also  in  that  county. 
Plaintiffs  moved  the  court  to  strike  such  al- 
legations of  the  answer,  which  the  court  re- 
fused, and,  after  ruling  on  plaintiffs'  motion 
for  judgment  on  the  pleadings  the  court  at  the 
request  of  defendant,  and  against  the  objec- 
tions of  plaintiffs,  proceed^  to  investigate 
the  facts  as  to  the  residence  of  the  defendant 
and  the  location  of  the  horse  at  the  commence- 
ment of  the  action,  and  found  them  with  \he 
defendant,  and  by  order  changed  the  place 
of  trial  to  Kossuth  county,  and  allowed  de- 
fendant $25  as  attorney's  fees  for  removing 
the  cause  to  the  proper  county,  and  of  this 
appellant  complains.  It  will  be  observed 
that  the  trial  of  the  two  motions  involved 
the  same  issue  of  fact  presented  by  the  answer 
as  to  the  venue  of  the  action,  and  upon  the 
motions  the  proper  place  of  trial  was  deter- 
mined to  be  in  Hancock  county.  We  are 
unable  to  understand  on  what  theory  the 
same  question  should  be  again  adjudicat- 
ed upon  averments  in  the  answer.  Code, 
g  2589,  provides  that  **  if  suit  be  brought  in  a 
wrong  county  it  may  there  be  prosecuted  to 
a  termination,  unless  the  defendant  before 
answer  demand  a  change  of  place  of  trial  to 
the  proper  county. "  The  letter  of  the  Stat- 
ute requires  the  demand  for  a  change  to  be 
made  before  answer.  Appellee's  position  is 
that  by  the  motion  the  demand  was  made 
before  answer  but  that  it  need  not  be  "dis- 
posed of  before  answer."    The  demand  by 


motion  was  disposed  of  before  answer,  uA 
that  demand  was  no  longer  a  subject  of  in- 
quiry in  the  case,  and  the  investigation  after 
answer  was  not  on  the  motion,  but  on  the 
averments  of  the  answer.  Appellee  says  in 
argument  that  the  rulings  on  the  motion  were 
rieht  because  of  an  allegation  in  the  petitioa 
'*that  the  defendant  wrongfully  detains  pos- 
session of  said  gelding  from  plaintiffs  at  and 
in  said  Hancock  county,  Iowa, "  and  that  the 
allegations  of  the  petition  could  not  he  ooq- 
troverted  by  affidavits,  and  hence  that  tbe 
question  could  properly  be  presented  by 
averments  in  the  answer.  The  only  possible 
significance  of  tiie  allegation  in  the  petition 
was  as  to  the  right  to  u'lng  the  suit  in  Han- 
cock county.  It  was  an  unnecessary  aver- 
ment to  plaintiffs'  right  of  recovery.  Code, 
§  8225,  prescribes  the  necessary  averments  in 
an  action  to  recover  specific  personal  property 
and  one  is-  not  required  to  aver  the  place 
where  the  property  is  detained.  It  is  un- 
necessary to  allege  a  place  except  when  it 
forms  a  part  of  the  substance  of  the  issue. 
Id.  §  2708. 

In  Jordan  t.  Kavanaugk,  ftS  Iowa,  153, 
it  is  held  that  facts  that  relate  only  to  the 
right  to  brin^  a  suit  in  a  particular  county 
are  not  material  to  a  right  of  recovery,  and 
where  pleaded  the  defendant  is  not  bound 
by  them,  but  may,  on  a  motion  to  change 
the  place  of  trial,  show  by  evidence  thut  the 
suit  is  brought  in  the  wrong  county.  The 
defendant  then  on  his  motions  had  the  right, 
notwithstanding  the  averments  in  the  peti- 
tion, to  prove  the  facts  entitling  him  to  a 
change  of  the  place  of  trial.  But  further, 
the  abstract  affirmatively  shows  that  on  the 
trial  of  the  second  motion  the  proofs  in  its 
support  and  in  resistance  were  directed  to 
the  particular  question  of  the  place  where  the 
horse  was  at  the  commencement  of  the  action. 
No  objection  appears  to  have  been  made  by 
plaintiffs  to  a  full  investigation  on  the  mo- 
tion, and  the  ruling  thereon  is,  to  our  minds, 
conclusive  of  the  question,  and  the  motion 
to  strike  from  the  answer  should  have  been 
sustained.  Tbe  appeal  in  the  case  is  from 
the  two  orders,  and  not  from  a  final  judg- 
ment. 

On  the  appeal  Jrom  the  order  cfianging  the 
venue  of  the  ease  the  action  of  the  court  is  re- 
versed. On  that  overruling  the  motion  for 
judgment  it  is  affirmed. 

Withheld  from  publication  pending  peti- 
tion for  rehearing,  which  was  either  with- 
drawn or  overrule 
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W.  W.  CALDWELL  et  al,,  Plffs  in  Err.. 

V, 

Richard  ALSOP. 
( Kan ) 

*A]i  owner  of  morts^ai^ed  Uuid  leased  the 

*Headnote  by  Johnston,  J. 


■ame  to  another,  and  reserred  as  rent 
a  share  of  the  crop.  He  was  in  default  Id 
tbe  payment  of  tbe  mortgage,  and  insolveot 
After  default  was  made,  and  atter  the  leasing  of 
the  premises,  but  before  the  rent  was  duo,  im 
sold  bis  share  of  the  orop  rent  to  one  who  had 
notice  of  tbe  mortgage  and  of  tbe  default.  After 
tbe  crop  bad  fully  matured,  but  while  It  wtf 


Nora— For  note  on  tbe  rlgbt  to  emblements  aa 
between  landlord  and  tenant  including  a  state- 
ment of  tbe  law  as  to  crops  growing  on  land  at  tbe 
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time  of  foreclosure  as  distinguished  from  a  f ulljr 
matured  crop  as  in  the  abore  case,  see  Battemuto 
y.  Albright  (N.  Y.)  U  L.  B.  A.  SOQL 


See  also  45  L.  R.  A.  642. 
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■tandlnjr  upon  the  land,  foreoloeure  prooeedinffs 
were  b^erun,  and  a  receiver  of  the  land  appoint- 
ed, but  the  court  refused  to  authorise  the  recely- 
er  to  take  poflseeslon  of  the  crop.  ifekZ,  that  the 
order  of  refusal  was  not  error. 

(MayT.inSJ 

ERROR  to  the  District  Court  for  CTay  Coun- 
ty to  review  an  order  limitiD^  the  powers 
of  a  receiver  who  had  been  appointed  in  fore- 
closure proceedings.    Afflrmid. 

The  facts  are  stated  in  the  opinion. 

Messrs  F.  L.  Williams  and  Caldwell  A 
Ellis*  for  plaintiffs  in  error: 

The  receiver  is  entitled  to  the  rents  due  for 
the  use  of  the  mortgaged  premises  for  the  year 
]8::^8,  which  had  not  been  severed  and  sold 
prior  to  his  appointment. 

By  the  appointment  of  a  receiver  the  mort- 
gn^ipe  obtains  an  equitable  claim  not  only  upon 
the  rents  and  profits  actually  due  at  the  time, 
but  also  upon  rents  to  accrue:  and  his  rights 
to  ibcro  are  superior  to  that  of  the  mortgagor's 
assignee  in  bankruptcy,  or  to  that  of  any  one 
else  claiming  under  the  mortgage,  as,  for  in- 
stance, his  grantee  who  has  bought  subject 
to  the  mortgage,  even  when  he  has  taken  a 
note  with  personal  security  for  the  rent. 

Jones,  Murtg.  §  536. 

Where  a  receiver  of  the  rents  and  profits  of 
the  mortgaged  premises  has  been  appointed  he 
acquires  the  right  to  all  rents  which  have  ac- 
crued and  remain  unpaid;  the  mortgagee  is 
said  to  have  an  equitable  lien  upon  them.  .  .  . 
And  where  a  note  to  a  chattel  mortgage  was 
given  to  secure  accrued  rent  the  receiver  is  en- 
titled to  both  the  securities  as  well  as  the  orig- 
inal rent. 

Beach,  Receivers,  §§  581,  534;  Henshaw  v. 
WUU,  9  Humph.  568;  Montgomery  v.  MerriU, 
65  Cal.  432;  LofOey  ▼.  Mnvjer,  8  Sandf.  Ch. 
69,  7  L.  ed.  773. 

A  court  of  chancery  will  appoint  a  receiver 
of  the  lands  mortgaged,  and  will  restrain  the 
mortgagor  or  his  grantee  from  collecting  the 
accrued  rents  unpaid  by  the  tenant,  as  well  as 
the  future  rents. 

HovDeU  V.  RtpUy,  10  Paige,  48,  4  L.  ed.  878. 

The  holder  of  a  mortgage  which  has  become 
due,  and  where  the  proceeds  of  the  mortgaged 
premises  are  not,  or  when  they  probably  will 
not  be,  BufScient  to  pay  his  debt  and  costs, 
and  where  the  mortgngor,  or  other  person  who 
is  personally  liable  ^r  the  deficiency,  is  insolv- 
ent, may  apply  for  a  receiver  to  secure  the 
rents  and  profits  of  the  mortgaged  premises 
which  have  not  been  collected. 

AsUn-  V.  Turner,  11  Paige,  436.  6  L.  ed.  189. 
See  also  Beach,  Receivers,  %  582;  Eerr,  Re- 
ceivers, 48;   WyekoffY,  Schofleld,  98  N.  Y.  475, 

A  purchaper  of  the  premises  from  the  mort- 
gagor may  be  directed  to  pay  to  the  receiver 
an  occupation  rent. 

Jones,  Mortg.  g  1536;  High,  Receivers, 
§677. 

This  receiver  was  entitled  to  the  rents  and 
profits  due  at  the  time  and  not  collected. 

Jones,  Mortg.  g^  668,  1636;  Des  Moines  Gas 
Co.  Y.  West,  44  Iowa,  23. 

The  receiver  acauired  a  right  to  all  the  rents 
which  had  accrued  and  remained  unpaid,  and 
was  also  entitled  to  any  security  or  note  given 
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to  secure  the  sum  due  at  the  time  of  his  ap- 
pointment. 

Wiltsie.  Mortgage  Foreclosure,  g§  688-657, 
660;  J^hitehead  v.  Wooten,  48  Miss.  62a 

Where  the  rents  and  profits  are  expressly- 
pledged  for  the  payment  of  the  debt  the  mort- 
gagee need  not  establish  conclusivelv  that  se- 
curity is  insufficient  if  he  shows  insolvency. 

Des  Moines  Oas  Co.  v.  West,  suprct. 

On  petition  for  rehearing. 

The  receiver  is  entitled  to  this  corn  because 
at  the  time  of  his  appointment  it  was  rent  in 
the  hands  of,  and  due  from  Daugherty,  the  ten- 
ant, for  the  use  of  the  mortgaged  premises, 
that  had  not  been  paid  to  the  mortgagor,  nor 
to  any  one  for  his  use.  And  it  makes  no  dif- 
ference whether  this  com  was  matured  or  sev- 
ered from  the  real  estate  so  long  as  it  had  not 
been  paid  by  the  tenant.  It  was  rent  due  for 
the  use  of  the  mortgaged  premises,  and  the  re- 
ceiver was  entitled  to  it  against  the  mortgagor 
or  any  one  else  claiming  under  him. 

Hiffh,  Receivers,  par.  643;  Wyckojf  v.  8co- 
fleld,^9S  N.  Y.  475. 

The  rights  of  the  tenant  are  tested  by  the 
rights  of  the  mortgagor. 

Wood,  Land.  &  Ten.  chap.  18. 

Is  there  any  reason  why  any  different  rule 
should  prevail  as  to  the  assignee  of  the  land- 
lord? The  rent  com  was  not  delivered  to 
S  wcezey  nor  to  Alsop  by  Daugherty  the  tenant, 
nor  would  the  money  have  been  paid  if  this 
rent  had  been  payable  in  cash  at  Wakefield  at 
the  time  of  com  harvest  Yet  an  assignment 
of  the  lease,  or  of  the  note  given  for  it  would 
have  as  effectually  given  the  purchaser  a  vest- 
ed right  to  the  money  as  did  this  assignment 
giving  Alsop  a  right  to  this  com.  In  both  in- 
stances this  "vested  right"  would  be  subject 
to  the  superior  right  of  the  mortgagee  to  take 
the  steps  that  have  been  taken  in  this  case, 
and  by  commencing  foreclosure  proceedings 
and  having  a  receiver  appointed,  procure  the 
ripening  of  his  inchoate  right  to  the  rents  ac- 
crued and  not  paid  into  a  vested  one. 

The  authorities  cited  in  support  of  the  theory 
that  the  mortgagor  may  assign  the  rents,  and 
the  assignee  will  take  good  title,  discloses  that 
the  rents  assigned  were  due. 

The  law  of  this  country  in  the  states  where 
an  enactment  similar  to  Kan.  Gen.  Stat  18S9, 
^  8684,  does  not  exist,  concerning  the  rights  of 
the  lessor,  is  certainly  in  a  rather  confused  con- 
dition. It  being  raled  in  Aluoood  ▼.  Ruekman, 
21  III  200;  WaUs  v.  Preston,  25  Cal.  59;  HatcheU 
V.  Kimbrovgh,  49  N.  0. 163;  Blake  v.  Coats,  8  G. 
Greene,  548;  Beam  v.  Hamish,  45  Pa.  876, 
and  Symonds  v.  Hall,  87  Me.  354, 59  Am.  Dec. 
53, — that  the  title  to  the  rents  remained  in  the 
lessee  until  delivered  to  the  lessor,  while  in 
Hatch  V.  Hart,  40  N.  H.  98;  Walker  v.  Fitts, 
24  Pick.  191;  Moulton  v.  Bobinson,  27  N.  H. 
550, — and  other  states,  it  has  been  held  that 
the  lessor  was  entitled  to  the  rents  because 
they  were  reserved  in  the  lease.  It  seems  that 
our  Legislature,, in  order  to  settle  the  question, 
so  far  as  this  state  is  concerned,  enacted  that, 
"when  rent  is  payable  in  a  share  or  certain 
proportion  of  the  crop,  the  lessor  shall  be 
deemed  the  owner  of  such  share  or  proportion, 
and  may,  if  the  tenant  refuse  to  deliver  him 
such  share  or  proportion,  enter  upon  the  land 
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and  take  poesessloii  of  the  sami".  or  oLtaio  pos- 
session thereof  by  aclion  or  replevin." 

Could  the  lessor  or  bis  assignee  demand  pos- 
session of  this  rent  before  it  was  due?  Is  be 
not  in  precisely  the  same  condition  he  would 
be  if  the  rent  was  due  in  money  or  other  valu- 
able tfainfi:  at  the  maturity  of  the  crop?  Has 
he  any  better  title  to  this  com  than  he  would 
have  bad  to  the  promise  to  pay  money  for  the 
use  of  the  land  ? 

It  certainly  was  not  intended  to  ^ve  an  in- 
solvent mortgagor  the  power  to  defeat  the 
rights  given  the  mortgagee  by  the  statute  re- 
lating to  receivers,  by  permitting  him  to  lease 
the  mortgaged  premises  to  a  party  having 
knowledge  of  the  mortgage,  and  that  default 
has  been  made  in  the  payment  of  the  debt  se- 
cured, and  collect  the  rent  in  advance. 

Mr.  C.  C.  Coleman,  for  defendant  in 
•error: 

Under  the  law  of  Kansas  a  lessor  has  a  vest- 
ed right  in  the  rental  share  of  the  crop,  for 
which  he  may  maintain  replevin,  (see  Kan. 
Gen.  8tat.  1889,  §  8634,)  and  in  every  way 
treat  as  his  personal  chattel. 

The  owner  of  a  growing  crop  may  sell  or 
mortgage  the  same,  and  a  lessor  may  also  sell 
•or  mortgage  his  interest  in  the  same. 

HovD^  V.  Pvgh,  27  Kan.  702. 

The  sale  and  assignment  of  the  lessor's  rent- 
al share  to  Alsop  was,  to  all  intents  and  pur- 
poses, a  severance  of  that  share,  in  law,  and 
•consequently  a  payment  of  the  rent,  so  far  as 
the  receiver  is  concerned . 

While  V.  Pulley,  27  Fed.  Rep.  480;  Alabama 
Gold  L,  Int.  Co,  v.  Olivier,  1  So.  Law  Times, 
150;  WilliB  V.  Moore,  69  Tex.  628. 

In  those  states  in  which  the  mortgagee  is 
prohibited  from  taking  possession  previous  to 
foreclosure,  the  mortgagor  may  make  a  valid 
«nd  binding  assignment  (not  sale)  of  the  rents 
4tnd  profits  until  foreclosure  sale. 

Jones,  Mortg.  g  771. 

If  the  premises  are  under  lease,  the  right  of 
the  mortgagor  in  possession  to  the  rents  is  the 
same,  whether  the  lease  was  made  before  or 
4ifter  the  mortgage. 

Wodley  v.  Holi,  14  Bush,  78a 

At  the  time  of  said  appointment^  the  crop  in 
•<|uestion  was  then  standing  on  said  premises, 
"but  fully  matured."  Such  being  the  case, 
the  crop  had  become  a  personal  chattel,  just  as 
if  actually  severed  from  the  soil,  and  could  not 
be  held  by  the  receiver,  or  claimed  by  the 
mortgagee. 

Mvlltgan  v.  NewUm,  16  Gray,  211;  Eeeht  v. 
Dettman,  56 Iowa,  679;  Everingham  v.  Braden, 
58  Iowa,  183. 

Johnsioiiv  «71,  delivered  the  opinion  of  the 
court: 

This  proceeding  was  brought  to  reverse  an 
^rder  of  the  ludge  of  the  district  court  of  Clay 
<;ounty  limiting  the  powers  of  a  receiver  who 
had  previously  been  appointed.  On  March  1. 
1887.  O.  H.  Sweezev  and  wife  executed  a 
mortgage  to  T.  W.  Marshall  upon  a  quarter 
■section  of  land  in  Clay  county  to  secure  the 
payment  of  a  promissory  note  for  $2,000,  and 
on  the  same  day  executed  a  second  mortgage 
to  Caldwell,  Peterson,  and  Mumford  to  secure 
the  payment  of  a  commission  note  for  $185. 
"Each  mortgage  provided  that,  if  default  was  I 
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mfl'lc  by  tl>e  mr>T?irf>'jorH  in  the  pnymcnt  of  in- 
terest or  any  installment  of  the  debt,  the  con- 
veyance should  become  absolute,  and,  at  tlie 
option  of  the  legal  holder  thereof,  the  whole  of 
the  debt  shouM  become  due  and  payable,  and 
the  legal  holder  of  the  note  should  be  entiiW 
to  the  immediate  possession  of  the  land,  "and 
receive  the  rents,  issues,  and  profits  arising 
therefrom."  Default  was  made  on  both  of  the 
notes,  and  an  action  was  begun  by  Caldwell  A 
Peterson  to  foreclose  their  mortgage,  and  on 
September  4,  1889,  upon  application  of  plain- 
tiffs, the  probate  judge  of  Clay  county  ap- 
pointed a  receiver  to  take  charge  of  the  mort- 
gaged real  estate,  and  of  the  crops  then  standing 
and  growing  thereon.  Afterwards,  and  oa 
September  20.  1889,  a  motion  was  made  bv  ibe 
defendant  to  set  aside  the  appointment  of  the 
receiver,  before  the  iud^  of  the  district  court, 
who  made  the  followmg  findincs  of  fact: 
•'That  on  the  Ist  day  of  March,  1889,  defend- 
ant, O.  R  Sweezey,  was  the  owner  in  fee  sim- 
ple of  the  northeast  quarter  of  section  two,  in 
township  ten  south,  of  range  three  east,  in  the 
county  of  Clay  and  state  of  Ehushs;  thni  oa 
said  date  said  land  was  and  now  is  incumbered 
by  two  mortgnges,  desoribe<l  as  follows:  Oac 
mortgage  to  T.  W.  Marshall.  f.r\  which  thcie 
is  due  about  $2,860,  and  one  mortgage  to  plain- 
tiffs, on  which  there  is  due  aboui  $185;  that 
the  state  and  county  taxes,  amouniin«;  to  about 
$50,  are  unpaid;  that  said  laud  is  not  worth 
more  than  $3,000,  and  will  not  probably  brin^ 
more  than  $2,000  if  sold  under  execution  for 
cash ;  that  before  abandoning  it  they  leased 
the  same  to  one  A.  J.  Daugherty,  defendant 
herein;  that  said  Daugherty  agreed  to  pay  and 
deliver  to  said  Sweezey  one  third  of  the*  com 
and  other  grain  grown  on  said  farm,  at  the 
village  of  Wakefield,  in  said  county  of  Clay, 
as  rent  therefor;  that  said  Daugherty  planted 
and  cultivated  on  said  land  in  the  year  18'>9 
about  sixty  acres  of  corn,  which  was  standing 
thereon,  but  fully  matured,  on  the  third  day 
of  September,  vS&i,  at  the  time  of  the  appoint- 
ment of  the  receiver  herein,  and  one-third  part 
thereof  was  and  is  worth,  delivered  at  the 
town  of  Wakefield,  in  said  county  of  Cky,  at 
least  $125:  that  after  the  lea^inff  of  said  prem- 
ises to  said  Daugherty  by  the  said  Sweezey,  to 
wit,  on  the  15th  day  of  April,  1889,  and  after 
default  had  been  made  in  the  payment  of  plain- 
tiffs' mortgage,  and  before  said  rent  was  due, 
said  Sweezev,  for  the  consideration  of  three 
hundred  ana  seventy  dollars,  sold  to  said  Al- 
sop, who  had  notice  of  said  mortgage  and  of 
said  default  before  making  said  purchase,  the 
one  third  of  the  crop  growing  on  said  land  for 
the  year  1889,  being  the  rent  reserved  by  him 
from  said  Daugherty;  that  said  mortgage 
pledged  the  rents  and  profits  of  said  land  for 
the  payment  of  the  debt  hereby  secured;' that 
said  Alsop  bad  not  collected  said  rent  corn  so 
due  him,  but  the  same  is  still  in  the  bands  of 
said  Daugherty,  and  is  not  in  condition  to  be 
harvested  and  delivered  in  said  town  of  Wake- 
field." Upon  these  facts  the  Judge  of  the  cis- 
trict  court  modified  the  former  order  of  the 
probate  Judge,  and  ordered  that  the  receiver 
take  no  control  over  any  portion  of  the  crop, 
nor  receive  the  same  into  bis  possession.  The 
plaintiffs  complain  of  this  cider,  but  without 
just  cause.    It  will  be  observed  that  the  con 
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waa  fully  matared,  and  bad  been  sold  by  the 
mortgagor  before  the  application  for  a  receiver 
was  made,  and  before  the  forecloaure  proceed- 
ings had  been  commenced.  The  mortgagees 
obtained  no  estate  in  the  mortgaged  lands. 
Under  our  statutes,  their  mortgage  was  a  mere 
security  for  a  debt,  and  the  mortgagor  was  en- 
titled to  the  possession  and  use  of  the  premises, 
and  to  the  crops  grown  thereon,  until  bis  right 
was  devested  by  appropriate  Judicial  proc^- 
ings.  The  title  to  the  land  remained  in  the 
mortgagor,  and  his  right  to  control  and  dis- 
pose of  the  annual  crops  remained  in  him.  at 
least  until  the  receiver  obtained  possession. 
The  fact  that  the  mortgage  debt  was  dne,  and 
that  the  mortgagor  was  in  default,  did  not  of 
itself  devest  him  of  the  right  to  control  and 
dispose  of  the  crops.  T-he  com  grown  on  the 
land  was  chattel  property,  which  the  mort- 
gagor bad  a  right  to  sell,  and,  having  sold  the 
same  prior  to  the  appointment  of  the  receiver, 
the  purchaser  obtained  a  good  titie.  The  case 
of  Beckman  v.  Stkes,  85  Kan.  120.  is  cited 
against  the  ruling  of  the  district  judge,  but  it 
does  not  apply.  There  the  mortgagor  planted 
a  crop  of  corn  after  the  foreclosure  of  the  mort- 
gage, and  it  was  immature  and  growing  wben 


the  land  was  sold  pursuant  to  the  decree  of 
foreclosure,  and  it  was  held  that  the  crop 
passed  by  the  sale  to  the  purchaser.  Here  no 
steps  were  taken  l^  the  mortgagees  until  the 
crop  bad  ripened,  and  had.  in  legal  effect,  been 
severed  through  a  sale  by  the  mortgagor.  If  no 
transfer  of  the  crop  had  been  made,  and  the 
receiver  had  obtained  possession  of  the  mort- 
gaged premises  while  the  crop  was  immature 
and  growing  upon  the  land,  as  is  the  case  in 
some  of  the  authorities  cited  by  plaintiffs  in 
error,  other  considerations  would  arise;  but, 
under  the  facts  in  this  case,  we  think  the  court 
correctly  held  that  the  receiver  was  not  enti- 
tled to  the  possession  of  the  crop  purchased 
by  the  defendant  in  error.  Hecht  v.  Dettman, 
56  Iowa,  679;  WooUev  v.  Holt,  14  Bush,  788; 
Hershey  v.  Metzgar,  90  Pa.  217;  Backensioss  v. 
Btahler,  88  Pa.  251,  75  Am.  Dec.  592;  PurruT 
V.  Pierey,  40  Md.  228,  17  Am.  Rep.  591;  Mul- 
liffan  V.  Newton,  16  Gray,  211;  Wychoffy.  Seo" 
field,  98  N.  T.  475. 

The  order  will  he  affirmed. 

All  the  Justices  concur. 

Rehearing  denied. 


NBW  JERSEY  SUPREME  COURT. 


8TATE  of  New  Jersey;  Maria  Mangles  et 

(U,,  Prosecutors, 

V. 

HUDSON  COUNTY  BOARD  OP  CHOS- 
EN FREEHOLDERS  et  al. 


STATE  of  New  Jersey;   Joseph  H.  Gautier 
et  al.  Prosecutors, 

9. 

SAME 
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...N.  J.. 
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•1.  Under  the  eonstitatioBiil  proTisioii 
tbJbt  **priT»te  propeirftgr  shall  not  be 
taJEea  fbr  public  use  withont  Jnst  eom- 
peiuiatioB*  but  land  may  be  taken  for  pubiio 
Bilirhways,  as  heretofore,  until  the  Legislature 
sbMll  direct  oompeoaatlon  to  be  made/*  the  prac- 
tice of  the  state,  contlaued  from  1716  until  after 
tbe  adoption  of  the  Cooititution,  in  1844,  not  to 
lay  out  roads  of  a  (rreater  width  than  four  rods. 
Is  a  limitation  of  the  lefpislative  power  to  take 
land  for  hiffhways  without  oompensHtion, 

8«  Jn«t  compensation  for  tsJcinp  p%rt  of 
jui  entire  tract  of  land  for  pnblie  nse 
c»nnot  be  ascertained  without  consid- 
ering all  the  prozimate  eifects  of  the 
talcinp,  viz.,  the  withdrawal  of  the  part  taken 
from  tne  dominion  uf  the  former  owner,  the 
dHtiiaere  done  to  the  residue  by  the  separfition, 
aud  the  benefit  im  mediately  accniinjr  to  the 
residue  from  tbe  devotion  of  the  part  taken  to  a 

•Headnotes  by  Dixon,  J. 


certain  public  use.  But  what  are  roHed  **general 
benefits**  should  not  be  considered,  because— 
JInt,  they  are  to  arise.  If  at  all.  In  the  indeflnlts 
future,  when  tbe  compensation  must  be  such  as 
is  just  at  tbe  time  of  taklnin  and«  seeondiy^  they 
are  'so  uncertain  in  character  as  to  be  incapable 
of  present  estimation. 

8.  Bj-**the  benefits  that  will  result  fWna 
such  road"  under  the  Oounty  Boad  Act  of 
April  7, 186S,  are  meant,  not  the  benefits  to  result 
from  the  road  when  improved  as  the  statute  di- 
rects, but  those  resulting  from  the  road  merely 
as  it  is  laid  out. 

4.  Tbe  I«egrislatiire  may  ccmstitiitloiiP 
ally  prowide  that  the  public,  in  taking  land 
for  highwasrs,  may  take  the  buildings  on  the 
land  absolutely,  or  may  take  no  intercut  what- 
eyerin  the  buildings. 

(November  4, 1808.) 

WRITS  of  certiorari  to  review  tbe  report  of 
commissioners  appointed  to  make  awards 
for  land  taken  in  opening  a  public  road.  Af- 
firmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Collins  Sb  Corbin  and  Van  Bus- 
kirk  for  prosecutors. 

Messrs.  J.  A.  BfcGrath,  W.  D.  Ed« 
wards  and  A.  O.  Garretson  for  defend- 
ants. 

DIzont  J,,  delivered  tbe  opinion  of  tbe 
court : 

Tbe  subject  for  consideration  is  tbe  report 
of  commisaiouers  appointed  to  make  awards 


NOTC— The  power  of  the  Legislature  to  take  ■  ion  on  the  subject  is  discussed  in  a  noes  to  Staton  t. 
private  property  for  public  use  without  compen- 1  Norfolk  B.  Go.  post,  888^ 
•ation  in  the  absenee  of  any  constitutional  provis- 1 
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for  lands  taken  in  the  opening  of  section  2  of 
a  public  road  laid  out  m  the  county  of  Hud- 
son,  under  "An  Act  to  Authorize  tbe  Boards 
of  Chosen  Freeholders  in  the  Several  Couoties 
of  This  State  to  Lay  out.  Open,  Construct. 
Improve,  and  Maintain  a  Public  Koad  therein/' 
approved  April  7,  1888,  (Pub.  Laws  1888,  p. 
897.)  The  report  was  filed  June  1,  1892,  and, 
in  the  case  of  each  of  tbe  prosecutors,  states 
that  only  a  part  of  his  land  was  required,  and 
ascertains  tbe  value  of  that  part,  tbe  amount 
of  damages  which  the  owner  will  sustain  by 
reason  of  such  taking,  and  the  amount  of  ben- 
efits that  will  result  from  the  road  to  him  as 
owner  of  his  remaining  lands.  Then,  deduct- 
ing the  amount  of  the  benefits  from  the  sum  of 
the  value  and  damages,  the  report  awards  the 
difference  to  each  owner  as  his  compensation 
under  the  law.  This  feature  of  the  report 
presents  the  first  object  of  attack  by  the  prose- 
cutors. They  insist  that  their  constitutional 
right  to  just  compensation  has  been  withheld 
by  the  deduction  for  benefits.  On  the  other 
hand,  the  defendants  claim  that  the  prosecut- 
ors have  no  constitutional  ri^ht  at  all.  because, 
while  the  Constitution  provides  that  * 'private 
property  shall  not  be  taken  for  public  use 
without  just  compensation,"  it  adds.  '*but  land 
may  be  taken  for  public  highways,  as  hereto- 
fore, until  the  Legislature  shall  direct  compen- 
sation to  be  made."  This  position  of  the 
defendants  will  first  be  examined. 

In  the  exceptive  clause  of  this  constitutional 
provision  no  words  are  more  worthv  of  con- 
sideration than  these,  "as  heretofore."  In 
withholding  from  the  owners  of  land  taken 
for  highways  that  compensation  which  natural 
justice  requires  should  ordinarily  be  made  for 
private  property  needed  for  public  use,  the 
framers  of  our  organic  law  had  regard  to  pre- 
ceding practices  in  this  state  which  had  been 
adhered  to  through  several  ^nerations.  One 
of  these  was  that  of  the  original  proprietors  of 
New  Jersey,  of  including  in  every  grant  of 
laod  a  specific  allowance  for  the  openioc  of 
highways,  which  in  East  Jersey  was  S  per 
cent.  Be  Public  Highway  in  Bergen  d 
Hudson  Counties,  22  N.  J.  L.  293.  The  other 
was  a  practice  enjoined  by  the  Legislature 
from  early  colonifu  times,  and  persisted  in 
uniformly  until  after  the  adoption  of  our  Con- 
stitution, in  1844, — that  of  limiting  the  width 
of  highways  to  four  rods.  See  Acts  1716, 
(1  Nevill,  chap.  28,  §  8);  Acts  1774,  (Allin. 
Laws,  chap.  589,  §  8);  Acts  1799,  (Paterson, 
p.  887,  §  1);  Acts  1818.  (Elmer's  Dig.  p.  472, 
^1;)  and  Revision  1846,  (Nixon,  Dig.  p.  701, 
g  1).  These  practices  naturally  accompanied 
each  other,  and  together  justified,  in  large 
measure  at  least,  the  exception  which  was 
made.  It  is  this  legislative  limitation,  I  think, 
which  is  cbiefiy  pointed  at  by  the  words  "as 
heretofore,"  and  if  it  be  transgressed,  the  gen- 
eral right  to  compensatioD  must  be  enforced. 
Said  GJdef  Justice  Green  in  22  N.  J.  L.  804: 
"  While  there  would  be  manifest  impropriety 
in  disturbing,  without  legislative  authority, 
the  practice  of  taking  land  for  highways  *as 
heretofore.'  sanotioned,  as  it  is,  by  the  Cousti- 
tution.  there  would  be  a  still  more  obvious  im- 
propriety in  giving  greater  latitude  to  the  prac- 
tice. ...  It  is  the  duty  of  the  court  to 
maintain  the  law  as  it.stood  at  the  adoption  of 
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the  Constitution,  but  not  to  extend  itsopen- 
tion."  The  statute  on  which  the  present  pro- 
ceedings are  based  authorizes  a  ruad  100  feet 
wide,  and  this  is  admitted  to  be  the  width  of 
the  highway  now  projected.  The  prosecutors, 
therefore,  have  a  constitutional  title  to  jost 
compensation. 

What  is  meant  bv  the  constitutional  term 
"just  compensation  is  a  matter  which  hss 
received  much  judicial  consideration,  and, 
when  it  was  to  be  awarded  for  part  of  a  tract 
of  land  taken  for  a  public  highway,  great 
diversity  of  opinion  has  been  entertained  con- 
cerning it  Whether  the  compensation  was  to 
equal  only  the  value  of  the  land  taiiten.  or  was 
to  include  the  damage  done  to  the  residue,  and 
whether  the  general  or  special  or  particular 
benefit  accruing  to  the  residue  from  the  public 
use  of  the  part  taken  was  to  be  considered  in 
diminution  of  the  value  or  damages  or  both, 
are  questions  about  which  the  variant  discus- 
sions have  centered.  It  would  be  useless  to 
refer  to  the  numerous  cases  which  are  cited  in 
the  text-books,  and  it  must  suifice  to  state 
our  conclusions  on  the  point  now  involved. 
The  sixth  section  of  the  statute  directs  tbe 
commissioners  "to  make  a  just  and  equitable 
estimate  and  apprnisement  of  the  compensa- 
tion and  damages  each  owner  of  tVe  real  estate 
and  land  to  be  taken  will  sustain  by  reason  of 
such  taking,  considering  in  such  appraisal  the 
condition  in  which  each  owner's  parcel  will  be 
left  after  taking  so  much  thereof  as  will  be 
necessary  for  said  opening,  and  the  benefits 
that  will  result  from  such  road  to  the  owoer 
or  owners  of  such  land  and  real  estate."  . 

The  claim  of  the  prosecutors  is  that  tbe  Con- 
stitution does  not  permit,  and  this  statute  does 
not  authorize,  the  deduction  of  benefits.  Just 
compensation  for  taking  part  of  one  entire 
tract  of  land  for  public  use  cannot,  we  think, 
be  ascertained,  without  considering  all  tbe 
proximate  effects  of  the  taking.  These  are  tbe 
withdrawal  of  the  part  taken  from  the  domin* 
ion  of  the  former  owner,  the  damage  done  to 
the  residue  by  the  separation,  and  the  benefit 
immediately  accruing  to  the  residue  from  tbe 
devotion  of  the  part  taken  to  a  certain  public 
use.  Just  compensation  is  ascertained  by 
combining  the  pecuniary  value  of  all  these 
facts;  if  any  be  excluded,  what  is  given  is 
more  or  less  than  is  just.  The  value  of  tbe 
land  taken  is  no  more  essential  to  just  compen- 
sation than  is  satisfaction  for  the  damage  done 
to  the  residue,  nor  is  it  more  exempt  from 
diminution  on  account  of  benefits  conferred. 
There  is,  however,  a  possibility  of  benefit  to 
accrue  from  certain  public  uses  for  which 
land  is  taken,  like  the  opening  of  highways, 
which  should  not  be  considered,  for  two  rea- 
sons: First f  because  this  benefit  is  to  arise,  if 
at  all,  in  the  indefinite  future,  whlje  tbe  com- 
pensation must  be  such  as  is  just,  at  the  time 
of  the  taking;  second,  because  it  is  so  uncer- 
tain in  character  as  to  be  incapable  of  present 
estimation.  Such  benefit  is  that  which  mar 
spring  from  the  growth  of  population,  if  it 
should  be  attracted  by  the  public  improvement 
for  which  the  land  is  taken,  and  from  similar 
sources.  It  is  usually  styled  * 'general  benefit,'" 
because  it  affects  the  whole  community  or 
neighborhood.  But  any  benefit  which  accom- 
panies the  act  of  taking  the  land  for  the  con- 
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templated  use,  and  wbicb  admits  of  reason- 
able computatioD,  may  enter  into  tbe  award. 

Tbe  provisions  of  tlie  statute  above  quoted 
are  all  plainly  consistent  witb  tbis  view  of  the 
Constitution,  unless  tbe  somewhat  indefinite 
expression,  'nbe  benefits  that  will  result  from 
such  road,"  should  receive  a  construction  on 
wbicb  tbe  counsel  for  the  freeholders  insist. 
They  argue  that  it  means  the  benefits  which 
will  resiilt  from  tbe  road  when  improved  as 
the  statute  directs.  This  construction  seems 
to  be  inadmissible.  It  would  violate  tbe  con- 
stitutional implication  that  the  recompense  is 
to  be  made  witb  regard  only  to  tbe  proximate 
effects  of  the  taking,  since  tbis  improved  con- 
dition is  remote.  Besides,  if  tbis  improved 
condition  of  tbe  road  forms  part  of  tbe  com- 
]>en8ation,  then,  as  soon  as  the  land  is  taken, 
the  public  comes  under  contract  witb  the 
former  owners  of  tbe  land  to  complete  the 
promised  improvement,  (He  Water  Comrs.  cf 
Jersey  City,  31  N.  J.  L.  72.  86  Am.  Dec.  190), 
and  thus  these  provisions  of  tbe  Act  would  be 
placed  beyond  repeal.  It  is  not  to  be  supposed 
that  the  Legislature  intended  such  a  result. 
Tbe  meaning  of  the  clause  is  that  the  benefits 
accruing  from  tbe  road,  regarded  merely  as  a 
public  highway  always  subject  to  legislative 
control,  shall  be  considered.  These  benefits 
are  tbe  same  as  are  usually  charged  by  assess- 
ment against  lands  enhanced  in  valued  by  mu- 
nicipal improvements. 

But.  say  tbe  prosecutors,  tbe  right  to  assess 
land  for  benefits  arising  out  of  municipal  im- 
provements is  a  branch  of  the  taxing  power 
which  is  not  delegated  to  tbe  commissioners 
under  this  statute,  since  they  are  not  author- 
ized to  levy  such  an  assessment,  but  are  mere 
agents  in  the  exercise  of  the  power  of  eminent 
domain;  and  if  all  of  these  benefits  be  charged 
against  tbe  value  of  land  taken  and  damages, 
under  tbe  latter  power,  the  owner  of  such 
land  will  pay  a  greater  proportion  of  tbe  cost 
of  tbe  improvement  than  would  be  exacted  of 
him  under  tbe  taxing  power,  while  upon  the 
owners  of  other  lands,  sharing  equally  in  the 
advantages,  no  special  burden  will  be  imposed. 
Ad  award  made  under  such  conditions,  they 
urge,  cannot  be  just  That  a  right  to  charge 
landowners  for  special  benefits  conferred  by  a 
municipal  improvement  pertains  to  the  taxing 
power  does  not  prove  that  a  similar  riebt  may 
not  belong  to  the  power  of  eminent  domain. 
Sometimes  the  same  result  may  be  attained  by 
force  of  different  branches  of  the  sovereign  pre- 
rogative. Thus  private  property  may  be  taken 
for  public  use  under  tbe  police  power,  or  under 
The  war  power,  as  well  as  under  the  power  of 
eminent  domain.  And  circumstances  may 
readily  be  supposed  in  wbicb  tbe  legal  claim 
of  tbe  owner  for  compensation  will  depend 
upon  tbe  election  of  tbe  government  as  to 
wbicb  power  it  will  exert  for  the  accomplish- 
ment of  its  ends.  Under  tbe  taxing  power 
itself,  burdens  of  very  different  weight  may 
be  laid  upon  different  persons  for  similar  ben- 
efits^  at  the  option  of  tbe  Legislature.  The 
expense  of  opening  one  street  may  be  met  by 
general  tax;  the  expense  of  opening  another 
by  special  assessment.  Hence  there  is  nothing 
abnormal  in  the  fact  that,  in  opening  a  public 
road,  a  heavier  burden  may  be  laid  upon  a 
landowner  who  comes  within  tbe  reach  of  em- 
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incnt  domain  than  may  be  upon  one  whom 
tbe  power  of  taxation  only  can  affect.  Nor 
does  this  inequality  of  burden  render  tbe 
award  for  property  taken  unjust.  Tbe  par- 
ties to  tbis  transaction  are  the  public  and  the 
landowner.  Between  them  the  compensation 
allowed  is  just.  The  generosity  of  tbe  public 
towards  other  owners,  sharing  in  the  benefit 
without  tbe  burden,  does  not  affect  him  whose 
land  is  taken,  except  as  it  affects  all  other 
members  of  the  community.  No  doubt,  if  the 
law  had  directed  that  the  power  of  eminent 
domain  should  be  employed  conditionally,  on 
payment  for  tbe  land  taken  and  damages,  with- 
out deduction  for  benefits,  and  that  special 
benefits  should  be  assessed  under  the  taxing 
power,  more  even-handed  justice  might  have 
been  done;  but  as  it  directs  that  tbe  eminent 
domain  be  exerted  in  full  constitutional  forca» 
on  making  compensation  deemed  just  in  view 
of  benefit  as  well  as  detriment,  it  is  for  the 
courts  merely  to  see  that  the  legislative  man- 
date be  obeyed. 

The  foregoing  discussion  disposes  of  all  the 
objections  presented  by  the  prosecutors  against 
the  deduction  of  benefits,  save  one;  this  is, 
that  the  commissioners  have  deducted  general 
benefits.  Such  does  not  appear  to  be  the  fact. 
The  case  states  that  the  benefits  deducted  are 
such  as  will  arise  from  frontage  on  the  new 
road,  and  the  consequent  increase  in  value  of 
abutting  property.  This  is  not  tbe  general 
benefit.  Possibly  it  may  cover  the  advantage 
expected  to  accrue  from  the  road  when  im- 
proved; and,  if  it  does,  it  is  not  in  harmony 
witb  our  views  of  the  law;  but  it  may  mean 
only  the  benefit  immediately  arising  from  the 
mere  existence  of  the  roadT  which  can  legiti- 
mately be  deducted,  and  the  presumption  is 
asrainst  the  prosecutors. 

Tbe  report  of  tbe  commissioners  is  further 
assniled  because  of  the  mode  in  which  it  deals 
witb  buildings  standing  wholly  or  partly 
within  the  lines  of  the  road.  This  feature  of 
the  report  is  designed  to  accord  with  section  2 
of  an  Amendment  to  tbe  Act  of  1888,  which 
enacts  "  that  where  the  said  road,  or  any  other 
or  connecting  road,  as  above  provided,  or  any 
line  thereof,  shall  take  in  whole,  or  shall  bisect, 
any  building,  the  said  commissioners  may  de- 
termine, as  to  them  shall  seem  most  just,  to 
take  tbe  whole  of  said  building,  or  so  much 
thereof  as  stands  upon  the  land  required  for  the 
road,  or  to  require  the  owner  or  owners  thereof 
to  move  it  back  from  and  outside  of  tbe  line  of 
said  road,  in  case  tbe  owner  or  owners  have 
land  enouirb  left  for  that  purpose,  and  the  ap- 
praisement of  said  commissioners,  having  due 
regard  to  all  attendant  expense,  shall  be  made 
accordingly."  Pub.  Laws  1891,  p.  79.  It 
appears  by  the  report  that  in  the  case  of  O'Fla- 
herty's  property,  the  commissioners  concluded 
that  the  county  should  take  tbe  buildings 
which  stand  wholly  on  the  land  taken,  and  so 
much  of  a  building,  standing  partly  on  that 
land,  as  is  within  the  lines,  and,  in  the  case  of 
Schoppert's  property,  they  have  adjudged  that 
tbe  owners  should  move  back  a  bisected  build- 
ing, having  land  enough  left  for  that  purpose. 
In  both  cases  the  decisions  comply  with  the 
statute.  "  In  tbe  absence  of  any  constitutional 
restraint,"  says  Mr.  Lewis  (£m.  Dom.  §  277), 
*'  it  rests  with  tbe  Legislature  to  say  what  in 
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terest  or  estate  in  lands  shall  be  taken  tor  pub- 
lic use.  The  whole  matter  thus  being  in  the 
discretion  of  the  Legislature,  it  may  authorize 
a  fee  to  be  taken,  and  necessarily  may  author- 
ize any  lesser  estate  or  interest  to  be  taken,  ac- 
cording to  its  views  of  the  requirements  of  the 
fantee  and  the  demands  of  the  public  good." 
see  no  reason  to  doubt  that  this  legulative 
discretion  may  be  exercised,  not  merely  with 
regard  to  the  land  itself,  but  also  with  regard 
to  the  other  cr)mponents  of  the  real  estate,  such 
as  buildinss,  and  that  these  may  be  taken  ab- 
solutely when  their  destruction  or  removal  is 
necessary,  although  only  an  easement  in  the 
land  be  acquired.  Such  a  condemnation  seems 
clearly  to  be  warranted  by  the  statute.  Ac- 
cording to  the  sixth  section  of  the  original  Act, 
the  IxMird  of  chosen  freeholders  acquire  the 
right  to  have,  hold,  use,  occupy,  poesess,  and 
enjoy  the  said  lands  and  real  estate  only  for 
the  purposes  of  said  road;  but,  under  section 
10  of  the  Act  and  section  2  of  the  supplement, 
they  may  take  the  buildings  absolutely,  and  re- 
move and  dispose  of  them  for  their  own  ad- 
vantage. To  this  effect  is  the  O'Flaherty  con- 
demnation. The  action  taken  with  respect  to 
tlia  Bchoppert  building,  in  which  the  public 


acquires  no  right,  rests  upon  a  different  foot- 
ing. In  TayUr  v.  Ntvo  York  db  L,  B.  B.  Co., 
88  N.  J.  L.  28,  this  court  held  that  it  was 
proper  for  the  Legislature  to  empower  the  cor- 
poration to  condetim  the  land,  without  taking 
any  right  in  trees  growing  thereon  whicL  wero 
not  useful  in  the  construction  of  the  railroad. 
On  the  same  principle  the  freeholders,  under 
this  statute,  were  not  bound  to  take  bnildiogs 
which  could  not  be  used  for  the  purposes  of 
the  highway.  The  8choppert  building  was 
therefore  lawfully  left  as  the  property  of  the 
private  owners,  and,  as  it  stood  within  the 
lines  of  the  highway,  it  became  their  duty  to 
remove  it  within  a  reasonable  time.  Whether 
such  duty  is  one  that  can  be  iuforced  by  in- 
dictment of  the  ownets  for  nonfeasance,  or 
whether  they  could  only  be  subjected  to  the 
loss  that  would  follow  on  the  opening  and 
clearing  of  the  road  by  the  public,  is  not  dow 
the  question.  The  owners  certainly  have  the 
right  of  removal,  and  the  award  compensates 
them  for  the  expense. 

In  our  Judgment,  none  of  the  prosecutors' 
objections  is  sustained,  and  the  proceedingi 
should  he  affirmed,  with  costa. 
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An  aerolite  which  embeds  itself  in  the 
earth  ae  it  falls  firom  the  sky  becomes 
the  property  of  the  owner  of  the  land» 

and  another  person  cannot  acquire  ownership  of 
it  by  discovering  it,  digging  it  up,  and  carrying 
it  away. 

(October  4, 1800.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  District  Court  of  Winnebago  County 
in  favor  of  plaintiff  in  an  action  brought  to  re- 
cover possession  of  an  aerolite.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  S.  Pattee,  with  Jf<?Mr«.  Charles 
B.  Elliott  and  C.  H.  Kelley*  for  appellant: 

The  principles  by  which  the  owner  of  the 
fee  became  owner  of  accessions  to  the  land  are 
few  and  simple. 

Barring  inheritance,  there  were  at  the  com- 
mon law  but  five  methods  of  acquiring  title  to 
realty:  (1)  b^  escheat;  (2)  by  occupancv;  (3) 
by  prescription;  (4)  by  forfeiture;  <5)  by  aliena- 
tion. 

The  property  in  dispute  could  not  have  come 
to  the  owner  of  the  fee  by  escheat,  prescrip- 
tion, forfeiture,  or  alienation.  If  he  acquired 
property  to  it  at  all,  it  must  have  been  by  prior 
occupancy.  But  title  to  things  real  by  prior 
occupancy  was  confined  long  before  Black- 
stone's  day  to  cases  arising  by  the  death  of  a 


tenant  pur  autre  vie,  and  it  has  no  application 
whatever  now  in  ita  proper  signification. 

2  Bl.  Com.  261;  8  Washb.  Real  Prop.  p.  60. 

But  under  this  head  Blackatone  consider! 
"some  cases,  where  the  laws  of  other  nationa 
give  a  right  by  occupancy,  as  in  lands  newly 
created  bv  the  rising  of  an  island  in  a  river,  or 
by  the  alluvion  or  dereliction  of  the  sea."  Re- 
garding alluvion,  "if  this  gain  be  by  little 
and  little,  by  small  and  imperceptible  degrees, 
it  shall  belong  to  the  owner  of  the  land  ad- 
Joining." 

2  Bl.  Com.  262;  EmansY.  Tumbva,2Johm. 
818,8  Am.  Dec.  427;  Baltimore  d:  0.  R.  Co.  v. 
Chaee,  48  Md.  84;  Chapman  v.  KimbaU,  9  Good. 
41,  21  Am.  Dec.  707;  Haleey  v.  MeCormick, 
18  N.  Y.  149;  Boorman  v.  Sunnu4ihe.  42  Wis. 
244:  MiteheU  v.  Baratta,  17  Gratt  445;  Bood 
V.  Johnson,  26  Vt.  72.* 

The  reason  is  that  "these  owners,  being  oft- 
en losers  by  the  breaking  in  of  the  sea,  or  at 
charges  to  keep  it  out,  this  possible  gain  is 
therefore  a  reciprocal  consideration  for  sach 
possible  charge  or  loss." 

2  Bl.  Com.  262;  Warren  ▼.  Chambers,  25 
Ark.  120,  4  Am.  Rep.  24;  East  Hampton  F.  d 
C.  Trustees  v.  Kirk,  84  N.  T.  218. 

If  the  alluvion  or  dereliction  be  sudden  and 
considerable,  it  did  not  belong  to  the  owner  of 
the  adjoining  land,  but  to  the  king. 

2  Bl.  Com.  262;  St.  Clair  County  v.  T/>nnsS' 
ton,  90  U.  S.  28  WalJ.  67,  28  L.  ed.  5»:  Cnap- 
man  v.  Kimball,  9  Conn.  41, 21  Am.  Dec.  707; 
Mulry  V.  Norton,  1  Cent.  Rep.  748, 100  N.  Y. 
482.  58  Am.  Rep.  206;  Dikes  v.  UUkr,  24 
Tex.  424. 

In  case  of  a  sudden  avulsion  by  which  a  dis- 


NoTS.— There  seems  to  be  no  authority  on  the  I  sented  except  that  which  is  discussed  by  the  ooort 
very  interesting  and  novel  question  above  pre-  I  in  its  oninion. 

17  L.  R.  A. 


1892. 


QODDABD  V.  WUiCHKLL. 


789 


tinct  and  tangible  part  of  one  man's  land  is 
detached  and  aeposi ted  upon  aDOtber's  premises 
tbe  latter  ae<juires  no  title  thereto  bj  tbe  mere 
act  of  deposit. 

Ticdeman,  Real  Prop.  §  687. 

Title  to  tbis  property  could  not  have  been 
eained  by  tbe  plaintiff  by  an^  of  tbe  common- 
law  methods  of  acquiring  title  to  things  real 
by  occupancy. 

A  permanent  annexation  to  tbe  soil  of  a 
thing,  in  itself  personal^  makes  it  a  part  of  tbe 
realty. 

Tiedeman,  Real  Prop.  $  2. 

Whatever  movables  are  found  upon  the  sur- 
face of  the  earth, or  in[tbe  sea,  and  oreanclaimed 
by  any  owner,  are  supposed  to  be  abaadoned 
by  tbe  last  proprietor,  and  as  such  are  returned 
into  tbe  common  stock  and  mass  of  tbiogs; 
and  therefore  they  belong  as  in  a  state  of  nature 
to  tbe  first  occupant  or  finder. 

3  Bl.  Com.  258,  4.2;  McLaughlin  v.  Wdite, 
5  Wend.  410, 21  Am.  Dec.  232:  Eads  v.  Brtuel- 
ton,  22  Aik.  501,  79  Am.  Dec.  88;  Siate  v. 
7apl(xr,  27  N.  J.  L.  121;  ifidvck  v.  Duran,  67 
Tex.  262;  Amory  v.  Flpn,  10  Johns.  102; 
Jioiren  v.  Sullitan,  62  Ind.  281,  80  Am.  Rep. 
172;  Tanca  v.  Seaton,  28  Gratt.  601,  26  Am. 
Rep.  880. 

Before  tbis  aerolite  reached  tbe  earth  it  un- 
questionably belonged  to*the  "common  stock 
and  mass  of  things,"  and,  therefore  was  not 
the  property  of  any  one.  Now  was  its  char- 
acter changed  from  that  of  a  chattel  to  that  of 
realty,  and  its  status  changed  from  that  of  a 
thing  unowned  to  that  of  a  thing  held  in  fee 
simple,  tbe  instant  it  struck  and  buried  Itself 
in  the  surface  of  tbe  soil? 

If  we  examine  tbe  reason  for  tbe  ancient 
rule,  "that  whatever  is  affixed  to  the  soil  be- 
longs to  the  soil,'*  we  find  it  was  adopted  when 
real  property  constituted  tbe  whole  property  of 
tbe  world;  and  then,  as  now,  certain  powerful 
and  ambitious  men  wanted  the  earth.  In- 
spired by  greed,  tbe  lord  of  the  fee  claimed 
everything  that  by  accident,  mi$take,or  chance 
hanpened  to  become  fixed  to  the  soil  of  his  fief. 

In  modem  times  many  inroads  have  been 
made,  for  one  reason  and  another,  upon  this 
ancient  rule  of  real  property. 

The  intention  of  tbe  parties  and  the  adapta- 
bility of  the  thing  to  tbe  use  of  the  freehold 
are  now  regarded  as  among  the  necessary  tests 
of  a  fixture. 

Voorhees  v.  MeGinnis,  48  N.  Y.  27a 

A  tenant  who  affixes  permanently  to  tbe 
premises  articles  necessary  to  his  trade  has 
been  allowed  to  remove  them. 

Capen  v.  Peekham,  35  Conn,  88;  f^effer  v. 
Pettit,  77  Pa.  487, 18  Am.  Rep.  452;  Eolmes  v. 
Tremper,  20  Johns.  29, 11  Am.  Dec.  238;  Price 
V.  Brayton,  19  Iowa,  809;  Snedeker  v.  War- 
ring,  12  N.  Y.  170. 

Things  attached  to  tbe  realty  (for  the  pur- 
pose of  keeping  them  steady)  which  are  not 
specially  adapted  to  tbe  use  of  the  premise;*, 
do  not  assume  tbe  character  of  realty  by  an- 
nexation. 

Mvrdock  v.  Gifford,  18  N.  Y.  28;  Cresfon  v. 
Stout,  17  Johns.  116,  8  Am.  Dec.  878;  Voor- 
hee9  v.  McGinnii^  supra;  Gale  v.  Ward,  14 
Mass.  852.  7  Am.  Dec.  223;  Union  Bank  v. 
Emerson,  15  Mass.  159;  Pierce  v.  George,  108 
Mass.  78,  11  Am.  Rep.  810;  HiU  v.  Sewaid,  58 
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Pa.  274,  91  Am.  Dea  209;  FuOam  t.  Btecmu^ 
80yt.448. 

Tbis  principle  of  adaptability  is  moat  clearly 
recognized  by  tbe  authorities. 

Gale  V.  Ward,  14  Mass.  851,  7  Am.  Dec.  228; 
Union  Bank  v.  Emerson,  Pi&ree  ▼.  George,  and 
Mnrdoek  v.  Gifford,  supret. 

The  old  common-law  criterion  of  physical 
annexation  to  the  soil  has  been  exploded  even 
in  regard  to  buildings. 

Van  Ness  v.  Pacard,  27  U.  8.  3  Pet.  146,  7 
L.  ed.  877. 

Tbis  ancient  rule,  hoarv  with  age,  though  in 
many  cases  as  useful  to-day  as  at  any  time  in 
its  history,  should  not  be  extended  like  a  cast- 
iron  network  so  to  include  those  things  never 
contemplated  in  its  adoption,  and  which  for 
numerous  and  substantial  reasons  should  for- 
ever remain  outside  its  rigid  bars. 

Tbe  proper  principle  to  apply  in  the  case  at 
bar  is  that  of  original  acquisition. 

20  Alb.  L.  J.  299. 

Under  tbe  Roman  law,  when  treasure  was 
found  by  one  person  on  the  land  of  another, 
one  half  thereof  was  given  to  tbe  finder  and 
the  other  half  went  to  the  owner  of  tbe  land. 

Code  Civil  Act,718;  Mackenzie,  Roman  Law, 
170,  cited  in  Livermore  v.  WhiU,  74  Me.  452, 
48  Am.  Rep.  600. 

But  in  English  and  American  law  the  finder 
of  property  not  claimed  by  an  owner  is  en- 
titled to  the  whole  of  it,  even  though  it  be 
found  on  the  land  of  another. 

The  finder  of  lost  articles  acquires  a  good 
title  to  them  against  every  one  except  the  for- 
mer owner. 

Armory  v.  Delamirie,  1  Strange,  605. 

The  place  in  which  a  lost  article  is  found 
does  not  constitute  any  exception  to  tbe  general 
rule  of  law  that  the  finder  is  entitled  to  it  aa 
against  all  persons  except  the  owner. 

Bridges  v.  Hatokesioorth,  7  Eng.  L.  &  Eq. 
424;  Durfee  v.  Jones,  11  R  I.  588,  28  Am. 
Rep.  528;  Boioen  v.  SuUican.  62  Ind.  281,  80 
Am.  Rep.  172;  Hamaker  v.  Blanchard,  90  Pa. 
877.  85  Am.  Rep.  664;  Totum  v.  Sharpless,  6 
PhiJa.  18. 

The  authorities  regard  such  lost  articles  as 
things  fallen  back  into  the  common  stock,  and 
purely  upon  tbe  ground  of  prior  occupancy  ia 
the  finder's  title  made  to  rest. 

2  Bi.  Com.  §  402;  cases  above  cited;  Soeem  v. 
Toran,  16  Or.  269. 

Practically  tbe  same  rule  is  held  regarding 
things  abandoned.  They  fall  back  into  the 
"common  stock"  and  are  the  property  of  him 
who  first  possesses  himself  of  them. 

Sdskm  V.  Loekwood,  87  Conn.  500,  9  Am. 
Rep.  850. 

As  to  things  which  were  never  owned  which 
have  never  vet  been  out  of  the  "common  stock 
and  mass  of  things,"  the  same  rule  holds  in  the 
main,  and  tbe  person  who  first  captures  the 
chattel  may  bola  it  against  tbe  world. 

Taber  v,  Jenny,  1  Sprague,  815;  Towng  ▼. 
Hicfiens,  1  Dav.  &  Meriv.  592;  Atnory  v.  Flyn^ 
10  Johns.  102,  6  Am.  Dec.  316. 

Messrs,  Peters  A  Fisher  and  W.  E* 
Bradford  for  appellee. 

GraB^er»  J,,  delivered  the  opinion  of  the 
court: 
The  district  court  found  the  following  facts, 
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with  some  others,  not  important  on  this  trial: 
"That  the  plaintiff,  John  Goddard,  is,  and  has 
been  since  about  1857,  the  owner  in  fee  simple 
of  the  north  half  of  section  No.  three,  in  town- 
ship No.  nineiy-eight,  range  No.  twenty-five, 
in  Winnebago  county,  Iowa,  and  was  such 
owner  at  the  time  of  the  fall  of  the  meteorite 
hereinafter  referred  to.  (2)  That  said  land 
was  prairie  land,  and  that  the  grass  privilege 
for  the  year  1890  was  leased  to  one  James 
Eleckson.  (8)  That  on  the  2d  day  of  May, 
1890,  an  aerolite  passed  over  northern  and 
northwestern  Iowa,  and  the  aerolite,  or  fra^;- 
ment  of  the  same,  in  (][uestion  in  this  action, 
weighiog.  when  replevied,  and  when  produced 
In  court  on  the  trial  of  this  cause,  about  66 
pounds,  fell  onto  plaintiff's  land,  described 
above,  and  buried  itself  in  the  ground  to  a 
depth  of  three  feet,  and  became  imbedded 
therein  at  a  point  about  twenty  rods  from  the 
section  line  on  the  north.  (4)  That  the  day 
after  the  aerolite  in  question  fell  it  was  du?  out 
of  the  ground  with  a  spade  by  one  Peter  Hoag- 
land,  in  the  presence  of  the  tenant,  Eleckson; 
that  said  Hoagland  took  it  to  his  house,  and 
claimed  to  own  same,  for  the  reason  that  he 
had  found  same  and  dug  it  up.  (5)  That  on 
May  6, 1890,  Hoagland  sold  the  aerolite  in  suit 
to  the  defendant,  H.  Y.  Winchell,  for  $105, 
and  the  same  was  at  once  taken  possession  of 
by  said  defendant,  and  that  the  possession  was 
held  by  him  until  same  was  taken  under  the 
writ  of  replevin  herein;  that  the  defendant 
knew  at  the  time  of  his  purchase  that  it  was 
an  aerolite,  and  that  it  fell  on  the  prairie  south 
of  Hoagland's  land.  ...  (10)  I  find  the 
yalue  of  said  aerolite  to  be  one  hundred  and 
one  dollars  ($101)  as  ycrbally  stipulated  in  open 
court  b3r  the  parties  to  this  action;  that  the 
same  weighs  about  66  pounds,  is  of  a  black, 
smoky  color  on  the  outside,  showing  the  effects 
of  heat,  and  of  a  lighter  and  darkidi  gray 
color  on  the  inside;  tbiat  it  is  bn  aerolite,  and 
fell  from  the  heavens  on  the  3d  of  May,  1890; 
that  a  member  of  Hoagland's  family  saw  the 
aerolite  fall,  and  directed  him  to  it.'*  As  con- 
clusions of  law,  the  district  court  found  that 
the  aerolite  became  a  part  of  the  soil  on  which 
it  fell;  that  the  plaintiff  was  the  owner  thereof; 
and  that  the  act  of  Hoagland  in  removinf  it 
was  wrongful.  It  is  insisted  by  appellant  Chat 
the  conclusions  of  law  are  erroneous;  that  the 
enlightened  demands  of  the  time  in  which  we 
live  call  for,  if  not  a  modification,  a  liberal 
construction,  of  the  ancient  rule,  "that  wba^ 
ever  is  affixed  to  the  soil  belongs  to  the  soil," 
or,  the  more  modern  statement  of  the  rule,  that 
"a  permanent  annexation  to  the  soil,  of  a  thing 
in  itself  personal,  makes  it  a  part  of  the  realty." 
In  behalf  of  appellant  is  inyoked  a  ruJe 
alike  ancient  and  of  undoubted  merit,  '*thatof 
title  by  occiTpancv;"  and  we  are  cited  to  the 
language  of  Blackstone,  as  follows:  "Occu- 
pancy IS  the  taking  possession  of  those  things 
which  before  belonged  to  nobody ;"  and  *  *  what- 
ever movables  are  found  upon  the  surface  of 
the  earth,  or  in  the  sea,  and  are  unclaimed  by 
any  owner,  are  supposed  to  be  abandoned  by 
the  last  proprietor,  and  as  such  are  returned 
into  the  common  stock  and  mass  of  things; 
and  therefore  they  belong,  as  in  a  state  of  nat- 
ure, to  the  first  occupant  or  finder."  In  deter- 
mining which  of  these  rules  is  to  goyem  in  this 
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case,  it  will  be  well  for  us  to  keep  in  mind  the 
controlling  facts  giving  rise  to  the  different 
rules,  and  note,  if  at  all,  wherein  the  facts  of 
this  case  should  distinguish  it.  The  rule  sougiit 
to  be  avoided  has  alone  reference  to  what  be- 
comes a  part  of  the  soil,  and  hence  belongs  to 
the  owner  thereof,  because  attached  or  added 
thereto.  It  has  no  reference  whatever  to  an 
independent  acquisition  of  title;  that  is,  to  an 
acquisition  of  property  existing  independent  of 
other  property.  The  rule  invoked  has  refer- 
ence only  to  property  of  this  independent 
character,  for  it  speaks  of  movables  "  found 
upon  the  surface  of  the  earth  or  in  the 
sea. "  The  term  ' '  movables  "  must  not  be  con- 
strued to  mean  that  which  can  be  moved, 
for,  if  so,  it  would  include  much  known 
to  be  realty;  but  it  means  such  things  as 
are  not  naturally  parts  of  earth  or  sea.  but  are 
on  the  one  or  in  the  other.  Aniniials  exist  on  the 
earth  and  in  the  sea,  but  they  are  not,  in  a 
proper  sense,  parts  of  either.  'If  we  look  to 
the  natural  formation  of  the  earth  and  sea.  it 
is  not  difficult  to  understand  what  is»  meant  bv 
"movables, '  within  the  spirit  of  the  rule  citecf. 
To  take  from  the  earth  what  nature  has  placed 
there  in  its  formation,  whether  at  the  creation 
or  through  the  natural  processes  of  the  acqui- 
sition and  depletion  of  its  particular  parts,  as 
we  witness  it  in  our  daily  obserzations,  wheth- 
er it  be  the  soil  proper  or  some  natural  deposit, 
as  of  mineral  or  yegetable  m>«»tcr,  is  to  lake 
a  part  of  the  earth,  4nd  not  moyablefiw 

If,  from  what  we  tiave  ^ald,  we  have  in 
mind  the  facts  giving  rise  to  the  rules  cited, 
we  may  well  look  to  the  ''acts  of  this  case  to 
properly  distinguish  it.  The  subject  of  the 
dispute  is  an  aerolite,  of  abojt  si^iy-six 
pounds'  weight,  that  "fell  from  (he  heavens" 
on  the  land  of  the  plain liff.  aud  .as  found 
three  feet  below  the  surface.  It  came  to  its 
position  in  the  earth  through  natural  (jiisci. 
It  was  one  of  nature's  deposits,  with  n'^tbiog 
in  its  material  composition  co  make  it  foreign 
or  unnatural  to  the  soil.  It  was  not  a  mova- 
ble thing  "on  the  earth."  It  was  in  the  earth, 
and  in  a  very  significant  sense  immovable: 
that  is,  it  was  only  movable  as  parts  of  earth 
are  made  movable  by  the  hand  of  man.  Ei 
cept  for  the  peculiar  manner  in  which  it  csme 
its  relation  to  the  soil  would  be  bevond  dis- 
pute. It  was  in  its  substance,  as  we  under 
stand,  a  stone.  It  was  not  of  a  character  to 
be  thought  of  as  "unclaimed  by  any  owner." 
and,  bmiuse  unclaimed,  ''supposed  to  be 
abandoned  by  the  last  proprietor,"  as  should 
be  the  case  under  the  rule  inyoked  by  appel- 
lant. In  fact  it  has  none  of  the  characteris- 
tics of  the  property  contemplated  by  such  a 
rule. 

We  may  properly  note  some  of  the  particu- 
lar claims  of  appellant.  His  argument  deals 
with  the  rules  of  the  common  law  for  acquir- 
ing real  property,  as  by  escheat,  occupancy, 
prescription,  forfeiture,  and  alienation,  which 
it  is  claimed  were  all  the  methods  known, 
barring  inheritance.  We  need  not  question 
the  correctness  of  the  statement,  assuming 
that  it  has  reference  to  original  acquisition,  as 
distinct  from  acquisitions  to  soil  aliendy 
owned,  by  accretion  or  natural  causes.  The 
(reneral  rules  of  the  law,  by  which  the  owners 
of  riparian  titles  are  made  to  lose  or  gain  by 
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the  doctrine  of  Gccretions,  are  quite  familiar. 
These  rules  ai'e  not,  however,  oi  exclusive  ap- 
plication to  such  owners.  Through  the  action 
of  the  elements,  wind  and  water,  the  soil  of 
one  man  is  tnkcn  and  deposited  in  the  field  of 
another;  and  thus  all  over  the  country,  we 
may  say.  changes  are  constantly  going  on.  By 
these  natural  causes  the  owners  of  the  soil  are 
giving  and  taking  as  the  wisdom  of  the  con- 
trolling forces  shall  determine.  By  these  op- 
erations one  may  be  affected  with  a  substantial 
^in,  and  another  hy  a  similar  loss.  These 
gains  are  of  accretion,  and  the  deposit  becomes 
the  property  of  the  owner  of  the  soil  on  which 
it  is  made. 

A  scientist  of  note  has  said  that  from  six 
to  seven  hundred  of  these  stones  fall  to  our 
earth  annually.  If  they  are,  as 'indicated  in 
argument,  departures  from  other  planets,  and 
if  amone:  the  planets  of  the  solar  system  there 
is  this  interchange,  hearing  evidence  of  their 
material  composition,  upon  what  principle  of 
reason  or  authority  can  we  say  that  a  deposit 
thus  made  shall  not  be  of  that  class  of  prop- 
erty that  it  would  be  if  originally  of  this 
planet  and  in  the  same  situation?  If  these 
exchanges  have  been  going  on  through  the 
countless  ages  of  our  planetary  system,  who 
ahall  attempt  to  determine  what  part  of  the 
rocks  and  formations  of  especial  value  to  the 
scientist,  resting  in  and  upon  the  earth,  are  of 
meteoric  acquisition,  and  a  part  of  that  class 
of  property  designated  in  argument  as  "un- 
owned things,""  to  be  the  property  of  the  for- 
tunate ficder  instead  of  the  owner  of  the  soil, 
if  the  rule  contended  for  is  to  obtain?  It  is 
not  easy  to  understand  why  stones  or  balls  of 
metallic  iron,  deposited  as  this  was,  should  be 
^vemed  by  a  different  rule  than  obtains 
from  the  deposit  of  boulders,  stones,  and  drift 
upon  our  prairies  by  glacier  action;  and  who 
would  contend  that  these  deposits  from  float- 
ing bodies  of  ice  belong,  not  to  the  owner  of 
the  soil,  but  to  the  finder?  Their  origin  or 
source  may  be  less  mysterious,  but  they,  too; 
are  "telltale  messengers"  from  far-off  lands, 
and  have  value  for  historic  and  scientific  in- 
vestigation. 

It  is  said  that  the  aerolite  is  without  adap- 
tation to  Ihe  soil,  and  only  valuable  for  scien- 
tific purposes.  Nothing  in  the  facts  of  the 
case  will  warrant  us  in  saying  that  it  was  not 
as  well  adapted  for  use  by  the  owner  of  the 
aoil  as  anj-  stone,  or,  as  appellant  is  pleased 
to  denominate  it,  "ball  of  metallic  iron." 
That  it  may  be  of  sjeater  value  for  scientific 
or  other  purposes  may  be  admitted,  but  that 
fact  has  little  weight  in  determining  who 
should  be  its  owner.  We  cannot  say  that  the 
owner  of  the  soil  is  not  as  interested  in,  and 
would  not  as  readily  contribute  to,  the  great 
cause  of  scientific  aavancement,  as  the  finder, 
by  chance  or  otherwise,  of  these  silent  mea- 


sengers.  This  aerolite  is  of  the  value  of  flOl, 
and  this  fact,  if  no  other,  would  remove  it 
from  uses  where  other  and  much  less  valua- 
ble materials  would  answer  an  equally  good 
purpose,  and  place  it  in  the  sphere  of  its  great- 
er usefulness. 

The  rule  is  cited,  with  cases  for  its  support, 
that  the  finder  of  lost  articles,  even  where  they 
are  found  on  the  property,  in  the  building,  or 
with  the  personal  effects  of  third  persons,  is 
the  owner  thereof  against  all  the  world  except 
the  true  owner.  The  correctness  of  the  rule 
maybe  conceded,  but  its  application  to  the 
case  at  bar  is  very  doubtful.  The  subject  of 
this  controversy  was  never  lost  or  abandoned. 
Whence  it  came  is  not  known,  but,  under  the 
natural  law  of  its  government,  it  became  a 
part  of  this  earth,  and,  we  think,  should  be 
treated  as  such.  It  is  said  hy  appellant  that 
this  case  is  unique;  that  no  exact  precedent 
can  be  found;  and  that  the  conclusion  must 
be  based  largely  upon  new  considerations. 
No  similar  (question  has,  to  our  knowledge, 
been  determined  in  a  court  of  last  resort.  In 
the  American  and  English  Encyclopedia  of 
Law  (vol.  15,  p.  888)  is  the  following  language: 
*'An  aerolite  is  the  property  of  the  owner  of 
the  fee  upon  which  it  falls.  Hence  a  pedes- 
trian on  the  highway  who  is  first  to  discover 
such  a  stone  is  not  the  owner  of  it;  the  high- 
way being  a  mere  easement  for  travel."  It 
cites  the  case  of  MaoB  v.  Amana  8oc.,  16  Alb. 
L.  J.  76,  and  18  Ir.  L.  T.  881,  each  of  which 
periodicals  contains  an  editorial  notice  of  such 
a  case  having  been  decided  in  Illinois,  but 
no  reported  case  is  to  be  found.  Anderson's 
Law  Dictionary  states  the  same  rule  of  law, 
with  the  same  references,  under  the  subject  of 
AcerHions.  In  20  Alb.  L.  J.  299,  is  a  letter  to 
the  editor  from  a  correspondent,  calling  at- 
tention to  a  case  determined  in  France,  where 
an  aerolite  found  by  a  peasant  was  held  not  to 
be  the  property  of  the  "proprietor  of  the  field," 
but  that  01  the  finder.  These  references  are 
entitled,  of  course,  to  slight,  if  any,  consider- 
ation; tiie  information  as  to  them  being  too 
meager  to  indicate  the  trend  of  legal  thought. 
Our  conclusions  are  announced  with  some 
doubts  as  to  their  correctness,  but  they  arise 
not  so  much  from  the  application  of  known 
rules  of  law  to  proper  facts  as  from  the  ab- 
sence of  defined  rules  for  these  particular 
cases.  The  interest  manifested  has  induced  us 
to  give  the  case  careful  thought.  Our  con- 
clusions seem  to  us  nearest  analogous  to  the 
fenerally  accepted  rules  of  law  bearing  on 
indred  questions,  and  to  subserva  the  ends 
of  substantial  justice.  The  question  we  have 
discussed  is  controlling  in  the  case,  and  we 
need  not  consider  others. 

The  j^tdgmeni  qf  the  Di9tiriet  Court  i$  qfi 
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^1.  Wliere  a  complaiiit  does  not  at&te  a 
cause  of  action*  for  the  resBOD  that  some  es- 
sential fact  Is  pleaded  only  by  way  of  exhibit,  and 
defendant  does  not  demur,  but  upon  the  trial 
allows  the  plaintiff,  without  objeotion,  to  intro- 
duce evldenoe  to  prove  such  fact,  he  cannot  in 
this  court  for  the  flnrt  time  take  ad vantase  of  the 
defect  in  the  complaint. 

8«  The  lien  of  a  chattel  mortgrai^  prop- 
erly filed  ia  paramount  to  that  of  an 
agister  for  subsequently  pasturing'  the  mort- 
firaged  stock,  unless  it  is  shown  that  the  mort^ 
gagee  consented,  either  expressly  or  impliedly, 
that  such  stock  might  be  so  pastured  and  sub- 
jected to  such  lien. 

8.  WhUesnchcmisentmagrbeahownbgr 
circnnistaaees*  the  fact  that  the  mortgagor 
retains  possession  of  the  mortgaged  property  is 
not  of  itself  proof  of  such  consent. 

(September  7, 180SJ 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  County  Court  for  McCook  County  in 
favor  of  defendant  in  an  action  brought  to 
establish  the  priority  of  the  lien  of  plaintiff's 
chattel  mortgage  upon  certain  livestock  over 
a  lien  claimed  by  defendant  for  paaturing  the 
•lock.    Beveraed. 

The  facta  are  stated  in  the  opinion. 

Mr,  M.  A,  Butterfield  for  appellant. 

Mr,  E.  H.  Wilson*  for  respondent: 

In  the  construction  of  the  statute  providing 
for  an  agister's  lien  it  is  to  be  observed  that  the 
Legislature  had  in  mind  at  the  time  of  its  pas- 
sage only  two  exemptions  from  its  effect,  viz., 
stock  that  had  been  stolen  and  stook  placed  in 
the  possession  of  the  agister  by  some  one  who 
did  not  own  the  same. 

The  statute  was  in  force  at  the  time  the 
mortgage  was  given  and  the  mortgagee  ac- 
cepted the  same  with  knowledge  of  it  and  the 
right  of  the  mortgagors  to  place  the  mortgaged 
property  in  the  hands  of  an  agister  for  the  pur- 
pose of  feeding,  and  of  the  agister's  lien,  and 
that  such  act  on  the  part  of  the  mortgagors 
would  make  no  default  in  the  terms  of  the 
mortgage.  The  statute  is  not  unconstitutional 
as  violating  any  rights  of  the  mortgagees  or  his 
contract  or  lien. 

Smith  V.  Steveni,  86  Minn.  808. 

As  against  the  mortgagee  the  defendant  has 
the  right  to  make  only  Just  and  reasonable 
charges  and  the  statute  thereby  prevents  de- 
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fendant  from  charging  more  than  was  Jnst  aoA 
reason  a  ble . 
Coie  V.  AOen,  }Sl  Kan.  217,  80  Am.  Bep.  425. 

Kellam*  P.  /. ,  delivered  the  opinion  of  the 
court: 

The  controlling  question  in  this  case  la 
whether  the  Hen  of  an  agister  for  the  feeding 
and  pasturing  of  stock,  received  from  tb» 
mort^gor  in  possession,  takes  precedence  over 
the  hen  of  a  chattel  mortgage  upon  the  same 
stock,  given  and  filed  in  the  register's  office,  as 
provided  by  law,  prior  to  such  feeding  and 
pasturing.  Respondent  makes  the  preliminazy 
objection  that  the  complaint  does  not  state  a. 
cause  of  action,  nor  show  the  plaintiff  entitled 
to  any  relief,  or  to  resist  defendant's  claim  for 
a  lien,  for  the  reason  that  plaintiff's  interest,  if 
he  have  any,  in  the  property  involved,  dependa 
entirely  upon  the  terms  of  a  chatt(*l  mortgage, 
which  are  not  pleaded,  or  set  out  in  the  com- 
plaint, except  as  an  exhibit  thereto,  and  so  not 
entitled  to  be  considered.  Under  the  rule  ap- 
proved and  adopted  by  a  majority  of  this  court 
in  Afiltman  y,8igliTU/fr  (8.  Dak.)  50  N.  W. 
Rep.  911,  this  would  probably  have  been  good 
ground  for  demurrer  to  the  complaint.  De> 
fendant,  however,  did  not  demur,  but  an- 
swered upon  the  merits  and  went  to  trial, when 
the  chattel  mortgage  was  offered  in  evidenco 
and  received  without  objection. .  Under  these 
circumstances,  the  defendant  cannot  in  thia 
court  for  the  first  time  take  advantage  of  thia 
defect  in  the  complaint,  which  was  plainly 
amendable,  and  which  was  in  fact  fully  cov- 
ered by  evidence  received  without  objection. 
Johnson  v.  Bumnde  (8.  Dak.)  62  N.  W.  Rep. 
1057. 

Com  p.  Laws,  ^  5486,  under  which  defend- 
ant's lien  is  claimed,  is  as  follows:  "Any 
farmer,  ranchman,  or  herder  of  cattle,  tavern 
keeper,  or  livery-stable  keeper,  to  whom  any 
horses,  mules,  cattle,  or  sheep  shall  be  intrust- 
ed for  the  purpose  of  feeding,  herding,  pastur- 
ing, or  ranching,  shall  have  a  lien  upon  said 
horses,  mules,  cattle,  or  sheep  for  the  amount 
that  may  he  due  for  such  feeding,  herding, 
pasturing,  or  ranching,  and  shall  be  authorized 
to  retain  possession  of  such  horses,  mules,  cat- 
tle, or  sheep  until  the  said  amount  is  paid:  pro- 
vided, that  these  provisions  shall  not  bo 
construed  to  apply  to  stolen  stock."  The  un- 
disputed facts  upon  which  this  controversy 
must  be  determined  are  that  on  the  1st  day  of 
May,  1888,  the  owners  of  the  stock  involved 
made  and  delivered  to  plaintiff's  assignor  a 
chattel  mortgage  on  the  same,  which  was  duly 
filed  in  the  ofldce  of  the  register  of  deeds  of  the 
proper  countv,  June  30,  1888;  and  that  on  the 
12lh  dtLj  of  May,  1889.  the  mortgagors,  still  in 
possession,  left  the  stock  with  defendant  to  be 
red  and  taken  care  of;  that,  without  any 
knowledge  on  the  part  of  plaintiff  or  his  as 


Nora.— In  addition  to  the  cases  reviewed  by  the 
court  In  the  above  opinion  there  are  several  others 
which  migrbt  be  referred  to  in  support  of  the  de- 
cision, viz.:  Lynde  r,  Parker  (Mass.)  Feb.  24. 1892; 
Monypeny  v.  Oranffe  Sells  (Ohio  C.  P.)  28  Ohio  L. 
J.  112;  BisseU  v.  Pearoe,  28  N.  Y.  252;  Jackson  v. 
Kasweall,  80  Hun, 281;  Oominff  v.  Ashley ,61  Hun.  488. 
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Although  a  raortiragee  may  be  served  with  notloe- 
under  the  New  York  statute  as  **owner**  and  made 
subject  to  a  lien  for  subsequent  keeping  the  notioa 
cannot  operate  retrospectively  so  as  to  charge  him 
for  keeping  before  the  notice  was  given.  Jacksoor 
V.  Kasseall,  supra.  B.  A.  K. 


See  also  20  L.  R.  A.  719;  22  L.  R.    A.  78;  40  L.  R.  A.  761. 
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Bignor,  defendant  kept  and  fed  said  stock,  and 
had  not  been  paid  therefor  when  thla  action 
was  commenced  by  plaintiff  to  get  possession 
of  the  same  under  bis  said  mortgage.  Thus  is 
squarely  presented  the  Question  of  priority  be- 
tween the  two  Hens,  when  defendant  took 
this  stock  to  pasture,  he  took  it  knowing  (for 
the  tiling  of  the  mortgage  notified  him)  that 
plaintiff  had  a  mortgage  upon  it  to  secure  an 
indebtedness  not  yet  due.  Comp.  Laws,  g  4880. 
He  knew  that  such  mortgage  constituted  an 
existing  lien  upon  such  stock  at  the  time  he 
took  it  to  pasture.  Section  4857.  He  knew 
that  plaintiff  had  a  right,  whenever  he  might 
choose  to  do  so,  to  take  possession  of  the  stock 
for  the  mortgage  of  which  he  had  notice  so 
provided.  He  knew,  for  the  said  section  4858 
so  declares,  that  "no  person  whose  interest  is 
subject  to  the  lien  of  a  mortgage  may  do  any 
act  which  wiU  substantially  impair  the  mort- 
gagee's security."  He  knew  that  to  just  the 
extent  that  another  cham  was  put  upon  the 
property  prior  to  plaintifrs  mortgage  his  secur- 
ity would  be  impaired.  He  knew  that,  under 
the  law  and  the  terms  of  the  mortgage,  the 
'  mortgagors  were  entitled  to  the  possession  of 
^  the  Block,  and  that  in  reason,  and  according  to 
custom,  the  mortgagors  so  in  possession  would 
be  expected  to  care  for  and  feed  them.  For 
the  purpose  of  determining  his  right  in  this 
matter,  he  knew  all  these  facts  as  well  as 
though  he  had  been  personally  and  actually  in- 
formed of  them  at  the  very  time  he  took  the 
stock.  He  was  under  no  obligation  to  take 
them.  We  do  not,  therefore,  discover  any 
equitable  grounds  upon  which  his  lien  ought 
to  be  preferred  to  that  of  the  mortgagee.  The 
plaintiff  bad  done  everything  required  of  him 
to  establish  his  lien  upon  the  property,  and  to 
give  notice  thereof  to  defendant,  long  before 
defendant's  claim  accrued,  and  it  would  be 
manifestly  unfair,  under  such  circumstances, 
to  postpone  bis  claim  to  that  of  defendant.  The 
common-law  Hen  of  the  innkeeper  on  the  bag- 
gage of  his  guest  is  justified  on  the  ground  that 
he  is  under  obligation  to  receive  and  provide 
for  such  guest,  out  the  innkeeper  has  no  lien 
upon  baggage  brou'^ht  by  his  puest  if  he  knows 
that  such  b^gage  uoes  not  lielong  to  the  guest, 
— ^tbat  he  has  no  right  to  subject  il  to  such  lien. 
Johnson  v.  Hill,  8  Stark.  172;  Broadwood  v. 
Oranara,  10  Exch.  417;  Orinnell  v.  Cook,  8 
Hill  (N.  Y.)  485.  And  so  the  artificer's  lien 
rests  upon  the  fart  that  his  skill  and  labor  have 
imparted  ao  additional  value  to  the  chattel 
upon  which  the  lien  is  claimed.  But  the  case 
of  an  agistment  does  not  fall  within  that  prin- 
ciple, and  so  the  agister  has  no  lien  at  common 
law,  and  this  is  the  very  reason  given  for  the 
absence  at  common  law  of  an  agister's  lien. 
Jackson  v.  Cummins,  5  M^es.  &  W.  842;  Wal- 
lace V.  WoodgaU,  1  Car.  &  P.  575.  But,  in 
every  case  where  the  workman's  lien  has  been 
held  superior  to  the  interest  of  another  prior  in 
point  of  time,  it  has  been  placed  upon  the 
ground  that  the  circumstances  justiflea  the  in- 
ference that  the  one  in  possession  had  an  im- 
1>lied  agency  to  subject  the  property  to  such 
ien.  We  think  it  could  be  sustained  upon  no 
other  cround.  Hiscox  v.  Grcentoood,  4  Esp. 
174:  Hammond  v.  Danielson,  126  Mass.  294; 
White  V.  Smith,  44  N.  J.  L.  105;  ffoUingswort/i 
V.  Bow,  10  Pick.  228;  Clark  ▼.  Bale,  84  Conn. 

17  li.  R.  A. 


898:  Eirtiep  v.  Morris,  48  Mo.  App.  144;  Me^er 
V.  Bsrlandt,  89  Minn.  488,  1  L.  R.  A.  777. 
And  so  a  shipwright  may  have  a  lien  as  against 
a  prior  mortgage,  for  repairs  upon  a  vessel,  but 
this  is  both  upon  the  ground  that  such  repaira- 
enbance  the  value  of  the  ship,  and  the  further, 
and  it  seems  to  us  the  better,  ground,  that  it 
was  presumablv  the  intention  of  all  parties  that 
the  vessel  should  be  kept  in  a  proper  state  of 
repairs  to  continue  its  earning  capacity,  and  so> 
the  party  in  immediate  posseasion  may  fairly 
be  presumed  to  have  authority  to  order  such- 
repairs.  Williams  v.  Allsup,  10  C.  B.  N.  S. 
417;  Scott  V.  DdaJiunt,  6  Lans.  872. 

It  appears  from  the  record  that  the  mortgage 
ors  were  themselves  farmers  and  stockraisers. 
In  the  absence  of  any  suggestion  to  the  con- 
trary, the  inference  is  a  fair  one  that  the  mort- 
gage was  given  and  taken  with  the  understand- 
ing that  the  mortgagors  should  keep  and  look 
after  the  mortgaged  stock  according  to  the 
well-known  custom  in  such  cases,  at  their  own 
expense,  and  not  at  the  expense  of  the  stock  or 
the  mortgagee.  Right  here  we  quote  from  the 
opinion  of  the  court  in  Howes  v.  Newcomb, 
146  Mass.  76.  5  New  Eng.  Rep.  568,  where 
the  same  question  was  presented  as  in  this- 
case:  "It  should  be  kept  in  mind  that  the 
purpose  of  a  mortgage  is  to  furnish  se- 
curity, and  that  the  property  is  usually 
left  with  the  mortgagor  for  his  convenience, 
with  an  understanding  that  nothing  shall  be- 
done  or  permitted  by  him  to  impair  the  securi- 
ty. An  agreement  which  will  defeat  the  pur- 
pose of  the  transaction  should  not  be  inferred 
or  implied  against  a  mortgage  without  cogenb 
evidence.  A  mortgage  of  horses  given  to  se- 
cure the  performance  of  an  act  in  the  distant 
future  is  worthless  if  the  mortgagor  may  create 
a  lien  upon  them  by  putting  them  out  to  be 
boarded."  The  statute  under  which  the  above 
case  was  decided  provided  that  "persons  hav- 
ing proper  charges  due  them  for  pasturing, 
beading,  or  keeping  horses  or  otho'  domestic 
animals  Drought  to  tneir  premises,  or  placed  in 
their  care  by  or  with  the  consent  of  the  owners 
thereof,  shall  have  a  lien,"  etc.  It  was  held 
that  the  mortgage  lien  was  superior.  Many  of 
the  states  have  statutes  giving  liens  to  agisters, 
but  they  are  so  dissimilar  in  terms  that  few  of 
the  cases  can  safely  be  used  as  authorities,  ex- 
cept as  to  the  principles  involved. 

Sargent  v.  Usher,  55  N.  H.  287,20  Am.  Rep. 
208,  came  up  under  the  following  statute:- 
"Any  person  to  whom  any  horses,  cattle,, 
sheep,  or  other  domestic  animals  shall  be  in- 
trusted to  be  pastured  or  boarded  shall  have  a. 
lien  thereon  for  all  proper  charges  due  for  such 
pasturing  or  board,  until  the  same  shall  be  paid 
or  tendered."  It  was  held  that  an  agister  to- 
whom  was  intrusted  for  keeping,  by  the  mort- 
gagor, mortgaged  horses,  acquired  no  lien  on 
them  superior  to  that  of  a  prior  recorded  mort- 
gage, but  that  the  lien  of  the  mortgage  would 
prevail.  In  Indiana,  under  a  statute  provid- 
ing that  "the  keepers  of  livery  stables,  and  all 
others  engaged  in  feeding  horses,  cattle,  and 
hogs,  and  other  livestock,  shall  have  a  lien 
upon  such  property  for  the  feed  and  care  be- 
stowed by  them  upon  the  same,"  etc.,  such^ 
Hen  is  held  inferior  to  that  of  a  chattel  mort- 
gage previously  made  and  recorded.  Hanch 
V.  Bipley,  127  Ind.  151,  11  L.  R.  A.  61.    Audi 
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fo  in  Michigan,  under  a  statute  giving  a  me- 
•cbanic  a  lien  for  the  value  of  nis  labor  and 
skill,  and  authorizing  him  to  retain  possession 
«f  any  article  to  which  such  labor  and  skill  had 
been  applied  until  such  charges  were  paid,  it 
was  held  that  such  lien  was  subordinate  to  that 
of  a  prior  chattel  mortgage,  and  that  such  me- 
chanics' lien  would  attach  only  to  the  mortgag- 
or's equity  of  redemption.    Deniion  v.  Shuler, 
47  Mich.  698.  41  Am.  Hep.  784.     The  same 
law  also  ^ves  a  livery-stable  keeper  a  lien  for 
the  keepmg  and  care  of  animals  intrusted  to 
him,  and  authorizes  him  "to  retain  possession 
of  the  same  until  such  charges  are  paid;"  but 
in  Reynolds  v.  Case,  60  Mich.  76,  where  the 
livery-stable  keeper  refused  to  surrender  pos- 
cession  of  a  horse  to  a  prior  mortgagee  until 
his  charges  for  keeping  the  horse  were  paid, 
the  court  said:    '*  The  lien  for  the  keep  of  the 
horse  could  not  prevail  over  a  valid  prior  chat- 
tel mortgage,  and  plaintiffs  were  not  obliged 
to  tender  the  amount  of  such  claim  for  keep- 
ing the  horse  before  they  were  entitled  to  bis 
possession."    The  Vermont  statute  is  nearly 
identical    with    that    of    Massachusetts,  su- 
pra, and  in  IngaUs  v.  Vavee,  61   Vl.  582,  it 
was  held    that   the  agister's  lien  for   keep- 
ing stock  brought  to  him   by  the  mortgag- 
or   did    not    displace     or     supersede     that 
of  the  prior  mortgagee;  but  it  was  afterwards 
held  by  the  same  court  in  IngaUs  v.  Qreeti,  62 
Vt.  486,  that,  after  the  sale  of  the  mortgaged 
property  under  the    mortgage,  the  ofQcer  so 
iselling  should  pay  such  agister's  claim  out  of 
the  surplus  funds,  if  sufficient,  which  was 
univalent  to  saying  that  the  agister  had  a  lien 
upon  the  mortgagor's  interest  in  the  stock, 
which  seems  to  us  just  what  he  should  have. 
The  Nebraska  statute  is:    "When  any  person 
shall  procure,  contract  with,  or  hire  any  person 
to  feed  and  take  care  of  any  kind  of  livestock, 
it  shall  be  unlawful  for  him  to  gain  possession 
of  the  same  by  writ  of  rei>levin  or  other  legal 
process,   until  he  has  paid  or  tendered  uie 
•contract  price  or  a  reasonable  compensation 
for  taking  care  of  the  same;"  and  it  was  held 
that  the  lien  of  a  previously  executed  and  re- 
<K)rded  chattel  mortgage  was  superior  to  that 
of  an  agister  for  keeping  and  feeding  the  mort- 
gaged stock  at  the  instance  of  the  mortgagor. 
AYfltte  Bank  of  Nebraska  v.  Loute^  22  Neb.  68. 
In  McQJiee  v.  Edwards,  87  Tenn.  606,  8  L.  R. 
A.  654,  under  a  statute  giving  a  livery-stable 
keeper  a  lien  for  the  keeping  of  horses  "the 
same  as  the  innkeeper's  lien  at  common  law," 
it  was  held  that  the  lien  of  a  recorded  chat- 
tel mortgage  takes   precedence  over  that  of 
a  livery-stable  keeper  for  feeding  a  mortgaged 
horse  subsequent  to  the  giving  and  recording 
of  the  mortgage.     The  doctrine  of  these  cases 
seems  to  be  that  the  chattel  mortgage  is  a  means 
and  form  of  security  aulhoriz^  by  law;  that 
when  the  mortgagee  has  done  everything  re- 
ouired  of  him  by  the  law  to  perfect  and  estab- 
lish his  security,  and  give  notice  thereof  to  the 
world,  it  ought  not  to  &  compromised  or  defeat- 
ed by  putting  before  it,  as  a  superior  lien,  the 
•«laim  of   another  afterwards  incurred,  and 
without  his  knowledge  or  consent;  and  that,  in 
the  absence  of  any  clearly  expressed  intention 
by  the  Legislature  that  such  later  charge  should 
'Constitute  a  paramount  lien,  the  courts  ought 
-not  to  make  it  so.    When  the  statute  gives  a 
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"lien"  it  does  not  necessarily  mean  a  first  lien, 
— a  lien  displacing  all  existing  liens.  Miiler 
V.  Anderson  (S.  Dak.)  11 L.  R.  A.  317:  Banehy. 
Ripley,  supra;  Eaxter  v.  Goyne,  51  Ark.  22& 

Against  the  foregoing  we  find  only  the  two 
opposincr  cases  of  Smith  v.  Sterens,  86  Minn. 
808.  and  Cass  v.  Alien,  21  Kan.  217,  30  Am. 
Rep.  425.  In  the  former  case  the  court  sug- 
gests, in  answer  to  the  apparent  hardship  of 
making  the  earlier  lien  subordinate  to  the  later, 
that  the  mortgagee  knew  when  he  took  his 
mortgage  that  the  mortgagor  could  and  mif^bt 
subject  it  to  another  lien  which  would  be  para- 
mount to  and  destroy  it  pro  tanto;  but  to  ni 
it  seems  more  fairly  to  meet  the  dtuatioo  of 
the  parties  to  say  that  when  the  agister  toc^ 
the  stock  to  pasture  he  knew  that  plaintiff  then 
had  an  existing  lien  upon  iL  Filing  his  mortr 
gage  was  just  as  efficient  as  actual  notice  would 
have  been.  The  inquiry  of  the  Indiana  court 
in  Haneh  v.  Ripley,  supra,  seems  quite  perti- 
nent: "Had  the  appellant  had  actual  notice 
of  the  appellee's  mortgage,  aod  in  the  fare  of 
such  notice  bad  he  tukcii  the  proi^erty  to  kevp, 
what  plausibility  woulti  there  be  in  his  ctaim 
to  superiority  of  lien?  What  equity  would 
there  be  in  such  a  claim?  None  whatever.'* 
In  the  later  case  of  Meyer  v.  Berlandi^  89  Minn. 
488,  1  L.  R.  A.  777,  the  .Minnesota  court,  in 
referring  to  Smith  v,  Stevens,  supra,  says: 
The  opinion  rests  *'upon  the  doctrine  of  agency 
— authority  implied  from  the  circumstances^ 
from  the  mortgagee  to  the  mortgagor  to  create 
a  lien  for  such  a  purpose."  So  that,  to  adopt 
the  broad  rule  that  the  lien  of  the  agister  upon 
stock  intrusted  to  his  care  by  the  mortgagor  in 
possession  is  superior  to  that  of  the  prior  re- 
corded mortgage,  the  court  must  first  hold,  as 
matter  of  Htw,  that  the  circumstance  that 
the  mortgagor  is  left  in  possession  is  sufl9- 
cient  in  every  case  to  support  the  conclusion 
of  agency.  What  would  be  the  effect,  then, 
if  the  mortgagee  expressly  notified  the  agis- 
ter that  he  refused  to  consent  to  the  mort- 
gagor's placing  the  stock  in  hia  hands  to 
be  subjected  to  the  cost  of  their  keeping,  for 
the  reason  that  the  mortgagor  had  in  his  mort- 
gage agreed  to  keep  them  at  his  own  expense:^ 
and  that  he  was  entirely  able  to  do  so?  Would 
the  court  still  feel  authorized  to  assume  ''an 
agency  implied  from  the  circumstances,"  anil 
infer  consent  of  the  mortgagee  when  it  was  ex- 
pressly proved  that  he  did  not  consent? 

Fully  agreeing  with  the  Minnesota  court  that 
the  agister's  lien,  as  against  the  prior  mort- 
gagee, must  depend  upon  his  consent,  we  think 
upon  principle  the  true  rule  is  that  his  lien, 
first  established  as  required  by  law.  can  ooly 
l)e  displaced  when  his  consent  or  auUiority,  ex- 
press or  implied,  is  affirmatively  shown,  and 
that  a  fact,  like  the  retention  of  poasessioo, 
which  would  not  be  received  as  competent  evi- 
dence even  tending  to  show  authority  to  charge 
or  affect  the  mortgagee's  interest  in  the  prop- 
erty in  any  other  way,  cannot  reasonably  be 
taken  as  conclusive  evidence  of  his  consent 
that  the  property  be  subjected  to  the  i^^ter*! 
lien.  Such  consent  may,  of  course,  be  shown 
by  circumstances;  but  to  show  it  requires 
something  more  than  the  simple  fact  of  leav- 
ing the  property  in  the  mortgagor's  possession, 
for  that  is  the  general  and  almost  universal  cus- 
tom, while  for  the  mortgagor  in  possession  to 
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^lare  such  property  out  to  be  boarded  or  taken 
care  ot  is  uu usual  and  ezceptioDal;  and,  when 
tbe  mortgagee  simply  does  what  is  usually 
done  io  such  cases,  he  ought  not  to  be  taken 
<as  thereby  consentiog  in  adyance  that  the  mort- 
gagor may  do  what  is  usually  not  done  in  such 
cases.  In  the  other  opposmg  case  (Case  v. 
Aflen,  supra),  in  the  course  of  his  opinion, 
Judge  Brewer  makes  the  inquiry:  '*Can  he 
who  has  promised  that  the  property  shall,  to 
the  extent  of  its  value,  be  security  to  the  mort- 
^gee  for  a  certain  debt,  subsequently  cast 
upon  it  a  lien  which  shall  take  precedence  of 
his  prior  contract,  and  to  that  extent  diminish 
the  value  of  the  mortgagee's  security?"  He 
concludes  that  he  can,  and  so  gives  the  a^'ster's 
lien  precedence.  It  seems  to  us  that  in  this 
fltate  such  conclusion  would  be  against  Comp. 
Laws,  §  4858,  which  provides  that  "no  person 
whose  interest  is  subject  to  the  lien  of  a  mort- 
gage may  do  any  act  which  will  substantially 
impair  toe  mortgagee's  security."  We  have 
hesitated  a  little  over  the  foUowinjg  words  in 
«aid  section  5486,  which  gives  the  hen:  *'And 
shall  be  authorized  to  retain  possession  of  such 
horses,  .  .  .  until  the  said  amount  is  paid;" 
but  we  conclude  that  this  section  was  not  in- 
tend^ to  touch  the  matter  of  priority  of  dif- 
ferent liens,  for  that  was  beyond  the  power  of 
the  Legislature  to  disturb  {meyer  v.  Berlandi, 
mtpra),  but  simply  to  give  a  lien,  as  between 
the  parties  to  tbe  contract  of  agistment  and 
their  privies.  The  succeeding  section  (5487) 
throws  light  on  the  intention  and  meaning  of 
said  section  5486.  It  recognizes  the  impropri- 
ety of  attempting  to  authorize  or  allow  one 
person  to  subject  the  property  of  another  to  a 
fien,  by  providing  that  such  lien  shall  not  en- 
8ue  unless  the  party  so  intrusting  such  stock 
to  the  agister  is  the  owner  thereof;  that  is,  the 
power  to  incumber  depends  upon  and  is  meas- 
ured by  ownership.  The  mortgagors  could 
ftubject  this  stock  to  defendant's  Sen  as  agister 


to  the  ex  tent  that  they  owned  tbe'same.  While 
in  this  jurisdiction  the  mortgagor  of  personal 
property  retains  the  title,  and  is  in  a  general 
sense  the  owner  of  the  mortgaged  property, 
still,  in  respect  to  his  right  or  power  to  subject 
it  to  liens,  he  is  really  owner  to  the  extent  of 
his  interest  only.  The  right  of  possession  is 
an  incident  to  the  right  to  a  lien,  and  the  agis- 
ter may  retain  possession  against  everybody  as 
to  whom  he  has  a  superior  lien.  His  lien  is 
not  superior  to  that  oi  the  prior  mortgagee, 
and  so  he  may  not  retain  possession  as  against 
him.  It  is  observable  that  the  statute  under 
which  the  Michigan  cases,  supra,  were  decided 
in  favor  of  the  priority  of  the  mortgage  lien, 
and  the  right  to  possession  under  it,  nas  the 
same  provision  authorizing  a  retention  of  the 
property  by  the  livery-stable  keeper  or  agister. 
The  principle  of  those  cases  which  hold  that 
the  chattel  mortgage  remains  the  precedent  lien 
seems  right  to  us;  while  to  hold  that  the  mort- 
gagee, who  has  exactly  and  in  good  faith  met 
every  requirement  of  the  statute,  which  under- 
takes to  secure  and  establish  his  lien  upon  and 
interest  in  the  property  covered  by  bis  mort- 
gage, may  be  supplanted  and  undermined  with- 
out any  fault  or  negligence  upon  his  part, 
seems  an  encroachment  upon  the  fundamental 
rights  of  property.  Our  conclusion  is  that 
where  there  is  nothmg  in  the  evidence  to  show 
that  the  mortgagee  consented,  either  expressly 
or  impliedly,  that  the  mortgaged  property 
should  be  taken  care  of  by  another,  and  the 
expense  charged  against  the  property,  the  lien 
of  the  chattelmortgage  continues  superior  and 
paramount  to  that  of  the  agister,  and  that  the 
fact  that  the  mortgagor  retains  possession  ia 
not  necessarily  sufficient  evidence  of  such  con- 
sent. 

The  trial  court  having  definitely  charged  the 
jury  otherwise,  the  judgment  is  reversed,  and 
the  case  remanded  for  a  new  trial 

All  the  Judges  concur. 


OHIO  SUPREME  COURT. 


Rezln  V.  WASSON  et  al.,  Plffs.  in  Err., 

V, 

COMMISSIONERS    OF  WAYNE   COUN- 
TY et  al. 


.Ohio. 


.) 


^1.  A  law  which  provides  fbr  the  loca- 
tion and  construction  of  an  institution 
to  be  controlled  wholly  by  a  board 
appointed  by  the  governor*  and  for  the 

f urDisblngr  of  information  to  the  people  of  tbe 
state  at  large  as  to  the  work  of  suoh  institution, 

•Headnotes  by  Spsab,  Ch.  J. 


exclusively  by  the  board  and  state  offloera,  at  tbe 
ezpeoae  of  the  state,  is  a  law  of  a  general,  and 
not  a  looal,  character,  notwithstanding  incident- 
al benefits  may  accrue  to  property  near  suoh  in- 
stitution by  reason  of  its  location;  and  money 
raised  by  taxation  for  tbe  purchase  of  a  site  and 
the  construction  of  buildings  is  general  revenue 
for  the  state. 

8«  Under  section  8  of  article  18  of  the 
Constitution,  "which  provides  that 
'*laws  shall  be  passed,  taxing  by  a  nni- 
fbrm  rulOf  all  moneys,  credits,  .  .  .  and 
also  all  real  and  personal  property,  according  to 
its  true  value  in  money,"  all  taxes  for  general 
revenue  for  the  state  must  be  levied  by  a  uni. 


NOTS.— Id  a  naU  to  Dagorett  v.  Golgan  (Cal.)  14 
L.  IL  A.  474.  the  question  as  to  the  public  purposes 
for  which  public  money  may  be  expended  or  raised 
by  taxation  is  fully  presented.  But  the  case  above 
reported  conceding  that  the  taxation  voted  was 
for  a  public  piii'pose  holds  in  effect  that  it  Is  too 
public  or  rather  for  too  large  a  public,  that  is  for 
the  whole  state  instead  of  for  the  county.  This 
seems  to  give  a  novel  turn  to  the  question  under 

17  L.  U.  A. 


the  constitutional  provision  applied  to  the  case, 
and  makes  the  decision  especially  important  wher- 
ever a  similar  constitutional  provision  exists. 

For  other  recent  cases  on  application  of  public 
money,  see  Bourn  v.  Hart,  16  L.  R.  A.  431,  9B  CaL 
a21:  Cutting  v.  Taylor  (8.  Dak.)  16  L.  B.  A.  601; 
Waterloo  Woolen  Mfg.  Ck>.  v.  Shanaban,  14  L.  B.  A. 
481, 128  N.  Y.  816;  Synod  of  Dakota  v.  State  (S.  Dak.V 
14  L.  B.  A.  418. 


See  also  18  L.  R.  A.  308,  744;  19  L.  R.  A.  138;  21  L.  R.  A.  474;  25  L.  R.  A. 
770;  28  L.  R.  A.  187. 
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form  rule  upon  aii  the  taxable  property  within 
the  state. 
8.  The  Act  of  April  88,  189  J ,  which  at- 
tempts to  antfaorice  any  county  of  the 
state  to  raise  money  to  secure  the  location 
the.uin  of  the  Ohio  Aflrrlcultunl  Experiment 
Station,  by  a  tax  upon  all  taxable  property  with- 
in such  county,  is  in  contraventioi:  of  section  2 
of  article  12  of  the  Constitution,  and.is  therefore 
▼old. 

(KoTember  1,  IflBS.) 

li^EROR  to  the  Circuit  Court  for  Wayne 
Cj  County  to  review  a  judgment  afQrmlDg 
a  judgment  of  the  Court  of  Common  Pleas  in 
favor  of  defendants  in  a  proceeding  brought 
to  enjoin  the  collection  of  a  tax.    &ver$ecL 

Statement  by  Spear,  Ck.  J.: 

On  the  28d  of  April,  1891,  the  Leidslature 
of  Ohio  passed  an  Act,  of  which  the  followins: 
is  a  copy:  "An  Act  to  Authorize  the  Several 
Counties  of  the  State  to  Raise  Mone^  to  Se- 
cure the  Location  of  the  Ohio  Agncultural 
Experiment  Station,  and  to  Provide  for  Such 
Location.  Section  1.  Be  it  enacted  by  the 
General  Assembly  of  the  state  of  Ohio,  that  the 
commissioners  of  any  county  in  this  state  de- 
siring to  secure  the  location  of  the  Ohio 
Agricultural  Experiment  Station  by  making 
donations  therefor  are  hereby  authorized  and 
empowered  to  raise  money  for  such  donation 
by  tax  on  all  taxable  property  in  such  county, 
as  listed  on  the  county  duplicate  for  taxation, 
the  amount  of  which  proposed  donation  shall 
be  fixed  by  said  commissioners.  Sec.  2.  That 
such  tax  shall  not  exceed  one  mill  on  the  dol- 
lar of  the  taxable  property  of  the  county  in 
any  one  year,  nor  shall  the  a^gregtite  of  all 
levied  for  such  purposes  exceed  ten  (10)  mills 
on  the  dollar.  Sec.  8.  No  such  tax  shall  be 
levied  or  donation  made  until  the  question  as 
to  the  amount  to  be  donated  has  first  been 
submitted  by  the  county  commissioners  to  the 
qualified  voters  of  such  county  at  some  spe- 
cial election,  a  notice  of  which  (specifying  the 
amount  to  be  donated)  has  been  given  at  least 
thirty  dajs  previous  to  said  election,  in  one  or 
more  newspapers  published  and  in  general  cir- 
culation in  the  county,  which  election  shall 
beheld  at  the  usual  places  of  holding  elections, 
and  conducted  in  all  respects,  as  far  as  may 
be,  as  other  elections  except  that  the  returns 
shall  be  made  to  the  county  commissioners  at 
the  auditor's  ofiSce,  and  those  voting  at  such 
election  in  favor  of  said  tax  shall  have  written 
or  printed  on  their  ballots  the  words,  'Experi- 
ment Station  Tax — Yes/  and  those  voting 
against  the  same,  the  words,  'Experiment  Sta- 
tion Tax — No.'  And  said  commissioners  shall 
meet  at  said  auditor's  ofiSce  on  the  fourth  day 
next  after  the  said  election,  and  canvass  the 
votes;  and,  if  it  appear  that  said  tax  is 
approved  by  a  majority  of  the  qualified 
electors  voting  at  such  election,  then  it  is 
hereby  made  the  duty  of  the  county  commis- 
sioner's of  said  county  to  levy  a  special  tax  on 
all  the  taxable  property  of,  said  county,  to 
raise  the  sum  donated  by  said  vote,  in  accord- 
ance with  section  two  of  this  Act;  and  the 
money  arising  therefrom,  when  collected,  shall 
be  applied  to  no  other  puipose  but  the  payment 
of  bonds  and  interest  as  hereinafter  provided 
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for;  and  said  special  tax  shall  be  entered  npoa 
the  county  duplicate,  and  be  collected  in  lika- 
manner  as  other  taxes  are  collected.  Sec.  4. 
That  to  anticipate  the  collection  of  the  tax  au- 
thorized by  this  Act,  and  the  use  of  the  money 
to  be  raised  thereby,  the  county  commissioDeni^ 
on  acceptance  of  the  donation  herein  conlem- 

Elated,  are  hereby  authorized  and  required  to 
isue  and  negotiate  the  bonds  of  such  county, 
in  sums  of  not  less  than  $500  each,  (payable 
within  ten  years,)  at  such  times,  and  bearing 
interest  at  a  rate  not  exceeding  six  per  cent, 
payable  semiannually,  as  the  commlssionen 
shall  determine,  which  bonds  shall  not  be  sold 
or  donated  at  less  than  their  par  value;  and 
the  proceeds  thereof  shall,  on  their  receipt,  be 
paid  by  said  commissioners  to  the  treasurer  of 
state  to  the  amount  of  said  donation.    Sec  5i 
Such  funds  as  may   be  paid  into  the  state 
treasury  under  this  Act  shall  be  held  subject  to* 
the   duly  authenticated   re<}uisition8   of   the 
board  of  control  of  said  station,  such  requisi- 
tions to  be  accompanied  with  vouchers  show- 
ing the  purposes  for  which  the  requisitions 
are  drawn.    Sec.  6.  The  board  of  control  of 
said  agricultural  experiment  station  shall  ac- 
cept such  donation  as  may.  in  their  judgment, 
be  most  advantageous  to  the  station ;  and  it 
Fhall  then  be  their  duty  to  select  within  the 
borders  of  the  county,  the  donation  of  which 
is  accepted,  suitable  lands  for  the  use  of  said 
station,  said  lands  to  be  as  convenient  of  acr-ess 
from  all  parts  of  said  county  as  may  be  prac- 
ticable, and  also  to  be  accessible  by  railroad 
from  all  parts  of  the  state;  provided,  that  any 
member  of  the  board  of  control  who  shall  ac- 
cept or  receive,  directly  or   indirectly,  any 
money  or  property  on  condition  of  using  hie 
influence  in  favor  of  locating  said  experiment 
station  at  any  particular  place,  shall  be  held 
to  be  guilty  of  a  misdemeanor,  and,  on  con- 
viction thereof  in  any  court  of  competent  jur- 
isdiction, shall  be  fined  not  less   than   one 
thousand  nor  more  than  ten  thousand  dol-     . 
lars.    Sec.  7.  The  board  of  control  shall  have     ' 
power  to  receive  and  hold  in  trust  for  the  u^e 
and  benefit  of  the  experiment  station  any  grant 
or  devise  of  land,  and  any  donation  or  bequrst 
of  money  or  personal  property,  to  be  applied  to 
the  general  or  special  use  of  the  station,  as 
may  be  directed  by  the  donor.    Sec.  8.  The 
title  for  all  lands  for  the  use  of  said  experiment 
station  shall  be  made  in  fee  simple  to  the  state 
of  Ohio,  with  covenants  of  seisin  and  warranty, 
and  no  title  shall  be  taken  to  the  state  for  pur- 
poses aforesaid  until  the  attorney-general  shall 
be  satisfied  that  the  same  is  free  from  all  de- 
fects and  incumbrances.     Sec.  9.   The  attor- 
ney-eeneral  of  the  state   shall   be  the  legal 
adviser  of  said  board  of  control,  and  he  shall 
institute  and  prosecute  all  suits  in  behalf  of 
the  same,  and  shall  receive  the  same  compen- 
sation therefor  as  he  is  entitled  to  by  law  for 
suits  brought  in  behalf  of  the  asylums  of  the 
state.    Sec.  10.  This  Act  shall  uke  effect  and 
be    in    force   from   and   after    its  passnge.*' 
Passed  April  23, 1891,  (88  Ohio  Laws,  853.) 

Under  this  statute  the  commissioners  of 
Wayne  county,  determined  to  enter  into  com- 
petition for  the  purpose  of  securing  the  location 
of  the  experiment  station  in  Wa.vne  <^<^u"i7? 
For  that  purpose  they  fixed  the  sum  of  |S5.00O 
as  the  amount  which  Wayne  county  was  will* 
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Aug  to  donate  in  the  event  of  its  selection  by 
!he  board  of  control  as  the  proper  place  for 
-the  location  of  the  station.  This  proposition 
tvas  afterwards  submitted  to  the  voters  of 
Wayne  county  at  a  special  election  held  for 
that  purpose,  at  which  election  a  majority  of 
the  electors  of  the  county  who  participated 
voted  in  favor  of  the  donation.  The  commis- 
sioners of  the  county  thereupon  prepared 
bonds  to  the  face  value  of  $85,000,  and  pro- 
ceeded to  advertise  them  for  sale.  ,This  sale 
was  to  take  place  on  the  17th  day  of  Decem- 
ber, 1801.  Before  the  time  of  sale  the  petition 
-in  this  case  was  filed,  and  the  defendants  duly 
served  with  process,  and  notice  given  at  the 
fiale  that  the  purchaser  of  the  Imnds  would 
uke  them  subject  to  the  claim  of  the  plaintiffs 
that  the  same  were  unconstitutional  and  void. 
The  petition  filed  in  the  case  avers,  in  sub- 
rsiance,  the  above  facts;  that  the  bonds  were 
.about  to  be  sold  to  innocent  purchasers;  that  a 
tax  had  been  levied  for  the  year  1892  of  five 
•tenths  of  one  mill  on  each  and  every  dollar  of 
the  property  in  said  county  of  Wavne  for  the 
puipose  of  paying  the  principal  ana  interest  on 
-paid  bonds.  The  petition  further  states  said 
taxation  will  be  illegal  and  unconstitutional, 
because  said  taxation  will  not  be  for  public 
uses  and  purposes,  for  which  alone  moneys  can 
be  raised  by  taxation,  and  therefore  said  Act 
is  in  contravention  of  the  Constitution  of  the 
«tate,  which  authorizes  taxation  only  for  public 
purposes.  It  is  further  averred  said  Act  is 
-unconstitutional,  because  in  contravention  of 
«ection  19  of  the  Bill  of  Rights  of  the  Constitu- 
tion of  Ohio;  that,  if  the  purposes  of  said  Act 
-were  in  any  sense  public,  the  same  are  for  the 
lieneflt  of  all  inhabitants  of  the  state,  and  not 
iin  any  sense  for  the  special  and  particular  ben- 
•eflt  of  the  taxpavers  of  the  county  of  Wayne, 
who.  under  such  statute,  will  be  compelled  to 
bear  the  expense  of  providing  a  site,  location, 
buildings,  and  improvements  for  said  experi- 
ment station.  That  said  institution  will  be 
-controlled,  operated,  and  owned  by  the  state 
of  Ohio,  and  in  which  said  county  of  Wayne 
would  have  no  ownership,  control,  or  exclu- 
•sive  right  of  interest.  Plaintiffs  also  aver  that 
«aid  le<rislation  and  attempted  taxation  is  in 
'Contravention  of  article  12,  §  2,  of  the  Consti- 
tution of  the  state  of  Ohio,  and  this  legislation 
and  attempted  taxation  is  in  contravention  of 
article  10,  §  7,  of  the  Constitution  of  the  state 
•of  Ohio.  The  petition  further  sets  forth  t4)e 
•qualifications  of  the  plaintiffs  to  bring  the 
action;  that  many  of  them  did  not  consent  to 
the  issuing  of  said  bonds,  nor  the  lewing  of 
-said  lax,  but  voted  against  the  propositirm  so 
to  do,  and  that  those  of  the  plnintiffs  who  voted 
favorably  thereto  were  misled  and  deceived  as 
to  said  le^slation,  the  purpose  and  nature 
thereof.  The  plwintiffs  prayed  for  a  tempo- 
rary and  perpetual  injunction  enjoining  the 
-defendants  from  making,  issuing,  selling,  or 
dleliveriiig  the  bonds  of  said  county,  and  from 
•doing  any  act,  matter,  or  thing  to  carry  out 
the  provisions  of  said  illegal  Act,  and  from 
levying  or  certifying  any  tax  for  s*iid  purpose. 
A  fterwards  an  amendment  was  filed  to  the  pe- 
iillon,  making  the  treasurer  of  the  county,  in 
his  official  capacity,  a  part;^  defendHUt,  and 
asking  to  enjoin  the  collection  of  the  tax  al- 
ready levied  under  said  Act.    To  this  petition 
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and  amendment  the  defendants  other  than  the 
treasurer  filed  a  general  demurrer.  On  the 
hearing  of  this  demurrer  in  the  court  of  com- 
mon pleas,  a  judgment  was  rendered  sustaining 
the  demurrer  and  dismissing  the  petition.  This 
judgment  was  affirmed  in  the  circuit  court. 
This  proceeding  is  prosecuted  to  reverse  the 
Judgments  of  both  courts. 

Hewn,  WUliam  A.  LVneh,  Day»  Lynch 
Bt  Day,  and  A.  R.  Walkey,  for  plaintiffs  in 
error: 

That  an  action  will  lie  in  the  state  of  Ohio 
to  enjoin  the  levy  and  assessment  of  illegal 
taxation,  is  provided  by  statute. 

Ohio  Bev.  Stat.  §  6848  tt  9tq,;  Counterman 
V.  DuUin  Tipp,  88  Ohio  St.  516. 

This  Act  is  in  direct  contravention  of  article 
12,  section  8,  of  the  Constitution,  providing 
that  laws  shall  be  passed  taxing  by  uniform 
rule,  all  moneys,  credits,  etc. 

Exchange  Barik  of  Columbus  y,  Hines,  8  Ohio 
St.  1;  Cooley,  Const.  Lim.  5th  ed.  p.  494.  See 
mu  V.  Higdon,  6  Ohio  St.  243,  67  Am.  Dec. 
289;  ZanesmUe  v.  Mvakingum  County  Avditor, 
6  Ohio  St.  6S9;  Fields  v.  HigJdand  County 
Comrs,  86  Ohio  St.  476. 

This  law  under  consideration  is  beyond  the 
powers  conferred,  and  the  limitations  ex- 
pressed and  implied  in  article  10;  section  7,  of 
the  Constitution,  which  provides  that  '*the 
commissioners  of  counties,  trustees  of  town- 
ships, and  similar  boards,  shall  have  such  pow- 
er of  local  taxation,  for  police  purposes,  as 
may  be  prescribed  by  law." 

A  Constitutional  provision,  the  same  as  a 
legislative  one,  is  to  be  construed  with  a  view 
to  determining  its  purpose  and  intent.  And 
where  there  is  an  expression  obviously  apply- 
ing to  a  particular  case,  it  is  paramount  to  a 
general  provision  which  might  otherwise  cov- 
er  the  case 

State  v.*  McGregor^  7  West.  Rep.  779,  44 
Ohio  St  681. 

The  courts  must  assume  that  the  special 
provisions  were  made  for  adequate  reasons, 
and  give  them  effect  by  construing  them  as 
exceptions  to  the  general  rule  contained  in  the 
general  provisions  of  the  statute. 

Potter,  Dwarr.  Stat.  p.  272;  Sedgw.  Stat.  A 
Const.  Law,  p.  428. 

This  section  is  a  limitation  upon  the  powers 
which  may  be  conferred  upon  county  commis- 
sioners for  the  purpose  of  local  taxation;  and 
if  not  an  express  limitation,  is  certainlv  of 
groat  weight  in  determining  the  extent  of  the 
power  conferred.  By  this  section  it  will  be 
seen  that  local  taxation  by  county  commis- 
sioners must  be  prescribed  by  law  and  must 
be  for  police  purposes. 

Sessions  v.  Crunkilton,  20  Ohio  St.  857;  Re 
Washington  Ate.  69  Pa.  862,  8  Am.  Rep.  255. 
See  Cooley,  Const.  Lim.  6th  ed.  pp.  572,  574, 

"Police  purpose,"  says  Judge  Mcllvaine  in 
Sessions  v.  CrunkiHon,  20  Ohio  St.  85^,  "or- 
dinarilv  requires  in  the  administration  of  af- 
fairs of  cities  and  towns  the  exercise  of  their 
power  and  duty  to  promote  the  public  heultb, 
convenience,  and  welfare." 

See  2  Bouvier,  Law  Diet.  848;  1  Dili.  Mun. 
Corp.  p.  141. 

It  never  was  the  intention  of  the  framers  of 
the  Constitution  to  confer  upon  counties,  lim* 
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ited  to  the  ri|!^fat  to  tax  for  po]lce  purposes, 
any  such  power  as  Is  attempted  in  this  law 
UDder  coDsideratioD. 

Cincinnati,  W,  db  Z.  R,  Co.  v.  C'intnn 
County  Comrs,  1  Ohio  St.  84;  Cosb  v.  Dillon, 
2  Ohio  St.  646. 

The  constitutionality  of  the  law  is  to  be  de- 
termined, not  by  its  words,  but  its  operation 
and  effect. 

State  ▼.  Eipp,  88  Ohio  St.  199. 

Even  in  constitutions  containing  no  express 
limitations,  or  no  limitations  such  as  ours,  on 
the  power  of  the  Legislature, taxes,  such  as  this, 
upon  localities,  have  not  been  sustained,  un- 
less the  tax  was  for  public  purposes  so  far  as 
the  locality  is  concerned,  giving  to  that  par- 
ticular locality  a  peculiar  and  local  benefit. 

See  Cooley,  Const.  Lim.  6th  ed.  p.  494,  nota 
1;  Sedgw.  Stat.  &  Const.  Law,  414;  Living- 
ston  County  Suprs.  v.  Weider,  64  111.  427. 

Messrs.  A.  D.  Mets,  Pros.  Atty.,M.eClnr^ 
A  Smyser  and  James  B.  Taylor*  for  de- 
fendants in  error: 

By  reason  of  special  benefits  accruing  special 
burdens  may  be  assumed  by  a  locality, — bur- 
dens in  the  way  of  taxation  for  a  stale  insti- 
tution. 

Livingston  County  v.  Darlington,  101  U.  S. 
407,  25  L.  ed.  1016;  Burr  v.  CarhondaU,  76 
ni.  465;  Hensley  Twp.  ▼.  People,  84  111.  544; 
Merrick  v.  Amherst,  13  Allen,  bOO;  Marks  v, 
Purdue  University  Trustees,  87  Ind.  165;  Gor- 
don V.  Cornes,  47  N.  T.  612;  Walker  v.  Cin- 
cinnati, 21  Ohio  St.  14^8  Am.  Rep.  24;  Cin- 
cinnati, W.  db  Z.  R.  Co.  V.  Clinton  County 
Comrs.  1  Ohio  St.  78;  HiU  v.  Higdon.  5  Ohio 
St.  248,  67  Am.  Dec.  289;  MeQill  v.  StaU,  84 
Ohio  St.  289. 

The  county  commissioners  had  authority 
and  power  to  levy  taxes  for  other  than  police 
purposes. 

Hamilton  County  Comrs.  v.  Mighels,  7  Ohio 
St.  118;  Sessions  v.  Crunhilton,  20  Ohio  St. 
849;  State  v.  Franklin  County  Comrs.  86  Ohio 
St.  458;  States.  Henry  County  Comrs.  41  Ohio 
St.  428;  Cass  v.  Dillon,  2  Ohio  St.  622;  StaU 
V.  Franklin  County  Comrs.  21  Ohio  St.  648; 
Oass  Twp.  Trustees  v.  DiUon,  16  Ohio  St.  40. 

Spear*  Oh.  J,,  delivered  the  opinion  of  the 
court: 

To  a  full  understanding  it  may  be  well  to 
state  further  that  the  Ohio  Agricultural  Ex- 
periment Station  was  created  by  the  Act  of 
April  17,  1883,  (79  Ohio  Laws.  118.)  By  this 
Act  the  location,  control,  and  general  manage- 
ment of  the  station  are  to  be  committed  to  a 
board  of  control,  consisting  of  five  members. 
The  board  is  to  locate  the  station,  and  appoint 
a  competent  director.  These  members  of  the 
board  are  to  be  appointed  by  the  governor,  and 
he,  with  the  director  of  the  station,  is  to  be  ei; 
officio  a  member  of  the  board.  This  body  is  to 
make  annual  report  of  its  experiments  and 
work  to  the  governor,  which  shall  be  published 
annually  in  Uie  Ohio  Agricultural  Reports,  and 
5.000  copies  separate  in  pamphlet  form  for 
free  distribution,  and  to  be  printed  and  paid 
for  the  same  as  other  public  printing.  The 
United  States  statute  of  March  2,  1887,  author- 
izes certain  sums  to  be  appropriated  from  the 
national  treasury  to  aid  such  stations  as  may 
be  established  in  the  states  or  territories,  and 
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provides  for  the  dissemination  of  ioformatioift 
regarding  experiments  by  bulletins  to  be  pub- 
lished at  least  once  in  three  months,  one  copy 
to  be  sent  to  each  newspaper  in  the  state  or 
territory  where  located,  and,  as  far  as  the 
means  of  the  station  will  permit,  to  such  indi- 
viduals actually  engaged  in  farming  as  may 
request  tbem;  the  same  to  be  transmitted 
through  the  mails  free.  No  other  means  are 
provided  for  informing  persons  interested  of 
the  results  of  experiments,  and  these  are  open 
to  all  alike.  It  will  be  noted  that  the  board 
having  control  of  the  station  Is  a  state  board. 
Its  reports  must  be  made  to  the  executive  of 
the  state,  and  the  contents  disseminated  among 
the  people  of  the  state  at  large,  by  ofiUcers  of 
the  state,  and,  save  so  far  as  aided  by  the  gen- 
eral government,  at  the  expense  of  the  slate. 
After  the  county  commissioners  havepa.<;sed  to- 
the  treasurer  of  state  the  proceeds  of  the  bonds, 
as  contemplated  by  the  Act  of  April  28,  1891. 
they  cease  to  have  any  patt  or  lot  in  the  future 
of  the  enterprise.  Nor  has  any  citizen  of 
Wayne  county,  as  such,  any  right  to  a  voice  in 
the  location,  construction,  or  management  of 
the  station,  nor  to  information  regarding  its 
operations,  other  than  such  as  is  afforded  to 
the  people  of  every  portion  of  the  state.  With- 
out question  or  doubt,  then,  the  station  sought 
to  be  established  in  Wayne  county  is,  to  every 
intent  and  purpose,  a  state  institution. 

The  question  is  thus  presented  whether  or 
not  it  is  within  the  legislative  competency  to 
entail  upon  a  single  county  of  the  state,  by  a 
tax  upon  the  taxable  property  therein,  the  en- 
tire expense  of  a  site  for,  and  the  construction 
of,  a  state  institution,  although  the  burden  ia 
sought  and  approved  by  a  majority  of  electors 
voting  at  a  special  election  called  for  the  pur- 
pose. The  affirmative  of  this  propoaitioo  is 
maintained  by  defendants  in  error,  upon  the 
ground,  in  substance,  that,  if  some  ps/^uliar 
local  benefit  would  flow  to  the  people  of 
Wayne  county  from  the  location  of  this  insti- 
tution within  that  county,  even  if  the  benefit 
be  very  slight,  then  the  General  Assembly  baa 
the  power  to  grant  the  people  the  right  tothua 
tax  themselves;  while  the  opposite  is  contended 
for  by  plaintiffs  in  error,  upon  the  ground,  in 
substance,  that,  the  purpose  of  the  enterprise 
being  essentially  a  stale  purpose,  not  local, 
but  general,  the  tax  to  accomplish  it  becomea 
a  stste  tax,  pure  and  simple,  and  cannot,  for 
reasons  stated  in  the  petition,  be  imposed  upon 
the  taxpayers  of  a  single  county,  against  the 
expressed  will  of  a  minority.  It  la  not  doubt- 
ed that,  if  the  object  sought  to  be  attained 
by  the  Act  in  question  were  local  in  its  nat- 
ure and  purposes,  having  for  its  primary 
object  an  improvement  peculiarly  and  spe- 
cially benefiting  the  property  taxed,  the 
tax  complained  of  might  be  authorized 
by  the  Qeneral  Assembly.  Many  decisions 
of  this  court,  cited  by  counsel,  and  others 
not  cited,  giving  construction  to  the  pres- 
ent Constitution,  warrant  this  conclusion, 
We  do  not  stop  to  review  these  decisions, 
for  no  important  object  would  be  attained 
by  doing  so.  It  is  enough  to  say  that  they  do 
not  meet  this  case.  Nor  is  it  controlled  by 
decisions  upon  kindred  subjects  giving  con- 
struction to  the  Constitution  of  1802.  It  i» 
everywhere  conc^ed,  as  a  general  proposl- 
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tioD,  that  the  right  of  tazatioD  fa  an  iDseparable 
incidcDt  of  sovereignty,  and  that  it  is  delegated 
by  the  people  to  the  General  Assembly  by  the 
Constitution,  and  that  the  right  to  tax  neces- 
sarily includes  the  power  to  fix  the  amount,  and 
direct  upon  what  property  it  shall  be  imposed. 
But  this  power  is  subject  to  limitations,  and 
important  limitations  have  been  placed  upon 
it  in  this  state  by  article  12  of  the  Constuu- 
tioD.  Section  2  of  that  article  provides  that 
"laws  shall  be  passed,  taxing  by  a  uniform 
rule  all  moneys,  ci edits,  etc.,  .  .  .  and  also 
all  real  and  personal  property,  according  to  its 
true  value  in  money."  This  section,  as  has 
been  held  again  and  again  by  thi9  court  (see  Bx- 
e/tange  Bank  of  Coltunbas  ▼.  Hines,  8  Ohio  St. 
1,  and  opinion  of  Ranney, '/.,  in  HiU  ▼.  Btgdon, 
5  Ohio  St.  246,  67  Am.  Dec.  289,  and  Zanes- 
nUe  V.  Rie/iard$,  5  Ohio  St.  689),  fumiRbes  the 
governing  principle  for  all  laws  authorizing 
taxes  for  general  revenue  to  be  levied  for  any 
purpose,  whether  state,  county,  township,  or 
Cf^rporation.  The  object  intended  is  to  secure 
equality  and  uniformity  in  the  imposition  of 
these  public  burdens:  that  is,  the  tax  must  be 
uniform  upon  all  the  taxable  property  within 
tbe  limits  of  the  taxing  district.  The  General 
Assembly,  controlled  by  the  section  cited,  is 
without  power  to  determine,  by  its  own  iucllna- 
tion  or  caprice,  upon  what  property,  and  in 
what  proportion,  the  burdens  shall  be  laid,  or 
that  toe  burdens  of  one  district  may  be  imposed 
upon  another  district.  If  a  county,  township, 
or  city  tax.  it  must  be  uniform  throughout  the 
limited  territory  to  which  it  is  applicable;  if  a 
state  tax,  it  must  be  uniform  all  over  the  state. 
Such  is  the  doctrine  of  the  cases  above  cited, 
and  we  are  not  aware  of  anv  holding  of  this 
court  inconsistent  with  it.  The  character  and 
purpose  of  a  law,  not  less  than  im  constitution- 
ality, are  to  be  determined  by  its  operation  and 
effect.  If,  in  effect,  its  purpose  is  one  that 
concerns,  and  its  benefits  are  to  be  bestowed 
upon,  the  people  of  the  entire  state,  or  the 
people  of  a  particular  class  in  the  entire  state, 
as  we  have  already  found  to  be  true  of  the  Act 
in  question,  then  it  is  a  law  general  in  its  char- 
acter; and  if  it  seeks  to  impose  taxation  for 
the  carrying  out  of  those  purposes,  it  would 
seem  to  follow  that  such  taxes  are  state  taxes. 
They  are  for  governmental  purposes.  All 
such  impositions  form  part  of  the  general  rev- 
enue, as  distinguished  mm  assessments  which 
are  ''special  and  local  impositions  upon  prop- 
erty in  the  immediate  vicinity"  of  a  local  im- 
provement, "and  laid  with  reference  to  the 
special  benefit  which  such  property  derives 
from  the  expenditure."  Being,  therefore, 
taxes  for  general  revenue,  measured  by  the 
rule  hereinbefore  stated,  it  would  follow  that, 
in  order  to  make  the  burden  equal  and  uni- 
form, the  taxes  should  necessarily  be  imposed 
upon  the  taxable  property  of  the  entire  state. 
The  precise  question  presented  in  the  case  at 
bar  has  not,  so  far  as  we  are  aware,  been  here- 
tofore passed  upon  bj  this  court.  But  it  is  be- 
lieved that  the  principle  of  Fields  v.  Highland 
County  Camn.,  86  Ohio  St.  481,  sustains  the 
view  above  suggested.  The  holding  is  that  an 
Act  to  authorize  the  commissioners  of  certain 
counties  to  locate  and  construct  turnpike  roads, 
and  pay  for  the  same  by  a  tax  to  be  laid  on  all 
the  property  hi  the  county  except  such  lands 
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as  had  theretofore  been  previously  aasessed  for 
similar  improvements,  was  in  conflict  witl^ 
section  2  of  article  12  of  the  Constitution,  be- 
cause the  Act  was  one  intended  to  create  an 
assessment  district  bounded  by  county  lines, 
and  therefore,  as  to  that  county,  a  general  law, 
the  fund  to  be  raised  being  for  general  revenue 
purposes,  and  yet  sought  to  exempt  a  portion 
of  the  land  therein  from  the  tax  imposed,  and 
hence  was  not  uniform.  If  the  commission* 
era  of  Highland  county,  udder  the  statute  re> 
ferred  to,  could  not,  for  the  cost  of  construct- 
ing a  rcwd  within  that  county,  assess  a  tax 
resting  upon  a  part  onl^  of  the  taxable  prop* 
erty  of  the  county,  leaving  a  portion  untaxed^ 
because  such  tax  would  be  in  violation  of  the 
rule  of  uniformity  required  b^  section  2  of 
article  12  of  the  Gonstitntion,  it  is  difilcult  to> 
see  how  the  commissioners  of  Wayne  countv» 
acting  under  the  Act  in  review,  can  lawfully* 
assess  a  tax  upon  the  taxable  property  of  that 
county,  for  the  benefit  of  the  whole  of  th» 
state  of  Ohio,  without  violating  the  same  rul» 
of  uniformity. 

Looking  at  the  question  from  any  standpoint^ 
the  conclusion  seems  clear  that  the  taxation 
sought  in  this  case  is,  in  effect,  the  taking  of 
property  of  the  taxpayers  of  Wayne  county 
for  the  private  benefit  of  other  citizens  of 
the  state,  and  is  obnoxious  to  all  the  objections 
against  the  appropriation  of  private  property 
for  private  purposes  which  could  exist  in  any 
other  case.  Says  Judge  Cooley,  in  his  work  oi^ 
Taxation  (page  144):  "In  cases  where  the 
character  of  tbe  work,  as  local  or  general,  i» 
plain,  the  rale  of  right  is  clear.  If  a  single 
locality  were  to  assume  to  tax  itself,  or  the 
state  were  to  undertake  to  tax  it,  for  the  con- 
struction of  a  state  work,  or  tbe  erection  of  a 
state  building,  no  one  could  hesitate  for  a  mo- 
ment in  saying  there  was  no  such  right,  and 
that  there  could  be  none  so  long  as  taxation  by 
the  fundamental  law  is  required  to  be  laid  by 
fixed  rules,  and  is  not  subject  to  the  arbitrary 
caprice  of  legislative  bodies."  In  support,  he 
c\ie8  State  Y,  Baben,  22  Wis.  661;  Livingston 
County  Suprs.  v.  Weider,  64  111.  427;  and  Sleight 
V.  People,  74  111.  47. 

We  are  met  with  the  claim  that  the  people 
of  Wayne  county  have  determined  for  them» 
selves  that  the  location  of  the  station  will  be  a 
local  benefit  to  them:  that  they  are  content  to 
take  the  burden,  and  hence  the  court  should 
not  interfere.  It  is  true  that  a  majorilv  of  the 
electors  voting  did  so  determine;  and,  if  the 
proposed  tax  would  affect  ihem  only,  they 
might  be  estopped  to  deny  its  validity.  But 
the  voters  are  not  necessarily  the  taxpayers, 
and,  if  they  were,  there  would  still  remam  to> 
consider  the  rights  of  the  minoritv  who  op- 
pofied.  In  the  language  of  Judge  t^anney,  m 
Cass  V.  Dillon,  2  Ohio  St.  646,  treating  of  the 
power  of  county  commissioners  to  make  sub- 
scription to  the  stock  of  a  railroad  company: 
"The  people  have  not  depended  upon  the  Leg- 
islature for  protection.  Sad  experience  had 
taught  them  that  laws  having  local  application,, 
anclimposing  local  burdens,  seldom  command- 
ed the  deliberate  judgment  of  the  whole  repre- 
sentation of  the  state.  Tbev  have,  therefore, 
deemed  it  necessary  to  prohibit  that  body  frooi 
authorizing  this  evil;  and,  remembering  that 
minorities  were  as  well  entitled  to  protection 
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•8  majorities,  tbey  h&7e  given  each  individual 
citizen  a  sure  ffuaranty  that  bis  right  of  prop- 
erty shall  not  be  invaded  in  that  manner,  or 
for  such  purposes/'  It  may  be  added,  also, 
that  the  submission  to  a  vote  of  the  electors 
oan  hardly  affect  the  constitutional  question. 
A  question  of  constitutional  power  cannot  sat- 
isfactorily be  solved  by  asking  the  advice  of 
persons  claimed  to  be  specially  interested.  If 
It  can  be  maintained  that  the  General  Assem- 
bly may  authorize  Wayne  county  to  assume 
this  Imrden,  it  may,  with  still  less  doubt,  re- 
<]uire  it  to  be  done.  That  this  station,  if  estab- 
lished, would  prove  of  some  slight  local  heoe- 
tit  to  the  people  living  immediately  near  it, 
and,  in  a  lesser  decree,  to  others  within  the 
county,  residing  further  away,  we  need  not 
stop  to  deny.  It  is  enough  for  us  to  know 
that  the  principal  object  intended  and  author- 
ized was  a  state  institution,  to  be  located,  con- 
structed, controlled,  and  managed  wholly  by 
the  state  for  the  common  good  of  the  persons 
interested  throughout  the  entire  state,  and  that 
whatever  benefit  might  accrue  of  a  local  char- 
acter would  be  merely  incidental. 

It  is  insisted  that  Xbe  tax  would  be  Justified 
under  the  authority  i^iven  countv  commission- 
ers, township  trustees,  and  similar  boards  by 
flection  7  of  article  10  of  the  Constitution,  to 
lev^  taxes  for  police  purposes,  inasmuch  as  the 
institution  will  educate  the  people  of  Wayne 
county  how  to  prevent  and  cure  diseases 
among  domestic  animals  and  plants,  such  as 
are  used  for  human  food,  and  thus  conduce  to 
the  public  health  and  welfare.  We  think  the 
point  not  tenable.  If  such  a  burden  could  be 
fixed  upon  a  county,  it  could  upon  a  township, 
or  even  a  lesser  territorial  division.  The  sec- 
tion referred  to  must  be  held  to  give  power  to 
boards  of  commissioners,  etc.,  to  levy  taxes  for 
objects  strictly  local  in  their  nature.  It  cannot 
have  been  the  purpose  of  the  intelligent  body 
which  framed  the  Constitution,  nor  of  the 
X)eop1e  who  adopted  it,  by  this  section  to  clothe 
county  commissioners  and  township  trustees 
and  other 'boards,  under  the  guise  of  police 
power,  with  authority  to  fax  the  people  of 
their  localities  for  the  establishment  of  a  state 
institution  for  the  making  of  experiments  as 
to  foods  and  plants,  the  benefits  of  which,  in 


general,  are  as  much  to  be  enjoyed  by  the  pco. 
pie  of  the  state  at  large  as  by  those  of  the  im- 
mediate nei  jrhborhood .  Indeed ,  a  s*  ron/c  argu- 
ment  is  made  favoring  the  propostiion  that  liie 
above-cited  section  is  a  Hraiiation  on  tlie  pnwer 
of  those  bosrds,  and  itself  prohibits  the  levy 
of  the  propo.«ed  tax.  We  do  not  find  it  nem- 
sary  to  enter  upon  a  consideration  of  that 
question. 

Authorities  from  other  states  have  been  cited, 
which,  it  is  insisted,  sustain  the  claim  of  de- 
fendants in  error.  We  have  examined  the 
cases,  but  do  not  esteem  it  of  importance  that 
they  be  reviewed  here.  In  general,  the  con- 
stitutional provisions  involved  are  not  the 
same  as  ours,  and,  in  anv  event,  the  deoiaioDS 
are  not  controlling.  The  Ohio  casbs  relied 
upon  by  defendants  in  error  relate  to  taxation 
for  purposes  primarily  local.  For  reasons  al- 
ready slated,  they  do  not  control,  and  can 
have  but  little  bearing  upon  the  case  under 
consideration. 

To  sum  up,  as  conclusion,  we  are  of  opinion 
that  the  purpose  to  be  accomplished  by  the 
Act  of  April  28,  1891,  is  not  a  local,  but  a  gen- 
eral, purpose,— one  common  to  the  state  at 
large.  The  tax  to  accomplish  it  Is,  therefore, 
a  state  tax  for  general  revenue,  because  the  ob- 
ject to  which  it  is  to  be  devoted  is  the  estab- 
lishment of  a  state  institution,  which  tax,  to 
be  lawful,  must,  under  section  8  of  article  19 
of  the  Constitution,  be  levied  by  a  uniform 
rule,  and  rest  equally  upon  all  the  tasable 
property  of  the  state;  and  as  the  Act  under  re- 
view undertakes  to  place  this  burden  upon  tlie 
taxable  property  of  one  county  alone,  it  is  in 
conflict  ^ith  the  section  above  cited,  and  there- 
fore void.  It  follows  that  in  sustaining  the 
demurrer  to  the  petition,  and  dismissing  the 
same,  the  courts  below  erred.  At  the  heating 
in  this  court  it  was  urged  that  the  plaintiffs,  by 
their  conduct,  had  estopped  themselves  to  deny 
the  legality  of  the  proposed  tax.  Of  course 
this  cannot  be  determined  except  by  issue 
Joined. 

The  jvdgrMnti  wiU  therefore  be  reversed ^  and 
the  cause  remanded,  with  directions  to  over- 
rule the  demurrer,  andforfuither  proceedings 
according  to  law. 
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John  B.  POULIN,  Plff.  in  Err., 

c. 

CANADIAN  PACIFIC  R.  CO. 

(62  Eed.  Bep.  197.) 

1.  The  Ikce  of  the  ticket  im  conclnsiTe 
eTidenoe  to  the  conductor  of  the  terms 
of  the  contract  of  carriafire  betvreea  a  paaseD- 
ger  and  the  carrier. 

2.  A  passenger  in  ^etting^  on  a  train 
with  a  ticket  which  he  knows  does  not 


on  its  Ikoe  entitle  him  to  passage  is 
S^nilty  of  ne^lig^enoe  as  a  matter  of  lair 
which  will  bar  a  recovery  for  his  expulb'on, 
aJtbouffh  after  dlaoovering  the  defect  he  sought 
to  exchange  it  at  the  ticket  offloe  and  was  ti>ld 
by  the  person  in  charge  that  the  agent  who  b«d 
authority  to  change  it  was  out,  but  that  ha 
thought  it  was  all  right  and  the  oonduccois  would 
understand  the  mistake. 

CDroton,  Girouit  Justloe,  dfwentsJ 

(October  UJ80B.) 


KoTV.— As  to  the  right  or  duty  of  the  conductor 
to  accept  the  evidence  of  the  face  of  the  ticket 
offered  by  a  passenger  against  the  passenger^s state- 
ments, see  MacKay  v.  Ohio  Blv.  B.  Co.  9  L.  K.  A. 
l*:  L.  R.  A. 


182,  and  note,  84  W.  Va.  f6;  Peabody  v.  Oregon  K.  k 
Kav.  Ck).  13  L.  B.  A.  8S3.  and  note.  21  Or.  m:  Knof  as 
acy,  M.  ft  a  B.  Co.  V.  BUey,  18  L.  B.  A.  88, «  Nitf. 
765. 
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ERROR  to  tbe  dnrdt  Court  of  Ibe  TJDited 
States  for  tbe  Eastern  District  of  Micbigan 
to  review  a  Judement  in  favor  of  defendant  in 
an  action  brougnt  to  recover  damajges  for  the 
alleged  wrongful  ejection  of  plaintifif  from 
defendant's  train.    Affirmed, 

Before  Brown,  Circuit  JusUe$,  and  Jackson 
and  Taft,  Circuit  Judgti. 

Statement  by  Tail,  Circuit  Judge: 
Plaintiff  was  a  resident  of  tbe  city  of  To- 
ledo, Obio,  and  tbe  defendant  was  a  railway 
corporation  organized  under  tbe  laws  of  tbe 
Dominion  of  Canada.  Tbe  facts  sbown  by 
tbe  evidence  were  as  follows:  Plaiutiff  ap- 
plied to  tbe  ticket  agent  of  defendant  in  tbe 
city  ticket  office  in  Detroit  for  two  tickets 
from  Detroit  to  Quebec  and  return.  Tbe 
ticket  agent  received  bis  money  and  gave 
him  two  tickets,  made  up  of  two  coupons 
each.  After  leaving  tbe  ticket  office,  plain- 
tiff went  to  tlie  station  to  which  the  ticket 
agent  bad  directed  bim,  and  while  there  gave 
one  of  the  tickets  to  a  friend  for  whom  be 
had  purchased  it.  In  doinj^  so  bis  attention 
was  directed  to  his  own  ticket,  which  led 
him  to  think,  as  be  says  that,  ''it  was  not 
exactlv  right,"  for  he  saw  that  though  he 
had  asked  for  a  ticket  from  Detroit  to  Que- 
bec, and  from  Quebec  to  Detroit,  the  agent 
had  given  him  a  ticket  made  up  of  two  cou- 
pons, each  of  which  purported  to  entitle  him 
to  passage  from  Detroit  to  Quebec.  He  went 
to  the  ticket  office  in  the  station,  and  asked 
the  person  who  was  there  to  exchange  tbe 
ticket  for  a  proper  one.  This  person  replied 
that  the  agent  who  had  authority  to  make  the 
exchange  was  not  in,  but  that  be  thought  tbe 
ticket  as  it  was  would  be  all  right,  and  that 
conductors  would  understand  the  mistake. 
Plainti^  took  the  inin  in  a  few  minutes 
thereafter,  and  by  giving  up  the  drst  coupon 
of  his  ticket  obtained  passage  to  Quebec, 
vrbere  he  visited  friends  for  several  weeks. 
Returning  plaintiff  offered  the  remaining 
coupon  of  his  ticket  to  the  conductor  of  tbe 
train  between  Quebec  and  Montreal,  who  said 
it  viras  a  mistake  which  he  could  not  under- 
stand, but  that  it  was  all  right,  and  he 
piincbed  it  On  the  train  from  Montreal  to 
Toronto,  however,  another  conductor  de- 
clined to  take  the  ticket,  on  tbe  ground  that 
it  was  not  good,  and  required  plaintiff  to 
pay  his  fare  or  leave  the  train.  Plaintiff 
had  not  sufficient  monev  to  pay  his  fare,  and 
was  obliged  to  leave  the  train  at  a  station 
twenty  miles  west  of  Montreal.  Returning 
thence  to  Montreal,  he  applied  to  tbe  main 
office  of  the  defendant,  where  his  ticket  was 
•exchanged  for  a  correct  one,  and  he  then  re- 
sumed bis  Journey.  He  suffered  considerable 
inconvenience  because  of  the  delay.  It  ap- 
peared that  the  rules  of  the  company  forbade 
conductors  to  accept  such  a  ticket  for  passage 
from  Quebec  to  Detroit. 

The  plaintiff  declared  in  trespass  on  the 
case  on  tbe  negligence  of  the  ticket  agent  in 
selling  him  a  wrong  ticket,  and  asked  dam- 
ages for  all  its  consequences  to  him.  The 
evidence  showing  the  facts  as  stated,  tbe 
court  directed  the  Jury  to  return  a  verdict 
for  the  defendant,  because  the  injury  which 
the  plaintiff  had  suffered  was  the  consequence 
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of  bis  contributory  negligence.  A  writ  of 
error  was  sued  out  to  Uie  judgment  entered 
on  tbe  verdict,  and  the  error  assigned  was 
to  tbe  direction  of  the  court. 

Mr.  Charles  Trowbridgre  Wllkins,  for 

plaintiff  in  error: 

Tbe  law  does  not  require  a  person  to  ex- 
amine his  ticket  and  see  what  it  purports  to  be, 
but  places  upon  the  railroad  company,  through 
its  agent,  the  responsibility  of  giving  tbe 
tickets  applied  for. 

Georgia  R.  dk  Bkg,  Co,  v.  Dougherty,  86  Ga. 
744;  Wood  RaUway  Law,  pp.  1124-1126, 1418, 
1414;  Torton  v.  Milwaukee,  L,  8,  d  W,  B,  Co. 
54  Wis.  284, 41  Am.  Rep.  28;  LaAe  Erie  dt  W. 
R.  Co.  V.  Fix.  88  Ind.  881,  46  Am.  Rep.  464; 
Tarbell  v.  Nort/urn  Cent,  II  Co.  24  Hun,  51; 
Lake  Share  dk  M.  8,  E,  Co.  v.  Pierce,  47  Mich. 
277;  Uvfford  v.  Orand  Rapids  <fe  /.  R.  Co.  7 
West.  Rep.  859,  64  Mich.  681;  Eddg  v.  Wai- 
lace,  49  Fed.  Rep.  801,  4  U.  8.  App.  264. 

In  going  to  the  person  in  charge  of  tbe  office, 
at  tbe  station,  from  which  tbe  train  started, 
and  which  plaintiff  supposed  was  tbe  de- 
fen  danfs  office,  and  there  making  inquiries 
and  showing  bis  ticket,  tbe  plaintiff  exercised 
all  the  care  that  would  have  been  exercised  by 
a  person  of  even  more  than  ordinary  prudence; 
and  when  be  relied  upon  tbe  statements  of  tbe 
person  in  charge  of  such  office  and  boarded 
the  train,  be  was  guilty  of  no  negligence,  but 
acted  as  any  person  of  ordinary  prudence 
would  have  acted  under  the  same  circum- 
stances. 

E9an$  V.  Lake  Bfiore  d  M.  8.  R  Co.  14  L. 
R.  A.  223,  88  Mich.  442. 

Plaintiff  is  only  required  to  take  such  pre- 
caution as  an  orninarily  prudent  man  would 
take  under  like  circumstances. 

Richmond  v.  Chicago  d  W.  M.  R.  Co.  87 
Mich.  874;  Eddy  v.  WaUace,  efwffta;  Eddy  y, 
Powell,  49  Fed.  Rep.  814,  4  U.  S.  App.  259. 

If  the  plaintiff  had,  as  suggested  in  the 
charge  of  tbe  court  below,  waited  over  a  train, 
to  go  to  the  district  passenger  office  in  Detroit, 
and  bad  then  sued  for  compensation  for  the 
loss  of  bis  time  and  the  expenses  of  detention, 
he  would  most  certainly  have  been  defeated  in 
tbe  action,  upon  proof  of  tbe  fact  that  tbe 
man  in  charge  of  tbe  office  at  tbe  station  bad 
told  him  that  tbe  ticket  was  all  ri>;bt. 

Eddy  V.  Wallace  and  Eddy  v.  PoweU.  tupra. 

Tbe  plaintiff  was  told  by  a  man  in  charge 
of  tbe  ticket  office,  at  defendant's  station,  that 
the  ticket  was  all  right,  and  defendant's  own 
conductors  all  recognized  the  ticket,  and  all  told 
the  plaintiff  that  the  return  coupon  would 
carry  him  on  bis  return  Journey;  and  tbe 
return  coupon  was  stamped  so  as  to  show  that 
it  was  sold  in  Detroit,  and  that  it  must  be 
meant  for  tbe  returp  journey  from  Quebec  to 
Detroit.  Is  tbe  court  going  to  bold  the  plain- 
tiff, a  man  connected  in  no  way  with  railroads 
and  not  experienced  in  travel,  to  a  greater 
degree  of  care  tban  is  exercised  by  experienced 
railroad  men,  and  those  men  the  defendant's 
own  agenta 

Tbe  most  that  can  be  said  In  favor  of  tbe 
defendant  is  that,  upon  tbe  facts  shown,  there 
is  a  chance  for  ordinarily  candid  and  intelli- 
gent men  to  arrive  at  different  conclusions  up- 
on the  question  of  plaintiff's  negligence.    lo 
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•ach  cases  tbe  question  of  contributory  negli- 
gence is  one  for  the  jurv. 

Batue  V.  B'odgett  A  V,  Lumber  Co,  86  Micb. 
619;  RirJimonO  v.  Chicago  A  W,  M.  R.  Co.  87 
iiich.  374:  Fehnrieh  v.  Michigan  Cent.  R.  Co, 
87  Micb.  606. 

Mesiis.  F.  H.  Canfleld  and  AngvLU  Mc- 
Klurchy  for  defendant  in  error. 

Taft,  Circuit  Judge^  delivered  the  opinion 
of  tbe  court: 

Counsel  for  tbe  defendant  contends  tbat 
under  tbe  practice  in  Micbigan,  where  tbe 
common- law  form  of  proc^ure  still  obtainSt 
the  judgment  for  defendant  should  not  be 
disturbed,  because  tbe  gist  of  plaintiff's  ac- 
tion is  breach  of  contract,  whereas  he  has 
declared  in  tort.  The  objection  was  raised 
on  demurrer  in  tbe  court  below,  and  over- 
ruled. The  reasons  of  the  learned  district 
judge  for  this  ruling  are  fully  set  forth  in 
jPouilin  V.  Canadian  Pac,  R,  Co,,  47  Fed. 
Re  p.  868.  Upon  the  correctness  of  the  con- 
clusion there  reached  we  do  not  express  an 
opinion,  because  we  think  that,  irrespective 
of  tbe  form  of  action,  the  court  was  right  in 
directing  a  verdict  for  the  defendant  on  the 
admHtea  facts  of  tbe  case.  The  contract  of 
carriage  between  the  parties  was  made  by 
the  plaintiff  with  the  city  ticket  agent  of 
the  defendant  at  Detroit.  The  terms  of  that 
contract  were  that,  in  consideration  of  the 
fare  paid,  the  defendant  company  would  give 
to  Uie  plaintiff  a  token  or  ticket  which,  upon 
exhibition  to  defendant's  conductors  or  other 
agents  in  charge  of  defendant's  trains,  would 
secure  bis  safe  carriage  from  Detroit  to  Que- 
bec and  back  again.  The  city  ticket  agent 
committed  a  breach  of  the  contract  by  de- 
livering a  token  or  ticket  purporting  to  en- 
title the  plaintiff  to  two  passages  from  De- 
troit to  Quebec.  Tbe  plaintiff  had  his  right 
of  action  for  all  the  cUimages  which  would 
naturally  flow  from  such  a  breach,  in  the 
contemplation  of  the  parties  when  the  con- 
tract was  made.  It  is  possible  that,  if  tres- 
pass also  lies  at  the  election  of  the  plaintiff, 
the  measure  of  damages  would  be  somewhat 
wider.  The  question  is  immaterial  here. 
The  plaintiff,  before  he  went  aboard  the 
train  from  which  he  was  ejected,  discovered 
that  the  agent  had  made  a  mistake,  and  that 
he  had  not  delivered  to  him  a  ticket  which 
on  its  face  entitled  him  to  return  from  Que- 
bec to  Detroit.  Tbe  law  settled  by  the  great 
weight  of  authoritv,  and  but  recently  de- 
clared in  a  case  in  this  court,  Ufew  York,  L, 
E.  &  W,  R,  Co.  V.  Bennett,  60  Fed.  Rep.  496, 
6  U.  S.  App.  95,)  is  that  the  face  of  the  ticket 
is  conclusive  evidence  to  the  conductor  of  the 
terms  of  the  contract  of  carriage  between  the 
passenger  and  the  company.  Tbe  reason  for 
this  is  found  in  tbe  impossibility  of  operating 
railways  on  any  other  principle,  with  a  due 
regard  to  tbe  convenience  and  safety  of  the 
rest  of  the  traveling  public,  or  the  proper 
security  of  the  company  in  collecting  its 
fares.  The  conductor  cannot  decide  from  the 
statement  of  the  passenger  what  his  verbal 
contract  with  the  ticket  agent  was,  in  the 
absence  of  the  counter  evidence  of  the  agent. 
To  do  so  would  take  more  time  than  a  con- 
ductor can  spare  in  the  proper  and  safe  dis- 
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charge  of  his  manifold  and  important  duties, 
and  it  would  render  the  company  constantly 
subject  to  fraud,  and  consequent  loss.  Tht 
passenger  must  submit  to  the  inoonvoiienoe 
of  either  paying  bis  fare  or  ejection,  and 
rely  upon  his  remedy  in  damages  against 
the  company  for  the  negligent  misti&e  of 
the  ticket  agent.  There  is  some  oonflid 
among  the  authorities,  but  the  great  weight 
of  them  is  in  favor  of  tbe  result  here  stated. 
Bradshaw  v.  South  Boston  R.  Co,  185  Mass. 
407,  46  Am.  Rep.  481;  Toumsend  v.  ITev 
York  Cent,  d  H,  R,  R.  Co,  66  N.  Y.  295,  16 
Am.  Rep.  419 ;  Frederick  v.  Marquette,  J91  d 
0.  R.  Co,  87  Mich.  842,  26  Am.  Rep.  681 ; 
Shdton  V.  Lake  Shore  d  M,  S,  R,  Co.  29  Ohio 
St.  214;  Dietrich  v.  Penneylvania  R.  <Jo.  71 
Pa.  432,  10  Am.  Rep.  711 ;  Petrie  v.  Penn- 
mlvania  R.  Co,  42  N.  J.  L.  449 ;  Chieago,  B. 
d  Q,  R,  Go,  V.  OHMn,.eS  El.  499;  HaU  v. 
Memphis  d  C,  R,  Co,  16  Fed.  Rep.  67 ;  Ptn- 
nington  v.  Philadelphia,  W,  d  B,  R.  Co.  62 
Md.  96 ;  Johnson  v.  PhUaddphia,  W.  d  B.  R. 
Co.  63  Md.  106 ;  Mechem's  Hutchinson,  Carr. 
g  580  i. 

In  the  opinion  of  the  majority  of  the  courts 
the  plaintiff  was  bound  to  know  the  law, 
and,  when  he  discovered  that  his  ticket  on 
its  face  did  not  secure  him  carriage  from 
Quebec  to  Detroit,  he  was  bound  to  know 
tliat  the  conductor  of  the  defendant  would 
be  justified  in  refusing  to  recognize  it  as  evi- 
dence of  his  right  to  such  carriage.     Could 
he  then  incur  the  risk  of  expulsion  from  the 
train  by  taking  passage  with  this  ticket, 
and,  if  expelled,  charge  his  consequent  in- 
jury and  inconvenience  to  the  mistake  of  the 
ticket  agent?    A  maiority  of  the  court  is  of 
opinion  that  he  could  not.    It  matters  not 
whether  his  action  sounds  in  tort  or  in  con- 
tract.    If  in  tort,  then  the  rule  is  tbat  he 
cannot  recover  any  damages  for  an  injury 
growing  out  of  the  negligence  of  the  defend- 
ant, which,  by  the  use  of  due  care,  he  might 
have  avoided.     If  in  contract,  then  it  wss 
his  duty  to  use  due  diligence  to  reduce  the 
damages  from  the  breach,  and  failure  to  do 
so  prevents  recovery  for  any  damages  which 
might  by  due  diligence  or  care  have  been 
avoided.     Knowing,   as  the   plaintiff  did, 
tiiat  his  ticket  did  not  purport  to  give  him 
a  rigbt  to  be  carried  on  defendant's  train 
from  Quebec  to  Detroit,  and  charged,  as  he 
was,  with  the  knowledge  that  this  was  con- 
clusive evidence  of  his  contract  to  the  con- 
ductor, his  conduct  in  netting  upon  the  train 
at  Quebec  with  tlie  ticket  was  negligence  as 
a  matter  of  law,  and  it  was  unnecessarv  to 
submit  the  question  to  the  jury.     The  plain- 
tiff admittedly  suffered  no  injury  or  incon- 
venience before  he   was    put  off  the  train 
west  of  Montreal.     The  injury,  delay,  and 
other  inconvenience,  suffered  by  him  from 
the  ejjection,  he  might  have  avoide<i  by  ex- 
ercising due  care.     Therefore,  if  his  rieht 
of  action  sounds  in  tort,  as  he  has  laid  it, 
he  was  entitled  to  recover  no  damages.     If 
his  right  of  action  was  the  breach  of  the 
contract,  as  he  might  have  decliured  it,  his 
damages  could  only  have  been  nominal. 

Much  reliance  is  placed  on  the  fact  thai 
plaintiff  consulted  a  person  in  a  ticket  office 
in  the  station,  who  told  him  that  he  thought 
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the  ticket  would  be  all  ri^ht,  and  that  the 
onductor  would  see  the 'mistake.  But  this 
person  expressly  disclaimed  any  authority  to 
rectify  the  mistake,  by  saying  lh.it  the  u^ent 
who  had  such  authority  was  not  there.  It  is 
daid,  however,  that,  without  regard  to  the 
person's  actual  authority,  this  circumstance 
oiijicht  to  have  been  submitted  to  the  jury, 
as  bearing  upon  the  question  whether  plain- 
tiff acted  with  ordinary  prudence,  and  coun- 
sel cites,  as  authority  to  the  point,  a  rail- 
way crossing  accident  case,  where  it  was 
held  proper  to  submit  to  the  jury,  as  affect- 
ing the  question  of  requisite  caution  on  the 
part  of  the  plaintiff  in  approaching  the 
track,  the  circumstance  that  he  was  oeck- 
oned  to  come  on  by  some  one  who  was  ap- 

garently  the  gate  nagman,  although  in  fact 
e  was  not  so.  Svans  v.  Lake  &u>r6  A  Jf. 
8,  R.  Co.,  14  L.  R.  A.  223,  88  Mich.  442. 
There  is  no  analogy  between  the  case  cited 
and  the  one  at  bar.  The  question  of  the 
due  care  of  the  plaintiff  in  the  accident  case 
depended,  of  course,  upon  the  seeming  sit- 
uation as  it  would  appear  to  any  ordinarily 
prudent  man  in  his  position,  and,  if  the  man 
who  beckoned  had  the  appearance  of  a  flag- 
man, the  plaintiff's  conduct  was  reasonably 
prudent  in  acting  on  that  appearance,  or,  at 
least,  the  circumstance  as  to  the  pseudo- 
flagman  was  one  for  tlie  jury  to  consider  in 
deciding  the  question  of  the  plaintiff's  care, 
or  his  want  of  it  But  in  this  case  plaintiff 
knew  from  his  express  statement  that  the 
man  in  the  station  office  was  not  the  station 
ticket  agent  of  the  defendant,  and  had  no 
authority  to  act  in  regard  to  the  mistake  of 
the  city  ticket  agent. 

This  is  not  a  case,  it  will  be  observed, 
where  the  terms  of  the  ticket,  in  order  to  be 
understood,  had  to  be  read  in  the  light  of 
rules  of  the  company  not  known  to  the  pas- 
senger. Here  was  no  representation  by  the 
ticket  agent  selling  the  ticket  as  to  tlie  effect 
of  ambiguous  language  or  signs  on  its  face, 
on  which  the  passenger  might  relv,  as  in  the 
case  of  Murdoch  v.  Boston  d  A.  ft.  Co.,  137 
Mass.  293,  50  Am.  Rep.  807.  The  language 
of  the  ticket  was  plain,  and  there  was  no  at- 
tempt to  vary  its  meaning  by  any  verbal 
statement  by  the  ticket  agent  selling  it.  If 
there  had  been,  a  case  would  be  presented 
which  might  call  for  the  application  of  dif- 
ferent principles.  Under  such  circumstances, 
the  passenger  would  probably  have  the  richt 
to  rely  on  the  representation  by  the  agent  that 
the  ticket  was  ail  right,  as  be  in  ^,  in  effect,  a 
statement  that  the  rules  of  the  company  per- 
mitted conductors  to  receive  a  ticket,  good  on 
its  face  for  passage  from  one  point  to  another, 
as  good  for  passage  either  way  between  the 
points.  But  here  the  agent's  act  in  selling 
the  ticket  was,  as  plaintiff  himself  admits, 
a  palpable  mistake,  which  plaictl.T,  when 
he  discovered  it,  had  no  right  to  rely  upon 
as  a  deliberate  represent^ition  that  the  ticket 
was  good  for  passage  from  Quebec  to  Detroit. 
The  proper  course  for  the  plaintiff  to  have 
pursuea  would  have  been  to  visit  the  city 
ticket  office  at  Detroit,  and  have  the  mistake 
rectified,  or  he  might  before  his  return  have 
obtained  a  proper  ticket  in  exchange  at  the 
ticket  office  at  Quebec,  where  he  spent  several 
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weeks ;  in  either  case,  holding  the  c^ompany 
responsible  for  any  damages  arising  from  his 
delay  or  inronvenience.  The  contention  of 
counsel  for  plaintiff  is  that,  if  he  hud  taken 
this  course,  the  company  could  have  made  a 
complete  defense  on  the  ground  that  plaintiff 
had  been  advised  by  the  man  in  the  station 
ticket  office  that  the  ticket  was  all  right,  and 
that  the  delay  was  unnecessary.  We  cannot 
agree  to  this.  The  legal  effect  of  the  mistake 
in  the  ticket  would  have  been  full  justifica- 
tion for  the  delay,  and  the  opinion  of  a  per- 
son with  no  authority  to  act  in  the  premises 
would  have  been  a  poor  shield  for  the  rail- 
way company  in  such  an  action.  The  case 
of  Eddy  V.  Wallace,  49  Fed.  Rep.  801,  803, 
4  U.  S.  App.  264,  relied  on  by  counsel  in 
this  connection,  was  where  a  passenger 
jumped  off  a  train  on  the  advice  of  the  brake- 
man,  and  was  injured.  It  was  left  to  the 
jury  to  say  whether,  in  doing  so,  he  acted 
with  proper  care.  The  fact  that  the  brake- 
man  advised  him  to  do  so  was  a  circumstance 
tending  to  show  that,  in  jumping,  he  acted 
with  prudence.  The  difference  between  that 
case  and  this  is  that  there  it  was  within  the 
brakeman's  lawful  authority  to  advise  pas- 
sengers when  to  alight,  while  here  the  ad- 
vice acted  on  came  from  one  not  only  without 
actual  authority,  but  also  without  assumed 
authority.  The  (question  is  not  involved  in 
this  case  of  the  rights  of  a  passenger  who, 
relying  entirely  on  the  ticket  agent,  does  not 
examine  his  ticket,  and  finds  the  mistake  for 
the  first  time  when  the  ticket  is  presented  to 
the  conductor.  Such  a  case  might  present 
different  considerations. 

The  circumstance  that  one  of  defendant's 
conductors  allowed  the  ticket  to  be  used  for 
passage  from  Quebec  to  Montreal  does  not 
aid  plaintiff.  The  conductor  simply  did  not 
follow  the  rules  of  the  company^  and  thus 
saved  the  plaintiff  the  greater  inconvenience 
of  having  to  leave  the  train  before  reaching 
Montreal.  Even  if  the  conductor  did  there- 
by mislead  the  plaintiff  as  to  what  subse- 
quent conductors  would  do  with  the  ticket, 
it  was  not  to  the  plaintiffs'  disadvantage. 
As  the  conduct  of  the  plaintiff  in  attempting 
to  ride  on  a  ticket  which  he  knew  did  not 
purport  to  give  him  a  right  to  do  so,  was, 
in  our  view,  negligence,  as  matter  of  law, 
the  fact  that  a  conductor  was  negligent  could 
not  affect  the  proper  standard  of  due  care  on 
the  part  of  the  passenger.  Dietncfi  v.  Fcnn- 
sylvania  R.  Co.  71  Pa.  492,  10  Am.  Rep.  711. 

It  follows  that  there  was  no  error  in  the 
charge  of  the  court  directing  a  verdict  for 
the  defendant,  and  that  the  jtidfftnent  therein 
must  be  affirmed. 

Brown,  Circuit  Justice,  dissenting : 
I  fully  concur  in  the  opinion  of  the  court, 
that,  as  between  the  plaintiff  and  the  con- 
ductor, the  ticket  must  be  deemed  conciliative 
evidence  of  the  contract  with  the  comnMiiy 
and  therefore  that  the  conductor  was  Just  i  lied 
in  ejecting  the  plaintiff  from  the  car.  I  urn 
also  of  the  opinion  that  defendant's  agent 
was  guilty  of  negligence  in  delivering  an 
improper  ticket,  and  under  the  Michigan 
practice  I  am  inclined  to  think  an  action 
upon  the  case  was  the  proper  remedy 
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In  determining  the  question  whether  the 
plaintiff  was  euilty  of  contributory  negli- 
ijence,  it  is  pertinent  to  consider  that  he  was 
rt  teacher  of  music ;  had  not  traveled  much  ; 
that  he  purchased  his  ticl^et  at  an  uptown 
office  of  the  company,  some  considerable 
distance  from  the  station,  and  then  went  to 
the  station  to  take  a  particular  train,  and  on 
arriving  there  noticed  the  mistake  in  the 
ticket.  The  train  was  advertised  to  leave 
within  a  half  or  three  quarters  of  an  hour, 
and,  having  no  time  to  go  back  to  the  office 
where  lie  purchased  the  ticket,  he  asked  a 
man  in  charge  of  the  ticket  office  at  the 
station  to  exchange  the  ticket,  and  was  told 
that  the  agent  was  not  there,  and  he  could 
not  exchange  it,  but  he  thought  that  it  was 
all  right, — they  would  understand  the  mis- 
take. The  very  fact  that  the  company  did 
not  have  an  agent  at  the  station  with  author- 
ity to  correct  a  mistake  of  this  kind  is  some- 
what singular,  and  probably  induced  the 
plaintiff  to  rely  upon  the  statement  of  the 
person  he  found  there,  that  it  was  all  right. 
It  appears  to  me  immaterial,  as  bearing  upon 
the  negligence  of  the  plaintiff,  whether  this 
man  was  actually  an  agent  of  the  company 
or  not.  though  the  fact  lliat  he  was  the  only 
person  in  the  ticket  office  just  before  the 
departure  of  a  train  would  naturally  lead  to 
the  inference  that  he  was  the  ticket  agent. 
In  fudging  of  the  reasonableness  of  a  man's 
conduct,  the  information  upon  which  he 
acted  is  always  pertinent.  In  the  view  I 
have  taken  of  the  case,  if  he  had  asked  any 
experienced  railroadman,  whether  connected 
with  the  company  or  not,  the  information 
he  received  would  have  been  equally  avail- 
able to  him.  It  is  a  matter  of  common 
knowledge  that  conductors  do  sometimes, 
either  tiirough  inadvertence  or  through  an 
imperfect  observance  of  their  own  rules  by 
the  company,  accept  tickets  which  have  ex- 
pired, or  take  up  tickets  which  are  being 


used  in  the  wrong  direction,  as  was  actnallj 
d(»ne  by  the  conductor  from  Quebec  to  Mon- 
treal i n  this  case.  Such  conduct  mi^ht  easily 
induce  a  person  of  ordinary  intelligence  to 
suppose  that  the  company  waived  a  strict 
compliance  with  the  terms  of  the  ticket  in 
this  particular.  The  question  of  negligence 
depends,  too.  not  wholly  upon  what  was  dooe 
in  a  particular  case,  but  somewhat  upon  the 
age.  capacity,  and  experience  of  the  party 
doing  the  act.  Had  the  plaintiff  been  an 
expierienced  railroad  man,  a  jury  ^ould 
probably  find  little  difficulty  in  holding  that 
he  must  have  known  his  ticket  would  not 
have  been  accepted,  and  tliat  he  sliould  liava 
returned  to  the  office  of  the  company,  and 
had  the  mistake  corrected.  On  the  other 
hand,  had  he  been  an  ignorant  man,  wholly 
unac(juainted  with  traveling  and  the  usages 
of  railroads,  a  jury  would  be  quite  likely  to 
find  that  he  was  not  ^uiltv  of  negligence  in 
acting  upon  the  advice  of  a  man  in  charge 
of  the  office  of  the  company,  at  the  station, 
and  I  should  have  been  disposed  to  uphold  a 
verdict  in  his  favor.  The  question  for  the 
court  in  every  such  case  is  whether  the  evi- 
dence of  contributory  negligence  is  so  clear 
that  intelligent  men  should  not  differ  in 
their  conclusions.  This  being  the  test,  it 
seems  to  me  the  question  in  this  case  should 
have  been  submitted  to  the  jury. 

The  opinion  of  the  court  seems  to  hold 
that  the  plaintiff  was  bound  to  know,  as  a 
matter  of  law.  that  his  ticket  would  not  have 
been  accepted.  This  is  practically  holding 
that  if  the  agent  who  sold  the  ticket,  himself 
had  told  the  plaintiff  that  his  ticket,  though 
defective,  would  be  accepted,  the  plaintiff 
would  still  be  guilty  of  contributory  negli- 
gence in  acting  upon  his  advice. 

It  seems  to  me  that  this  is  carrying  the 
maxim  concerning  ignorance  of  the  law  to 
an  unwarranted  extent. 
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James  C.  WILCOX,  PIff,  in  Err., 

V. 

RICHMOND  &  DANVILLE  R.  00. 

(62I^ed.Bep.264.) 

1.  An  aetion  cannot  be  maintained  to 
recover  damag^ea  merely  for  an  aJl- 
le^ed  dlfltresa  of  mind*  anxiety,  mortiflca- 
tioD.  and  suspense  resulting  from  the  nonper- 
formaDoe  of  a  contraot  without  any  personal 
injury  or  pecuniary  loss. 

8.  On  the  reftisal  of  a  person  to  take  a 
■pedal  train  which  he  has  hired  unless 
the  carrier  will  guarantee  to  reach  the  desthia- 
tion  by  a  certain  time  the  latter  la  exonerated 
from  any  liability  except  to  return  the  money 
which  has  been  paid  on  the  contract. 

3*   No  Interest  or  costs  can  be  recovered 

on  a  judgment  for  the  amount  of  a  tender  which 
has  been  renewed  in  court  with  a  proffer  of  judg- 
ment  according  to  the  South  Oarolina  practice. 


(October  11.  1888.) 

ERROR  to  the  Circuit  Coart  of  the  United 
States  for  the  District  of  South  Carolina 
to  review  a  judgment  denying  plaintiff  a  por- 
tion of  the  relief  demanded  by  him  in  an  ac- 
tion brought  to  recover  damages  for  the  al- 
leged breach  by  defendant  of  its  contract  to 
transport  plaintiff  to  a  certain  ]dace  before  a 
certain  time.    JJIrmed. 

Before  Fuller,  Oireuit  Juitiee,  Goff,  Circuit 
Judge,  and  Hughes,  District  Judge. 

Statement  by  Hu^hes»  District  Judge: 
This  action  was  commenced  in  1890  by  the 
service  of  a  complaint  and  summons  on  the 
defendant  in  the  court  of  common  pleas  for 
Laurens  county,  state  of  South  Carolina.  The 
complaint  alleges  that  plaintiff  in  error  was 
a  pbpician,  attending  the  sittings  of  the  State 
Medical  Association  at  Laurens  on  the  24th  of 


Nora.— Fornotes  on  recovery  for  mental  anguish,  I  A.  850;  Chicago  v.  McLean  (DL)  8  L.  a.  A.  7»;  West- 
see  Western  U.  Teleg.  Co.  v.  Rogers  (Miss.)  IS  L.  R.  i  em  U.  Teleg.  Co,  v.  Brown  (Tex.)  S  L^  B.  A.  78t 
17  L.  R  A. 
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See  also  25  L.  R.  A.  406;  39  L.  K.   A.  463;  45  L.  R.  A.  160. 
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April.  1890;  tbat  at  8:45  P.  M.  of  that  day  be 
was  informed  by  telegraph  of  the  dangerous 
illaefla  of  his  father  at  Marion  Court  House,  S. 
C;  that  at  that  hour  he  contracted  with  the 
defendant  raihroad  corporation  to  convey  him 
to  Columbia,  B.  C,  by  12:20  of  the  night  of 
aaid  day,  for  which  service  he  ihen  paid  de- 
fendant the  sum  of  $195,  that  he  was  anxious  to 
see  his  stricken  father  at  the  earliest  practicable 
moment,  and  to  do  so  it  was  necessary  to  reflch 
Columbia  at  the  moment  stated,  or  he  delayed 
a  considerable  time,  in  view  of  which  circum- 
stances he  entered  into  the  contract  stated; 
that  the  defendant  was  folly  informed  of  the 
peculiar  circumstances  influencing  him  to  make 
the  contract;  that  the  defendant  failed  and  re- 
fusal to  perform  its  agreement;  tbat  the  plain- 
tiff, as  a  consequence  of  this  breach  of  contract, 
suffered  "great  distress  of  mind,  anxiety,  mor- 
tification, and  suspense,"  by  reason  of  which 
he  sustained  damages  in  the  sum  of  $5,000. 
As  a  second  cause  of  action,  plaintiff  demand- 
ed the  recovery  of  $195  and  interest  from  the 
24th  day  of  April.  1890,  and  costs.  His  suit 
was  for  these  latter  sums,  and  for  $5,000  dam- 
ages for  the  first  cause  of  action  alleged.  The 
defendant,  in  its  answer,  admits  that  the  plain- 
tiff wished  to  get  a  special  train  from  Laurens 
to  Columbia,  and  paid  defendant  $195  for  such 
train.  Defendant  agreed  to  run  the  train  for 
such  sum,  butnotifi^the  plaintiff  that  it  could 
not  guarantee  that  the  trsjn  would  reach  Co- 
lumbia in  time  to  make  connection  with  the 
Coast  Line,  though  it  had  every  reason  to  be- 
lieve that  it  could  make  such  connection,  but 
vhe  plaintiff  refused  to  take  the  train  unless 
the  guaranty  was  made.  This  the  defendant 
declined  to  do,  and  tendered  the  plaintiff  the 
money  back  at  once,  which  the  plaintiff  re- 
fused. The  defendant  furthermore  alleges  tbat 
ii  made  every  effort  in  its  power  to  accommo- 
date plaintiff,  and,  while  it  informed  him  that 
it  believed  the  train  would  reach  Columbia  in 
time  for  the  connection,  it  did  not  and  could 
not  reasonably  be  expected  to  guarantee  the 
same.  The  defendant  also  alleges  that  it  has 
heretofore  offered  the  plaintiff  the  $195,  now 
offers  the  same  to  him,  and  brings  the  said 
$195  into  court,  and  again  tenders  it  to  the 
plaintiff.  The  cause  was  removed  to  the 
United  States  circuit  coun  for  the  district  of 
South  Carolina.  It  came  on  for  trial  before  a 
jury  at  Columbia,  2d  December,  1890.  The 
defendant,  through  its  counsel,  under  the  stat- 
ute of  South  Carolina,  interposed  an  oral  de- 
murrer to  the  first  cause  of  action,  to  wit.  that 
the  complaint  did  not  state  facts  sufilcient  to 
constitute  a  cause  of  action,  in  that  damages 
could  not  be  recovered  on  a  breach  of  contract 
for  mental  suffering,unaccompanied  with  phys- 
ical suffering  or  pecuniary  loss.  The  court 
sustained  the  demurrer,  and  directed  the  jury 
to  find  a  verdict  on  the  second  cause  of  action 
for  plaintiff  for  $195,  without  interest  or  costs. 
Whereupon  the  plaintiff  excepted,  and  now 
appeals,  alleging  for  error:  (1)  That  the  court 
erred  in  not  overruling  the  demurrer;  (2)  in 
instructing  the  Jury  not  to  find  interest  and 
oosts  for  Uie  plaintiff. 

Mesun.  B.  W.  Ball  and  C.  A.  Woods 

for  plaintiff  in  error. 
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Mr,  James  S.  Cothran,  for  defendant 
in  error: 

Profits  to  be  recovered  as  a  part  of  the  dam- 
ages for  breach  of  a  special  contract  must  be 
such  as  would  have  occurred  and  grown  out 
of  the  contract  itself,  as  the  direct  and  imme- 
diate result  of  its  fulfillment. 

Masterton  v.  Brooklyn,  7  Hill,  61,  42  Am, 
Dec.  38;  Fox  v.  Harding,  7  Cush.  516;  Phila- 
delphia, W.  dh  B.  R.  Co.  V.  Howard,  54  U.  8. 18 
How.  807.  14L.  ed.  157. 

The  damages  must  be  such  as  may  fairly  bo 
supposed  to  have  entered  into  the  contempla^ 
tion  of  the  parties  when  they  made  the  con« 
tract 

Grifin  v.  Colr>eT,  10  N.  Y.  489. 69  A.m.  Dec. 
718;  Wtsi&rn  U.  TeUg.  Co.  v.  Hall,  124  U.  8. 
434,  81  L.  ed.  488;  Booth  y.  Spuyten  DuyvU 
BoU,  Mill  Co.  60  N.  Y.  487. 

In  no  case  has  it  ever  been  held  that  mental 
anguish  alone,  unaccompanied  by  an  injury  to 
theperson,  afforded  a  ground  of  action. 

Wood's  Mayne,  Damages,  1st  Am.  ed.  74. 

Plaintiff  could  recover  such  damages  only 
as  naturally  resulted  from  the  breach  of  the 
contract,  but  not  for  pain  and  anxiety  of  mind, 
etc. 

WaUh  v.  Chicaao,  M.  A  Si.  R  B.  Co.  43 
Wis.  28.  24  Am.  P.ep.  87fl;  Botee  v.  Danville, 
58  Vt.  190. 

In  actions  upon  contracts,  no  dama^  can 
be  given  which  cannot  be  stated  S|)ecifically, 
and  the  plaintiff  is  entitled  to  recover  whatever 
damages  naturally  result  from  the  breach  of 
the  contract,  but  not  damages  for  the  disap- 
pointment of  mind  occasioned  by  the  breach 
of  contract. 

Hatnlin  v.  Oreat  Northern  B.  Co.  1  Hurlst. 
&  N.  408;  Kennon  v.  Qilmer,  181  U.  S.  26,  88 
L.  ed.  112. 

A  verdict  founded  on  fright  and  mental  suf* 
fering  caused  by  risk  and  peril  would,  in  the 
absence  of  personal  injury,  be  contrary  to  law. 

Canning  v.  Willianutown,  1  Cush.  451; 
Lynch  V.  Knight,  9  H.  L.  Cas.  577;  Wyman  v, 
Uavitt,  71  Me.  227.  36  Am.  Rep.  305;  John- 
$on  v.  Wells,  Fargo  d  Go.  6  Kev.  224,  8  Am. 
Rep.  245. 

A  father  can  not  recover  damages  for  injury 
to  his  porental  feelings,  nor  a  son  for  injury  to 
his  filial  feelings. 

Flemington  v.  Smiihere,  2  Car.  <&  P.  292; 
Shearman  &  Redf.  Negligence,  2d  ed.  §  608a. 

Hafphest  District  Judge,  delivered  the  opin- 
ion of  the  court: 

The  complaint,  in  setting  out  the  first  cause 
of  action,  omits  several  material  facts  in  the 
case.  It  alleges  only  the  contract  to  be  con- 
veyed by  a  certain  time,  to  a  certain  place,  for 
a  certain  sum  of  money  paid;  tbe  motive  of 
plaintiff  for  wishing  to  be  conveved;  and  the 
refusal  of  defendant  to  convey  as  desired.  The 
defendant's  refusal  to  guarantee  arrival  by  the 
required  time;  the  plaintiff's  refusal  to  be  con- 
veyed except  with  such  guaranty;  the  defend- 
ant's proffer  of  the  money  in  return,  after  the 
plaintiff's  refusal  to  be  conveyed, — these  latter 
facts  cannot  be  considered  in  passing  upon  this 
demurrer,  material  as  they  are  as  elements  in 
the  transaction.  The  case  presented  by  the 
demurrer,  which  admits  only  a  part  of  the  ma- 
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terial  facts,  is  not  the  one  shown  by  tbe  rec- 
ord, and  is  therefore  little  other  than  a  moot 
case  brought  here  for  decisioo.  Tbe  niooi 
question  is  whether  an  action  can  be  maintained 
which  claims  damages  merely  for  an  alleged 
* 'distress  of  mind,  anxiety,  mortification,  and 
suspense,"  resulting  from  the  nonperformance 
of  a  contract,  no  personal  injury  and  no  pe 
cuniary  loss  having  been  sustained  or  being 
pretended;  the  anxiety  and  suspense  of  mind 
being  the  result  solely  of  a  delay  in  starting  on 
a  visit  to  a  dangerously  ill  relative.  As  was  said 
bv  the  court  in  Griffin  v.  Colver,  16  N.  Y.  489, 
69  Am.  Dec.  718,  the  damages  recoverable  in 
actions  of  this  character  *'mu8t  be  such  as  may 
fairly  be  supposed  to  have  entered  into  the  con- 
templation of  the  parties  when  thev  made  tbe 
contract;  that  is,  they  must  be  sucn  as  might 
naturally  be  expected  to  follow  its  violation, 
and  they  must  be  certain  both  in  their  nature 
and  in  respect  to  the  cause  from  which  they 
proceed. "  To  the  same  effect  was  the  decision 
m  Masterton  v.  Brooklyn,  7  Hill,  61,  42  Am. 
Dec.  38,  and  in  Western  U.  Tdeg.  Co,  v.  IJall, 
124  U.  S.  444,  31  L.  ed.  482. 

The  complaint  under  consideration  does  not 
allege  any  pecuniary  injury,  such  as  the  loss  of 
an  expected  legacy,  or  of  some  advantage  or 
thing  of  material  value,  as  having  resulted  from 
plaintiff's  failure  to  start  on  his  visit  to  the  sick 
person  as  promptly  as  he  desired.  He  claims 
the  damages  incident  to  the  mental  distress  and 
discomfort  merely  from  delay  in  his  departure, 
not  for  the  anxiety  naturally  felt  for  the  con- 
dition of  the  sick  relative.  He  was  the  subject 
of  two  mental  pains,— one  for  the  condition  of 
the  sick  person;  the  other  from  delay  at  the 
railroad  siation,— the  latter  only  being  the  sub- 
ject of  this  action.  It  cannot  be  pretended 
that  damages  from  the  latter  cause  of  ''anxi- 
ety" and  "suspense"— uncertain,  indefinite,  un- 
definable,una8certainable,  dependent  so  largely 
on  the  peculiar  temperament  of  the  person 
suffering  the  delay— was  in  tbe  contemplation 
of  the  defendant  when  it  entered  into  the  al- 
leged contract.  It  cannot  be  pretended  that 
the  defendant  had  in  contemplation,  in  making 
the  contract,  the  distinction  between  the  plain- 
tiff's natural  anxiety  for  the  sick  father  and  his 
nervous  impatience  and  worry  of  mind  trom 
detention  at  the  place  of  departure.  Eagerness 
to  start  on  a  journey,  impatience  of  delay,  and 
trouble  of  mind  wrought  by  detention  at  a  rail- 
road station,  have  never  before  now  been  made 
the  sole  ground  of  an  action  for  damages,  and 
are  the  sole  ground  of  plaintiff's  claim  for 
$5,000  damages  in  this  suit. 

The  authorities  are  substantially  agreed  on 
the  proposition  that  pain  of  mind,  as  distinct 


from  bodily  suffering,  can  be  considered  in  ac- 
tions for  damages  from  injuries  to  tbe  person, 
and  for  pecuniary  loss  and  expense  or  like 
causes,  incident  to  such  injuries.  But  we  know 
of  no  decided  case  which  holds  that  mental 
pain  alone,  unattended  by  injury  to  tbe  person, 
caused  bv  simple  negligence,  can  sustain  an 
action.  It  whs  said  in  Lynch  v.  Knight,  9  H. 
L.  Cas.  598,  that  "menial  pain  and  anxiety  tbe 
law  cannot  value  and  does  not  pretend  to  re- 
dress when  the  unlawful  act  complHined  of 
caused  that  alone."  We  think  there  was  no 
error  in  the  court  below  in  sustaining  tbe  de- 
murrer in  this  case,  and  in  holding  that,  '*in 
an  action  for  the  breach  of  a  contract,  damages 
cannot  be  recovered  for  disappointment  and 
mental  suffering  only,  there  being  no  allegation 
of  any  other  damage." 

The  complaint  claims,  as  a  second  cause  of 
action,  the  sum  of  $195,  with  interest  from  the 
24th  of  April,  1890.  till  paid,  and  costs;  tiie  prin- 
cipal sum  being  the  amount  paid  by  plaintiff 
for  the  hire  of  a  special  train  from  Laurens  Court 
House  to  Columbia,  for  the  purpose  of  makine 
close  connection  with  the  train  from  Columbia 
to  Marion  Court  House.  The  record  shows 
that  defendant  was  ready  to  perform  the  serv- 
ice which  it  had  engagea  to  perform,  but  that 
plaintiff  refused  to  take  the  special  train  that 
had  been  hired;  the  ground  of  declining  to  take 
it  being  tbe  refusal  of  defendant  to  guarantee 
bis  arrival  at  Columbia  by  the  required  time. 
The  defendant  had  the  right  to  refuse  to  run 
a  special  train  at  an  irregular  hour,  at  a  speed 
to  insure  its  arrival  at  a  specified  time.  Its 
right  to  withhold  a  guaranty  to  that  effect  be- 
ing such  as  legally  and  necessarilv  belongs  to 
every  railroad  management,  it  followed  that, 
when  the  plaintiff  refused  to  lake  tbe  special 
train  proffered  by  the  defendant,  without  such 
guaranty,  the  latter  was  exonerated  from  tbe 
I>erformance  of  its  obligation,  and  the  plaintiff 
was  without  right  in  the  premises,  except  to  a 
return  of  the  money  which  he  had  paid  for  the 
train. 

The  answer  admits  that  the  defendant  de- 
clined to  guarantee  a  connection  in  time; 
alleges  the  plaintiff's  refusal  to  take  the  train; 
sets  up  a  tender  of  the  money  in  return, 
made  at  the  time  and  before  suit;  and  renews 
tbe  tender  in  court,  and  proffers  judgment  for 
the  principal  sum;  all  in  accordance  with  the 
practice  in  the  state  courts  of  8outh  Carolina. 
The  tender  having  been  admitted,  there  was  no 
error  in  the  instruction  of  the  court  below  to 
tbe  jurjr  to  find  for  the  plaintiff  the  sum  of 
$195,  without  interest  or  costs. 

77ie  judgment  of  the  court  below,  ihertfore,  i» 
affirmed. 
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1  •   FUlng^  the  tnuaserlpt  of  the  record  of 

NOTB.— For  a  note  on  the  status  of  adopted  chil- 
dren, see  Warren  v.  Prescott  (Me.)  17  L.  R.  A.  480. 

17  L.  R.  A. 


adoption  in  another  state  which  under  Rev. 
Stat.  1861, 1 8S0,  has  the  effect  of  an  adoption  In 
that  state  is  in  no  sense  a  re-adoption  so  as  to  re- 
quire tbe  presence  of  tbe  parties,  but  such  filinir 
Is  effective  to  establish  the  rights  of  the  adopted 
ohild  altbouffh  not  made  until  after  his  majorltj 
and  the  death  of  the  adoptive  parents. 

8.  The  words  "ehildren  aJlTO  by  a  flx^ 
mer  wifb**  include  a  child  adopted  by  a  man 
and  such  wife  as  those  words  are  used  in  Bsv. 


See  also  19  L.  R.  A.  201 ;  23  L.  R.    A.  665 ;  39  L.  R.  A.  748. 
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Stat.  1881, 1 880,  wbloh  limit  the  interest  of  a  sub- 
sequent chlldleM  wife  of  such  man  to  a  life  e»- 
tete. 

S.   A  damnrrer  im  properly  rastained 

to  a  peiBfirraph  of  a  oomplalnt  whioh  proceeds 
upon  no  definite  theory. 

(dds  and  Ooffey^  JJ.,  dtaaent  from  prapotUUm  U 
{October  5,1808.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Washington  County 
in  favor  of  defendant  in  an  action  brought  to 
quiet  title  to  certain  real  estate.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Meun,  Voyles  Jk  Masterson  for  appel- 
lant. 
Mr.  Harre J  Morris  for  appellee. 

McBride*  Oh,  J,,  delivered  the  opinion  of 
the  court; 

From  the  complaint  in  this  case  we  gather 
the  followinff  facts:  One  John  Q.  M.  Krauss, 
a  resident  of  Washington  county,  died  intes- 
tate in  the  year  1889.  At  the  time  of  his  death 
he  owned  in  fee  simple  certain  land  in  that 
county,  described  in  the  complaint.  He  left 
aurviving  h(m  a  widow,  Hannah  Krauss.  who 
bad  borne  him  no  children.  She,  assuming  to 
be  the  owner  of  the  land  in  question,  sold  and 
conveyed  it  to  the  appellant,  who  is  her  son, 
and  wno,  it  is  alleged,  paid  full  value  for  It. 
The  appellant  entered  into  possession  of  the 
land  and  is  now,  and  has  ever  since  been,  in 
possession  of  it,  claiming  to  be  its  owner  by 
virtue  of  such  purchase  and  conveyance. 
The  decedent  had  been  twice  married  before 
be  intermarried  with  said  Hannah,  both  of  bis 
other  wives  having  died  prior  to  his  marriage 
to  her.  No  child  was  ever  born<>  to  him  by 
any  of  his  wives.  In  the  year  1861;  he  resided 
in  Huron  county,  Ohio,  and  was  married.  In 
October  of  that  year  he,  with  his  then  wife, 
jointly  applied  to  the  probate  court  of  that 
county  to  be  permitted  to  adopt  as  their  joint 
heir  one  Isaac  Kuhn,  and  such  steps  were 
taken  as  resulted  in  his  formal  adoption  as 
such  heir  bv  the  name  of  Isaac  Erauss.  The 
heir  thus  adopted  is  the  appellee  herein.  The 
wife  who  Joined  in  such  adoption  died  in  1868. 
She  never  had  any  interest  whatever  in  the 
land  in  controversy,  which  was  acquired  after 
her  death.  The  appellant  was  the  pltdntiff 
below.  .  His  complaint  is  in  two  paragraphs. 
The  first  eci  ks  to  quiet  his  title  to  the  land  in 
controversy,  and  the  second  asks  for  the  quiet- 
ing of  his  title  to  the  land,  for  the  declaration 
and  enforcement  of  a  lien  upon  it,  and  for  an 
accounting,  with  a  general  prayer  for  relief. 

In  the  first  paragraph  the  fore^iog  facts 
are  all  set  forth,  and  it  is  averred  m  addition 
that  no  transcript  of  the  proceedings  in  the 
probate  court  of  Huron  county  for  the  adoption 
of  the  appellee  was  ever  brought  into  this 
atate  until  after  said  John  G.  M.  Krauss  and 
his  widow  were  both  dead,  and  the  appellant 
was  in  possession  and  claiming  ownership  of 
the  lana;  but  that  the  appellee  has  recently 
filed  such  transcript  in  the  clerk's  office  of 
Washington  county,  and  has  thereby  created 
a  cloud  upon  the  appellant's  title,  and  is  him- 
aelf  asserting  title  to  the  land.  Whether  the 
transcript  of  the  record  of  the  adoption  pro- 
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oeedings  has  or  has  not  been  entered  upon  the 
order  book  of  the  Washington  circuit  court  in 
open  session,  as  required  oy  section  829,  Rev. 
Stat.  1881,  is  not  shown  by  the  complaint. 
The  appellant's  counsel,  in  argument,  contend 
that  under  section  829,  above  cited,  a  child 
adopted  in  another  state  acquires  no  rights  en- 
forceable in  this  state  unless  all  the  parties  to 
the  adoption  appear  in  the  circuit  court  of 
some  county  in  this  state,  during  the  minority 
of  the  child,  file  the  record  of  the  adoption, 
and  cause  its  entry  upon  the  order  book  in  open 
session  of  such  court;  and  that,  after  the  death 
of  either  the  adoptive  father  or  mother,  or  the 
majority  of  the  adopted  child,{t  was  too  ]ate,and 
the  adopted  child  could  not  thereafter  acquire 
or  enforce  any  rights  by  virtue  of  such  sdop- 
tion;  that,  if  this  Is  not  true,  the  adopted  child 
does  not  stand  upon  the  ssme  footing  as  a  nat- 
ural child,  or  a  child  born  to  the  adopted  fath- 
er: and  that,  as  against  such  adopted  child,  the 
widow,  even  if  a  second  wife,  and  childless, 
will  take  absolutely  all  of  her  deceased  hus- 
band's property,  ^tion  829.  Rev.  Stat  1881, 
provides  that  when  a  child  is  legally  adopted  in 
any  state  of  the  United  States  other  than  this 
state,  in  accordance  with  the  laws  of  that  state, 
and  a  transcript  of  the  record  of  such  adop- 
tion is  filed  and  entered  upon  the  order  book 
of  any  circuit  court  in  this  state,  such  adoption 
shall  thereafter  have  the  same  force  and  effect, 
and  sucb  adopted  child  have  the  same  rights, 
as  if  the  original  adoption  had  occurred  in  this 
state,  and  pursuant  to  its  laws.  Compliance 
with  section  829  simply  enables  the  adopted 
child  to  enforce  such  rights  as  arise  out  of  the 
original  adoption,  and,  until  there  has  been 
suclk  compliance,  the  courts  of  this  state  will 
not  recognize  or  enforce  these  rights.  The  act 
of  compliance  with  the  requirements  of  tbat 
section  is  in  no  sense  a  readoption  of  the  child, 
as  argued  by  counsel,  and  there  is  no  reason 
whv  either  the  adoptive  parents  or  the  adopted 
child  should  at  the  same  time  appear  in  person 
in  the  court  where  such  record  is  filed  or  is  or- 
dered spread  upon  the  order  book.  Such  ap- 
pearance is,  in  our  opinion,  not  necessary. 
X^or  is  it  necessary  that  such  record  be  filed 
during  the  lifetime  of  the  adoptive  parents,  or 
during  the  minuriiy  of  the  adopted  child. 
Counsel  argue  that,  because  in  the  statute  pro- 
viding for  the  adoption  of  heirs  the  word 
"child"  is  used,  the  proceeding  can  only  apply 
to  infants;  that  an  adult  id  no  longer  a  child, 
and  hence  cannot  be  adopted;  and,  the  same 
word  being  used  in  providing  for  the  filing  in 
the  courts  of  this  state  of  the  evidence  of  a 
foreign  adoption,  such  evidence  must  of  ne- 
cessity be  filed  while  the  adopted  heir  is  stilJ  ii 
"child,"  t.  <»..  still  an  infant.  It  is  true  that 
the  word  * 'child"  is  used  throughout  the  entire 
statute,  including  section  829.  It  is  also  true 
that  the  word  "child,"  as  commonly  used,  car- 
ries with  it  the  idea  of  tender  years  and  nf 
minority.  It  is,  however,  also  true  that  one's 
child  does  not  cease  to  be  his  child  when  it 
attains  its  majority.  The  statute,  unlike  the 
statute  of  many  of  the  states,  contains  no  pro- 
vision fixing  or  limiting  the  age  at  which  heirs 
may  be  adopted.  We  can  see  no  reason  why 
its  orovisions  may  not  apply  to  adults  equally 
with  infants.  We  think  they  may  and  do, 
and  that  the  record  of  the  foreign  adopdon. 
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61ed  after  the  adopted  child  has  attninc.l  his 
majority,  is  equally  as  effective  as  if  tiled  be- 
fore tliat  time.  The  complaint  showing,  as  it 
does,  the  actual  adoption  of  the  appellee,  and 
bia  lights  as  such  adopted  child,  arising,  as  we 
have  said,  out  of  the  act  of  adoption,  and  not 
out  of  the  filing  and  entry  of  the  record  of 
adoption  on  the  order  book  of  the  Washington 
circuit  court,  it  is  not  material  that  it  does  not 
appear  from  the  averments  of  the  complaint 
whether  the  record  has  been  heretofore  entered 
upon  the  order  book  in  open  session  or  not.  If 
not  yet  made,  it  is  his  right,  under  the  statute, 
to  have  it  made  at  any  time.  If,  as  such 
adopted  child,  he  has  any  interest  in  the  land 
vrbich  might  be  enforced  after  the  filing  of 
such  record  and  its  entry  upon  the  order  book, 
the  appellant  cannot  quiet  bis  title  as  against 
such  interest. 

If  the  appellee,  instead  of  being  the  adopted 
child  of  John  G.  M.  and  Barbara  Elrauss,  the 
first  wife,  had  been  their  natural  child,  born 
to  said  John  Q.  M.  by  said  Barbara,  it  is  con- 
ceded that  neither  the  widow,  Hannah,  nor  her 
grantee  could  hold  the  land  as  against  him. 
As  a  childless  second  wife,  she  would,  under 
the  proviso  to  section  1  of  the  Act  of  March 
11,  1889  (section  423,  Elliott,  Supp.),  have 
taken  in  the  land  only  a  life  estate,  and  the  fee 
would  at  the  death  of  the  husband  have  vested 
in  the  appellee.  That  proviso  reads  as  follows: 
"Proviaed,  that  if  a  man  marry  a  second  or 
subsequent  wife,  and  has  by  her  no  children, 
but  has  children  alive  by  a  former  wife,  the 
interest  of  such  second  or  subsequent  child- 
less wife  shall  only  be  a  life  estate,  and  the 
fee  of  the  same  shall  at  the  death  of  such 
husband  vest  in  such  children,  subject  only 
to  the  life  estate  of  such  widow."  The 
appellant  insists  that  this  proviso  has  no  appli- 
cation whatever  to  an  adopted  child,  but  ap- 
plies only  to  such  children  as  have  been  bom 
to  the  party  by  a  former  wife.  This,  they  in- 
sist, is  the  only  reasonable  interpretation  that 
can  be  given  to  the  expression  "  children  by  a 
former  wife."  The  question  thus  presented  is 
an  interesting  one,  and  not  free  from  difficulty. 
Its  solution  requires  an  inquiry  into  the  status 
of  adopted  children,  and  the  relative  rights  of 
such  children  and  of  natural  children.  In 
such  an  inquiry  we  can  get  no  light  from  the 
common  law,  as  that  law  made  no  provision 
for  the  adoption  of  heirs.  The  law  of  adoption 
comes  to  us  from  the  Roman  law,  and  its  ap- 
pearance in  our  system  of  jurisprudence  is  in 
the  nature  of  an  ingrafting  of  certain  principles 
of  that  law,  rather  than  a  statutory  creation. 
Our  statute  for  the  adoption  of  heirs  provides 
that  ''from  and  after  the  adoption  of  such 
child  it  shall  take  the  name  in  which  it  is 
adopted,  and  be  entitled  to  and  receive  all  the 
rights  and  interests  in  the  estate  of  such  adopt- 
ing father  or  mother,  by  descent  or  otherwise, 
that  such  child  would  if  the  natural  heir  of 
such  adopting  father  or  mother."  Section  29, 
Elliott,  Supp. ;  Acts  1888,  p.  61.  It  further 
provides  that  "after  the  adoption  of  such 
child,  such  adopted  father  or  mother  shall  oc- 
cupy the  same  position  towards  such  child  that 
he  or  she  would  if  the  natural  father  or  mother, 
and  be  liable  for  the  maintenance,  education, 
snd  every  other  way  responsible,  as  a  natural 
father  or  mother."^   Section  826,  Rev.  Stat. 
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18S1.  Our  task  requires  us  to  construe  the 
foregoing  statutory  provisions  relating  to  the 
adoption  of  heirs,  and  the  rights  thereby  se- 
cured to  the  adopted  child,  in  connection  witb 
the  statute  flking  the  rif;hts  of  a  second  or  sub- 
sequent childless  wife  m  her  husband's  prop* 
erty.  We  approach  this  task  in  the  light  of 
the  rule  of  construction  which  requires  us  to 
view  the  whole  body  of  our  laws,  atatutoiy 
and  otherwise,  as  together  constituting  an  har- 
monious whole,  each  part  and  provision  con- 
sistent with  every  other  part,  and  that  it  is  our 
duty  to  reconcile  and  harmonize,  rather  than 
to  discover  and  emphasize,  apparent  Inconsist- 
encies. Suth.  SUt.  Gonstr.  §§  287-289;  MernU 
V.  Oib»n,  128  Ind.  165-173.  Many  of  the 
states  have  ingrafted  into  their  system  of  law 
provisions  for  the  adoption  of  heirs.  There  is, 
however,  but  little,  if  any,  uniformitv  in  the 
various  statutory  provisions,  and  a  study  of  the 
several  statutes,  with  the  constructions  given 
them  by  the  courts,  gives  us  but  little  light  on 
the  point  of  difficulty.  While  the  precise 
question  involved  has  never  heretofore  been 
before  this  court,  the  general  subject  of  the  re- 
lations existing  between  natural  and  adopted 
children,  with  the  nature  and  extent  of  the  es- 
tate which  they  inherit  from  their  adoptive 
parents,  has  several  times  been  fully  consid- 
ered. See  Humphries  v.  Dams,  100  Ind.  274, 
50  Am.  Rep.  788;  Krug  v.  Datii,  87  Ind.  590; 
Ikms  V.  Krug,  96  Ind.  1;  Humphries  t.  Datis, 
100  Ind.  869;  Paul  v.  Datis,  Id.  422;  Isenhaur 
V.  Isenhour,  52  Ind.  828;  and  many  other 
cases.  A  discussion  of  the  question  that  is  es- 
pecially full,  interesting,  and  instructive  will 
be  found  in  the  case  first  above  cited.  In  that 
case  the  court  fully  recognizes  the  civil  law  as 
the  source  to  whid)  we  must  look  for  author- 
ity, upon  the  ground  that  the  power  thus  given 
one  to  name  a  person  not  of  his  blood  to  be  the 
lawful  inheritor  of  his  property  if  he  dies  in- 
testate is  in  the  nature  of  a  legislative  enact- 
ment of  certain  provisions  of  the  Roman  law. 
As  is  there  said:  "It  is  established  law  that,, 
when  a  rule  is  borrowed  from  another  body  of 
laws,  courts  will  look  to  the  source  from  which 
it  emanated  to  ascertain  its  effect  and  force." 
Turning,  then,  to  the  Roman  law,  we  read: 
"  He  who  is  either  adopted  or  arrogated  is  as- 
similated in  many  points  to  a  son  bom  in  law- 
ful matrimony."  Inst.  Qaius,  bk.  1,  §  105; 
Sandhrs.  Just.  Inst.  45.  "Adoptive  children, 
so  long  as  they  are  held  in  adoption,  are  in  the 
position  of  children  bom  to  us."  Inst.  Gaius^ 
bk.  2,  g  186;  Hunter,  Roman  Law,  p.  58. 
While  Justinian  revised,  and  in  many  respects 
changed,  the  law  relating  to  the  adoption  of 
heirs,  it  will  be  found  that  the  changes  made 
by  him  were  in  the  nature  of  an  enlargement, 
instead  of  a  diminution,  of  the  rights  of  the 
adopted  child.  For  instance,  originally  the 
adopted  child,  on  adoption,  lost  all  rights  in 
the  family  of  his  natural  parents.  He  was  no 
longer  in  any  legal  sense  related  to  them,  and 
had  no  interest  whatever  in  their  estate.  If» 
thereafter,  his  adoptive  father  emancipatei 
him,  he  was  without  a  family,  having  no  legal 
right  in  either  the  family  of  his  natural  or  his 
adoptive  father.  One  of  the  changes  made  by 
Justinian  was  to  remedy  this  injustice.  Hun- 
ter, Roman  Law,  68.  After  his  revision,  as 
before,  the  adopted  child,  while  held  in  th* 
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bonds  of  adoption,  was  still  in  tbe  position  of 
a  natural  child,  or  a  child  born  to  the  adopting 
father.  Not,  as  is  said  in  Humphries  v.  Davis^ 
tupra,  that  the  law  attempted  to  do  the  work 
of  nature,  and  create  a  child  of  one's  blood 
out  of  a  stranger,  but  that  the  law  could  and 
did  make  the  legal  status  of  the  one  in  every 
respect  that  of  the  other.  Thus  the  son  of  the 
adopted  son  was  by  the  law  made  tlie  grand- 
ton  of  the  adopting  father,  with  all  the  legal 
rights  incident  to  that  relation.  Loidsiana  is 
the  only  one  of  the  United  States  in  which  the 
ciyil  law  ever  prevailed,  it  having  been  in  force 
there  until  1806.  In  the  case  of  Vidal  v.  Om- 
magere,  18  La.  Ann.  516,  the  supreme  court  of 
that  state  was  required  to  construe  a  special 
Act  of  the  Legislature  authorizing  certain  per- 
sons to  "adopt"  a  young  orphan  child.  The 
Act  in  no  manner  defined  the  nature  or  extent  of 
the  rights  thus  intended  to  be  conferred  xxpon 
the  adopted  child.  The  court  first  traces  the 
ori/iin  of  adoption,  and  its  nature  and  effect 
as  known  to  the  civil  laws,  and  then  says: 
"  Words  having  a  well  known  signification  in 
the  sources  of  our  jurisprudence  oueht  to  be 
considered  as  used  in  that  sense,  wnen  em- 
bodied in  a  statute.  As  has  already  been  re- 
marked, the  former  laws  of  Louisiana  author- 
ized adoption,  and  the  rights  conferred  by  these 
laws  are  known  to  our  courtB.  .  .  .  The 
lawgiver  ought  not  to  be  supposed  i^orant  of 
this  state  of  things,  or  to  use  a  term  m  a  more 
restricted  sense  than  it  was  formerly  known  to 
our  laws.  .  .  We  conclude,  therefore, 
that,  as  by  the  common  acceptance  of  the 
word  'adoption'  the  relationship  of  parent 
and  child,  with  all  the  consequences  of  that  re- 
lationship, is  understood,  as  such  was  the  legal 
meaning  of  the  word  under  the  former  laws  of 
Louisiana,  and  as  such  is  its  acceptation 
among  civilians  and  those  conversant  with  our 
laws,  we  cannot  say  that  the  Legislature  used 
the  word  in  a  more  restrained  sense;  in  a  sense 
not  understood  in  common  parlance,  not  given 
in  any  dictionary,  and  not  known  in  any  sys- 
tem of  laws.  Aj9  hj  the  former  laws  of  Louis- 
iana the  person  adopted  bore  the  relation  of 
child  to  the  person  adopting,  and  inherited  his 
estate,  so  we  think  the  Legislature  by  the 
solemn  expression  of  its  will,  intended  to  con- 
fer the  same  right  upon  the  plaintiff  to  the  es- 
tate of  those  who  were  authorized  to  adopt 
her." 

The  language  of  our  statute  is  plain  and 
emphatic,  declaring  that  after  adoption  the 
adopted  child  "shall  be  entitled  to  and  receive 
all  the  rights  and  interest  in  the  estate  of  such 
adopting  father  or  mother,  by  descent  or  other- 
wise, that  such  child  would  have  if  the  natural 
heir  of  such  adopting  father  or  mother."  It 
authorizes  a  Joint  adoption  by  both  husband 
and  wife.  Viewing  this  statute  in  the  light  of 
the  civil  law,  it  seems  clear  to  us  that  the  leg- 
islative intention  was  to  give  adopted  children 
the  same  relation  to  adoptive  parents  that  was 
given  them  by  the  civil  law.  That,  in  so  far 
as  property  rights  are  concerned,  it  was  the  in- 
tention to  give  to  them  the  same  rights  as  if 
fhey  were  tneir  natural  children,  or  children 
of  their  blood;  and,  when  the  adoption  is  joint, 
that  they  should,  as  to  all  property  rights,  be, 
in  the  eve  of  the  law,  childfren  of  the  adoptive 
father  by  the  adoptive  mother.     As  before 
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suggested,  we  do  not  mean  by  this  that  the 
Legislature  has  attempted  to  perform  the  im- 
possible feat  of  doing  the  work  of  nature,  and 
of  creating  a  child  of  one's  blood  out  of  a 
stranger.    We  simplv  recognize  and  acknowl- 
edge the  un trammeled  power  of  the  Legisla- 
ture to  fix  the  legal  status  of  the  respective 
parties,  and  to  control  absolutely  the  manner 
in  which  property  shall  descend  and  be  dis- 
tributed.   True,  tbere  seems  at  first  blush  to 
be  force  in  the  suggestion  that  the  statute 
which  gives  to  the  childless  second  wife  only  a 
Hfe  estate  in  the  lands  of  her  deceased  husband 
as  against  children  living  by  a  former  wife,  be- 
ing an  ejcclusion  of  such  childless  second  wife 
from  the  full  estate  of  a  first  wife,  or  of  a  wife 
with  living  children,  should  receive  a  construc- 
tion most  favorable  to  the  widow,  and  that  the- 
legislative  purpose  was  simply  to  discriminate 
between  those  of  the  blood  of  the  intestate  and 
strangers  to  that  blood;  that  to  permit  the  ex- 
clusion in  favor  of  adopted  children,  whil6  it 
would  prevent  the  alien  heirs  of  the  childlesa 
wife  from  taking,  would,  in  giving  it  to  the- 
adopted  children,  give  it  to  those  of  equally 
alien  blood.    If  the  question  could  be  viewed 
simply  as  affecting  the  relative  rights  of  the- 
childless  wife  and  the  adopted  children,  there 
would  be  great  force  in  this  suggestion,  al- 
though not  as  great  now  as  prior  to  the  enact- 
ment of  section  423,  supra.     Prior  to  that  time- 
the  childless  second  or  subsequent  wife  took  a 
limited  fee,  and  the  children  living  took  fron> 
her,  at  her  death ,  as  her  forced  heirs.     Now, 
on  the  death  of  the  husband,  by  the  provisions* 
of  that  statute  the  fee  at  once  vests  in  the  liv- 
ing children  by  the  former  marriage,  and  the 
childless  second  wife  takes  a  mere  life  estate. 
A  little  thought  will  show  that  it  is  not  so 
much  a  question  as  between  the  childless  sec- 
ond wife  and  the  adopted  child  as  it  is  a  ques- 
tion between  the  natural  and  adopted  children. 
If  the  children  living  are  all  natural  children, 
it  will  be  conceded  that  they  take  the  eniire 
fee,  subject  to   a   life  estate  in    one  third,, 
which  goes  to  the  widow.    If,  however,  they 
are  all  adopted  children,  under  the  construc- 
tion contended  for  by  the  appellant  the  widow 
will  take  one  third  in  fee,  thus  excluding  thenv 
from  all  participation  in  that  portion  of  the  es- 
tate.   The  effect  of  such  a  construction  would 
be  to  discriminate  in  favor  of  natural  and 
against  adopted  children,  and.  in  the  face  of 
the  plain,  unequivocal  language  of  the  statute, 
and  of  the  established  rules  of  the  civil  law,  to 
deny  to  adopted  children  the  equal  rights  said 
to  l>e  theirs  by  virtue  of  their  adoption.    The- 
discrimination  and  inequality  which  would  re- 
sult from  such  a  construction  of  the  statu  e 
would  be  still  more  marked  if  the  party  left 
surviving  him  both  natural  and  adopted  chil- 
dren.   In  such  a  case  the  widow  would,  of 
course,  because  of  the  natural  children,  take- 
only  a  life  estate  in  one  third  of  the  land,  the 
remainder  in  which  would  vest  in  the  naturaU 
to  the  entire  exclusion  of  the  adopted,  children. 
The  effect  of  such  a  construction  would  be  to- 
nullify  the  provisions  of  section  29,  Elliott, 
Supp..  supra,  in  so  far  as  relates  to  all  cases  of 
this  character.    It  is  not  possible,  by  any  con- 
struction other  than  that  herein  adopted,  to 
give  full  effect  to  all  of  the  provisions  of  the 
statute.    The  construction  we  have  adoptei^ 
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aoes  this,  and  not  odI^  harmonizes  all  of  the 
various  statutory  provisions,  but  is  also  in  har- 
mony with  the  rules  laid  down  by  the  civilians 
concerning  the  effect  of  adoption. 

The  case  of  Dams  ▼.  FogU,  124  Ind.  41,  7  L. 
R.  A.  485,  is  cited  as  in  conflict  with  the  view 
adopted  by  us  in  this  case.  An  ezaoiination 
of  that  opinion  will  show  that  no  question  in- 
volved in  this  case  was  then  before  the  court. 
That  case  required  the  construction  of  section 
2560.  Rev.  Stat.  1881.  which  provides  that  "if, 
after  the  mailing  of  a  will,  the  testator  shall 
have  born  to  him  legitimate  issue,  who  shall 
aurvive  him,  or  shall  have  posthumous  issue, 
then  such  will  shall  be  deemed  revoked,  unless 
provision  sliall  have  been  made  in  such  will  for 
«ucb  issue."  The  court  correctlv  decided  that 
Che  adoption  of  a  child  was  not  having  a  child 
"bora  to"  ihe  maker  of  the  will.  Only  the 
birth  of  a  child  can  have  the  effect  of  revoking 
a  will.  Any  language  used  in  the  opinion 
«eeming  to  decide  the  question  now  presented 
Is  outside  of  the  issue  then  before  the  court, 
and  cannot  be  regarded  as  authoritative. 

It  is  impossible  to  determine  from  the  aver- 
ments of  the  second  para^ph  of  the  com- 
plaint upon  what  theory  it  was  constructed, 
while  the  relief  asked  is  inconsistent  and  oon- 
IradictoiT.  In  addition  to  a  general  prayer 
for  relief,  there  Is,  as  we  have  said,  a  prayer 
that  the  appellant's  title  be  quieted,  a  prayer 
for  the  declaration  and  enforcement  of  a  lien, 
and  a  prayer  for  an  accounting.  Counsel  for 
the  appellant,  in  their  brief,  also  inform  us  that 
it  is  **in  the  nature  of  a  partition."  This  is 
possible.  If,  however,  they  mean  by  this  that 
it  is  in  the  nature  of  a  suit  for  partition,  we  are 
unable  to  discover  in  its  averments  anything 
giving  to  it  that  character.  It  is  a  settled  rule 
of  pleading  and  practice  in  this  state  that  a 
complaint  must  proceed  upon  some  definite 
theory,  and  that  it  must  be  good  on  the  theory 
adopted.  Mftorman  v.  Wood,  117  Ind.  14^ 
147;  Manifold  Y.  Jones,  117  Ind.  212-217;  Fed- 
</•  V.  Field,  117  Ind.  386-891;  MesfUzUv.  Tully, 
dl  Ind.  99,  and  many  other  cases.  Unless  it 
is  good  upon  such  definite  theory  it  is  not  good 
at  all.  It  is  unnecessary  to  quote  the  pleading. 
It  is  sufficient  to  say  that  the  only  thing  that 
seems  to  be  clear  about  it  Is  that  the  pleader 
was  unwilling  in  drawing  it  to  commit  him- 
self to  any  definite  theory.  This  court  cannot 
construct'  a  theory  for  him.  If  it  could,  we 
can  conceive  of  no  theory  upon  which  its  aver- 
ments are  sufficient  to  state  a  good  cause  of 
action.  The  court  did  not  err  in  sustaining  the 
demurrer  to  iL  We  find  no  error  in  the 
record. 

Judgment  afflrmsd  with  costs. 

Old0»  J. ,  dissenting: 

I  am  unable  to  concur  in  the  opinion  of  the 
the  majority  of  the  judges  in  this  case.  As  ap- 
pears from  the  facts,  John  Krauss,  the  owner 
of  the  land,  died  intestate  in  1889.  That  at 
the  time  of  his  death  he  was,  and  for  fifteen 
vears  next  prior  thereto  he  bad  been,  an  in- 
liabitant  and  resident  of  Indiana.  That  he  left 
fiurvivioff  him  Hannah  Erauss,  his  widow. 
That  he  had  by  her  no  children,  and  he  had 
born  to  him  no  children  by  any  former  wife. 
That  during  the  lifetime  of  a  former  wife,  and 
while  they  resided  in  the  state  of  Ohio,  and 
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before  he  became  the  owner  of  the  land  in  dis- 
pute in  this  case,  he  and  his  flnt  wife,  by  pro- 
ceedings in  the  probate  court  of  Huron  coanty, 
Ohio,  duly  adopted  the  appellee  as  their  child. 
After  such  adoption,  his  first  wife  died,  and 
John  Erauss  afterwards  remarried  to  Hannah 
Erauss,  and  became  the  owner  of  the  land  in 
question.  That  after  said  John  Erauas  died 
his  widow  sold  the  land  to  the  appellants  The 
appellant  paid  for  the  same,  and  the  widow 
conveyed  the  land  to  him.  That  after  Uie  ap- 
pellant had  purchased  and  paid  for  the  land, 
and  received  a  conveyance  for  the  same,  and 
the  widow  had  died,  the  appellee  filed  in  the 
clerk's  office  of  the  Washington  circuit  court 
a  transcript  of  the  record  of  his  adoption  by 
John  Erauss  and  his  first  wife  in  the  probate 
court  of  Huron  county,  Ohio,  and  is  thereby 
claiminfl:  the  land,  and  disputinir  the  appel- 
lant's title.  It  is  averred  that  John  Erauss 
died  in  1889,  whether  before  or  after  the  amend- 
ment of  section  2487,  Rev.  Stat.  1881,  does  not 
appear,  and  is  immaterial.  In  my  opinion, 
some  of  the  sections  of  our  statute  reooenize  a 
difference  between  a  natural  and  adoptea  child, 
and  admitting,  for  the  purpose  of  the  decision 
of  the  other  question,  that  the  proceedings  in 
the  filing  of  the  transcript  of  the  record  of 
adoption  in  the  clerk's  office  of  the  Washington 
circuit  court  was  regular,  and  in  due  time,  and 

gave  to  the  appellee  all  the  rights  he  coufci 
ave  by  any  possibility  acquired  by  a  strict 
compliance  with  the  provisions  of  secdon  ^9. 
Rev.  Stat.  1881, 1  cannot  agree  that  the  widow 
took  only  a  life  estate  in  the  land,  or  that  at 
her  death  it  descended  to  the  adopted  son.    It 
is  the  theory  of  our  law  of  descent  that  the 
widow  of  a  decedent  shall  be  liberally  provided 
for.    Dower  has  been  abolished,  and  a  fee  sim- 
ple in  one  third,  and  in  some  instances  even  a 
more  liberal  allowance,  is  given  in  its  stead. 
Section  2490,  Rev.  Stat.  1881,  gives  to  the  sur^ 
viving  husband  or  wife  the  whole  of  the  intes- 
tate's estate,  real  and  personal,  in  case  such 
intestate  leave  no  child  and  no  father  or  moth- 
er surviving.    Section  2486  gives  to  the  widow 
one  half  of  the  estate  of  the  husband  in  case 
he  die  intestate,  leaving  but  one  chUd.    In  the 
case  at  bar,  if  either  section  2486  or  2490  for- 
em,  the  widow  would  take  either  one  half  or 
the  whole;  and  they  must  and  do  control,  un- 
less the  inheritance  is  governed  by  some  other 
section  or  sections  of  the  statute  inconsistent 
therewith.    The  proviso  to  section  2487  de- 
clares "  that  if  H  man  marry  a  second  or  other 
subsequent  wife,  and  has  by  her  no  children, 
but  has  children  alive  by  a  previous  wife,  the 
land  which  at  his  death  descends  to  such  wife 
shall  at  her  death  descend  to  his  children." 
This  section  is  amended  by  the  Acts  of  lb89, 
(Elliott,  Supp.  §  423,)  to  limit  the  wife's  inherit- 
ance in  such  case  to  a  life  estate.    The  widow 
in  the  case  at  bar  being  dead  at  the  time  suit 
was  brought,  if  either  provision  is  applicable, 
the  adopted  son  would  be  the  owner  in  fee  at 
that  time.    I  cannot  agree  to  such  an  interpre- 
tation of  the  statute.    In  my  judgment,  sec- 
tion 2487,  supra,  and  the  amended  section  423, 
relate  to  and  apply  only  where  there  are  nat- 
ural children  bom  to  the  husband  b^  a  former 
wife,  who  survived  him.    This  section  has  no 
relation  to  adopted  children  or  their  inherit* 
ance.    It  simply  puts  a  limit  on  the  amoont 
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taken  l^  a  aeoond  or  subsequent  wife,  and  is 
intended  to  limit  such  estate  to  be  taken  by  ber 
•oniT  in  case  the  husband  leave  surviving  him 
a  child  or  children  by  a  previous  wife.  A 
child  lav  adoption  ra  not  a  child  by  a  wife.  A 
-child  by  adoption  is  made  the  child  of  an 
adopting  parent  or  parents  by  legal  proceed- 
ings, by  operation  of  law.  It  is  suggested  tbat 
the  adopted  child  is,  by  section  825.  made  to 
stand  in  the  attitude  of  having  all  tbe  rights  of 
a  natural  child.  This  section  provides  that 
*'  it  sball  take  tbe  name  in  which  it  is  adopted, 
«nd  be  entitled  to  and  receive  all  rights  and 
in  1  crests  in  tbe  estate  of  such  adopted  father  or 
iQOiber,  by  descent  or  otherwise,  tbat  such  child 
would  do  if  the  natural  heir  of  such  adopted 
father  or  mother."  And  it  is  contended  that 
to  hold  that  it  does  not  take  the  whole  estate 
In  preference  to  a  widow  who  is  a  second  or 
aubsequent  wife  nullifies  the  provisions  of  this 
section;  but  with  this  we  cannot  concur.  Full 
force  and  effect  may  be  given  to  this  section 
by  a  construction  of  the  statute  simply  hold- 
ing that  he  is  the  child  of  his  adopting  father, 
but  not  a  child  bom  of  a  wife.  or.  what  is 
equivalent,  a  child  by  a  previous  wife.  If  tbe 
statute  be  so  construed  as  to  hold  that  he  is  tbe 
child  of  the  deceased  husband,  then  he  takes 
one  half  of  the  estate,  for  section  2486.  $upra\ 
provides:  "  If  a  husband  die  intestate,  leav- 
ing a  widow  and  one  child  only,  his  real  es- 
tate shall  descend  one  half  to  his  widow  and 
one  half  to  bis  child;"  and  such  constructiou  is 
entirely  consistent  with  section  2490,  which  de- 
clares the  surviving  husband  or  wife  shall  take 
the  whole  of  tbe  estate  when  no  child  and  no 
father  or  mother  survive.  Such  a  construction 
gives  full  force  to  the  statute  authorizing  tbe 
adoption  of  children ;  but  to  hold  that  the 
adopted  son  is  a  child  by  a  wife,  is.  in  my 
judgment,  absolutely  inconsistent  with  tbe  lan- 
guage used  in  the  statute,  and  likewise  incon- 
sistent and  contrary  to  the  will  of  the  Legisla- 
iure. 

The  sections  of  the  Statute  of  Descent  divid- 
ing the  estate  of  an  intestate  between  the  wid- 
ow and  children  make  no  distinction  between 
the  natural  and  adopted  children  in  case  there 
is  but  one  child  of  tbe  husband .  Whether  tbat 
child  be  natural  or  adopted,  tbe  widow  and  the 
child  each  take  one  half.  If  there  be  more 
than  one  child,  tbe  widow  takes  one  third. 
But  section  2487,  and  the  section  amendatory 
thereof,  which  limit  the  widow's  interest  in 
certain  cases  to  a  mere  life  estate,  expressly 
provide  that  such  limitation  shall  only  take 
place  when  the  husband  has  children  alive  by 
4i  previous  wife,  clearly  expressing  tbe  inten- 
tion that  such  limitation  should  not  take  place 
except  there  were  natural  children  born  of  a 
former  wife.  If  tbe  intention  had  been  as  inter- 
preted by  the  majority  opinion,  it  would  have 
been  fully  expressed,  by  tbe  omission  of  tbe 
words  "by  a  previous  wire,"  leaving  the  section 
to  read  "tbat  if  a  man  marry  a  second  or  other 
subsequent  wife,  and  has  by  her  no  children 
but  has  children  alive,  the  land  which  at 
bis  death  descends  to  such  wife  shall  at  her 
<leath  descend  to  his  children."  It  is  clear  to 
my  mind  that  the  words  "by  a  previous  wife" 
were  inserted  in  the  statute  for  a  purpose,  and 
::is  clearly  expressing  the  legislative  intention 
thiit  the  wife's  estate  should  only  be  limited  in 
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case  there  were  natural  children  bom  to  the 
husband  by  a  previous  wife;  and  certainly 
there  are  no  reasons  for  placing  an  unnatural 
or  forced  construction  on  the  statute  favorable 
to  an  adopted  child  as  against  the  second  or 
subsequent  wife.  Conceding  without  express- 
ing an  opinion,  that  the  proceedings  in  tbe 
matter  of  adoption  are  regular,  in  my  opinion 
tbe  widow  and  the  adopted  child  each  took 
one  half  of  the  land  in  fee,  and  the  judgment 
should  be  reversed  on  the  ruling  of  tbe  court 
in  sustaining  tbe  demurrer  to  each  paragraph 
of  the  complaint. 

000679  J.,  dissenting: 

I  cannot  concur  in  the  conclusion  reached 
in  this  case.  By  no  course  of  legitimate  rea- 
soning can  the  conclusion  be  reacb^  that  a 
child  by  adoption  is  a  child  by  a  former  wife. 


Sylvester  A.  CLARKE,  Appt,^ 
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1.  Looseniiiif  his  hold  on  the  propeller 
beeanee  of  a  aense  of  rodden  and  lm« 
pending  dan^^er  caused  by  beiDg  overtaken 
and  struok  by  another  car.  in  oonsequenoe  of 
which  he  foils  from  tbe  car  and  is  injured  will 
not  constitute  oontributory  neffligenoe  on  the 
part  of  one  enKaired  In  propelllDg  a  hand-car. 

8.  The  coBunon  master  is  not  liable  tor 
ii^aries  inflicted  upon  a  member  of  a  section 
tsang  in  oonaequence  of  the  negli^nt  use  of  a 
hand-car  by  the  boss  of  another  section  gang. 

(September  16.  IsgGBJ 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Bartholomew  County 
in  favor  of  defendant  in  an  action  brought  to 
recover  damages  for  personal  injuries  alleged 
to  have  resulted  from  negligence  for  which  de- 
fendant was  responsible.     Affirm^. 

The  facts  are  stated  in  tbe  opinion. 

Mes8ri,  Francis  T.  Herd  and  M.  D« 
Emi^  for  appellant. 

Jfr.  Stansifer  for  appellee. 

NoTB.— The  above  case  is  reported  as  Ulostrat- 
Ing  the  distinction  between  the  cases  in  which  the 
superior  rank  of  a  fellow  servant  makes  him  the 
master's  representative  and  those  in  which  it 
does  not,  as  io  the  present  case,  because  he  is  not 
In  authority  over  or  charged  with  tbe  master's  re- 
sponsibility for  the  inferior  servant. 

For  the  cases  in  which  tbe  relation  of  authority 
or  dependence  exists,  see  the  recent  cases  of  Fisher 
V.  Oregon  8.  L.  &  U.  N.  K.  Co.  16  L.  R.  A.  519. 2:2  Or. 
588:  Daniel  v.  Chesapeake  ft  O.  R.  Co.  (W.  Va.)  10 
L.  R.  A.  888;  Dewey  v.  Detroit,  G.  H.  ft  M.  U.  Cu. 
(Mich.)  16  L.  R.  A.  842.  also  notes  to  Mublman  v. 
Union  Paa  R.  Co.  (Colo.)  2  L.  R.  A.  192;  Lindvail  v. 
Woods  (Minn.)  4  L.  R.  A.  793;  Murray  v.  St.  Louis, 
Cable  ft  W.  R.  Co.  (Mo.)  6  L.  R.  A.  735;  Howard  v. 
Delaware  ft  H.  r4inal  Co.  iVtj  6  L.  R.  A.  75;  Humi 
V.  Michigan  Cent.  R.  Co.  (Mich.)  7  L.  R.  A. 500;  Bren- 
nan  v.  Gordon  (N.  Y.)  8  L.  R.  A.  818;  Bll  v.  North* 
em  Pao.  R.  Co.  (N.  Dak.)  12  L.  iiL  A.  07. 


813 


Indiana  Sxipbkmb  Covkz» 


Elliott*  J.,  delivered  the  opinioa  of  the 
court: 

The  material  facts  stated  as  the  appellant's 
cause  of  action  are  these:  He  was  in  tbe  serv- 
ice of  the  appellee,  in  the  capacifv  of  a  "sec- 
tion man/'  and  was  a  member  of  what  was 
called  the  "floating  gang  of  section  men." 
Tilts  "gang"  was  under  the  control  of  a 
foreman  or  *'bo88,"  who  employed  and  dis- 
charged its  members.  On  the  fourth  day  of 
August,  18S6,  the  **gane/'  under  the  control 
of  lis  foreman,  startea  on  a  handcar  from 
Jonesville  to  a  point  south  of  that  station, 
where  it  was  to  enter  upon  the  work  of  load- 
ing and  unloading  gravel.  On  the  same  day 
another  gang  of  men  under  the  control  of  a 
"section  boss,"  was  engaged  in  repairing  the 
track,  and  was  riding  on  a  handcar,  as  custom 
and  duty  required.  The  car  on  which  this 
gang  was  riding  was  following  the  car  on 
which  the  "floating  gans:"  was  riding.  The 
car  occupied  by  the  appellant  was  running  at 
the  rate  of  seven  miles  an  hour,  and  the  appel- 
lant was  propelling  the  car,  standing  with  hia 
back  to  the  north,  and  to  the  car  which  was 
following.  The  car  occupied  by  the  "section 
gang"  overtook  that  on  which  the  "floating 
gang"  was  riding,  and  was,  through  negligence, 
run  against  the  car  in  front,  causmg  it  to  bound 
forwsSd,  and  tbe  appellant,  beioff  startled  by 
the  sudden  collision  and  the  act  of  the  section 
boss  in  placing  his  hand  under  bis  arm,  loos- 
ened his  hold  of  the  propeller,  fell  back  upon 
the  track,  and  the  car  of  the  "section  boss"  ran 
over  him,  seriously  injuring  him. 

The  act  of  the  appellant  in  loosening  his 
hold  rpon  the  propeller  cannot  be  treated  as 
contiibutory  negligence,  as  it  was  influenced 
by  a  sense  of  sudden  and  impending  danger. 
One  who  does  an  act  under  an  impulse  or  upon 
a  belief  created  by  a  sudden  danger,  attributa- 
ble to  another's  negligence,  is  not  to  be  regard- 
ed as  guilty  of  contributory  fault,  even  though 
the  act  would  be  regarded  as  a  negligent  one  if 
performed  under  circumstances  not  indicating 
sudden  peril.  The  principle  we  have  stated  is 
an  old  one,  and  firmly  imbedded  in  our  juris- 
prudence. India  napolt$t  B.  d  W.  R,  Uo,  v. 
Carr,  86  Ind.  510;  IndianapolU  A  St.  L,  R. 
Co,  V.  &out,  58  Ind.  148;  Pennsylvania  Go.  v. 
Stegemeier,  118  Ind.  805;  Duel  v.  iVw  York 
Cent.  R  Co.  81  N.  Y.  814,  88  Am.  Dec.  171; 
Johnson  V.  Westchesfer  d  P.  R.  Co,  70  Pa.  857; 
Pittsburgh  8.  R.  Co.  v.  Taylor,  104  Pa.  806; 
Stokes  V.  Saltonstall,  88  U.  8.  18  Pet  181,  10 
L.  ed.  116;  Jones  v.  Boyee,  1  Stark.  498. 

The  important  question  in  the  case  is  wheth- 
er the  appellant  can  be  considered  as  the  fellow 
servant  of  the  "section  boss"  in  control  of  the 
car  which  was  negligently  propelled  against 
that  on  which  the  "section  gang"  was  riding, 
for  if  he  was  there  can  be  no  recovery.  Our 
decisions — and  there  is  a  very  long  line  of  them 
—make  it  our  imperative  duty  to  adjudge  that 
the  members  of  both  parties  of  section  men 
were  coemploy^s.  They  were  engaged  in  the 
same  general  service,  and  in  the  same  line  of 
duty.  It  is  unnecessary  to  comment  upon  our 
decisions  in  detail;  it  wonld,  indeed,  be  uo- 
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profitable  to  cite  them  all,  rince  the  quesii'-n 
cannot  be  regarded  as  an  open  one  in  this  jur- 
isdiction. Of  tbe  numerous  cases  we  dte 
only  these:  Ohio  db  M.  R  Co.  v.  TindaU, 
18  Ind.  866, 74  Am.  Dec.  259;  Wiison  y.  Madi- 
son, etc.  B.  Co.  18  Ind.  826;  BtaUery  ▼.  TolO^ 
A  W.  R.  Co.  23  Ind.  81;  Ohio  dt  M.  R  Go.  v. 
Hammersley,  28  Ind.  871;  Oormleyv,  Oftio  dl 
if.  R.  Co.  72  Ind.  81;  Pittsburgh,  C.  dSt.  L 
R  Co.  ▼.  Adams,  105  Ind.  151,  8  West.  Rep. 
887;  Capper  v.  Louisville,  E.dt  St.  L.  R  Cd. 
108  Ind.  805,  1  West.  Rep.  2b7;  Cincinnati,  I 
St.  L.  d  a  R  Co.  V.  Lang,  118  Ind.  579;  Lais 
Shore  db  M.  S.  R.  Co.  ▼.  Stiupak,  128  Ind.  210- 
222;  Bier  ▼.  Jefersonvilie,  M.dbLR  Co.  (Ind. 
Sup.)  81  N.  E.  Rep.  471.  It  is  probably  true 
that  some  of  the  earlier  cases  we  have  cited 
state  the  doctrine  more  broadly  than  the  later 
and  better  considered  cases  authorize,  and  we 
are  not  to  be  understood  as  approving  them 
in  all  respects,  but  the  general  doctrine  they 
state,  limited  to  such  cases  as  this,  is  that  of 
the  very  latest  decisions  upon  the  subject.  It 
is  obvious  that  the  cases  which  declare  that  an 
employer  must  furnish  safe  working  places 
ana  appliances  for  his  employ^  is  not  effective 
in  this  instance,  for  here  the  only  negligence 
char{;ed  was  that  of  an  employe  in  using  the 
appliances  furnished  by  the  employer.  The 
decisions  which  sanction  and  apply  what  may 
with  aptness  be  called  the  "aepartmental 
doctrine  are  not  relevant  to  the  case  stated  in 
the  complaint  We  fully  sanction  the  rule 
that,  where  the  employer  commits  a  septfrate 
department  to  the  charge  of  an  employ^,  and 
constitutes  him  his  representative  in  that  de- 
partment, the  employ 6  stands  in  the  employ- 
er's place,  and  his  negligence  is  the  negligence 
of  the  employer.  The  rule  to  which  we  refer 
is  illustrated  by  such  cases  as  Nail  t.  Louis- 
viUe,  N.  A.dkC.R  Co.  129  Ind.  260;  Ta^ 
V.  BvansffiUe  db  T.  B.  R  Co.  121  Ind.  124,6  L. 
R  A  684;  Ohio  db  M.  R  Co.  ▼.  Ptarc^,  128 
Ind.  197-208;  Indiana  Oa/r  Co.  ▼.  Parkor,  100 
Ind.  181;  Northern  Pae.  R  Co.  ▼.  Herbert,  116 
U.  8.  642,  29  L.  ed.  766. 

Here  there  was  no  separate  and  distinct  de- 
partment, of  which  the  '^section  boss"  had 
charge  as  the  representative  of  the  employer, 
but,  on  the  contrary,  the  only  difference  be- 
tween the  two  employes — ^the  i^pellant  and 
the  "section  boss" — was  that  the  latter  was 
higher  in  rank  than  the  former.  But  this  dif- 
ference in  rank  or  power,  as  it  has  been  ad- 
judged over  and  over  again,  does  not  destroy 
the  relationship  of  those  in  the  service  of  a 
common  master  as  coemploySs.  Counsel  refer 
us  to  t^e  case  of  Piittburgh,  C.  db  St.  L,  R 
Co.  V.  Kirk,  102  Ind.  899,  but  all  we  need 
say  of  that  case  is  that  it  was  not  one  wberrio 
one  emplov^  of  the  common  employer  sought 
damages  for  an  injury  caused  by  the  negli 
gence  of  a  ooemployt.  Of  the  cases  frooi 
other  courts  which  are  cited  as  holding  a  dif- 
ferent doctrine  from  that  so  long  held  by  our 
own  court,  it  is  enough  to  say  that  we  cannot 
regard  them  as  authority. 

Judgment  affirmed. 
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COMMONWEALTH  of  Maaaachusetta 

«. 

Thomas  S.  VOSE. 
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The  Ikei  that  a  eonTeraation  was  had 
throve; h  an  interpreter  does  not  make 
it  incompetent  to  prove  what  was  said 

hy  either  party  or  by  a  third  party  who  heart 
the  conyenation,  althougrh  undontaodiDir  ODiy 
oDe  of  the  lacffuaflres,  but  affects  merely  the 
weight  of  the  teaUmooy. 

(November  23, 1882.) 

EXCEPTIONS  by  defendant  to  riiUngs  of 
the  Superior  Court  for  Bristol  County 
made  during  the  trial  of  an  indictment  char^- 
infl:  him  with  abortion,  which  admitted  certam 
e^deoce.     (herrvled. 

At  the  trial  a  witness  was  called  and  testified 
through  an  interpreter  that  witness  went  with 
one  Mary  Tallon  on  a  certain  nieht  to  defend- 
ant's house,  when  defendant  ana  Mary  had  a 


conversation  in  the  French  and  English  lan- 
guages, through  Mrs.  Vose,  the  wife  of  de- 
fendant, who  acted  as  interpreter.  It  appeared 
that  Mrs.  Yose  could  converse  in  both  French 
and  English.  That  Mary  Tallon  was  Fi'encli, 
and  could  neither  speak  nor  understand  Eng- 
lish, and  defendant  could  neither  speak  nor  un- 
derstand French.  The  witness  could  not  un- 
derstand English,  except  imperfectly.  Agninst 
defendant's  objection  the  witness  was  allowed 
to  state  the  conversation  carried  on  between 
defendant  and  Mary,  to  show  that  she  went  to 
his  house  to  have  an  abortion  performed,  and 
that  he  agreed  to  perform  ir. 

Mr,  A.  E.  Bran  for  defendant. 

Mr,  Charles  ifi  Harris*  Second  AssX 
Atty-Oen.,  for  the  Commonwealth: 

The  subject-matter  of  the  conversation  in 
questiou  was  competent,  and  the  witness  was 
entirely  capable  of  testifying  to  it  so  far  as  it 
was  carried  on  in  the  French  language,  and  so 
far  as  it  was  in  English,  which  be  understood 
imperfectly,  his  credibility  was  for  the  jury. 

Lewis  V.  ElagU  Ins.  Co.  10  Gray,  508. 


Vorm^-^AdmitslbQity  of  evidence  gicen  Ummgh  an 

inUrpreUr. 

Testimony  may  properly  be  given  ihrouflrh  a 
•worn  interpreter  where  a  witness  cannot  speak 
the  Ehifrlish  language.  State  v.  Hamilton,  42  La. 
Ami.  1204;  Chiomro  ft  A.  B.  Co.  v.  Shenk,  181  HI.  288; 
Houpt  V.  Honpt,  Wright  (Ohio)  166;  Norberg*B  Case, 
4  Mass.  8L 

A  Code  provision  allowing  evidence  to  be  given 
through  an  interpreter  merely  re-enacts  what  has 
fdways  been  the  law.   Soball  v.  Iiisner,  58  Qb.  180. 

Deaf  and  dumb  persons,  as  well  as  those  who 
speak  only  a  foreign  language,  may  give  evidence 
tfarouflrh  an  interpreter  if  he  can  communicate 
with  them  by  sUrns.  Ruston^  Case,  1  Leach,  C.  C. 
408:  Skaggs  v.  State.  6  West.  Rep.  iOSU  108  Ind.  63; 
Snyder  v.  Nations,  5  Blackf  .  286. 

So  a  sworn  Inteipreter  may  be  used  to  communi- 
cate with  a  deaf  and  dumb  person  on  bis  arraign- 
ment and  trial  under  an  Indictment.  Com.  v.  Hill, 
14  Mass.  207:  Hex  v.  Jones,  1  Leach,  a  0. 102:  Rex 
▼.  Steel,  Id.  461. 

The  interpreter  of  the  testimony  of  a  deaf  and 
dumb  person  need  not  be  an  expert  if  he  can  bo 
far  understand  signs  that  he  can  well  and  truly 
interpret  the  meaning  of  the  communication  re- 
•qixired.  Skaggs  v.  State,  supra. 
I  More  than  one  Interpreter  may  be  allowed  in 
«uch  a  case,  as  for  instance  a  deaf  and  dumb  per- 
son may  be  allowed  to  interpret  between  the  deaf 
and  dumb  witness  and  another  interpreter  who 
■oan  declare  the  testimony  orally.   Ibid. 

The  manner  of  conducting  the  examination  of  a 
<leaf  and  dumb  witness  through  an  interpreter  la 
in  the  discretion  of  the  court  and  will  not  be 
reviewed  in  the  absence  of  a  showing  that  the 
appellant  was  in  some  way  injured  thereby.    fMd. 

Thus  where  a  deaf  and  dumb  girl  was  bo  much 
flhooked  by  a  question  that  she  fled  from  the  room, 
and  a  deaf  and  dumb  interpreter  followed  her  and 
paoifled  her,  and  brought  her  back  very  quickly, 
the  fact  that  oonununlcatlons  were  had  between 
them  out  of  the  presence  of  the  court  was  held  not 
to  constitute  a  noaterlal  error.    Ibid. 

The  accuracy  of  the  Interpretation  may  be  im- 
peached  and  fs  a  question  of  fact  for  the  jury. 
Ibid. 

Other  wltuoBSflS  may  be  called  to  prove  the  mean- 
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ing  of  words  which  have  been  given  In  evidence 
through  an  interpreter,  and  the  Interpreter  may 
be  required  to  state  to  the  jury  the  primary  mean- 
ing of  a  word  which  is  in  dispute.  Sohnier  v. 
People,  28  111.  10. 

An  Interpreter  cannot  be  given  authority  to 
judge  when  answers  are  hearsay,  and  an  instruc- 
tion to  him  to  report  to  the  court  whenever  a 
witness  attempts  to  tell  what  somebody  e\ae  told 
him  is  erroneous,  and  would  be  a  material  error  if 
acted  on  without  actually  interpreting  what  was 
flaid  by  the  witness.  The  power  thus  attempted  to 
be  given  him  is  judidaL  People  v.  Wong  Ah  Bang* 
85  Cal.  806. 

The  fact  that  an  interpreter  took  counsel  with 
other  persons  not  sworn  as  to  the  correctnera  of 
his  interpretation  does  not  make  the  evidence  In- 
competent where  the  interpretation  is  given  under 
his  oath.    United  States  v.  Gilbert,  2  Sumn.  90. 

The  fact  that  a  deat  and  dumb  person  could  read 
and  write  and  communicate  ideas  imperfectly  by 
writing  was  held  not  to  preclude  the  use  of  an 
interpreter  with  whom  the  witness  communicated 
by  Bicrns.  State  v.  DeWolf,  8  Conn.  08,  20  Am. 
Dec  90. 

But  in  Morrison  v.  Lennard,  8  Oar.  ft  P.  127.  Best, 
Ch,  J.,  expressed  a  doubt  whether  a  deaf  and  dumb 
witness  who  could  write  ought  not  to  be  required 
to  write  his  answers,  saying  this  was  the  more  cer- 
tain mode.  It  appears,  however,  that  the  answers 
by  signs  were  in  fact  allowed. 

A  boy  whose  knowledge  of  the  English  language 
is  very  imperfect  may  be  allowed  to  give  his  testi- 
mony through  an  interpreter,  even  after  he  has 
given  some  testimony  in  English.  State  v.  Sever- 
Bon,  78  Iowa,  668. 

The  court  has  no  discretion  to  reject  a  suitable 
interpreter  if  no  other  is  offered.  Chicago  &  A.  K. 
Co.  V.  Shenk,  181  HI.  288. 

The  fact  that  an  interpreter  has  previouBly  testi- 
fied as  a  witness  in  the  case  does  not  make  him 
incompetent  to  act  as  interpreter  for  another  wit- 
ness.   Ibid. 

A  witness  for  the  prosecution  in  a  criminal  case 
is  not  incompetent  to  act  as  interpreter  for  another 
witness.  People  v.  Ramirez,  58  Cal.  633,  88  Am. 
Rep.  78. 

The  Louisiana  statute  giving  the  court  discretion 
to  appoint  an  interpreter  for  the  court  does  not 
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Knowlton,  Jl,  delivered  the  opinion  of 
the  court: 

The  defendant  excepted  to  the  admiraion  in 
evidence  of  p  conversation  between  him  and 
the  deceased  person  carried  on  through  an  in- 
terpreter, he  speaking  English  and  she  French, 
and  the  witness  understanding  only  French. 
When  two  persons  who  speak  different  lan- 
guages, and  who  cannot  understand  each 
other,  converse  through  an  interpreter,  they 
adopt  a  mode  of  coramnnication  in  which  thej 
assume  that  the  interpreter  is  trustworthy,  and 
which  makes  bis  language  presumptively  their 
own.  Each  acts  upon  the  theory  that  the  in- 
terpretation is  correct.  Each  impliedly  agrees 
tliut  his  language  may  be  received  through  the 
interpreter.  If  nothing  appears  to  show  that 
their  respective  relations  to  the  interpreter  dif- 
fer, they  may  be  said  to  constitute  him  their 
Joint  agent  to  do  for  both  that  in  which  they 
lave  a  Joint  interest.  They  wish  to  communi- 
cate with  each  other,  they  choose  a  mode  of 
communication,  thev  enter  into  conversation, 
and  the  words  of  the  interpreter,  which  are 


their  necessaiy  medium  of  oommanicatioo, 
are  adopted  by  both,  and  made  a  part  of  their 
conversation  as  much  as  those  which  fall  front 
their  own  line.  They  cannot  complain  if  the 
language  of  the  interpreter  is  taken  as  their 
own  bf  any  one  who  is  interested  in  tl^e  oon 
versation.  Interpretation  under  such  circum- 
stances la  prima  facie  to  be  deemed  correct 
How  far  either  would  be  bound  by  it  tf  tbe^ 
interpreter  should  prove  false  ma^  depend  on 
a  variety  of  circumstances  which  it  is  unneces- 
sary to  discuss.  In  a  case  like  the  present  we 
are  of  opinion  that  either  partj,  or  a  third 
party,  who  hears  the  conversation,  may  tes- 
tify to  it  aa  he  understands  it,  altbough  for 
his  understanding  of  what  was  said  by  one  of 
the  parties  he  is  dependent  on  the  interpreta- 
tion, which  was  a  part  of  the  oon  versation. 
The  fact  that  a  conversation  waa  had  through 
an  interpreter  affects  the  weight,  but  not  the 
competency,  of  the  evidence.  Camaiin  v. 
Palmer  Go,  10  Allen,  589;  GreenL  Ev.  ^  188; 
Fabrigat  v.  Jfo»^n,  20  How.  8t  Tr.  171. 
Exceptions  ooemtled. 


prevent  any  qualified  person  from  being  aUowed 
to  act  as  an  Interpreter  If  such  an  appointment  has 
not  been  made.    Farar  v.  Warfleld,  8  Hart  N.  8. 

eo6. 

The  next  friend  of  an  Infant  plaintiff  is  not  in- 
competent to  act  as  an  Interpreter  where  common- 
law  disabilities  of  parties  to  testify  have  been  re- 
moved by  statute.  Swift  v.  Applebone,  28  BOcb. 
26^. 

The  Pennsylvania  Act  for  the  appointment  of  an 
offlclal  Interpreter  Is  not  repealed  by  a  later  statute 
providing'  that  no  witness  shall  be  sworn  as  an 
Interpreter  until  he  produces  a  oertlflcate  of  fit- 
ness.   Com.  V.  Sanson,  67  Pa.  882. 

A  witness  may  narrate  In  English  admissions  of 
a  party  made  In  a  foreign  language.  Com.  v.  Kep- 
per,  114  Maes.  278. 

A  conversation  partly  In  English  and* partly  in 
Chinese,  all  of  which  was  understood  by  the  par- 
ties thereto,  may  be  proved  by  witnesses  who  heard 
it,  although  some  of  them  understood  only  the 
English  part  and  others  understood  only  the  C!hl- 
nese  part.    People  v.  Ah  Wee,  48  Cal.  288. 

Commissioners  under  a  d«dfmu«  potegtatem^  If  on- 
able  to  understand  the  language  of  a  witness  who 
cannot  speak  English,  may  swear  an  interpreter 
foi-  him.    Amory  v.  Fellowee.  6  Mass.  219. 

A  deposition  in  a  foreign  language  may  be  read 
and  translated  by  an  Interpreter.  Kuhtman  v. 
Brown,  4  Rich.  L.  479. 

An  interpreter  may  be  allowed  to  read  and  trans- 
late documents  which  are  written  in  a  foreign 
language.    Davis  v.  Police  Jury,  19  La.  568. 

An  interpreter  between  an  attorney  and  client 
stands  in  the  same  situation  as  the  attorney  In 
respect  to  privileged  communications.  Du  Barre 
V.  Llvettc,  Peake,  N.  P.  Cas.  77,  as  explained  in  4  T. 
11. 768;  Parker  v.  Garter,  4  Munf .  287,  not€^  6  Am. 
Dec.  518. 

An  order  for  the  inspection  of  documents  may 
t>ermit  the  party  to  have  the  assistance  In  the 
Inspection  of  an  enerineer  If  they  are  of  such  a 
character  that  he  cannot  understand  them  without 
such  assistance.  Swansea  Yale  B.  Go.  v.  Budd,  L. 
R.  2  Eq.  274. 

The  decisions  In  the  main  case  that  persons  who 
oommunicate  with  each  other  through  an  inter- 
preter make  him  their  agent,  so  that  his  state- 
ments In  interpreting  between  them  may  be  proved 
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against  them  respectively,  is  directly  supported  by 
Camerlin  v.  Palmer  Co.  10  Allen,  S89;  Miller  ?. 
Lathrop  (Minn.)  May  24, 1802;  I^brlgas  v.  Moetyn, 
20  How.  St.  Tr.  171;  McCormlcks  v.  Fuller,  56  Iowa,. 
48;  Schutter  v.  Williams  (Super.  Ct.  CLa.)  1  West.  L. 
J.  819. 

But  in  Diener  v.  Dlener,  6  Wis.  627,  an  tnatmo- 
tion  to  the  Jury  that  the  mere  fact  that  a  contract 
was  made  through  an  interpreter  did  not  make 
him  the  agent  of  the  parties  so  that  his  statements 
could  be  proved  against  them  without  proof  thai 
his  Interpretation  was  true,  waa  held  on  appeal  to 
be  correct. 

The  statements  of  a  wife  while  acting  as  an  inter- 
preter between  her  husband  and  a  third  person  are 
provable  as  the  admissions  of  the  husband.  Schut- 
ter V.  Williams,  supra;  Miller  v.  Lathrop  (MiiuL> 
May  24, 1892. 

An  interpreter  between  the  partiea  to  a  contraet 
Is  their  agent,  and  either  party  to  the  conversatton 
may  prove  it,  although  he  understood  the  otiier 
only  as  reported  by  the  Interpreter.  MoCormicks 
V.  Fuller  and  Cameriln  v.  Palmer  Co.  supra. 

The  same  Is  true  of  a  conversation  which  doea 
not  strictly  constitute  a  contracts  Fabrigas  v. 
Mostyn  and  Miller  v.  Lathrop,  supru. 

But  an  interpreter  on  a  trial  is  not  an  agent  of 
the  parties  so  that  his  words  can  be  regarded  aa 
theirs.  Therefore  one  who  did  not  understand  the 
words  spoken  by  a  witness,  but  who  heard  the 
interpretation  thereof^  cannot  on  a  later  trial 
prove  what  the  Interpreter  said  where  no  reason 
is  shown  why  the  interpreter  Is  not  produced. 
Schearer  v.  Harber,  80  Ind.  580. 

So  the  testimony  given  through  an  interpreter 
cannot  be  proved  on  a  subsequent  trial  by  reading 
the  short-hand  notes  of  the  evidence  as  it  was  given 
by  an  Interpreter.  People  v.  Ah  Yute,  66  OsL  119: 
People  V.  Les  Fat,  64  GaL  627. 

In  such  a  case  an  interpreter  of  some  one  who 
heard  and  understood  the  witness  must  be  called 
to  prove  his  testimony.  People  v.  Ah  Yute  and 
People  V.  Les  Fat,  supra. 

This  is  true  of  the  short-hand  notee  of  evidence 
given  through  an  interpreter  on  a  preUmioarr 
examination  which  is  offered  on  the  trial,  although 
a  statute  makes  notes  of  ordliuury  evidence  givea 
on  such  examination  prima  facie  evidence  on 
trlaL   People  v.  Les  Fat,  wupnL  &  A.  B. 


IttSL 


Mbnzsl  y.  TuBBS. 


au 


MINNESOTA   8UPREMB  COURT. 


Gregor  MENZEL  et  at.,  Betpts., 

V. 

Addmer  K.  TUBBS  et  al..  Impleaded,  etc., 

Appts, 

( Minn ) 

*!•  Under  the  Bfeehanies*  Idea  Iaw 

<Law8 1889,  obap.  200,)  Id  an  action  to  foreolofle  a 
Hen,  the  court  has  jurtodlotlon  to  determine  liens 
Bet  up  by  any  of  the  defendants. 


8,  Two  owners  in  aeveraltyof  contlgn- 
ons  city  or  platted  lote  niay  by  their  acts 
connect  them  so  as  to  constitute  one  lot,  within 
the  meaning  of  the  Lien  Law. 

8.  They  do  so  connect  them  when  they 
treat  them  as  one  tract  for  the  purpose  of 
building,  as  where  they  Join  in  the  oonstniction 
of  a  slnffle  building  on  both  lots,  and  in  such  case 
those  doing  work  on  or  furnishing  material  for 
the  building  will  have  a  right  to  claim  a  Uen  on 
the  whole  building  and  both  lots. 

4.  Snch  will  also  he  the  ease  where  the 
owner  of  one  of  the  lots  constructs  such 
single  building  on  both  lots,  with  the  knowledge 
and  consent  of  the  owner  of  the  other  lot. 


5*  In  such  case*  one  who  does  work  or 
ftumishes  material  upon  a  part  of  tbe 

building  situate  on  one  of  the  lots  may  claim  a 
Uen  on  the  whole  building  and  both  lots. 

6*  Where  there  is  dne  a  contractor  a 
eertain  amount  for  wliich»less  the  liens 
allowed  his  snbeontractorst  laborers* 
and  materialmen*  he  is  entitled  to  a 
Uen*  and  the  court  allows  tbe  liens  of  such  sub- 
contractors, laborers,  and  materialmen  to  an  ag- 
gregate lesB  than  the  amount  for  which  the  con- 
tractor would  otherwise  be  entitled  to  a  lien,  and 
deducts  that  aggregate  from  such  amount,  al- 
lowing him  a  lien  only  for  the  remainder,  the 
owner  is  not  prejudiced  by  error  in  determining 
the  amounts  due  the  subcontractors,  laborers,and 
materialmen,  and  cannot  complain. 

7*  Where  a  pleading  for  a  mechanics' 
lien  sets  up  but  a  sin^^le  lien*  no  bill  of 
particulars  need  be  filed. 

8*  Tarions  flndingps  of  ftiiCt*  held*  sup- 
ported by  the  evidence,  and  various  assign- 
ments of  error  of  no  (special  importance  dis- 
posed of. 

(November  28, 180&) 

APPEAL  by  the  properly  owners  from  a 
judgment  of  the  District  Court  of  Henne- 
pin Uounty  in  favor  of  tbe  lien  claimants  in 
an  action  brought  to  enforce  payment  of  me- 
chanics' liens.    Affirmed. 

The  facte  are  stated  in  the  opinion. 

Mr,  J.  O.  Pierce*  with  Mtsere,  Little  ft 
Munn*  for  am)e11ant8. 

Mr.  J*  O.  Baker  for  respondents  Menzel 
§i  al. 

Messrs.  Fletcher*  Rockw<N>d  A  Daw- 

*Headnotes  by  GiLnLLAir,  Ch.  J. 

KOTB.— For  note  on  the  subject  of  a  single  me- 
chanics* lien  against  several  buildings,  see  Wilcox 
T.  Woodruir  <Conn.)  anU^  814.  See  also  Maryland 
Brick  Co.  V.  Spiilman  (Md.)  ante,  609. 
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son*  for  respondent  Hewson-Herzog  Supply 
Co.: 

Minnesota  Oen.  Laws  1889,  chap.  200,  §  7, 
gives  a  single  lien  upon  two  lots  where  tbe  lota 
are  owned  in  severalty. 

Miller  v.  iS/temref  (Minn.)  June  22, 1892;  Lax 
▼.  Peterson,^  mun.  214. 

A  case  exactly  in  point  to  the  question  under 
our  Laws  1878  because  decided  upon  a  lik& 
statute  is  the  case  of  BaUou  v.  Black,  twice  in 
the  Supreme  Court  of  Nebraska  and  reported 
in  17  Neb.  889,  21  Neb.  131. 

Messrs,  Roberts  A  Baxter*  George  H,. 
White*  Alvord  E£^elston*A.  B.  Darchua 
and  lu  E*  Stetler  also  for  respondents. 

Qimilan,  Oh.  J,,  delivered  the  opinion  of 
the  court: 

This  is  an  action  to  enforce  a  mechanics'  lien 
commenced  against  the  owners  and  a  large- 
number  of  other  defendants,  who,  as  the  com- 
plaint alleges,  have  or  claim  some  interest 
m  or  lien  on  the  real  estate.  Many  of  these 
defendants  filed  answers  selling  forth  mechan- 
ics' liens,  and  asking  enforcement  of  the  same. 

Tbe  first  question  in  the  case  arises  on  these 
answers,  the  owners  defendant  insisting  that 
tbe  court  below  had  no  jurisdiction  to  deter- 
mine tbe  liens  thus  set  forth  as  between  them 
and  tbe  lien  claimants  so  answering;  their  ar- 
gument being  that  each  answer  setting  forth, 
and  seeking  enforcement  of  a  lien  is,  in  effect, 
a  separate  suit  by  tbe  lien  claiming  defendant 
against  tbe  owner  defendant,  and  that  the  only 
way  in  which  a  party  can  be  brought  inta 
court  and  reauired  to  answer  to  tbe  claim  of 
another  is  by  service  of  summons,  under  the 
provisions  of  Gen.  Stat.  1878.  chap.  66.  Con- 
fining ourselves  strictly  to  statutory  rules,  it  is- 
apparent  that,  as  applied  to  actions  to  enforce 
mechanics'  liens,  the  inference  drawn  fron> 
these  propositions,  to  wit,  that  each  lien  claim- 
ant must  himself  issue  and  have  served  a  sum- 
mons, is  incorrect;  for  it  is  beyond  question 
that  the  SUtute  (Laws  1889,  chap.  200)  iutenda 
that,  when  an  uction  is  brought  by  any  me- 
chanics' lien  claimant,  it  shall  t)ea  uruceeding 
to  enforce  all  such  liens  on  the  same  property, 
the  holders  of  which  choose  to  appear  or  who- 
may  be  required  to  appear  therein.  When  not 
named  as  plaintiffs  they  appear  and  make 
their  claim  by  filing  their  answers,  of  whicb 
aJl  parties  to  tbe  action  must  take  uotice. 
That  being  the  nature  of  the  action,  the  owner 
has  notice  by  the  service  of  tbe  summons  that 
be  may  be  called  on  to  meet  those  claims,  and 
that  he  is  brought  into  court  for  that  purpose, 
for  (Laws  1889,  chap.  200.  %;  10)  the  summons 
must  state  that  the  action  is  for  the  foreclos- 
ure of  a  mechanics'  Hen.  The  action,  as  the 
owner  is  thus  apprised,  is  one  to  marshal  the 
liens  upon  tbe  property,  and,  being  in  court 
for  that  purpose,  he  has  notice  of  each  lien 
claim  by  the  filing  of  the  answer.  The  objec- 
tion is  not  well  taken. 

Tbe  property  upon  which  the  building  was- 
constructed  consisted  of  lot  3,  block  15.  in  tbe 
Mill  Company's  addition  to  the  town  of  St. 
Anthony  Palls,  owned  in  severalty  by  the  de- 
fendant Adelmer  E.  Tubbs,  and  the  contigu- 
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OU8  44  feet  of  lot  4,  in  the  same  block,  owned 
4d  severalty  by  the  defendant  Ella  F.  Tubbs. 
Upon  this  fact,  to  wit,  the  severalty  of  owner- 
ship, seems  based  the  principal  objection  to  the 
liens  which  are  claimed  to  rest  on  the  entire 
property  as  one  lot  or  tract,  within  the  mean- 
ing of  the  Lien  Law.  The  nroposition  of  the 
•owners  is,  as  we  understancl  it,  that,  where 
twQ  contiguous  pieces  of  land  are  owned  by 
different  owners  in  severalty,  they  cannot, 
within  the  meaning  of  that  law,  be  one  "lot." 
The  objections  to  the  sufSciency  of  the  com- 
plaint and  of  the  various  answers  must  rest  on 
that  proposition,  carried  to  the  extent  that  the 
owners  cannot  make  the  separate  pieces,  thus 
owned  in  severalty,  one  "lot,"  even  by  their 
loint  contract  for  the  construction  of  one  build- 
ing covering  both  pieces.  What  the  word'iot" 
in  the  lien  statute  means  has  been  several  times 
considered  by  this  court,  and  it  Las  always 
been  held  that  it  is  not  synonymous  with  city 
lot  or  platted  lot,  but  that  it  mav  include  more 
and  may  include  less  than  a  lot  as  platted. 
Carpenter  v.  Leonard,  5  Minn.  156,  (Gil.  119;) 
I^arth  Star  Iron  Works  Co.  v.  Strong,  38  Minn. 
1;  Sniiih  v.  Headley,  83  Minn.  884;  Lax  v.  Petr 
^rion,  A!it  Minn.  214;  Qlau  v.  St,  Paul  Park 
C,  d  S,  Co,  48  Minn.  228.  In  the  Carpenter 
Cote  it  was  held  that  two  pieces  separated  by 
a  stieet,  one  of  them  not  owned  by  the  owner 
of  the  building,  were  one  lot 

What  will  unite  two  or  more  platted  lots  so 
as  to  constitute  one  lot,  within  the  Lien  Law, 
has  heretofore  been  considered  by  us,  and 
whether  they  can  be  so  united,  when  the  plat- 
ted lots  are  owned  in  severalty,  was  before  us 
to  determine  in  Miller  v.  Shepard  (Minn.)  52 
N.  W.  Rep.  894.  Where  they  were  owned  by 
ihe  same  person  it  was  held  in  Smith  v.  Bead- 
ley  that  how  much  (not  exceeding  one  acre) 
should  be  included  in  the  "lot"  might  depend 
upon  the  character  of  the  building,  and  the 
necessitv  of  more  land  than  that  on  which  it 
■stands  tor  its  proper  and  convenient  ijse,  and 
the  situation  of  such  other  land;  and  in  Lax  v. 
Peterson,  where  the  owner  of  two  city  lots  had 
made  one  entire  contract  for  the  erection  of 
four  separate  buildings  on  them,  it  was  held 
that  the  parlies  had  thereby  connected  and 
treated  the  whole  as  one  tract  or  estate,  so  as 
to  ^ivc  liens  on  the  whole;  and  it  was  said  that 
had  the  houses  been  contiguous,  so  as  to  form 
n  solid  block,  according  to  all  the  authorities 
the  lien  would  have  extended  to  the  whole 
property,  although  consisting  of  different  city 
lots,  and  although  the  different  parts  of  the 
block  were  designed  to  be  used  separately,  and 
not  as  appurtenant  to  each  other.  If  one  own- 
ing two  city  lots  may  connect  them  so  as  to 
constitute  one  under  the  Lien  Law,  by  erect- 
ing one  building  on  them,  or  by  otherwise 
treating  them  for  the  purpose  of  building  as 
one  tract  or  estate,  we  see  no  lei^al  reason  why 
«eparate  owners  of  contiguous  lots  may  not  do 
the  Fame  thing.  While  it  may  in  such  a  case 
require  stronger  proof  of  treating  the  lots  as 
^ne  tract  than  in  the  case  of  one  person  own- 
in  (^  both  lots,  we  do  not  hesitate  to  say  that, 
where  the  separate  owners  have  so  treated 
them  for  (be  purpose  of  building,  they  may  be 
«o  treated  for  the  purpose  of  the  liens  accruing 
in  consequence  of  building.  It  was  so  held  in 
Miller  v.  Shepard,  where  the  separate  part  of 
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the  building  on  rach  lot  was  to  be  used  and 
enjoyed  exclusively  by  the  owner  of  the  lot. 

There  is  nothing  in  section  7  of  the  Statute 
which  necessarily  conflicts  with  or  limits  this 
proposition.  In  the  phrase,  "one  general  con- 
tract with  the  owner  or  owners  of  the  lot  or 
lots,"  the  words  "one  general  contract"  cannot 
be  held  to  mean  an  entire  contract  to  wholh[ 
erect  and  complete  the  building,  to  furnish  afi 
the  material,  and  to  do  all  the  work  upon  it. 
A  case  might  be  supposed  of  a  contract  to  f  oiw 
Dish  material  for  and  do  all  the  work  but  the 
painting,  and  the  painting  either  let  to  several 
contractors  or  done  by  the  day's  work,  the 
owner  furnishing  the  material  In  such  a  case, 
it  cannot  be  supposed  the  contractor  who  does 
all  but  the  pamting,  and  who  has  put  in  hia 
material  and  labor  upon  all  parts  of  the  build- 
ing indiscriminately  according  to  his  coDtractfe 
must  seek  his  lien  on  the  lots  separately,  merely 
because  his  contract  does  not  include  all  the 
work.  The  section  Is  treating  of  the  case  of 
two  or  more  buildings  united  together,  or  of 
separate  buildings,  on  the  same  or  cooti^oua 
lots,  and  the  word  "general"  is  used  with  ref- 
erence to  such  two  or  more  or  separate  build- 
ings; so  that  to  support  a  claim  of  lien  upon  all 
of  them  the  contrnot  must  be  entire,  so  as  to 
include  them  all,  in  order  to  connect  them  and 
make  them  one  for  the  purpose  of  liens.  And 
it  would  be  a  strict  and  narrow  interpretation 
of  the  words,  "owner  or  joint  owners  of  the 
lot  or  lots,"  to  hold  that,  where  there  are  more 
owners  than  one,  each  must  have  an  interest  in 
every  part  of  the  real  estate.  It  is  more  in  ac- 
cord with  the  general  purposes  of  the  law  to 
hold  that,  if  the  contract  be  with  aU  the 
owners,  whether  they  be  several  or  joint,  of  all 
land  on  which  the  lien  is  claimed,  it  is  enough. 
It  might,  however,  be  sufficient,  for  the  pur^ 
poses  of  this  case,  to  sav  that  the  aection  is 
treating  of  two  or  more  buildings,  and  not  of 
the  case  of  a  single  building,  as  that  in  this  case 
was,  according  to  the  allegations  of  the  plead- 
ings and  the  findings  of  the  court  below. 

The  pleadings  of  the  plaintiffs  and  the  lien- 
claiming  defendants  allege  the  construction  of 
one  building,  though  situate  on  two  lots  owned 
in  severalty  by  the  defendants  Tubbs,  and 
contracts  with  them  jointly  for  doing  the  work 
or  furnishing  the  material  for  which  the  liens 
are  claimed.  The  findings  of  the  court  were 
"that  during  all  said  times  the  defendant 
Adelmer  E.  Tubbs  was,  with  the  knowledge 
and  consent  of  said  Ella  F.  Tubbs.  engaged  in 
the  erection  and  construction  of  a  blocE  of  five 
stores,  with  dwelling  apartments  above,  cover- 
ing the  entire  front  of  said  real  estate,  and  fac- 
ing upon  Fifth  Street  N.  £.,  in  said  city  of 
Minneapolis;  that  said  block  of  stores  is  one 
entire  building  in  its  construction,  three  stories 
in  height,  under  one  roof,  and  three  of  the 
stores  cover  lot  8,  and  the  other  two  stores  cover 
said  44  feet  in  width  of  said  lot  4."  The 
owners  defendant  except  to  these  findings  as 
not  justified  by  the  evidence.  But,  after  ex- 
amining it,  we  find  they  are.  Without  spec- 
ifying any  part  of  it  in  detail,  it  is  apparent 
from  the  entire  evidence  that  the  block  was  not 
only  in  appearance  one  entire  building,  but 
that  it  was  actually  constructed  as  such,  the 
labor  and  material,  for  ihe  most  part,  going  in 
all  over  it  indiscriminately.    Had  toe  land 
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l)e{ouged  to  fhe  snme  person,  oo  one  would 
have  suspected,  from  seeing  tbe  building  and 
the  manner  in  which  the  construction  went  on, 
«nd  knowing  how  the  material  was  procured 
«nd  labor  contracted  for,  that  it  was  not  one 
«n t  ire  build Ing.  The  several  o wnershi p  of  the 
land  in  such  a  case  is  a  fact  to  be  consiaered  in 
determining  whether  the  building  is  one,  but 
It  is  not  conclusive. 

In  respect  to  some  of  the  liens  claimed,  the 
court  finds  a  joint  contract  by  the  two  owners 
for  the  labor  or  material,  just  as  alleged  in  the 
answers:  but,  as  to  the  greater  part  of  the  lien 
claims,  there  is  no  finding  upon  which  to  sup- 
port them,  except  those  above  quoted.  So  far 
as  Adelmer  K.  Tubbs  is  concerned,  there  can 
be  little  question  on  those  findinn  that  his  lot 
8  is  subject  to  liens  for  material  niroished  and 
labor  done  for  the  entire  buildinfi:.  There  is 
more  question  as  to  subjecting  Ella  F.  Tubbs' 
44  feet  to  Hens  for  the  entire  amount;  that  is, 
of  holding  the  liens  as  resting  equally  on  the 
whole  real  estate.  The  building  was,  accord- 
ins  to  the  findings,  erected  by  Adelmer  K., 
EUa  F.  Tubbs  taking  no  active  part,  but 
knowing  of  and  consenting  to  what  was  done 
by  him.  Under  section  6  of  the  Statute,  he 
must  be  held  to  have  acted  on  her  behalf  so  far 
as  concerned  her  interest  in  tbe  tract,  which  for 
the  purpose  of  building  they  had  made  one 
"lot."  it  is  not  decisive  that  the  contracts  for 
buildine  were  made  in  tbe  name  of  Adelmer 
K.,  and  that  the  part  of  tbe  building  od  each 
lot  was  intended  to  be  used  exclusivdy  by  the 
owner  of  that  lot.  Both  of  these  features  were 
in  the  case  of  Miller  v.  Shepard,  vet  it  was 
held  that  the  lien  claimant  might  claim  a  sinele 
lien  on  the  whole,  or,  if  be  could  show  what 
part  of  (he  labor  and  material  went  into  the 
part  of  the  building  on  each  separate  lot,  he 
might  claim  separate  liens;  and  it  was  also  held 
that,  if  lustice  to  other  claimants  or  other 
persons  interested  required  it,  the  court  might 
apportion  the  lien  to  the  separate  lots.  That 
decision  covers  the  Question  we  are  discussing. 

In  respect  to  the  claim  of  Brewer  and  of  his 
subcontractors,  the  evidence  would  have  re- 
quired a  finding,  had  the  court  complied  with 
tbe  request  for  more  specific  finding,  that, 
contemplating  building  on  the  44  feet  of  lot  4 
then  owned  by  Ella  F.,  and  the  purchase  by 
himself  of  lot  8,  and  tbe  extensuon  of  tbe 
building  over  it  in  case  he  purchased,  Adelmer 
K.  ag^reed  with  Brewer  for  the  brickwork  on 
the  44  feet,  and  when  he  purchased  lot  8  agreed 
with  him  for  the  brickwork  on  that  lot.  Such 
specific  findings,  taken  in  connection  with  the 
finding  that  the  building  was  one,  would  have 
raised  this  question.  When  a  single  building 
is  erected  on  two  platted  lots,  and  the  lien 
claimant  has  done  his  work  on,  or  furnished 
lien  material  for,  only  that  part  of  the  building 
standing  on  one  of  the  lots,  is  his  lien  confined 
to  that  lot,  and  the  part  of  the  building  standing 
on  it.  or  does  it  extend  to  the  whole  building 
and  the  lots  on  which  it  stands?  The  question 
suggests  the  answer.  The  statute  (section  1) 
gives  the  lien  upon  the  building  (not  upon  pan 
of  it)  and  the  land  on  which  it  is  situate.  To 
bold,  in  the  case  of  a  single  building,  that  the 
lien  must  be  limited  to  the  part  of  it  on  which 
the  labor  or  material  is  bestowed,  because  that 
part  is  situate  on  one  platted  lot  while  tbe  re- 
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mainder  is  on  another,  would  be  contrary  to 
the  statute.  The  lien  is  on  tbe  whole  building, 
irrespective  of  the  part  of  it  on  which  the  labor 
or  material  is  bestowed.  The  specific  findings 
would  not  have  afTected  the  result. 

An  assignment  of  error  is  made  to  the 
twenty  seventh  finding  of  fact  as  not  sustained 
by  tbe  evidence.  That  finding  states  the  reap 
sonable  value  of  the  work  and  material  of 
Brewer.  It  is  abundantly  sustained  by  the  ev- 
idence. The  assignment  does  not  present  the 
question  sought  to  be  raised  here,  to  wit,  that 
because  of  a  special  contract  as  to  the  price  not 
performed  by  Brewer,  he  was  not  entitled  to 
recover  upon  the  quantum  meruit.  It  is  pre- 
sented, however,  upon  the  objection  to  the 
proof  of  the  value.  It  appears  from  the  evi- 
dence that  Brewer  first  made  a  proposition,  ac- 
cepted by  Tubbs,  to  do  the  brickwork  on  the 
44  feet  at  a  specified  price,  and  afterwards 
made  a  proposition,  accepted,  to  do  the  re- 
mainder at  a  specified  price,  nothing  being  said 
in  tbe  propositions  as  to  the  time  or  manner  of 
pay  ment.  From  Brewer's  testimony,  t  he  court 
might  find  that  the  parties  subsequently  agreed 
that  payments  should  be  made  every  two 
weeks,  and  that  Tubbs  failed  to  make  such 
payments;  in  other  words,  might  find  that 
Tubbs.  not  Brewer,  had  violated  the  contract, 
and  in  that  event  the  latter  might  recover  the 
reasonable  value. 

Exception  is  taken  to  tbe  sufficiency  of  the 
evidence  to  sustain  tbe  court's  findings  of  the 
amounts  due  the  several  lien  claimants,  sub- 
contractors under  Brewer.  The  court  fi nds  tbe 
balance  due  for  Brewer's  work  and  materisl, 
deducts  from  that  tbe  aggregate  of  the  sums 
allowed  the  subcontractors,  and  allows  Brewer 
a  lien  for  the  remainder.  If  the  deduction  bad 
not  been  made,  be  would  have  had  a  lien  for 
the  whole  amount.  So  that,  if  there  was  any 
error  in  allowing  any  part  of  that  amount  to 
any  of  the  subcontractors,  it  operated  to  the 
prejudice  of  Brewer,  but  not  to  the  prejudice 
of  the  owners;  and  they  cannot  complain,  for, 
while  it  would  diminish  his  lien,  it  would  not 
increase  tbe  burden  on  their  property. 

Objection  is  made  to  the  claim  of  the  de- 
fendant Sedgwick  that  he  did  not  file  a  bill  of 
particulars.  His  claim  was  but  a  single  item 
stated  in  his  answer,  and  no  bill  of  particulars 
was  necessary.  Such  a  bill  is  required  only  to 
set  forth  in  detail  the  items,  making  up  a  gen- 
eral charge  in  tbe  pleading. 

The  account  books  of  plaintiffs  seem  to  have 
been  verified  as  required  by  the  statute. 

When  the  husband  and  wife  are  parties  to 
an  action,  there  is  no  reason  why  either  may 
not  be  examined  as  a  witness  for  or  against 
himself  or  herself  alone.  The  statute  provides 
only  that  neither  shall  be  examined  for  or 
against  the  other  without  the  consent  of  the 
other.  So  far  as  Ella  F.  Tubbs  testified  in 
answer  to  questions  put  to  her  and  objected  to, 
her  testimony  could  operate  only  against  her- 
self. None  of  it  could  affect  the  case  for  or 
against  her  husband.  So  far  as  he  testified  in 
answer  to  questions  put  to  him  and  objected  to, 
the  facts,  so  far  as  material,  were  so  fully 

g roved  by  other  uncontroverted  evidence  that 
is  testimony,  even  if  erroneously  admitted, 
did  not  prejudice. 
From  what  took  place  at  the  trial,  it  is  clear 
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that  the  amount  of  tlie  clafm  of  John  O.  Llod- 
quist  was  admitted.  When  the  court  entered 
CD  that  claim,  the  owners'  coansel  said:  "I 
think  there  is  no  contest  as  to  the  amount  of  the 
lien  of  John  O.  Lindquist."  From  that,  and 
the  conversation  that  followed,  the  court  and 
Lindquist's  counsel  were  justified  in  under- 
standing, as  they  undoubtedly  did,  that  his 
claim  was  not  disputed. 

Objection  is  made  that  the  court  below  did 
not  find  as  a  fact  that  Brewer  seasonably  filed 
for  record  his  lien  statement.  In  view  of  the 
evidence,  the  failure  to  so  find  was  clearly  an 
oversight.  The  most  that,  under  the  circum- 
Btances,  we  could  do  because  of  that  failure 


would  be  to  send  the  case  bnclr,  so  f ar  a» 
Brewer's  claim  is  concerned,  with  instmctioiu 
to  the  court  below  to  find  from  the  evidence 
how  the  fact  was.  But  the  fact  of  filing  having 
been  conclusively  proved,  so  that  there  was  do 
controversy  upon  it,  the  court  could  find  but 
one  way,  to  wit,  that  it  was  filed,  and  sending 
the  case  back  for  such  a  finding  would  be  bat 
matter  of  form.  We  will  consider  the  fact  as 
though  it  had  been  stated  in  the  finding. 

There  are  some  minor  points  made  by  the 
appellants,  but  we  do  not  deem  any  of  them  of 
sufficient  importance  to  require  special  mei^ 
tion  in  this  opinion. 

Judgment  affirmed. 
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!•  Courts  of  chancery  have  no  Jnrlsdio- 
tlon  to  decree  the  dissolntion  of  a  cor^ 
poratlon  in  the  absence  of  statutory  author- 
ity. 

8.  The  power  of  a  court  of  equity  on 
Cpood  cause  shown  to  dissolve  or  close 
up  the  business  of  any  corporation 
whioh  is  oonf erred  by  section  25  of  the  Illinois 
statute  for  the  Inoorporatton  of  companies  for 
pecuniary  profit  exists  only  as  a  portion  of  the 
relief  provided  for  by  that  section  and  does  not 
authorize  the  exerotoe  of  such  power  except  for 
causes  for  which  the  state  miirht  procure  a  Judir- 
ment  of  forfeiture  at  law. 

8.  Anaccountin§f  at  the  suit  of  share- 
holders cannot  be  granted  on  the  ground 
that  the  affairs  of  a  corporation  are  directed  by 
a  controlling:  stockholder  in  the  interest  of  so- 
other corporation  of  which  he  is  president  and 
that  all  the  officers  and  directors  are  subject  to 
his  absolute  control  and  direction  where  there  is 
nothing  to  show  fraud  in  the  management  of  the 
atfairs  of  the  corporation  or  even  that  the  manner 
of  conducting  its  business  has  not  been  wise, 
although  the  corporation  is  insolvent  and  all  the 
product  of  its  business  has  been  purchased  by  the 
other  company. 

(October  81, 1888.) 

APPEAL  by  complainants  from  a  judgment 
of  the  Appellate  Court,  First  District,  af- 
firming a  judgment  of  the  Superior  Court  for 
Cook  County  which  dismissed  their  bill  filed 
to  obtain  the  dissolution  of  a  corporation  and 
an  accounting  of  its  assets.    Affirmed, 

Statement  by  Shope»  J,: 

Appellants  filed  their  bill  In  the  superior 
court  of  Cook  county  against  the  Pullman 
Iron  &  Steel  Company,  ue  Pullman  Palace 
Car  Company,  the  Pullman  Loan  &  Savings 
Baok,  George  M.  Pullman  and  others,  alleg- 


ing, in  substance,  that  In  October,  1888,  Frank 
B.  Felt,  James  B.  Perkins,  George  M.  Pnll- 
man,  and  John  W.  Doane  were  equal  owners 
of  a  certain  patent  for  making  railway  spikes. 
That  such  persons  for  the  purpose  of  manu- 
facturing under  said  patent,  orc^inized  and  fai- 
corporated  under  the  laws  of  Illinois  the  Pull- 
man Iron  &  Steel  Company,  with  a  capital  of 
$500,000,  divided  into  $5,000  shares  of  $100 
each.  That  said  capital  stock  was  ostensibly 
paid  in  full,  by  the  transfer  to  the  companv  of 
said  patent,  and  certain  experimental  machiD- 
ery  which  was  of  no  value.  Certificates  of 
full-paid  stock  were  issued,  $125,000  to  each 
of  said  parties,  one  half  of  which,  that  is^ 
$62,600  by  each,  was  returned  to  the  company, 
to  be  sold,  and  the  proceeds  to  be  used  as  a 
working  capital.  Of  this  stock,  1,625  shares 
($162,600,  face  yalue)  were  sold,  from  whidi 
was  realized  $100,000  in  money;  of  which 
stock  Fisher  and  Wheeler,  complainants,  each 
purchased,  and  still  own,  $5,000.  The  com- 
pany erected  works  costing  $116,000,  being 
$16,000  in  excess  of  cash  realized  from  Faleof 
stock,  and  to  meet  the  deficit,  and  provide 
operating  capital,  bonds  of  the  company,  to 
the  amount  of  $100,000  were  issued,  secured 
by  mortgage  upon  its  property,  etc.  Of  these 
bonds,  $25,000  were  sold  at  par.  It  was 
found  that  the  manufacture  of  spikes,  to  a 
limited  extent  only,  was  practicable,  and  was 
substantially  abandoned,  and  the  principal 
business  of  the  company  was  chanced  to  the 
manufacture  and  sale  of  bar  iron.  The  com- 
pany borrowed  of  the  Pullman  Loan  &  Sav- 
ings Bank  (of  which  George  M.  Pullman  was 
and  is  president  and  principal  stockholder) 
from  time  to  time  considerable  sums  of  money, 
there  remaining  unpaid  thereof,  at  the  filing  of 
the  bill,  $56,500.  In  December,  1886,  by  res 
olution  of  the  board  of  directors  of  the  com- 
pany, the  remaining  $76,000  of  the  bonds  of 
the  company  were  ordend  to  be  delivered  to 
the  said  bank,  which  now  claims  to  hold  the 
same  as  collateral  to  such  indebtedness  of  the 
company.  That  in  September,  1885,  the  com- 
pany owed  said-  bank  about  the  same  amount 


NOTX.— This  case,  althouflrh  it  follows  the  general 
rule  and  denies  the  doctrine  of  the  Mlcblfpan  court 
in  the  reoent  case  of  Miner  v.  Belle  Isle  loe  Co. 
(Mich.)  afUe^  412,  as  to  the  power  .of  chanoery  to 
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dissolve  a  corporation  in  a  private  suit  by  a  8t<K^> 
holder,  is  easily  distinguishable  from  that  case  oi> 
the  merits,  since  the  facts  found  ^o  not  as  in  th* 
MicUgan  case  require  the  remedy  there  adopted 


See  also  23  L.  R.  A.  294;  27  L.  R.   A.  392. 
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that  it  owed  it  at  the  flling  of  the  bill,  and,  its 
afTairs  being  in  a  desperate  condition.  Pullman 
caused  the  Pullman  Palace  Car  Company,  an- 
other corporation,  of  which  he  was  and  is  also 
president,  to  give  the  Iron  and  steel  company 
a  line  of  credit,  whereby  it  was  enabled  to  pur- 
chase material,  and  to  continue  in  operation, 
and  which  has  continued  to  the  filing  of  the 
bill.  That  by  virtue  thereof  the  iron  and  steel 
company  has  been  enabled  to  make  large  pur- 
chases of  iron  and  other  material,  and  to  build 
large  additions  to  its  works,  for  the  manufact- 
ure of  iron  required  by  the  said  Pullman  Pal- 
ace Car  Company.  That  George  M.  Pullman 
as  the  controlling  stockholder  of  the  iron  and 
steel  company,  and  the  president  of  the  Pull- 
man Palace  Car  Company,  '^directed  and  or- 
dered the  entire  business  of  the  iron  and  steel 
company  almost  solely  for  the  benefit  of  the 
palace  car  company,  and  dictated  prices  at 
which  the  iron  and  steel  company  should  fur- 
Dish  its  product  to  the  car  company  which 
prices  were  so  low  that  little  or  no  profit  was 
realized."  It  is  also  alleged  that,  ii  the  iron 
and  steel  company  had  been  allowed  to  manu- 
facture bar  iron  and  sell  to  the  trade  at  market 
prices,  It  would  have  realized  large  profits,  and 
been  enabled  "to  discharge  or  largely  reduce 
its  indebtedness,"  but  that  "it  is  irretrievably 
and  hopelessly,"  insolvent,  with  liabilities  in 
excess  of  $300,000,  about  1180,000  of  which 
is  claimed  by  its  officers  to  be  due  the  palace 
car  company.  It  is  then  alleged  that  at  the 
annual  meeting  of  stockholders  of  the  iron  and 
steel  company,  held  in  1886,  and  again  in  1887, 
George  M.  Pullman  (being  the  owner  of  a 
majority  of  the  stock  of  the  company)  directed 
the  election  of  certain  persons  who  are  named 
as  directors  of  said  company,  and  who  were 
either  officers  or  employes  of  the  palace  car 
company;  and  by  like  direction  certain  of  the 
persons  so  chosen  directors  were  elected  presi- 
dent, secretary,  and  treasurer  of  the  company. 
That  "the  whole  management  of  the  company 
is  under  the  control  of  the  Pullman  Palace 
Car  Company,  and  George  M.  Pullman  as  its 
president.  That  none  of  the  officers  or  di- 
rectors of  the  iron  and  steel  company  have  any 
pecuniary  interest  therein,  but  hold  their  posi- 
tions by  direction  of  Pullman,  and  subject  to 
his  absolute  control  and  direction."  That  the 
stock  held  by  them  is  held  for  and  in  fact 
owned  by  Pullman.  That  the  patent  trans- 
ferred to  the  company  in  ostensible  payment 
for  the  subscriptions  to  its  capital  stock  is 
worthless,  and  has  been  abandoned,  and  that 
the  only  value  paid  for  any  stock  was  the 
$100,000  received  in  payment  for  the  1,625 
shares  before  mentioned  as  sold,  which  has 
been  totally  lost  in  the  business.  That,  at  the 
annual  meeting  in  1887,  a  statement  showing 
the  financial  condition  of  the  company  was 
prepared,  from  which  it  appeared  that  the  as- 
sets, including  plant,  amount  to  $279,618.19, 
and  liabilities,  $302,256.07;  thus  showing,  as 
alleged,  that  its  liabilities  exceeded  all  assets 
over  $20,000.  That  at  the  next  annual  meet- 
ing, being  the  one  held  next  before  the  filing 
of  the  bnl,  the  like  statement  shows  assets, 
$290,046.60,  and  liabilities.  $802,179.11;  an 
excess  of  liabilities  over  assets  of  over  $12,000. 
It  is  then  alle^  that,  in  order  that  justice  be 
done,  an  account  should  be  taken  between  the 
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'  iron  and  steel  company  and  the  said  palace  car 
company  and  said  bank,  and  charges  that  after 
the  said  iron  and  steel  company  shall  have 
been  given  proper  credits  for  the  product  of  its 
manufacture  sold  to  said  palace  car  company, 
on  the  basis  of  what  such  product  was  reason- 
ably and  fairly  worth  in  the  market  at  the 
times  of  such  sales,  it  "will  be  found  to  be 
indebted  to  said  Pullman  Palace  Car  Company 
in  a  sum  greatly  less  than  the  amount  now 
clnimed  by  said  palace  car  company."  The 
prayer  is  that  the  corporation  be  dissolved, 
and  its  business  closed  up;  that  a  receiver  be 
appointed;  that  an  accounting  be  had  between 
"the  parties  aforesaid  growing  out  of  the  mat- 
ters and  things  aforesaid;"  that  the  assets  of 
the  corporation  be  marshaled  and  its  liabilities 
ascertained,  and  the  liabilities  of  its  stockhold- 
ers,  to  the  corporation  or  to  its  creditors,  be 
found,  and  they  be  decreed  to  pay  the  same 
and,  after  the  payment  of  liabilities  of  the  cor- 
poration, the  balance,  if  any,  be  divided  pro 
rata  among  the  stockholders,  etc.  A  demurrer 
was  interposed  to  the  bill,  and  sustained,  and 
the  bill  dismissed.  On  appeal  to  the  appellate 
court  this  decree  was  affirmed,  and  complain- 
ants prosecute  this  further  appeal, 

Meurs,  Ullmann  A  Hacker  for  appel- 
lants. 
Messrs,  Runnells  Sb  Burry  for  appellees. 

Shope»  <7.,  delivered  the  opinion  of  the 
court: 

Without  pausing  to  consider  the  ground  of 
objection  that  the  bill  is  multifarious,  we  are 
of  opinion  that  the  demurrer  thereto  was,  on 
other  gro'inds,  properly  sustaineil,  and,  com- 
plainants electing  to  stand  by  their  bill,  it  was 
properly  dismissed.  It  is  insisted  that  the 
bill  may  be  maintained  upon  either  of  two 
grounds:  First,  as  a  bill  to  dissolve  the  cor- 
poration, wind  up  its  affairs,  and  distribute  its 
assets;  and,  second,  as  a  bill  for  an  accounting 
between  this  corporation  and  the  Pullman  Pal- 
ace Car  Company  and  other  creditors.  In  the 
absence  of  statutory  authority,  courts  of  chan- 
cery had  no  jurisdiction  to  decree  a  dissolution 
of  a  corporation,  by  declaring  a  forfeiture  of 
its  franchise,  either  at  the  suit  of  an  individual 
or  of  the  state.  Verplanck  v.  Mercantile  Ins. 
Co.  1  Edw.  Ch.  84,  6  L.  ed.  68;  DoyU  v.  Peer- 
less Petroleum  Co,  44  Barb.  239;  Folqer  v.  Col^ 
umbian  Ins.  Co.  99  Mass.  274;  State  v.  J/er- 
chanUlns.  d  T.  Co,  8  Humph.  286;  Atty-Oen, 
V.  Bank  qf  Niagara,  1  Hopk.  Ch.  354,  2  L. 
ed.  448;  Denike  v.  New  York  d  B.  Lime  d  0, 
Co.  80  N.  Y.  605,  The  mode  of  enforcing  a 
forfeiture  of  the  charter  at  common  law  was  by 
scire  facias  or  quo  warranto  in  the  courts  of 
law  only,  and  at  the  suit  only  of  the  sovereign. 
The  judgment  in  such  cases,  at  law,  relates 
solely  to  the  right  to  exercise  the  corporate 
franchise,  and  operates  to  extinguish  corpo- 
rate existence.  In  respect  of  trade  corpora- 
tions, independently  of  statutory  provision,  and 
notwithstanding  the  dissolution  of  the  corpo- 
ration, its  assets  belong  to  those  who  contrib- 
uted to  its  capital,  and  for  whom  it  stood  as 
representative  in  the  business  in  which  it  was 
engaged,  and  are  treated  in  equity  as  a  trust 
fund,  to  be  administered  for  the  benefit  or  the 
bona  fide  holders  of  stock,  subject  to  the  just 
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daima  of  creditors  of  ihe  corporation.  Mora- 
"wetz.  Priv.  Corp.  1032,  and  cases  cited.  The 
necessity  for  iovokiog  the  aid  of  a  court  of 
equity  after  Judgment  of  forfeiture  at  law, 
that  court  alcne  being  competent  to  reach  and 
administer  the  fund,  has  led  to  statutory  en- 
actments, vesting  courts  of  equity  with  juris- 
diction to  decree  a  dissolution  of  the  corpora- 
tion; and  to  wind  up  its  affairs  in  given  cases, 
at  the  suit  of  an  inaividual  beneficiary  of  the 
fund.  The  power  to  confer  such  jurisdiction 
by  statute,  as  one  of  the  powers  over  corpora 
tions  reserved  by  the  state,  has  been  uniformly 
recogoized,  and  nowhere  more  clearly  tban  in 
this  state.  Ward  v.  Farwell,  97  LI.  693:  Chi- 
cago Mat,  Life  Indemnity  Auo.  v.  Uunt^  127 
HI.  257,  2  L.  R.  A,  549.  And.  whenever  the 
power  of  the  court  of  chancery  has  been  prop- 
erly invoked,  the  jurisdiction  has  been  sus- 
tained. Life  A890.  of  American,  Fasaett,  102 
III  815;  St,  Levis  dtS.  Cool  Min.  Co,  v.  San- 
dotal  Coal  d  Min.  Co,  116  III.  170,  3  West. 
Bep.  920,  and  cases  supra;  Chicago  Life  Ins. 
Co,  V.  Auditor  of  Public  Accounts,  101  III  82. 

By  the  25lh  section  of  the  statute  for  the  in- 
corporation of  companies  for  pecuniary  profit, 
beine  the  only  section  applicable  here,  it  is  pro- 
vided: *'If  any  corporation,  or  its  authorized 
agents,  shall  do  or  refrain  from  doing  any  act 
which  shall  subject  it  to  a  forfeiture  of  its 
charter  or  corporate  powers,  or  shall  allow  any 
execution  or  decree  of  any  court  of  record,  for 
the  payment  of  money,  after  demand  made  by 
the  officer,  to  be  returned,  *No  property  found,' 
or  to  remain  unsatisfied  not  less  than  ten  days 
after  such  demand,  or  shall  dissolve  or  cease 
doing  business,  leaving  debts  unpaid,  suits  in 
equity  may  be  brought  against  all  persons  who 
were  stockholders  at  the  time,  or  in  any  way 
liable  for  the  debts  of  the  corporation,  by  join- 
ing the  corporation  in  such  suits."  etc., — and 
after  providing  for  pro  rata  liability  of  stock- 
holders upon  unpaid  subscriptions,  etc., and  for 
enforcing  the  same,  proceeds:  "And  courts  of 
equity  shall  have  full  power,  on  good  cause 
shown,  to  dissolve  or  close  up  the  l)usiness  of 
any  corporation,  to  appoint  a  receiver  there- 
for," with  authority  to  wind  up  its  affairs. 

It  is  no  I  pretended  thai  the  facts  alleged 
bring  the  bill  within  the  provisions  of  the 
clause  of  the  statute  first  quoted.  It  is  not 
alleged,  nor  are  facts  set  forth  showing,  that 
any  of  the  causes  exist  for  which  bills  in  equity 
arc  by  this  statute  authorized  to  be  filed.  The 
bill  invokes,  not  the  power  conferred  by  stat- 
ute, but  the  general  chancery  powers  of  the 
court.  But  it  is  said,  in  effect,  that,  as  the  sec- 
ond clause  of  the  statute  quoted  gives  courts  of 
equity  power  to  decree  the  dissolution  of  a  cor- 
poration *'on  good  cause  shown,"  it  may  exer- 
cise that  juri^aiction  whenever  the  interests  of 
the  stockholders,  or  any  of  them,  in  equity  and 
good  conscience  demand  it.  We  do  not  think 
the  statute  capable  of  that  construction.  It  is 
clear  that  the  purpose  of  the  provision  was  to 
enable  the  court,  in  all  cases  in  which  the 
jurisdiction  of  the  court  was  properly  invoked 
under  the  statute,  to  afiTord  complete  relief. 
By  the  first  clause,  a  remedy  is  provided  by 
which  the  assets  of  the  corporation,  in  the 
cases  enumerated  in  the  statute,  may  be  ap- 

{>]ied  in  payment    of    its  liabilities,   and,  if 
nsufficient  therefor,  that  subscribers  for  and 
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holders  of  unpaid  stock  of  the  corponiiiou 
may  be  compelled  to  contribute  to  Uie  pdj- 
meot  of  any  balance  of  corfiorate  indebteil- 
ness  after  the  application  of  the  corporate 
effects,  without  first  procuring  a  judgiueni 
of  forfeiture  Ht  law.  No  judgment  forS-'ilinj; 
the  charter  of  the  corporation  is  neci^bsary  t^ 
authorize  the  court  to  aflford  this  relief:  but  by 
the  later  provision  th«*.  court  may.  in  cases 
where  cause  of  forfeiture  exists,  declare  tbt 
same,  and  by  its  decree  dissolve  the  cor|<»- 
ration,  and  through  its  receiver  admioiMer 
and  distribute  the  corporate  estate,  thus  mak 
ing  the  remedy  in  equity,  in  such  cases;  com 
plete.  St.  fj)uis  dt  S.  Coal  Min.  Co,  v.  Sandutal 
Coal  d  Min,  Co.  116  III.  170,  2  West.  Rep.  QCO. 
AUing  v.  Wenzel^  188  III.  264.  As  said  by  this 
court  in  construing  this  provision  of  the  stat 
ute  in  Chicago  Mut,  Life  Ittdemnitp  Int,  Co. 
V.  Hunt,  127  111.  274,  2  L.  R.  A.  549:  "Coum 
of  equity  are  given  full  power,  on  good  cause 
shown,  aa  a  portion  of  the  relief  provided  for 
by  that  section,  to  dissolve  or  close  up  the 
business  of  the  corporation,  and  to  appoint  a 
receiver  of  its  effects. "  We  are  of  opinion  that 
it  is  onlv  "as  a  jportion  of  the  relief  provided 
for  by  that  section"  that  the  power  to  dissolve 
the  corporation  can  be  invc»:ed.  Moreover, 
"good  cause"  for  dissolving  the  corporatioD 
would  necessarily  be  a  legal  cause, — a  cause 
for  which  the  sovereign  authority  might,  by 
law,  resume  the  franchise  granted.  It  cannot 
be  presumed  that  the  Legislature  intended,  by 
the  use  of  the  language  here  employed,  to  au- 
thorize a  decree  forfeiting  the  corporate  f raa- 
chise,  for  causes  for  which  the  state  might  not 
procure  judgment  of  forfeiture  at  law.  The 
bill  is  not  maiiitainable  upon  this  ground. 

Nor  do  we  think  the  bill  can  l>e  maintained 
upon  the  second  ground.  It  set^ns  well  set- 
tled that,  if  the  agents  of  the  cojporation,  ia 
whom  the  authority  to  control  its  affairs  ii 
vested,  are  themselves  guilty  of  wrong  again$t 
the  corporation,  either  by  personal  conversaoa 
of  its  funds,  or,  being  interested  in  another  cor- 
poration or  business,  fraudulently  manage  the 
affairs  of  the  corporation  to  its  detriment,  and 
for  the  benefit  of  such  other  corx>oration  or 
concern,  a  court  of  equity  will,  upon  proper 
bill  filed,  interfere  at  the  suit  of  a  stockholder 
to  protect  his  interest  in  the  corporation,  with- 
out requiring  him  to  first  request  or  demand 
that  the  guilty  agents  proceed,  virtually, against 
themselves.  1  Morawetz,  Ftiv.  Corp.  §  242; 
Uardony,  Newton,  14  Blatchf.  379;  Heath  y, 
Erie  R,  Co.  8  Blatchf.  847;  Peahody  v.  FUnt, 
6  Allen,  52;  Dodge  v.  WooUey,  59  U.  8. 18  How. 
841,  15  L.  ed.  404;  Rogers  v.  LaFayetU  Agr, 
Works,  52  Ind.  297;  Ashuelat  E,  Co.  v.  EUiol, 
57  N.  H.  898. 

It  is,  however,  fundamental  in  the  law  of 
corporations  that  the  majoritv  of  its  stockhold- 
ers shall  control  the  policy  of  the  corporation, 
and  regulate  and  govern  the  lawful  exerciseof 
its  franchise  and  business.  Morawetz,  Priv. 
Corp.  §  216;  Dudley  v.  Kentucky  Uigh  Sd^ool, 
9  Bush,  678;  Dutfee  v.  Old  Colony  A  F.  Hiter 
n.  Co.  5  Allen,  242.  Every  one  purchasing 
or  subscribing  for  stock  in  a  corporation  im- 
pliedly agrees  that  he  will  be  bound  bv  the 
acts  and  proceedings  done  or  sanctioned  by  a 
majority  of  the  shareholders,  or  by  the  agents 
of  the  corporation  duly  chosen  by  such  major- 
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ity,  within  tbe  scope  of  tbe  powers  coDfeired 
by  the  charter.  And  courts  of  equity  will  not 
undertake  to  control  the  policy  or  business 
methods  of  a  corporatioo,  although  it  may  be 
teen  that  a  wiser  poUcy  might  be  adopted,  and 
the  business  be  more  successful  if  other  meth- 
ods were  pursued.  The  majority  of  shares  of 
its  stock,  or  the  ageuts  by  the  holders  thereof 
lawfully  chosen,  must  be  permitted  to  control 
the  business  of  the  corporation  in  their  discre- 
tioD,  when  not  in  violation  of  its  charter,  or 
some  public  law,  or  corruptly  and  fraudulent- 
ly subversive  of  the  rights  and  intent  of  the 
corporation  or  of  a  shareholder. 

Tested  by  these  rules,  the  bill  is  wholly  in- 
fufficient  to  warrant  the  interference  of  a  court 
of  equity,  at  the  instance  of  these  sharehold- 
ers. For  aught  that  appears,  the  manner  of 
conductloe  the  business  of  the  corporation 
may  have  been  resorted  to  in  the  utmost  good 
faith,  and  with  an  honest  purpose  to  subserve 
and  promote  the  best  interests  of  the  corpora- 
tion. Kor  can  it  be  said,  from  the  facts  al- 
le^red,  that  the  interests  of  the  stockholders 
have  suffered  more  by  the  course  pursued  than 
if  a  different  policy  had  been  adopted.  It  is 
not  shown  by  the  bill  what  the  product  of  the 
company  amounted  to,  or  that  a  market  could 
be  found  for  its  output  at  any  price.  True,  it 
is  alleged  that  if  the  sales  to  the  Pullman  Car 
Company  had  been  at  tbe  market  price,  with- 
out alleging  what  either  was,  the  iron  com- 
pany would  have  realized  a  much  larger  profit; 
but  whether  it  could  have  been  sold^upon  the 
market  is  wholly  left  to  conjecture.  It  may 
be,  and  it  often  is.  undoubtedly,  more  advan- 
tageous to  sell  the  entire  output  of  the  business, 
even  at  a  small  profit,  rather  than  depend  upon 
an  uncertain  general  market  Moreover,  as  it 
appears,  the  corporation  was  organized  to  man- 
ufacture under  certain  letters  patent,  which, 
upon  trial,  proved  to  be  valueless,  and  the 
business  abandoned.    The  corporation  has  ex- 


pended $116,000  in  its  plant,  which,  if  it  was 
abandoned, would  prove  a  total  loss.  Its  cash, 
$100,000  derived  from  sale  of  stock,  had  been 
spent,  and  |16,000  of  indebtedness  remained. 
Under  these  circumstances,  it  may  not  have 
been  wise,  but  it  was  perfectly  legitimate,  for 
the  stockholders,  none  of  whom  seem  to  have 
dissented,  to  utilize  the  plant  as  far  as  practi- 
cable, by  changing  the  business  to  the  manu- 
facture of  bar  iron,  and  sell  the  same  to  the 
best  advantage.  It  may  well  be  questioned, 
considering  the  financial  condition  of  the  com- 
pany at  the  time,  whether  the  policy  of  sup- 
plying a  single  customer,  and  obtaining  a  line 
of  credits  thereby,  which  enabled  it  to  operate 
its  works,  was  not  'dictated  by  the  soundest 
business  discretion.  But,  whether  it  was  or 
not,  it  is  clear,  but  for  the  course  pursued,  the 
concern,  now  shown  to  be  making  a  surplus, 
over  and  above  its  interest  and  expense- 
account,  must  have  ceased  doinc;  business,  and 
its  stock,  including  that  of  appellants,  have  be- 
come absolutely  worthless,  unless  help  could 
have  been  had  from  some  other  source.  Ko 
facts  or  circumstances  are  so  alleged  that  fraud 
in  the  management  of  the  affairs  of  the  corpo- 
ration can  be  said  to  exist  Aside,  therefore, 
from  the  indefinite  and  uncertain  character  of 
tbe  allegations  of  the  bill,  which,  we  concur 
with  tbe  appellate  court  in  saying,  rendered  the 
bill  obnoxious  to  demurrer,  we  are  of  opinion 
(hat  no  case  is  shown  by  the  bill,  even  if  in- 
tendments could  be  indulged  in  its  favor,  as 
will  authorize  an  accounting  at  the  suit  of  the 
shareholders.  For  augbl  that  is  alleged,  the 
officers  and  shareholders  of  the  corporation  are 
willing  and  capable  of  taking  every  step,  with 
fidelity  to  the  interest  of  the  stockholders,  that 
is  necessary,  if  any  such  interest  is  prejudicial- 
ly affected  or  jeopardized. 

Finding  no  error,  the  judgment  of  ths  Appd^ 
late  Court  is  affirmed. 
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Ed.  A.  KOEN.  IHff.  in  Err., 

STATB  of  Nebraska. 
(. ,— Neb. ) 

M*  In  a  proaecation  for  a  fkU»  and  ma- 
licions  libel  chari;^  to  have  been 
pnbllahed  in  the  KawaB  City  Son*  a 

newspaper  published  and  of  general  circulation 
In  Douglas  county.  Neb.,— HeUX  that  to  charge  a 
felony,  the  paper  must  be  of  general  circulation, 
and  tliat  tbe  limitatiOD  to  one  county  merely 
charged  a  misdemeanor. 

S.  It  is  not  neceasaxT  that  the  newspa- 
per cirenlate  to  any  considerable  ex- 
tentv  if  at  all,  out  of  the  state,  nor  that  it  clr- 
oulate  in  every  county  in  the  state,  but  it  must 
extend  beyond  the  county  in  which  it  is  pub- 
Uahed,  and  have  a  general  circulation. 

^Headnotes  by  Mazwsll,  Ch,  J, 


Nora.— The  above  decision  seems  to  be  the  first 
to  define  what  constitutes  a  newspaper  of  **general 
circulation.** 
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(November  Id,  18Q8J 

ERROR  to  the  District  Court  of  I>oug1as 
County  to  review  a  judgment  convicting 
and  sentencing  defendant  for  the  publication 
of  a  libel.    Beveraed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ambrose  Sb  Duffle  and  Llndsley 
ft  Dick,  for  plainiifif  in  error: 

L  The  naming  of  a  crime  and  attaching  a  pen- 
alty does  not  authorize  the  court  to  impose  the 
punishment.  The  crime  must  be  defined  by 
the  Legislature.  The  Legislature  must  set  out 
in  the  statute  the  acts  going  to  constitute  the 
crimes. 

Martin  v.  State,  19  Ind.  181. 

Our  present  statute  nowhere  defines  a  libel 
or  declares  of  what  it  consists. 

We  have  no  common-law  crimes  in  Nebras- 
ka; no  act  is  criminal  unless  so  made  by  statp 
Qte. 

IL  In  1887  the  statute  was  amended  by  add- 
ing a  provision  that  if  the  libel  is  published  in  a 
newspaper  having  a  general  circulation,  the 


82a 


Nkbrabka  Supremb  Court. 


Not.. 


paDisbmcDt  should  be  imprisooment  in  the 
pt'DiteDtiary. 

The  word  "p^eneral"  is  defined  in  Black's 
Law  Dictionary  as  uoiversal,  not  particular- 
ized, as  opposed  to  special. 

See  also  Re  Bonnaffe,  23  N.  Y.  169;  Hoi- 
brook  V.  WaterB,  9  How.  Pr.  835. 

The  statute  was  undoubtedly  intended  to 
coyer  tbe  case  of  a  newspaper  having  a  general 
circulation  throughout  the  state  of  X^ebraska, 
and  in  whose  columns  the  publication  of  a  li- 
bel would  be  generally  known  and  read  by  the 
people  of  the  state. 

Mr.  Georf^e  EL  Hastini^.  Atty-Oen.^ 
for  the  State: 

The  supreme  court  of  Ibis  state  has  defined 
libel  as  a  malicious  publication  against  a  per- 
son, tending  to  blacken  his  reputation,  or  to 
expose  him  to  public  hatred,  contempt,  or  ridi- 
cule. 

See  Oeisler  y.  Brown,  6  Neb.  254;  Roietoater 
▼.  Hoffman,  24  Neb.  222. 

Objection  is  made  that  libel  has  not  been 
BufiSciently  defined  by  the  Legislature  to  enable 
our  courts  to  punish  for  the  offense.  An  ex- 
amination of  the  Criminal  Code  will  disclose 
the  fact  that  the  Code  contains  proyisions  for 
punishing  quite  a  number  of  crimes  and  mis- 
demeanors that  are  not  defined  in  detail. 

Libel  is  sufilciently  defined.  There  is  a  stat- 
ute in  this  state  by  which  the  publishing  of  a 
libel  can  be  punished  criminally. 

The  indictment  says  the  libel  was  printed  in 
a  newspaper  of  general  circulation  in  Douglas 
county.  The  evidence  is  clear  that  the  paper 
in  which  the  article  appeared  was  one  of  gen- 
eral circulation  in  Douglas  County,  Nebraska. 
The  proof  is  ample,  and  it  will  not  be  said  that 
the  indictment  is  bad. 

Mr,  W.  S.  Shoemaker,  also  for  the  State: 

The  question  of  what  constitutes  general  cir- 
culation of  a  newspaper  within  the  Libel  Law 
of  this  state  is  by  the  wording  of  the  statute 
made  one  of  fact  for  Juries  under  the  instruc- 
tion of  the  court,  like  any  other  fact  to  be  es- 
tablished on  trial  in  a  court. 

If  the  state  must  prove  that  the  newspaper 
is  in  general  circulation  throughout  the  state, 
then  a  failure  to  show  that  said  paper  circu- 
lated in  every  county  of  the  state  would  be  a 
failure  to  prove  the  offense.  And  in  order  to 
make  the  case  under  such  construction  the 
state  would  have  to  prove  as  to  the  fact  of  cir- 
culation that  the  offense  was  committed  in 
every  county  of  the  state.  According  to  the 
common-law  doctrine  all  crimes  are  local. 

Bishop,  Crim.  Proc.  1888  ed.  g  65;  Neb. 
Crim.  Code,§  455;  Cobby,  Neb.  Stat.  1891, 
§  6082. 

Statutes  are  to  be  interpreted  with  reference 
to  tLe  principles  of  the  common  law  in  force 
at  the  time  of  their  passage. 

Potter's  Dwarr.  Statutes  &  Constitutions,  p. 
145. 

To  compel  the  state  to  prove  that  the  news- 
paper containing  the  libel  was  circulated 
throughout  the  state  would  render  the  statute 
meaningless  and  of  no  practicable  application. 

Maxwell*  Oh,  J,,  delivered  the  opinion  of 
the  court: 

The  plaintiff  In  error  was  convicted  of 
criminal  libel  in  the  district  court  of  Douglas 

17  L.  R.  A. 


county,  and  sentenced  to  imprisonment  in  the 
penitentiary  for  three  years.  Section  47  of  the 
Criminal  Code  provides:  "If  any  person  shall 
write,  print,  or  publish  any  false  and  malidooi 
libel  of  or  concerning  another,  or  shall  cause 
or  procure  any  such  libel  to  be  written  otpob- 
lished,  every  person  so  offending  shall,  upon 
conviction  thereof,  be  fined  in  any  sum  not  ex- 
ceeding |600,  or  be  imprisoned  in  the  countj 
Jail  not  exceeding  six  months,  or  both,  at  tbe 
discretion  of  the  court,  and,  moreover,  be. 
liable  to  the  party  in  lured:  provided,  that,  if 
said  libel  is  publishea  in  a  newspaper  baviog 
a  general  circulation,  the  person  so  oflendio^ 
shall  be  punished  by  imprisonment  in  the  pen- 
itentiary not  less  than  one,  nor  more  than  three, 
years."  The  charge  in  the  indictment  is  "that 
Ed.  Au  Koen  unlawfully  and  maliciously,  aad 
feloniously  did  compose,  write,  and  publish, 
and  cause  to  be  composed,  written,  and  pobH 
lished,  in  a  certain  newspaper  called  the  Kan- 
sas Citj  Sun,  published  and  of  general  circa- 
lation  in  the  county  of  Douglas,  in  the  state  of 
Nebraska,  a  certain  false,  scandalous,  mali- 
cious, and  defamatory  libel  of  and  ooncerDiDi 
the  said  Nettie  Wilson."  It  will  be  obserrea 
that  the  charge  is  that  the  libel  was  published 
in  the  Kansas  Citjr  Sun,  published  and  of 
general  circulation  in  the  county  of  Douf^lai 
and  state  of  Nebraska.  It  will  be  seen  that 
the  statute  provides  for  two  classes  of  cases : 
For  printing,  publishing,  etc,  a  Ubel.  Tbii, 
no  doubt,  applies  to  orainary  cases.  Where 
there  is  a  conviction  under  such  drcumstaoces, 
the  person  found  guilty  may  be  imprisoned  io 
the  county  jail  or  fined,  or  the  court  may  fm- 

gose  both  fine  and  imprisonment.  The  statate 
i  based  upon  the  theory  that  one  who  priou 
and  publishes  a  false  and  malicious  libel  against 
another  one,  calculated  to  injure  his  good  name 
and  reputation,  and  injure  or  destroy  his  influ- 
ence, should  be  branaed  as  a  violator  of  the 
law  at  least,  if  not  as  a  criminal.  Every  per- 
son is  entitled  to  protection  in  the  peacefal 
enjoyment  of  his  property,  good  name,  and 
fame.  The  wise  man  said,  "A  good  name  is 
rather  to  be  chosen  than  great  riches,  and  lor- 
ing  favor  rather  than  silver  and  frold,"  (Pro?. 
xz.  1;)  and  his  words  are  as  applicable  today 
as  when  uttered.  A  person  who  willfully  and 
maliciously  violates  the  law  by  publication  of 
the  kind  named  has  no  just  cause  of  complaint 
if  the  law  is  vindicated  by  punishing  him  for 
the  offense.  The  law,  however,  increases  the 
pensdty  in  oroportion  to  the  injury.  If  the 
libel  is  published  in  a  newspaper  of  general 
circulation,  then  the  punishment  is  by  impris- 
onment in  the  penitentiary.  The  fourth  and 
fifth  definitions  given  by  Webster  of  the  word 
"general,"  as  an  adjective,  are  as  follows: 
* 'Common  to  many,  or  tbe  greatest  number; 
widely  spread:  prevalent;  extensive,  though 
not  universal;  as,  a  general  opinion;  a  general 
custom.  (5)  Havingarelationtoall;  common 
to  the  whole;  as,  *Adam,  our  general  sire.' 
Milton."  And  the  synonjmt^as  follows: 
"  'Common'  denotes  pnmanly  that  in  which 
many  share;  and  hence  that  which  is  often 
met  with.  'Qeneral'  is  stronger,  denoting  that 
which  pertains  to  a  majority  of  the  individ- 
uals which  compose  a  genus  or  whole.  'Uni- 
versal,* that  which  pertains  to  all  without 
exception.    To  be  able  to  read  and  write  is  » 
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commoii  in  this  country  that  we  may  pro- 
nounce it  'general/  though  by  no  means  *uni- 
Tersal/"  The  word  ia  in  common  use  in 
designating  general  and  local  laws.  Thus  in 
Kdley  v.  State,  6  Ohio  St.  269,  the  Constitution 
required  all  laws  of  a  general  nature  to  be  uni- 
form in  their  operation  throughout  the  state. 
An  Act  was  paned  giving  to  the  court  of  com- 
mon pleas  Jurisdiction  of  certain  criminal  cases 
in  some  of  the  counties,  but  not  in  all,  and  the 
Act  was  held  to  be  in  conflict  with  the  Consti- 
tution. There  was  no  dispute  as  to  the  mean- 
ing of  the  word  "general/*  but  two  of  the 
Judges  were  of  the  opinion  that  the  case  was 
within  certain  exceptions  named. 

In  8laU  V.  Anderson,  44  Ohio  St.  247,  8 
West.  Rep.  606,  an  Act  had  been  passed  which 
applied  to  the  city  of  Akron  alone,  and  it  was 
lield  to  be  a  special  Act.althouffh  it  purported  to 
be  general  in  its  nature;  and  tnesame  doctrine 
was  declared  in  State  y.  Winch,  45  Ohio  St. 
«68,  and  BtaU  y.  EUet,  47  Ohio  St.  90.  In 
State  Y.  BatekiM,  44  Ohio  St.  98,  8  West  Rep. 
125.  and  State  y.  Budmm,  44  Ohio  St.  187,  8 
West.  Rep.  159,  the  distinction  between  a  gen- 
eral and  a  special  statute  is  very  clearly  defined. 
These  rules  haYe  been  recognized  by  this 
court  Thus  in  Cl^  y.  E&hmand  County 
School  Dist.  No.  66,  8  Neb.  178,  it  was  held 
-Uiat  an  Act  authorizing  a  certain  school 
disMct  to  issue  bonds  was  special  legislation. 
So  an  Act  declaring  a  certain  ordinance  of  the 
dty  of  Lincoln  valid  was  held  to  be  special 
legislation.  EaUo  v.  Helmer,  12  Neb.  87.  And 
au  Act  to  authorize  Falls  Cit^  precinct  to 
issue  bonds  was  held  to  bo  special,  and  there- 
fore invalid.  JDtindy  v.  Rtchardaon  County 
Comrt.  8  Neb.  508.  In  McGlay  v.  Lincoln,  82 
Neb.  412,  it  was  held  that  a  law  framed  in  gen- 
•eral  terms,  restricted  to  no  locality,  and  oper- 
ating equally  upon  all  of  a  group  of  objects,  is 
not  a  si>ecial  law.  In  State  v.  Berka,  20  Neb. 
•879,  it  is  said:  "If  a  law  is  general  and  uni- 
form throughout  the  state,  operating  alike 
upon  all  persons  and  localities  of  a  class,  or 
who  are  brought  within  the  relations  and  cir- 
cumstances provided  for,  it  is  not  objection- 
able, as  wanting  uniformity  of  operation.  Mc- 
Aunich  V.  Mimuippi  dt  M.  R,  Co.  20  Iowa,888; 
Eaekel  v.  Bvrlington,  80  Iowa,  282;  lotoa  R, 
Land  Co.  y.  Soper,  39  Iowa,  112;  J^ts  y.  Ora- 
Jiam,  16  Neb.  76,  Cooley,  Const.  Lim.  §  890." 
Judge  Sntherlaodyin  his  work  on  Statutory  Con- 
atruction  (sec.  116,)  says:  *'Laws  of  a  general 
nature  are  those  which  relate  to  subjects  of 
that  nature,  and  deal  generally  with  them. 
The  requirement  involves  the  question  what 
is  such  a  subject,  and  how  comprehensively 
It  roust  be  treated  in  legislative  Acts.  Laws  to 
which  the  requirement  is  applicable  must  be 
flo  framed  as  to  have  a  uniform  operation 
throughout  the  state."  Judge  Dillon,  in  bis 
Yaluable  work  on  Municipal  Corporations,  (sec. 
-20,)  in  speaking  of  general  laws  creating  munic- 
ipal corporations,  says:  "Within  a  period 
•comparatively  recent,  the  legislatures  of  a  num- 
ber of  the  states,  following  the  rxample  of  the 
English  Municipal  Corporations  Act  of  5  &  6 
Wm.  IV.  chap.  76,  heretofore  mentioned, 
liave  passed  general  Acts  respecting  municipal 
corporations.  These  Acts  abolish  all  special 
charters,  or  all  with  enumerated  exceptions, 
and  exact  general  provisions  for  the  inoorpora- 
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tion,  regulation  and  government  of  municipal 
corporations.  The  usual  scheme  is  to  grade 
corporations  into  classes  according  to  their 
size  as  into  cities  of  the  first  class,  cities  of  the 
second  class,  and  towns  or  villages,  «nd  to  be- 
stow upon  each  class  such  powers  as  the  Legis- 
lature deems  expedient;  but  the  powers 
and  mode  of  organization  of  corporations  of 
each  class  are  uniform.  Gkneral  incorporation 
Acts,  rather  than  special  charters,  would  seem 
clearly  to  be  the  heAi  method  of  creating  and 
organizing  municipal  corporations.  (1)  It  tends 
to  preyent  fayoritism  and  abuse  in  procuring 
extraordinary  granil  of  special  powers;  (2)  it  se- 
cures uniformity  of  rule  and  construction;  (8) 
all  being  created  and  endowed  alike,  real 
wants  are  the  sooner  felt  and  provided  for,  and 
real  grievances  the  sooner  redressed."  Manv 
other  cases  to  the  same  effect  might  be  cited. 

Section  251  of  the  Criminal  Code  provides 
that  "no  person  shall  be  punished  for  an  of- 
fense which  is  not  made  penal  by  the  plain 
import  of  the  words,  upon  pretense  that  he 
has  offended  against  its  spirit."  Now,  will 
any  one  contend  that  a  statute  applicable  to 
Douglas  county  alone  is  a  general  Jaw?  The 
authorities,  without  an  exception,  so  far  as  1 
have  observed,  after  a  pretty  careful  research, 
hold  that  such  an  Act  is  not  general,  but 
speciaL 

Let  us  apply  these  rules  to  the  case  at  bar. 
The  statute  provides  that  a  person  who  pub- 
li^es  a  false  and  malicious  libel  against  an- 
other in  a  newspaper  of  general  drculation 
shall  be  punished  by  imprisonment  in  the 
penitentiary  for  not  less  than  one  nor  more 
than  throe  years.  Here  the  highest  term  of 
imprisonment  is  six  times  as  great  as  in  an  or- 
dinary case  together  with  the  brand  of  infamy 
and  the  loss  of  civil  rights  from  con  v  iction .  \b 
this  severe  punishment  to  be  inflicted  unless 
the  offense  was  committed  in  the  manner 
indicated, — ^that  is,  in  a  newspaper  of  gen- 
eral circulation?  If  the  circulation  of  a  pa- 
per in  one  county  is  a  general  circulation, 
then  why  is  not  the  same  true  if  it  circu- 
lates in  a  village,  township,  or  other  sub- 
division of  a  county?  If  the  circulation  in  any 
of  these  subdivisions  or  the  county  itself  con- 
stitutes a  general  circulation,  then  the  court 
will  find  it  impossible  to  distinguish  between 
the  cases  where  the  punishment  is  imprison- 
ment hi  the  county  jail,  and  those  of  imprison- 
ment in  the  penitentiaiy.  It  is  not  necessary 
that  the  newspaper  circulate,  to  any  consider- 
able extent,  if  at  all,  out  of  the  state,  nor  that 
it  circulate  in  every  county  in  the  state,  but  it 
must  extend  beyond  the'  county  where  it  is 
published,  and  have  a  general  circulation.  It 
may  be  said  that  the  party  who  first  publishes 
the  libel,  and  thus  puts  it  in  the  power  of 
others,  whether  intentionally  or  not,  to  fur- 
ther injure  the  plaintiff  by  a  further  publica- 
tion, should  be  punished  to  the  full  extent  of 
the  law.  The  answer  to  this  is  that  persons 
must  beware  what  they  publish  at  second 
hand,  and,  because  one  party  has  made  a  false 
and  malicious  statement  in  regard  to  ancther, 
the  second  publisher  must  ascertain  its  truth 
before  he  gives  it  his  indorsement  by  publish- 
ing the  same.  But,  to  constitute  a  penitentiary 
offense,  the  publication  must  be  in  a  news- 
paper in  general  circulation.    By  that  we  uu- 
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deratand  a  paper  not  reMrVff»<1  to  one  coTinly, 
Dor  necessarily  to  the  state  it&elf .  In  charging 
the  offense  therefore  it  should  be  done  in  the 
langtiase  of  the  statute  without  limitation  to  a 
particular  county.  The  pleader,  after  stating 
the  general  circulation  of  the  paper,  may  then 
allege  thai  it  was  published  in  a  certain  county, 
BO  as  to  give  the  courts  of  that  county  Jurisdic- 
tion. 

The  indictment  fails  to  state  a  felony,  there- 
fore, and  the  judgment  must  be  reversed.  The 
charge  alleged  being  merely  a  misdemeanor, 
the  plaintiff  in  error  should  not  have  been 
sentenced  to  the  penitent ii^;  but  it  is  evident 
that  he  was  rightfully  convicted  of  a  misde- 
meanor, and  the  cause  is  remanded  to  the  dis- 
trict court  of  Douglas  county  to  impose  a 
proi)er  sentence  for  that  offense. 

Judgment  accordingly. 

The  other  Judges  concur. 


Mary  H.  RUPERT  ei  al,Plff$.in'Err,, 
Peter  PENNER  €t  aU 


(. 
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*  I  •  Pennittinif  the  latrodiietion  in  eTl- 
dence  of  records  of  deeds  duly  re- 
corded for  the  purpose  of  prmviMkg  title 

to  real  estate  in  an  action  in  ejectment.  Instead 

^Headnotes  by  NobyaIj,  j; 


of  reqalrlnff  therrodfictton  of  the  migfnaldeediL 
rests  largely  In  the  discretion  of  the  trial  ooiirt» 
and  its  ruling  thereon  will  be  regarded  as  ooo- 
clusive  unless  there  has  been  en  abuse  of  diser^ 
tion. 

8.  The  admlssioii  of  a  deed  in  ewldeiiee 
ira4B  objected  to  at  the  time  by  the  advecas 
party  as  inoompetent,  immaterial,  and  irrelevBBt 
Held^  that  tbe  objection  was  not  spedfio  eooogb 
to  leach  defects  in  tbe  execution  of  the  Instm* 
ment,  as  that  it  was  not  witnessed. 

8*  Ordinarily  objectioiis  to  tlie  adsy» 
sion  of  testimony  not  nuUle  wlien  offered 
are  waived,  and  cannot  be  urged  for  the  Hist 
time  on  appeal  to  this  court* 

4.   Real  estate  is  snilleientlgr  described 

in  a  conveyance  when  the  deed  refen  for  identt- 
floatlon  to  another  deed  specificaUy  mentioned 
therein,  which  contains  an  aocorate 
of  the  property  sold. 
6.  Inthebodyofadeedandinthe 
tiUcsate  of  ac^no^edflrment  the  prant- 
or  was  eorrectljr  described  as  **  Archl* 
bald  T.  Finn.**  The  deed  was  signed  as 
^*Arch.  T.  Finn.**  The  oertillcate  of  acknowi- 
edgment  identified  the  party  mentioned  as 
grantor  as  known  to  the  nffloer  to  be  tbe  pereoa 
whose  name  isaflBzed  to  the  instrument,  and  who 
executed  the  same.  Held,  that  it  sufficiently  ap> 
peared  that  ''Archibald  T.**  and  **Aroh.  T.**  were 
one  and  the  same  person. 

6.  Identity  of  the  name  of  a  grentor  or 
grantee  is  prima  fade  evidence  of  identity  of  the 
person. 


NoTK.—Pretumption  of  idmUitv  of  penon  from 

identity  of  name. 

The  decision  in  the  above  case  that  Identity  of 
name  is  prima  facie  evidence  of  identity  of  person 
is  sustained  by  the  following  oases:  Long  v.  Ho-> 
Dow,  2  West.  Rep.  181,  87  Mo.  197;  Hoyt  v.  Davis, 
8  West.  Rep.  412,  21  Mo.  App.  286;  State  v.  MoGuire, 
4  West.  Rep.  417,  87  Mo.  642;  Grindle  v.  8tone,  1  New 
Bng.  Rep.  788,  78  Me.  176;  People  v.  Riley,  75Ca].  96; 
Ward  V.  Dougherty,  75  Oal.  240,  7  Am.  8c  Rep.  151; 
Wilson  V.  Holt,  83  Ala.  628, 8  Am.  St,  Rep.  768;  Mor- 
ris V.  Moaary,  48  Minn.  346;  Ritohie  v.  Carpenter, 
2  Wash.  612, 26  Am.  St.  Rep.  877;  Rob3rtson  v.  Da 
Boee,  76  Tex.  1 ;  Seweli  v.  Bvaos.  4  Q.  B.  626 ; 
State  V.  Moore,  61  Mo.  276;  Stebbins  v.  Dun- 
can, 106  U.  S.  47,  27  L.  ed.  646;  Floumoy  y. 
Warden,  17  Mo.  436;  Gitt  v.  Watson,  18  Mo.  274; 
rates  v.  Loftus,  8  A.  K.  Marsh.  202;  Brown  v.  Metz, 
81  III.  830,  85  Am.  Deo.  277:  Bogue  v.  Bigelow,  20  Vt. 
170:  Kimball  v.  Davis,  10  Wend.  487,  reversed  on  dif- 
ferent grounds  In  25  Wend.  250;  Jackson  v.  King,  5 
Cow.  :287, 15  Am.  Dec.  468:  Jackson  v.  Cody,  0  Cow, 
140:  Jackson  v.  Goes,  18  Johns.  618,  7  Am.  Deo.  880; 
JackHon  v.  Boneham,  15  Johns.  228;  Hatoher  v. 
LtocheJeau,  18  N.  7.  86;  Campbell  v.  Wallace,  46 
Mich.  320. 

Tbe  fact  that  there  are  many  persons  of  the 
same  name  does  not  defeat  the  presumption  of 
identity  of  person  from  arising  from  identity  of 
name.    Floumoy  v.  Warden,  supra. 

So  a  oonveyanoe  by  a  person  of  the  same  name  as 
that  of  one  who  held  the  title  to  land  is  prima  facie 
sufflolent  as  to  the  identity  of  person.  Gilman  v. 
Sheets,  78  Iowa,  480;  Ward  v.  Dougherty,  nupra. 

Even  similarity  of  names  such  as  ^  A.  Savery** 
anl"A.  Savory"  is  sufficient  evidence  of  identity 
of  a  party  in  a  claim  of  title  in  the  abs(>nce  of  evi- 
dence casting  a  doubt  on  the  identitj'  where  the 
execution  of  the  conveyance  is  proved  and  the  in- 
strument is  shown  to  come  from  the  proper  ous- 
ted r.    Smith  V.  Gillum,  80  Tex.  120. 
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But  if  any  oiroumstanoe  appears  to  oast  a  reason- 
able doubt  upon  the  identity  of  person  upon  wbioh 
the  title  depends,  a  mere  similarity  of  names  wiO 
not  suffice  to  establish  such  presumption.  Amhs 
V.  Chicago,  St.  P.  M.  ft  O.  R.  Co.  44  Minn.  296. 

A  dllferenoe  in  the  mitial  letter  of  tbe  middle 
name  may  be  suiBcient  to  destroy  a  presumptioD 
of  the  identity  of  the  grantee  in  a  deed  with  tlie 
grantor  in  a  subsequent  deed  of  the  same  premises. 
Ambs  V.  Chicago,  St.  P.  M.  ft  O.  R.  Co.  sicpro. 

There  is  no  legal  presumption  of  Identity  from 
the  fact  of  identity  of  a  family  name  and  initials. 
Bennett  v.  Libhart,  27  BCich.  480. 

But  the  dltrerenoe  between  **r*  and  **J**ln  the 
middle  initial  of  a  name  will  not  def«mt  the  pre- 
sumption  of  identity  where  the  name  in  which  the 
I  appears  is  in  an  instrument  made  at  a  time  when 
I  was  generally  used  for  J.  Bogue  v.  Bigelow,  9 
Vt  179. 

A  dllferenoe  of  one  letter  in  the  first  syllable,  as 
**  Hieronymous"  and  **  Heronymous"  between  the 
name  of  one  to  whom  a  military  bounty  warrant 
was  issued  and  of  a  certain  single  man  who  died 
about  the  time  it  whs  issued  does  not  prevent  the 
similarity  of  name  from  affording  at  least  prima 
facie  evidence  of  identity.  Tevis  v.  Collier  (Tez.) 
May  17, 1832. 

The  similarity  of  tbe  names  **Loul8  B.  Fink**  and 
"Louis  Fink**  presumptively  establishos  the  Iden- 
tity of  the  persons.  Fink  v.  Manhattan  B.  Co.  15 
Daly,  470. 

Tbe  presumption  is  that  **Jaok  Veasey**  named 
as  a  defendant  in  proof  of  a  service  of  a  summoos 
is  the  same  person  as  the  one  described  in  the  sum- 
mons as  ''A.  J.  Yeasey.**  Veasey  v.  Brigman,  13  L. 
B.  A.  541, 08  Ala.  548. 

A  judgment  quieting  title  against  John  Van  Nor- 
trick  is  prima  facie  against  John  Van  Nortvick 
where  the  latter  is  the  real  name  of  the  owner  of 
the  patent  title.    Mallory  v.  Biggs,  76  Iowa,  748. 

A  power  of  attorney  from  ^^B.  P.  0*Neil**  is  noi 


See  also  22  L.  R.  A.  244. 
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V«  Under  the  prerisloiui  of  ■eetlon  68» 
eliAp*  78*  CoBip*  StAt.*  Id  oonstmlnflr  an  in- 
Btrumeat  oonveylnir  teal  estate,  when,  by  a  rea- 
sonable Interpretation,  the  granttag  clause  and 
the  habendum  can  be  recomoOed,  effect  must  be 
fffvenboth. 

8*  The  premlsee  of  a  deed  were,  "do 
hereby  s^raat*  sell*  and  convej'  unto  J. 
P.  C**  The  habendum  clause  was.  **  to  have  and 
to  hold  said  premises,  with  the  appurtenances, 
uoto  the  said  J.  P.  G.  for  and  during  the  term  of 
his  natural  life,  and  at  bis  decease  the  same  shall 
descend  In  equal  shares  to  his  childreo,*^  naming 
them.  Held,  that  the  deed  conveyed  a  Ufa  es- 
tate to  'J.  P.  CL,  with  remainder  to  hia  children 
therein  mentioned. 

(November  2. 1S8&) 

ERROR  to  the  District  Court  for  Douglas 
County  to  review  a  Judgment  to  favor  of 
defendants  in  an  action  brought  to  recover 
possession  of  certain  real  estate.    ReDertecL 
The  facts  are  stated  in  theopiuion. 
Meur»  Savas^t  Uorris  ft  Davis  for 
plaintiff  in  error. 

Messrs,  Mahoney*  MInahaii  ft  Smyth 
for  defendants  in  error. 

Nerval*  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  suit  in  ejectment,  brought  in  the 
court  below  by  Mary  H.  Rupert,  ISarah  A. 
Burchmore,  Thomas  B.  Cleveland,  Sophia 
Cleveland,  John  B.  Cleveland,  Clara  H. 
Cleveland,  Qrace  M.  Cleveland,  and  Grant 
W.  Cleveland,  the  plaintiffs  in  error,  to  re- 


cover certain  real  estate  situated  in  the  city 
of  Omaha.  A  jury  was  selected  to  try  the- 
cause,  but,  after  the  testimony  was  closed, 
by  agreement  of  parties,  the  question  of  title- 
was  submitted  to  the  court,  who  found  for 
the  defends  \ts,  and  judgment  was  entered 
dismissing  the  action. 

Plaintiffs  claim  title  from  the  United  States 
through  numerous  conveyances;  the  follow- 
ing bein^  their  chain  of  title  to  the  prem- 
ises; United  States  to  Preston  Reeves,  pat- 
ent, dated  May  1,  1800,  recorded  January  5, 
1861 ;  Preston  Reeves  and  wife  to  Jesse 
Lowe,  mayor  of  the  city  of  Omaha,  warranty 
deed,  dated  October  81,  1857,  lecorded  No- 
vember 2,  1857 ;  Jesse  Lowe,  mayor,  etc. ,  to* 
Thomas  B.  Cuming,  deed  covering  the  un- 
divided one  half  of  the  premises.  Bated  Oc- 
tober 81,  1857,  recorded  November  2,  1857; 
Charlotte  Cuming,  widow  of  Prank  H.  Cum- 
ing, deceased,  May  Cuming,  Francis  Cum- 
ing, Annie  Cuming,  Emily  Cuming,  and 
Caroline  Lanre,  sisters  of  said  Thomas  B. 
Cuming,  to  Margaretta  C.  Cuming,  quit- 
claim deed,  dated  August  22,  1864,  recorded 
December  2,  1864 ;  Jesse  I-iOwe,  mayor,  etc. , 
to  Archibald  T.  Finn  and  Charles  Bridge, 
deed  to  individual  one  half,  dated  October 
31,  1857,  recorded  November  2,  1857 ;  Charles. 
Bridce  to  Archibald  T.  Finn,  deed,  dated 
April  29,  1861,  recorded  May  14,  1861 ;  Mar- 

faretta  C.   Cumini;  to  George  Armstrong, 
eed,  dated  December  1,  1864,  recorded  De- 
cember 2,  1864 ;  Archibald  T.  Finn  to  George 
Armstrong,  deed,  dated  September  27,  1862, 
recorded  December  6,   1864;  George  Arm- 


prima  fade  aathorlty  to  convey  the  land  of  Rev- 
erend Patrick  0*NeiL  Burford  v.  MoOue,  68  Pa. 
827.  . 

*'Patrf  ck  Miohael  Dundon,  Jr.,**  Is  not  presumed 
to  be  the  same  person  as  ^Clchael  Dundon  where 
there  Is  proof  of  the  existence  of  two  persons 
named  Dundon  one  of  whom  was  called  Michael 
IHindon  and  the  other  Patrick  Michael  .Dundon. 
MoMlnn  v.  Wheelan,  27  GaJ.  800. 

Where  there  are  father  and  son  of  the  same  name 
the  presumption  is  that  the  name  refers  to  the 
senior  if  there  is  nothing  by  way  of  description  or 
otherwise  to  show  that  the  son  is  Intended.  WU- 
Bon  V.  Stubbs,  Hob.  830;  Bweetlng  v.  Fowler,  1 
Stark.  106;  State  v.  Ylttum,  0  N.  H.  619. 

So  a  deed  is  prima  fade  intended  for  the  fftther 
where  there  are  both  tather  and  son  of  the  name 
of  the  ffrantee.  Oraves  v.  Colwell,  90  IlL  612: 
Padgett  V.Lawrence,  10  Paige,  170,  4L.ed.931,  40 
Am.  Dec  882. 

But  the  doctrine  of  the  main  case  and  of  the 
large  number  of  cases  above  cited  as  supporting 
it  has  not  been  universally  adopted. 

In  Jones  v.  Jones,  0  Mees.  ft  W.  76,  where  plain- 
tiff claimed  that  the  defendant  named  Hugh  Jones 
was  the  person  of  that  name  who  signed  the  note 
sued  on,  and  that  defendant  had  the  burden  of 
disproving  the  fbct.  Lord  Ablnger  said  the  arw 
gument  might  be  correct  }f.  the  case  had  not 
shown  the  existence  of  many  persons  of  that  name 
in  the  neighborhood  where  the  note  was  made, 
but  as  it  was  there  was  not  suffldent  evidence  of 
the  identtty, 

But  in  the  more  modem  case  of  Sewell  v.  Bvans, 
4  Q.  B.  826,  the  presumption  of  identity  of  person 
from  identity  of  name  is  upheld  in  a  suit  against  a 
man  named  Vlynn  on  a  note  signed  by  him  and 
witnessed  by  Bridget  Flyoa.  Proof  by  him  that  his 
wife's  name  was  Bridget  was  held  not  suffident  of  I 
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Itself  to  show  that  she  was  the  subscribing  witnesa 
so  as  to  dispense  with  the  testimony  of  such  (fit- 
ness.   Kinney  v.  Flynn,  2  R.  1. 819. 

In  Mooers  v.  Bunker,  29  N.  H.  420,  It  is  said  that 
if  a  question  is  made  a  Jury  Is  not  at  liberty  to  pre- 
sume that  a  person  even  of  so  peculiar  a  name  a» 
Timothy  Mooers  is  the  same  person  as  the  man  of 
the  same  name  who  is  shown  to  be  entitled'to  a 
particular  estate. 

So  in  Ellsworth  v.  Moore,  6  Iowa,  486,  the  court 
on  appeal  said  it  could  not  know  that  an  attorney 
J.  D.  Thompson  who  sigDod  a  petition  in  the  case 
Is  the  same  person  as  the  Hon.  J.  D.  Thompson  the- 
Judge  by  whom  an  order  in  the  case  was  granted,, 
but  added  that,  if  so  it  did  not  appear  that  any^ 
objection  was  made  on  that  account. 

In  Robards  v.  Wolfe,  1  Dana,  155,  the  identity  of 
a  defendant  in  an  action  upon  an  official  bond  with, 
a  person  of  the  same  pame  who  executed  the  bond 
was  not  presumed  on' a  plea  of  non  est /actum,  but 
the  court  held  that  a  defendant  on  such  a  plea 
could  not  be  required  to  prove  negatively  that  he* 
was  not  the  man. 

These  cases,  however,  which  deny  the  generaL 
prima  facie  presumption  of  identity  of  person 
from  that  of  name  are  in  a  very  small  minority.  - 

For  note  on  tbe  acquisition  and  use  of  a  name- 
by  an  individual,  see  Laflin  &  R.  Powder  Oo.  v. 
Steytler,  14  L.  R.  A.  690, 146  Pa.  4S4. 

For  a  few  cases  as  to  idem  Bonans,  see  noU  to* 
Yeasey  v.  Brigman,  18  L.  B.  A.  541.  93  Ala.  648. 

Fbr  the  effect  of  a  variation  in  the  name  of  a 
person  to  defeat  constructive  notice  by  records, 
see  iBtna  L.  Ins.  Co.  v.  Hesser,  4  Ij.  H.  A.  12^,  77 
Iowa,  881;  Johnson  v.  Hess,  9  L.  R.  A.  471, 136  Ind. 
298:  Crouse  v.  Murphy,  12  L.  R.  A.  58.  140  Pa.  835. 
Also  cases  as  to  names  in  index  of  records  in  ruA/^ 
to  Dewey  v.  Sugg  (N.  a)  14  L.  R.  A.  893. 

&A.R. 


«26 


NIBBBA8KA  SUFBBKB  COUBT. 


No?.« 


Strong  to  Magon  L.  Derwin,  deed,  dated  Sep- 
tember 19,  1872,  recorded  same  date;  Mason 
L.  Derwin  to  Moses  Hotaling,  warranty 
deed,  dated  Decf.mber  14,  1867,  recorded 
December  20,  1867;  warranty  deed  from 
Modes  Hotaling:  and  Ellen  M.,  his  wife,  to 
John  P.  Cleveland,  for  life,  with  remainder 
to  his  children,  the  plaintiffs  herein,  bear- 
ing date  September  18,  1877,  and  filed  for 
record  the  next  day. 

It  appears  from  the  evidence  that  said 
John  P.  Cleveland  died  in  1886,  and  that 
Mary  H.  Cleveland  and  Sarah  A.  Cleveland, 
mentioned  in  the  deed  last  referred  to,  have 
since  married ;  the  former  to  Louis  Rupert, 
and  the  latter  to  one  Burchmore.  The  rec- 
ord shows  that  John  P.  Cleveland  and  wife 
mortgaged  the  premises  sought  to  be  re- 
covered in  this  action  on  the  8th  day  of 
January,  1880,  to  Charles  H.  Housel,  to  se- 
cure the  payment  of  $150 ;  that  subsequently 
said  mortgage  was  foreclosed,  the  property 
^old  under  the  decree  to  said  Housel,  and  by 
•directions  of  the  court  Wallace  R.  Bartlett. 
as  special  master  commissioner,  executed  a 
deed  to  Housel  covering  said  premises.  On 
the  5th  day  of  November,  1888,  said  Charles 
H.  Housel,  with  his  wife,  MyraJ.,  executed 
4ind  delivered  a  warrantv  deed  of  the  prop- 
erty to  the  defendant  reter  Penner,  which 
was  duly  placed  upon  record. 

Numerous  objections  are  urged  by  defend- 
ants to  certain  deeds  in  plaintiffs*  chain  of 
title,  and  defendants  furUier  insist  that  the 
•deed  of  Moses  Hotaling  and  wife  conveyed 
the  fee  to  John  P.  Cleveland,  instead  of  a 
life  estate  to  him,  with  remainder  to  plain- 
tiffs. The  plaintiffs,  for  the  purpose  of 
showing  the  devolution  of  title,  introduced 
in  evidence,  over  defendants*  objections,  rec- 
ord copies  of  the  deeds,  instead  of  the  orig- 
inals. Defendants  contend  with  much  earn- 
•estness  that  the  proper  foundation  for  the 
introduction  of  secondary  evidence  of  the 
•convevances  was  not  laid,  and,  although  the 
records  were  admitted,  the  trial  court  ought 
^  have  excluded  the  same  in  reaching  a  con- 
-clusion,  and  therefore  it  will  be  presumed 
to  liave  done  so.  Section  18  of  chapter  73 
of  the  Compiled  Statutes  of  1891,  among 
other  things,  provides  that  ^the  record  of  a 
deed  duly  recorded,  or  a  transcript  thereof, 
•<luly  certified,  may  also  be  read  in  evidence 
with  the  like  force  and  effect  as  the  original 
deed,  whenever,  bv  the  parties'  oath  or  other- 
wise, the  original  is  known  to  be  lost,  or 
not  belonging  to  the  party  wishing  to  use 
the  same,  nor  within  his  control. "  It  appears 
from  the  testimony  of  Mrs.  Cleveland  that 
she  was  the  wife  of  John  P.  Cleveland,  and 
was  residing  with  him  at  the  time  of  his 
death :  that  he  kept  his  papers  in  his  desk 
;at  his  home,  where  she  made  diligent  search 
for  the  deeds,  but  was  unable  to  find  either 
^f  them,  and  that  none  of  the  original  deeds 
constituting  plaintiffs'  chain  of  title  were 
4n  her  possession  or  under  her  control.  True, 
Mrs.  Cleveland  is  not  a  party  plaintiff  in  her 
•own  right,  yet  she  is  the  natural  guardian 
of,  and  appears  and  prosecutes  the  suit  as 
the  next  friend  for,  the  minor  plaintiffs.  In 
view  of  the  statutory  provisions  and  the  con 
struction  placed  thereon  by  this  court,  we 
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are  of  the  opinion  that  sufficient  foundatioa 
was  laid  for  the  introduction  of  the  record 
of  conveyances.  The  question  of  admitting 
in  evidence  records  of  deeds  and  other  in- 
struments duly  recorded,  instead  of  lequiriog 
the  production  of  originals,  rests  largely  in 
the  discretion  of  the  trial  court.  There  was 
no  abuse  of  discretion  in  this  case  in  admit- 
ting secondary  evidence.  The  deed  to  Joha 
P.  Cleveland  and  the  plaintiffs  embraces 
only  a  portion  of  the  lands  described  in  the 
deeds  to  which  objections  are  made;  there- 
fore the  record  of  such  deeds  was  admissible 
in  evidence,  without  laying  any  foundation 
therefor,  as  there  is  no  presunoption  that  tlia 
originals  were  ever  in  plaintifib*  possession. 
Delaney  v.  Erricksan,  10  Neb.  492,  85  Am. 
Rep.  487;  Hapgood  Plow  Co,  v.  Martin,  16 
Neb.  27 ;  Fr&nunU,  B.  dt  M,  F.  R.  Go.  v. 
McurUy,  25  Neb.  188 ;  Buck  v.  Oage,  27  Neb. 
806. 

The  point   is  made   that   the  deed  fmm 
Jesse  Lowe,  mayor,  to  Finn  and  Bridee,  was 
incompetent  to  show  a  traufifer  of  title  from 
the  grantor  to  the  grantees  therein    uiiine«i, 
because  the  same  is  not  witnesstsd  ;  therefore 
it  should  not  have  been   admitted   by  the 
trial  eourt,  and  hence  must  now   be  iiisre- 
garded.     A  sufiicient  answer  to  tliia  conten- 
tion is  that  no  such  objection  was  urged  is 
the  court  below.      The  record   shows  that 
when  the  deed,  or  rather  the  record  thereof, 
was  offered  in  evidence,  the  defendants  ob- 
jected to  its  introduction  as  being   incom- 
petent, immaterial  and  irrelevant.     This  ob- 
jection is  too  general  to  reach  the  defect 
now  insisted  upon.     Qregory  v.  Langdon,  11 
Neb.    166.     Had  the  ground  of  the  defend- 
ants' objection  to  the  deed  been  that  it  was 
not  witnessed,    its  admission   in   evidence 
would  have  been  improper.     While  tiiis  is 
true,  it  by  no  means  follows  that,  since  tlM 
deed  was  admitted  without  such  objectioa 
being  made,  the  court  would  be  fustified  io 
rejecting  the  same  when  it  comes  to  weigh 
the  testimony.      The   cases  of  Bnyeart  v. 
i>a9t>,  17  Neb.  228,   and  WiUard  v.    F^fOtr, 
24  Neb.  218,  cited  in  brief  of  defendants,  are 
applicable.    No  such  question  as  we  are  now 
considering  was  therein  decided.     These  de- 
cisions affirm  the  doctrine,  which  has  been 
repeatedly  recognized  and  applied  by  thli 
court,  that  error  will  not  lie  lor  the  admis- 
sion of  irrelevant  testimony  in  a  cause  tried 
to  a  c^urt  without  a  iury.    The  reason  for 
the  rule  is  well  stated  in  WiUard  v.   Fb^er 
thus :    "The  court  must  necessarily  have  an 
opportunity  to  examine  each  article  of  evi- 
dence offered,  even  for  the  purpose  of  reject- 
ing it ;  and  so  the  duty  of  acting  and  decid- 
ing the  cause  upon  the  legal  and  relevant 
evidence  selected  from  the  mass  that  may 
have  been  introduced  may  be  as  well  dis- 
charged by  the  court  upon  the  final  consider- 
ation of  the  cause  &s  to  pause  in  the  course 
of  trial  to  pass  upon  the  admissibili^  of 
the  several  matters  offered  in  evidence.'   la 
causes  tried  without  the  intervention  of  i 
jury  the  court  must  base  its  decision  solely 
upon  the  material  and  relevant  testimony, 
and,  as  the  court  is  presumed  to  have  con- 
sidered none  other,  tibe  admission  of  irrel- 
evant  testimony   could   not  prejudice  the 
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party  complaining  of  its  introduction.  But 
oeitiier  of  the  caaes  cited  by  counsel  is  au- 
tliority  for  holding  that  a  court,  after  admit- 
ting relevant  and  material  testimony,  may 
disregard  the  same  because  it  was  inadmis- 
sible for  the  reason  that  no  foundation  had 
been  laid,  or  because  of  some  other  ground 
which  properly  might  have  been  made,  but 
which  was  not  urged.  No  good  reason  has 
been  suggested  why  the  rule  for  which  de- 
fendants contend  should  be  adopted.  It  cer- 
tainly would  not  aid  in  the  administration 
of  justice.  Under  such  a  rule,  objections  to 
testimony  would  be  unnecessary,  but  the 
court  would  be  compelled  to  regard  all  ob- 
jections which  could  properly  l^  made,  but 
which  were  not  insisted  upon  when  the  tes- 
timony was  received.  Ordinarily,  in  a  case 
tried  to  a  jury,  objections  not  made  to  tes- 
timony when  offered  are  waived,  and  we 
think  the  same  rule  should  obtain  where  the 
trial  is  to  the  court. 

The  deed  from  Reeves  to  liOwe  shows  that 
the  conveyance  was  made  to  the  grantee  as 
mayor  of  Omaha,  and  to  his  successors  in 
ofSce  in  trust,  to  convey  the  tract  therein 
described,  which  includes  the  premises  in- 
volved in  this  lawsuit,  to  the  several  owners 
«nd  occupants.  It  is  objected  that  it  is  not 
shown  that  Finn  find  Bridge  were  beneficia- 
ries under  the  truAt ;  thereK>re  the  deed  from 
Lowe  to  them  was  not  competent.  The  legal 
presumption,  in  the  absence  of  any  evidence 
upon  the  subject,  is  that  Finn  and  Bridge 
were  entitled  to  the  deed  under  the  terms  of 
the  trust,  and  that  the  trust  was  properly 
executed.  Teeumseh  Town,  8iU  Case,  8  Neb. 
267.  It  is  ureed  that  the  deed  from  Bridge 
to  Finn  is  void  for  want  of  certaintv-  in  the 
description  therein  contained,  which  reads: 
"All  and  singular  that  certain  piece  or  par- 
cel of  land  situated  and  being  within  the 
corporate  limits  of  the  city  of  Omaha,  in  the 
county  of  Douglas,  and  territory  of  Nebraska, 
it  being  an  undivided  quarter  section,  num- 
ber sixteen,  (16)  known  and  designated  on 
Byer*s  map  of  the  city  of  Omaha  as  '  Bridge 
And  Cuming's  Tract.  ^  The  said  land  is  the 
same  as  conveyed  by  deed  to  Archibald  T. 
Finn  and  Charles  Bridge  now  on  record  in 
the  recorder *s  office  in  the  city  of  Omaha, 
containing  forty  acres  more  or  less."  The 
precise  quarter  of  section  16  intended  to  be 
conveyed  is  not  stated,  nor  are  the  township 
and  range  mentioned;  therefore  the  descrip- 
tion is  so  defective  and  imperfect  that  noth- 
ing passed  by  that  alone.  Yet  the  location 
of  the  property  is  definitely  fixed  and  made 
certain  by  that  part  of  the  deed  which  refers 
to  Bver's  map  of  the  city  of  Omaha,  and  to 
the  aeed  to  Finn  and  Briage.  The  deed  from 
Bridge  to  Finn  identifies  the  property  as  be- 
ing the  same  as  is  designated  in  the  Byer's 
map  as  ** Bridge  and  Cuming*s  Tract,"  and 
as  the  same  land  conveyed  bv  the  deed  to 
Archibald  T.  Finn  and  Charles  Bridge,  then 
on  record,  in  which  the  property  is  described 
as  the  **  undivided  one  half  of  the  southeast 
quarter  of  section  sixteen,  (16,)  in  township 
number  fifteen  (15)  north,  of  range  thirteen 
east  of  the  6th  principal  meridian."  Taking 
these  two  deeds  together,  there  is  no  uncer- 
tainly as  to  the  property  intended  to  be  con- 
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veyed.  OaldweU  ▼.  Center,  80  Cal.  689,  89 
Am.  Dec.  181 ;  Coats  v.  Toft,  12  Wis.  889 ; 
Newman  v.  Tf/meson,  18  Wis.  172,  80  Am. 
Dec.  785 ;  Nelson  v.  Brodhaek,  44  Mo.  598, 
100  Am.  Dec.  828.  But  even  if  the  property 
was  not  sufficiently  identified,  the  judgment 
could  not  stand.  Independent  of  the  con- 
veyance from  Bridge  to  Finn,  the  latter  was 
the  owner  of  the  undivided  fourth  of  the 
tract  in  dispute  by  virtue  of  the  deed  from 
Lowe  to  Finn  and  Bridge ;  and,  if  plaintiffs 
only  obtained  title  to  the  undivided  one 
fourth,  they  would  still  be  entitled  to  main- 
tain the  action. 

It  is  insisted  that  the  record  does  not  show 
that  Archibald  T.  Finn  has  ever  parted  with 
his  title.  This  contention  is  based  upon  the 
fact  that  in  the  body  of  the  deed  from  Finn 
to  Ckorge  Armstrong  the  grantor  is  desig- 
nated as  ''Archibald  T.  Finn,"  while  the 
sij^ture  to  the  conveyance  is  **Arch.  T. 
Finn."  In  the  certificate  of  acknowledg- 
ment the  name  of  the  grantor  is  written  the 
same  as  in  the  body  of  the  deed,  the  officer 
taking  the  acknowledgment  certifying  that 
**  personally  came  Archibald  T.  Finn,  per- 
sonally to  me  known  to  be  the  identical  per- 
son whose  name  is  affixed  to  the  above  aeed 
as  grantor,  and  acknowledged  the  instrument 
to  be  his  yoluntary  act  and  deed."  This 
was  sufficient  to  show  that  the  grantor  de- 
scribed in  the  deed  and  the  person  who 
signed  and  acknowledged  the  instrument 
were  one  and  the  same  person.  It  is  obvious 
that  *'Arch."  was  intended  as  an  abbrevia- 
tion of  **  Archibald ;"  therefore  there  is  no 
contradiction  between  the  certificate  of  ac- 
knowledgment and  the  deed.  It  frequently 
occurs  in  transferring  lands  that  the  grantor 
in  making  a  deed  si^ns  either  his  initials  or 
the  abbreviation  of  his  given  name,  although 
the  Christian  name  is  stated  in  full  both  in 
the  body  of  the  deed  and  in  the  certificate  of 
acknowledgment ;  yet  the  instrument  would 
not  be  inadmissible  in  evidence  for  that 
reason  alone,  where,  frpm  an  examination 
thereof,  it  clearly  appears  that  the  same  was 
signed  and  acknowledged  by  the  grantor. 
This  doctrine  is  well  supported  by  the  ad- 
judicated cases.  In  Lyon  v.  Kaih,  86  III. 
862,  the  grantors  were  correctly  described  in 
the  body  of  the  conveyance  and  in  the  ac- 
knowledgment as  "Samuel  B.  Postley"  and 
"^  Abraham  B.  Kain,"  while  the  deed  was 
signed  "S.  Brook  Postley"  and  **  A.  Boudou- 
ine  Eain."  It  was  held  that,  as  the  officer 
taking  the  acknowledgment  certified  that  he 
knew  them  to  be  the  identical  persons  named 
in  the  deed  as  makers  thereof,  the  identity 
of  the  grantors  with  the  persons  signing  was 
sufficiently  established  to  entitle  the  instru- 
ment to  be  received  in  evidence  without 
other  proof.  Walker,  Ch,  «/.,  in  delivering 
the  opinion  of  the  court  observes :  "  When  it 
is  remembered  that  the  law  requires  the  offi- 
cer to  be  personally  acquainted  with  the 
grantor,  or  to  have  his  identity  proved,  be- 
fore he  receiyes  the  acknowfeajSTment,  we 
can  perceive  no  irregularity  in  the  execution 
of  this  conveyance.  The  identity  of  the 
grantor,  and  not  the  person  who  merely  signs 
the  deed,  must  be  established  before  the  offi- 
cer can  act.     His  identity  is  a  fact  that  the 
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officer  must  know  or  have  proved  before  be 
is  authorized  to  grant  bis  certificate,  and 
when  be  bas  found  and  certified  tbat  fact  it 
is  binding  until  rebutted.  There  is  no  evi- 
dence in  this  record  attacking  the  truth  of 
these  certificates,  and  they  must,  in  this  par- 
ticular, be  held  sufficient.  The  party  exe- 
cuting an  instrument  may  adopt  any  name, 
and  he  will  be  bound  by  its  execution.  If 
not  his  real  name,  his  identity  with  the  exe- 
cution must  be  proved ;  and  we  think  it  has 
been  done  in  this  case."  In  Grand  Tow&r 
Min.  Mfg.  <&  Traiup.  Co,  ▼.  (?•«,  Ill  III. 
541,  one  of  the  grantors  was  named  in  the 
body  of  the  conveyance  as  well  as  in  the  cer- 
tificate of  acknowledgment  as  **  Robert  P. 
McClintock,"  but  the  deed  was  signed  ''R. 
Parker  McGlintock."  It  was  ruled  that,  as 
the  certificate  of  acknowledgment  showed 
that  Robert  P.  McClintock  acknowledged 
the  instrument,  it  sufficiently  appeared  that 
**  Robert  P.  **  and  "  R.  Parker**  were  the  same 
person,  and  that  the  instrument  was  properly 
received  in  evidence.  In  this  connection  we 
also  refer  to  the  following  cases  cited  in  the 
brief  of  plaintiffs :  Benton  v.  Berkiiu,  8  Mo. 
144 ;  Haux  v.  Batteen,  68  Mo.  84 ;  MiddieUm 
V.  iindla,  25  Cal.  76.  None  of  the  cases 
cited  in  brief  of  defendants  conflict  with  the 

roposition  above  stated.  The  one  nearest 
lohling  a  contrary  doctrine  is  Boothroyd  v. 
EngUs,  28  Mich.  21,  but  a  cursory  examina- 
tion shows  that  it  is  not  really  an  authority 
on  the  question  under  consideration.  In  that 
case  Hiram  Sherman  was  named  as  grantor 
in  the  body  of  the  deed  and  in  the  acknowl- 
ederment,  while  the  instrument  was  signed 
**  ITurmon  Sherman.  **  It  was  held  that  the 
defect  was  not  supplied  bv  the  certificate  of 
acknowledgment,  and  the  deed  was  excluded. 
Hiram  and  Harmon  are  not  similar,  nor  is 
one  the  abbreviz^tion  of  the  other.  The  de* 
cision,  therefore,  is  not  in  point.  Another 
case  cited  by  defendants  is  Burfordy.  AfeOue, 
53  Pa.  431.  There  R.  P.  O'Noil  was  de- 
scribed as  grantor  in  the  deed  and  acknowl- 
edgment, and  the  conveyance  was  so  signed. 
It  was  ruled  that  the  deed  was  not  admis- 
sible in  evidence  to  show  a  conveyance  from 
Patrick  O'Neil  without  evidence  of  identity, 
and  that  without  such  proof  it  would  not  be 
presumed  that  R.  P.  O'Neil  stood  for  Rev. 
Patrick  O'Neil.  In  the  case  at  bar  the  cer- 
tificate of  the  officer  who  took  the  acknowl- 
edgment established  that  the  grantor  de- 
scribed in  the  deed  is  the  same  person  who 
signed  and  acknowledged  the  same.  Parol 
proof  of  identity  was  therefore  unnecessary. 
We  have  no  doubt  that  the  deed  from  Finn 
to  George  Armstrong  vested  in  the  latter  the« 
title  to  the  undivided  one  half  of  the  prop- 
erty in  dispute. 

As  to  the  other  undivided  one  half,  the  rec- 
ord ^ows  that  it  was  conveyed  by  Jesse 
Lowe,  mayor,  to  one  Thomas  B.  Cuming; 
that  said  Thomas  B.  Cuming  died  in  Feb- 
ruary or  March,  1858,  intestate,  without 
issue,  leaving,  him  surviving,  his  widow, 
Margaretta  C.  Cuming,  his  fatlier,  Frank  H. 
Cuming,  and  his  sisters,  Mrs.  Large,  Mary 
Cumings  Charlotte  Cuming,  Frank  Cuming, 
Emily  Cuming,  and  Anna  Cuming.  It  is 
conceded  that,  under  the  law  of  descent  in 
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force  at  the  time  of  the  death  of  Thomas  B. 
Cuminar,  his  undivided  one  half  of  the  real 
estate  descended  to  his  widow,  Margaretta 
C.  Cuming,  for  life,  with  remainder  to  hia 
father,  Frank  H.  The  record  discloses  thai 
the  said  Frank  H.  died  in  1862,  and  that 
his  widow  and  children,  on  the  23d  day  of 
August,  1864,  executed  the  deed  to  said 
Margaretta  C.  Cuming  to  which  refcrmoe 
has  been  made.  The  widow  of  Thomas  B. 
Cuming  not  only  acquired  hj  descent  a  life 
estate  in  the  property,  but  also  the  remainder 
by  purchase,  if  the  above-mentioned  deed, 
bearing  date  August  22,  1864,  conveyed  to 
the  grantee  therein  the  interest  which  de- 
scended to  the  father  of  Thomas  B.  Cuming. 
Numerous  objections  are  urged  against  tliis 
deed,  but,  in  our  view,  it  is  not  important 
for  the  purpose  of  this  hearing  that  we 
should  stop  and  determine  whether  the  same 
are  well  founded  or  not,  for  it  ia  conceded 
by  both  parties  that  Margaretta  C.  Cuming, 
the  widow  of  Thomas  B.  Cuming,  deceased, 
who  owned  a  half  interest  in  the  property  at 
the  time  of  his  dea^h,  is  still  living,  ancL^  as 
the  property  went  to  her  during  her  life,  she 
is  still  entitled  to  possession,  unless  she 
has  conveyed  her  interest,  in  which  case  the 
person  owning  such  interest  is  entitled  to 
possession  while  she  lives.  But  it  is  urged 
bv  defendants  that  there  is  no  evidence  SaA 
Margaretta  C.  Cuming  has  parted  with  her 
interest.  This  contention  is  not  borne  out 
by  the  record,  f^"   as. already  stated.  Mar- 

f^aretta  C.  Cumii.^  conveyed  the  property  on 
)ecember  1,  1864,  to  George  Armstrong.  A 
similar  objection  is  urged  against  this  con- 
veyance as  was  made  to  the  oeed  from  Finn 
to  Armstrong,  which  we  have  already  dis- 
cussed, and  for  the  reasons  there  stated  the 
objection  to  the  validity  of  this  deed  must 
be  overruled.  It  is  signed  ^'M.  C.  Cuming.* 
but  in  the  body  of  the  deed  and  the  acknowl- 
edgment the  grantee  and  the  person  execut- 
ing the  instrument  are  described  as  **  Mar- 
garetta C.  Cuming."  This  was  sufficient^ 
prima  facie,  to  establish  that  ''M.  C."  and 
^  Margaretta  C."  are  one  and  the  same,  and 
there  is  no  evidence  in  the  record  to  the  con- 
trary. It  is  said  there  is  nothing  in  the 
deed  to  identify  the  grantor  with  Margaretta 
C.  Cuming,  the  widow  of  Thomas  B.  Cum- 
ing. The  failure  to  recite  such  fact  in  the 
deed  does  not  invalidate  the  conveyance. 
Identity  of  the  name  is  sufficient  to' make 
a  prima  facie  case  of  identity  of  the  person. 
2  Phil.  Ev.  608;  Maxw.  PI.  &  Pr.  612; 
AuUman,  MiUer  A  Co.y.  Timm,  98  Ind.  158 ; 
Stebbins  v.  Duncan,  108  U.  8.  47,  27  L.  ed. 
647 ;  DovgloB  v.  Dakin,  46  Cal.  49 ;  FUmr- 
nay  v.  Warden,  17  Mo.  486.  It  follows 
that  the  life  estate  of  the  widow  of  Thomas 
B.  Cuming  vested  in  George  Armstrong, 
who  conveyed  the  same,  with  the  half  inter- 
est obtained  from  Finn,  to  Mason  L.  Dei  win, 
and  from  him  the  title  passed  down  through 
Moses  Hotaling  to  John  P.  Cleveland  or  the 
plaintiffs.  If  the  latter  acquired  such  tiUe 
under  said  deed,  then  they  aie  entitled  to 
the  possession  of  the  premises.  The  deter- 
mination of  this  question  necessitates  a  con- 
struction of  the  following  provisions  of  the 
deed  executed  by  Hotaling'and  wife :  *  Know 
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All  men  by  Uieie  presents,  that  we,  Moses 
Hotaling  aud  Ellen  M.,  his  wife,  of  Wash- 
ington county,  Nebraska,  for  the  considera- 
tion of  one  hundred  dollars,  in  hand  paid, 
•do  hereby  grant,  sell,  and  convey  unto  John 
P.  Cleveland,  of  Omaha,  Nebraska,  the  fol- 
lowing described  real  estate  in  the  county 
of  Douglas,  state  of  Nebraska,  and  bounded 
and  descri bed  as  follows:  .  .  .  Toge^er 
with  all  the  hereditaments  and  appurtenance's 
to  the  same  belonging.  To  have  and  hold 
said  premises,  with  the  appurtenances,  unto 
the  said  John  P.  Cleveland  for  and  during 
the  term  of  his  natural  life,  and  at  his  de- 
-cease  the  same  shall  descend  in  equal  shares 
to  his  children,  Mary  H.  Cleveland.  Sarah 
A.  Cleveland,  Thomas  B.  Cleveland,  Sophia 
Cleveland,  John  F.  Cleveland,  Clara  H. 
Cleveland,  Grace  M.  Cleveland,  and  Grant 
W.  Cleveland,  and  to  their  heirs  and  assigns. 
And  I.  the  said  Moses  Hotaling,  for  myself 
and  my  heirs,  executors,  and  a£ninistrators, 
•do  hereby  covenant  with  the  said  John  P. 
Cleveland  and  his  heirs  and  assigns  that  I 
am  lawfully  seised  of  said  premises;  that 
they  are  free  from  incumbrance,  except  the 
taxes  aforesaid ;  that  I  have  good  right  to 
«ell  the  same;  and  that  I  will,  and  my 
heirs,  executors,  and  administrators  shall, 
warrant  and  defend  the  same  against  the  law- 
ful claims  and  demands  of  all  persons  whom- 
soever." The  defendants  contend  the  above 
deed,  conveyed  to  John  P.  Cleveland  an  es- 
tate in  fee  simple,  while  plaintiffs,  on  the 
•contrary,  insist  that  he  took  only  a  life  es- 
tate, with  remainder  to  his  children  named 
in  the  deed,  who  are  the  pltilntiffs  herein. 
If  it  were  not  for  the  limitation  contained 
in  the  habendum  clause,  the  contention  of 
defendants  would  be  unanswerable,  for  under 
our  statute  the  use  of  the  word  **  heirs"  in  a 
deed  is  not  indispensable  to  the  conveyance 
of  a  fee.  In  this  respect  the  Legislature  has 
changed  the  common- law  rule.  Where  no 
estate  is  expressly  mentioned  in  the  granting 
clause  or  premises  of  a  deed  it  will  be  pre- 
sumed that  all  the  interest  of  the  grantor 
passed  by  the  conveyance,  unless  a  contrary 
intent  is  clearly  manifest  from  the  language 
of  the  entire  instrument. 

Counsel  for  defendants  claim  that  the  ?ia- 
h&ndwm  contradicts  the  granting  clause,  and 
they  invoke  the  familiar  doctrine  that  when 
the  habendum  in  a  deed  is  repugnant  to  the 
limitations  appearing  in  the  premises  it  will 
not  control  the  terms  of  the  premises.  We  do 
not  think  this  rule  is  applicable  to  the  con- 
struction of  tlie  instrument  under  considera- 
tion, for  the  reason  that  the  premises  and  the 
habendum  are  not  contradictory.  No  definite 
•estate  is  mentioned  in  the  former,  while  the 
latter  described  what  estate  in  the  property 
is  conveyed.  Such  being  the  case,  effect 
ahould  be  given  to  the  limitations  contained 
In  the  habetidam.  This  is  in  harmony  with 
the  provision  of  section  53,  chap.  73,  Comp. 
8tat.,  which  provides:  "In  the  construction 
of  every  instrument  creating  or  conveying, 
or  authorizing  or  requiring  the  creation  or 
•conveyance  or,  any  real  estate,  or  interest 
therein,  it  shall  b«  the  duty  of  the  courts  of 
justice  to  carry  into  effect  the  true  intent  of 
the  parties,  so  far  as  such  intent  can  be  col- 
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lected  from  the  whole  instrument,  and  so  far 
as  such  intent  is  consistent  with  the  rules  of 
law."  Under  the  above  provision,  in  con- 
struing an  instrument  conveying  real  estate, 
when  by  any  reasonable  interpretation  the 
granting  or  conveying  clause  and  the  haben» 
dum  can  be  reconciled,  effect  must  be  given 
both.  Applying  this  rule  to  the  construction 
of  this  deed,  it  is  manifest  from  the  language 
used  that  it  was  the  intention  of  the  grantor 
to  convey  only  a  life  estate  to  John  P. 
Cleveland.  Argument  could  not  make  it 
plainer.  Why  specify  that  John  P.  Cleve- 
land should  have  and  hold  the  premises  for 
and  during  the  term  of  his  natural  life, 
**and  at  his  deceasie  the  same  shall  descend 
in  equal  shares  to  his  children,"  naming 
them,  if  it  was  the  intention  of  the  parties 
that  he  should  take  an  estate  in  fee  simple? 
Clearly,  the  purpose  in  using  this  language 
was  to  limit  the  estate  conveyed  to  Mr. 
Cleveland  to  a  life  estate.  A  case  precisely 
in  point,  decided  under  a  statute  similar  to 
ours,  is  Biggin  v.  Laoe^  72  111.  553,  in  which 
the  conveyancing  clause  of  the  deed  ^ptmted, 
bargained,  sold,  and  conveyed  to  Eliza  Mc- 
Gilton  certain  described  real  estate.  The 
habendum  clause  was :  "  To  have  and  to  hold 
the  said  above*  granted  premises  to  the  said 
Eliza  McGilton  during  her  natural  life,  and 
at  her  death  the  same  is  by  these  presents 
conveyed  and  confirmed  absolutely  unto  her 
husband,  Andrew  McGilton ;  .  .  .  and  in 
ca<te  of  the  death  of  him,  the  said  husband, 
Andrew  McGilton,  before  that  of  her,  the  said 
Eliza  McGilton,  then  by  these  presents  the 
said  aforcdescribed  real  estate  is  conveyed 
and  confirmed  absolutely  unto  the  heirs  at 
law  of  him,  the  said  Andrew  McGilton, 
subject  only  to  the  lawful  claims  of  her,  the 
said  Eliza  McGilton."  It  was  held  that 
there  was  no  repugnancy  between  the  grant- 
ing clause  and  the  habendum^  and  that  the 
deed  conveved  a  life  estate  to  Eliza  McGilton, 
with  remainder  in  fee  simple  to  Andrew  Mc. 
Gil  ton.  See  the  following;  cases  cited  in 
plaintiffs'  brief :  T^iUr  v.  Moore  (Pa.  Supp. ) 
17  Atl.  Rep.  216 ;  Montgomery  v.  Sturdivant^ 
41  Cal.  2W);  Bodine  v.  Arthur  (Ky.)  14  S. 
W.  Rep.  904 ;  Bean  v.  Kenmuir,  86  Mo.  666, 
2  West.  Rep.  126 ;  Waiters  v.  Bredin,  70  Pa. 
287. 

It  is  claimed  that  the  word  ** children, "  used 
in  the  deed,  should  be  interpreted  as  a  word 
of  limitation,  and  not  a  word  of  purchase ; 
in  other  words,  it  should  be  construed  to 
mean  "heirs,"  and,  if  so  construed,  Cleve- 
land took  a  fee-simple  title.  While  the 
word  ** children"  is  sometimes  held  to  mean 
** heirs,"  such  a  construction  is  not  permis- 
sible here,  for  the  reason  that  certain  speci- 
fied children  of  John  P.  Cleveland  are  named 
in  the  deed  as  the  persons  to  whom  the  title 
should  pass,  thus  clearly  excluding  the  in- 
ference that  it  was  the  purpose  of  the  parties 
that  the  property  should  go  to  the  persons 
who  might  be  his  heirs  at  his  death.  We 
think  tlie  word  "children,"  in  the  connec- 
tion it  is  used,  is  merely  descriptive,  being 
employed  for  the  purpose  of  identifying  the 
particular  persons  named  in  the  deed  as  re- 
inainderinen. 

We  think  counsel  for  defendants  attach  too 
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much  imftortance  to  the  word  **  deceased,  ** 
mentioned  in  the  habendum  clause  of  the 
deed.  To  give  the  word,  in  the  connection 
it  is  employed,  its  ordinary  legal  meaning, 
would  be  to  reject  and  disregara  other  parts 
of  the  sentence  in  which  it  is  found,  ana  ig- 
nore the  intention  of  the  parties  as  gathered 
from  the  entire  instrument.  We  cannot  be- 
lieve it  is  used  to  denote  that  the  children 
of  John  P.  Cleveland  were  to  take  by  inher- 
itance, and  not  as  purchasers.  Had  such 
been  the  intention  oi  the  grantor,  it  is  not 
reasonable  to  suppose  the  names  of  those 
who  were  to  acquire  the  estate  on  the  death 
of  John  P.  Cleveland  would  have  been  men- 
tioned, for  at  that  time  thej  might  not  be  liv- 
ing, and  other  children  might  have  been  bom 
to  him  after  the  making  of  the  deed,  who 
might  be  heirs  at  his  death.  IMniiett  v.  Den- 
nett, 40  N.  H.  498 ;  BaUentine  v.  Wood,  42 
N.  J.  Eq.  558,  7  Cent.  Rep.  465;  HaUtead 
▼.  Hall,  60  Md.  218;  Hodges  v.  Fleetwood, 
102  N.  C.  122;  Tyler  v.  Moore  (Pa.  Supp.) 
17  Atl.  Rep.  216. 

Our  conclusion  is  that  only  a  life  estate 
vested  in  John  P.  Cleveland,  which  passed 
by  the  mortgage  and  foreclosure  proceedings 
to  Housel,  ana  by  convevance  from  him  to 
the  defendant  Penner.  This  brings  us  to  the 
consideration  of  the  question  whether  or  not 
the  said  John  P.  Cleveland  is  dead.  If 
alive,  plaintiffs  would  not  be  entitled  to  the 
possession  of  the  property  until  after  his 
death.  Mrs.  S.  S.  Cleveland,  who  was  sworn 
on  the  part  of  the  plaintiffs,  testified  on  that 
branch  of  the  case  as  follows:  *^  Question. 
You  were  the  wife  of  John  P.  Cleveland, 


were  you  not?    Answer,  Yes,  sir.     Q.  Is  he 

""  q.  When  did  he  die? 

Q.  Where  did  he  die? 

0.  You  were  living 


living?  A,  No,  sir. 
A.  Three  years  ago. 
A.  At  Kansas  City. 
with  him  at  the  time?  A,  Yes,  sir. 
Cross-examination :  O.  You  say  Mr.  Cleve- 
land died  in  1886?  A,  Yes,  sir;  three  years 
ago.**     The  witness    further   testified  that 

STaintiffs  are  her  children;  that  after  the 
eath  of  her  husband  she  made  an  ineffectual 
search  in  the  place  where  he  usually  kept 
his  papers  for  the  deeds  to  the  property  in 
controversy.  The  objection  that  the  death  of 
the  owner  of  the  life  estate  is  not  proven  is 
technical,  and  without  merit.  It  is  based 
upon  the  fact  in  the  question  propounded  to 
Mrs.  Cleveland  that  the  middle  letter  of  her 
husband's  name,  who  she  testified  was  dead, 
is  written  "B."  instead  of  **P."  An  exam- 
ination of  the  bill  of  exceptions  satisfies  us 
that  it  is  a  clerical  error  of  the  official  sten- 
ographer in  taking  down  the  testimony  and 
transcribing  his  shorthand  notes  of  the  same. 
The  transcript  makes  it  appear  that  the 
plaintiff  introduced  in  evidence  a  deed  from 
Hotaling  to  John  B.  Cleveland,  and  a  mort- 
gage from  John  B.  Cleveland  to  Housel ; 
yet,  an  examination  of  the  instruments  re- 
ferred to,  copies  of  which  are  in  the  record, 
shows  that  in  each  the  middle  initial  of  Mr. 
Cleveland's  name  is  written  "P."  To  sug- 
gest that  plaintiffs  proved  the  death  of  a  per- 
son who  was  never  connected  with  the  prop- 
erty in  any  manner,  and  searched  amon^  his 
papers  for  the  deeds  in  plaintiffs'  chain  of 
title,  is  to  reflect  upon  the  intelligence  of 
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their  counsel  without  any  just  grounds  there- 
for. 

LAStly,  it  is  contended  that  there  is  no 
proof  that  plaintiffs  are  the  persons  named 
in  the  deed  from  Hotaling  to  Cleveland  as 
remaindermen.  The  undisputed  testimony 
shows  that  the  witness  Mrs.  8.  8.  Cleveland 
was  the  wife  of  John  P.  Cleveland,  and  that 
plaintiffs  are  her  children.  The  names  of 
all  but  two  correspond  exactly  with  the 
names  mentioned  in  the  deed,  and  these  two- 
Mary  H.  and  Sarah  A.,— it  is  established 
beyond  controversy,  are  sisters  of  the  other 
plaintiffs,  but,  as  already  stated,  are  married, 
respectively,  to  Rupert  and  Burchmore. 
There  is  no  evidence  which  in  the  least  casts 
any  suspicion  upon  the  identity  of  the  plain- 
tiffs with  the  persons  named  m  the  deed  as 
remaindermen,  and  the  only  conclusion  we 
can  draw  from  the  testimony  is  that  such 
identity  is  shown. 

T%e  judgment  must  be  reversed,   and   ths 
cause  remanded  for  further  proceedings. 

The  other  Judges  concur. 


STATE  of  Nebraska,  Tiff,  in  Err.p 
Tim  O'ROURE  ei  aL 
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*!•  Under  the  proTifflons  of  seettoB  841 
of  the  Criminal  Code*  any  penon  of  four- 
teen years  of  age  or  upwards  who  shall  on  Sun- 
day engage  in  sporting,  etc^  shall  be  fined  io  a 
gum  not  exceeding  $00,  or  be  confined  in  the 
county  jail  not  exceeding  t^renty  days,  or  both. 

8.  Playing  baseball  on  Snndagr  eome* 
within  the  deflnition.of  '*sportiii|r*''  ^^ 

renders  the  persons  eugaging  therein  ilable  to 
the  punishment  provided  for  in  section  841. 

(November  Ifi,  IfiOL) 

ERROR  to  the  District  Court  for  Lancaster 
County  to  review  a  judgment  affirming  a 
Judgment  of  the  County  Court  in  faTor  of  de^ 
fendants  in  a  proceeding  against  them  for  an 
alleged  violation  of  the  Sunday  Law.  22#- 
ver^. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frank  W.  Lewis  and  J.  R.  Web- 
ster, with  Mr.  Novia  Z«  Snell,  Ckmn^t 
Aity.,  for  plaintiff  in  error: 

The  Christian  religion  and  the  sanctity  of 
Sunday  as  a  holy  dav  is  a  part  of  the  funda- 
mental law  of  the  United  Statea. 

^Headnotes  by  Mazwxll,  Gh.  X 


NOTB.— Pro7ifl>tt{on  of  Sunday  sports   or   goiMk 

The  case  of  State  v.  Wiiliams,  86  Mo.  App.  MU 
held  on  an  indictment  for  playing  base  bail  on  Sua- 
day  in  the  presence  of  several  hundred  speotatoia 
that  the  words  ''games  of  any  kind**  in  Mo.  iten 
8tat.,t  1580,  prohibiting  **horse  racing,  cockflffhtlnr 
or  playing  at  cards  or  games  of  any  klnd^*  on  Bun- 
day  Include  such  game  of  balL 

This  decision  was  made  by  the  Kansas  olty  eonit 
of  appeah  and  a  few  weeks  later  the  St.  Louis  court 
of  appeals  decided  to  the  contrary  in  an  action  for 
the  rent  of  fair  grounds  for  a  Sunday  exhibltlOD  cf 
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The  sanctity  of  BuDday  is  au  Inseparable 
part  of  Christianity. 

People  Y,  Bvggles,  8  Johns.  290,  5  Am.  Dec. 
886;  CampbeU  v.  International  Life  Astur. 
8oe.  4  Bosw.  298;  Com,  ▼.  JeandeUe,  8  Fhila. 
609;  Moore  ▼.  Bagan,  2  Dnv.  487;  Davie  ▼. 
Fish,  1  G.  Greene,  406;  QhoUton  v.  Gholeton, 
81  Ga.  626;  Weldon  ▼.  Colquitt,  62  Ga.  449,  86 
Am.  Rep.  128;  State  ▼.  Eickefte,  74  N.  C.  187; 
LindenmfiUer  v.  P<»w20,  83  Barb.  548;  Com.  v. 
i^rr»,  1  Berg.  &  R  847;  Johnston  v.  Ow*.  22 
Pa.  102;  Stoekden  t.  .Sto^d,  18  Ark.  186;  Kil- 
gour  V.  Miles,  6  GiU  &  J.  268. 

Insomuch  as  no  ciyilization  equa]  in  respect 
to  charity  and  mercy  has  ever  arisen  except 
upon  the  foundations  of  Christianity,  there- 
fore certainly  it  is  not  merely  proper,  but  ex- 
ceedingly desirable,  to  preserve  and  promote 
Cbristinoity  as  essential  to  the  best  civiliza- 
tion. To  this  end  the  Sabbath  is  undoubtedly 
of  fi^eat  importance. 

In  Pennsylvania  it  is  said:  "Laws  cannot  be 
administered  in  any  civilized  government  un- 
less the  people  are  taught  to  revere  the  sanc- 
tity of  the  oath  and  look  to  a  future  state  of 
rewards  and  punishments  for  the  deeds  of  this 
life.  It  is  of  the  utmost  importance  therefore 
that  they  should  be  reminded  of  their  religious 
duties  at  stated  times." 

Com.  V.  Wclf,  8  Serg.  ft  R  48;  Com.  v.  Du- 
puy.  Brightly,  N.  P.  fi. 

In  Com.  V.  Has,  122  Mass.  40,  the  court  says: 
That  one  who  conscientiously  observes  the 
eeventh  day  of  the  week  may  also  be  com- 
pelled to  abstain  from  business  of  the  kind  ex- 
presslv  forbidden  on  the  first  day  is  not  occa- 
sioned  by  any  subordination  of  his  religion, 
but  because,  as  a  member  of  the  community, 
he  must  submit  to  the  rules  which  are  made 
by  lawful  authority  to  regulate  and  govern  the 
business  of  that  communi^. 

See  also  Liberman  ▼.  State,  26  Neb.  464; 
Bloom  V.  Richards,  2  Ohio  St.  887. 

In  Staie  v.  Anibs,  20  Mo.  214,  the  court  says: 
"Convert  Sunday  into  a  worldly  day  by  law, 
and  what  becomes  of  Christianity?  How  can 
we  reconcile  the  idea  to  our  understanding  that 
a  people  professing  Christianity  would  make  a 
fundamental  law  by  which  thev  would  con- 
vert Sunday  into  a  worldly  day? 

The  question  as  to  the  power  of  the  state  to 
compel,  yjj  penal  enactments,  the  observance 
of  the  Sabbath  day,  so  far  as  cessation  from 
secular  pursuits  is  concerned,  and  to  punish  its 
open  violation,  has  not  been  seriously  ques- 
tioned and  is  too  well  settled  to  admit  of 
question  or  require  discussion. 


NashvUle  v.  Linek,  12  Lea,  499;  Ex  part^ 
Burke,  5»  Cal.  19;  StaU  v.  King,  28  Neb.  646. 

The  day  being  so  regarded  and  recognized 
by  the  law,  the  community  have  and  ought  to 
have  power  to  enforce  its  observance. 

Scammon  v.  Chicago,  40  111.  146;  Linden- 
muller  v.  People,  88  Barb.  648;  Cotton  v.  Hvey^ 
4  Ala.  66;  Braekett  v.  Edgerton,  14  Minn.  174^ 
100  Am.  Dec.  211;  Shaw  v.  McCombs,  2'Bay, 
282;  KounUY.  Price,  40  Miss.  841;  OBonnelX 
V.  Suiceney,  6  Ala.  467,  89  Am.  Dec.  886;  John- 
ston V.  Com.  22  Pa.  102;  Com.  v.  Nesbitt,  84 
Pa.  898;  Com.  v.  JeandeUe,  8  Phila.  609;  State 
V.  Baltimore  db  0.  R.  Co.  16  W.  Va.  862,  8a 
Am.  Rep.  808;  State  v.  Ambs,  20  Mo.  214; 
Shoeerv.  State,  10  Ark.  269;  Nasfivillev.  Linck, 
12  Lea,  499;  Ex  parte  Marx,  86  Ya.  40:  Towle 
V.  Larrabee,  26  Me.  464;  State  Capital  Bank  v. 
Thompson,  42  N.  H.  869;  Rapp  v.  ReeMing,  T 
L.  R  A.  498,  124  Ind.  86;  AUen  v.  Oardiner„ 
7  R  L  22;  People  v.  Scranton,  61  Mich.  244; 
Lofoejoy  v.  Whipple,  18  Vt  879;  Troewert  v. 
Decker,  61  Wis.  46,  87  Am.  Rep.  808;  Ohmer'* 
Case,  84  Tex.  116;  State  v.  Ryan,  49  N.  J.  L. 
814. 

Mr.  CharleB  E«  Hag^oon  for  defendants  in 
error. 


ellf  Ch.  J,,  delivered  the  opinion  of 
the  court: 

In  April,  1891,  the  county  attorney  of  Lan- 
caster county  filed  in  the  county  court  of  that 
county  a  complaint  as  follows:  *'  The  com- 
plaint and  information  of  James  G.  Guild,  of 
said  county,  made  before  me,  Willard  E. 
Stewart,  county  judge  of  said  county,  on  this 
80th  day  of  April,  A.  D.  1891,  who  being  duly 
sworn  on  his  oath  says  that  Tim  O'Kourk,. 
Cbas.  S.  Abbey,  Clarence  Baldwin,  John  O'- 
Brien, Clarence  Conley.  Wm.  GUxxienougb,. 
Fredk.  Ely,  Chas.  Hamburg,  Jewett  Meekin, 
Chas.  Collins,  John  Cline,  Henry  Raymond, 
John  Rowe,  Jesse  Burkett,  John  Irwin,  Owen 
J.  Patten,  Philip  Tomney,  Park  Wilson,  Em- 
mett  Rogers,  William  Darnbrougb,  each  of 
said  persons  being  of  the  .age  of  fourteen 
years  and  upwards,  on  the  2i3tb  day  of  April, 
A.  D.  1891,  said  day  being  the  first  day  of  the 
week,  commonly  called  'Sunday,'  at  said 
county  of  Lancaster,  did  unlawfully  engage 
in  sporting,  and  were  found  sporting  snd  en- 
gaged in  the  game  commonly  called  'baseball,^ 
at  Lincoln  Park  baseball  grounds,  an  inclos- 
ure  where  the  game  or  athletic  sport  commonly 
known  as  'baseball'  is  played  and  performed 
as  an  exhibition  by  professional  player* 
to  spectators,  who  are  admitted  to  such  ex- 


games  and  sports  by  an  atbletlo  assooJatlon.  The 
latter  case  was  on  account  of  this  cooflict  certified 
to  theMisBOuri  Supreme  Court  by  which  the  decis- 
ion was  affirmed  establishing  that  the  words  "games 
of  any  kind"  in  the  statute  of  that  state  could  be 
properly  construed  to  mean  gambling  games  only. 
St.  Louis  Agr.  ft  M.  Asso.  t.  Delano  <Mo.)  Feb.  22, 
1891,  afilrming  87  Mo.  App.  284. 

In  People  v.  Bennan,  8  N.  Y.  Grim.  Rep.  1)97,  the 
playing  of  ball  on  Sunday  by  three  men  without 
making  any  noise  on  private  grounds  with  the 
oonaent  of  the  owner  was  held  not  to  be  within  the 
statutory  prohibition  of  aU  **Bhootlng,  fishing,  play- 
ing, horse  laoin^,  gaming,  or  other  public  sports, 
exercises,  pastimes,  or  shows  upon  the  first  day  of 
the  week  and  all  noise  disturbing  the  peace  of  the 
day." 
17  L.  R.  A. 


In  Rucker  y.  State,  67  Miss.  828,  playing  at  card» 
or  dice  was  held  not  to  be  within  the  prohibition  of 
Miss.  Code  1880,  6  2051,  against  engaging  on  Sunday 
in  ^farces  or  plays  of  any  kind  or  games,  tricks, 
juggling,  slight  of  hand,  or  feats  of  dexterity,, 
agility  of  body,  or  any  bear  baiting  or  any  bull  bait- 
ing, horse  racing,  or  cock  fighting,  or  any  euch 
like  show  and  exhibition,**  the  court  held  that  this 
section  was  applicable  only  to  such  sports  or  con- 
tests as  are  exhibited  as  spectacles  to  the  people^ 
and  not  to  mere  private  diversions. 

For  note  on  Sunday  labor,  see  Quarles  v.  State 
(Ark.)  U  L.  R.  A.  lOS. 

For  note  on  rights  as  to  resclssf  on  of  Sunday  con* 
tract,  see  Kelley  v.  Gosgrove  (lowaj  ante,  779. 
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hibiiion  for  a  fee  and  rewards  by  such  spec- 
tatorfi  paid  to  view  the  same,  there  being  then 
present  about  thirty-five  hundred  spectators  at 
the  time  aforesaid  and  place  aforesaid,  view- 
iog  said  athletic  sport;  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided, 
and  Against  the  peace  and  di^Dity  of  the  state 
of  Nebraska.  Affiant  further  says  the  said 
Tim  O'Rourk,  Chas.  S.  Abbey,  Clarence  Bald- 
win, John  O'Brien,  Clarence  Conlev,  Wm. 
Ooodenouffh,  Fredk.  Ely,  Chas.  BLamburg. 
Jewelt  ftieekin,  Chas.  Collins.  John  Cline, 
Henry  Raymond,  John  Rowe,  Jesse  Burkett, 
John  Irwin,  Owen  J.  Patten,  Philip  Tomney, 
Park  Wilson,  Emmett  Rogers,  William  Dam- 
broiigb,  each  of  said  persons  being  of  the  age 
of  fourteen  years  and  upwards,  on  the  26th 
^ay  of  April,  A.  D.  1891,  said  day  being  the 
first  day  of  the  week,  commonly  called  *  Sun- 
day,' at  the  county  of  Lancaster,  at  Lincoln 
Park  baseball  grounds,  an  inclosure  where  the 
^ame  or  athletic  sport  commonly  known  as 
'baseball,'  is  played  and  performed  by  profess- 
ional players,  employed  and  hired  foranddur^ 
in?  a  fixed  period  of  six  months  then  current, 
at  a  fixed  and  agreed  reward  and  monthly 
salary,  to  pursue  the  vocation  of  playing 
said  game  of  baseball  for  the  entprtainroent 
•of  spectators  for  hire,  did  unlawfully  engage 
in  common  labor,  to  wit,  performing  the 
4£ame  or  athletic  sport  commonly  known  as 
'baseball,'  for  hire,  the  same  being  their  reg- 
ular employment  and  vocation,  in  which  said 
<  mployment  and  vocation  tbev  were  then  and 
there  found,  such  common  labor  not  being  a 
work  of  necessity  or  charity;  contrary  to  the 
form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  diguity  of 
Ibe  state  of  Nebraska."  The  parties  were 
thereupon  arrested,  and  taken  before  the 
'C«)unty  Judge  for  trial. 

The  attorneys  for  the  parties  entered  into 
■nn  agreement  as  to  the  facts,  as  follows:  '*  It 
is  hereby  stipulated  and  agreed  that  this  case 
i«ball  be  submitted  to  the  above-named  county 
jiid^e  for  trial  and  detenniuaiion  upon  the  fot 
lowing  agreed  state  of  facts,  viz.:  "First.  On 
■Sunday,  the  26th  day  of  April,  1891,  between 
the  hours  of  8  o'clock  and  5  o'clock  P.  M.  in 
the  county  of  Lancaster  and  slate  of  Nebraska, 
the  defendants  played  a  game  of  baseball.  (2) 
On  said  26th  day  of  April.  1891,  each  of  said 
<iefendants  was  over  the  age  of  fourteen  years. 
<8)  The  playing  of  said  game  of  baseball  was 
not  a  work  of  cbarity  or  necessity.  (4)  Three 
thousand  spectators  were  present  at  the  time 
«aid  game  of  baseball  was  played,  and  paid  an 
admittance  fee  for  the  privilege  of  viewing 
said  gnme  while  it  was  oeing  played,  but  no 
part  of  said  admittance  fee  was  paid  to  or  re- 
•ceived  by  the  defendants  or  any  of  them.  (5) 
On  the  day  said  game  of  bnseball  was  played 
the  defendants  were  each  under  employment  by 
the  month  to  piny  baseball  for  compensation, 
but  playing  baseball  was  not  the  usual  or  ordi- 
nary vocation  of  the  defendants  or  any  of 
them.  (6)  Said  game  of  baseball  was  played 
upon  the  grounds  of  private  parties,  and  was 
not  played  within  one  half  mile  of  anv  dwel- 
ling-house, schoolhouse,  church  building,  or 
the  limits  of  any  incorporated  city  or  village. 
ShItI  game  was  not  played  within  one  hundred 
yards  of  any  public  highway,  and  the  grounds 
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upon  which  said  same  was  played  were  in- 
closed by  a  tight  board  fence  ten  feet  hi^h, 
which  fence  completely  obstructed  the  new 
from  the  outside  of  said  inclosure.  Said  game 
was  not  played  for  any  stake,  wager,  or  tbin; 
of  value.  (7)  Upon  the  foregoing  agreed  state 
of  facts,  and  without  further  testimony  or  evi- 
dence, this  case  shall  be  submitted  to  said 
county  Judge  for  trial  and  determination." 

The  case  was  then  submitted  to  the  county 
Judge  upon  the  complaint  and  stipulation  of 
facts.  He  held  that  the  "complaint  and  stipu- 
lation of  facts  do  not  charge  or  establish  facts 
constituting  an  offense  under  the  laws  of  the 
state  of  Nebraska,"  and  therefore  discharged 
the  persons  accused.  The  case  was  taken  oo 
error  to  the  district  court  to  settle  the  law  rfr- 
lating  to  Uie  matter.  The  district  court  af- 
firmed the  Judgment  of  the  county  courU 
Whereupon  the  county  attorn^  asked  and  ob- 
tained leave  of  this  court  to  file  a  petition  in 
error  to  settle  the  law  of  the  case.  Section  241 
of  the  Criminal  Code  provides:  "If  any  per- 
son, of  the  age  of  fourteen  years  or  upwards^ 
shall  be  found  on  the  first  day  of  the  week, 
commonly  called  '  Sunday,'  sporting,  riotine, 
quarreling,  hunting,  fishing,  or  shooting,  he 
or  she  shall  be  fined  in  a  sum  not  exceeding 
twenty  dollars,  or  be  confined  in  the  county 
jail  for  a  term  not  exceedinff  twenty  days,  or 
both,  at  the  discretion  of  tne  court  And  if 
any  person,  of  the  age  of  fourteen  years  or 
upwards,  shall  be  found  on  the  first  day  of  the 
week,  commonly  called  '  Sundav,'  at  common 
labor,  (work  of  necessity  and  charity  only  ex- 
cepted,) he  or  she  shall  be  fined  in  any  sum  not 
exceeding  five  dollars  nor  less  than  one 
dollar:  provided,  nothing  herein  contained 
in  relation  to  common  labor  on  said  first  dav 
of  the  week,  commonly  called  'Sunday,'  shall 
be  construed  to  extend  to  those  who  con- 
sdentiously  do  observe  the  seventh  day  of 
the  week  as  the  Sabbath,  nor  to  prevent  fam- 
ilies emiCTSting  from  traveling,  watermen 
from  landing  their  passengers,  superintendents 
or  keepers  of  toll  bridges  or  toll  gates  from 
attending  and  superintending  the  same,  or  fer- 
rymen from  conveying  travelers  over  the  wa- 
ter, or  persons  moving  their  families  on  such 
days,  or  to  prevent  railway  companies  from 
running  necessary  trains." 

Webster  defines  "sport:"  "To  play;  to 
frolic;  to  wanton."  (2)  "  To  represent  by  any 
kind  of  play," — ^and  as  synonyms,  gives  "to 
play;  frolic;  game;  wanton."  Ed.  1881,  p, 
1276.  The  definitions  in  the  Century  are  the 
same,  but  somewhat  more  extended.  In  the 
same  authority,  (Webster,)  p.  Ill,  "  ba.^baU  " 
is  defined  as  "a  game  of  ImU,  so  called  from 
the  bases  or  bounds,  usually  four  in  number, 
which  designate  the  circuit  which  each  player 
must  make  after  striking  the  ball."  That 
playing  baseball  comes  within  the  term  "spor^ 
mg,"  and  is  therefore  a  violation  of  the  stat- 
ute, there  can  be  no  doubt. 

But  it  is  claimed,  in  effect,  that  restraint  of 
the  kind  named  is  in  contravention  of  natural 
right  or  religion,  and  therefore  is  in  excess  of 
the  powers  of  the  Legislature.  The  right  of 
free,  equal,  and  undisturbed  enjoyment  of  n- 
ligious  opinion,  whatever  it  may  be,  and  to 
fully  discuss  the  same,  is  secured  to  everyone. 
Free  discussion,  however,  is  the  outgrowth  of 
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tree  gOTernment.  AH  free  eoyernment  Is 
bttsed  on  the  divine  law.  Ooa  gare  the  ten 
coDimandments  to  Moees,  which  contain  rules 
designed  to  apply  to  the  whole  race.  Although 
given  to  the  Israelites,  thev  were  designed  for 
all  humanity.  The  Israelites  were  constantly 
lapsing  into  idolatrv.  There  are  noble  exam- 
ples of  manhood,  however,  in  their  history, 
but  the  ignorance  of  the  public,  the  almost 
continuous  wars  internecine,  offensive  or  de- 
fensive, together  with  the  pagan  influences  of 
the  surrounding  nations,  prevented  the  devel- 
opment of  the  nation,  and  it  became  a  prey  to 
the  Babylonians,  and  later  the  Roman  empire. 
If  we  look  at  the  world  at  the  time  of  the  birth 
of  Christ,  there  was  not.  so  far  as  we  know,  a 
nation  where  equal  and  just  rights  were  en- 
Joyed  bv  all;  nor  where  the  rights  of  the  poor 
were  adequately  protected  and  enforced,  if, 
indeed,  considered.  The  Roman  empire,  then 
at  the  height  of  its  power,  had  much  to  com- 
mend it.  Many  of  its  rulers  were  men  of 
genius,  ability,  and  manhood,  but  punish- 
ments of  all  kinds  were  of  the  most  cruel 
character.  War  was  carried  on  for  conquest, 
and  with  a  degree  of  barbarity  that  shocks 
our  feelings  of  humanity.  Captives  were  sold 
into  slavery,  and  practically  possessed  no  rights 
that  their  masters  were  bound  to  respect.  A 
pastime  of  the  Roman  populace  was  to  witness 
deadly  contests  of  captives  with  wild  beasts  or 
each  other.  Even  as  late  as  the  third  century 
after  Christ's  birth,  this  barbarous  practice 
was  in  force.  Gibbon,  in  the  Decline  and 
Fall  of  the  Roman  Empire,  (Millman's  ed., 
▼ol.  1,  p.  386,)  says:  "We  cannot,  on  this 
occasion,  forget  the  desperate  courage  of  about 
four  score  gladiators,  reserved,  with  near  six 
bundred  others,  for  the  inhuman  sports  of  the 
amphitheatre.  Disdaining  to  shed  their  blood 
for  the  amusement  of  the  populace,  they  killed 
their  keepers,  broke  from  the  place  of  their 
confinement,  and  filled  the  streets  of  Rome 
with  blood  and  confusion.  After  an  obstinate 
resistance,  they  were  overpowered  and  cut  in 
pieces  by  the  regular  forces;  but  they  obtained, 
at  least  an  honorable  death,  and  the  satisfaction 
of  a  just  revenge."  Cruelty  was  the  rule,  and 
death  inflicted  as  a  punishment  for  trivial 
causes.  Specimens  of  Roman  justice  may  be 
seen  in  the  trial  of  Christ  before  Pilate,  and 
Paul  before  Felix  and  Festus.  In  neither  case 
was  there  the  semblance  of  an  accusation 
based  upon  law,  yet  Christ  was  condemned  to 
please  a  mob,  and  Paul  would  have  been  deliv- 
ered to  men  who  had  sworn  to  kill  him  but  for 
his  appeal  to  Csesar,  and  even  then  he  was  held 
a  prisoner  for  two  years  without  a  char^^e 
against  him.  The  indigent,  unfortunate,  and 
discouraged  were  permitted  by  the  law  to  sell 
themselves  as  slaves,  and  the  rights  of  the  poor 
were  to  a  great  extent  at  the  mercy  of  the  rich 
and  powerful.  While  there  were  amphi- 
theaters for  the  exhibition  of  brutal  contests 
between  men  and  wild  beasts,  or  between  cap- 
tives, to  furnish  amusement  to  an  unfeeling 
populace,  there  were  no  public  hospitals  for 
the  insane,  sick,  or  unfortunate.  In  addition 
to  this,  covetousness,  licentiousness,  and  other 
vices  prevailed  to  an  extent  unknown  at  the 
present  time;  nor  so  far  as  we  are  informed, 
was  any  nation  superior  in  any  of  these  re- 
spects to  the  Romans.    The  most  favorable 
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view  that  can  be  taken  of  any  government  of 
that  date  is  to  say  that  might  was  the  potent 
force,  and  right  a  remote  consideration.  The 
birth  of  Christ  was  ushered  in  by  the  procla- 
mation by  angels  of  peace  and  good  will  to 
men,  which  should  be  to  all  people.  His  birth 
was  among  the  poor  and  lowly,  as  if  to  show 
that  wealth  is  a  mere  circumstance,  which 
adds  nothing  to  either  the  usefulness  or  respect- 
ability of  its  possessor.  He  taught  purity  of 
life,  unselfishness,  good  will  towards  friends 
and  foes  ii^like,  doing  good  to  all  as  opportunity 
offered;  that  religion  affected  and  controlled 
the  life  of  the  individual,  and  did  not  consist 
in  mere  outward  observances.  He  condemned 
covetousness,  licentiousness,  selfishness  and 
self -righteousness,  and  insisted  on  the  equality 
of  the  race.  He  practiced  His  own  preaching, 
and  led  a  life  of  poverty,  purity,  and  doing 
good.  None  so  poor  as  not  to  claim  His  sym- 
pathy and  assistance,  nor  so  wealthy  and 
{^reat  as  to  be  above  His  consideration.  The 
epers,  the  blind  Bartimeus,  the  rich  centurion, 
alike  were  recipients  of  His  beneficence.  All 
were  welcome,  the  only  conditions  being  that 
they  needed  His  aid  and  applied  for  it.  His 
unselfishness.  His  magnanimity,  the  nobility 
of  His  character,  were  misundei  stood  by  those 
who  were  looking  for  a  deliverer  from  the 
Roman  yoke,  and  by  others  who  had  been 
taught  to  regard  the  law  of  Moses  as  perfection. 
The  Jews,  who,  as  the  children  of  Abraham, 
deemed  themselves  the  favored  people  of  God, 
were  neither  expecting  nor  desiring  a  leader 
for  mankind,  but  rather  one  who,  like  Moses, 
would  lead  them  out  of  hated  Roman  bondage. 
Neither  could  they  understand  a  system  that, 
while  accepting  much  of  the  law  of  Moses, 

Proposed  to  supersede  its  rites  and  ceremonies, 
[any  centuries  before  the  prophets  in  glowing 
language  had  foretold  the  birth  of  a  son,  the 
Prince  of  Peace,  who  would  establish  His 
throne  with  judgment  and  justice  forever. 
These  statements  seem  to  have  been  taken  liter- 
ally, as  applving  alone  to  an  earthlv  prince, 
who  should  destroy  the  enemies  of  tne  Jews. 
It  is  apparent,  however,  that  the  prophets' 
utterances  refer  to  a  spiritual  ruler,  who  would 
conquer  by  love,  and  whose  followers  would 
be  guided  by  his  precepts  and  establish  justice 
and  right 

From  the  crucifixion  of  Christ  until  the  pres- 
ent time  the  contest  between  Christianity  and 
wrong  has  been  going  on.  Whenever  Chris- 
tianity has  prevailed,  free  and  untrammeled, 
liberty  has  existed.  It  forbids  cruelty,  haugh- 
tiness, arrogance,  pride,  licentiousness,  and 
covetousness.  It  requires  a  return  of  good  for 
evil,  and  aid  for  the  suffering  in  distress, 
whether  friend  or  foe,  and  has  established  the 
rule  that  we  shall  do  unto  others  as  we  would 
have  them  do  unto  us.  It  requires  hon(  sty, 
honor,  and  integrity  in  all  the  affairs  of  li^, 
and  fair  treatment  of  every  one.  In  every 
Christian  land  it  has  swept  away  the  harem 
and  seraglio,  made  bigamy  and  polygamy 
orimes,  and  elevated  women  from  a  condition 
cf  semiserfdom  to  be  the  equal  of  man.  It  tins 
broken  the  captive's  chains,  and  mitieated  the 
horrors  of  war,  and  there  are  indications  that 
between  Christian  nations,  at  least,  soon  "they 
shall  beat  their  swords  into  plowshares,  and 
their  spears  into  pruning   hooks.'*     It   has 
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abolished  slavery  in  every  CbrfsHan  land,  and 
enfranchised  the  slave,  and  given  him  an 
opportunity  to  develop  his  manhood.  It  has 
ennobled  labor,  and  established  the  rule  that 
"the  laborer  is  worthy  of  liis  hire."  We  ad- 
mire the  Declaration  of  Independence  as  a 
statement  of  principles  based  upon  the  equality 
of  the  race,  and  give  credit  to  the  authors  as 
statesmen  and  benefactors,  not  onlv  of  this 
nation,  but  mankind.  The  sturdy  independ- 
ence of  the  barons  who,  at  Runnymede,  com- 
pelled King  John  to  sien  Magna'  Charts,  has 
oeen  the  subject  of  euloey  in  bolh  song  and 
story,  but  the  principles  oi  both  are  found  in 
the  sermon  on  the  mount.  It  may  safely  be 
said  that  the  charter  of  libert}'  reaches  back  to 
Christ's  teachings.  Christianity  is  woven  into 
the  web  and  woof  of  free  government,  and  but 
for  it,  free  government  would  not  have  existed, 
because  no  other  system  has  been  able  to  check 
tbe  selfishness,  greed,  arrogance,  cruelty  and 
covetousness  of  tbe  race. 

In  People  v.  Euggles,  8  Johns.  290,  6  Am. 
Dec.  835,  in  a  prosecution  for  blasphemy. 
Chief  Justice  Kent  said:  ''There  is  nothing 
in  our  manners  or  institutions  which  has  pre- 
vented the  application  of  the  necessity  of  this 
part  of  the  common  law.  We  stand  equally 
in  need,  now  as  formerly,  of  all  that  moral 
discipline,  and  of  those  principles  of  virtue, 
which  help  to  bind  society  together.  Tbe 
people  of  this  state,  in  common  with  the  people 
of  this  country,  profess  the  general  doctrines 
of  Christianity  as  the  rule  of  their  faith  and 
practice;  and  to  scandalize  the  author  of  these 
doctrines  is  not  only,  in  a  religious  point  of 
view,  extremely  impious,  but,  even  in  respect 
to  the  obligations  due  to  society,  is  a  gross 
violation  of  decency  and  good  order.  Nothing 
could  be  more  offensive  to  the  virtuous  part  of 
the  community,  or  more  injurious  to  the  tender 
morals  of  the  young,  than  to  declare  such  pro- 
fanity lawful.  It  would  go  to  confound  all 
distinction  between  things  sacred  and  profane; 
for,  to  use  the  words  of  one  of  the  greatest 
oracles  of  human  wisdom,  'profane  Hcofflng 
doth,  by  little  and  little,  deface  the  reverence 
for  reUgion,'and  who  adds  in  another  place,  *two 
principal  causes  have  I  ever  known  of  atheism, 
— curious  controversies  and  profane  scoffing.' 
2  Lord  Bacon's  Works,  291 ,  608.  These  things 
which  corrupt  moral  sentiment,  as  obscene 
actions,  prints,  and  writings,  and  even  gross 
instances  of  seduction,  have,  upon  the  same 
principle,  been  held  indictable;  and  shall  we 
form  an  exception  in  these  particulars  to  the 
rest  of  the  civilized  world?" 

It  may  be  true  that  the  professed  followers 
of  Christ  are  not  as  unselfish  in  all  cases  as 
they  should  be,  or  as  is  their  right  and  privi- 
lege, but  progress  is  being  made  in  that  direc- 
tion, and  many  examples  of  self-denial  and 
unselfishness  may  now  be  found.  Let  a  cry 
of  distress  and  a  call  for  help  come  from  any 
part  of  the  world  by  reason  of  some  great 
calamity,  and  the  Christian  nations  at  once 
respond  by  liberal  contributions  and  other 
means  to  relieve  the  distress.  Schools  and 
colleges  are  liberally  provided  and  patronized, 
and  education  is  general.  Hospitals  and  asy- 
lums exist  on  every  hand  for  the  poor,  the  in- 
sane, the  blind,  deaf,  and  unfortunate,  while 
punishments  for  offenses  are  graduated  in  pro- 
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portion  to  the  offense,  and  a  ronviction  cao 
only  take  place  after  a  fair  public  trial,  upon 
specific  charges,  and  death  is  imposed  in  no 
case  except  murder  or  treason.  No  fair-minded 
student  of  history  will  deny  that  these  benefits 
and  liberty  itself  flow  from  ChristiaDity.  It 
appeals  alone  to  reason,  and  asks  for  adoption 
because  of  its  excellence.  It  makea  no  persoa 
tbe  keeper  of  another's  conscience,  but  reqolres 
every  one  to  judge  and  act  for  himself.  It 
tolerates  the  utmost  freedom  of  opinion  and 
ownership,  and  seeks  to  coerce  do  one  except 
by  the  force  of  reason.  But  while  allowiog 
the  force  of  reason  to  be  the  sole  guide  in  tbe 
adoption  or  rejection  of  Christianity,  its  fol- 
lowers have  been  impelled  from  duty  to  com- 
bat wrong  and  oppression  on  every  hand. 
These  were  strongly  intrenched  in  tbe  selfish- 
ness, covetousness,  and  other  vices  of  the  race, 
so  that  thev  have  yielded  slowly;  but  they  have 
been  gradually  dispelled  like  clouds  after  a 
storm,  so  that  the  sun  shines  almost  clearly 
and  without  obstruction.  This  result  has  been 
brought  about  by  almost  constant  effort,  sod 
has  cost  the  lives  of  hundreds  of  thousands  of 
martyrs  and  patriots,  and  it  can  only  be  pre- 
served by  constant  vigilance.  As  a  Christian 
people,  therefore,  jealous  of  their  liberty,  and 
desiring  to  preserve  the  same,  the  state  hss 
enacted  certain  statutes,  which,  among  other 
things,  in  effect  recognize  the  fourth  command- 
ment and  the  Christian  religion,  and  the  bind- 
ing force  of  the  teachings  of  the  Saviour. 
Among  these  is  the  statute  which  prohibits 
sporting,  hunting,  etc.,  on  Sunday. 

The  numan  body,  considered  as  a  machine, 
is  the  most  perfect  mechanism  of  which  we 
have  any  knowledge.  If  properly  cared  for 
and  treated,  it  will,  in  ordinary  cases,  where 
there  are  no  hereditary  defects,  retain  its  vitiJ- 
itv  and  vigor  to  old  age,  but  every  movement 
of  the  body  or  action  of  the  brain  involves 
waste  of  the  vital  force,  and  this  the  Creator 
has  provided  shall,  to  a  great  extent,  be  replen- 
ished during  sleep.  Hence  it  is  necessary  to 
spend  about  one  third  of  our  time  in  sleep. 
While  it  is  true  that  the  reserve  force  of  life  is 
so  great  in  many  persons  as  to  enable  them  to 
live  for  a  time  with  less  than  the  normal 
amount  of  sleep  required,  yet  if  continued  for 
anv  considerable  time,  the  general  health 
will  be  affected;  and  to  entirely  abstain  from 
sleep  for  a  week  or  more,  a»  in  cases  of  certain 
fevers,  like  tbe  typhoid,  almost  unavoidably 
results  in  temporary  insanity,  if  not  death. 
But  the  recuperation  from  sleep  in  most  cases 
does  not  restore  full  tone  to  the  system,  and 
Sunday  is  like  an  oasis  in  the  journey  of  life, 
where  each  traveler  may  be  refreshed  and  be- 
come more  able  to  continue  the  performance  of 
hLs  duties  or  labors.  As  a  natural  consequence,, 
if  the  vitality  of  tbe  body  is  permitted  to  stead- 
ily decrease  without  beinir  replenished,  life 
will  be  proportionately  shortened.  Therefore 
if  a  person  labors  continuously  at  hard  and  ex- 
acting labor,  without  rest,  for  many  years,  his 
health  is  liable  to  be  impaired,  and  he  become 
prematurely  old.  No  doubt  one  of  the  objects 
of  the  Creator  in  establishing  the  Sabbath  as  a 
day  of  rest  was  to  provide  for  restoring  and 
retaining,  as  far  as  possible,  health  and  strength 
and  pcrrect  action  of  the  body.  Every  person 
of  observation  knows  that  the  man  who  labors 
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seven  days  in  the  week  continuously  for  any 
considerable  length  of  time  lacks  tbe  spring 
and  elasticity  of  action  of  another  of  like  years, 
and  naturally  active  habits,  who  rests  on  Sun- 
day. Experience  has  also  shown  that  men  will 
accomplish  more  labor  in  a  series  of  years  by 
working  six  days  in  the  week  than  by  contin- 
uous application.  Sunday  is  to  be  a  day  of  rest. 
Worldly  cares  are  to  be  laid  aside,  and  the 
worries  of  business  or  pleasure  thrown  off. 
How  gladly  the  tired  laborer,  workingman, 
f  crmer,  merchant;  manufacturer,  attorney,  and 
judge  weUome  Sunday  as  a  day  of  rest,  and 
on  the  succeeding  Monday  enter  upon  their  re- 
spective labors  with  renewed  strength  and 
vigor.  The  idler  and  trifler  may  complain  of 
the  loss  of  time  from  resting  on  Sunday,  but 
the  active,  intelligent  workerknows  that  there- 
by he  has  increa^  his  capital  stock  of  health 
and  chances  of  longevity. 

Christ  sought  to  apply  the  Sabbath  to  its 
cppropriate  use.  The  Jewish  religion  at  that 
time  consisted  largely  of  outward  ceremonies, 
which  were  performed  with  a  rigor  never  ir- 
teuded  by  the  author  of  the  Mosaic  law.  It  is 
evident  that  ffreat  reliance  was  placed  upon 
these  outward  ceremonies.  Christ,  however, 
while  not  condemning  many  of  these  ceremo- 
nies, intended  to  show  that  the  mere  observ- 
ance of  these  was  not  sufiScient;  that  the  Sab- 
bath was  made  for  man,  and  not  man  for  the 
Sabbath:  and  in  effect,  therefore,  that  works 
of  chnrity,  mercy,  and  necessity  not  only 
could,  but  of  necessity  should,  be  performed 
on  that  day.  He  recognized  the  Sabbath,  bow- 
ever,  as  a  day  of  rest  set  apart  by  the  Creator. 
After  His  death  and  resurrection.  His  disciples, 
to  commemorate  that  event,  changed  the  day 
to  the  first  day  of  tbe  week,  and  that  day  is 
now  observed  oy  the  great  body  of  His  fol- 
lowers throughout  the  world,  and  is  recog- 
nized by  both  the  common  and  statute  law. 
In  this  state  the  right  of  everyone  to  worship 
Qod  according  to  the  dictates  of  his  own  judg- 
ment and  conscience  is  recognized,  and  hence 
it  permits  those  who  prefer  to  keep  tbe  seventh 
in  place  of  the  first  day  of  the  week  to  do  so. 
The,  law,  both  human  and  devine,  being  thus 
in  favor  of  abstaining  from  sporting,  etc.,  on 
Sunday,  is  a  reasonable  requirement,  and 
should  be  enforced.  The  deliberate  violation 
of  such  a  law  there  is  reason  to  believe  in  many 
cases  is  but  the  commencement  of  a  series  of 
offenses  that  lead  to  infamy  and  ruin;  and,  in 
any  event,  the  influence  upon  the  participants 
themselves  has  a  tendency  to  break  down  tbe 
moral  sense,  and  make  them  less  worthy  citi- 
zens. Tbe  state  has  an  interest  in  their  wel- 
fare, and  may  prevent  their  violation  of  the 


law.  The  state,  in  order  to  prevent  vice  and 
immoralitv,  mav  punish  licentiousness,  gam- 
bling of  all  kinds,  the  keeping  of  lotteries,  en 
ticing  minors  to  gamble,  or  to  permit  one  un- 
der eighteen  years  of  a^e  to  remain  in  a  billiard 
room:  to  punish  publishing,  keeping,  sellinj; 
or  giving  away  any  obscene,  indecent  or  lasci- 
vious paper,  book,  or  picture;  and  also  punish 
an^  person  who  shall  lend  or  show  to  any 
minor  child  any  such  paper,  publication,  or 
picture,  etc 

The  law  also  punishes  the  disturber  of  a 
religious  meeting,  school-meeting,  dection,  etc. 
These  cases  show  the  importance  felt  by  the 
Legislature  of  evils  of  the  kind  named  and 
others,  by  means  of  which,  in  addition  to 
wrongs  inflicted  on  the  persons  injured,  a  spirit 
of  insubordination  is  created  and  fostered 
which  incites  to  evil,  and  tends  to  subvert  the 
just  and  equal  rights  of  some  or  all.  In  addi- 
tion to  this,  everv  person  has  a  right  to  the 
quiet  and  peace  of  a  day  of  rest.  He  has  also 
a  right  to  the  enforcement  of  the  law,  so  that 
the  evil  example  of  a  defiance  of  the  law  shall 
not  be  set  before  his  children.  The  state  has 
an  interest  in  their  welfare,  also,  in  order  that 
they  may  become  useful  citizens  and  worthy 
and  houoruble  members  of  society.  The  fact 
that  the  defendants  were  some  distance  away 
from  the  residence  of  any  person  can  make  no 
difference.  It  did  not  change  the  nature  of 
the  offense  nor  excuse  the  act.  It  was  a  vio- 
lation of  the  law,  just  the  same.  The  question 
here  presented  was  before  tbe  Kansas  City 
Court  of  Appeals  in  State  v.  WiUiams,  85  Mo. 
App.  541.  and  it  was  held  that  the  parties  were 
lia  ble.  Afterwards  the  question  of  the  validity 
of  a  contract  arose.  •  In  8L  IjouU  Agr.  db  A 
Amo.  v.  Delano,  87  Mo.  App.  384,  in  an  action 
upon  a  contract,  it  was  held  that,  under  the 
Missouri  statute,  athletic  games  and  sports  on 
Sunday  were  not  prohibited.  The  case  was 
then  taken  to  the  supreme  court  of  that  state 
where  the  judgment  was  aflirmed.  8t,  Louie 
Agr.  cfe  M.  Aeeo.  v.  Delano  (Mo.)  Feb.  22, 1891. 
An  examination  of  the  statute  shows  that  it  is 
not  as  broad  as  ours.  In  addition  to  this,  it  is 
evident  the  question  of  the  validity  of  tbe  con- 
tract was  not  raised  by  tbe  pleadings,  and 
therefore  was  not  in  issue.  Under  our  statute, 
however,  sporting  is.  clearly  prohibited,  and 
the  party  guil^  thereof  is  liable  to  the  punish- 
ment provided  by  statute.  It  is  unnecessary 
to  consider  the  other  branch  of  the  case. 

Tbe  district  court,  and  also  the  county  court, 
erred  in  holding  the  defendants  were  not  liable^ 
and  dismissing  the  action. 

The  other  Judges  concur. 
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Tbe  vnlawftil  act  of  a  person  in  attempt- 


ing to  steal  a  ride  on  a  freig^ht  train 

contributes  to  bis  injury  in  Jumping  off  while  the 
train  is  in  motion  under  the  orders  and  threats  of 
a  brakeman,  even  if  the  latter  are  wroogful, 
where  the  trespasser  instead  of  jumping  off  could 
have  kept  away  from  the  brakeman  for  a  consid- 
erable time  at  ^least  by  golnir  toward  tbe  other 
end  of  tbe  train. 


Nocn.— The  above  case  Is  so  peculiar  in  its  facts  I  question  involved  than  those  referred  to  in  the 
that  we  have  found  no  closer  precedent  on  the  I  briefs. 
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EEPORT  by  tUe  Superior  Court  for  Hamp- 
den County  for  the  opinion  of  the  Bu- 
preme  Judicial  Court  after  verdict  directed  in 
favor  of  defendant  of  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  resulted  from  defendant's  negligence. 
Judgment  an  the  terdict. 

Plaintiff  testified  that  be  was  bom  in  Ba- 
varia and  had  been  in  this  country  about  three 
and  one  half  years,  during  three  of  which  he 
had  resided  in  Syracuse,  N.  Y.  He  left  Syra- 
cuse October  8,  1891,  intending  to  go  to  Bos- 
ton in  search  of  employment  at  his  trade.  Ue 
arrived  in  Huntin^on  the  next  day  and  while 
there  a  freight  train  on  defendant's  road  passed 
slowly  by  without  stopping,  going  in  the  direc- 
tion of  Boston.  The  train  contained  twenty 
or  more  cars.  As  it  passed  two  tramps  got 
upon  the  train,  and  he  did  likewise,  b^  climb- 
ing upon  a  car  which  was  loaded  with  coal, 
intending  to  be  carried  on  his  way  lo  Boston. 
Subsequently  the  three  got  together  on  one  car 
and  when  about  a  quarter  of  a  mile  west  of 
Russell  he  beard  some  one  call  out,  "  Get  off 
fellovta  or  I  will  throw  you  off."  The  order 
was  shortly  afterwards  repeated  and  he  dis- 
covered that  it  came  from  a  brakeman  who 
raised  a  club  which  he  had  in  his  hand,  and 
the  two  tramps  immediately  Jumped  off. 
Plaintiff  testified  that  he  was  afraid  of  the 
brakeman  and  afridd  to  get  off  because  of  the 
speed  of  the  train,  and  told  the  brakman  that 
he  could  not  get  off  because  the  train  was  go- 
ing too  fast;  but  the  brakeman  replied,  "  Never 
mind,  get  off  or  I  will  throw  you  off."  That 
plaintiff  entreated  him  to  stop  the  train  and  he 
would  get  right  off,  and  the  brakeman  replied, 
with  an  oath,  *'  I  will  throw  you  right  off,"  at 
the  same  time  raising  his  club,  whereupon 
plaintiff  attempted  to  alight  from  the  car  and 
in  so  doing  was  injured 

Plaintiff,  in  reply  to  the  question,  **  You  got 
off  then,  did  you?  "  answered,  '*  I  got  to  get  off, 
if  1  don't  get  off,  he  fire  me  down  and  break 
my  neck.    I  get  off  as  careful  as  I  can." 

Plaintiff  r<xle  from  Albany  to  Chester  in  a 
freight  car  of  another  train  without  paying  his 
fare,  through  the  connivance  of  another  brake- 
man.  After  leaving  Huntington  the  train 
stopped  one  quarter  of  a  mile  west  of  Russell 
to  let  another  train  pass  so  that  plaintiff  could 
then  have  gotten  off  if  he  had  desired,  but  he 
testified  that  he  did  not  want  to  get  off  but  in- 
tended to  ride  clear  through  to  Boston.  The 
train  stopped  before  he  was  ordered  off.  The 
first  time  the  brakeman  oidered  him  off  was 

Just  at  the  time  when  the  train  started.  He 
:new  he  had  no  right  to  ride  on  the  freight 
train  and  he  believed  that  he  was  liable  to  be 
put  in  the  lockup  for  it.  After  the  plaintiff 
had  rested  his  case  the  defendant  asked  the 
court  to  rule  that  the  action  could  not  be  main- 
tained. The  court  so  ruled  and  directed  the 
Jurv  to  return  a  verdict  for  defendant. 
Afes6r».  KresB  &  Clark,  for  plaintiff: 
The  fact  that  the  plaintiff  was  a  trespasser 
does  not  prevent  him  from  sustaining  this  ac- 
tion. A  railway  company  must  refrain  from 
Willful  or  deliberate  injury  even  to  a  tres- 
passer and  will  be  liable  for  willful  or  reckless 
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misconduct  and  for  injuries  ariaiDg  from  iti 
negligence  or  for  its  tortious  acts. 

Johnson  V.  Boston  A  M,  R.  Co.  125  Kasi 
75;  Morrissey  v.  Eastern  R,  09. 126  Mass.  877, 
80  Am.  Rep.  686;  Wright  y.  Boston  di  A.B, 
Co.  3  New  Eog.  Rep.  735.  143  Mass.  296;  Mo- 
Creary  v.  Boston  d  M.  Railroad,  11  L.  R  A 
859,  153  Mass.  800;  PhOaddpfiia  A  R.  B.  Ok 
y.  HummeU,  44  Pa.  876.  84  Am.  Dec.  457;  Eaj 
y.  Pennsylvania  R  Co.  65  Pa.  269, 8  Am.  Rcpi 
638;  Pennsylvania  R  Co,  v.  Morgan,  83  P^ 
184;  Baley  v.  Norwich  di  W.  R.  Co.  26  Conn. 
591.  68  Am.  Dec.  418;  Chicago  d  K  W.  R  Co. 
y.  Smith,  46  Mich.  504,  41  Am.  Rep.  177; 
Bouwneester  v.  Grand  Rapids  A  L  R.  Co.  10 
West.  Rep.  853,  67  Mich.  87;  Coolcy,  Torta, 
674;  Siova  City  Pae.  R  Co.  v.  Stout,  84  U.  8. 
17  Wall.  657,  21  L.  ed.  746;  Sicks  y.  Piieifie 
R.  Co.  64  Mo.  480. 

The  defendant  cannot  escape  liability  on  the 
plea  that  its  servant  acted  outside  the  scope  of 
bis  authority.  The  doctrine  is  now  well  set- 
tled, **  that  a  corporation  is  liable  for  the  will- 
ful acts  and  torts  of  its  agents  committed  with- 
in the  general  scope  of  their  employment,  ss 
well  as  acts  of  negligence;  and  thai  the  corpo- 
ration is  thus  bound,  although  the  particulsr 
acts  were  not  previously  authorized,  nor  sob- 
sequently  ratified  by  the  corporation." 

Terre  Havte  db  I.  R  Co.  v.  Jackson,  81  Ind. 
19;  Jeffersonvitle  R  Co.  y.  Rogers,  88  Ind.  116, 
10  Am.  Rep.  108;  American  Exp.  Co,  v.  Pat- 
terson, 78  ind.  480,  and  cases  cited;  Goddard 
v.  Grand  Trunk  R  Co.  57  Me.  202,  2  Am. 
Rep.  89. 

The  master  is  liable  for  the  tortious  acts  of 
his  servant  when  done  in  the  ordinary  course 
of  his  employment,  although  done  in  disobedi- 
ence to  the  master's  orders. 

Philadelphia  d  R  R  Co.  y.  Derby,  55  U.  & 
14  How.  468.  14  L.  ed.  502. 

It  is  immaterial  that  the  acts  complained  of 
happened  to  be  done  by  the  brakeman  instead 
of  the  conductor. 

Wabash  R.  Co.y.  Savage,  6  West.  Rep.  296, 
110  Ind.  156;  Terre  Haute  A  L  R  Co.  v.  Jack- 
son, supra;  R.  R.  Springer  Transp.  Co.  v. 
Smith,  16  Lea,  498. 

It  is  the  duty  of  a  brakeman  on  a  railway 
train  to  make  some  effort  to  avoid  injury  to  a 
trespasser. 

Jamison  y.  BXinois  Cent.  R.  Co.  ^  Miss. 
83. 

If  the  accident  could  have  been  avoided  by 
exercising  reasonable  care,  even  negligence  on 
the  part  of  the  plaintiff  would  be  no  bar  to 
this  action. 

Whart.  Keg.  g  888;  Brown  v.  Hannibal  d 
St.  J.  R.  Co.  50  Mo.  461,  11  Am.  Rep.  430. 

There  was  an  assault  made  upon  the  plaintiff 
by  the  brakeman.  It  is  an  assault  to  put  a 
person  in  instant  fear  of  unlawful  force,  though 
no  force  be  actually  applied* 

Pollock,  Torts,  p.  182. 

Mr.  GeorM  M.  SteamB*  for  defendant: 

The  plaintiff  was  a  trespasser.  His  illegal 
act  necessarily  contributed  to  the  injury. 

Day  V.  Highland  St.  R.  Co.  185  Mass.  113, 
44  Am.  Rep.  447. 

If  not  a  lawbreaker,  he  was  a  trespasser  and 
wrongfully  upon  the  train.  The  defendant 
owed  him  no  duty  and  there  was  no  relatioa 
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between  him  and  the  defendant;  so  (hat  all  acts 
of  its  agents  towards  him  necessarily  were  out 
of  the  scope  of  their  duty. 

Wood,  Mast,  ft  S.  64&-549;  FiUs  ▼.  Boiton 
<ft  A,  R.  Co,  149  Mass.  201;  Wright  ▼.  Boston 
4&  A.R  Co.  142  Mass.  296;  IHUon  v.  ConnecU- 
evt  River  R.  Go.  154  Mass.  478;  MeOreary  v. 
BogUm  AM,RCo.  (Mass.)  May  9,  1892. 

For  mere  acts  of  negligence  on  the  part  of 
the  defendant's  servant  the  defendant  \&  not 
liable  if  the  plaintiff  was  also  negligent 

lAory  ▼.  BotUm  dt  A,  R.  Co.  189  Mass.  680, 
62  Am.  Rep.  788;  Smith,  Neg.  *845,  846,  and 
nateB. 

The  obedience  of  the  plaintiff  to  the  brake- 
man's  order  was  a  yoluntary  act  the  conse- 
quence of  which  he  assumed. 

Lotett  ▼.  8aUm  A  8.  D.  R.  Co.  9  Allen,  657: 
mine  V.  Central  Pae,  R.  Co.  87  Cal.  400. 

If  any  agent  of  the  defendant  had  any  duties 
to  perform  towards  trespassers  interfering  with 
the  proper  management  or  purposes  of  the 
train  it  was  the  conductor  and  not  the  brake- 
man. 

Ramsden  ▼.  Boston  db  A.  R,  Co.  104  Mass. 
117-121,  6  Am.  Bep.  200;  Towanda  Coal  Co.  ▼. 
Heeman,  86  Pa.  418;  Marion  ▼.  Chieaffo,  R,  L 
db  P.  R,  Co.  59  Iowa.  428,  44  Am.  Rep.  687; 
Wright  V.  Wileox,  19  Wend.  843, 82  Am.  Dec. 
607;  Isaacs  v.  Third  Ave.  R.  Co.  47  N.  Y.  122, 
7  Am.  Rep.  418;  Hanson  ▼.  European  A  N.  A. 
R.  Co.  62  Me.  90,  16  Am.  Rep.  404;  Hoffman 
▼.  New  T&rk  Cent.  R  Co.  87  N.  Y.  25, 41  Am. 
Bep.  887. 

Xnowlton*  /.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  was  not  a  passenger,  and  the 
defendant,  as  a  common  carrier,  owed  him  no 
duty.  The  cases  which  hold  that  a  carrier  of 
passengers  is  alway  liable  for  willful  and  wan- 
ton injuries  inflicted  by  its  servants  upon  those 
who  are  beins  carried  by  it  are  not  applicable. 
Simmons  y.  New  Bedf</rd,  F.  <fc  N.  S.  B.  Co.  97 
Mass.  861,  98  Am.  Dec.  99;  Bryant  v.  Rich,  106 
Mass.  180,  8  Am.  Rep.  311. 

The  plaintiff  rightly  contends  that,  although 
he  was  a  trespasser,  the  defendant  had  no  right 
recklessly  and  wantonly  to  inflict  an  injury 
upon  him,  and  rests  his  case  on  the  doctrine 
that  a  master  is  liable  for  the  willful  acts  of  his 
servants  committed  within  the  general  scope  of 
their  employment,  as  well  as  their  acts  of  neg- 
ligence, even  if  these  acts  are  not  previousw 
au thorized  or  su bsequen tly  ra t  ifled  by  him.  It 
does  not  expressly  appear  to  have  been  within 
the  scope  of  the  brakeman's  employment  to 
order  persons  found  riding  on  the  train,  with- 
out leave,  to  get  off,  and  it  has  sometimes  been 
held  that  an  ordinary  brakeman  of  a  freight 
train  has  no  authority  to  give  such  an  order. 
Marion  v.  Chicngo,  R.  L  dt  P.  R.  Co.  59  Iowa, 
428,  44  Am,  Rep.  687;  Towanda  Coal  Co.  v. 
Heeman^  86  Pa.  418.  But  in  considering  this 
case  we  prefer  to  assume  in  favor  of  the  plain- 
tiff, without  deciding,  that  it  was  a  question  of 
fact  for  the  jury  whether  Walton,  from  bis 
general  employment  as  a  brakeman,  had  au- 
thority to  represent  the  defendant  in  ordering 
a  trespasser  to  leave  the  train.  If  he  had,  the 
defendant  is  liable  for  his  negligence  or  mis- 
conduct in  regard  to  the  time  or  manner  of 
doing  it. 

17  L.  R.  A. 


If  we  also  assume  that  when  the  plaintiff 
jumped  from  the  car  the  train  was  going  so  fast 
as  to  make  it  negligent  and  wrongful  for  the 
brakeman  to  attempt  then  to  force  him  from 
the  train,  we  reach  the  question  whether  there 
was  any  evidence  that  the  plaintiff  was  in  the 
exercise  of  due  care.  The  plaintiff  admitted 
that  he  rode  from  Albany  to  Chester  concealed 
in  a  freight  car  of  another  train  of  the  defend- 
ant, without  paying  his  fare,  through  the  con- 
nivance of  another  brakeman  of  the  defendant; 
that  on  the  day  of  the  accident  he  and  two 
tramps  got  upon  the  train,  each  taking  a  dif« 
ferent  car;  that  he  intended  to  ride  to  Boston; 
and  that  he  knew  he  had  no  right  to  ride  on 
this  train,  and  believed  that  he  was  liable  to  be 
put  in  the  lockup  for  doing  it.  On  his  own 
confession  he  was  not  only  a  trespasser,  but 
was  attempting  to  obtain  a  ride  on  a  railroad 
train  without  paying  for  it  When  he  got  upon 
the  car,  he  knew  that  the  train  was  not  adapted 
to  the  conveyance  of  passengers,  and  that  there 
were  peculiar  risks  in  attempting  to  ride  there. 
He  perfectly  understood  that  those  in  charge 
of  the  train,  if  they  discovered  him,  would  be 
likely  to  try  to  prevent  his  riding  on  it.  He 
knew  that  be  was  acting  in  defiance  of  the  de- 
fendant's rules,  and  he  thought  he  was  sub- 
jecting himself  to  t!ie  risk  of  punishment  by  the 
courts  if  discovered  and  arrested.  He  was 
grossly  neglectful  of  his  duty  in  trying  to  ride 
as  he  Hid.  His  act  was  one  which  was  almost 
certain  to  lead,  either  to  a  hasty  escape  from 
the  train  when  he  was  disco vereid,  or  to  an  al- 
tercation with  the  conductor  or  brakeman.  He 
knew  that  the  cars  were  not  provided  with 
conveniences  for  alighting  easily  and  safely;  he 
also  knew  that  it  was  not  easy  to  accommodate 
the  motions  of  the  train  to  one  who  had  occa- 
sion to  get  on  or  off;  and  he  knew  that  he 
would  probably  be  required  to  get  off  under 
circumstances  of  greater  or  less  inconvenience. 
Ho  voluntarily  and  without  justifiable  cause 
put  himself  in  a  position  to  encounter  dangers 
of  the  kind  that  caused  his  injury.  He  testified 
that,  when  the  brakeman  first  told  him  to  leave 
the  train,  it  had  stopped,  and  was  just  starting. 
At  that  time  he  doubtless  could  have  got  off 
without  danger.  But  he  willfully  disobeyed 
the  order,  and  persisted  in  staying.  If  after- 
wards the  speed  of  the  train  was  such  as  to 
make  it  wrong  for  the  brakeman  to  try  to  have 
him  jump  off,  the  danger  which  he  incurred 
was  no  different  in  kind,  if  greater  in  degree, 
than  that  which  he  might  reasonably  have  an- 
ticipated, and  it  cannot  be  said  that  his  conduct 
in  getting  on  the  train  under  such  circum- 
stances, and  in  remaining  after  he  was  first  told 
to  get  off,  was  not  a  contributing  cause  of  the 
accident. 

The  order  to  get  off  was  addressed  to  him  as 
a  vnrongdoer,  and  the  fact  that  he  was  a 
wrongdoer  would  be  likely  to  give  force  to  the 
order,  and  help  to  cause  the  injury.  If  he  had 
been  on  the  car  rightfully  he  would  not  have 
feared  the  brakeman's  threat,  and  would  have 
known  that  he  was  in  no  danger  of  bodily  in- 
jury before  he  could  assert  his  rights  and  ex - 
plam  his  situation.  It  is  fairly  to  be  inferred 
that  his  consciousness  of  his  fault  and  his  iear 
of  punishment  under  the  law  operated  with  the 
order,  and  induced  him  to  take  the  risk  of 
jumping.    It  is  not  aa  if  he  had  been  put  off 
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the  Iraio  by  the  use  of  pbysical  force  when  it  i 
was  nolng  rapidly.  Expulsioa  of  that  kind  ! 
would  be  80  unexpected  that  his  attempt  to  ride 
Ej^inst  tlie  rules  of  the  defendant  would  not 
have  been  the  cause,  but  merely  a  condition, 
of  a  fall  wbicb  caused  an  injury;  and  for  such 
a  reckless  and  dangerous  act  of  its  servant  tbe 
corporation  would  be  liable.  But  in  the 
present  case,  althouffb  the  constraint  of  fear 
was  put  upon  him.  he  could  choose  either  to 
Jump,  or  to  remain  where  he  was,  or  to  pass 
to  the  empty  platform  cars  which  were  next 
forward  of  the  coal  car  on  which  be  was  riding. 
Tbe  brakeman  was  on  a  box  car  beliind  him, 
where  he  could  not  immediately  inflict  injury 
upon  him  if  he  tried.  If  it  was  a  negligent  and 
wrongful  act  for  tbe  brakeman  to  order  him 
off  the  train  at  that  time,  in  the  manner  de- 
scribed, it  was  negligent  for  him  to  jump  off, 
when  there  was  nothing  to  prevent  his  going 
forward,  and,  for  a  considerable  time  at  least, 
keeping  away  from  the  brakeman.  Moreover, 
in  proving  his  case,  he  was  obliged  to  show  his 
own  wrong  to  make  tbe  brakeman's  language 
intelligible,  and  to  explain  his  fear  of  it,  and 
his  conduct  in  Jumping.  See  NeiMomb  v. 
Boiton  PraL  Dept.  146  Mass.  596,  6  New  £ng. 
Rep.  282.  He  showed  that  he  was  where  he 
knew  he  had  no  right  to  be,  and  presumably 


bis  consciousness  of  wrongdoing  was  oneof  the 
causes  which  made  hi  in  fear  to  remain  wbeo 
he  was  commanded  to  go.  In  this  part  of  the 
case  tbe  burden  of  proof  is  on  the  plainiiff,  and 
there  is  no  evidence  tending  to  show  tfaat  hiJi 
unlawful  conduct  in  riding  on  tbe  car  was  not 
a  contributing  cause  of  the  accident.  It  wis 
inseparably  connected  with  the  conduct  of  (he 
brakeman,  in  furnishing  one  of  tbe  motives 
which  determined  his  choice  to  jump,  rather 
than  to  remain  or  go  forward. 

It  is  argued  that  the  plaintiff's  act  of  Jump- 
ing must  be  held,  as  matter  of  law,  to  have  been 
so  far  voluntary  that,  if  he  had  been  free  from 
previous  fault,  be  rouFt  take  the  conaegaences 
of  it  See  L<wett  v.  Salem  di  8.  D,  A.  Co,  % 
Allen,  557.  We  do  not  decide  this,  but  if,  in 
the  conduct  of  the  brakeman,  there  was  such 
constraint  upon  him  as  to  furnish  an  excuse  for 
the  assumption  of  some  risk,  had  do  oiher  ele- 
ment entered  in,  we  still  have  these  unlawful 
acts  of  the  plaintiff,  which  naturally  would 
reinforce  ana  give  effect  to  the  words  of  the 
brakeman,  and  in  that  way  contribute  to  the 
injury.  We  are  of  opinion  that  tbe  jury  were 
rightly  directed  to  return  a  yerdict  for  the  de- 
fendant. 

Judgment  on  the  verdietm 
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•  XV.    ^Asavssvsal 


1.   A  railroad  eompansr  Is  liable  Ibr  the 
dlTendon  of  sarfiLoe  water  by  dltefaes 


alon^  its  ri^fht  of  way  In  the 
eases  irhere  aa  indlTidnal  would  be 
liable  therefor,  although  the  Leffialatuie  has 
authorised  tbe  ooostruotiou  of  the  road  and  the 
work  which  causes  the  diversion  Is  neoeasaiy  and 
Is  skillfully  and  oarefolly  performed  and  al- 
though there  is  no  constitutional  proviakm 
against  taking  private  property  for  pubUo  uaa 
without  just  compensation. 


NOTS.— implfed  reO/ridiom  on  tht  power  of  Iaq{»- 

iotures. 

The  question  whether  or  not  an  Act  of  the  Leg- 
islature can  t>e  pronounced  void  by  the  courts 
where  it  does  not  violate  any  express  constltu- 
tional  provision  Is  manifestly  one  of  the  greatest 
Importance  while  It  is  one  on  which  there  Is  much 
ooulllcc  of  opinion. 

The  decision  in  the  main  case.  It  will  be  noticed, 
is  based  on  the  provision  of  Magna  Charts  against 
depriving  a  person  of  life,  liberty,  or  property  but 
by  the  law  of  tbe  land.  But  as  this  provision  is 
expressly  adopted  by  the  North  Carolina  Declara- 
tion of  Rights,  1 17,  tbe  dedsion  can  hardly  be  re- 
garded as  establishing  that  any  provision  of  Magna 
Charta  not  thus  expressly  adopted  would  be  con- 
sidered a  part  of  the  fundamental  law.  In  other 
cases,  however,  as  well  as  in  the  main  case,  the  pro- 
visions of  Magna  Charta  have  been  declared  to  be 
in  force  ss  reetralnts  on  state  legislatures. 

Thus  In  Bowman  v.  Mlddleton,  1  Bay,  2SS,  it  Is 
declared  that  an  act  to  take  a  way  a  freehold  of  one 
man  and  vest  it  in  another  is  ipeo  faxJto  void  as 
against  common  right  as  well  as  against  Magna 
Charta. 

So  in  Palairet^s  App.,  07  Pa.  479,  it  Is  said  by 
Sbarswood,  J*.,  In  the  opinion  of  the  court  that 
neither  those  clauses  of  tbe  Constitution  which 
relate  to  life  and  liberty  nor  those  which  regard 
property  ^'weaken  tbe  power  of  this  grand  primary 
Inhibition  which  the  sturdy  barons  of  England, 
arms  in  hand,  wrested  from  their  sovereign  at 
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Bunnymede.  IfuRtis  VObtr  'homo  eopiotur  ««l  Im- 
prtoonefur  aiU  dis^etofotur  da  l(5ro  (efiemenCo  wo 
tie!  libertatibus  mZ  Uberls  eorwu^tudinibiu  stifs  out 
titlooetur  o,\A  tODvAtibwr  out  cAiqito  modo  deetruatur: 
nee  tuper  eum  fbfmus  nee  euper  eum  mtttemue  nisi 
per  legale  judicium  petrhum  suorum  vei  per  iegem 
terrm.  This  is  still  the  comer  stone  of  our  liber- 
ties.** He  adds,  **It  has  become,  thm,  a  funda- 
mental axiom  of  constitutional  law,  not  only  in  this 
but  in  every  other  state  of  this  Union,  that  the  leg- 
islative power  cannot  either  directly  or  Indirectly 
without  the  consent  of  the  owner  take  private 
property  for  merely  private  use  with  or  without 
compensation.** 

This  directly  contradicts  the  declaration  In  Har- 
vey V.  Thomas,  10  Watts,  66,  86  Am.  Dec.  141,  that 
there  is  nothing  to  prevent  tbe  Legislature  from 
taking  private  property  for  private  use  withoat 
compensation  as  the  constitutional  lestriotion  li 
only  against  taking  without  compensation  for  pub- 
lic use. 

So  in  Parham  v.  Decatur  County  Juatloea,  9  Gs. 
841,  it  is  said  that  tbe  doctrine  that  just  oompenss- 
tion  must  be  made  for  private  property  taken  for 
public  use  was  the  law  of  the  land  before  Magna 
Charta  and  was  the  law  of  the  state  at  the  adoptloo 
of  tbe  Constitution, 

To  the  same  elfeot  was  the  language  naed  In 
Young  ▼.  McKensle,  8  Kelly  (Qa.)  8L 

In  Bristol  v.  New  Chester,  8  N.  H.  684,  the  ooort 
says  that  the  constitutions  of  some  of  the  statss 
exprealy  declare  that  compensation  shall  be  made 


See  also  17  L.  R.  A.  785;  25  L.  R.   A.  770. 


1803. 


BlATOV  ▼.  KOBFOZiK  &  Oaboujia  R.  Co. 


B89 


ft.  Hie  l»ok  of  any  eonstltatlonal  pro- 
▼IflUm  a^falnst  taking  propertjr  ito 
pfoblle  Qfle  withoiit  Just  eompenMbtlon 

does  not  prevent  a  railroad  company  from  be- 
coming liable  for  consequential  damages  to 
property  inoidentalij  Injured  by  the  coostruo- 
tion  of  its  road  under  legislative  authority  as  in 
case  of  the  diversion  of  surface  water  to  the  in- 
Jury  of  a  neighboring  proprietor. 

(November  17. 1888.) 

APPEAL  b^  defendant  from  a  judjnneot  of 
the  Superior  Court  for  Halifax  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  injuries  to  plain lilTs  land 
by  water  cast  upon  it  because  of  drainage 
ditches  opened  by  defendant    Affirmed. 

The  facts  are  stated  in  the  opinion. 

MenrB.  Thomas  N.  HiU  and  W.  H«  Day» 
for  appellant: 

Surface  water  is  a  "  common  enemy,"  which 
every  landowner  has  a  right  to  fight 

A  private  individual,  occupy ing  the  position 
of  the  railroad  company,  would  not  have  been 
liable  under  the  circumstances  of  this  case, 
and  the  railroad  occupies  the  same  position. 
Bailroads  are  of  immense  benefit  to  the  pub- 
lic, DoUi  as  carriers  of  freight  and  passengers. 

Baleigh  A  Q.  R.  Co,  v.  DatiB,  2  Dev.  £  B. 
451. 

Said  roads  not  only  have  the  right,  but  are 
compellable  to  do  everything  necessiiry  for  the 
proper  construction  and  maintenance  of  their 
roadbeds.  This  being  so,  it  would  seem  that 
if  any  damage  should  ensue  from  the  necessary 
construction  of  a  ditch  or  other  work,  it  would 
be  damnum  absque  injuria  and  not  actionable. 

This  is  not  the  case  of  the  diversion  or  ob- 
struction of  a  natural  or  artificial  channel,  but 
Che  question  is,  whether,  in  order  to  construct 
and  perfect  its  works,  the  defendant  did  not 


have  the  right  to  drain  the  surface  water  out 
of  the  pocoeon  and  from  its  roadbed  into  a 
natural  drain  which  crossed  its  own  land,  not- 
withstanding there  was  an  increase  of  the 
volume  of  water  of  the  branch.  The  road 
crosses  the  branch  and  owns  the  section  of  it 
embraced  in  the  right  of  way. 

StaU  V.  Olen,  62  K  G.  SSi 

When  the  company  acquired  the  land,  It  also 
acquired  every  thmg  essential  to  its  use. 

PrtaooU  V.  WiUiatm,  6  Met  429.  89  Am« 
Dec.  688;  Ang.  Watercourses,  p.  91. 

It  is  not  responsible  for  reasonable  use  of 
property. 

Bamtt  V.  aalMurp  3ffg.  Co.  48  N.  H.  669, 
82  Am.  Dec.  186;  Wood  on  Nuisances,  p. 
21;  iM/nb  V.  ReelamaUon  Dist.  No.  8,  78  OaL 
125,  2  Am.  St  Rep.  776. 

No  one  has  the  right  to  condemn  the  road- 
bed  to  uselessness  or  make  it  a  water-table. 
The  public  character  of  the  road  does  not 
give  it  greater  immunity  in  this  respect  than 
individuals  have,  but  in  this  case  the  right  to 
do  everything  necessary  in  order  to  cultivate 
their  land  is  established.  They  can  cut  fur- 
rows and  drain  for  cultivation,  irrigation  of 
the  land,  etc. 

LivingBton  v.  McDonald,  21  Iowa,  160.  89 
Am.  Dec.  668;  Gregory  v.  BtiBh,  7  West.  Rep. 
169.  64  Mich.  87,  8  Am.  St  Rep.  801;  Anseil, 
Watercourses,  §108;  EUioU  v.  Wiett,  6  l8ch. 
L.  406, 67  Am.  Dec.  756;  Kaufman  v.  GrieB^ 
met,  26  Pa.  407,  67  Am.  Dec.  440:  Latimore 
V.  DaviB,  14  La.  161,  83  Am.  Dec.  581. 

It  was  not  In  the  power  of  the  company  to 
distribute  the  surface  water  over  a  wider  sur- 
face, because  there  was  no  natural  flow  of  it, 
and  its  property  was  confined  to  a  strip  one 
hundred  feet  in  width.  It  was  not  obliged  to 
let  the  water  remain  on  its  land. 

BowUby  V.  Speer,  81  N.  J.  L.  861,  86  Am. 


where  private  property  is  taken  for  public  use, 
and  that  ^^atural  justice  speaks  on  this  point 
where  our  Ck>D8titutioa  is  silent." 

So  in  Crenshaw  y.  Slate  River  Co.,  6  Rand.  (Va.) 
245,  it  is  held  that  the  declaration  in  the  Y irifinla 
Bill  of  Ri^bts  that  the  enjoyment  of  life  and  lib- 
orty  with  the  means  of  aoqulrin^  and  poeseasing 
property  Is  an  inherent  rlirbt,  is  suiflcient  to  pro- 
tect private  property  from  beinir  taken  without 
JuBt  compensation. 

Some  of  the  cases  which  declare  that  there  is  an 
inherent  right  to  compensation  for  property  taken 
by  the  public  also  rest  the  decisions  on  provisions 
of  the  fundamental  law  against  depriving  a  per- 
son of  property  except  by  a  law  of  the  land. 
Young  V.  McKenzie,  8  Kelly  (Ga.i  81;  Pariiam  v.  De- 
<>atur  County  Justices.  9  Ga.  841 ;  Lougbbridge  v. 
Harris,  4S  Gki.  600;  Harness  v.  Chesapeake  &  O. 
Canal  Co.  1  Md.  Ch.  248. 

But  in  South  Carolina  such  provision  as  to  tbe 
law  of  the  land  is  held  ineifectual  to  prevent  tak- 
ing property  for  public  use  without  com peneation. 
Patrick  V.  Cross  Roads  Comrs.  on  Charleston  Nock, 
4  HcCord,  L.  641 ;  State  v.  Dawson,  8  Hill,  L.  100. 

In  South  Carolina  alone  of  all  the  states  of  the 
Union  the  courts  have  upheld  statutes  taking 
private  property  for  pubUc  purpose  without  com- 
pensation. Stark  T.  McGk}wen,  1  Nott  ft  McC  889; 
Patrick  V.  Cross  Roads  Comrs.  on  Charleston  Keck 
and  State  v.  Dawson,  tupra. 

But  in  this  state  tbe  decisions  have  been  subject 
to  much  disapproval.  j 

In  State  v.  Dawson  two  judges  dissented,  while  I 
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in  the  early  case  of  Lindsay  v.  Commissiooers,  fl 
Bay,  88,  the  court  was  equally  divided,  and  in  the 
later  case  of  Louisville,  C.  ft  C  R.  Co.  v.  Chappell, 
1  Rice,  L.  888,  the  doctrine  of  the  earlier  decisions 
seems  to  be  disapproved  although  the  question  is 
not  directly  raised. 

So  in  £!x  parU  Withers,  8  Brev.  88^  the  court  says 
it  is  Qot  necessary  to  decide  the  question,  but  in- 
timates that  such  power  cannoir  or  at  least  ought 
not  to  be  exercised. 

Other  cases  which  have  denied  the  power  to  take 
private  property  for  public  use  without  compen- 
sation although  there  was  no  express  constitu* 
tional  provision  against  it  are  the  following:  Ea 
txirU  Martin,  18  Ark.  198 ;  Cairo  ft  F.  R.  Co.  v.  Turn- 
er,  81  Ark.  497 ;  Re  Mt.  Washington  Road  Co.  85  N. 
H.  184:  Plscataqua  Bridge  Propis.  v.  New  Hamp- 
shire Bridge,  7  N.  H.  85;  Bastman  v.  Amoekeair 
Mfg.  Co.  44  N.  H.  143;  State  v.  Franklin  FaUs  Co.  40 
N.  H.  240;  Bradshaw  v.  Rogers*  20  Johns.  103,  r^ 
versed  on  other  grounds  in  20  Johns.  735 ;  Bona- 
parte V.  Camrlen  ft  A.  R.  Co.  Baldw.  280 ;  Harness  v. 
Chesapeake  ft  O.  Canal  Co.  1  Md.  Ch.  248;  Hamilton 
V.  Annapolis  ft  B.  Ridge  R.  Co.  Id.  167. 

The  same  thing  is  declared  obiUr  in  Henry  v. 
Dubuque  ft  P.  R.  Co.  10  Iowa,  543. 

In  Lougbbridge  v.  Harris.  42  Ga.  6(jO,  the  rule 
that  Just  compensation  must  be  made  for  property 
taken  for  public  use  is  said  to  be  a  doctrine  of  im- 
mutable Justice  and  that  it  comes  as  an  inherit- 
ance of  tbe  common  law  and  forms  a  part  of  our 
social  polity. 

In  Re  Public  Highway  in  Bergen  ft  Hudson 
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Dea  916;  Hoop$r  y.  WiHinson,  15  La.  Add. 
497,  77  Am.  Dec.  194;  Martin  v.  Jett,  12  U. 
601. 89  Am.  Dec.  IdO;  Ang.  Watercourses,  ^  108 
©,  (e)  and  (J). 

Such  a  restriction  would  have  interfered' 
with  "ihe  due  exercise  of  dominion  over  its 
own  soil/'  and  prevented  the  company  from 
improving,  leveling,  or  changing  its  surface. 

Gannon  ▼.  Eargadon,  10  Allen,  106,  87  Am. 
Dec.  625;  Ohio  d  M,  R  Co.  v.  Wachter,  12 
West.  Rep.  812, 128  III.  440,  6  Am.  St.  Sep. 
589. 

The  defendant  had  the  right  to  throw  the 
water  into  the  natural  drain,  and  any  damages 
ensuing  was  damnum  abtgue  it^ria. 

N.  C.  Code,  g  1957,  suhsec.  5. 

One  may  lawfully  drain  his  land  into  a 
natural  watercourse,  even  though  a  lower 
proprietor  is  injured  by  the  increased  flow. 

Cooley,  Torts,  575.  850. 

This  position  is  sustained  by  Waffle  v.  2^ew 
Tork  Cent.  R  Oo.  US  Barb.  421 ;  2  Wood,  Rail- 
way Law,  p.  880;  Porter  v.  Durham,  74  N.  0. 
767;  Raleigh  db  A.  A.  L.  B.  Co.  v.  Wicker,  74 
N.  C.  238;  Rawstron  v.  Tavhr,  11  Exch.  869; 
Wood,  I^uisances,  8,883;  MUler  v.  Laubaeh, 
47  Pa.  154,  86  Am.  Dec  521;  Overton  v.  Sauh 
yer,  46  N.  C.  808;  Earl  v.  De  Hart,  12  N.  J. 
Eq.  280, 72  Am.  Dec.805;  Bauett  v.  SaliAury 
~  1.  Co.  48  N.  H.  569.  82  Am.  Dec.  179. 
Tr.  R.  0«  Barton  for  appellee. 
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Shepherdt  Oh,  J.,  delivered  the  opinion 
of  the  court: 
In  the  case  of  Jenkine  v.  WilmingUm  db  W. 


R  Co.,  110  N.  C.  488,  we  had  occasion  to 
say,  in  respect  to  the  drainage  and  diver- 
sion of  surface  water,  that  a  "  railroad  corn- 
pan  v  enjoys  the  same  privileges  as  any  oUier 
landowner,  but  no  greater,  to  be  exercised 
under  the  same  restrictions  and  qualifica- 
tions, ^  and  that  it  **  has  a  right  to  cut  ditches 
(on  its  right  of  way)  and  conduct  the  sur- 
face water  into  a  natural  watercourse  passing 
through  its  land ;  and  if  this  right  is  exer- 
cised in  good  faith,  and  in  a  reasonable  man- 
ner, for  the  better  adaptation  of  the  land  to 
lawful  and  proper  uses,  no  damages  can  be 
recovered  if  the  lands  of  the  lower  owner 
are  injured."  In  the  opinion  in  tiiat  case  we 
did  not  attempt  to  lay  down  any  precise  rule 
as  to  what  would  be  a  reasonable  exercise  of 
the  privilege,  under  all  possible  circum- 
stances ;  and,  in  confining  ourselves  to  the 
enunciation  of  a  few  general  principles,  we 
but  followed  the  example  of  the  highest 
courts,  both  in  England  and  America.  In- 
deed, it  would  be  impossible  to  anticipate 
the  many  and  varied  phases  in  which  this 
difficult  subject  may  be  presented ;  and  it  is 
believed  that  any  effort  to  do  so  would  be 
attended  with  a  practical  denial  of  justice 
in  many  instances.  We  stated,  however,  tliai 
*'if  the  watercourse  is  inadequate,  and  in- 
jury may  result  to  a  lower  owner,  the  right 
to  cut  such  ditches  must  be  confined  strictly 
to  mere  surface  water, "  and  that  it  would  be 
an  unreasonable  exercise  of  the  right  if  the 
ditches  were  so  constructed  ''as  to  divert  the 
i  surface  water  from  a  direction  in  which,  by 


Counties, »  N.  J.  L.  29B,  it  Is  said:  "Trhe  familiar 
principle  that  private  property  shall  not  be  taken 
for  public  use  without  just  compensation  is  a  dic- 
tate of  natural  Justice.  It  Is  founded  In  natural 
law.  It  has  Its  origin  back  of  political  consti- 
tutions.** The  court  then.  In  speaking  of  the 
peculiar  provision  of  the  New .  Jersey  Constitu- 
tion, which  expressly  excepts  land  taken  for 
public  hiffhways  from  the  prohibition  ajrainst 
takinfr  private  property  without  Just  compensa- 
tion, says  this  apparent  departure  from  bo  clear 
a  principle  of  Justice  had  its  orlirln  in  the  prac- 
tice of  the  proprietor  early  adopted  and  uniform- 
ly adhered  to  of  including  in  every  grant  of 
land  an  allowance  for  highways,  and  that  under 
such  circumstances  the  taking  of  land  for  public 
roads  was  not  a  taking  of  private  property  for 
public  use  wtthln  the  appropriate  sense  of  the 
term. 

This  case  holds  that  the  constitutional  exception 
of  **land**  taken  for  public  roads  does  not  extend 
to  a  turnpike  company's  road  and  improvements 
already  constructed^buttbat  these  must  be  paid  for. 
(See  in  connection  with  this  subject,  the  case  of 
State  v.  Hudson  Co.  Board  of  Chosen  Freeholders, 
ante,  785,  in  which  this  provision  of  Kew  Jersey 
Constitution  is  construed.) 

In  Sinnickson  v.  Johnson,  17  N.  J.  L.  128, 84  Am. 
Dec.  184,  the  court  says  it  seems  to  have  been  con- 
sidered a  settled  principle  of  universal  law  that  the 
right  to  compensation  is  an  incident  to  the  exer- 
ekae  of  eminent  donuUn,  that  the  one  is  so  insepar- 
ably connected  with  the  other  that  they  may  be 
said  to  exist  not  as  separate  and  distinct  principles 
but  as  parts  of  one  and  the  same  principle. 

In  Bonaparte  v.  Camden  ft  A.  R.  Co.,  Baldw.  280, 
Jtidot  Baldwin  says  the  obligation  to  make  Just 
compensation  for  property  taken  by  eminent  do- 
main attaches  to  the  exercise  of  the  power,  even 
though  it  is  not  provided  for  by  the  state  Consti- 
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tution  and  is  not  affected  by  the  United  States 
Constitution. 

In  Bradshaw  v.  Rogers,  20  Johns.  108,  which  was 
reversed  on  other  grounds  in  20  Johns.  TBSw  Acts 
attempting  to  authoriae  the  taking  of  lands  for 
canals  were  held  void  for  lack  of  any  provision  for 
compensation.  The  oourt  did  not  reply  upon  the 
provision  of  the  United  States  Constitution  which 
related  only  to  the  national  government  or  to  the 
recent  amendments  of  the  state  Constitution  whidi 
had  not  yet  become  operative,  but  said  that  these 
were  '*both  declaratory  of  a  great  and  fundamental 
principle  of  government  and  any  law  violating 
that  principle  roust  be  deemed  a  nullity  as  it  is 
airolnst  natural  right  and  Justice.** 

In  Gktfdner  v.  Newburgh  Trustees,  2  Johns.  Ch. 
102, 1 L.  ed.  832,  Chancellor  Kent  says:  **I  am  not 
to  be  understood  as  denying  a  competent  power  in 
the  Legislature  to  take  private  property  for  neces- 
sary or  useful  public  purposes.  .  .  .  But  to  reader 
the  exercise  of  the  power  valid,  a  fair  oompensi^ 
tion  must,  in  all  cases,  be  previously  made.'* 

In  People  v.  Morris,  18  Wend«  82S,  the  opinion  of 
the  court  by  Nelson,  J.,  says:  **It  is  now  consid- 
ered a  universal  and  fundamental  proposition  in 
every  well-regulated  and  properly  administered 
government  whether  embodied  in  a  constitutions^ 
form  or  not,  that  private  property  cannot  be 
taken  for  strictly  private  purposes  at  all  nor  for 
public  purposes  without  Just  compensation.** 

In  Van  Home  v.  Derrance,  2  U.  S.  2  Dall.  SOi  1 
L.  ed.  891,  the  circuit  court  of  the  United  States 
speaking  by  Justice  Patterson  said:  **  The  right  of 
acquiring  and  possessing  property  and  having  it 
protected  is  one  of  the  natural  inherent  and  in« 
alienable  rights  of  man.**  In  this  case,  however, 
the  property  rights  In  question  were  expressly 
protected  by  the  Pennsylvania  Constltutloo. 

In  Calder  v.  Bull,  8  U.  8. 3  Dall.  880, 1 L.  ed.  048, 
Jiistfee  Chase,  of  the  Supreme  Court  of  the  United 
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the  eenenJ  Inclination  of  the  land,  it  nat- 
urally flows."  In  the  present  case  there  was 
abundant  testimony  tending  to  show  tho  ex- 
istence oi  the  qualifying  conditions  Just 
stated,  and  the  charge  of  his  honor  in  this 
respect  is  fully  sustained  by  the  principles 
declared  in  the  decision  to  which  we  have  re- 
ferred. U  his  honor  deviated  at  all  from  these 
principles,  (and  we  are  rather  inclined  to  the 
opinion  that  he  did  in  a  slight  degree, )  it 
was  in  favor  of  the  defendant,  andf  it  can 
therefore  have  no  Just  ground  of  complaint. 
As  we  understand  it,  the  exceptions  most 
seriously  relied  upon  are  addressed  to  the 
refusal  of  the  court  to  give  the  instructions 
prayed  for;  and  these  substantially  involve 
the  proposition  that  inasmuch  as  the  Legisla- 
ture has  authorized  the  defendant  to  construct 
its  road,  it  is  not  liable  to  an  adjacent  pro- 
prietor for  any  damage  incident  to  such  con- 
struction, provided  the  work  is  necessary  and 
is  skillfully  and  carefully  performed.  In 
other  words,  it  is  insisted  (notwithstanding 
our  declaration  to  the  contrary  in  JenkinP 
Case)  that  a  railroad  company,  under  such 
circumstances,  is  entitled  to  greater  privi- 
leges than  an  individual,  and  that  where  the 
latter  would  be  liable  for  a  violation  of  the 
principles  embodied  in  the  maxim,  rie  utere 
tuo  tU  (dienum  nan  IcBdas,  the  former  would 
be  exempt  from  all  responsibility  whatever; 
and  this,  upon  the  theory  that  the  damaee  is 
supposed  to  be  ''consequential,"  for  i^ich 
no  action  can  be  maintained.  In  support  of 
this  view,  it  is  asserted  that  a  railroad  is  for 


the  benefit  of  the  public,  and  that,  in  the- 
very  authority  to  construct  it,  there  Is  an* 
implied  subordination  by  the  Legislature  of 
the  rights  of  individuals.  This  may  all  be 
true  when  compensation  is  provided,  aa- 
where  land  is  actually  condemned  and  taken 
as  a  right  of  law,  but  it  would  be  a  strange 
measure  of  justice  to  require  a  railroad  com- 
pany to  pay  only  for  a  narrow  strip  of  land 
about  50  or  100  feet  in  width,  and  at  the  same 
time  practically  confer  upon  it  the  privilege- 
of  destroying  thousands  of  acres  of  the  land 
of  adjacent  proprietors,  without  either  the 
duty  of  makine  compensation  or  the  liabiliU' 
to  a  common-Taw  action  for  damages.  It 
would  be  of  small  comfort  to  the  ruined  pro- 
prietor to  be  told  that  he  must  bear  his  loss 
for  the  benefit  of  the  public,  and  it  would 
not  be  unnatural  if  he  answered  that  if  the 
public  good  required  the  destruction  of  his 
property  an  enlightened  sense  of  public  Jus- 
tice should  demand  that  he  be  compensated 
for  his  loss.  In  this  he  would  be  sustained 
by  the  words  of  Sir  William  Blackstone,  that 
^the  public  good  is  in  nothing  more  essen- 
tially interested  than  in  the  protection  of 
every  individual's  private  rights."  1  Bl. 
Com.  188. 

It  is  true  that  some  of  the  cases  from  other 
states,  cited  by  the  defendant's  counsel,  ^o 
to  the  oxtraordioary  length  of  sustaining  his 
proposition ;  but  these  are  not  in  accord  with 
the  more  recent  and  better  authorities,  and 
they  are  rapidly  being  submerged  by  the 
steady  and  increasing  current  of  Judicial  de- 


States,  laid  down  the  prinoipal  general  doctrine 
that  an  Aet  of  the  LogtBlature  contrary  to  the  flnt 
great  principleB  of  the  sooJal  oompaot  oannot  be 
considered  a  jrigrhtful  exercise  of  legislative  au- 
thority. The  decision  however  made  no  applica- 
tion of  this  doctrine,  as  the  state  statute  there  in 
question  was  held  valid,  at  least  so  far  as  it  was 
affected  by  the  Federal  CoDgtitution. 

In  Terrett  v.  Taylor,  13  U.  8. 9  Cranch,  43, 8  L.  ed. 
660,  JiKtice  Story  Bays,  in  reference  to  a  claim  that 
a  legislative  grant  is  revocable  in  its  own  nature 
and  held  only  durante  bene  ploolto,  that  such  a 
doctrine  is  utterly  inoonsistent  with  the  great  and 
fundamental  principle  of  republican  government, 
the  right  of  the  citizens  to  the  free  enjoyment  of 
their  property  legally  acquired. 

Again,  in  Wilkinson  v.  Leiand,  27  TJ.  S.  2  Pet. 
SST,  7  L.  ed.  64S,  Ifr.  Juttice  Story  says:  **  In  a  gov- 
ernment profesBing  to  regard  the  great  rights  of 
persooal  liberty  and  of  property  and  which  is  re- 
quired to  legislate  in  subordmatlon  to  the  general 
laws  of  Bngland,  it  wpuld  not  lightly  be  presumed 
that  the  great  principles  of  Magna  Charta  were  to 
be  disregarded,"  also  that  '*  the  fundamental  max- 
ims of  a  free  government  seem  to  require  that  the 
rights  of  personal  liberty  and  private  property 
should  be  held  sacred.** 

In  Ham  v.  Mcdaws,  1  Bay,  00,  it  is  snid  al- 
though plainly  obiter  that  a  statute  aoralnst  the 
plain  and  obvious  principles  of  common  right  is 
void. 

So  m  Oonneotiout  it  Is  expressly  declared  that 
the  power  of  the  Legislature  to  effect  vested  rights 
to  not  unlimited,  although  in  these  cases  the  stat- 
utes questioned  were  not  held  unconstitutional. 
Welch  V.  Wadsworth,  80  Gonn.  140;  Goshen  v. 
Stoclngton,  4  Conn.  800. 

So  m  Powers  v.  Bergen,  6  N.  Y.  858,  it  is  declared 
that  the  Legislature  oannot  take  private  property 
for  private  use. 
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A  legislative  Act  which  takes  away! vested  rights 
is  declared  to  bo  beyond  the  scope  of  legislative  au- 
thority, in  People  v.  Westchester  County  Suprs.  4 
Barb.  64;  Taylor  v.  Porter,  4  Hill,  140. 

In  Benson  v.  New  York,  10  Barb.  228,  It  is  said 
that  the  vested  rights  of  a  oltv  in  property  such  as 
a  ferry  **  rest  not  merely  upon  the  Constitution, 
but  upon  the  great  principles  of  eternal  Justice 
which  lie  at  the  foundation  of  free  government.** 

In  Regents  of  University  V.  Williams,  9  Gill  & 
J.  865^  it  is  held  that  an  Act.  although  in  form  of 
law,  is  unconstitutional  and  void  If  it  in  effect  is  a 
legislative  Judgment  of  dissolution  of  a  corpora- 
tion and  a  transfer  of  its  franchises  and  property 
to  another.  The  court  says:  **To  say  that  the 
Legislature  possesses  the  power  to  pass  capriciously 
or  at  pleasure  a  valid  Act  taking  from  one  hiS' 
property  and  giving  it  to  another  would  be  in  thia 
stato  a  startling  proposition  to  which  the  assent  of 
none  could  be  yielded.** 

There  are  oases,  however,  in  which  it  has  been- 
explicitly  declared  that  a  court  cannot  hold  a  stat^ 
ute  unconstitutional  unless  it  violates  constitu- 
tional provisions.  Such  are  Maxwell  v.  Fulton 
County,  119  Ind.  20,  in  which  the  question  involved* 
was  one  of  trial  by  Jury.  Others  are  Hcddorich  y» 
State,  101  Ind.  IM\  People  v.  Gallagher,  4  Mich.  244,. 
in  which  the  questions  concerned  the  validity  of 
statutes  restricting  the  sales  of  intoxicating  llq» 
uors. 

So  in  Sfaarpless  v.  Philadelphia.  21  Pa.  147, 59  Anu 
Dec.  769,  It  is  said  that  a  court  cannot  hold  an  Act 
unconstitutional  because  it  violates  the  spirit  of 
our  institutions  or  impairs  any  of  those  rights, 
which  it  is  the  object  of  a  free  government  to  pro- 
tect. Here  the  statute  in  question  was  one  author^ 
Izing  a  city  to  nuike  a  subscription  to  a  road  com- 
pany. 

In  Churchman  v.  Martin,  64  Ind.  880,  the  same 
language  substantially  is  nsed.   In  this  case  the 
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cision.  Mr.  Lewis,  in  his  excellent  work  on 
Eminent  Domain,  (sec.  660.)  referring  to 
cases  of  a  similar  character,  remarks  that 
underlying  such  decisions  **is  an  erroneous 
assumption  as  to  the  rights  acquired  by  the 
purchase  or  condemnation  of  property  for 
public  use.  Tliis  assumption  is  that  there 
IS  acquired,  not  only  all  the  ordinary  pro- 
prietary rights  in  the  property  taken,  but 
also  certain  proprietary  rights  which  pertain 
to  the  property  not  talcen.  There  is  no  war- 
rant for  this  assumption,  either  in  reason  or 
authority,  outside  of  the  particular  cases  re- 
ferred to.  There  is  no  reason  why  a  railroad, 
in  purchasing  or  condemning  property  for 
its  use,  should  be  held  to  acquire  anything 
more  tlian  would  be  acquired  by  a  private 
individual  purchasing  the  same  property  for 
tbe  same  use.**  After  si>eaking  of  the  lia- 
bility of  such  a  private  individual  for  any 
actionable  injury  to  the  adjacent  land, 
^either  by  depriving  the  soil  of  its  support, 
by  interfering  with  the  flow  of  runnine 
streams,  or  otherwise,  **  the  author  proceeds : 
**So  with  a  railroad  when  it  acquires  a  right 
of  way  through  a  tract  of  land.  It  becomes 
an  adjoining  proprietor  with  the  owner  of 
the  tract,  with  precisely  the  same  rights  and 
duties  with  respect  to  such  owner  as  though 
the  strip  of  land  had  been  acquired  by  an  in- 
<lividual  for  ordinary  use,  except  the  unqual- 
ified right  of  operating  the  road  in  a  I'eason- 
able  and  proper  manner,  and  so  with  every 
description  of  taking  for  public  use.  In 
Adapting  the  property  taken  to  the  use  pro- 


posed, the  public  or  its  agent  is  subject  to 
the  law  of  adjoining  proprietors,  and  to  tibe 
maxim,  rie  uten,  etc.  If  in  such  adaptation 
the  adjacent  owner's  rights  of  prop^y  are 
violated,  he.  is  entitled  to  compeDsation.  not 
on  the  ground  of  a  want  of  skill  or  diligence 
in  consti'ucting  the  works,  but  because  hia 
constitutional  rights  of  property  have  been 
violated. " 

At  an  early  period  in  our  histofy,  some  o( 
the  constitutions  of  the  states  oontained  no 

Provision  that  private  property  should  not 
e  taken  for  public  use  without  just  com- 
pensation, but  80  repugnant  to  natural  jus- 
tice, as  well  as  to  the  constitutional  princi- 
ples of  the  mother  conntry,  was  the  assertion 
of  the  ri^ht,  that  the  courts  of  these  states 
unhesitating] V  pronounced  against  such  an 
assumption  of  legislative  authority.  Some 
of  them  declared  that  it  was  against  the 
fundamental  principles  of  natural  justice  and 
equity ;  others  rest^  their  decision  upon  the 
ground  that  it  was  in  conflict  with  a  pro- 
vision of  the  Federal  Constitution  upon  the 
subject,  (which,  however,  is  only  a  limi- 
tation upon  the  Federal  government;)  while 
others  reached  the  same  conclusion  upon  the 
more  satisfactory  principle  that  it  was  in- 
hibited by  certain  provisions  of  Magna 
Oharta,  which  had  been  incorporated  into 
their  organic  laws.  All  of  the  states,  how- 
ever, except  North  Carolina,  now  contain  ex- 
press provisions  that  "private  property  shall 
not  be  taken  for  public  use  without  just  com- 
pensation, "  and,  owing  to  the  restricted  in- 


«tatute  Involved  was  one  making  a  provlsloD  in  a 
note  for  attorneys*  fees  invahd. 

In  People  v.  Marshall,  6  111.  078,  it  is  said  as  tbe 
subject  is  one  of  letrislatlve  cog-nizanoe,  the  pow- 
ers of  tbe  Legislature  must  be  considered  plenary 
unless  restricted  by  clear  and  explicit  language. 

In  each  of  these  cases,  however,  the  statute  in- 
volved was  one  which  constituted  an  exorcise  of 
the  police  power  or  related  to  some  other  public 
matter  instead  of  an  arbitrary  enactment  such  as 
the  courts  in  the  other  class  of  cases  were  oonsid- 
<cr{ng. 

But  even  those  courts  which  declare  that  legisla- 
tive authority  is  limited  only  by  tbe  Constitution 
hold  that  a  statute  mitv  be  within  the  inhibitions  of 
the  Constitution  as  well  by  implication  as  by  ex- 
pression. Evansville  v.  State,  4  L.  R.  A.  08, 118  Ind. 
423:  Maynard  v.  Kent  County,  First  Dist.  Canvas- 
sers, 11  L.  R.  A.  333, 84  Mtuh.  228. 

And  constitutional  provisions  are  to  be  con- 
strued with  reference  to  prior  well-known  prac- 
tices and  usages.  Johnston  v.  State,  12  L.  R.  A. 
535,  128  Ind.  16:  State  v.  Noble,  4  L.  R.  A.  101,  118 
Ind.  350. 

In  hiS  great  work  on  Constitutional  Limitations, 
*164.  Judge  Cooley  says:  *'  Nor  can  a  court  declare 
a  statute  unconstitutional  and  void  solely  on  the 
irronnd  of  unjust  and  oppressive  provisions  or  be> 
cause  it  is  supposed  to  violate  the  natural,  social, 
or  political  rights  of  the  citizen,  unless  it  can  be 
shown  that  such  injustice  is  probibited  or  such 
rights  guaranteed  or  protected  by  the  Constitu- 
tion;** also  *173,  that  a  legislative  Act  cannot  be  de- 
clared void  unless  its  oonilict  with  either  a  Federal 
or  state  Constitution  can  be  pointed  out.  But 
Judge  Cooley  docs  not  therefore,  as  has  sometimes 
been  supposed,  assert  that  the  Legislature  has  ab- 
solute and  unlimited  power  except  as  expressly 
restricted  by  the  language  of  the  Constitution. 
In  the  separation  of  govern  mental  powers  among 
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the  different  departments  of  government  be  flndi 
an  impjled  prohibition  against  the  exercise  by  coo 
department  of  the  powers  of  another  by  which 
the  Legislature  is  limited  to  Acts  which  are  of  a 
legislative  character.  He  declares  that  a  legislative 
Act  which  should  undertake  to  make  a  Judge  the 
arbiter  in  his  own  controversies  would  be  void; 
that  taxation  cannot  be  arbitrary  nor  for  purposes 
not  public:  that  the  right  of  locaV  self-govero- 
ment  cannot  be  taken  away,  beoause  all  our  Con- 
stitutions assume  its  contlnuanoe  as  tbe  undoubted 
right  of  the  people  and  as  an  inseparable  incident 
to  republican  government;  and  that  even.ff  there 
was  no  constitutional  prohibition  against  deprivbg 
a  person  of  property  except  by  the  law  of  tbe  land, 
a  legislative  enactment  to  pass  one  man^  property 
over  to  another  would  nevertheless  be  void  either 
l)ecause  it  was  judicial  in  its  nature  or  else  a  mere 
arbitrary  flat.    *'The  maxims  of  Magna  Charts 
and  the  common  law,**  he  says,  *'are  tbe  inter- 
preters of  constitutional  grants  of  power,  and 
those  acts  whioh  by  those  maxims  the  several  do* 
partments  of  government  are  forbidden  to  do  can- 
not be  considered  within  any  grant  or  apportion- 
ment of  power  which  the  people  in  general  tenns 
have  made  to  those  departments.'* 

The  eminent  author  substantially  agrees  with 
the  other  great  judges  whose  words  have  been 
quoted  above  as  to  tbe  refitriottous  on  the  power 
of  Legislatures.  But  he  rejects  the  idea  of  natural 
or  inherent  rights  as  a  test,  and  adopts  Instead 
the  boundary  lino  between  legislative  powers  and 
those  which  are  merely  arbltiary  or  which  belong 
to  other  departments  of  government;  and  he  brin^ 
in  the  maxims  of  Magna  Charta  to  aid  the  test. 
This  leaves  legislatures  supreme  within  the  proper 
scope  of  legislation,  as  the  vaguer  test  of  natural 
rights  might  not,  and  seems  suffloient  to  check  un- 
lawful or  unjust  enoroaohments  on  such  ris-bts  by 
legislative  Acts.  &  A.  B* 
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ierpietatlon  of  the  word  "taken,"  (improp- 
erly, we  think,  applying  it  exclusively  to 
property  actually  condemned),  several  of 
them  have  added  the  words  **  or  damaged, " 
or  language  of  similar  effect.  We  cannot 
ascribe  to  our  lawmakers,  in  authorizing  the 
construction  of  railroads  or  other  corporate 
^vorkB,  the  purpose  of  granting  them  privi- 
ieges  so  violative  of  the  rights  of  the  private 
property  owner,  and  we  feel  assured  Uiat,  in 
conferring  such  privileges,  it  was  intended 
til  at  they  should  be  accompanied  in  their  ex- 
ercise with  the  same  restrictions  and  duties  as 
those  which  are  applicable  to  adjacent  pro- 

f^rietors.  Had  the  Legislature  done  otherwise 
ts  action  would  have  been  contrary  to  the 
principles  of  our  Constitution,  and  therefore 
•of  no  yalidity.  It  is  tnie,  as  is  said  in  State 
V.  Wilion,  107  N.  0.  865,  that  we  have  no 
apeciflc  provision  in  our  fundamental  law 
upon  this  subject ;  but  we  have  the  broad  and 
coiuprehensive  language  of  Ma^na  Oharta: 
'''No  person  ought  to  be  taken,  imprisoned, 
or  disseised  of  his  freehold,  liberties  or  priy- 
ileges,  or  outlawed  or  exiled,  or  in  any  man- 
ner deprived  of  his  life,  liberty,  or  property, 
but  by  the  law  of  the  land.  Declaration 
of  Rights,  §  17.  In  BaUiffh  dk  Q,  R,  Co.  y. 
Davis^  2  Dev.  &  B.  451,  this  provision  was 
referred  to  by  Judge  Qaston,  who  intimated 
that  it  was  "^restrictive  of  the  right  of  the 
public  to  the  use  of  private  property,  and 
impliedly  forbids  it  without  compensation.'' 
In  Gorneltvs  v.  Olen,  52  N.  C.  512,  the  power 
•of  the  Legislature  to  take  property  for  public 
•use  without  compensation  is  expressly  de- 
nied, and  to  the  same  effect  is  State  v.  Olen, 
^2  K.  C.  821,  In  the  latter  case  Judge  Bat- 
tle, in  delivering  the  opinion  of  the  court, 
iLfter  quoting  the  words  of  Judge  Gaston, 
supra,  and  referring  also  to  the  Declaration  of 
Rijchts,  said:  ''Had  the  case  demanded  it, 
we  cannot  doubt  that  the  judges  who  then 
•composed  the  court  would  have  decided  in 
favor  of  the  restriction,  and  in  so  doing  they 
would  have  found  themselves  sustained  by 
similar  decisions  in  many  of  our  sister  states. " 
In  Johnston  v.  Banhin,  70  N.  C.  550,  the  court 
(Rodman,  c7.,)  referred  to  tiie  foregoing  cases 
with  approval,  and  statM  that  the  principle 
had  **  never  been  denied  to  be  a  part  of  the 
law  of  North  Carolina." 

The  cases  which  hold  that  the  use  of  the 
word  ** taken,**  in  constitutional  provision<9 
for  compensation,  excludes  the  common-law, 
and,  indeed,  all  other  remedies  for  the  redress 
of  injuries  to  adjacent  property  not  actually 
condemned  or  purchased  under  circumstances 
where  an  individual  would  be  liable,  are,  in 
our  opinion,  unsupported  by  either  reason  or 
principle.  We  suspect  that  they  were  in- 
fluenced to  a  great  extent  by  English  decis- 
ions upon  statutes  which  either  expressly  or 
by  implication  deprived  the  adjacent  pro- 
prietor of  his  right  to  damages.  The  strength 
of  such  decisions  is  much  wenkened  when  it 
is  considered  that,  while  the  legislation  upon 
which  the^  are  founded  may  be  clearly  in 
«onllict  with  the  constitutional  principles  of 
il^e  English  government,  It  is  nevertheless 
valid  because  of  the  omnipotence  of  parlia- 
ment, and  it  is  therefore  the  duty  of  the 
•courts  to  administer  the  law  as  it  is  enacted. 
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With  us,  however,  these  principles  operate 
as  limitations  upon  the  authority  of  the  liCg- 
islature,  and  when  it  exceeds  such  limits 
its  acts  are  invalid  and  of  no  force  whatever 
Cooley,  Const  Lim.  6.     It  seems  clear  that 
such  legislation  Is  in  conflict  with  the  above- 
mentioned  provision  of  Magna  Charta,  which 
was  considered  broad  enough  by  Blackstone 
and  other  writers,  not  only  to  inhibit  the 
mere  taking  of  property,  but  also  to  protect 
the  owner  in  its  **  free  use  and  enjoyment, 
.     .     .    withoutany  control  or  diminution." 
1   Bl.    Com.    138.     The  word   ** deprived," 
therefore,  as  used  in  our  Constitution,  has 
been  substantially  declared  by  the  great  com- 
mentator to  be  insusceptible  of  such  a  narrow 
and  restricted  meaning.     Even  if  the  word 
were  synonymous  with  "taken,"  the  weight 
of  authority  is  decidedly  against  such  a  con- 
struction.    Without  attempting  to  quote  to 
any  extent  from  the  opinions  of  the  various 
courts,  we  will  reproduce  the  following  lan- 
guage of  the  Supreme  Court  of  the  United 
States  (Jiuttee  Miller)  in  Pumpdly  v.  Qreen 
Bay  dt  M.  Canal  O?.,  80  U.  S.  18  Wall.  1G6, 
20  L.  ed.  557 :    "  It  would  be  a  very  curious 
and  unsatisfactory  result  if,  in  construing  a 
provision  of  constitutional  law  always  under- 
stood to  have  been  adopted  for  the  protection 
and  security  to  the  rights  of  the  individual  as 
against  the  government,  and  which  has  re- 
ceived the  commendation  of  jurists,  states- 
men, and  commentators  as  placing  the  just 
principles  of  the  common  law  on  that  subject 
beyona  the  power  of  ordinary  legislation  to 
change  or  control  them,  it  shall  be  held  that 
if  the  government  refrains  from  the  absolute 
conversion  of  real  property  to  the  uses  of  the 
public  it  can  destroy  its  value  entirely,  can 
inflict  irreparable  and   permanent  injury  to 
any  extent,  can,  in  effect,  subject  it  to  total 
destruction  without  making  any  compensa- 
tion, because,  in  the  narrowest  sense  of  that 
word,  it  is  not- 'taken'  for  the  public  use. 
Such  a  construction  would  pervert  the  consti- 
tutional provision  into  a  restriction  upon  thcr 
rights  of  the  citizen,  as  these  rights  stood  at 
the  common  law,  instead  of  the  government, 
and  make  it  an  authority  for  the  invasion  of 
private  right  under  pretext  of  the  public 
good,  which  had  no  warrant  in  the  laws  or 
practices  of  our  ancestors."    It  will  be  noted 
that  this  was  an  action  of  trespass  for  over- 
flowing   the   plaintiff's    land,    and   it    was 
claim^  that  there  was  no  "taking,"  and  that 
the  damage  was  a  consequential  result  of  a 
work  authorized  by  the  Legislature  of  Wis- 
consin.   The  case  is  therefore  exactly    in 
point. 

In  Eaton  y.  Boetan,  C.  A  M.  K  Co,,  51  N. 
H.  604,  (a  leading  case  which  has  been  recog- 
nized  as  authority  in  many  of  the  states,)  the 
plaintiff  sued  the  defendant  for  damages  for 
cutting  through  a  ridge  in  constructing  its 
road,  whereby  his  lands  were  flooded.  It  was 
conceded  in  the  case  that,  if  the  cutting  had 
been  done  by  a  private  landowner,  he  would 
be  liable.  The  court  said  :  "To  constitute 
a  'taking  of  property, '  it  seems  to  have  some- 
times been  held  necessary  that  there  should 
be  'an  exclusive  appropriation, '  *a  total  as- 
sumption of  possession,*  'a complete  ouster,' 
an  absolute  or  total  conversion  of  the  eutiie 
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propertjT,  'a  taking  che  property  altogether.' 
These  views  seem  to  us  to  be  founded  upon 
a  misconception  of  the  meaning  of  the  term 
'property, '  as  used  in  the  various  state  Con- 
stitutions. In  a  strict  legal  sense,  land  is 
not  'property,  *  but  the  subject  of  property. 
Tlie  term 'property'  .  .  .  denotes  a  right 
over  a  determinate  thing.  'Property'  is  the 
right  of  any  person  to  possess,  use,  cm'oy, 
and  dispose  of  a  thing.  Selden,  J.,  in  Wyne- 
hamer  v.  People,  18  N.  Y.  878 :  1  Bl.  Com. 
188 ;  2  Aust.  Jur.  817.  If  property  in  land 
consists  in  certain  essential  rights,  and  a 
physical  interference  with  the  land  substan- 
tially subverts  one  of  these  rights,  such  in- 
terference 'takes*  pro  tanto  the  owner's  prop- 
erty. .  .  .  The  injury  complained  of  in 
this  case  is  not  a  mere  personal  inconvenience 
or  annoyance  to  the  occupant.  Two  marked 
characteristics  distinguish  this  Injury  from 
that  describe  in  many  other  cases :  Fint, 
it  is  a  physical  injury  to  the  land  itself, — a 
physical  mterference  with  the  rights  of  prop- 
erty; .  .  .  9econdt  it  would  clearly  be 
actionable  if  done  by  a  private  person  with- 
out legislative  authority.  We  think  there 
has  been  a  taking  of  the  plaintiff's  property ; 
that,  as  the  statutes  under  which  the  defend- 
ants acted  make  no  provision  for  the  plain- 
tiff's compensation,  they  afford  no  justifi- 
cation; that  defendants  are  liable  in  this 
action  as  wrongdoers;  and  that  the  ruling 
of  the  court  [thiat  they  are  liable]  was  cor- 
rect. "  The  clearness  and  strength  w  i th  wh ich 
the  above  principles  are  expressed  must  be 
our  excuse  for  such  lengthy  quotations. 
They  represent  the  better  reasoning  upon  the 
subject  and  are  sustained  by  a  considerable 
number  of  authorities  collected  in  Lewis  on 
Emineift  Domain  and  other  works  of  a  simi- 
lar character.  Mills,  Em.  Dom.  184 ;  Cooley, 
Const.  Lim.  670 ;  Arinumd  v.  Green  Bap  d 
M,  Canal  Co,  81  Wis.  816;  Qrand  Rapids 
Boom.  Co,  V.  JarviSy  80  Mich.  808;  Weaver 
V.  Missimppi  A  B.  River  Boom,  Co,  28  Minn. 
684;  Rhodes  v.  Cleveland,  10  Ohio,  159; 
Pettigrew  v.  BcansviUe,  25  Wis.  228,  8  Am. 
Rep.  50 ;  Conniff  v.  San  Francisco,  67  Cal.  45 ; 
Hooker  v.  JNew  Haven  4b  N.  R.  Go.  14  Conn. 
146,  86  Am.  Dec.  477;  Nevins  v.  Peo^-ia,  41 
111.  502,  89  Am.  Dec.  892;  EvansvilU  dt  C. 
R.  Co.  V.  Dick,  9  Ind.  438;  Kemper  v. 
Louisville,  14  Bush,  87 ;  Lee  v.  Ptmbroke  Iron 
Co,  57  Me.  481,  2  Am.  Rep.  59 ;  Old  Colony 
A  F,  River  R.  Co,  v,  Plymouth  County,  14 
Gray,  155 ;  O'Brien  v.  St.  Paul,  25  Minn. 
884,  88  Am.  Rep.  470 ;  Foster  v.  Stafford  Nat, 
Bank,  57  Vt.  128 ;  Lahr  v.  Metropolitan  Elev. 
R,  Co.  104  N.  Y.  268,  6  Cent.  Rep.  871. 

We  are  not  unmindful  of  the  case  of  Meares 
V.  Wilmington  Comrs.,  81 N.  C.  78.  in  which 
there  are  some  expressions  which  seem  to 
support  the  contention  of  the  defendant.  It 
Is  there  stated  that  the  city  would  not  have 
been  liable  for  the  injury  incident  to  the 
ffradin^  of  the  street,  if  the  work  had  been 
aone  wi  th  "  ordi nary  sk il  1  and  caution.  **   The 
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force  of  that  decision  is  broken  by  the  con- 
struction put  upon  it  by  the  court  in  Wri^ 
V.    Wilmington,    92  N.  C.  156,  as  it  seem* 
that,   however  carefully  and  skillfully  the 
excavation  may  have  been  conducted,  the  city 
would  still  have  be^oi  liable  (and,  indeed, 
was  held  liable)  in  failing  to  provide  against 
any  danger  that  might  have  been  foieaeen. 
This  is  not  deemed  by  Mr.  Dillon  (see  quota- 
tion in  the  opinion)   as  consistent  with  th» 
general  priciple  stated,  and  in  Wright's  Cam, 
supra,  it  seems  to  have  been  further  stripped 
of  the  peculiar  significance  for  which  it  ift 
now  urged,  by  the  intimation,  if  not  in  fact 
the  substantial  declaration,  of  the  court  that 
it  is  the  duty  of  the  city  **  to  cause  the  stroeta 
so  to  be  made,  and  with  sufiicient  side  drains 
as  to  remove,  without  injury  to  adjacent  lots, 
such   surface  water  as,  from  experience  and 
knowledge  of  the  post,   may  be  reasonably 
anticipated  to  all  and  may  oe  provided  for.^ 
The  rule  as  thus  applied  would  not  be  in- 
consistent with  the  principle  we  have  laid 
down.     Without    attempting    to    state   the 
principle  as  applicable  between  a  municipal 
corporation  and  its  citizens,  it  is  sufficient  Uy 
say  that  it  is  subject  to  many  modifications 
under  certain   conditions,    and    that   what 
would  be  ^consequential"  damages  as  be- 
tween them,  in  some  instances,  would  be  ac- 
tionable by  a  proprietor  whose  lands  wer» 
adjacent  to  the  city.    Those  who  purchase 
lots  in  a  city  bordering  on  streete  are  sup- 
posed to  calculate  upon  such  damages  as  the 
increasing  population  may  require,  and  there 
are  many  inj[uries  which  are  considered  t» 
have  be^  within  the  contemplation  of  the 
parties  when  the  street  was  eitner  purchased 
or  condemned.    These  considerations,   how- 
ever, are  not  applicable  to  railroads,  or  even 
municipal  corporations,  when  actionable  in- 
jury is  infiict^  by  them  upon  the  lands  of 
adjacent  owners ;  and  the  city  decisions  we 
have  noticed  have  never,   so  far  as  we  are 
aware,   been   judicially  recognized  in  this 
state  as  authority  in  such  cases.     On  the 
contrary,  the  point  now  under  consideration 
seems  never  to  have  been  passed  upon,  and 
the  late  chief  Justice,  in  Salisbury  v.  Western 
K  C,  R.  Co.,  91  N.  C.  490.  considered  it  an 
open  question,  and  **not  free  from  diflSculty.*^ 
In  consideration  of    the   foregoing  reasons 
and  authority,  we  are  of  the  opinion  that  the 
principle  laid  down  in  Jenkinti'  Case  is  cor- 
rect, and  that  the  authority  mnted  to  the 
defendant  to  construct  its  road  does  not  confer 
upon  it  an  immunity   from    liability   for 
damage  infiicted  upon  the  lands  of  adjacent 
proprietors  where  such  damage  would,  under 
the  same  circumstances,  be  actionable  against 
individuals.     We  are  also  of  the  opinion,  a» 
we  have  before  stated,  that,  had  such  im- 
munity been  expressly  granted  by  statute, 
such  legislation  would  have  been  in  conflict 
with  the  Constitution,  and  therefore  void* 
JffirmetL 
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1.  The  Tjegialatnre  hmm  no  power  to 
dlTide  the  elect«»rs  of  the  state  iDto  classes 
and  impose  npon  one  class  burdens  not  borne  by 
all  alike. 

••  A  statute  reqnlrinfl^  a  notiee  to  be 
refplstered  In  the  eount^  clerk's  olllee 
of  a  elaifli  to  be  le^al  voter  as  a  condi- 
tion of  the  rislit  to  vote  hy  every  person  who 
-filnoe  votlnF  has  been  absent  from  the  state  for 
«ix  months  or  leaves  it  with  intent  to  vote  else- 
where, or  has  voted  elsewhere  or  has  not  resided 
«t  least  six  months  within  the  oounty,  is  in  viola- 
tion ol  constitntiooal  provisions  for  a  general 
reiristration  law  and  glvinir  every  male  citizen 
•of  twenty-one  years  of  age  who  has  resided  in 
the  state  six  montha  in  the  township  sixty  days 
«Dd  in  the  ward  or  precinct  thirty  days  immedi- 
ately preoeedinff  the  election  the  rlRht  to  vote, 
«nd  also  providing  that  no  person  shall  lose  his 
reaidenoe  by  reason  ot  his  absence  on  business  of 
the  state  or  of  the  United  States. 

(October  »,  18BC) 

APPEAL  by  defendants  from  a  ludgment  of 
the  Circuit  Court  for  Hendncks  County 
OYerruling  a  demurrer  to  the  complaint  in  an 
action  broui;bt  to  enjoin  the  payment  of  pub- 
lic money  for  regisi ration  blanks  provided  for 
iyy  an  Act  of  the  Legislature.    Affirmed, 

The  facts  are  stat^  in  the  opinion. 

Me»rs.  Cofer  ft  Hadley  and  A,  C. 
Harris  for  appellants. 

Mestrs.  Enoch  G.  Ho|f  ate  and  James  L. 
Clark,  for  appellee: 

Conceding  mat  it  is  within  the  province  of 
the  Legislature  to  prescribe  a  mode  for  ascer- 
taining the  qualification  of  voters,  yet  it  is  not 
within  its  power  to  make  the  qualifications 
broader  or  more  burdensome  than  the  Consti- 
tution provides.  The  qualification  imposed  by 
the  Constitution  cannot  be  added  to  by  the 
Legislature. 

Quinn  y.  State,  86  Ind.  485. 

Residence  is  a  question  of  intention. 

Maddox  v.  State,  82  Ind.  Ill;  CulbertBon  ▼. 
Flo$fd  County  Comre.  62  Ind.  361. 

But  we  find  the  first  provision  of  the  Act  of 
1891  requires  all  persons  *'who  havin/;  been  a 
feaident  of  Indiana,  and  a  qualified  voter  there- 
in at  any  general  election,  shall  have  absented 
himself  from  the  state  for  a  period  of  six 
months,"  to  register  or  be  debarred  the  right  to 
Tote. 

There  is  no  provision  here  for  forced  ab- 
sence, where  the  intention  is  to  return;  no  al- 
lowance for  detention  b^  reason  of  sickness,  or 
business  engagements,  either  at  Lome  or  be- 


yond the  seas,  or  absenco  on  business  of  the 
state  or  the  United  States,  but  every  person 
who  by  press  of  business  or  misfortune,  or 
what  not,  regardless  of  his  intention  to  change 
his  residence,  must  have  the  burden  imposed 
on  him  of  registering  with  the  county  clerk. 
Manifestly  such  a  person  does  not  stand  on  an 
equality  with  other  voters. 

All  regulations  of  an  elective  franchise,  how- 
ever, must  be  reasonable,  uniform,  and  im- 
partial. 

Cooley,  Const.  Urn.  6th  ed.  p.  758. 

Where  the  Constitution  has  conferred  a 
political  right  or  privilege  and  where  the  Con- 
stitution has  not  particularly  designated  the 
manner  in  which  the  right  is  to  be  exercised, 
it  is  clearly  within  the  Just  and  constiiutional 
limits  of  the  legislative  power  to  adopt  any 
reasonable  and  uniform  regulations,  in  regard 
to  the  time  and  mode  of  exercising  that  right, 
which  are  designed  to  secure  and  facilitate  the 
exercise  of  such  right,  in  a  prompt,  orderly, 
and  convenient  manner.  Such  a  construction 
would  afford  no  warrant  for  such  an  exercise 
of  legislative  power  as,  under  the  pretense  and 
color  of  reflating,  should  subvert  or  injuri- 
ously restrain  the  rieht  itself. 

Capen  v.  Foster,  12  Pick.  485,  28  Am.  Dec. 
632. 

Ko  person  shall  be  deemed  to  have  lost  his 
residence  in  the  state  by  reason  of  his  abscDce, 
either  on  business  of  this  state  or  of  the  United 
States. 

Ind.  Const,  art.  2,  §  4;  Morris  v.  PoioeU,  9 
L.  R.  A.  826,  125  Ind.  281. 

Coffey*  J.,  delivered  the  opinion  of  the 
court: 

An  Act  of  the  General  AjBsembly  approved 
March  9,  1891,  Acts  of  1891,  p.  850,  provides 
that  any  person  who,  having  been  a  resident 
of  Indiana  and  a  qualified  voter  therein  at  any 

?;eneral  election,  shall  have  absented  himself 
rom  the  state  for  a  period  of  six  months  or 
more  since  last  so  voting,  or  who  shall  have 
gone  into  any  other  state  or  sovereignty  with 
the  intention  of  voting  therein  since  last  so 
voting,  or  during  any  absence  in  another  state 
or  sovereignty  shall  have  voted  therein  since 
last  so  voting,  and  also  any  person  who  shall 
not  have  been  a  bona  fi(ie  resident  of  the 
county  in  which  he  resides  at  least  six  months 
before  any  election,  shall,  before  being  enti- 
tled to  vote  at  such  election  in  this  state,  regis- 
ter in  the  office  of  the  clerk  of  the  circuit  court 
of  the  county  in  which  he  resides  a  notice  that 
he  claims  to  be  a  legal  voter  in  such  coimty. 
Such  registration  shall  be  made  at  least  fifty- 
nine  days  prior  to  any  such  election,  and  the 
notice  shall  state  such  person's  name,  a^e  and 
place  of  residence,  etc.,  both  at  the  time  of 
registration  and  during  the  period  of  four 
months  prior  thereto,  etc.  On  the  filing  of 
any  such  notice  as  provided  for  by  the  Act,  it 


NoTS.— On  the  subject  of  the  const! tutionnllty  of 
letrishitf  ve  restrlotions  upon  the  riKht  to  vote,  sco 
prior  cases  In  this  series  as  follows:  Attjr-Gren.  v. 
Xtetroit,  7  L.  R.  A.  99,  and  rwtt^  78  Mich.  545;  Friesz- 
ieben  v.  SbRUcroas  (DeL)  8  L.  R.  A.  837.  and  iiote; 
Morris  v.  Powell,  9  L.  B.  A.  S»,  125  Ind.  S81:  Owens- 
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boro  V.  Hickman,  10  L.  R.  A.  2e4.and  note^  12  Ky.  L. 
Rep.  678;  Maynard  v.  Kent  County  Can  vassers  First 
DtBU  11  L.  R.  A.  832,  84  Mioh.  228;  De  Walt  v.  Bart, 
ley,  16  L.  R.  A.  771,  140  Pa.  539;  State  v.  Black  (M. 
J.)  16  L.  R.  A.  769. 


6ee  also  36  L.  R.  A.  129. 
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is  mflde  the  duty  of  the  clerk  to  enter  the 
naiue  euci  residence  of  such  elector  and  the 
date  of  tiling  of  such  notice  in  a  book  fur- 
nished for  such  purpose,  to  be  open  at  all 
times  to  the  inspection  of  the  public,  and  to 
safely  preserve  the  original  notice  and  deliver 
a  certified  copy  of  the  same  to  the  elector  so 
registerinj!;;  and  on  demand  of  any  challenger 
or  member  of  election  board  such  elector  shall 
be  required  to  produce  the  same  before  being 
allowed  to  vote.  Any  violation  of  the  pro- 
visions of  the  Act  is  made  a  felony  punishable 
by  imprisonment  and  disfranchisement. 

Assuming  to  act  under  the  provisions  of 
this  law,  the  clerk  of  the  Henaricks  circuit 
court  purchased  the  blanks  necessary  to  carry 
out  its  requirements,  for  the  cost  of  which  the 
board  of  commissioners  of  that  county  made 
an  allowance.  This  suit  was  instituted  by  the 
appellee  against  the  appellant,  as  the  auditor 
of  the  county,  to  enjoin  him  from  drawing  his 
warrant  on  the  county  treasurer  for  the  pay- 
ment of  the  flllowanoe,  on  the  ground  that  the 
Act  of  the  General  Assembly  above  referred  to 
viol H tea  the  Constitution  of  the  state,  and  is 
therefore  void.  The  circuit  court  overruled  a 
demurrer  to  the  complaint,  and  the  appellant 
failing  and  refusing  to  plead  further,  a  decree 
was  entered  forever  enjoining  the  appellant,  as 
auditor  of  the  county,  from  drawing  his  war- 
rant for  the  payment  of  such  allowance. 

It  is  assiened  as  error  here  that  the  circuit 
court  erred  in  overruling  the  demurrer  of  the 
anpeltant  to  the  complaint.  It  will  be  seen; 
therefore,  that  the  only  question  before  us 
relates  to  the  constitutionality  of  the  law,  the 
main  provisions  of  which  are  set  out  above. 

Section  2,  article  2,  of  the  Constitution  of 
the  stale  defines  the  qualifications  of  the  elect- 
ors of  the  state.  It  provides,  among  other 
things,  that  every  male  citizen  of  the  United 
States  of  the  age  of  twenty-one  years  and 
upwards,  who  shall  have  resided  in  the  state 
durinsr  the  six  months  and  in  the  township 
sixty  days  and  in  the  ward  or  precinct  thirtv 
days  immediately  preceding  the  election,  shall 
be  entitled  to  vote  in  the  township  or  precinct 
where  he  may  reside. 

Section  4,  article  2,  provides  that  **no  per- 
son shall  be  deemed  to  have  lost  his  residence 
in  the  state  by  reason  of  his  absence  either  on 
business  of  this  state  or  of  the  United  States." 
And  section  1,  article  1,  provides  that  '*  all  elec- 
tions shall  be  free  and  equal." 

Section  14,  article  2,  provides  for  a  general 
registration  law. 

It  is  conceded  by  the  attorney-general,  as 
well  as  by  the  other  counsel  for  the  appellant, 
that  under  the  several  constitutional  provisions 
above  referred  to  (he  Act  of  the  General  As- 
sembly now  under  immediate  consideration 
cannot  etand  without  a  modification  of  the 
ruling  of  this  court  in  the  case  of  Morris  v. 
Fomll,  125  Ind.  281,  9  L.  R.  A.  826.  It  is 
claimed  that  the  dissenting  opinion  of  Mitchell, 
«/'.,  in  this  case  expresses  the  rule  by  which  we 
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should  be  governed  fn  determining  the  consti- 
tutionality of  the  law  now  before  us,  bat  after 
a  careful  readinjg;  of  that  able  opinion  we  aie 
still  of  the  opinion  that  it  is  faulty  in  that  it 
ignores  the  insurmountable  objection  that  the 
Legislature  has  no  power  to  divide  the  elecior» 
of  the  state  into  classes  and  impose  upon  one 
class  burdens  not  borne  by  all  alike.     In  the 
opinion  written  by  Olds,  </.,  in  that  case,  ia 
which  all  the   judges  except   Mitchell  con- 
curred, it  was  said:    "Indeed,  it  seems  to  as 
to  be  beyond  controversy  that  if  the  preaeot 
Act  can  be  upheld,  aimed  as  it  is  at  a  daas  of 
traveling  men  and  men  whose  busine^,  either 
of  a  public  or  private  character,  or  ill  health, 
may  take  them  from  the  state  six  months,  and 
persons  who  may  be  required  to  move  from 
one  county  to  another  to  obtain  employment 
within  six  months  preceding  an  election,  and 
impo.<)ing,  as  it  does,  a  burden  upon  thla  cisa 
of  citizens  which  is  imposed  upon  none  other, 
then  the  Legislature  may  enact  a  valid  law 
relating  to  any  class,  designating  them  bj 
nationality,  place  of  birth,  religious  belief, 
professional  or  business  pursuits,  and  requira 
them  and  none  other  to  register." 

So  Elliott,  /.,  in  a  separate  opinion  in  that 
case,  in  speaking  of  the  law  then  under  con- 
sideration, said :  *'  It  violates  the  Constiiutino 
by  assuming  to  classify  voters  into  those  ^bo 
remain  continuously  m  the  state  and  rbow 
who  temporarily  absent  themselv».>8  from  it 
Where  the  Constitution  makes  a  rla5<s{licafinii, 
a  different  one  cannot  be  made  by  the  Le.L<-is1i- 
ture.  Our  Constitution  does  make  a  clii«sitica- 
tion,  for  it  specifically  provides  who  shall  be 
eligible  to  vote.  .  .  .  The  General  As.«emb1y 
has  no  power  to  enact  a  law  operating  through 
a  classification  exclusively  its  own." 

The  law  now  under  consideration  is  aubjeel 
to  most  of  the  constitutional  objections  urged 
against  the  Law  of  1889.  It  assumes  to  classify 
the  voters  of  the  state,  and  to  impose  upon  one 
class  burdens  not  borne  by  the  others.  In- 
deed, it  seems  to  have  been  enacted  in  the 
very  face  of  the  decision  in  the  case  of  Morris 
V.  Powell,  supra. 

But  little  can  be  said  in  addition  to  what 
was  said  in  that  case  in  elaboration  of  the 
objectionable  features  of  this  law.  All  we 
desire  to  add  is  that  it  cannot  be  demonstrated 
by  any  course  of  sound  reasoning  that  an 
election  held  under  a  law  which  imposes  upon 
one  class  of  citizens  burdens  not  borne  by 
others  is  equal.  So  far  as  we  are  informed, 
all  legislation  in  this  state  prior  to  1889,  in- 
tended to  regulate  elections,  was  general  and 
applied  alike' to  all  the  citizens  of  the  state, 
legislation  like  that  we  are  now  considering  iib 
a  departure  from  the  long  established  and 
approved  practice  in  this  state.  It  ia  plainly 
in  conflict  with  our  organic  law,  and  is  fof 
that  reason  void. 

The  court  did  not  err  in  overruling  a  demur- 
rer to  the  complaint  in  this  case. 

Judgment  termed. 


itm. 


NncB  T.  Thomfsoit. 
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Fnmk  H.  NIM8,  Ezr. ,  etc. ,  of  Julia  L.  NIMS, 

Beipt., 

V, 

Ira  THOMPSON,  Appt. 
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1.  Xhrldenee  of  statements  alleged  to 
have  been  made  by  a  man  and  his 
relattves  after  the  time  ot  hjs  alleged  marriage 
to  the  effect  that  it  did  not  take  plaoe^wbich  were 
not  made  in  the  presenoe  of  one  claiming  to  be 
hie  widow,  is  not  admiflsible  in  opposition  to  her 
claim. 

8*   A  flnding  of  maniag^  Is  Justliled 

from  eridenoe  that  a  man  and  woman  left  her 
parent^  house  with  trunks  and  bedding,  he  de- 
claring that  they  were  to  be  married;  that  they 
went  to  an  hotel  where  a  person  whom  the  wo- 
man supposed  to  be  a  minister  appeared  when 
something  was  done  the  exact  nature  of  which 
is  not  shown,  from  which  time  the  parties  live 
and  cohabit  together  as  husband  and  wife,  Ylsit 
the  relatives  of  both  as  such,  and  continue  the 
relation  for  seyeral  years:  and  that  the  woman 
assumed  and  always  went  by  the  man*s  name 
and  bears  an  untarnished  reputation. 

(Ootober  2S,  1882.) 

APPEAL  b^  defendant  from  a  Judgment  of 
the  Circuit  Coart  for  Rock  county  in  favor 
of  plaintiff  in  a  proceeding  ro  establish  her 
claim  as  the  widow  and  only  heir  at  law  of  C. 
C.  Thompson,  deceased.    Affirmed, 

Statement  by  WInslowt  J,: 

This  is  an  appeal  from  a  Judgment  of  the 
circuit  court  of  Rock  county,  adjudging  Julia 
Ij.  Nims,  since  deceased,  to  be  the  widow  and 
only  heir  at  law  of  C.  C.  Thompson,  deceased, 
intestate,  and  assigning  the  resiaue  of  his  estate 
to  her  as  such  widow.  C.  C.  Thompson  died 
s  resident  of  Rock  county  in  July.  1887.  leav- 
faig  no  issue.  He  left  brothers  and  sisters, 
among  them  the  appellant.  His  estate  was  ad- 
ministered in  the  county  court  of  Rock  county, 
end,  after  the  administrator  had  filed  his  final 
account,  Julia  L.  Nims  filed  in  said  court  a 
petition,  claiming  to  be  the  widow  of  the  de- 
ceased, and  that  she  was  married  to  him  in 
June,  1858.  Upon  the  trisl  of  this  issue  in  the 
county  court  it  was  adjudged  that  she  was  such 
widow,  and  upon  appeal  and  trial  of  the  ques- 
tion in  the  circuit  court  the  same  conclusion 
was  reached.  After  judgment  in  the  circuit 
court  Julia  Nims  died,  and  Frank  H.  Nims 
was  duly  appointed  executor  of  her  last  will, 
and  the  action  has  been  revived  in  his  name  as 
executor.  It  appears  that  the  claimant,  Julia 
Nims,  wsB  the  daughter  of  one  Spoor,  a  far- 
mer residing  in  Lyons,  Walworth  county,  Wis., 
and  was  one  of  a  large  family  of  children.  In 
the  winter  of  1857  and   1858  the   deceased 


boarded  at  Spoor's  house,  and  he  became  ac- 
quainted with  the  claimant,  who  was  then 
twenty-three  years  of  age.  Thompson  was 
then  engaged  in  some  capacity  in  the  construc- 
tion of  the  Racine  &  Mississippi  Railroad.  lu 
March,  1858,  he  went  further  west,  and  seema 
to  have  stopped  in  the  vicinity  of  Freeport.  In 
the  latter  parf  of  June.  1858,  he  returned  U> 
Spoor's  house,  and  on  the  morning  of  the  28th 
01  that  mouth  he  and  Julia  left  Si)Oor's  house 
together,  be  statins;  that  they  were  going  to  be 
married.  She  took  some  bedding,  clotliins, 
and  trunks  with  her,  and  seems  to  have  becu 
taken  to  the  railroad  station  in  a  wagon  by 
some  member  of  the  Spoor  family.  They  took 
the  train,  and  stopped  at  Davis.  111.,  thut  night, 
and  went  to  an  hotel.  The  claimant  testified 
that  after  arriving  at  the  hotel  Thompson  went 
out,and  presently  returned  with  a  person  whom 
she  believed  was  a  minister.  The  court  ruled 
out  any  testimony  by  claimant  as  to  what  took 
place  after  this  person  entered  the  room,  and 
no  other  witness  was  produced.  The  claim- 
ant further  testified  that  this  person  staid  in  the 
room  about  half  an  hour;  that  after  that  time 
she  had  always  borne  the  name  of  Mrs. Thomp- 
son; that  they  staid  at  the  hotel  that  night.and 
went  to  Freeport  on  the  next  day.  It  appeared 
by  competent  testimony  that  the  couple  boarded 
near  Freeport  during  the  summer,  living  ap- 
parently as  man  and  wife,  and  being  so  con- 
sidered; that  they  visited  together  at  Spoor** 
house  and  at  the  house  of  Samuel  Thompson, 
a  brother  of  appellant,  apparently  living  and 
being  known  as  husband  and  wife;  that  there- 
after they  boarded  with  one  Young  at  Free- 
port  for  more  thsn  a  year,  being  known  as 
husband  and  wife,  and  apparently  living  aa 
such;  that  some  time  in  1860  the  claimant  went 
home  to  her  father^s  house,  and  staid  about 
two  years,  and  from  there  went  to  Racine, 
where  she  supported  herself  for  years  b^  clerk- 
ing in  a  store.  It  also  appeared  that  for  sev- 
eral years  after  she  went  to  Racine  Thompson 
visited  her  at  intervals,  sometimes  stopping- 
several  days,  on  which  occasions  she  mtro- 
duced  him  as  her  husband,  and  it  appears  that 
they  had  some  correspondence  as  late  as  the 
vear  1808.  Claimant  was  always  known  aa 
Mrs.  Thompson  at  Racine,  and  according  to- 
the  testimony  led  an  exemplary  life.  She  testi- 
fies that  several  vears  before  marrying  Mr. 
Nims  (which  it  appears  was  in  1876)  she  heard 
that  Thompson  was  dead,  and,  believing 
that  such  was  the  fact,  she  married  Nims. 
Thompson  appears  to  have  lived  at  or  in  the 
vicinity  of  Beloit  since  about  1868  up  to  the 
time  of  his  death,  being  there  generally  re- 
garded as  an  unmarried  man.  The  general 
repute  at  and  near  Lyons  was  that  they  were 
married,  though  there  were  some  who  ques- 
tioned it.  It  appeared  by  a  certificate  of  the 
clerk  of  the  county  court  of  Stephenson  coun- 


NOTB.— See  the  following  ease  with  this  as  lllus- 
tratlnir  the  auflloleooy  of  proof  of  marrlaflra 

For  note  on  cohabitation  as  proof  of  marriaffe 
where  it  begins  unlawfully,  see  Collins  v.  Voor- 
liees(N.  J.)  U  L.  R.  A.  864. 

For  noU  on  presumptioDS  flowing  from  marriaire 
ceremony,  see  Megglnson  t.  Megglnson  (Or.)  14  L. 
B.A.610. 
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For  sufliciency  of  proof  of  mairlage  generally^ 
see  White  v.  White,  7  L.  R.  A.  709,  and  note,  S^  Cal. 
427;  arlmm*s  App.  6  L.  K.  A.  717,  and  note;  ISl  Pa. 
190. 

For  validity  of  oommon-law  marriage,  see  State 
V.  Bittick,  11  L.  R.  A.  697,  and  note,  103  Mo.  188;  also* 
on  the  other  side,  Re  McLaughlln*s  Bstate  ( Washj  19 
Ifc  tC»  A.  000. 


See  also  17  L.  R.  A.  848. 
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^j,  n.  (tbe  connty  In  which  Davis  is  situated), 
that  there  was  no  record  of  any  liceiise  being 
issued  for  the  marriage  of  Thompson  and  the 
<i1airoanty  and  that  no  certificate  thereof  was 
on  file. 

Mr.  John  Wlnans,  with  Ife$9r$,  Dun- 
widdle  ft  Goldin*  for  appellant. 

Mr,  £•  Mertont  with  Jfai^i,  Smith  * 
Pierce*  for  respondent. 

Winslow»  /.,  delivered  the  opinion  of  the 
court : 

A  question  is  raised  as  to  the  exclusion  of 
-certain  testimony.  Appellant  offered  to  prove 
that  in  1887Tbomp6on  stated  that  be  had  never 
married  claimant;  also.tbat  Samuel  Tboropson, 
brother  of  the  deceased,  at  one  time  stated  that 
be  did  not  believe  they  were  married.  Tbis 
testimony  was  ruled  out  It  was  not  alleged 
thai  either  statement  was  made  in  presence  of 
the  claimant.  The  rulings  were  unquestion- 
ably right,  upon  very  familiar  principles.  Of 
tbis  same  nature,  also,  was  the  statement  of  Mrs. 
Samuel  Thompson  that  she  came  to  tbe  con- 
'Clusion  that  they  were  not  married,  which  tbe 
4ioun  struck  out.  Appellant's  main  contention 
is  that  the  evidence  is  InsuflBcient  to  prove  a 
marriage  between  Thompson  and  the  claimant. 
Marriage,  under  our  statute,  is  a  civil  contract. 
To  constitute  marriage  there  must  be  an  agree- 
ment between  tbe  parties  that  they  will  bold 
toward  each  other  the  relation  of  husband  and 
wife,  with  tbe  responsibilities  and  duties  which 
^attach  to  that  relation.  WiUtanu  v.  WiUiami, 
46  Wis.  464,  82  Am.  Rep.  732.  This  agree- 
ment is  a  fact  to  be  proven.  It  may  be  proven 
by  circumstantial  evidence,  as  many  other 
facts  are  proven.  In  this  case  there  is  no  direct 
-evidence  that  these  parties  promised  to  assume 
tbe  relations  of  husband  and  wife,  but  the 
circumstances  proven  seem  to  us  veiy  persua- 
sive, and  to  Justify  the  finding  that  there  was 
a  marriage  in  fact.  Tbe  parties  left  the  house 
of  the  claimant's  father  and  mother  apparently 
with  their  full  consent  and  knowleage,  with 
trunks  and  bedding,  be  declaring  that  they 
were  to  be  married.  They  stopp^  tbe  same 
•day  at  an  hotel  A  pjerson  whom  tbe  claimant 
supposed  to  be  a  minister  appears,  something 
is  (ione.the  nature  of  which  the  claimant  is  pre- 
vented from  disclosing, and  from  that  moment 
the  claimant  is  known  and  introduced  as  Mrs. 
Thompson.  From  that  time,  also,  tbe  parties 
live  and  cohabit  together  apparently  as  hus- 
band and  wife,  visit  relatives  of  both, assuming 
to  bear  that  relation  to  each  other,  and  continue 
those  relations  for  several  years.  Then  follows 
a  separation,  tbe  cause  of  which  does  not  ap- 
pear, broken,  however,  hj  occasional  visits,  at 
which  times  tbe  relation  is  always  announced 
when  occasion  calls  for  it.  The  claimant  al- 
ways goes  by  the  name  of  Thompson,  and  al- 
ways bears  an  untarnished  reputation.  We 
lay  down  no  general  rule  as  to  the  amount  of 
proof  necessary  to  establish  a  marriage  in  fact, 
but  tbe  circumstances  proven  here  seem  suffi- 
ciently clear  and  weighty  to  prove  that  a  con- 
tract of  marriage  was  entered  into  between  tbe 
parties  at  the  hotel  in  Davis,  although  no  wit- 
ness relates  the  words  used.  There  was  either 
^a  marriage  contract  made  there  or  else  this 
•union  was  illicit  in  its  inception.    In  view  of  I 
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the  abundantly  proven  good  character  of  tha 
claimant,  we  refuse  to  accept  the  latter  bora 
of  the  dilemma.  There  may  have  been  no  II- 
cense  obtained,  but  this  was  not  essential  to 
make  the  contract  binding  on  the  partiea^  The 
marrii^  to  Nims  in  1878  tends,  uadoubtedly, 
to  weaken  the  inference  to  be  drawn  from  the 
cohabitation  with  Thompson,  but,  under  tbi 
circumstances  here,  it  appearing  that  the  claim- 
ant supposed  Thompaon  to  be  dead,  we  regaid 
it  as  of  little  weight 
Judgment  affirmed. 


Herbert  R  SPENCER,  Apct.^ 

9. 

Martha  POLLOCK  et  dL,  BetpU. 


<- 
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No  ooBimoii-law  marria^pe  to  pgavcn  b/ 
teetlmony  that  a  man  and  vromma 
made  an  aip^eement  to  live  together 
as  man  and  irtfe  followed  by  actual  livtDg 
togetber  under  the  agreement  uDtJl  bis  death, 
where  it  also  appears  tbat  at  the  tiaie  of  the 
Bfirreement  the  woman  bad  a  husband  living  with 
no  belief  on  her  part  tbat  be  was  dead:  that  the 
man  promised  to  take  oare  of  her  if  she  would 
behave  hetsclf;  and  tbat  they  would  get  roarned 
In  tbe  future,  which  they  never  tried  to  do:  and 
tbat  after  his  death  she  made  a  claim  as:ainst  bii 
estate  and  recovered  for  personal  servioea. 

(October  2M8SBJ 

A  PPEAL  by  plaintiff  from  a  judgment  of  tiia 
A.  Circuit  Court  for  Douglas  County  ia 
favor  of  defendants  in  a  proceeding  brought  to 
determine  the  riffht  to  certain  lands  of  whidi 
Jeremiah  C.  TuDis  died  seised  intestate.  AJ- 
firmed. 

Statement  by  Wlnslow*  J.: 

This  was  a  proceeding  commenced  in  tiw 
county  court  of  Douelas  countv,  under  tbe 
provisions  of  chapter  !^6,  Lawa  1881,  to  deter- 
mine the  descent  of  certain  lands  in  said 
county  owned  by  Jeremiah  C.  Tuilis  in  bia 
lifetime,  who  diecl  intestate  at  hia  residence  in 
Cincinnati,  Ohio,  March  9, 1878.  The  appli- 
cation was  made  by  [tbe  appellant,  Spencer, 
who,  by  his  petition  set  up  the  facts  required 
by  sections  2  and  8  of  said  chapter  286c  Ha 
alleged  that  said  deceased  left  a  widow,  Amer- 
ica Tuilis,  and  one  adult  daughter,  Qeoiifria 
Benbouse,  surviving  him,  as  his  heirs  at  law, 
and  tbat  be  (Spencer)  waa  the  grantee  of  said 
widow  and  daughter,  and  the  owner  of  all 
said  lands.  Upon  tbe  bearing  Martha  Pollock 
and  Mary  Ann  Ludlow,  the  respondents,  who 
are  sisters  of  tbe  deceased,  appeared  and  de- 
nied that  Jeremiah  Tuilis  was  married  or  left 
any  issue,  and  claimed  to  be  the  sole  heirs  at 
law  of  deceased.  Upon  this  issue  trial  was 
bad  in  tbe  county  courts  and  upon  appeal  in 
the  circuit  court,  both  oourta  holding  tbat  Je^ 
emiah  Tuilis  was  never  married  to  America, 
and  decreeing  that  the  title  to  the  lands  in 
question  was  in  the  respondents,  Martha  Pol- 


Kora.—See  the  case  next  preoedlDff  and  /iMiCnaii 

thereto. 
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lock  and  Maty  Ann  Ludlow.  Ko  qaestlon  was 
raised  as  to  tbe  residence  or  death  of  Tullis,  or 
bis  ownership  of  the  lands  in  question,  nor  in 
fact  as  to  any  of  the  Jurisdictional  facts  which 
BBUst  exist  to  entitle  the  court  to  entertain  the 
application.  America  Tullis  (so  caDed)  was  a 
quadroon  or  octoroon,  with  whom  Jeremiah 
C.  Tidlis,  who  was  a  'white  man,  lived  and 
•cohabited  from  about  the  year  1861  up  to  the 
time  of  his  death,  in  1878,  and  Georgia  Ben- 
house  was  the  fruit  of  this  cohabitation.  The 
•question  litigated  was  whether  this  union  was 
Uie  union  of  husband  and  wife,  or  simply  the 
tnaintenance  of  illicit  relations.  The  circuit 
court  found  upon  this  question  as  follows: 
"That  America  Tullis  became  the  mother  of 
one  or  more  illegitimate  children  when  quite 
young,  and  thereafter  was  lawfully  married 
to  one  William  Bedman,  in  the  city  of  Cincin- 
nati, aforesaid,  in  1866  or  18&7;  that  she  lived 
with  said  Redman  as  his  wife  for  a  year  or  a 
year  and  a  half;  that  said  Redman  then  left 
Ler  and  went  south,  since  which  time  he  has 
not  been  heard  from;  that,  about  two  years 
after  said  Redman  left  said  America  Tullis, 
relations  of  an  illicit  character  commenced  be- 
tween her  and  Jeremiah  C.  Tullis;  that  such 
relations  continued  for  some  time  when  the 
parties  commenced  living  and  cohabiting  to- 
other as  man  and  wife;  that  no  marriage  cere- 
mony was  performed  between  said  America 
Tullis  and  Jeremiah  G.  Tullis  be  fore  they  com- 
menced living  and  cohabiting  together,  pre- 
tending to  be  man  and  wife;  that  there  is  no 
direct  evidence  or  competent  evidence  in  the 
case  that  they  entered  into  a  matrimonial  con- 
tract; that  it  does  not  clearly  appear,  from  the 
evidence,  at  what  date  the  parties  commenced 
living  together,  pretending  to  be  man  and  wife 
MS  aforesaid,  but  it  was  not  later  than  1861 ;  that 
William  Redman  was  alive  when  bis  wife  and 
Jeremiah  0.  Tullis  commenced  livine  together 
as  aforesaid;  that  said  America  and  J.  0.  Tul- 
lis, without-any  belief  on  their  part  that  Red- 
man was  dead,  but  with  the  knowledge  that 
tie  was  the  lawful  husband  of  said  America, 
commenced  living  together  as  aforesaid,  and 
fio  continued  to  live  and  cohabit  until  March, 
1879,  at  which  time  he  died;  that  as  the  fruit 
of  such  living  and  cohabiting  together,  a 
daughter,  known  in  these  proceedings  as 
deorgiana  Henhouse,  was  born  about  1670; 
and  that  said  America  Tujlis  and  Georgians 
Benhouse,  at  the  time  of  the  filing  of  the  peti- 
tion herein,  resided  at  Cumminffsville,  Ohio; 
that  said  America  Tullis  was  a  colored  woman, 
and  J.  C.  Tullis  was  a  white  man;  that  she 
was  the  mother  of  illegitimate  children  before 
she  married  Redman, Tind  sustained  illicit  re- 
lations with  Tullis  after  she  married  Redman; 
that  she  deliberately,  pursuant  to  some  kind 
of  an  arrangement,  commenced  living  with 
Tullis  and  cohabited  with  him.  when  she  knew 
her  husband  was  alive,  or  had  no  reason  to  be- 
lieve that  he  was  dead,  and  continued  such  re- 
lations without  any  other  contract,  so  far  as 
appears  from  any  direct  evidence  in  the 
case,  up  to  the  time  Tullis  died;  that,  from 
these  facts  and  other  evidence  in  the  case  re- 
lating to  the  general  character  of  America  Tul- 
lis, no  presumption  of  fact  exists  or  can  be 
found  to  support  the  dnim  that  she  wa^  ever 
legally  married  to  said  Jeremiah  C.  Tullis; 
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that  the  circumstances  are  all  consistent  with 
the  theory  that  the  illicit  relations  between  the 
parties,  which  commenced  after  Redman  left 
said  America  Tullis,  continued  to  the  time 
TuUis  died;  that  after  said  Tullis*  death  said 
America  Tullis  and  Georgian  a  Benhouse  com- 
menced some  judicial  proceedings  in  the  courts 
of  Ohio  to  have  their  claim  to  m  the  heirs  of 
said  Jeremiah  0.  Tullis  established,  but  that 
said  proceedings  were  discontinued,  leaving 
the  <}uestion  undetermined;  that  thereafter 
Amenca  Tullis  made  a  claim  against  the  es- 
tate of  said  J.  0.  Tullis  for  domestic  services 
rendered  him  in  his  lifetime,  on  which  claim 
she  recovered  a  considerable  sum  of  money." 
The  appellant  excepted  to  most  of  these  find- 
ings of  fact,  and  appealed  from  Judgment  de- 
creeing that  respondents  were  the  heirs  at  law 
of  Tufiis  and  owners  of  the  lands  in  question. 

Mestrs,  Reed»  Graee*  Bock  ft  Reed» 

for  appellant: 

A  marriage  can  generally  be  proved  by 
showing  that  the  parties  have  held  themselves 
out  as  husband  and  wife,  and  by  general  repu- 
tation founded  on  their  conduct;  the  maxim 
"Semper  prcuumittu  pro  matrimonio"  ap- 
plies. 

1  Bishop,  Mar.  Div.  &  Sep.  77;  Broom, 
Legal  Maxims,  911;  Duncan  v.  Duncan,  10 
Ohio  St.  181;  Cleveland  Law  Record,  p.  29; 
Carmichad  v.  State,  12  Ohio  St.  658. 

The  legal  presumption  as  to  marriage  and 
legitimacy  is  only  to  be  rebutted  by  strong,  dis- 
tinct, Satisfactory  and  conclusive  evidence. 

Broom,  Legal  Maxims,  911,  and  cases  dted 
in  note, 

America  testified  as  follows:  **  I  lived  with 
Redman  about  a  year  and  a  half;  bis  cousin 
had  him  go  south  with  him,  and  he  drafted  in 
the  army,  and  I  have  never  heard  from  him, 
nor  seen  him  since." 

A  presumption  of  death  arises  as  to  one  who 
leaves  his  home  or  place  of  residence,  and  is 
gone  more  than  seven  years,  and  the  burden  of 
proof  devolves  on  the  contesting  party  to  show 
he  is  living. 

1  Greenl.  Ev.  §  41;  Hoyt  ▼.  JVewbM,  45  N, 
J.  L.  219,  46  Am.  Rep.  762;  Bishop,  Mar.  Div. 
&  Sep.  §  950. 

There  is  no  presirmption  that  the  life  con- 
tinued during  the  entire  period,  or  that  it  was 
extinguished  at  any  particular  time  within  it; 
nor  is  the  rule  of  seven  years  absolute.  Any 
circumstances  may  be  shown  creating  a  proba- 
bility that  life  did  not  continue  so  long. 

Bishop.  Mar.  Div.  &  Sep.  §  950. 

In  Naieor  v.  Brockawny,  Rich.  £q.  Oas.  449, 
Chancellor  Harper  holds  that  where  an  ab- 
sentee is  not  heard  from  for  seven  years,  the 
presumption  is  that  he  died  at  the  commence- 
ment of  that  period. 

The  fact  that  Redman  was.  in  the  army 
brought  him  into  contact  with  a  specific  peril 
and  raises  a  presumption  that  he  died  within 
the  seven  years. 

2  Whart.  Ev.  §  1277. 

The  presumption  in  favor  of  the  validity  of 
the  second  marriage  outweighs  the  presump- 
tion of  the  continuance  of  the  first  husband's 
life. 

Johnson  V.  Johnson,  114  Dl.  611,  55  Am. 
Rep.   888;  Rex  v.  Tufyning,  2  Barn.  &  Aid. 
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886;  Taie$  ▼.  Eauiton,  8  Tex.  440;  Bishop, 
Mar.  IMv.  &  Sep.  §  953. 

The  presumption  of  marriage  may  avail  be- 
tween wliite  and  black. 

Bishop,  Mar.  Div.  &  Sep.  g  009,  and  cases 
cited. 

To  sustain  marria/ze  and  the  legitimacy  of 
children  the  courts  will  often  presume  a  pre- 
vious divorce. 

Be  Edward»,  68  Iowa,  481;  Blanehard  ▼. 
Lambert,  43  Iowa,  228,  22  Am.  Rep.  245;  Gar- 
roll  V.  CarrdU,  20  Tex.  781;  Bovlden  v.  Meln- 
tire,  119  Ind.  574. 

Even  if  the  contract  of  marriage  was  illepral, 
for  the  reason  of  certain  legal  impediments, 
the  law  presumes  in  favor  of  innocence  and 
against  immorality,  and  presumes  a  marriage 
occurred  as  soon  as  the  legal  impediment  to  the 
same  was  removed. 

United  States  v.  Eayes,  20  Fed.  Bep.  710; 
J^pm  V.  McDermott,  91  N.  Y.  461;  CavjdUe  v. 
Ferrie,  28  N.  Y.  90;  Blanehard  v.  Lambert,  48 
Iowa,  228,  22  Am.  Rep.  245;  Toungs*  App.  52 
Mich.  592. 

Mr.  Phil.  H,  Perkins,  for  respondents: 

Proof  of  cohabitation  alone  is  not  sufficient 
or  competent  because  this  is  only  too  frequent 
wilbout  marriage. 

West  V.  State,  1  Wis.  200. 

It  is  in  evidence  that  during  the  time  they 
claimed  to  have  lived  in  the  marriage  relation, 
Tullis  sold  land,  but  there  is  no  evidence  that 
she  ever  loined  with  him  in  any  deed.  This 
has  a  tendency  to  negative  the  fact  of  marriage. 

Campbell  v.  Campbell,  L.  R.  1  H.  L.  Sc.  182, 
cited  in  note  to  Wharton  on  Evidence,  §  84; 
Chamberlain  v.  Chamberlain,  71  N.  Y.  428; 
Beading  F.  Ins.  dt  T,  Ofs  App,  4  Cent.  Rep. 
678.  113  Pa.  204. 

To  constitute  marriage  the  contract  mast  be, 
in  substance,  "to  live  together  as  man  and  wife 
under  the  law." 

Stewart,  Mar.  &  Div.  §  85. 

And  it  must  be  mutual. 

Wbart.  Ev.  §  80. 

The  agreement  to  live  together  as  long  as 
America  should  do  **  what  was  right"  was  in- 
sufficient as  a  marriage  contract. 

Stewart,  Mar.  &  Div.  §  85. 

A  written  icstrument  between  a  man  and 
woman  by  which  they  mutually  promise  to 
live  together  as  husband  and  wi^,  as  long  as 
they  can  agree,  does  not  constitute  marriage. 

1  Bishop,  Mar.  Div.  &  Sep.  §  311. 

There  was  never  any  prpperly  executed  con- 
tract of  marriage  in  this  case. 

It  is  not  sufficient  to  agree  to  present  cohabi- 
tation and  a  future  regular  marriage  when 
more  convenient,  or  when  a  ceremony  can  be 
performed. 

Cartwright  v.  McOown,  10  West.  Rep.  589, 
121  111.  388,  2  Am.  St.  Rep.  105;  1  Bishop, 
Mar.  So  Div.  §§  249.  262. 

A  cohabitation,  illicit  in  its  origin,  is  pre- 
sumed to  be  of  that  character  unless  the  con- 
trary be  proved,  and  cannot  be  transformed 
into  matrimony  by  evidence  which  falls  short 
of  establishing  the  fact  of  any  actual  contract 
of  marriage. 

Williams  v.  WiUiams,  46  Wis.  480,  82  Am. 
Rep.  722. 

The  fact  appearing  that  such  party  unlaw- 
fully commenced  the  cohabitation,  would  be 
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strong  evidence  that  he  or  she  would  not  bfsi- 
tate  to  continue  such  unlawful  eondact  tfia 
the  disability  had  been  removed. 

2  Oreenl.  Ev.  p.  473,  noU  B;  Scfaoakr, 
Dom.  Rel.  §  26;  Chamberlain  ▼.  (^mberlain^ 
71  N.  Y.  423. 

Where  at  the  time  of  the  alleged  maTTls|>^ 
applicant  believed  herself  competent  to  marry, 
but  in  fact  was  under  a  disability  rendering  the 
marriage  void,  which  disability  subsequeotlj 
ceased,  proof  of  cohabitation  thereafter,  mu^ 
out  an^  new  marriage  contracted  and  in  reii> 
ance  simply  on  the  validity  of  the  orij^nsl 
mairiage,  is  not  satisfactory  proof  of  a  vidid 
mftrriaf  e 

Collins  r,  CoUins,  80  N.  Y.  1. 

Mere  acknowledgments  of  the  relation  of 
husband  and  wife  made  idly,  or  to  ward  off 
prosecution,  or  to  stifle  inquiry,  or  to  evtds 
social  criticism,  are  of  little  or  no  weighL 

Weit  V.  State,  1  Wis.  186;  Schooler.  Dom. 
Rel.  §  26;  Wolverton  v.  State,  16  Ohio,  178, 
47  Am.  Dec.  878. 

If  the  cohabitation  was  in  its  inception  illicit, 
the  presumption  of  the  innocence  and  morality 
of  the  parties  is  at  once  rebutted  and  overcome; 
and  without  proof  of  a  change  in  their  relation 
to  each  other,  it  will  be  presumed  that  the  con- 
tinuation of  the  connection  is  of  the  same 
diaracter. 

Cartijoright  v.  McGown,  supra;  1  Bishop, 
Mar.  &  Div.  §  506;  Whart.  Ev.  §  1297;  Bea6r 
ing  F,  Ins.  db  T.  Oo^s  App.  4  Cent  Rep.  67d, 
118  Pa.  204. 

Marriage  between  parties,  one  of  whom  ii 
bound  by  an  existing  marriage  tie,  is  void. 

Schouler,  Dom.  Rel.  g  21 ;  1  Bishop,  Mar.Div. 
&  Sep.  ^§  202.  717,  721,  729. 

The  presumption  of  innocence  sometimes 
gives  rise  to  presumption  of  marriage;  but  such 
presumption  is  to  save  the  innocence  of  the 
parties  and  will  not  arise  if  one  of  the  parties 
is  proved  to  be  married  to  some  one  else. 

Stewart,  Mar.  &  Div.  §  126;-  Weinberg  t. 
StaU,  25  Wis.  870;  Cartwright  ▼.  MeOoun, 
supra. 

Winslowt  J.,  delivered  the  opinion  of  the 
court: 

It  seems  plain  to  us  that,  if  the  circuit  cooit 
was  right  in  his  flndine  that  the  relations  be- 
tween Jeremiah  C.  Tullis  and  America  Tullis 
were  illicit  in  their  inception,  the  Judgment 
here  must  be  affirmed.  In  Williams  v.  Wil- 
liams, 46  Wis.  464-480,  this  court  adopted  the 
rule  there  slated  as  follows:  "A  cohabitstion 
illicit  in  its  origin  is  presumed  to  be  of  that 
character,  unless  the  contrary  be  proved,  and 
cannot  be  transformed  into  matrimony  bj 
evidence  which  falls  short  of  establishing  the 
fact  of  an  actual  contract  of  marriage.  Such 
contract  may  be  proved  by  circumstances, 
but  they  must  be  such  as  to  exclude  the  infer- 
ence or  presumption  that  the  former  relation 
continued,  and  satisfactorily  prove  that  it  bad 
been  changed  into  that  of  actual  matrimony 
by  mutual  consent."  An  examination  of  the 
evidence  leads  our  minds  to  the  same  conclusion 
as  that  reached  by  the  circuit  judge,  namely, 
that  the  relations  between  the  iMuties  were 
meretricious  in  their  origin.  The  facts  that 
she  had  borne  four  illegitimate  children  by  her 
master  before  she  was  twenty  years  of  age,. 
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aDd  that  she  was  married  to  Redmao  about 
1856  or  1867,  appear  from  ber  own  testimony. 
It  also  appears  that  Redman  left  her  a  year  or 
two  after  they  were  married.  8 be  also  testi- 
fied that  before  the  war  she  and  Jeremiah  Tul- 
lis  made  an  agreement  to  live  together  as  man 
and  wife,  and  that  they  thereafter  lived  to- 
gether nnder  that  agreement.  From  this  tes- 
timony it  is  claimed  that  a  common- law  mar- 
riajre  is  proven.  Conceding  her  testimony  as 
to  the  Agreement  to  be  competent  (a  point  not 
decided),  it  is  effectually  discredited  by  other 
portions  of  ber  own  testimony.  She  supposed 
tbat  her  husband,  Redman,  was  still  living. 
She  says  she  told  Tullis  about  him,  and  said 
tbat  she  expected  she  would  have  to  get  a  di- 
vorce, but  Tullis  told  her  that  if  a  man  went 
awav  from  his  wife  three  years  she  did  not 
need  a  divorce,  and  that  "if  I  would  behave 
myself  he  would  never  forsake  me."  She 
says:  "We  were  going  to  Michigan,  and  he 
said  we  would  get  married  when  we  got  there. 
We  never  tried  to  get  married  while  we  lived 


here."  Again  she  sajs:  "He  promised  me  if 
I  would  do  what  was  right  he  would  take  care 
of  me,  and  help  me  take  care  of  my  other 
children."  These  statements  point  rather  to 
illicit  cohabitation  than  to  cohaoitation  as  hus- 
band and  wife.  It  also  appears  from  her  own 
testimony  tbat  she  made  a  claim  against  Tul- 
lis' estate  for  household  labor,  washing,  cook- 
ing, ironing,  etc.,  from  and  after  1860,  and 
that  she  received  $1,200  thereon.  Without 
elaborating  upon  the  evidence  further,  it  seems 
sufficient  to  say  that  the  conclusion  forced 
upon  our  minds' is  the  same  as  that  reached 
by  the  circuit  Judge,  namely,  tbat  the  nla- 
tions  between  the  parties  were  illicit  in  tbeir 
inception.  This  view  of  the  case  renders 
further  comment  unnecessary.  There  is  no 
evidence  to  show  that  the  relation  so  com- 
menced was  ever  transformed  into  matrimony. 
No  presumption  of  such  chan^  can  be  in- 
dulged in,  because  America  Tulhs  herself  saya 
they  never  tried  to  get  married* 
Judgment  affirm^ 
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NELSON.  MORRIS  &  CO.,  AppU., 

COLUMBLAlN  iron  works  &  DRY 
DOCK  CO.  of  Baltimore  City. 

( Md ) 

1*    Uiiawom  written  statements  of  liv- 


ing persons  ^ho  miffbt  be  produced  In  court 
as  witnesses  are  not  admissible  to  show  the  value 
of  work  and  materials  to  recover  whlcb  the  ao- 
tion  was  iDstituted. 

8.  A  witness  may  consult  price  lists  to 
refi-esh  his  memorjr  as  to  the  price  of 
certain  articles  therein  listed  where  such 


NOTS.— Price  Usts  as  evidence 

liocal  newspaper  quotations  of  market  prices 
were  held  to  be  admissible  on  tlie  guestlou  of  such 
prices,  in  Peter  v.  Tliickstun,  61  Mich.  580,  also  in 
Terry  v.  MoNlel,  68  Barb.  241. 

In  the  last  case  the  court  said  such  newspaper 
prices  current  were  admissible  on  the  ground  that 
they  were  published  at  the  time  in  a  public  news- 
paper for  public  information.  But  in  Whelan  v. 
Lynch,  00  N.  Y.  469, 19  Am.  Kep.  202.  such  newspa- 
per prices  current  are  held  inadmissible  without 
some  proof  showing  how  or  in  what  manner  they 
were  made  up  or  whether  the  quotations  of  prices 
were  derived  from  actual  sales  or  otherwise.  The 
case  of  Terry  v.  McNiel  Is  commented  on  and  it  is 
said  that  the  report  does  not  show  whether  any 
such  preliminary  evidence  was  furnished  or  not. 

In  QiruCf  t  V.  Manning,  54  Hun,  99,  such  newspa- 
per quotations  were  held  admissible  as  evidence  of 
the  market  price  between  parties  who  had  con- 
tracted with  express  reference  to  such  price,  "Just 
an  thi-  paper  quotes.**  In  that  case  it  was  held  also 
that  as  there  was  no  newspaper  quotation  of  prices 
on  the  day  of  the  aareement.  the  newspaper  quo- 
tations nearest  to  tbat  day  miirht  be  proved. 

In  HenkJe  v.  Smith.  21 111.238,  it  was  proved  that 
defendants  or  tbeir  clerk  had  been  in  the  habit  of 
correcting  the  quotations  of  prices  current  for  a 
newspaper,  and  it  was  held  that  the  newspaper  quo- 
tations were  admissible  against  them. 

In  aeveland  &  T.  R,  Co.  v.  Perkins,  17  Mich.  296, 
and  Siason  v.  aeveland  ft  T.  K.  Co.,  14  Mich.  497,  OO 
Am.  Deo.  262,  witnesses  were  allowed  to  testify  to 
market  prices  in  a  distant  city  on  information  de- 
rived from  newspaper  quotations,  and  it  was  held 
that  the  newspapers  need  not  be  put  in  evidence. 

Bo  witnesses  interested  In  business  hoiises  in  an- 
other city  and  familiar  with  the  market  price  there 
of  certain  articles  may  testify  thereto  although 
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their  knowledge  is  chiefly  derived  from  daily  price 
current  lists  and  returns  of  sales  which  are  daily 
f  urn ished  them  in  the  course  of  business.  Whitney 
V.  Thacher,  117  Mass.  628. 

Likewise  one  dealing  in  an  article  in  a  certain 
market  may  prove  the  price  in  that  market  al- 
though his  knowledge  is  derived  from  his  ooiTe- 
spondents.    Laurent  v.  Vaughn,  80  Vt.  90. 

A  market  report  or  circular  of  prices  publiphed 
by  a  company  in  the  commission  business  is  admis- 
sible against  the  company  in  favor  of  a  person  to 
whom  it  had  been  sent  by  others  with  whom  he  was 
dealing  on  the  question  of  the  market  price  of  an 
article  therein  mentioned,  especially  when  its  cor- 
rectness is  proved  by  the  company's  own  officers. 
Western  Wool  Commission  Co.  v.  Hart  (Tex.)  June 
21, 1892. 

A  printed  price  current  prepared  and  used  by  a 
dealer  and  furnished  in  the  ordinary  course  of  bus- 
iness to  one  who  inquires  as  to  prices  is  admissible 
on  the  question  of  the  market  price  of  articles 
thereon  listed.  Cllquot*8  Champagne  v.  United 
States,  70  U.  8. 8  Wall.  114, 18  L.  ed.  116. 

In  this  case  not  only  a  price  current  thus  fur- 
nished by  the  agent  of  a  pajrty  was  admitted  against 
him  but  also  one  thus  furnished  by  another  dealer. 

A  schedule  of  prices  for  the  services  of  architects 
established  by  the  American  Institute  of  Architects 
in  New  York  City  Is  not  admissible  on  the  question 
of  the  value  of  architects*  services  elsewhere.  Ma- 
son V.  United  States,  4  Ct.  CI.  485. 

Invoices  of  other  shipments  are  admissible  on  the 
question  of  the  market  value  of  a  shipment  of 
goods.    Alfonso  v.  United  States,  2  Story,  421. 

The  price  of  wheat  in  a  certain  place  during  pre- 
vious years  may  be  proved  by  a  witness,  who  knows 
the  prices  only  as  derived  from  the  statements  of 
large  dealers  in  that  place  and  from  his  examina- 
tion of  their  books.    Lush  v.  Druse,  4  Wend.  813. 

RA.R. 
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Bsta  are  rooo^nlied  by  the  trade  as  authoritative 
and  the  items  are  too  namerous  to  be  carried  in 
memorj. 

(October  Term,  1808.) 

APPEAL  by  defeDdants  from  a  Judgment  of 
the  Superior  Court  of  Baltimore  City  in 
favor  of  plaintiffs  in  an  action  brought  to  re- 
cover compensation  for  work  done  and  mate- 
rials furnished  by  it  for  defendant.    Rsvened, 

The  facts  are  stated  in  the  opinion. 

Mesan,  Alfred  S.  Niles  and  Osear 
Wolir»  for  appellants: 

The  defendant  having  proven  what  the  work 
really  was  that  was  done  upon  the  steamer 
Bossmore  by  the  plaintiffs,  offered  to  prove  by 
a  competent  witness  that  they  had,  in  the  reg- 
ular course  of  business,  received  written  pro- 
posals of  competent  firms  to  do  exactly  the 
same  work  for  prices  set  out  in  the  said  pro- 

Sosals,  and  then  offered  these  proposals  in  evi- 
ence. 

Evidence  as  to  what  price  Is  charged  in  the 
regular  course  of  business  for  a  particular 
thmg  is  the  best  evidence  of  what  that  thing  is 
worth. 

Evidence  of  market  value  is  the  price  at 
which  the  commodity  could  have  been  pur- 
chased or  sold  at  the  time  of  delivery. 

2  Rice,  Ev.  p.  1808;  Abbott,  Trial  Ev.  pp.  806, 
807;  CUquofi  Champagne  v.  United  BtaUs,  70 
U.  8.  8  WalL  114,  18  L.  ed.  116:  Fenentein's 
ChamptMue  v.  United  Statee,  70  U.  S.  8  WalL 
146,  18  L.  ed.  121;  Laurent  v.  Vaug?in,  80  Yt. 
90;  Lueh  V.  Dryee,  4  Wend.  817;  Cleveland  d 
T.  E.  Co,  V.  Perkins,  17  Mich.  801. 

Lists  are  evidence,  and  the  best  evidence  of 
market  Drices 

2  Rice,  Ev.  pp.  1807,  1808;  Cliquofe  Cham- 
pagne V.  United  States,  Jxiwrent  v.  Vaughn, 
Lush  V.  Druse,  and  Cleveland  d  T,  B,  Co,  v. 
Perkins,  supra;  Sisson  v.  Cleveland  d  T.  R. 
Co.  14  Mich.  497, 90  Am.  Dec.  252;  Munshorxttr 
V.  StaU,  65  Md.  24. 

Messrs,  Steele*  Semmes  ft  Carey  for  ap- 
pellee. 

Bryan,  J,,  delivered  the  opinion  of  the 
court: 

The  Columbian  Iron  Works  Company  sued 
Nelson,  Morris  &  Co.  for  a  balance  alleged  to 
be  due  for  work  and  materials.  Evidence  was 
offered  tending  to  prove  that  the  work  was 
done  and  the  materials  furnished  by  the  pltiin- 
tiff  at  the  request  of  the  defendants,  and  that 
the  prices  charged  were  reasonable  and  proper. 
The  defendants  offered  to  prove  by  a  com- 
petent witness  that  they  had  shown  the  said 
work  and  materials  to  two  persons  of  knowl- 
edge and  experience,  and  asked  them  what 
their  price  would  be  for  similar  work  and  ma- 
terials, and  that  they  made  estimates  In  writing, 
and  that  such  estimates  were  much  less  than 
the  prices  charged  by  the  plaintiff;  upon  objec- 
tion by  the  plaintiff  the  court  refused  to  admit 
the  estimates  in  evidence  and  the  defendants 
excepted. 

If  the  witnesses  who  made  these  estimates 
had  been  produced  and  sworn,  it  would  have 
been  competent  for  them  to  testify  to  tiie  value 
of  the  work  and  materials;  but  the  inquiry  in 
the  case  was  not  what  the  wit  lesses  would 
have  charged  for  them,  and  it  would  not  have 
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been  admissible  to  prove  this  even  by  thf  vifu 
nesses  themselves  on  the  stand.  The  defrod- 
antswere  responsible  for  what  thewockwai 
fairly  worth;  and  the  usual  price  paid  at  ths 
time  and  place  would  be  evidence  of  this  value, 
but  not  what  two  or  more  persons  would  chirjse 
for  doing  It^  A  question  analogous  to  this  wsi 
decided  in  Chesapeake  d  P.  TsUph^  Co.  r. 
Maekeneie^  74  Md.  60,  where  damages  were 
claimed  for  the  erection  of  a  telegraph  pole  in 
the  footwav  of  the  plaintiff's  premises.  It  wsi 
held  that  it  was  not  competent  to  prove  by 
witnesses  the  amount  which  if  they  owned  the 
property  they  would  give  not  to  liave  the  pole 
placed  where  it  was,  or  the  amount  tber  woold 
give  to  have  it  taken  awav;  or  by  another  wit- 
ness that  he  would  be  willing  to  pay  more  rent 
for  the  property,  if  the  pole  were  removed, 
than  he  would  pay,  if  the  pole  remained.  The 
court  said: 

"  The  true  measure  of  damages  in  sach  a 
case  as  this  is  not  what  a  particular  individual 
would  be  willing  to  chars^e  for  having  the  pole 
put  up  or  remain;  nor  the  amount  some  other 
person  might  consider  the  rental  value  wu 
depreciated  for  the  purposes  of  his  business; 
but  where  the  land  of  the  plaintiff  is  not  taken 
nor  his  soil  actually  invaded,  the  measure  of 
damages,  as  adjudged  in  many  cases,  is,  either, 
first,  tne  extent  to  which  the  rental  or  usable 
value  of  the  particular  property  has  been 
diminished  by  the  trespass  or  injury  complained 
of  (Baltimore  d  Ohio  R.  Go,  v.  &^,  67  Md. 
41;  Wood  V.  State,  06  Md.  61);  or  secondly,  the 
difference  in  the  value  of  the  property  before 
the  construction  of  the  pole,  and  its  value 
afterwards,  if  the  depreciation  in  value  has 
been  caused  by  the  erection  and  maintenance 
of  ti^e  pole.  Shepherd  v.  Baltimore  d  Ohio  R 
Co.  ISO  U.  S.  426,  82  L.  ed.  970."  No  reasoo 
was  shown  why  the  persons  who  made  the 
estimates  were  not  produced  to  testify  as  wit- 
nesses. The  evidence  offered  was  clearly  hear- 
say; it  was  an  attempt  to  show  that  two  per- 
sons had  made  certain  statements  in  writing. 
We  have  no  purpose  to  criticise  or  review  the 
cases  which  were  cited  in  the  argument  from 
other  jurisdictions.  We  are  content  to  say 
that  this  evidence  is  not  admissible  under  the 
law  of  Maryland.  We  have  held  that  entries 
made  in  the  regular  course  of  business,  where 
the  person  maldng  them  had  at  the  time  no  in- 
terest in  stating  an  untruth  are  admissible  after 
his  death;  and  the  principle  has  been  extended 
to  the  case  where  he  has  become  insane;  and 
in  Reynolds  v.  Manning,  16  Md.  610,  it  was 
applied  to  the  case  of  a  clerk  who  was  a 
foreigner,  and  who  had  gone  to  Australia,  and 
had  not  been  hesjd  of  for  more  than  three 
years. 

We  have  acknowledged  and  applied  the  rule 
of  evidence  declared  in  Price  v.  EaH  of  Tofr- 
rington,  1  Salk.  285,  and  have  accepted  the 
inferences  lustlydeducible  from  the  principles 
of  that  celebrated  case.  The  occasion  on 
which  these  estimates  were  made  arose  in  the 
ordinary  transactions  of  ordinary  business;  and 
under  such  circumstances,  whatever  the  law 
may  be  elsewhere,  we  cannot  consent  to  admit 
in  evidence  the  unsworn  statements  of  living 
persons  who  mifht  be  produced  in  court  as 
witnesses.  The  defendants  produced  two  com- 
petent witnesses  who  testified  that  they  had 
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been  in  the  hardware  DusiDeas  for  many  years, 
and  bad  during  all  that  time  dealt  in  articles 
of  hardware,  such  as  those  furnished  in  this 
case.  They  were  then  asked  to  state  what  was 
the  fair  retail  price  of  certain  of  these  articles; 
and  they  replied  that  they  could  not  do  so 
without  consulting  the  '*  Lists;"  they  said  that 
these  lists  were  schedules  of  prices  ilxed  by  a 
convention  of  dealers  from  year  to  Tear.  That 
upon  these  list  prices  there  was  a  discount  also 
fixed  by  said  convention,  and  that  these  prices 
were  the  established  prices  in  the  trade.  That 
there  were  so  many  articles  each  difFeriug 
sii^Uy  both  in  the  article  itself  and  in  its 
price,  from  all  the  others,  that  it  was  impos- 
sible for  any  man  to  carry  tbe  prices  of  all 
those  articles  in  his  mind.  That  when  a  cus- 
tomer came  into  their  stores  to  buy  any  of  these 
articles  they  would  in  most  instances  consult 
the  said  lists  before  telling  the  price.  That 
they  hsd  these  lists  with  them,  and  could  tell 
the  exact  price  by  referring  to  said  lists. 

The  counsel  for  defendants  told  the  witnesses 
to  look  at  the  lists,  and  answer  tbe  question ; 
but  the  plaintiff's  counsel  objected,  and  the 
court  refused  to  allow  the  witnesses  to  look  at 
the  lists,  but  allowed  them  to  answer  the  ques- 
tion as  well  as  they  were  able  from  tbeir  own 
knowledge  and  memory.  The  defendants  ex- 
cepted. The  witnesses  having  testified  that 
the  prices  mentioned  in  these  lists  were  the 
established  prices  in  the  hardware  trade,  and 
that  it  was  impossible  for  any  man  to  carry 
them  in  his  mind  because  of  their  number  and 
the  many  slight  differences  in  the  articles  and 
their  prices,  uieir  testimony  tended  to  authenti- 
cate the  lists  and  to  show  a  seeming  necessity 
for  admitting  them  in  evidence.   According  to 


the  testimony,  these  lists  were  promulgated  by 
an  authority  which  the  dealers  in  hardware 
recognized  and  obeved.  They  contained  the 
rule  or  standard  which  definitely  determined 
the  prices  at  which  hardware  was  sold .  There 
could  therefore  be  no  more  certain  way  of  as- 
certaining these  prices  than  to  examine  the 
lists.  The  witnesses  testified  to  their  correct- 
ness, and  they  ought  to  have  been  aUowed  to 
refresh  their  memories  by  examining  them,  and 
to  give  their  testimony  by  their  aid. 

The  work  was  done  on  the  steamship  Ross- 
more  which  belonged  to  the  defendants  and 
the  materials  were  used  in  the  prosecution  of 
the  work.  The  plaintiff  followed  the  busi- 
ness of  building  and  repairing  ships  and  it  was 
suggested  in  argument  as  a  reason  why  this 
evidence  should  not  be  admitted  that  u  was 
not  competent  to  prove  that  the  prices  charged 
for  hardware  were  excessive  except  by  persons 
in  the  same  line  of  business  as  the  plaiutiff; 
that  his  right  to  recover  could  not  be  defeated, 
if  his  prices  were  about  the  same  as  those 
charged  by  others  in  his  line  of  business.  The 
question  was  whether  the  materials  were 
charged  at  prices  exceeding  their  vidue  and 
any  evidence  was  competent  which  tended  to 
prove  their  value.  If  there  were  any  facts 
which  would  show  that  these  materials  were 
of  greater  value  when  furnished  by  (he  plain- 
tiff  under  the  circumstances  of  this  case,  than 
they  would  have  been  if  purchased  from  hard- 
ware dealers,  the  plaintiff  had  the  right  to 
prove  these  facts  in  evidence. 

For  error  in  the  second  exception,  the  Judg- 
ment must  be  reversed. 

Bever§ed  and  new  triaL 
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Richard  RAMSEY.  Appi., 

V, 

PEOPLE  of  the  State  of  Illinois. 

i.  statute  requiring  the  wmges  of  ooal 
miners  if  ba«ed  on  the  quantity-  of  coal 
mined  to  be  eompnted  on  the  whole 
qnanttty  mined  before  it  is  reduced  by  toreen- 
ing  or  any  other  device,  and  providing  that  all 
ooal  shall  be  weighed  in  the  oars  before  beinir 
dumped  into  screens  or  chutes  Is  uncoDstltutiODal 
as  an  attempt  to  take  away  without  due  process 
of  law  the  property  riffht  of  oontractlnff  In  re- 
spect to  such  waires. 

(October  81,  IWS.) 


APPEAL  by  defendant  from  a  Judgment  of 
the   Grundy  County  Court   convicting 
him  of  a  violation  of  the  statute  regulating 
tbe  weighing  of  coal  aa  it  comes  from  the 
mines.     Reversed, 
The  facts  are  stated  in  the  opinion. 
Jifr.  Oeori^e  S.  House  for  appellant. 
Mr,  William  MoonejTt  with   Mr,  S.  0« 
Stonifh,  Staters  Atty,,  for  the  People. 

Bailey*  Ch,  J.,  delivered  the  opinion  of  the 
court: 

This  was  a  criminal  prosecution,  commenced 
before  a  justice  of  the  peace  of  Grundy  county, 
against  Richard  Ramsey,  for  a  violation  of  the 
provisions  of  the  **  Act  to  Provide  for  the 
Weighing  in  Gross  of  Coal  Hoisted  at  Mines," 


Non.— The  constitutionality  of  statutes  restrict- 
taur  the  freedom  of  contract  between  master  and 
servant  Is  at  present  a  subject  of  some  uncertainty 
as  well  as  great  interest 

In  connection  with  this  case,  attention  Is  called 
to  the  Rhode  Island  case  next  following.  Also  to 
the  West  V irprinia  case  of  Peel  Splint  Coal  Co.  v. 
State,  anUt  38S.  as  well  as  to  the  Massachusetts  case 
of  Com.  V.  Perry  (Ifass.)  14  L.  R.  A.  825,  and  the 
note  thereto  appended  on  the  subject  of  statutory 
restrictions  upon  contracts  between  master  and 
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servant.  The  recent  case  of  State  v.  Loomis  (Mo.> 
Oct.  10,  1882,  in  which  a  statute  probibitlnff  the 
frivioff  of  orders  unless  redeemable  in  money  for 
wages  of  employ^  of  mining  and  manufacturing 
corporations  was  held  valid,  would  have  been 
published  in  connection  with  these  cases  except 
for  the  fact  that  the  division  of  the  Missouri  Bu» 
preme  Court  which  rendered  tbe  decision  trans* 
fened  tbe  case  on  its  own  motion  to  the  conrt  in 
bane.  The  decision  m  that  case  will  be  inoluded 
in  this  series  when  it  becomes  ihiaL 


tSee  also  17  L.  R.  A.  856;  22  L.  R.   A.  340. 
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approved  June  10,  1891.  The  oomplaiDt, 
wbich  was  sworn  to  by  Thomas  McOuire,  set 
forth,  in  substance,  that  on  the  13th  day  of 
November,  1891,  the  Braceville  Coal  Company 
was  a  corporation  engaged  in  said  county  in 
the  business  of  mining  coal,  and  that  the  em- 
ployes and  miners  of  said  corporation,  being 
many,  were  then  and  there  paid  by  said  corpo- 
ration upon  the  basis  of  the  quantity  of  coal 
which  each  mined  and  delivered  to  said  corpo- 
ration; that  said  Thomas  McGuire  was  then 
and  there  one  of  said  emplov^s  and  miners  of 
said  corporation,  and  was  then  and  there  paid 
by  said  corporation  upon  the  basis  of  the 
quantity  of  coal  which  he  mined  and  delivered 
to  said  corporation;  that  said  Richard  Ramoey 
was  then  and  there  an  a^ent  and  superintend- 
ent of  said  corporation  In  the  prosecution  of 
said  mining  business,  and  that  he,  said  Ramsey, 
as  such  agent  and  Muperintendent,  then  and 
there  unlawf ulljr  took  &on\  said  McGuire  por- 
tions of  coal  mined  by  him  as  employ^  and 
miner  as  aforesaid,  by  a  process  of  screening, 
and  without  f  uDy  accounting  for  and  crediting 
said  portions  to  said  McGuire,  he.  said  Mc- 
Guire, being  the  employ^  and  miner  from 
whose  output  such  portions  were  screened  and 
taken;  and  that  said  Ramsey  then  and  there 
failed  and  refused  and  did  not  weigh  in  pit 
cars  all  coal  mined  by  said  McGuire,  as  em- 
ploye and  miner  aforesaid,  but  dumped  all  of 
said  coal  into  screens  and  chutes  before  weigh- 
ing the  same,  contrary  to  the  statute  in  such 
case  made  and  provided.  On  trial  before  the 
justice  of  the  peace,  the  defendant  was  found 
guilty,  and  sentenced  to  pay  a  fine  of  $50  and 
costs.  On  appeal  to  the  county  court,  a  trial 
was  had  de  runOt  resulting  in  the  conviction  of 
the  defendant,  and  the  imposition  of  the  same 
fine  as  in  the  court  below.  To  reverse  the 
judgment  of  the  county  court,  the  defendant 
now  brings  the  record  to  this  court. 

The  statute,  for  a  violation  of  which  said 
conviction  was  had,  is  as  follows:  ''Section 
1.  Be  it  enacted  by  the  people  of  the  state  of 
Illinois,  represented  bv  the  General  Aasembly, 
that  it  shall  be  unlawful  for  any  owner,  agent, 
or  operator  of  any  coal  mine,  whose  mmers 
are  paid  upon  the  basis  of  the  quantity  of  coal 
which  each  shall  mine  and  deliver  to  said  em- 
ployer, to  take  any  portion  of  the  same  by  any 
process  of  screening,  or  by  any  other  device, 
without  fully  accounting  for  and  crediting  the 
same  to  the  miner  from  whose  output  such 
portion  is  screened  or  taken.  Sec.  2.  That  all 
coal  shall  be  weighed  in  the  pit  cars  before 
being  dumped  into  screens  or  chutes,~two 
thousand  pounds  to  the  ton.  A  correct  record 
shall  be  kept  of  the  weight  of  each  miner's 
car,  which  record  shall  hn  kept  open  at  all 
reasonable  times  for  the  inspection  of  all  min- 
ers or  others  pecuniarily  interested  in  the 
product  of  such  mine.  The  person  authorized 
to  weigh  the  coal  and  keep  such  record  shall, 
before  entering  upon  his  duties,  make  and  sub 
scribe  to  an  oath  before  some  magistrate  or 
other  officer  authorized  to  administer  oaths 
that  he  will  accurately  weigh,  and  carefully 
keep  a  true  record  of  coal  delivered  from  mines. 
This  oath  shall  be  kept  conspicuously  posted 
at  the  place  of  weighing.  Sec.  8.  Any  ^rson, 
owner,  or  agent  operating  a  coal  mine  in  this 
state,  who  shall  fail  to  comply  with  the  pro- 
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visions  of  this  Act,  shall  be  fined  for  the  fiist 
offense  not  less  than  twenty-five  dollars,  ($25,) 
nor  more  than  fifty  dollars,  ($50;)  for  the 
second  offense  not  less  than  one  hundred  dol- 
lars, ($100,)  nor  more  than  two  hundred  dol- 
lars, ($200;)  and  for  the  third  offense  be  im- 
prisoned in  the  county  jail  not  less  than  six 
months,  nor  more  than  one  year."  Rev.  Stat 
1891 ,  chap.  98,  §§  26-28.  It  is  not  disputed  that, 
if  this  statute  is  held  to  be  constitutional  and 
valid,  the  evidence  is  sufficient  to  warrant  the 
conviction  of  the  defendant.  The  validity  of 
said  statute  is  therefore  the  only  question  pre- 
sented for  our  consideration. 

It  seems  to  have  been  the  practice  of  the 
Braceville  Coal  Company,  on  employing  its 
miners,  to  require  them  to  enter  into  written 
contracts  as  to  the  period  and  'terms  of  their 
service,  their  duties  and  compensation,  and 
that,  when  McGuire,  the  complaining  witness, 
enteted  the  company's  service,  a  contract  in 
the  usual  form  was  execi^ted  by  him  and  the 
company,  under  their  respective  hands  and 
seals.  By  that  contract  McGuire,  as  a  party 
of  tbe  second  part,  agreed  to  enterthe  employ- 
ment of  the  company,  party  of  tbe  first  part, 
as  a  miner  of  coal,  to  commence  November  3, 
1891,  and  continue  therein  until  June  1. 1893, 
and  to  abide  by,  observe,  and  adhere  to  tbe 
rules  of  the  company  adopted  for  the  Irefula- 
tion  of  mining  and  other  employment  about 
its  coal  mines  and  property.  The  contract 
prescribed  with  considerable  minuteness  the 
duties  of  McGuire  as  a  miner  of  coal,  and  the 
mode  of  their  performance,  and  contained,  in 
respect  to  his  compensation,  the  following  pro- 
visions: "The  said  party  of  the  first  part 
agrees  to  pay  said  party  of  the  second  part  for 
each  ton  of  screened  coal  mined  b^  him  and 
delivered  on  pit  cars  to  the  face  of  the  room 
where  the  same  is  mined,  all  coal  to  be  weighed 
after  passing  over  the  screens,  the  bars  of 
which  shall  De  seven  eighths  of  an  inch  apart, 
as  nearly  as  possible,  providing  that  any  ac^ 
cidental  widening  or  changing  of  the  width 
between  said  screen  bars  shall  not  be  construed 
to  mean  or  constitute  an  excuse  or  plea  for  or 
a  violation  or  abrogation  of  this  contract. 
Said  screens  shall  not  exceed  four  and  one-half 
feet  in  width,  and  the  screen  bars  shall  not 
exceed  ten  feet  in  length, — as  follows,  les  all 
deductions,  set-offs,  and  counterclaims  due  at 
date  of  payments,  viz.:  For  mining,  72^  cents 
per  ton  from  date  to  November  1,  1891,  and 
eighty  cents  per  ton  from  November  1, 1891, 
to  May  1,  1892,  and  (72^)  cents  per  ton  for 
month  of  May,  1892;  and  the  further  sum  of 
fifteen  cents  per  ton  for  brushing  and  keeping 
his  room  and  roadway  in  good  working  order, 
— four  feet  high  to  first  parting:  provided, 
however,  should  the  distance  to  the  first  part- 
ing exceed  seventy-five  yards,  then  in  that  case 
to  a  point  seventy-five  yards'  distance  from  the 
face  of  the  coal,  that  party  of  the  fir^t  part 
will  keep  this  part  of  the  road  the  same  height, 
—four  feet  to  the  main  road."  The  evidence 
is  that  the  defendant,  as  superintendent  and 
agent  of  the  company,  weighed  the  coal  mined 
by  McGuire  after  it  was  screened,  as  provided 
in  the  contract,  and  paid  him  as  stipulated 
therein,  that  which  was  separated  from  the 
coal  in  screening  not  being  accounted  for. 

In  the  recent  case  of  Fhfrer  ▼.  F$ople  (DL) 
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16  L.  R  A.  493,  Tve  bad  occasion  to  consider 
another  statute  passed  by  the  same  Legislature 
and  iufolving,  in  the  main,  tbe  same  consti- 
tutional principles  as  tbe  one  now  before  us, 
and  reached  the  conclusion  that  tbe  statute  in 
question  in  that  case  is  unconstitutional  and 
void.  That  statute  made  it  unlawful  for  any 
person,  company,  corporation,  or  association 
engaged  in  any  mining  or  manufacturing 
business  to  engage  in,  or  be  interested,  either 
directly  or  indirectly,  in,  the  keeping  of  a  truck 
store,  or  tbe  control! iog  of  any  store,  shop,  or 
scheme  for  tbe  furnishing  of  supplies,  tools, 
clothing,  provisions,  or  groceries  to  his,  its,  or 
their  emploT^s,  while  engaged  in  mining  or 
manufacturmg.  We  held  that  said  statute 
^as  a  prohibition,  not  only  upon  tbe  employer 
engaged  in  mining  or  manufacturing,  but  also 
upon  his  employe,  and  took  from  both  the 
right  and  liberty  belonging  to  all  other  mem- 
bers of  the  community  to  enter  iDto  such  con- 
tracts, not  contrary  to  public  policy,  as  they 
may  see  fit;  that  tbe  Legislature  had  no  power 
to  deprive  one  class  of  persons  of  privileges 
allowed  to  other  persons  under  like  conditions; 
that  the  privilege  of  contracting  is  both  a  lib- 
erty and  a  property  right,  protected  by  that 
proyision  of  the  Coostitution  which  guarantees 
that  no  person  shall  be  deprived  of  bis  liberty 
or  property  without  due  process  of  law;  and 
that  if  one  person  is  denied  the  right  to  con- 
tract and  acquire  property  in  the  manner  which 
be  has  hitherto  enjoyea  under  the  law,  and 
which  is  still  allowed  to  other  members  of  the 
community,  he  is  deprived  of  both  lit>erty  and 
property,  to  the  extent  that  he  is  thus  de- 
prived of  the  right  of  contract.  We  are  of  the 
opinion  that  the  same  rule,  in  substance,  laid 
down  in  tbe  Frorer  Case,  applies  here,  and  we 
need  therefore  do  little  more  than  refer  to 
what  is  said  in  the  opinion  in  that  case.  The 
statute  now  before  us,  in  like  manner  with  the 
one  under  consideration  there,  attempts  to 
take  from  both  employer  and  employ^,  en- 
gaged in  the  mining  business,  the  right  and 
power  of  fixing  by  contract  tbe  manner  in 
which  such  wages  are  to  be  ascertained.  Tbe 
statute  makes  it  imperative,  where  the  miner  is 
paid  on  tbe  basis  of  the  amount  of  coal  mined, 
whatever  may  be  the  wishes  or  interests  of 
tbe  parties,  that  the  coal  shall  be  weighed  on 
tbe  pit  cars  before  being  screened,  and  that  tbe 
compensation  shall  be  computed  upon  the 
weight  of  the  unscreened  coal.  In  all  other 
kinds  of  business  involving  tbe  employment 
of  labor  the  employer  and  employ^  are  left 
free  to  fix  l^  contract  the  amount  of  wages  to 
be  paid,  and  the  mode  in  which  such  wages 
shall  be  ascertained  and  computed.  This  is 
justly  regarded  as  a  very  important  right, 
yi tally  affecting  the  interests  of  both  parties. 
To  the  extent  to  which  it  is  abridged,  a  prop- 
erty right  is  taken  away.    There  is  nothing  m 
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the  business  of  coal  mining  which  renden 
either  the  employer  or  employe  less  capa* 
ble  of  contracting  in  respect  to  wages  than  in 
any  of  the  other  numerous  branches  of  busi- 
ness in  which  laborers  are  employed  under 
analogous  conditions.  There  is  no  difference^ 
at  least  in  kind,  so  far  as  this  matter  is  con- 
cerned, between  coal  mining,  on  the  one  hand, 
and  other  varieties  of  mining,  quarrying  stone, 
grading  and  oonstrudng  railroads,  and  their 
operation  when  constructed,  manufacturing 
in  all  its  departments,  the  construction  oi 
buildings,  agriculture,  commerce,  domestic 
service,  and  an  almost  infinite  variety  of  other 
avocations  requiring  tbe  employment  of  labor- 
ers, on  the  other  hand.  Upon  what  principle, 
then,  can  those  engaged  in  coal  mining  be 
singled  out,  and  subjected  to  restrictions  of 
theur  power  to  contract  as  to  wages,  while  those 
engaged  in  all  these  other  classes  of  business 
are  left  entirely  free  to  contract  as  they  see 
fit?  We  think  tbe  attempt  of  the  Legisfaturs 
to  impose  such  restrictions  is  clearly  repug- 
nant to  the  constitutional  limitation  above  re- 
ferred to,  and  therefore  void. 

The  conclusion  at  which  we  have  arrived  is 
entirely  in  harmony  with,  if  doI  directly  sup- 
ported by,  the  case  of  MiUett  v.  People,  117 
111.  294,  6  West.  Rep.  155.  The  statute  under 
consideration  in  that  case  required  the  owner 
of  everv  coal  mine  to  furnish  and  place  upon 
the  railroad  track  adjacent  to  such  mine  a 
track  scale,  and  it  was  provided  that  all  coal 
produced  should  be  weighed  on  such  scales, 
and  a  correct  record  kept  of  the  same,  to  be 
subject  to  the  inspection  of  the  miner,  opera- 
tor, carrier,  landowner,  adjacent  landowner, 
members  of  the  bureau  of  labor  statistics,  mine 
inspectors,  and  others  interested.  Said  stat- 
ute provided  for  tbe  punishment,  by  fine  or 
imprisonment,  of  any  owner  or  agent  operat- 
ing a  mine  for  a  failure  to  comply  with  those 
requirements;  and  declared  all  contracts  for 
mining  coal  in  which  the  weighing  of  coal, 
as  thus  provided  for,  should  be  dispensed 
with,  to  be  null  and  void.  The  defendant, 
being  indicted  for  a  yiolation  of  said  statute, 
set  up  by  way  of  defense,  as  it  would  seem, 
that  he  had  contracted  with  bis  miners  for 
fixing  their  compensation  by  means  other  than 
weighing  the  coal  mined.  He  was  convicted 
but  on  writ  of  error  the  judgment  of  convio- 
tion  was  reversed,  this  court  holding  that  the 
provision  of  said  statute  declaring  such  con- 
tract void  was  repugnant  to  the  article  of  the 
Constitution  which  provides  that  no  person 
shall  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law. 

The  statute  under  which  the  conviction  in 
this  case  was  had  being  void,  the  judgment  wiU 
be  reversed,  and  the  cause  will  be  remanded  to 
the  county  court,  with  directions  to  discharge 
the  defendant. 
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1.  AJiidfment  that  tlM  respondent  e(»r- 
ponrtion  ie  probably  i^nllty  whereupon 
tbe  OBie  Is  oeirtllled  to  the  supreme  oourt  upon 
the  question  of  the  constitutionality  of  a  statute 
nnder  which  the  corporation  is  ohanred  is  a  suf- 
lloent  rendering  of  judgment  under  Pub.  Stat., 
chap.  280, 1 2.  providing  that  the  case  may  be  cer- 
tified when  Judgment  is  rendered  in  the  cause 
against  the  party  raising  the  constitutional  ques- 
tion. 

8.  The  6th  Amendment  of  the  Ckmetl^ 
tation  of  the  United  States  does  not  apply  to 
state  legislation. 

8-  A  eorporation  ie  neither  a  eitLsen  ot. 
the  United  States  nor  a  person  within  the 
protection  of  section  1  of  the  14th  Amendment  of 
the  United  States  Ck>n8titudon. 

4*  The  reservation  of  iBgUHtM-v^  pow* 
er  to  amend  or  repeal  a  eharter  whether 
contained  in  the  charter  or  in  the  state  Constitu- 
tion or  in  general  laws,  is  not  repugnant  to  the 
grant,  but  is  a  constitutional  limitation  on  the 
powers  granted. 

6.  A  statute  providing  Ibr  weekly  pay- 
ments of  the  employes  of  all  oorpora- 
tions  other  than  religious,  literary,  or  charitable 
is  to  be  regarded  as  an  amendment  of  the  Acts 
of  incorporation  of  all  such  corporations  under 
the  general  reservation  of  power  to  amend  or  re- 
peal; and  the  fact  that  a  penalty  Is  attached  to 
the  requirement  does  not  militate  against  such 
construction. 

6«  The  power  <if  eorporations  to  oon- 
traet  beinf  the  gift  of  the  Xiegislature 
it  has  power  to  .proliibit  them  ftrom 
ytfi-iHwy  contracts  with  employes  for  pay- 
ment of  wages  otherwise  than  weekly  and  to 
within  nine  days  of  the  date  of  payment  unless 
prevented  by  inevitable  casualty. 

7*  The  power  of  a  corporation  to  con- 
tract is  not  property  such  that  it  cannot  be 
limited  by  the  Legislature  where  there  Is  general 
power  to  amend  or  repeal  charters. 

8*  Employes  of  eorporations  hawe  no 
ri^ht  to  demand  that  sweater  power 
shall  be  pnuited  to  the  corporations  than 
the  Legislature  sees  fit  to  give  them  in  order  that 
they  may  make  other  contracts  with  the  cor- 
porations than  the  latter  are  authorixed  to  enter 
into. 

9*  The  exception  of  religions*  literary, 
or  charitable  corporations  ftrom  a 
statute  requiring  corporations  to  make  week* 
ly  payments  of  wages  does  not  create  any  invidi- 
ous distinction  against  other  corporatioos. 


(October  8,  ISQBL) 

CASE  certified  by  the  District  Court  for  the 
Sixth  District  for  the  opinioD  of  the  Su- 
preme Ck>urt  as  to  the  oonsututiooaUty  of  ths 
statute  requiring  corporations  to  make  weeklj 
payments  of  ws^es  to  their  employ^  Stal- 
ute  declared  eomtitutional. 

The  facts  are  stated  in  the  opinion. 

Meurt.  Nicholas  Van  Slyck  and  Cyms 
M.  Van  Slyck*  for  plaintiff: 

The  only  penalties  provided  by  the  Act  are 
imposed  on  corporations. 

The  respondent  corporation  was  created  by 
the  state,  and  is  subject  to  tbe  provisions  of 
R  I.  Pub.  Stat.,  chap.  162,  and  tbe  Act  of  in- 
corporation was  "liable  to  be  amended  or  re- 
pealed at  the  will  of  the  General  Assembly.* 

R.  I.  Pub.  Stat  chap.  152,  g  17;  Union  Co. 
V.  Hprague,  14  R  L  452. 

Chapter  918  of  the  Public  Laws  is  to  be  re- 

fardecl  as  an  amendment  to  chapter  162  of  the 
'ublic  Statutes. 

The  General  Assembly  might  have  incor- 
porated in  the  Act  creating  the  corporation 
thift  obnoxious  provision. 

It  might  by  special  amendment  to  that  Act» 
under  Uie  powers  reserved  as  above,  hare  in- 
corporated the  same  provisioo  into  the  Act  of 
incorporation. 

Equally  may  the  General  Assembly  exer- 
cise the  same  power  and  right  by  general  en- 
actment applicable  to  all  corporations. 

Shafer  ▼.  Union  Min.  Co,  of  Allegany  Coun- 
ty, 55  Md.  74. 

The  Act  does  not  interfere  with  the  liberty 
to  contract,  or  use  property,  beyond  that  refni- 
latory  power,  called  tbe  ''police  power."  which 
has  always  been  upheld  as  oonsistent  with 
oonstilulional  provisions. 

Jonw  V.  People,  110  111.  690. 

Mr.  WiUlam  O.  Boolker,  for  defendant! 

The  Act  is  invalid: 

First.  Because  it  interferes  with  the  libertv 
of  the  individual  to  contract  for  the  sale  of  hh 
labor  to  best  advantage  as  he  thinks  fit,  and 
also  with  the  liberty  of  the  corporation  to  so 
contract  with  the  individual. 

Second.  Because  it  is  dnss  legislation  of 
the  worst  kind  in  that  it  applies  only  to  cor 
porations,  and  only  to  certain  classes  of  cor- 
porations at  that. 

The  right  to  labor  in  any  lawful  employ- 
ment is  a  part  of  the  "liberty"  guaranteed  by 
tbe  Ck>natitulion. 

The  free  right  to  sell  one's  labor  or  property 
and  to  contract  for  the  time,  manner,  aod 
method  of  payment  for  the  same  Is  absolutely 
iDdispensable  to  a  full  and  untrammeled  en- 
joyment of  tbe  benefits  thereof. 

8laugktor-Hou9$  Cam,  83  U.  8.  16  Wsll. 
122.  21  L.  ed.  428;  Munn  v.  IllinoU,  94  U.  S. 
142,  24  L.  ed.  90;  B»  Jaeobi,  98  N.  Y.  98: 


NoTB.— The  decision  in  the  above  case  that  a 
oorporation  is  not  a  person  within  the  protection 
of  the  Uth  Amendment  of  the  United  States  Oon- 
stitution  was  doubtless  made  as  a  minor  point  in 
the  case  without  much  consideration  or  examina- 
tion of  authorities.  It  Is  plainly  in  conflict  with 
the  authoritative  decisions  of  the  United  States  Su- 
preme Oourt  on  that  subject  and  also  with  decis- 
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ions  of  state  courts,  as  Is  shown  by  cases  cited  in 
U  L.  R.  A.  866,  under  the  heading  OorporaUona,  In  a 
noU  on  constitutional  equality  of  privileges.  Im- 
munities, and  protection. 

Bee,  as  to  the  validity  of  restrictions  on  contracts 
between  master  and  servant,  the  procedlng 
and  cases  cited  in  footnote  thereta 


See  also  17  L.  R.  A.  853;  22  L.  K.    A.  340. 
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PA^pttf  ▼.  Mwn,  09  N.  Y.  877;  flwpto  ▼.  GW- 
«m,  12  Cent  Rep.  616,  109  N.  T.  899;  PwpU 
T.  King,  1  L.  R.  A.  293, 110  N.  Y.  418,  6  Am. 
Bt.  Bep.  889;  Godeharle$  ▼.  Wiff^man,  4  Cent 
Bep.  SSI,  118  Pa.  487;  Jonei  ▼.  PeopU,  110 
111.  692;  MiUett  ▼.  i^^,  6  West.  Bep.  165, 
117  ni.  800;  Cam.  v.  Arry,  14  L.  R.  A.  826, 
155  Haas.  117;  StaU  Y.  QoodwiU,  6  L.  R  A. 
621,  88  W.  Ya.  180. 

Tbe  court  in  PeapU  ▼.  GiXUon,  wpra.  sajrs: 
"The  term  'liberty'  as  used  Id  the  CoDstitution 
is  not  dwfufed  into  [mere  freedom  from  ptays- 
Scal  restraint  of  tbe  person  of  the  citizen,  as 
by  incarceration,  but  is  deemed  to  embrace  the 
right  of  man  to  be  free  in  the  enjoyment  of  the 
faculties  with  which  he  has  been  ^endowed  by 
his  creator,  subject  only  to  subh  restraints  as 
are  necessary  for  the  common  welfare.  Lib- 
erty, in  its  broad  sense,  as  understood  In  this 
country,  means  the  right  not  only  of  freedom 
from  seryitude,  imprisonment,  or  restraints, 
but  the  right  of  one  to  use  his  faculties  in  all 
lawful  ways,  to  live  and  work  where  he  will, 
to  earn  his  liyelihood  in  any  lawful  calling, 
and  to  pursue  any  lawful  trade  or  occupation." 

Buiehen  Union  8.  H.  d  L.  8,  L.  Co.  t. 
Crescent  City  L,  8.  L.  dt  8,  K  Co,  111  U.  8. 
756,  28  L.  ed.  590;  Live  Stock  D,  4b  B.  Auo. 
T.  Crescent  City  L.  8,  L.  d  8.  E,  Go,  1  Abb. 
XJ.  a898. 

The  rights  of  eyery  individual  must  stand 
or  fail  by  the  same  rule  of  law  that  governs 
eyery  other  member  of  the  body  politic  under 
similar  circumstances. 

Wally  y.  Kennedy,  2  Yerg.  664,  24  Am. 
Dec  611. 

A  person  liylng  under  the  protection  of  this 
government  has  the  right  to  adopt  and  follow 
any  lawful  industrial  pursuit,  not  injurious 
to  the  community,  which  he  may  see  fit 
And,  as  incident  to  this,  is  the  right  to  labor 
and  employ  labor,  make  contracts  In  respect 
thereto  upon  such  terms  as  may  be  agreed 
upon  by  the  parties  to  enforce  all  lawful  con- 
tracts, to  sue  and  giye  eyidence,  and  to  inherit, 
purchase,  base,  sell,  and  convey  property  of 
eyery  kind.  The  enjoyment  or  deprivation  of 
these  riehts  and  privileges  constitutes  the  es- 
sential aistinction  between  freedom  and  slay- 
ery,  between  liberty  and  oppression. 

tick  Wo  y.  Bopkine,  118  U.  8.  866, 80  L.  ed. 
220;  Slavghter-Hovee  Cases,  88  U.  8.  16  Wall 
86,  21  L.  ed.  894 ;  Butchers  Union  8.  H,  d  L, 
B.  L,  Co,  y.  Cresent  City  L,  S,  L,  d  8,  H.  Co, 
111  U.  8.  746,  28  L.  ed.  586;  6  Myers,  Fed. 
Dec.  §  1000;  Be  Jacobs,  98  N.  Y.  98;  People 
V  Marx,  99  N.  Y.  877;  Ex  parte  WesterfiOd, 
65  CaL  650;  Bagio  y.  StaU,  86  Tenn.  272; 
State  V.  Divine,  98  N.  C.  778. 

The  vocation  of  an  employer,  as  well  as 
that  of  an  employ^,  is  his  proper^.  Depriy- 
ing  the  owner  of  proper^  of  one  of  its  attri- 
butes is  depriving  him  of  his  property,  under 
the  proyisions  of  the  Constitution. 

People  y.  Otis,  90  N.  Y.  48. 

"Questions  of  power."  says  Marshall,  Ch, 
J,,  in  Broton  v.  Maryland,  26  V,  8.  12  Wheat. 
419,  6  L.  ed.  678,  "do  not  depend  on  the  de- 
gree to  which  it  may  be  exercised.  If  it  may 
be  exercised  at  all,  it  must  be  exercised  at  the 
will  of  those  in  whose  hands  it  is  placed." 

It  is  a  species  of  sumptuary  legislation 
which  has  been  universally  condemn^,  at  an 
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attempt  to  degrade  the  intelHrenoe,  yirtue  and 
manhood  of  the  American  laborer,  and  foist 
upon  the  people  a  paternal  government  of  ther 
most  objectionable  character,  because  it  as- 
sumes that  the  employer  is  a  knave  and  the 
laborer  an  imbecile. 

Be  Jacobs,  98  N.  Y.  98;  Cooley,  Const  Linu 
719:  Mugler  y.  Kansas,  128  U.  8.  628,  81  U 
ed.205. 

The  Act  is  void  because  it  is  "dass"  legis- 
lation. 

8ee  Cooley,  Const.  Lim.  pp.  483,  484,  and 
notes;  Barbter  y.  Connolly,  113  U.  8.  81,  28  L. 
ed.  924;  State  y.  Fire  Creek  Goal  d  G.  Go. 
6  L.  R.  A.  859,  88  W.  Ya.  188;  MiUeU  y.  Peo- 
ple, 6  West.  Rep.  165,  117  IlL  300. 

The  state  cannot,  under  the  head  of  ''Police 
Power,"  regulate  and  contrul  a  private  cor^ 
ration  or  indiyidual  in  this  way.  The  police- 
power  of  tbe  state  can  be  exercised  only  for 
public  ends. 

Mugler  y.  Kansas,  supra;  State  y.  Qilman, 
6  L.  R  A.  847,  88  W.  Ya.  146;  Austin  v. 
Murray,  16  Pick.  126;  Com,  y.  Pennsylvania 
Canal  Co,  66  Pa.  62,  15  Am.  Rep.  329;  Sloan- 
V.  Pacific  B.  Co,  61  Mo.  31,  21  Am.  Rep.  897; 
People  y.  Jackson  dM.  P,B.Go,9  Mich.  807; 
Thorpe  y.  Butland  d  B,  B.  Co.  27  Vt  149,  OS- 
Am.  Dec.  625;  Philadelphia,  W.  d  B,  B,  Co. 
y.  Bowers,  4  Houst.  (Del.)  686;  Atty-Gen.  v. 
Chicago  d  N.  W.  B.  Go.  ^  Wis.  590;  Tiede- 
man,  Pol.  Powers,  §  191. 

Tbe  whole  justification  for  the  exlstenoe  or 
the  exercise  of  the  police  power  is  found  and 
found  only  in  the  duty  expressed  by  tbe  max- 
im, hie  utere  tvo  ut  alienum  non  laedas,  and 
this  also  constitutes  the  limits  of  its  exercise. 

Bertholf  y.  O^BeiUy,  74  N.  Y.  516,  80  Am. 
Rep.  828. 

Nor  can  it  be  said  that  the  Act  is  yalid  as- 
an  amendment  to  the  charter  of  the  defend- 
ant. This  Act  is  not  and  does  not  purport  to 
be  in  amendment  of  or  in  addition  thereto. 

2  Morawetz,  Priy.  Corp.  ^  401. 

This  Act  would  not  be  within  the  power  of 
amendment  reseryed  by  the  Leeislature. 

Shields  y.  Ohio,  96  IT.  8.  824,  24  L.  ed.  859. 
8ee  also  MiUer  v.  Note  Fork  d  K  R  Go,  21 
Barb.  618;  Zabriskie  v.  Backensack  d  N.T.R. 
Go.  18  N.  J.  Eq.  198;  Close  y.  Olen^cood,  107  U. 
8.  466,  27  L.  ed.  408;  Sinking  Fund  Gases,  99 
U.  8.  741,  24  L.  ed.  509;  Sage  v.  Dillard,  15^ 
B.  Mon.  849;  MiJUr  v,  Neu)  York,  82  U.  8. 
15  Wall.  478.  21  L.  ed.  93;  2  Morawetz.  Priv. 
Corp.  g  1098;  Holyoke  Water  Power  Co,  v. 
Lyman,  82  U.  8.  15  Wall.  622,  21  L.  ed.  140; 
Inland  Fisheries  Gomrs.  y.  Bolyoke  Water 
Power  0>.  104  Mass.  461;  220  St.  Mar^s^ 
Church,  7  8erg.  <&  R.  617;  AUen  y.  McKean, 
1  Sumn.  277. 

Messrs.  C«  F,  Baldwin  and  E.  I««  Oan- 
non  filed  a  brief  in  the  interest  of  wage  earn- 
ers. 

Mr.  G«or|fe  J.  West  filed  a  brief  on  be- 
half of  labor  organizations. 

VLogerm»  J,p  deliyered  the  opinion  of  thet 
court: 

In  this  case  constitutional  questions  were- 
certified  to  the  supreme  court  under  R  I.  Pub. 
8tat..  chap.  220.  §§  1-9,  by  the  district  court  of 
the  sixth  judicial  district.    In  tbe  district  court 
complaint  was  brought  diargtng  the  defendant 
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with  yiolatioj^  the  provisioos  of  R.  I.  Pab. 
Laws,  chap.  918,  of  March  4,  1801,  known  as 
the  "Weekly  Payment  Law,"  and  upon  the 
•examination  thereon  the  defendant  moved  (hat 
the  complaint  he  quashed  and  dismissed,  be- 
cause said  chapter  was  unconstitutional  and 
void,  being  in  conflict  with  the  Constitution  of 
the  UnitedStates,  especially  with  articles  5, 14, 
%  1,  of  the  Amendments  thereof,  and  also  with 
tne  Constitution  of  Rhode  Island,  and  partic- 
ularly with  article  1,  §§  2, 10, 16.  thereof.  The 
-district  court  overruled  the  motion,  and,  hav- 
ing adjudged  the  defendant  probably  guilty, 
has  certified  the  questions  involved  in  it  to  this 
•court  for  decision. 

Chapter  918  of  the  Public  Laws,  entitled 
"An  Act  Providing  for  Weekly  Payments  to 
Employ^  of  Corporations,"  waspassied  March 
4,  1891,  and  Is  as  follows:  ''Section  1.  Every 
•corporation,  other  thsL  religious,  literary,  or 
•charitable  corporations,  and  every  incor- 
porated city,  but  not  including  towns,  shall  pay 
weekly  the  employes  engage  in  its  business 
the  wages  earned  by  them  to  within  nine  days 
•of  the  date  of  such  payment,  unless  prevented 
by  inevitable  casualty:  provided,  however, 
that,  if  at  any  time  of  payment  any  employi 
shall  be  absent  from  his  place  of  labor,  he  shall 
be  entitled  to  said  payment  at  any  time  there- 
after on  demand.  Sec.  2.  Any  corporation  vi- 
olating any  of  the  provisions  of  this  Act  shall 
he  punished  by  a  fine  of  not  less  than  $100  nor 
more  than  $1,000,  one  half  thereof  to  the  use 
^f  the  complainant,  and  the  other  half  to  the 
use  of  the  state:  provided,  complaint  for  such 
violation  is  made  within  thirty  days  from  the 
date  thereof.  Sec.  8.  This  Act  shall  take  effect 
on  and  after  the  first  day  of  May,  A.  D.  1891." 
The  defendant  corporation  was  chartered  by 
an  Act  of  the  Oeneral  Assembly,  passed  at  its 
May  session,  1868,  '*for  the  purpose  of  man- 
ufacturing machinery,  and  working  in  Iron 
«nd  other  materials,  and  for  the  transaction  of 
•other  business  connected  therewith,  .  .  .  with 
all  the  powers  and  privileges,  and  subject  to  all 
the  duties  and  liubiHties,  set  forth  in  chapters 
125  and  128  of  the  Revised  Statutes,  and  of  any 
Act  in  amendment  thereof  or  in  addition 
thereto."  Chapter  125  of  the  Revised  Statutes 
was  entitled  "Provisions  respecting  corpora- 
tions in  general,"  and  the  last  section  thereof, 
which  still  remains  in  force,  reads  as  follows: 
"All  Acts  of  incorporation  hereafter  granted 
may  be  amended  or  repealed  at  the  will  of  the 
■General  Assembly,  unless  express  provision  be 
made  therein  to  the  contrary."  There  was  no 
express  provision  in  the  defendant's  Act  of  in- 
•corporation  to  the  contrary.  Chapter  128  of 
the  Revised  Statutes  was  entitled  **0f  man- 
ufacturing corporations,"  and  contained  gen- 
•cral  provisions  relating  to  such  corporations. 

It  is  agreed  that  the  defendant's  charter  is 
part  of  the  record  of  the  case,  and  that  at  the 
trial  in  the  district  court  the  defendant  offered 
to  prove  that  subsequent  to  the  passage  of 
•chapter  918  of  the  Public  Laws  it  made  a  con- 
tract with  its  employes,  including  the  com- 
plainant, Curtis,  to  pay  them  otherwise  than 
weekly,  and  in  accordance  with  the  terms  of 
'said  last-mentioned  chapter,  and  that  the  court 
•excluded  such  evidence.  After  an  oral  argu- 
ment of  this  case,  time  was  allowed  for  filing 
briefs,  which  were  to  be  submitted  to  all  the 
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members  of  the  court,  and,  in  addition  to  the 
briefs  filed  by  the  counsel  for  complainant  and 
defendant  respectively,  twoloniraod  elaborate 
briefs  favoring  the  constitutionality  of  the  Act 
have  been  filed  bv  the  permission  of  the  couit, 
and  by  consent  oi  the  complainant's  ooanael,— 
one,  in  the  words  of  its  title,  "in  the  interest 
of  the  wage  earners  whose  interests  are  affected 
by  said  Act;"  and  the  other  by  counsel  signing 
himself,  "Counsel  for  intervening  labor  or- 
ganizations." 

The  brief  filed  "in  the  interest  of  the  wage 
earners"  calls  our  "attention,"  in  the  words  of 
the  brief,  "to  sections  1  and  2*  of  chapter  230 
of  the  Public  Statutes,  not  for  the  purpose  of 
raisinir  a  technical  objection  to  the  coosidert- 
tion  of  this  cause,  but*  in  order  that  the  point 
may  not  be  subsequently  urged,  and  that  the 
decision  may  be  final  and  conclusive;"  that  the 
district  court  "had  no  jurisdiction  to  try  and 
determine  the  cause,  and  could  only  bind  over 
the  defendant  to  the  grand  Jury,  and.  so  far  as 
the  record  in  this  cause  goes,  it  does  not  appear 
that  even  that  was  done."  In  other  words,  the 
point  of  the  suggestion  is  that  no  judgntent, 
within  the  meaning  of  chapter  220,  had  been 
rendered  in  the  district  court  aj^iost  the  party 
raising  the  constitutional  question,  and  conae- 
quentiy  there  was  nothing  that  coiild  properiy 
be  certified  to  this  court.  We  do  not  think  the 
point  well  taken.  The  first  nine  sections  of 
chapter  220.  providing  for  certifying  constitu- 
tional questions  to  the  supreme  court,  were  in- 
tended to  provide  a  summary  method  for  the 
authoritative  decision  of  such  questions,  and 
for  such  decision  to  substitute  the  supreme 
court  for  the  inferior  court  After  such  de- 
cision the  cause  was  to  be  remanded  to  the  in- 
ferior tribunal  for  its  further  action.  It  was 
not  the  final  Judgment  or  sentence  of  such  tri- 
bunal that  was  to  be  rendered  before  thecaose 
was  certified  to  the  supreme  court,  aa  is  man- 
ifest from  the  language  of  sections  6  and  9.  A 
judgment  is  the  determination  of  the  law  as  the 
result  of  proceedings  instituted  in  a  court  of 
justice,  in  the  case  at  bar,  the  district  court, 
as  appears  by  its  indorsement  upon  the  papers, 
"adjudges  the  respondent  corporation  to  be 
probably  guilty,"  and  thereupon  certified  the 
case  to  the  supreme  court  upon  the  question  of 
tbe  constitutionality  of  the  Act  under  wbtch 
the  complaint  was  made.  When  the  case  is 
remanded  to  the  district  court,  that  tribunal 
will  either  dischar^  the  defendant,  or  bind  it 
over,  as  tbe  decision  of  this  court  upon  tbe 
constitutional  question  may  make  proper.  We 
are  of  the  opinion  that  there  was  a  siitficienl 
judgment,  within  the  meaning  of  section  2  of 
chapter  220,  in  the  district  court,  agaiast  tbe 
defendant,  to  give  this  court  Jurisdiction  over 
the  constitutional  question  now  brought  before 
us  for  decision. 

The  contention  of  tbe  defendant  is  that 
chapter  918  of  the  Public  Laws  is  unconstitu- 
tional— First,  because  it  interferes  with  the 
liberty  of  the  individual  to  contract  for  the  sale 

~*Pub.  Stat.  cbap.  2S0, 8 2,  provides:  **If  Judgment 
be  rendered  in  the  cause  against  the  party  raiainjr 
the  coDstitutloDal  questloo.  the  oourt  shul  forth- 
with oertify  the  oauae  to  toe  supreme  court  for 
their  deoisfon  of  the  oonstttutional  qaeatton,  if  in 
session,  and.  If  not  In  session,  then  to  tbe  seesion 
thereof  next  to  be  holden  in  any  county  of  tbe 
state  by  adjournment  or  at  a  raguUur  term.** 
LRep.] 


k 


1892. 


State  v.  Bhown  &  Shabpb  Manufacturing  Ca 


859 


of  bis  labor  to  the  best  advantage  as  he  sees  fit, 
and  also  with  tbe  liberty  of  tbe  corporation  so 
to  contract  with  tbe  individual:  and,  second, 
because  it  is  class  legislation  of  the  worst  kind. 
In  that  it  applies  only  to  corporations,  and  only 
to  certain  classes  of  corporations  at  that.  Aib 
to  80  much  of  the  defendant's  contention  as  re- 
lates to  the  5th  Amendment  of  the  Constitution 
of  the  United  States,  it  is  sufficient  to  sa^  that 
It  is  well  setUed  that  that  Amendment,  bkeall 
tbe  rest  of  the  first  ten  Amendments,  is  in- 
tended solely  as  a  limitation  on  the  exercise  of 
power  by  tbe  government  of  tbe  United  States, 
and  is  not  applicable  to  the  legislation  of  the 
states.  Barron  ▼.  BaUimore,  »2  U.  S.  7  Pet. 
247,  8  L.  ed.  tf74;  State  v.  FtitU,  5  R.  I.  185, 
396;  i29  Fitgpatriei^i  lAmwrs,  16  R.  1. 60.  68,  5 
New  Eng.  Rep.  675;  Holmes  v.  Jennison,  89  U. 
8.  14  Pet  540,  587, 10  L.  ed.  579,  602;  Withers 
▼.  Bueklep,  61  U.  8.  20  How.  84,  15  L.  ed.  816; 
TwiteheU  v.  (km,  74  U.  H.  7  Wall.  821,  825, 10 
L.  ed.  223.  224;  Sfpiesy.  lUinois,  128  U.  S.  181, 
186,  81  L.  ed.  80;  Cooley,  Const.  Lim.  20. 

In  regard  to  so  much  of  the  defendant's  con- 
tention as  is  based  upon  Amendment  14  of  the 
Constitution  of  the  united  States,  we  are  of  the 
opinion  that  that  constitutional  provision  has 
no  application  to  corporations.  To  be  entitled 
to  its  protection,  the  defendant  must  be  either 
a  citizen  of  tbe  United  States,  or  a  person,  in 
the  sense  in  which  that  term  is  used  in  section 
1  of  that  Amendment.  We  approve  of  tbe 
reasoning  and  conclusion  of  Mr,  Justice  Woods 
In  The  Insurance  Co.  v.  iVin^  Orleans,  1  Woods, 
85,  wherein  be  decides  that  an  incorporated 
company  is  neither  a  citizen  of  the  United 
States,  nor  a  person,  within  tbe  meaning  of  the 
first  section  of  tbe  14th  Amendment,  and 
therefore  cannot  be  embraced  within  its  pro- 
▼iflions.  In  that  case  the  learned  judge  said: 
''The  complainant,  tolbe  entitled  to  tbe  protec- 
tion of  this  constitutional  provision,  must  be 
either  a  citizen  of  the  United  States,  or  a 
person,  in  the  sense  in  which  that  term  is  used 
In  this  section.  It  has  been  repeatedly  held  by 
the  Supreme  Court  of  tbe  United  States  that 
corporations  were  not  citizens  of  tbe  several 
Btates  in  such  sense  as  to  bring  tbem  within  the 
protection  of  that  clause  in  tbe  Constitution  of 
the  United  States  (sec.  2.  art.  4)  which  declares 
that  *tbe  citizens  of  each  state  shall  be  entitled 
to  all  the  privileges  and  immunities  of  tbe 
several  states.'  Bank  of  Augusta  v.  Karle,  88 
U.  8.  13  Pet.  586,  10  L.  ed.  806;  Paul  v.  Vir- 
mnia,  75  U.  S.  8  Wall.  177, 19  L.  ed.  359.  .  .  . 
Who  are  citizens  of  tbe  .United  States,  within 
tbe  meaning  of  tbe  14tb  Amendment,  we  think 
la  clearly  settled  by  tbe  terms  of  the  Amend- 
ment itself:  'All  persons  born  or  naturalized 
in  tbe  United  States,  and  subject  to  the  juris- 
diction thereof,  are  citizens  of  tbe  United  States 
and  of  tbe  state  wherein  they  reside.'  No 
words  could  make  it  clearer  that  citizens  of  tbe 
United  States,  within  tbe  meaning:  of  this  ar- 
ticle, must  be  natural,  and  not  artificial,  per- 
sons; for  a  corporation  cannot  be  said  to  be 
bom,  nor  can  it  be  naturalized.  I  am  clear, 
therefore,  that  a  corporate  body  is  not  a  citizen 
of  the  United  States,  as  that  term  is  used  in  the 
14th  Amendment.  Are  corporations  persons, 
within  the  meaning  of  the  same  Amendment? 
Tbe  word  'person  occurs  three  times  in  tbe 
first  section,  in  tbe  following   connections: 
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'All  persons  bom  or  naturalized  in  the  United 
States;'  'nor  shall  any  slate  deprive  any  person 
of  life,  liberty,  or  property.'  etc;  'nor  shall  any 
state  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  tbe  laws.'  Tbe  com- 
plainants claim  that  this  last  clause  applies  to 
corporations, — artificial  persons.  Only  nat- 
ural persons  can  be  born  or  naturalized;  only 
natural  persons  can  be  deprived  of  life  or  lib- 
erty; so  that  it  is  clear  that  artificial  persons  are 
excluded  from  the  provisions  of  tbe  first  two 
clauses  just  quoted.  If  we  adopt  tbe  con- 
struction claimed  by  complainants,  we  must 
bold  that  the  word  'person,'  where  it  occurs  the 
third  time  in  this  section,  bas  a  wider  and  more 
comprehensive  meaning  than  In  tbe  other 
clauses  of  tbe  section  where  it  occurs.  This 
would  be  a  construction  for  which  we  find  no 
warrant  in  tbe  rules  of  interpretation.  Tbe 
plain  and  evident  meaning  of  tbe  section  is  that 
tbe  persons  to  whom  the  equal  protection  of  the 
law  is  secured  are  persons  born  or  naturalized, 
or  endowed  with  life  and  liberty,  and  conse- 

?uently  natural,  and  not  artificial,  persons, 
'his  construction  of  the  section  is  strengtbened 
by  tbe  history  of  the  submission  by  Congress, 
and  the  adoption  by  tbe  states,  of  the  14th 
Amendment,  so  fresh  in  all  minds  as  to  need 
no  rehearsal."  We  have  been  particularly  re- 
ferred to  no  other  provision  of  the  Constitution 
of  tbe  United  States  with  wbich  it  is  claimed 
that  chapter  918  conflicts,  and  we  know  of  none 
in  conflict  with  it. 

Sections  2.  10  and  16  of  article  1  of  the  Con- 
stitution of  Rhode  Island,  which  it  is  contended 
chapter  918  violates,  are  as  follows:  "Sec.  2. 
All  free  governments  are  instituted  for  the 
protection,  safetv,  and  happiness  of  the  people. 
All  laws,  there/ore,  should  be  made  for  the 
good  of  the  whole;  and  tbe  burdens  of  the  state 
ought  to  be  fairly  distributed  among  its  cit- 
izens." "Sec.  10.  In  all  criminal  prosecutions 
the  accused  shall  enjoy  tbe  rieht  to  a  speedy 
and  public  trial  by  an  impartial  jury,  to  be  in- 
formed of  the  nature  and  cause  of  the  accusa- 
tion, to  be  confronted  with  tbe  witnesses 
a.eainst  him,  to  have  compulsory  process  for 
obtaining  tbem  in  bis  favor,  to  have  the  assist- 
ance of  counsel  in  bis  defense,  and  shall  be  at 
liberty  to  speak  for  himself;  nor  shall  he  be 
deprived  of  life,  liberty,  or  property,  unless 
by  tbe  judgment  of  his  peers,  or  tbe  law 
of  the  land."  "Sec.  16.  Private  property 
shall  not  be  taken  for  public  uses  without 
just  compensation."  It  seems  to  us  that 
the  question  of  conflict  with  these  consti- 
tutional provisions  may  be  determined  by  a 
solution  of  the  question  whether  chapter  918 
is  a  valid  exercise  of  the  power  reserved  to  the 
Qeneral  Assembly  to  amend  or  repeal  Acts  of 
incorporation.  If  it  is  a  valid  exercise  of  such 
reserved  power,  then  these  constitutional  pro- 
visions, as  to  so  much  thereof  as  it  is  claimed 
chapter  918  violates,  would  have  no  applica- 
tion; for,  as  the  defendant  is  an  artificial,  and 
not  a  natural  body,  it  accepted  its  charter— its 
creation,  so  to  speak— on  such  conditions  as  its 
creator,  tbe  General  Assembly,  either  original- 
ly or  subsequently  imposed. 

Mr.  Justice  Miller,  in  Oreentoood  t.  Union 
Freight B.  Co,,106  U.S.  18.17, 26  L.  ed.  961, 
963,  which  was  a  Massachusetts  case,  after  quot- 
ing section  41  of  chapter  68  of  the  Qeneral  Stat- 
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uies  of  Massachusetts,  as  follows:  "  Every 
Act  of  incorporation  passed  after  the  eleyenth 
day  of  March p  in  the  year  1881,  shall  be  sub- 
ject to  amendment,  a1)»ration,  or  repeal,  at  the 
pleasure  of  the  Legislature," — used  this  lan- 
guage: '*It  would  oe  difficult  to  supply  lan- 
guage more  comprehensive  or  expressive  than 
this.  Such  an  Act  may  be  amended;  that  is, 
it  may  be  changed  by  additions  to  its  terms  or 
by  qualifications  of  the  same.  It  may  be  al- 
tered by  the  same  power,  and  it  may  be  re- 
pealed. What  is  *  it  may  be  repealed?*  It  is 
the  Act  of  incorporation.  It  is  the  organic 
law  on  which  the  corporate  existence  of  the 
company  depends  which  may  be  repealed,  so 
that  it  shall  cease  to  be  a  law;  or  the  Leg- 
islature may  adopt  the  milder  course  of  amend- 
ing the  law  in  matters  which  need  amendment, 
or  altering  it  when  it  needs  substantial  chanfie. 
All  this  may  be  done  at  the  pleasure  of  tne 
Legislature.  That  body  need  give  no  reason 
for  its  action  in  the  matter.  The  validity  of 
such  action  does  not  depend  on  the  necessity 
for  it,  or  on  the  soundness  of  the  reasons 
which  prompted  it.  This  expression,  'the 
pleasure  of  the  LegislatUTe/  is  significant,  and 
is  not  found  in  many  of  the  similar  statutes  in 
other  states.  ...  A  short  reference  to  the  or- 
igin of  this  reservation  of  the  right  to  repeal 
charters  of  corporations  ma^  be  of  service  in 
enabling  us  to  decide  u^n  its  office  and  effect 
when  called  into  operation  by  the  legislative 
exercise  of  the  power.  As  early  as  1806,  in 
the  case  of  WaUs  v.  Stetson,  2  Mass.  148,  8 
Am.  Dec.  89,  the  supreme  court  of  that  state 
made  the  declaration  '  that  the  rights  legally 
vested  in  all  corporations  cannot  be  controlled 
or  destroyed  by  any  subsequent  statute,  unless 
a  power  'for  that  purpose  be  reserved  to  the 
Legislature  in  the  Act  of  incorporation.'  In 
Dartmouth  College  Tnuteei  v.  Woodtoard,  17 
U.  S.  4  Wheat.  518,  4  L.  ed.  629.  decided  in 
1819,  this  court  announced  principles  on  the 
subject  of  the  protection  that  the  charters  of 
private  corporations  were  entitled  to  claim,  un- 
der the  clause  of  the  Federal  Constitution 
against  impairing  the  obligation  of  contracts, 
which,  though  received  at  the  time  with  some 
dissatisfaction,  have  never  been  overruled  in 
this  court.  The  opinion  in  that  case  carried 
the  protection  of  the  constitutional  provision 
somewhat  in  advance  of  what  had  been  decid- 
ed in  /^leteher  v.  Peck,  10  U.  S.  6  Cranch,  87, 
8  L.  ed.  162,  and  the  preceding  cases,  and  held 
that  it  applied  not  only  to  contracts  between 
individuals,  and  to  grants  of  property  made  by 
the  state  to  individuals  or  to  corporations,  but 
that  the  rights  and  franchises  conferred  upon 
private,  as  distineuished  from  public,  corpora- 
tions by  the  legislative  Acts  under  which  their 
existence  was  authorized,  and  the  right  to  ex- 
ercise the  functions  conferred  upon  them  by 
the  statute,  were,  when  accepted  by  the  cor- 
porators, contracts  which  the  state  could  not 
impair.  It  became  obvious  at  once  that  many 
acts  of  incorporation  which  had  been  passed 
as  laws  of  a  public  character,  partaking  in  no 
general  sense  of  a  bargain  between  the  states 
and  the  corporations  which  tiiev  created,  but 
which  yet  conferred  private  rights,  were  no 
lonser  subject  to  amendment,  alteration  or  re- 
peal, except  by  the  consent  of  the  corporate 
body;  and  that  the  general  control  which  the 
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Legislatures  creatlngsuch  bodies  had  previous- 
ly supposed  they  had  the  right  to  exercise  do 
longer  existed.  It  was,  no  doubt,  with  a  view 
to  suggest  a  method  by  which  the  state  Lesps- 
latures  could  retain  in  a  laice  measure  ttds 
important  power,  without  violating  the  provis- 
ions of  the  Federal  Constitution,  that  Mr.  Jtte- 
tiee  Story,  in  his  concurring  opinion  In  the 
Dartmouth  Gotlege  Oase  suggested  that  when  the 
Legislature  was  enacting  a  chaiter  for  a  cor- 
poration, a  provision  in  the  statute,  reserving 
to  the  Legislature  the  right  to  amend  or  rcpeu 
it,  must  w  held  to  be  a  part  of  the  contract  it- 
self, and  the  subsequent  exercise  of  the  right 
would  be  in  accordance  with  the  contract,  and 
could  not,  therefore,  impair  its  obligation.  And 
he  cites  with  approval  the  observations  we 
have  alreadv  quoted  from  the  case  of  Walet  v. 
Steteon,  2  Mass.  148,  8  Am.  Dec  89. 

Rhode  Island  was  not  slow  to  avail  itself  of 
Judge  Story's  sug^stion.  The  Dartmouth 
College  Caee  was  decided  February  8, 1819,  and* 
though  the  session  of  the  General  Assembly 
held  that  same  month  was  a  little  too  soon  for 
the  decision  to  bear  fruit  in  legislation,  and  no 
charter  was  granted  at  the  May  session,  yet  at 
the  June  session  of  that  year  three  Acts  of  in- 
corporation were  passed,  viz.,  for  the  Savings 
Bank  of  Newport,  the  Cumberland  Literary 
Society,  and  the  Seventh  Dav  Baptist  Church 
of  Christ  in  Hopkinton,  all  of  which  contained 
reservations  of  power  to  the  General  Assembly 
to  amend  or  repeal;  that  of  the  bank  being  in 
the  form  of  a  proviso  at  the  close  of  the  first 
section  in  these  words:  "Provided,  that  said 
corporation  shall  always  be  considered  subject 
to  any  further  Act  or  Acts  of  the  Legislature 
relating  thereto,  either  in  amendment  or  re- 
peal of  this  Act."  The  reservation  in  the 
charter  of  the  church  was  in  practically  the 
same  form;  while  section  4  In  the  charter  of 
the  literary  society  was  as  follows:  *'  And  be 
it  further  enacted,  that  this  Act  of  incorporsr 
tion  shall  forever  be  subject  to  such  Acts  of 
this  General  Assembly  as  they  may  enact  rela- 
tive Uiereto."  Acts  and  Resolves,  R.  I.,  June, 
1819,  pp.  28,  89,  48.  Thereafter  for  twenty- 
five  yean,  with  so  few  exceptions  as  to  be  eas- 
ily explicable  on  the  ground  of  inadvertence, 
cbartera  of  every  description  were  granted 
with  a  reservation  to  the  Legislature  of  the 
right  to  amend  or  repeal,  or  to  alter  or  repeal; 
for  sometimes  one  expression  was  used  and 
sometimes  Uie  other,  both  being  treated  as 
synonymous,  though  after  a  few  yean  suc- 
ceeding 1819  the  form  invariably  used  with 
but  shght  verbal  variations  was  as  follows: 
'*Tbis  Act  of  incorportion  shall  be  forever  sub- 
ject to  idl  future  Acts  of  the  General  Assembly, 
whether  in  amendment  or  repeal  thereof,  or 
in  any  wise  affecting  the  same."  The  revision 
of  the  Public  Laws  which  went  Into  operation 
in  September,  1844,  on  page  64  contained  the 
provision  still  remaining  in  force,  viz.:  "All 
Acts  of  incorporation  hereafter  granted  may 
be  amended  or  repealed  at  the  will  of  the 
Gleneral  Assembly,  unless  express  provision 
be  made  therein  to  the  contrary;"  and  thence- 
forth special  reservation  of  the  right  to  amend 
or  repeal  ceased  to  be  inserted  in  the  charters 
themselves,  unless,  indeed,  the  reservation  pro- 
vided for  in  the  general  statute  was  Intended 
to  be  modified  or  restricted  in  some  manner. 
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Tbe  reserratioD  to  the  Legislature  of  power  to 
amend  or  repeal  a  charter,  contaiDed  Id  the 
charter  itself,  upon  eommon4aw' principles,  is 
not  repugnant  to  the  grant,  but  is  a  constitu- 
tional limitation  of  the  powers  granted  ;  and 
tlie  reseryation  is  equally  valid  and  effectual  if 
it  exists  in  the  Constitution  of  the  state  or  in  a 
prior  general  law.  Miller  v.  Ifew  Fork,  82 
U.  S.  15  Wall.  478,  407,  21  L.  ed.  98, 104. 

If,  then,  the  power  to  amend  or  repeal  char- 
ti^rs  resenred  to  the  Legislature  is  a  constitu- 
tional limitation  of  the  corporate  powers 
granted,  and  if  tbe  power  to  amend  tbe  defend- 
ant's charter  was  reserved  to  the  €kneral  As- 
sembly, as  it  clearly  was,  then,  did  chapter  918 
operate  as  an  amendment  to  the  defendant's 
^barter?  and,  if  it  did  so  operate,  was  such 
amendment  of  such  a  character  as  to  consti- 
tute a  proper  and  legal  exercise  of  such  re- 
flerved  power?  The  Act  in  question  made  no 
reference  in  direct  terms  to  the  defendant's 
charter,  nor  to  chapters  126  and  128  of  the 
Revised  Statutes,  nor  to  tbe  corresponding 
chapters  in  subsequent  revisions  of  tbe  Public 
Laws  relating  to  corporations  in  general,  or  to 
manufacturing  or  any  other  kind  of  corpo- 
rations in  psrticular;  but  its  comprehensive  oro- 
visions  arc  clearly  inclusive  of  the  whole  class 
of  corporate  bodies  to  which  tbe  defendant  cor- 
poration belonged,  its  terms  being,  "Every 
corporation,  other  than  religious,  literary,  or 
charitable  corporations,  and  eveiy  incorporated 
city,  but  not  including  towns,  shall  pay  week- 
ly,^' etc.  It  will  be  observed  that  the  Act  ap- 
plies only  to  corporate  bodies,  and  not  to  nat- 
ural persons.  In  Baxbury  v.  Boston  dt  P,  B, 
Corp,,  6  Gush.  424,  482.  the  Supreme  Court  of 
Massachusetts  decided  that  an  Act,  general  in 
its  terms,  and  applicable  to  all  railroads  in  tbe 
commonwealth,  and  in  its  terms  applicable  to 
the  case  in  question,  was  warranted  by  tbe 
^neral  Act  giving  to  tbe  Legislature  power  to 
Amend,  alter,  or  repeal  at  pleasure  all  Acts  of 
incorporation,  and  that  the  Legislature  might 
thus  amend,  or  alter  such  charters.  In 
Bavoor  d:  0.  M.  R  Co.  v.  8mith,  47  Me.  84, 
the  Supreme  Court  of  Maine  in  a  similar  case 
decided  in  like  manner,  after  referring  to  and 
approving  the  Massachusetts  case  just  cited. 
See  also  Shaffer  v.  Union  Min,  (Jo.  of  Alle- 
ifany  County,  55  Md.  74. 

The  fact  that  a  penalty  is  attached  to  the  re- 
'quirement  contained  in  chapter  918  does  not  in 
any  way  militate  against  its  being  an  amend- 
ment to  tbe  defendant's  charter,  and  tbe  Mary- 
land Act  referred  to  in  Shaffer  v.  Union  Min. 
Co.  qf  Allegany  County,  supra,  also  bad  a 
penalty  attached  to  it. 

>$re  are  of  the  opinion  that  the  intent  of  the 
Oeneral  Assembly  in  enacting  chapter  918  was 
to  amend  thedefendant's  Act  of  incorporation, 
and  that  said  chapter  operated  as  such  amend- 
ment, unless  there  was  something  in  its  char- 
acter to  make  it  invalid  as  such.  The  reserva- 
tion of  power  to  the  Legislature  to  amend 
charters  does  not  confer  unlimited  power,  and 
an  important  branch  of  the  inquiry,  therefore, 
is  whether  the  amendment  intended  to  be  made 
by  chapter  918  is  a  valid  and  constitutional  ex- 
ercise of  such  reserved  power.  Says  Mora- 
wet  z  on  Private  Corporations,  (section  1096:) 
"  It  is  often  a  difBcult  matter  to  determine 
]iow  far  the  state  has  a  right  to  interfere  with 
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the  affairs  of  a  corporation  under  a  reservation 
of  power  to  'alter,  amend,  or  modify,' its  char- 
ter at  pleasure.  A  reservation  of  this  nature 
does  not  give  the  state  arbitrarv  control  over 
the  rights  and  property  belonging  to  a  body 
of  corporators.  This  ia  not  the  meaning  A 
the  words  'alter,  amend,  or  modify.'  A  ma- 
terial change  in  the  enterprise  of  a  corporation 
ia  not  a  mere  alteration  or  amendment. 

The  following  is  language  used  by  Mr.  Jue- 
tiee  Gray  in  Inland  Fuheriee  Oomrs,  y.  Boly- 
oke  P&toer  Co.,  104  Mass.  446,  461,  in  referring 
to  the  power  reserved  to  the  Legislature  to 
amend  charters:  *'This  statute,  first  intro- 
duced into  the  general  legislation  of  the  com- 
monwealth by  Stat.  1830,  chap.  81,  and  re-en- 
acted in  Rev.  Stat.,  chap.  44,  §  28,  and  in  Gen. 
Stat.,  chap.  68,  §  41,  has  been  as  much  a  part 
of  all  charters  since  granted  as  if  inserted  there- 
in, and  was  manifestly  adopted  with  the  in- 
tention of  reserving  for  the  future  a  fuller  par- 
liamentary or  legislative  power  than  would 
otherwise  be  consistent  with  the  effect  to  be 
allowed  to  the  special  terms  of  particular  char- 
ters, under  the  Judicial  construction  of  tbe  con- 
stitutional prohibition  against  impairing  tbe 
obligation  of  contracts.  The  extent  of  the 
power  reserved  by  such  an  enactment  has  been 
the  subject  of  some  diversity  of  Judicial  opin- 
ion, and  a  definition  of  its  extreme  limits  is 
not  neceaauTY  to  this  case.  It  is  sufficient  now 
to  sav  that  n  is  established  by  adjudications 
which  we  cannot  disregard,  and  the  principles 
of  which  we  fully  approve,  that  It,  at  least,  re- 
serves to  the  Legislature  the  authority  to  make 
any  alteration  or  amendment  in  a  charter  grant- 
ed subject  to  it  that  will  not  defeat  or  substan- 
tially impair  the  object  of  the  grant,  or  any 
rights  which  have  vested  under  it,  and  that 
tbe  Legislature  may  deem  necessary  to  se- 
cure either  that  ooject  or  other  public  or 
private  rights.  Under  such  a  clause,  for 
instance,  the  Legislature  may  make  the 
stockholders  of  an  incorporated  bank  lia- 
ble for  the  future  debts  of  the  corporation. 
Sherman  v.  Smith,  66  U.  S.  1  Black,  587,  17 
L.  ed.  163,  same  case,  under  name  120  Gibson, 
21  N.  Y.  9.  It  may  vary  tbe  measure,  and 
thus  enlarge  the  proportion,  of  the  profits 
which  a  mutual  life  insurance  company  is  re- 
quired by  the  terms  of  its  charter  to  pay  to  a 
charitable  institution.  Massaehuaetie  General 
Ho^ital  V.  State  Mut  Life  Aseur.  Co.  4  Gray, 
227.  Railroad  corporations  may  be  compelled, 
by  general  or  special  laws,  to  make  cban^  in 
the  level,  grade,  and  surface  of  tbe  roadbed, 
new  structures  at  crossings  of  other  railroads  or 
of  highways,  or  station  houses  at  particular 
places,  in  a  manner  and  to  be  enforced  by 
forms  of  process  different  from  those  provided 
for  or  contemplated  bv  the  original  charter,  or 
the  general  laws  in  force  when  that  charter 
was  granted.  Bosbury  v.  Boston  dk  P.  B. 
Corp.  6  Cush.  424;  FUehburg  B.  Co.  v.  Grand 
Junction  B.  db  Depot  Co.  4  Allen,  198;  Com.  v. 
Eastern  B.  Co.  103  Mass.  254,  4  Am.  Rep. 
655;  Albany  N.  B.  Co.  v.  BrowneU,  24  N.  Y. 
846,  overruiing  Miller  v.  JVw  York  d  B.  B. 
Co.  21  Barb.  513. " 

Tbe  decisions  limiting  tbe  reserved  power, 
with  rare  exceptions,  so  Tar  as  found  apply  to 
cases  affecting  vested  rights  of  property, — that 
is  to  say,  tbe  property  acquired  by  corpora- 
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U0D8  belongs  to  tbem,  and  cannot  coostltutioD- 
ally  be  taken  fiom  tbt-ro:  but  even  as  to  vested 
pioperty,  the  decisions  are  often  confusing  and 
not  easily  reconciled.  In  Lake  Erie  Iron  Co, 
V.  Ohio,  recently  decided  by  the  circuit  court 
of  Cuyahoga  county,  Ohio,  the  question  of  the 
limitation  of  the  reserved  power  of  the  Legis- 
lature to  amend  charters  was  considered  in  its 
bearing  upon  ".An  Act  to  Amend  'An  Act  to 
Secure  Prompt  Pavment  of  Wages  of  Certain 
Employes  Twice  Each  Month/  Passed  March 
21 ,  1887  /'  (85  Ohio  Laws,  p.  251 ;)  and  the  court 
held  that  the  Act  was  not  a  valid  and  consti- 
tutional exercise  of  such  reserved  power.  The 
report  of  the  decision  was  made  stenographic- 
ally,  and  a  typewrilien  copy  has  been  furnished 
us.  We  do  not  altogether  understand  the  rea- 
soning upon  which  the  decision  was  based,  as 
gathered  from  the  report  furnished  us,  the  ac- 
curacy of  which  IB  open  to  question,  but,  so 
far  as  we  do  understand  it,  it  does  not  com- 
mand our  approval.  In  Shaffer  v.  Union 
Min,  Co,  of  Allegany  County,  65  Md.  74,  the 
Supreme  Court  of  Maryland  decided  that  the 
Maryland  Act  of  1880,  chap.  2'2 8, entitled* 'An 
Act  to  Prohibit  the  Payment  of  Employes  of 
Certain  Corporations  Operating  in  Allegany 
County  Otherwise  than  in  Legal-tender  Money 
of  the  United  States."  was  within  the  reserved 
power  of  the  Legislature  to  amend  charters. 
The  first  section  of  the  Act  provided  ''that 
every  corporation  engaged  in  mining  or  manu- 
facturing or  operating  a  railroad  in  Allegany 
county,  and  employing  ten  hands  or  more, 
shall  pay  its  employes  &e  full  amount  of  their 
wages  in  legal-tender  money  of  the  United 
States;  and  that  any  contract  by  or  on  bebalf 
of  any  such  corporation,  for  the  payment  of 
the  whole  or  of  any  part  of  such  wages  in 
any  other  manner  than  herein  provided,  shall 
be  and  is  hereby  declared  illegal,  null,  and 
void;  and  that  every  such  employ^  shall 
be  entitled  to  receive  from  any  such  corpora- 
tion employing  him  the  whole  or  so  much  of 
the  wages  earned  by  him  as  shall  not  have 
been  actually  oaid  to  him  in  the  legal- tender 
money  of  the  United  States,  without  set-off  or 
deduction  of  bis  demand  in  respect  of  any  ac- 
count or  claim  whatever."  The  second  section 
made  certain  exceptions  as  to  rent  of  tene- 
ments, and  medicine,  medical  attendance,  and 
fuel,  and  money  advanced  to  procure  those 
several  things.  The  third  section  made  pay- 
ment, by  consent  of  the  employ!,  in  the  notes 
of  any  bank  current  in  the  state  at  the  time  at 
par,  as  good  as  if  made  in  legal  tender  money. 
The  fourth  section  declared  the  making  of  anv 
contract  or  any  payment  "hereby  declared  il- 
legal" should  be  an  indictable  offense  in  any 
court  of  competent  jurisdiction,  and  pro- 
nounced heavy  penalties.  The  fifth  section 
provided  that  the  Act  should  go  into  effect 
from  the  date  of  its  passage,  April  10,  1880. 

Mr.  Justice  Irving,  in  delivering  the  opinion 
of  the  court,  said:  "It  being  conceded  that 
the  Legislature,  when  it  incorporated  the 
Union  Mining  Company,  reserved  the  right  to 
amend  or  alter  its  charter  at  pleasure,  there 
can  be  no  doubt  that  the  Legislature  could 
enact  a  law  prohibiting  the  corporation  from 
paying  its  employes  otherwise  than  in  money, 
and  that  it  could  forbid  the  corporation  from 
making  contracts  with  them  for  payment  in 
•17  L.  R.  A. 


anything  hut  money.  It  was  also  entire!  j  com* 
petent  for  the  Legislature,  as  one  of  the  meana 
of  securing  observance  of  the  law,  10  withdraw 
from  the  appellees  the  right  of  aetroff  (in  a  soil 
against  them  for  wages)  for  goods  sold  their 
employes  in  contravention  of  the  Act,  or  for 
any  other  claim  prohibited  by  the  Act.  The 
acceptance  by  the  corporation  of  a  charter, 
with  the  reservation  of  right  to  alter  and 
amend,  made  that  provision  a  part  of  the  con- 
tract, which,  as  between  the  Legislature  and  it 
as  a  private  corporation,  it  must  be  under- 
stood to  be.  A  corporation  has  no  inherent  or 
natural  rights  like  a  citizen.  It  has  no  right* 
but  those  which  are  expressly  conferred  upon 
it,  or  are  necessarily  inferable  from  the  pow- 
ers actually  granted.  A  private  corporation  is 
only  a  quasi  individual,  the'  pure  creation  of 
the  legislative  will,  with  just  such  powers  at 
are  conferred  expressly  or  by  neceswry  impli- 
cation, and  none  others.  Whatever,  therefore, 
may  have  been  the  mischief  intended  to  be 
reached  and  prevented  by  this  law,  by  restric- 
tions imposed  on  the  corporation,  it  was  com- 
petent for  the  Legislature  by  this  law,  whidi 
operates  as  an  amendment  of  its  charter,  to  ac- 
complish. State  Y.  Northern  Cent,  B.  Co.  44 
Md.  181." 

Defendant's  counsel  has  particularly  referred 
us  to  the  words  of  Mr,  Justice  Swayne  in 
Shield*  V.  Ohio,  95  U.  S.  819.  334,  24  L.  ed. 
867,  869,  as  iayinff  down  a  rule,  the  proper  ap- 
plication of  which,  he  claims,  would  exclude 
chapter  918  of  the  Public  Laws  from  the  power 
reserved  to  the  Legislature  to  amend  charters, 
and  which  words  have  been  quoted  in  Mora- 
wetz  on  Private  Corporations,  ^  1096,  and 
other  text- books,  as  laying  down  an  authorita- 
tive rule.  The  language  of  Mr,  Justice 
Swayne,  referred  to,  is  as  follows:  "The 
power  of  alteration  and  amendment  is  not 
without  limit.  The  alterations  must  be  reason- 
able; they  must  be  made  in  ^ood  faith,  and  be 
consistent  with  the  scope  and  object  of  the  Act 
of  incorporation.  Sheer  oppression  and  wrong 
cannot  be  inflicted  under  the  guise  of  amen£ 
ment  or  alteration."  The  rule  (bus  laid  down, 
applied  as  we  think  it  ought  to  be,  is  a  just  and 
proper  one;  but  the  difficulty  is  not  in  the  rule 
as  abstractly  stated,  but  in  its  application  to 
concrete  cases.  Shields  v.  Ohio  was  a  case 
wherein  the  Legislature  had  altered  the  price 
per  mile  to  be  (uiarged  by  a  railroad  company 
for  transportation  of  passengers,  thus  interfer- 
ing with  the  ri^ht  given  to  the  company  to 
charge  such  freight  and  tolls  as  the  directors 
might  deem  reasonable,  and  the  court  held  that 
the  Legislature,  under  its  reserved  power,  could 
make  such  alteration.  If  theLegi8{ature,by  way 
of  illustration,  should  require  a  man ufacturmg 
corporation  to  build  and  operate  a  railroad  not 
in  any  wise  connected  with  its  business,  we 
should  doubtless  say  that  was  not  a  reasonable 
exercise  of  the  reserved  power,  and  that  it  was 
not  consistent  with  the  scope  and  object  of  the 
Act  of  incorporation,  and  ifr.  Justice  Swayne, 
in  the  very  case  of  Shields  v.  Ohio,  illustrated 
the  applies!  ion  of  the  rule  in  this  wise.  He 
says:  "Two  authoritative  adjudications  throw 
a  strong  light  from  opposite  directions  upon 
this  subject.  We  cite  them  only  for  the  pur- 
pose of  illustration.  In  Miller  v.  2ieu>  York  S 
E.  B,  Co,,  21  Barb.  618,  the  Legislature,  under 
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Ibe  reaerved  power  of  alteradon,  required  the 
company  which  had  been  previously  incorpo- 
rated to  confitruct  a  highway  across  their  road. 
The  work  was  expensive,  and  of  no  benefit  to 
the  company.  The  Act  imposing  the  burden 
was  held  to  be  void.  In  Worcester  v.  Nanne^t 
dt  W.  IL  Oo.,  1QI9  Mass.  108,  the  Legislature 
had  i>a88ed  an  Act  requiriog  the  railroad  com- 
panies therein  named  to  unite  in  a  passenger 
station  in  the  city  of  Worcester,  tbe  place  to 
be  fixed  as  provided,  to  extend  their  tracks  in 
ibe  city  to  tbe  union  station,  and,  after  the  ex- 
tention,  to  discontinue  parts  of  their  existing 
locations.  The  Act  was  held  to  be  constitu- 
tional and  valid,  being  a  reasonable  exercise  of 
tbe  right  reserved  to  tbe  Legislature  to  amend, 
alter  or  repeal  the  charters  of  those  companies. 
8ee  also  Com,  v.  Essex  Co.  18  Gray,  289,  and 
Crease  v.  Babeoek,  28  Pick.  884,  84  Am.  Dec. 
61 ." 

In  the  case  at  bar  tbe  amendment  is  of  a  gen- 
eral corporate  power  granted  to  the  defendant 
as  it  is  granted  to  all  other  corporations,  and 
not  directly  affecting  the  particular  or  distinc- 
tive franchise  of  its  charter,  which  is  the  right 
of  manufacturing  machinery  and  working  in 
iron  and  other  materials.  This  general  corpo- 
rate power  is.  of  course,  within  tbe  scope  and 
object  of  the  defendant's  charter,  for  it  is  one  of 
the  fundamental  powers  of  all  corporations; 
and  the  General  Assembly,  in  the  exercise  of 
its  legislative  power,  is  the  branch  of  tbe  eov- 
eroment  to  say  what  general  powers  shall  be 
conferred  upon  and  continued  to  corporations, 
and  the  power  to  contract  is  one  of  the  general 
powers.  It  may  affix  such  limitation  to  the 
power  to  contract  as  it  sees  fit.  The  grant  of 
corporate  powers  is  so  important,  and  may  be 
ao  far-reaching  that  tbe  General  Assembly  of 
Rhode  Island  will  grant  none  without  reserv- 
ing the  right  to  amend,  for,  in  the  passage  of 
time  and  the  change  of  views  brought  about 
by  human  experience,  powers  not  considered 
too  broad  at  one  time  require  limitation  at  an- 
other, and  the  very  object  of  reserving  the 
power  to  amend  was  to  permit  modification  as 
deemed  to  be  required  for  the  public  welfare. 

The  purpose  of  chapter  918,  inferable  from 
the  Act  itself,  is  to  protect  the  employes  of 
corporations  from  what  has  been  termea  *'the 
greed  of  corporate  capital."  Those  employes 
in  this  state  are  very  numerous,  and,  in  the 
words  of  the  defendant's  brief,  "it  is  a  matter  of 
common  knowledge  that  the  corporations  cov- 
ered by  this  Act  constitute  a  large  majority  of 
the  employers  of  labor  other  than  for  domestic 
or  farm  service  in  this  state."  In  the  language 
of  Mr.  Justice  Field,  in  Paul  v.  Virginia,  75 
U.  8.  8  Wall.  168,  181,  19  L.  ed.  357,  860: 
"At  the  present  day,  corporations  are  multi- 
plied to  an  almost  indefinite  extent.  There  is 
scarcely  a  business  pursued  requiring  the  ex- 
penditure of  large  capital,  or  the  union  of  large 
numbers,  that  is  not  carried  on  by  corporations. 
It  is  not  too  much  to  say  that  the  wealth  and 
business  of  the  country  are  to  a  great  extent 
controlled  by  them.** '  Corporations  are  com- 
posed of  aggregated  capital,  and  therefore,  as 
a  rule,  are  far  more  rich  and  powerful  than 
individuals;  then,  too,  they  must,  from  tbe 
nature  of  their  being,  conduct  their  affairs 
through  officers  and  agents,  and  delegated 
power  is  liable  to  be  used  more  harshly  than 
power  not  delegated.    It  is  a  matter  of  com- 
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mon  knowledge  that  while  corporations,  ow« 
ing  to  this  very  corporate  power  of  aggregating^ 
capital,  are  the  richest  and  strongest  bodies, 
as  a  rule,  in  the  state,  their  employes  aro 
often  tbe  weakest  and  least  able  to  protect 
themselves,  frequently  bein|^  dependent  upon 
their  current  wages  for  their  daily  bread.  If 
they  get  credit,  they  must  pav  for  it,  aa 
others  do,  and  in  proportion  to  tneir  inability 
to  pay  cash  and  the  risk  in  trusting  them,  they 
have  to  pay  for  the  time  indulgence  they  ob- 
tain. To  save  labor  and  expense,  many  corpo- 
rate pay  rolls  were  made  up  but  twelve  or  thir- 
teen times  a  year,  and  sometimes,  when  cor- 
porate means  were  cramped,  even  less  often, 
whereby  employes  were  obliged  to  wait  for 
their  pay,  and  the  longer  they  had  to  wait  the 
less  it  was  worth  to  them. 

Employes,  whether  of  corporations  or  indi- 
viduals, are  favored  beyond  any  other  class  by 
the  laws  of  this  state,  as  shown  by  our  insolv- 
ent laws,  which  provide  that  *'no  assignment 
hereafter  made  for  the  benefit  of  creditors  shall 
give  to  any  one  creditor  any  preference  over 
the  claims  of  any  other  creditor,  except  the 
creditor  be  the  United  States  or  the  state 
of  Rhode  Island,  or  for  the  wages  of  labor 
performed  within  six  months  previous  to 
such  assignment,  not  exceeding  one  hundred 
dollars  to  any  one  person,  which  claims 
shall  he  paid  in  full  if  sufficient,  whether 
such  preference  be  expressed  or  not;  provid- 
ed, however,  that  the  expenses  of  executing: 
the  assignment  shall  first  be  paid  out  of  the  es- 
tale."  K.  I.  Pub.  Stat.  chap.  287,  §  14;  R.  L 
Pub.  Laws  April  28,  1885,  chap.  497.  A  cor- 
poration derives  its  powers  solely  from  the  Leg- 
islature, and  that  corporate  powers  and  priv- 
ileges are  valuable  is  demonstrated  by  the  vast 
increase  in  corporations  each  succeeding  decade 
not  the  least  valuable  of  such  corporate  priv- 
ileges being  a  limitation  to  tbe  liability  of  stock- 
holders for  tbe  debts  of  the  corporation:  and 
one  effect  of  chapter  918  would  be  to  prevent,, 
to  a  considerable  extent,  failing  corporations, 
forced  to  make  an  assignment  for  the  benefit 
of  their  creditors,  from  owing  to  their  em- 
ployes a  [larger  sum  than  would  be  preferred 
by  law. 

If  it  be  said  that,  however  rich  and  power- 
ful corporations  may  be,  and  however  poor 
and  weak  their  employes,  tbe  latter  are  not 
obliged  to  work  for  the  former,  and,  if  they 
choose  to  work  for  corporations,  they  can,  but 
for  chapter  91 H,  make  such  agreements  as  they 
see  fit,  and  thus  protect  themselves,  then  ft 
may  be  replied  that  poverty  and  weakness  can 
wage  but  an  unequal  contest  with  corporate 
wealth  and  power,  and  that  the  I^egislature  in 
granting  valuable  corporate  powers  and  priv- 
ileges might  be  willing  to  do  it,  or,  if  already 
granted,  to  continue  them  if  it  has  retained  the 
power  to  amend  such  original  grant,  only  on 
condition  of  minimizing  corporate  power  to 
drive  hard  bargains  with  their  employes,  who 
too  often  in  the  sharp  and  bitter  competition 
for  work,  have  to  submit  to  such  terms  and 
conditions  as  their  employers  see  fit  to  pre- 
scribe. But  for  the  power  granted  by  the 
Legislature,  corporations  could  not  make  any 
contract,  and  we  see  no  reason  why  the  Legis- 
lature, under  its  reserved  power  to  amend  char- 
ters, cannot  limit  the  power  to  contract  in  the 
future  just  as  they  might  have  fixed  it  in  the 


464 


Khodb  Ibljusd  SXSFREUE  COUttT. 


Oer., 


original  chftrter,  if  any  reasonable  irarpoae  Is 
to  oe  aubserved  thereby.  The  limitaUon  of 
liability  of  stockholders  for  the  debts  of  a  cor- 
poratioD,  the  necessity  of  corporations  to  dele- 
^te  the  exercise  of  power  to  officers  and 
^igents,  the  fact  that  corporate  powers  are  priv- 
ileges granted  by  the  Legislature  on  such  con- 
•ditions  as  the  granting  power  sees  fit  to  impose, 
.«nd  which  corporate  privileges,  by  affording 
facilities  to  aggregate  capital,  conduce  to  the 
concentration  and  increase  of  power,  are  rea- 
sons why  the  Qeneral  Assembly  might  rej^ard 
<eorporate  bodies  as  proper  subjects  for  legisla- 
tion, not  permissible,  perhaps,  in  relation  to 
natural  persons.  We  think  chapter  918  is 
within  the  reserred  power  of  the  General  As- 
aembly  to  enact,  so  far  as  ressonableoees  is 
<^oncerned,  if  they  deem  it  expedient.  In  the 
words  of  Chief  Jvitiee  Waite  in  Muftn  v.  lUi- 
now,  94  U.  B.  113, 182.  24  L.  ed.  77,  86:  "For 
us  the  question  is  one  of  power,  not  of  expedi- 
•ency.  ...  Of  the  propnety  of  legislative  in- 
ter^rence  within  the  scope  of  legislative  pow- 
«r,  the  Legislature  is  the  exclusive  ludge. 

In  applying  Mr,  Juitice  Bwayne  s  rule  still 
further,  we  fail  to  discover  anything  on  the 
face  of  the  Act  under  consideration,  or  infera- 
ble from  its  operation,  that  leads  us  to  ques- 
tion the  good  faith  of  the  General  Assembly 
4n  passing  it.  Said  Mr,  Justice  Field  in  JSoon 
Hing  v.  Oroutley,  118  U.  8.  703,  710,  28  L.  ed. 
1146, 1147i  "The  rule  is  ceneral  with  refer- 
ence to  the  enactments  of  all  legislative  bodies 
that  Uie  courts  cannot  inquire  into  themotiyes 
of  the  legislators  in  passing  them, except  as  they 
may  be  disclosed  on  the  face  of  the  acts,  or  in- 
ferable from  their  operation,  considered  with 
reference  to  the  condition  of  the  country  and 
•existing  legislation.  The  motives  of  the  legis- 
lators, considered  as  the  purposes  they  had  in 
yiew,  will  always  be  presumed  to  be  to  accom- 
plish that  which  follows  as  the  natural  and 
reasonable  effect  of  their  enactments." 

Question  has  been  made  at  the  bar  whether 
chapter  018  was  to  be  deemed  an  exercise  of 
(he  police  power.  While,  if  it  were  a  police 
power,  there  can  be  no  question  of  the  pro- 
priety of  its  exercise,  yet  the  converse  is  not 
true,  viz.,  that  if  it  is  not  a  police  power  it 
would  necessarily  be  unreasonable  and  an  in- 
valid exercise  of  the  power  reserved  to  the 
General  Assembly  to  amend  charters.  As  this 
Act  applies  only  to  corporntions,  and  is  there- 
fore intended  to  remedy  evils  presumably  at- 
taching to  tbem  only,  we  do  not,  in  our  view 
of  the  case,  consider  it  necessary  to  consider 
that  point  further. 

The  argument  at  the  bar  that  the  power  to 
contract,  granted  in  the  charter,  was  such 
property  of  the  defendant  that  modifying  or 
limiting  it  bv  the  General  Assembly  was  taking 
away  defendant's  property  without  compensa- 
tion, does  not  seem  to  us  to  be  well  founded. 
The  properly  of  a  corporation  that  cannot  be 
tnken  away  by  the  General  Assembly  through 
the  exercise  of  its  reserved  power  is  such  prop- 
4*1  ly  as,  upon  the  dissolution  of  the  corpora- 
tion, would  belong  to  its  creditors  and  stock- 
holders, and  not  a  privilege  it  derived  from  the 
creating  power,  and  which  it  was  agreed,  upon 
accepting  the  charter,  might  be  amended  at 
will  by  tbe  General  Assemblv, 

It  has  been  argued  that  cnapter  918  would 
l^revent  cenliacts  for  f '>^  meut  by  the  piece  or 
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Job.  We  do  not  so  underatand  fhe  AflL  If 
employes  are  to  be  paid  by  a  time  ataDdaid, 
then  they  must  be  paid  weekly;  but  if  tliey 
are  to  be  paid  by  the  piece,  then  wages  are  mot 
"earned"  until  the  piece  is  done,  and  tbe 
wagM  to  be  paid  weekly  are  the  wages  **eanied'' 
to  within  nine  days  of  the  date  of  paymest 
It  has  been  urged  that  chapter  918  Is  unconati- 
tutional.  because  it  interferes  with  the  ririits 
of  employes  to  make  such  contracts  with  a 
corporation  aa  they  see  fit.  No  inhibition  i» 
placed  upon  employes  to  made  such  oontzact* 
as  they  chooee,with  any  person  or  body,  naln- 
ral  or  artificial,  that  is  authorized  to  oontrut 
with  tbem.  But  corporationa  are  artificial 
bodies,  and  possess  only  auch  powers  as  nt 
granted  to  them,  and  natural  peraons  dealing 
with  them  have  no  right  to  demand  that  great 
er  power  should  be' granted  to  corporationa  In 
order  that  they  may  make  other  contracta  with 
such  corporations  than  the  oorporatioca  are 
authorized  to  enter  into.  Chapter  918  was 
clearly  passed  in  the  interest  of  the  employ^, 
and  it  is  not  easy  to  see  how  it  would  operate 
to  his  disadvantage.  If  he  did  any  labor  un- 
der a  lime  contract  which  the  oorporaiion  was 
not  authorized  to  make,  he  would  be  paid,  not 
under  the  contract,  but  under  a  ^^iasiium 
meruit,  every  week. 

Stress  has  been  laid  upon  the  fact  that  chap- 
ter 918  applies  only  to  certain  kinds  of  corpo- 
rations, as  it  does  not  include  religions,  literary 
or  charitable  corporations.  The  excepted  cor- 
porations rarely,  if  ever,  have  capital  sloc^, 
rarely,  if  ever,  are  prosecuted  merely  for  pe- 
cuniary gain,  and,  being  for  the.  spiritoal. 
mental,  or  physical  elevation  of  mankind, 
would  not  come  within  the  ends  to  be  aab- 
served  by  the  Act  as  to  other  corporationa. 
The  different  aapect  from  other  corporationa 
with  which  they  are  regarded  by  the  state  is 
clearly  indicated  b^  the  constitutional  provis- 
ion requiring  petitions  for  Acts  of  incorpora- 
tion in  general,  presented  to  the  General  As- 
sembly, to  be  continued  until  another  election 
ol  members  shsll  have  taken  place,  and  public 
notice  thereof  shall  have  been  given;  whereas, 
petitions  for  Acts  of  incorporation  for  relig- 
ious, literary  or  charitable  purposes  may  be 
acted  on  at  any  time  without  such  continuance 
and  notice.  R  I.  Const  art.  4,  g  17.  We  fail 
to  see  any  force  in  the  objection  tnat  an  invidi- 
ous distinction  baa  been  made  in  favor  of  aoch 
corporations.  The  inclusion  of  citiea  in  and 
the  exclusion  of  towns  from  the  operation  of 
chapter  918  require  no  consideration  from  us 
in  this  case,  for,  as  public  corporations,  they 
are  governed  by  rules  of  law  not  applicable  tu 
the  defendant  as  a  private  corporation,  and  the 
only  inquiry  before  us  now  is  whether  said 
chapter  is  constitutional,  so  far  as  it  relates  to 
the  defendan  t.  In  our  opinion,  chapter  918  of 
the  Public  Laws  is  not  in  violation  of  any  of 
the  constitutional  provisions  of  the  United 
States,  or  of  this  state,  that  have  been  parties 
larly  called  to  our  attention,  nor  do  we  tbinicof 
any  other  provision  with  which  it  conflicts; 
and  therefore  tbe  questions  presented  bj  the 
certificate  must  be  answered  adversely  to  tbe 
defendant,  and  the  case  sent  back  to  the  dis- 
trict court  for  further  prooecdinga  in  pursa- 
anoe  of  this  decision. 

Order  aeeordingijf. 
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RfeUMfi  OF  THE  DECISIONS  PUBLISHED  IN  THIS  BOOK. 


49HOWINO  the  Cliaoges,  Progress,  and  Development  of  the  Law  durisg  the  Fint  Quarter 
ot  the  Judicial  Year  BeginniDg  with  Oct.  1, 1892,  OUuBsifled  as  Follows: 

I.   PtTBLIO,  OFFICrAL,   Ain>  BtATUTOBT  MATTBBfll 

II.  Contractual  ahd  Commbboial  Bbilatiob& 

III.  COBPORATTOB8  ABD  AbBOOIATIONB. 

IV.  DOMBBTTC  RblATIOKB. 

y.  FlDtJCIABIBB  ABD  RBFBBBBBTATiyBB. 
YI.  TOBTS  ;  ^EGLIGBBCB  ;  iBJtTRIBS :  NUIBABCS 

yn.  Pbofbbtt  Rightb  ;  Ldbbb  ;  WruA 
yill.  Civil  Rembdxbb;  Rulbb  and  Pbibgiflb8. 
IX.  Cbiminal  Law  ako  Pbaotigb. 


L  Public,  Official,  abd  Statutobt  Mattbb& 


LegitioHve  Dayi, 
An  foteresting  question  as  to  the  time  when 
ft  legislative  dav  expires  is  presented  in  a  Wyo- 
ming case,  which  holds  that  a  session  begin- 
Dine  at  noon  and  limited  to  a  certain  number 
of  days  will  end  at  noon,  making  each  legis- 
lative dav  full  days  of  twenty-four  hours. 
<Wyo.)  66. 

Annexatian  to  OUiy, 
The  annexation  of  territory  to  a  city  is  held 
t>7  an  interesting  decision  not  to  be  an  amend- 
ment of  its  charter  within  the  meaning  of  the 
constitutional  provisions  as  to  such  amend- 
ments.   (Wash.)  268. 

BUeium$. 
The  attempt  of  the  Indiana  Legislature  to  re- 
'quire  a  notice  of  a  claim  to  be  a  voter  to  be  filed 
as  a  condition  of  the  right  to  vote,  by  persons 
who  had  been  out  of  the  state  for  six  months, 
And  others,  is  held  unconstitutional  as  impos- 
luz  undue  burdens  on  such  persons.    (Ind.) 


The  provision  of  the  California  statute  that 
names  of  parties  who  have  filed  certficates  of 
nominations  may  be  printed  at  the  head  of  the 
official  ballots,  and  that  all  the  candidates  of  a 
fMitj  mav  be  voted  for  by  marking  the  partv 
name,  is  held  as  unconstitutional  as  a  discrimi- 
nation against  classes  of  voters  in  view  of  other 
provisions  of  the  statute.    (Cal.)  697. 

Another  case  of  much  importance  is  added, 
by  a  Connecticut  decision,  to  the  list  of  recent 
oases  on  the  secret  ballot  Acts,  and  various 
marks  and  devices  for  distinguishing  ballots 
are  discussed.    (Conn.)864. 

The  inscription^O.  E."  on  the  back  of  bal- 
lots is  held  to  be  an  unlawful  device.    C^.  C.) 

Apportionment, 

Another  important  case  holding  an  Appor- 
tionment Act  unconstitutional  for  inequality  is 
decided  in  Wisconsin,  one  important  question 
being  the  power  of  the  court  to  take  Jurisdic- 
lion  of  such  suit  where  it  is  not  brought  by  or 
with  the  consent  of  the  attorney-general.  (W is. ) 
145. 

The  case  further  holds  that  no  number  of 
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legislative  violations  can  abrogate  such  oonstl- 
tuiional  provisions.    Id, 

AppTopriatioTiM, 
A^cultural  societfes  are  held  to  be  agencies 
of  the  state  for  which  public  money  may  bo 
appropriated.    (Neb.)  888. 

Taxation, 

A  county  tax  for  the  site  and  building  of  a 
state  agricultural  station  to  secure  its  location 
within  the  county  is  held  to  be  in  violation  of 
the  Ohio  Constitution  requiring  all  property  in 
the  state  to  be  taxed  uniformly  for  the  general 
revenue  of  the  state  on  the  ground  that  such 
tax  is  for  a  state  purpose  although  the  prop- 
erty in  the  county  might  be  incidentally  bene- 
fited by  the  location.    (Ohio)  705. 

The  attempt  of  a  state  to  tax  the  franchise  of 
a  telegraph  company  which  has  accepted  the 
provisions  of  the  Act  of  Congress  to  aid  such 
lines  and  secure  their  benefits  to  the  govern- 
ment is  void  as  an  attempt  to  tax  an  agency  of 
the  government.    (Cal.)  801. 

A  dam  necessary  for  the  exercise  of  the 
franchises  of  a  corporation  in  improving  navi- 
gation is  held  not  taxable  apart  from  the  plant 
and  franchises  of  the  corporation.    (Wis.)  93. 

Books  of  abstracts  of  land  title  are  held  by 
an  Iowa  decision  to  be  taxable.    (Iowa)  109. 

Special  Aue9$menU  or  Taxei, 
The  nature  of  special  assessments  for  publte 
improvements  is  discussed  in  respect  to  various 
constitutional  provisions  by  a  North  Carolina 
case  holding  that  such  assessments  are  an  ex- 
ercise of  the  taxing  power,  but  not  within  a 
provision  restricting  munidpal  power  of  "tax- 
ation, assessment,  and  borrowing  money."  (N« 
C.)'830. 

The  combination  of  special  taxation  and  spe- 
cial assessment  in  a  single  improvement  is 
held  not  authorized  by  the  Illinois  statute 
which  provides  for  various  modes  of  paying  for 
the  improvement.    (111.)  774. 

A  constitutional  provision  as  to  uniformity 
of  taxation  is  held  mappli cable  to  public  im- 
provements, and  assessments  therefor  on  the 
basis  of  frontage  are  sustained.    (Colo.)  185. 
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Eminent  Domain, 

Altboucrh  there  is  no  constitutional  proyision 
in  North  Carolina  against  taking  private  prop- 
erty for  public  use  without  just  compensation, 
the  incidental  injury  to  adjoining  lands  in  the 
construction  of  a  railroad  under  legislative  au- 
thority, as  in  the  case  of  the  diversion  of  sur- 
face water,  is  held  to  create  a  liability  on  the 
part  of  the  railroad  company.    (N.  0.)  888. 

The  peculiar  exception  in  the  New  Jersey 
constitutional  provision  as  to  taking  property 
for  public  use  without  compensation,  by  whicb 
land  for  public  highways  may  be  taken  "  as 
heretofore  until  the  Legislature  shall  direct 
compensation  to  be  made,"  is  construed  to  be 
limited  to  the  taking  of  roads  four  rods  wide 
in  accordance  with  the  ancient  practice  in  that 
state  which  limited  roads  to  that  width.  (N. 
J.)  785. 

The  right  of  an  abutting  owner  to  damages 
for  the  construction  of  a  railroad  diagonally 
across  tbe  iutersection  of  streets  upon  a  bridge 
is  sustained  so  far  as  the  value  of  his  property 
is  diminished  by  tbe  exclusion  of  light  and  air 
but  not  so  far  as  it  is  affected  by  a  mere  ex- 
posure to  noise,  smoke,  dust  and  the  danger  of 
frightening  horses.    (Pa.)  758. 

The  doctrine  that  a  steam  railway  consti- 
tutes an  additional  servitude  on  a  highway  is 
adopted  and  applied  in  an  Alabama  case. 
(Ala.)  474. 

In  distinction  from  a  recent  case  allowing 
substantial  damages  for  the  condemnation  of 
the  fee  of  a  city  street  is  a  decision  limiting 
the  compensation  on  condemning  an  easement 
for  a  village  street  to  nominal  damages  where 
there  was  a  private  easement  already  existing 
which  required  the  strip  to  be  kept  open  for 
public  use.    (N.  T.)  640. 

Offieert, 

Tbe  question  who  are  **  officers  "  is  presented 
and  discussed  at  lenirth  in  a  Utah  case,  which 
holds  that  trustees  of  tbe  Agricultural  College, 
and  also  members  of  a  board  of  a  construction, 
are  officers.    (Utah)  248. 

A  county  clerk  is  entitled  to  a  reasonable 
discretion  m  making  rules  for  the  use  of  his 
records  by  abstracters  and  others.    (Colo.)  282. 

Interstate  Commerce, 

Shipments  between  points  within  the  same 
state  do  not  constitute  interstate  commerce  be- 
cause made  on  a  railroad  which  extends  into 
another  state.    (Iowa)  448. 

A  shipment  within  a  state  which  is  the  be- 
ginnint;  of  transportation  to  a  foreign  port  is 
not  subject  to  state  regulations.    (Tex.)  643. 

State  statutes  regulating  railroad  tickets  and 
the  right  to  stop  off  thereon  do  not  apply  to 
interstate  transportation.    (Me.)  111. 

Discrimination  hy  City. 
An  unreasonable  discrimination  against 
goods  imported  into  a  city  for  sale  at  auction 
is  made  by  an  ordinance  requiring  a  license  fee 
of  $25  per  day  for  making  such  sales,  and  an 
ordinance  is  therefore  invalid  although  the 
statutes  expressly  authorize  such  sales  to  be 
regulated,  licensed,  or  prohibited.    (Ohio)  184. 

E^al  Bights  and  Prititeges, 
Allowing  persons  who  practice  medicine  to 
continue  without  a  diploma  or  certificate  re- 
quired of  others  is  not  an  unconstitutional 
discrimination  between  dtizena,    (Or.)  470. 

17  L.  R.  A. 


A  statute  providing  for  attomeysr  fees  b 
suits  against  a  railroad  for  brench  of  a  statutory 
duty  is  held  not  to  be  unconstitutional.  (Tex.) 
286. 

Restricting  Chntracts  foiih  Emphyen, 

A  case  of  the  highest  importance  in  West 
Virginia  holds,  though  by  a  divided  court,  the 
validity  of  statutes  to  prevent  paying  employes 
in  anything  but  money  and  requiring  coal 
miners  to  m  paid  according  to  the  weight  or 
measure  of  the  coal  before  it  is  screened  or 
removed  from  the  mine.    (W.  Va.)  885. 

But  on  the  question  of  statutory  limitarions 
on  contracts  for  wages  the  Illinois  court  holds 
a  statute  prohibiting  the  screening  of  coal  be- 
fore estimating  the  wages  of  miners  to  be  un^ 
constitutional.    (Bl.)858. 

The  weekly  payment  law  of  Rhode  Island, 
which  applies  to  all  corporations  except  those 
of  a  religious,  literary,  or  charitable  nature,  is 
held  constitutional  under  the  reserved  power 
to  amend  or  repeal  charters,  as  the  power  of 
the  corporation  to  make  contracts  is  purely 
statutory.    (R.  I.)  856. 

Obligation  of  Judgrnent, 
The  effect  of  a  judgment  as  a  contract  on 
which  the  rate  of  interest  cannot  be  changed 
by  statute  is  decided  affirmatively  in  Colorada 
(But  to  the  contrary  see  decisions  referred  to 
in  the  note  to  that  case.)    (Colo.)  611. 

Court, 

The  power  of  a  court  to  elect  on  behalf  of 
an  insane  widow  to  take  against  her  husband's 
will  is  discussed  and  sustained  in  a  Michigan 
case.     (Mich.)  296. 

The  discretion  of  a  dty  council  to  extend 
citv  streets  across  a  railroad  right  of  way  is 
held  in  Dlinois  not  to  be  subject  to  any  ism- 
trol  by  the  courts.    (HL)  680. 

Jurisdiction  of  Court, 

The  effect  of  the  non residence  of  the  mother 
and  child  on  the  question  of  the  Jurisdiction  in 
bastardy  proceedings  is  reviewed  at  leneth  in 
a  Kansas  case  holding  that  jurisdiction  Is  not 
thereby  defeated  under  statutes  which  aim  not 
merely  at  the  protection  of  the  public  but  to 
convert  the  moral  obligation  of  the  father  into 
a  legal  liability  to  support  the  child.  (Ran.) 
714. 

The  jurisdiction  of  a  state  court  of  an  action 
for  trespass  on  land  ceded  to  the  United 
States  and  leased  to  a  private  person  is  so*' 
tained  in  a  New  York  case.    (N.  Y.)  720. 

The  penal  obligations  which  a  court  of  an- 
other state  will  not  enforce  do  not  include  a 
ne  exeat  bond.    (Minn.)  812. 

Judge, 

The  question  as  to  the  disqualification  of  a 
judge  by  reason  of  his  former  relation  as  attor- 
ney to  one  of  the  parties  is  discussed  at  leneth 
in  a  Florida  case,  which  holds  that  such  dis- 
qualification does  not  depend  upon  any  statr 
ute.    (Fla.)  681. 

Trial  by  Jury, 

A  constitutional  provision  that  the  Legisla- 
ture may  authorize  a  trial  b^  jury  of  leas  than 
twelve  men  does  not  authorize  a  statute  giving 
the  courts  power  to  discharge  jurors  who  are 
unable  to  attend  after  the  jury  is  impaneled 
and  proceed  with  the  remainder,  but  which 
does  not  allow  a  jury  of  less  than  twelve  to  te 
impaneled  in  the  first  instance.    (Mich.)  751. 


RisuMB  OP  Dbcibiohs. 

(OOSTRAOnTAL  AND  GOMnBGIAIi  BXLATIOVB.) 
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Appeal, 
The  meaDing  of  the  words  "  iDlerlocutory 
order  or  decree  "  is  discussed  extensively  in  a 
case  in  the  Federal  circuit  court  of  appeals 
which  construes  the  term  as  used  in  respect  to 
tniunctions  to  mean  every  order  or  decree 
which  is  not  final,  and  therefore  to  include  one 


which  upholds  a  patent,  holds  that  it  is  in- 
fringed, orders  an  injunction  and  an  account- 
ing.   (U.  S.  C.  C.  App.)  615. 

The  power  to  reverse  a  decision  on  appeal  in 
a  crimiual  case  because  of  a  reasonable  doubt 
of  the  Ruilt  of  the  person  convict^  is  asserted 
in  a  Florida  case.    (Fla.)  484. 


II.    COJITRACTUAL    AND  CoiOlERCIAL    RELATIONS. 


The  question  of  the  proper  iuterpretation  of 
a  provision  that  a  certain  thing  shall  be  "to 
the  satisfaction  "  of  a  person  is  raised  in  a  Cali- 
fornia case  in  which  it  is  held  that  under  such 
a  provision  a  vendee  cannot  be  compelled  to 
accept  a  title  which  is  in  fact  perfect  if  it  is 
not  perfected  to  the  satisfaction  of  his  attorney. 
(Cal.)  207. 

The  question  whether  an  agreement  for  a 
definite  number  is  made  by  correspondence 
as  to  the  transportation  of  passengers  is  pre- 
sented in  a  New  York  case  in  which  represen- 
tations of  a  probability  that  a  certain  number 
would  be  furnished  were  held  insufficient, 
although  the  other  party  referred  in  one  of  its 
letters  to  an  understanding  arrived  at  as  to  a 
definite  number  and  the  reply  to  this  letter 
merely  reiterated  the  probability.    (N.  Y. )  359. 

A  sale  of  growing  grain  to  be  harvested  and 
threshed  by  the  seller  is  held  not  to  be  taken 
out  of  the  Statute  of  Frauds  by  an  exception 
as  to  the  sales  of  property  on  which  labor, 
skill,  or  money  are  necessarily  to  be  expended 
in  producing  or  procuring  the  same.  (Iowa) 
755. 

An  agreement  inducing  another  to  refrain 
from  bidding  for  propertv  of  the  state  is  against 
public  policy.    (Minn.)  96. 

The  meaning  of  the  term  "square  inch  of 
water  "  is  extensively  discussed  in  a  Wisconsin 
case.    (Wis.)  564. 

The  impossibility  of  fulfilling  a  contract  for 
a  crop  of  beans  by  reason  of  unexpected  frosts 
Is  held  to  be  no  excuse  for  default.  (Minn.) 
665. 

Giiaranty, 

A  peculiar  case  of  guaranty  is  that  of  the 
full  performance  of  an  agent  of  all  his  engage- 
ments including  that  of  indorsing  notes,  and 
the  guaranty  is  held  not  to  include  a  guaranty 
of  the  notes.    (Or.)  652. 

CawnarU. 

A  covenant  for  a  party-wall  is  held  in  a  New 
York  case  to  run  with  the  land  where  the  par- 
ties have  expressly  so  provided.    (N.  Y.)  409. 

Sewer  and  street  grading  assessments  are 
held  not  to  be  included  in  a  covenant  of  a  min- 
ing lease  to  pay  all  taxes,  duties,  and  imposts. 
(Pa.)  423.    See  also  infra  VI.,  Deeds. 

Attorney^  Fees  in  Note. 
The  negotiability  of  a  bill  of  exchange  is 
held  not  to  be  defeated  by  a  stipulation  for  at- 
torneys' fees  in  a  case  reviewing  the  conflict- 
ing authorities.    (D.  8.  C.  C.  App.)  595. 

Accommodation  Paper. 
Accommodation  paper  of  a  corporation  is 
not  void  in  the  hands  of  a  bona  fide  purchaser 
where  the  statutes  do  not  expressly  declare  it 
so.    (U.  B.  0.  C.  App.)  595. 

DiicoufU. 
The  effect  of  usury  in  a  discount  by  a  na- 
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tional  bank  as  a  cause^of  forfeiture  is  discussed 
by  the  circuit  court  of  appeals,  which  decides 
among  other  things  that  the  forfeiture  of  inter- 
est extends  to  that  accruing  after  maturity. 
(U.  8.  C.  C.  App.)  622. 

Check, 
The  effect  of  depositing  with  a  bank  for  col- 
lection a  check  on  another  bank  is  held  not  to 
transfer  the  title.    (U.  8.  C.  C.  App.)  596. 

Deposit  Slip. 
An  ordinary  deposit  slip  issued  by  a  banker 
is  a  mere  receipt  and  not  a  certificate  of  de- 
posit.    (N.  Y.)  580. 

Inmrance. 

In  Maryland  where  the  assignment  of  an  in 
surance  policy  is  regarded  as  that  of  any  chose 
in  action,  it  Is  held  in  a  recent  case  that  an  as- 
sicrnment  of  interest  of  a  daughter  in  a  life  in- 
surance policy  on  the  life  of  uer  father,  pay- 
able to  a  trustee  for  the  benefit  of  such 
daughter  and  others,  passes  by  her  assignment 
of  all  her  credits  and  effects  to  which  she  is  in 
any  way  entitled,  and  entitles  the  assignee  to 
her  share  on  the  death  of  her  father  although 
she  dies  first.    (Md.)  447. 

Insurance  of  the  title  of  real  estate  is  in- 
volved in  a  Minnesota  case  in  which  untrue 
answers  as  to  the  price  of  the  property  are  set 
up  in  defense.    (Minn.)  576. 

An  agreement  by  an  insurance  agent  to  re- 
new a  policy  for  a  person  in  whose  employ- 
ment he  is,  is  held  ineffectual  against  the  insur- 
ance company  where  he  fails  to  issue  the 
policy.    (Wis.)  586. 

The  proximate  cause  of  death  from  periton- 
itis was  held  to  be  an  accidental  fall  so  as  to 
allow  recovery  on  an  accident  policy.  (Mass.) 
753. 

An  exemption  in  a  life  insurance  policy  from 
liability  for  death  resulting  from  suicide  "  sane 
or  insane  "  is  held  valid  no  matter  what  the  de- 
gree of  insanitv  may  be.    (Vt)  89. 

Failure  to  furnish  a  magistrate  or  notary 
public's  certificate  as  requir^  by  an  insurance 
policy  is  held  not  to  be  excused  by  the  offloer^s 
refusal  to  give  it.    (Minn.)  197. 

An  accord  and  satisfaction  between  insurer 
and  the  owner  of  the  premises  is  held  ineffect- 
ual as  against  a  mortgagee  to  whom  the  policy 
was  pavable  *'as  his  mortgage  interest  may 
appear."    (N.  Y.)  514. 

Oarriera. 

The  illegality  of  a  contract  with  a  shipper 
for  rates  less  tnan  those  given  by  schedule  as 
required  by  the  Interstute  Commerce  Law  will 
not  prevent  its  enforcement  if  he  did  not  know 
of  the  schedule  rate.    (Ala.)  118. 

A  contract  limiting  the  amount  of  a  carrier's 
liability  for  live-stock  by  fixing  its  value  on 
which  the  rates  are  based  is  valid  even  a^ 
against  loss  by  negligence.    (W.  Ya.)  116. 
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The  UaWlity  of  a  carrier  for  goods  in  a  ware- 
bouse  at  desUnation  is  discussed  in  a  case  in 
which  the  necessily  of  notice  of  the  arrival  and 
of  reasonable  time  to  remove  the  goods  is  con- 
sidered.   (Cal.)  685. 

Although  a  carrier  is  held  not  liable  as  such 
after  goods  are  stored  in  its  depot  although  it 
has  negligently  failed  to  deliver  them  when 
called  u>r,  such  negligence  is  held  the  proxi- 
mate cause  of  their  subsejiuent  loss  by  fire 
which  makes  the  carrier  liable  as  warehouse- 
man although  the  fire  was  not  caused  by  its 
fault.    (Tenn.)  691. 

The  duty  of  a  carrier  to  protect  a  passenger 
from  abuse  by  other  passengers  is  emphatically 
shown  in  a  Georgia  case  In  which  a  colored 
passenger  recovers  $1,000  damages  for  indig- 
nities fit>m  drunken  white  men  with  which  the 
conductor  refused  to  Interfere.    (6a.)  571. 
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The  act  of  a  passenger  in  getting  on  s  tr» 
with  a  ticket  which  he'  knows  does  not  on  iu 
face  entitle  him  to  passage  is  oeglfgenoe  as  a 
matter  of  law  which  will  defeat  his  right  to  n- 
cover  for  expulsion.    (U.  S.  C.  C.  App.)  80Ql 

Telegraphi. 

The  power  of  a  telegraph  company  to  stip- 
ulate against  liability  for  mistakes  unless  tlie 
message  is  repeated,  even  if  caused  by  negli- 
gence, is  denied  in  a  North  Carolina  case, 
which  overrules  an  earlier  decision  in  that  state 
as  against  the  better  reason  as  well  as  the  weight 
of  modern  authorities.    (N.  C.)  648. 

The  same  reasons  are  held  applicable  to  a 
stipulation  to  fifty  times  the  amount  paid  for 
tranamitfion.    idL 


in.  CORPORATIOHB  AlTD  AsSOOTATIOiraL 


Avery  striking  case  in  Michigan  declares  the 
power  of  a  court  of  equity  to  wind  up  a  cor- 
poration at  the  private  suit  of  a  minority  stock- 
holder where  the  corporation  has  failed  of  its 
purpose  by  the  mismanagement  ai}d  misappro- 
priation of  funds  bv  a  majority  stockholder 
and  his  dummies.    (Mich.)  412. 

But  the  lack  of  power  in  equity  to  dissolve  a 
corporation  is  affirmed  in  an  Illinois  case 
against  a  claim  that  its  business  is  conducted 
in  the  interest  of  a  controlling  shareholder. 
In  this  case  the  court  holds  that  no  fraud  is  in 
fact  shown  or  that  the  control  of  the  business 
has  not  been  wise.    (111.)  818. 

Defective  organization  of  a  corporation  is 
held  not  to  leave  the  members  liable  as  part- 
ners.   (Or.)  640. 

The  statutory  liability  of  directors  for  fail- 
ure to  file  an  annual  report  does  not  apply  to  a 
contingent  liabilitv  which  does  not  become  an 
existing  debt  until  the  term  of  incorporation 
has  expired.    (N.  Y.)  767. 

The  lease  of  a  railroad  to  a  railroad  com- 
pany of  another  state,  the  effect  bein^  to  de- 
stroy competition  in  the  production  ana  sale  of 
anthracite  coal  is  held  void  and  illegal.  (N.  J.) 
97. 

The  transferable  equality  of  national  bank 
stock  is  involved  in  a  North  Dakota  case, 
which  holds  that  state  statutes  cannot  limit  or 
interfere  with  it  and  that  an  unrecorded  trans- 
fer is  irood  as  airainst  attaching  creditors  of  the 
transferrer.    (N.  Dak.)  259. 

The  effect  of  the  dissolution  of  a  corporation 
on  actions  against  it  is  discussed  in  an  impor- 
tant Alabama  case  which  holds  that  an  action 
of  foreclosure  cannot  be  afterwards  brought  as 
an  independent  suit    (Ala.)  875. 


The  necessity  of  a  relator  In  an  action  by  the 
attorney- general  to  remove  the  trustees  of  a  cor- 
poration is  denied  in  a  New  York  case  which 
very  elaborately  and  czhaustivelv  discusses  the 
question  and  in  which  some  of  the  judges  dis> 
sent.    (N.  Y.)  787. 

The  effect  of  a  dissolution  of  a  corporation  on 
pending  suits  is  discussed  in  an  important 
Alabama  case  which  holds  that  a  foreclosure 
suit  is  thereby  defeated.    (Ala.)  875. 

An  injunction  against  receiving  infants  as 
members  of  a  co-operative  or  assessment  insur- 
ance company  is  upheld  on  the  ground  that  the 
New  York  Act  providiue  for  such  companies 
contemplates  business  with  adults  only.  (N. 
Y.)  547. 

jModationi, 

Members  of  a  law  and  order  leagne  are  held 
not  personally  liable  for  the  services  of  one  em- 
ploved  to  prosecute  violations  of  law  if  they 
nad  no  reason  to  suppose  the  employment  was 
on  their  credit.    (N.  Y. )  204. 

The  president  of  a  voluntary  benevolent  as- 
sociation is  held  not  entitled  to  have  it  dis- 
solved by  reason  of  its  arbitrary  and  illegal  dep- 
osition of  him  where  he  has  submittal  to  it 
for  several  months.    (EL  I.)  202. 

TnuU. 
The  transferable  nature  of  trust  certificates 
is  involved  in  a  New  York  case  which  treats 
them  like  shares  in  a  corporation  and  holds 
that  no  discrimination  can  be  made  between 
purchasers  where  they  are  expressly  made 
transferable  on  the  books  of  the  trust,  unless 
the  power  to  discriminate  is  reserved.  (N.Y.) 
287. 


IV.   DOMBBTIC  BELATIOire. 


The  rights  of  an  adopted  child  as  a  "de- 
scendant" entitled  to  take  under  a  will  is  dis- 
cussed in  a  Maine  case.    (Me.)  435. 

An  Indiana  case  concerning  the  adoption  of 
children  holds  that  the  filing  of  the  record  of 
adoption  in  another  state  is  effective  although 
done  after  the  majority  of  the  child  and  the 
death  of  the  adoptive  parents.    (Ind.)  806. 
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Also  thst  such  child  is  included  in  the  de- 
scription of  children  by  a  former  wife  in  lim- 
iting the  estate  of  a  subsequent  childless  wif& 
Id, 

Two  cases  on  the  question  of  the  sufficiency 
of  marriage  one  upholding  and  the  other  de- 
nying the  alleged  marriage,  are  reported  oa 
pages  847,  84& 


JXtBxnck  OF 
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The  marriage  of  a  party  to  a  divorce  suit 
with  a  third  person  before  the  expiration  of  the 
time  for  an  appeal  is  a  nullity  although  no  ap- 
peal is  taken  and  the  parties  live  together  as 
husband  and  wife  until  one  of  them  dies,  un- 
der Wash.  Code  1881,  g  2008.  declaring  that 
the  court  shall  order  *'a  full  and  complete  dis- 
solution of  the  marriage;"  but  providing  that 


Decisions. 
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neither  party  shall  be  capable  of  contracting 
marriage  with  a  thirdperson  until  the  time  for 
an  appeal  expires.    (Wash.)  573. 

Fraud  which  will  entitle  a  man  to  divorce  is 
not  shown  by  proof  that  he  was  induced  to 
marry  his  wife  by  her  false  representations  of 
pregnancy.    (Pa.)  821. 


Y.   FlDUGIABIBS  AND  REPRESENTATIYEa 


The  distinction  between  cases  in  which  a 
transaction  will  be  held  void  for  constructive 
fraud  and  those  in  which  it  will  not  is  well  il- 
lustrated in  an  Iowa  case  which  holds  that  the 
constructive  fraud  of  an  agent  in  becoming  a 
stockholder  in  a  company  from  which  he 
made  purchases  foT  his  principal  without  the 
latter's  knowledge  would  not  make  his  stock 
illegal  as  to  a  subsequent  purchaser  of  stock  in 
the  same  company  where  his  principal  was 
not  in  fact  defrauded  and  all  the  other  stock- 


holders know  of  and  assented  to  the  arrange- 
meDt.    (Iowa)  557. 

The  power  of  a  conductor  to  employ  a  per- 
son in  the  place  of  an  absent  brake  man  is  af- 
firmed when  it  is  necessary  to  the  safe  man- 
agement of  the  train.     (Iowa)  289. 

The  ouestion  of  imputed  notice  in  case  of 

knowlea^e  by  an  agent  in  a  transaction  where 

he  is  acting  for  himself  is  illustrated  in  the 

case  of  the  discount  of  notes  presented  by  tho 

i  vice-president  of  a  bank.    (N.  C.)  820. 
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The  liability  of  a  bank  for  the  theft  or  mis- 
appropriation bv  its  cashier  of  a  special  de- 
posit gratuitously  kept  is  denied  by  the  Geor- 
gia Supreme  Court  on  the  ground  that  it  is 
outBide  the  scope  of  his  employment.  (Ghi.) 
822. 

Act  qf  Ood, 

The  overflow  of  water  obstructed  by  a  dam 
which  was  lawful  when  made  in  an  aban- 
doned river  bed  is  held  chargeable  to  the  ac- 
count of  Providence  and  not  to  human  agency 
where  it  would  not  have  happened  except  for 
the  filling  up  of  the  new  channel  of  the  river 
by  natural  causes.    (Mo.)  628. 

Electric  DUturbanoe. 
The  use  of  the  single  trolley  system  of  pro- 
pulsion by  a  street  railway  is  held  lawful  as 
against  a  telephone  company  which  has  ob- 
tained its  franchise  on  condition  that  it  shall 
not  interfere  with  the  franchises  of  a  street 
railway  company.    (N.  Y.)  674. 

Trespasser, 
The  unlawful  act  of  a  person  in  attempting 
to  steal  a  ride  on  a  freight  train  contributes  to 
his  injury  in  lumping  off  while  the  train  is 
in  motion  under  the  orders  and  threats  of  a 
brakeman,  even  if  the  latter  are  wrongful, 
where  the  trespasser  instead  of  Jumping  off 
could  have  kept  away  from  the  brakeman 
for  a  considerable  time  at  least  by  going  to- 
ward the  other  end  of  the  train.    (Mass.)  835. 

Uangenms  Premises. 
The  doctrine  lliat  a  lessor  is  not  liable  for 
injuries  caused  by  the  dangerous  condition  of 
the  premises  while  in  the  possession  of  the 
lessee  unless  he  has  agreed  to  make  repairs  is 
squarely  affirmed  by  the  Supreme  Court  of 
Wisconsin  declaring  this  to  be  the  common 
law  supported  by  all  the  English  and  most  of 
the  American  authorities.    (Wis.)  577. 

A  fire  patrol  having  the  right  to  enter  a 
building  to  protect  property  in  case  of  fires  is 
held  to  be  a  mere  licensee  under  a  license 
given  by  the  law,  and  although  not  a  trespas- 
■er  to  be  not  a  person  to  whom  the  owner  of 
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I  the  building  owes  any  duty  as  to  its  condition. 
(111.)  588. 

RoUer  (hosier, 
A  roller  coaster  or  switchback  is  not  a  thing 
of  such  dangerous  cbarcter  that  permission  to 
operate  it  in  a  pleasure  resort  owned  by  a 
steeet  railway  company  and  advertised  as  one 
of  the  attractions  of  the  place  will  make  the 
company  liable  for  the  negligence  of  the  per- 
son owning  the  roller  coaster  whereby  a  per- 
son riding  upon  it  is  injured.    (Mich.)  726. 

Negliqenee  of  Pledgee. 
Holders  of  a  warehouse  receipt  as  collateral 
for  a  loan  are  held  not  liable  for  failure  to  dis- 
cover that  the  property  is  suffering  damage 
by  the  storage,  where  the  pledgor  has  constant 
access  to  the  property  and  frequently  inspects 
and  exhibits  it  for  sale.    (N.  Y.)  19^. 

Dull  Person, 
A  merely  duU  person  if  capable  of  earning  a 
living  is  held  by  an  Alabama  decision  to  be 
chargeable  with  the  same  degree  of  care  for 
his  safety  that  is  required  of  those  with 
brighter  minds.    (Ala.)  407. 

Harboring  Dog. 
A  married  woman  is  held   liable  in  New 
York  for  harboring  her  husband's  doe  on  bet 
premises  where  she  has  knowledge  of  his  vi- 
cious propensities.    (N.  Y.)  521. 

Killing  Dog, 
The  right  to  kill  another's  dog  which  per- 
sistently assails  people  in  a  threatening  man- 
ner when  they  are  passing  along  a  public  road 
is  upheld  in  a  Nebraska  case  which  also  in- 
terprets the  statute  as  to  dogs  running  at  large 
without  a  collar.    (Neb.)  771. 

But  the  ri^ht  to  kill  another's  dog  was  held 
not  to  exist  in  a  case  where  no  complaint  had 
ever  been  made  to  the  neighbor  who  owned 
him  and  the  chief  causes  of  complaint  were 
barking  and  chasing  cats  at  niirht  and  stepping 
on  a  freshly  painted  porch.    (Mich.)  778, 

Fire. 
Property  destroyed  by  aback  fire  set  to  fight 
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an  approaching  flre  which  would  have  surely 
destroyed  it  is  to  be  regarded  as  destroyed  by 
the  original  fire.    (Iowa)  810. 

TbeiiabiUtyof  a  railroad  company  for  set- 
ting fires  by  locomotives  while  running  through 
a  town  or  village  having  wooden  buildings  is 
extensively  discussed  in  a  Florida  cose.  (Fla.) 
83. 

Blasting. 

The  protection  of  authority  from  the  gov- 
ernment in  blasting  rocks  in  a  harbor  is  held  to 
constitute  a  defense  to  a  contract  for  exercising 
due  care  where  injuries  to  a  house  result 
merely  from  shaking  of  the  earth,  pulsations 
of  the  air,  or  both.    (N.  Y.)  220. 

The  liability  for  injuries  caused  by  blasting 
is  enforced  in  a  case  against  contractors  blast- 
ing for  a  railroad  where  a  person  was  killed  at 
his  dwelling  near  by  by  a  stone  from  the  blast. 
(N.  C.)  729. 

Accidental  injuries  by  blasting  on  one's  own 
premises  will  not  make  him  liable  for  damages 
to  buildings  of  a  former  tenant  who  had  be- 
come a  trespasser.    (N.  G.)  699. 

On  Highviay, 

The  question  of  liability  by  reason  of  defects 
in  highways  for  injuries  sustained  thereby 
where  they  would  not  have  happened  except 
for  some  outside  cause  is  well  presented  in  a 
Pennsylvania  case  denying  liability  of  a  bor- 
ough tor  a  pile  of  stones  on  which  a  person 
was  injured  by  the  fall  of  a  horse  where  this 
was  caused  by  the  fright  of  another  horse  oc- 
casioned by  the  shootme^  of  guns.    (Pa.)  217. 

An  alley  not  opened  for  public  use  or  used 
in  fact  as  an  alley,  and  which  exists  on  a  re- 
corded plat  of  a  city  addition,  is  not  within 
ordinances  prohibiting  uncovered  excavations 
near  an  alley  or  other  place  or  vehicles  there- 
in.   (Mo,)  688. 

The  rights  of  a  child  on  a  sidewalk  as  a 
traveler  are  upheld  in  a  Wisconsin  case  where 
the  child  was  rolling  a  hoop  but  goinff  straight 
on  toward  her  destination  to  meet  playmates. 
(Wis.)  788. 

A  traveler's  inability  to  read  tHe  English 
language  is  held  not  to  affect  his  contributory 
negligence  in  driving  on  an  unsafe  bridge  on 
which  warning  notices  were  posted  in  that 
language.    (Iowa)  445. 

Attempting  without  good  cause  to  walk 
through  an  unlishted  alley  at  night  is  held 
negligence  which  will  preclude  recovery  for 
injunes  received  by  falling  into  an  unguarded 
area.    (Iowa)  124. 

The  fact  that  one  intending  to  use  a  bridge 
did  not  by  examination  which  he  made  dis- 
cover its  defective  condition  is  held  to  show 


that  township  officers  were  not  negligent  li 
failing  to  discover  it.    (Pa.)  650. 

OroMing  Electric  Road, 
The  doctrine  of  negligence  in  failing  to  look 
both  ways  at  a  railroad  crossing  is  applied  to 
one  crossing  an  electric  railway.    (Pa.)  448. 

Duty  to  SiffnaL 

The  right  to  rely  upon  signals  by  railroad 
trains  at  crossings  is  held  by  an  Iowa  decision 
not  to  be  confined  exclusively  to  persons  at  the 
crossing.    (Iowa)  254. 

The  duty  of  a  railroad  company  towutl 
those  having  a  license  to  use  a  crossing  is  dis- 
cussed at  length  in  a  Michigan  case.  (Mich.) 
589. 

Irtfurp  to  Servant. 

A  willful  assault  by  the  captain  of  a  vesad 
upon  a  seaman  is  held  not  to  be  within  the 
scope  of  the  captain's  employment  and  not  to 
render  the  ship-owners  liable.    (N.  Y.)  228. 

The  decision  of  the  United  States  Supreme 
Court  that  a  railroad  conductor  is  not  a  fellow 
servant  with  a  brakeman  on  his  train  is  dia- 
tinguished  in  a  circuit  court  of  appends  by  a 
decision  that  a  conductor  and  engineer  of  one 
train  are  fellow  servants  with  a  brakeman  on 
another  train  with  which  a  collision  occurs. 
(U.  S.  C.  C.  App.)  190. 

Another  case  as  to  master  and  servant  holds 
that  an  assistant  road  master  is  not  a  fellow 
servant  of  men  under  his  control.  (Mich.) 
686. 

The  law  as  to  fellow  servants  is  illustrated 
in  a  case  holding  a  member  of  a  section  gaoff 
on  a  railroad  a  fellow  servant  of  the  bo»  ol 
another  section  gang.    (Pa.)  811. 

Orders  of  a  gang  boss  to  a  boy  under  his 
control  to  run  and  throw  away  an  ignited 
stick  of  giant  powder,  which  was  outside  of 
the  scope  of  the  boy's  employment,  though 
within  that  of  the  boss,  are  to  be  regarded  as 
those  of  the  employer.    (Colo.)  602. 

The  necessity  of  proving  negligence  in  case 
of  an  injurv  to  an  employe  from  a  defect  in  a 
car  is  emphasized  in  a  Pennsylvania  case  in 
which  the  mere  fact  of  a  defect  not  known 
prior  to  the  accident  was  held  to  raise  no  ques- 
tion for  the  jury.    (Pa.)  450. 

Jfuisance, 
The  liability  of  a  landlord  for  a  nuisance 
caused  by  the  tenant's  use  of  the  premises  is 
involved  in  a  Massachusetts  case  which  decides 
that  he  is  not  liable  where  he  purchased  sub- 
ject to  the  tenancy  and  was  powerless  to  pre- 
vent the  nuisance  or  where  it  was  unauthorhoBd 
by  him  and  without  his  knowledge.    (Mass.) 


Vn.  Property  Rights;  Lisnb;  Wills. 


The  right  of  a  riparian  proprietor  to  a  con- 
veyance of  adjoining  land  under  water  under 
New  York  laws  is  held  not  to  be  defeated  bv 
his  conveyance  to  a  railroad  company  although 
in  fee  but  for  railrr>ad  purposes  of  a  strip  part- 
ly above  and  partly  below  high- water  mark. 
(kY.)516. 

yame. 
The  right  to  use  one's  own  name  is  denied 
where  it  bad  become  a  trademark  of  a  business 
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which  he  had  transferred.    (U,  8.  O.  C.  App.) 
854. 

What  constitutes  a  marketable  title  where 
there  is  an  uncanceled  mortgage  on  the  records 
is  discussed  in  an  Ohio  case.    (Ohio)  408. 

Aerolite, 

The  ownership  of  an  aerolite  is  decided  as  a 

question  substantially  of  first  impression  hf 

tne  Iowa  Supreme  Court  in  favor  of  the  owner 

of  the  land  on  whidi  it  fell  as  against  one  who 


discovered  it,  dug  it  up,  and  carried  it  away. 
(Iowa)  788. 

cat. 

A  contract  for  the  use  of  a  breedine  mare 
until  a  colt  is  foaled  and  weaned  gives  a 
right  to  the  colt  as  against  a  subsequent  execu- 
tion creditor  of  the  owner  of  the  mare  and  a 
judgment  determining  the  right  to  the  posses- 
sion of  the  mare  with  foal  does  not  determine 
the  ownership  of  the  coll.    (Kj.)  81, 

Crops  matured  and  sold  before  foreclosure 
are  held  not  to  pass  with  the  sale.    (Kan.)  782. 

The  right  to  crops  growing  at  the  time  of 
the  foreclosure  of  a  mortgage  is  held  to  be  in 
the  purchaser  at  the  foreclosure  sale  where  the 
crop  was  sown  by  a  tenant  who  took  the  lease 
pending  the  suit.    (Kan.)  284. 

Occupancy  of  Farm  Hand, 
The  nature  of  the  occupancy  of  a  house  by 
a  farm  hand  who  is  given  the  use  of  the  house 
as  part  of  his  compensation  is  held  to  be  Inci- 
dental to  his  employment  and  the  possession 
that  of  the  owner.    (Pa.)  213. 

Eviction, 
A  tenant  is  held  to  be  evicted  from  the  front 
of  leased  premises  so  as  to  stop  rent  where  the 
landlord  deposits  building  materials  in  front  of 
the  premises  so  as  to  deprive  him  of  free  access 
to  the  front  of  the  premises  for  about  three 
months.    (8.  Dak.)  275. 

Trua, 
A  s];)endthrift  trust  is   upheld  in  Maine. 
(Me.)  266. 

Deeds. 

An  "  exception  "  in  a  deed  is  held  operative 
to  create  a  permanent  easement.    (Conn.)  420. 

The  effect  of  the  habendum  clause  to  limit  a 
conveyance  to  a  life  estate  with  remainder  to 
the  grantee's  children,  is  affirmed  in  a  Ne- 
braska case.    (Neb.)  825. 

A  conveyance  bounded  "on  the  shore"  is 
held  to  pass  title  to  low-water  mark.  (Me.) 
280. 

A  bona  fide  purchaser  from  the  grantee  in 
an  escrow  is  upheld  in  a  Maine  case.    (Me.)  511. 

A  restriction  of  the  use  of  a  highway  to  the 
time  from  December  to  May  inclusive  in  each 
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year  is  held  not  to  make  a  deed  of  landa  for  a 
public  highway  invalid.    (N.  Y.)  454. 

Lienn, 

The  question  of  superiority  between  a  chat- 
tel mortage  and  a  subsequent  agister's  lien  is 
decided  in  South  Dakota  against  the  agister. 
(S.  Dak.)  792. 

The  validity  of  a  mechanics'  lien  on  a  large 
number  of  buildings  for  materials  fur  Dished 
under  an  entire  contract  is  upheld  by  a  decision 
which  holds  that  it  is  not  necessary  to  prove 
that  the  brick  were  used  in  the  buildings  if 
they  were  delivered  xmder  the  contract.  (Md.) 
599. 

Bo  the  allowance  of  a  single  lien  on  two  lots 
is  upheld  in  Minnesota,  even  where  they  are 
owned  by  different  persons,  if  they  or  either  of 
them  with  the  consent  of  the  other  has  erected 
a  single  building  on  both  lots.     (Minn.)  815. 

But  the  right  to  a  single  lien  on  three  houses 
is  denied  under  a  Connecticut  statute  provid- 
ing for  a  lien  on  a  buildin|^,  its  appurtenances, 
and  the  land  on  which  it  stands,  where  the 
houses  were  separate,  although  held  by  one 
title,  and  the  materials  were  furnished  under  a 
single  contract  without  any  separate  account 
of  what  entered  into  each  house,  and  it  was 
therefore  impossible  to  obtain  separate  liens. 
(Ck>nn.)  814. 

Chattel  Mortgage, 
The  effect  of  recording  a  chattel  mortgage 
is  not  limited  to  the  state  but  continues  on  re- 
moval of  the  property  to  another  state.    (Kan.) 
127,  70a 

TTiTZi. 

The  common-law  rule  that  the  will  of  9k  ferns 
aole  is  revoked  by  her  marriage  is  not  in  force 
where  the  testamentary  incapacitv  of  married 
women  is  removed  bv  statute.    (Md.)  592. 

A  case  of  much  value  on  the  construction  of 
the  word  "  issue  "  as  used  in  a  wiH  creating  a 
power  construes  it,  against  the  dissent  of  part 
of  the  court,  to  mean  descendants  and  not  chil- 
dren.   (N.  Y.)664. 

The  distinction  between  general  and  specific 
legacies  is  illustrated  in  an  Iowa  case  which 
holds  that  legacies  ol  certain  amounts  in 
"United  States  government  bonds "  are  gen- 
eral.   (Iowa)  808. 


YIIL  Civil  Rehi&dies;  RuiiBB  and   PsiNoiPLEa. 


The  flervice  provided  by  statute  upon  a  sec- 
letary  of  state  as  agent  of  a  forei^  corporation 
is  not  complied  with  by  services  upon  his 
deputy.    (Nev.)351. 

A  good  illustration  of  the  principle  by  which 
cq[iiity  refuses  relief  to  one  who  is  guuty  of  a 
misrepreflentation  in  the  use  of  a  trademark  is 
furnished  by  a  New  York  case  it  which  it  was 
contended  that  the  misrepresentation  was 
harmless  because  the  article  furnished  was  as 

rl  as  that  which  it  was  represented  to  be. 
Y.)129. 
The  right  to  bring  an  action  for  breach  of  an 
implied  warranty  of  title  on  the  sale  of  real 
property  la  not  postponed  to  the  determination 
of  an  action  by  a  third  person  in  which  the 
property  ia  taken  by  process  of  the  court.  (N. 
C.)645. 
Feodency  of  a  garnishment  proceeding  in 
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another  state  which  binds  the  debt  is  a  defense 
to  a  suit  by  the  defendant  to  recover  the  same 
debt.    (Minn.)  84. 

Successive  creditors'  bills  are  held  to  acquire 
priority  in  the  order  of  filing.    (111.)  845. 

A  threat  of  attachment  is  held  not  to  consti- 
tute duress  in  obtaining  payment  of  a  note  not 
due.    (Utah)  583. 

The  right  to  give  a  judgment  for  deficiency 
on  foreclosing  a  junior  mortgage  under  a  stat- 
ute allowing  it  **  after  a  sale  of  the  mortgaged 
property  "  is  not  defeated  by  the  fact  that  the 
sale  becomes  impossible  because  pending  ap- 
peal from  the  foreclosure  judgment  a  sale  was 
made  under  a  prior  mortgage.  (N.  Y.; 
806. 

The  illegality  of  a  Sunday  horse  trade  is 
held  fatal  to  the  right  to  replevin  the  horse  on 
rescission.    (lowa^  779. 


67S  RftsuHii  of 

(OBiMXMAZi  Lam 

Etioppel.  ! 

A  widow  who  accepts  a  devise  under  her 
father's  will  is  held  estopped  to  claim  dower 
in  land  which  is  devised  to  another  on  the 
ground  that  her  father's  purchase  thereof  was 
▼old  hecause  made  by  him  while  administrator 
of  her  husband's  estate.    (Pa.)  586. 

Ehidenee, 

On  the  question  whether  a  lawyer  can  testlf  v 
to  the  directions  given  him  for  arawiog  a  will 
when  an  alleged  will  of  the  testator  is  offered 
for  probate  it  is  held  in  Massachusetts  that  the 
evidence  is  not  privileged.    Oiass.)  188. 

The  burden  of  proof  of  testamentarv  capa- 
city is  held  in  Michigan  to  rest  upon  the  pro- 
ponents of  the  will.    (Mich.)  494. 

The  burden  of  proof  of  the  cause  of  the  loss 
of  livestock  which  the  shipper  agreed  to  care 
for,  load,  and  unload  at  his  own  expense  rests 
upon  him  in  an  action  against  the  carrier  for 
Its  loss  during  tranportation.    (Ind.)  839. 

The  very  puzzling  question  as  to  what  con- 
stitutes a  collateral  agreement  of  which  oral 
evidence  may  be  given  where  a  written  con- 
tract is  made»  is  illustrated  by  a  decision  that 
an  agreement  as  an  inducement  to  buy  a  lot, 
to  grade  the  street  in  front  of  it  and  cause  dty 
water  to  be  put  therein  is  such  a  collateral 
agreement.    (Mass.)  270. 

The  development  of  the  rules  of  evidence  by 
the  introduction  of  telephones  has  gone  a  step 
farther  by  a  Nebraska  decision  holding  a  con- 
versation admissible  although  made  through  the 
medium  of  an  operator  at  an  intermediate  sta- 
tion.   (Neb.)  440. 

The  fact  that  a  conversation  was  had  through 
an  interpreter  does  not  make  It  incompetent  to 
prove  what  was  said  by  either  party  or  a  third 
party  who  hears  the  conversation/but  affects 
merely  the  weight  of  the  testimony.  (Mass.)  818. 

An  interesting  case  as  to  the  use  of  shop 
books  of  a  third  partv  who  has .  died  after 
makini;  the  entries  is  decided  in  New  Hamp- 
shire, in  which  the  shop  books  of  one  whore- 
paired  a  wagon  wheel  were  admitted  in  favor 
of  the  owner  against  a  railroad  company  where 
the  character  and  extent  of  the  injury  to  the  1 
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wheel  by  collision  with  a  locomotive  was  \m 
dispute.    (N.  H.)  525. 

The  use  of  price  lists  to  refresh  the  menioiy 
of  a  witness  is  held  allowable  where  they  are 
recognized  by  the  trade  and  the  items  are  U» 
numerous  to  remember.    (Md.)  851. 

The  presumption  of  identity  from  ideDtity 
of  names  was  applied  by  a  Nebraska  dedaion. 
(Neb.)  825. 

DamageB, 

The  recovery  for  death  of  a  relative  is  limited 
by  a  California  decision,  which  declares  that 
the  decisions  are  almost  unanimous  in  that  re- 
spect to  the  actual  pecuniary  loss.      ^CaL)  71. 

The  proper  measure  of  damages  for  injury 
to  land  is  held  to  be  the  cost  of  restoring  if 
this  is  less  than  the  diminution  in  the  market 
value.    (N.  Y.)  426. 

The  right  to  recover  damaires  for  mental 
pain  and  suffering  on  account  of  delay  in  deliv- 
ering a  telegram  Is  discussed,  with  an  elaborate 
review  of  the  authorities,  in  a  (Georgia  case, 
which  denies  the  right.    (Ga.)  480. 

The  right  of  action  to  recover  merely  for 
distress  of  mind  resulting  from  a  breach  of 
contract  without  any  personal  injury  or  pecn- 
niarylossls  denied  bv  a  Federal  court  decision. 
(U.  8.  0.  0.  App.)  *4. 

Set-of, 

A  se^off  against  an  assignee  for  creditors  can 
be  allowed  only  when  the  claim  was  due  at 
the  time  of  the  assignment.    (N.  Y.)  456. 

The  right  to  set-off  between  an  insolvent 
bank  and  its  creditors  is  discussed  at  length 
by  the  circuit  court  of  appeals  and  also  in  an 
Ohio  case.     (U.  S.  C.  C.  App.)  462;  (Ohio)  466. 

A  deposit  in  a  national  Imnk  which  becomes 
insolvent  may  be  set  off  against  a  liability  of 
the  depositor  to  the  bank  on  notes  discounted 
by  the  bank  before  it  became  insolvent  but 
which  did  not  mature  until  afterward.  (U.  S. 
0.  C.  App.)  462. 

Limitation  cf  Action, 
Residence  out  of  the  state  within  the  mean- 
ing of  a  statute  of  limitations  is  held  not  to 
exist  by  living  in  Washington  only  while  in  at* 
tendance  as  a  member  of  Congress.  (Minn.)225» 


IX.  CsiMiNAL  Law  and  Pragtiob. 


Eabeas  Corpui, 

The  rule  that  a  wrong  decision  does  not  de- 
stroy Jurisdiction  is  applied  in  denying  a  ha- 
beas corpus  because  a  justice  had  eiToneously 
overruled  a  motion  for  change  of  Justices. 
OEnd.)  509. 

What  constitutes  an  infamous  crime  is  dis- 
eussed  in  a  Maine  case  deciding  that  a  crime  is 
such  if  it  ma^'  be  punished  by  imprisonment 
for  one  year  in  a  state  prison.    (Me.)  764. 

The  law  of  reasonable  doubt  on  a  criminal 
prosecution  is  extensively  reviewed  in  a  Flor- 
ida case.    (Fla.)  705. 

So  is  the  admlssibilitv  of  evidence  of  threats 
on  a  criminal  prosecution.    (Fla.)  654 

Assaidt, 
A  novel  question  in  assault  is  furnished  b^ 
a  California  case  deciding  that  the  crime  is 
committed  by  shooting  at  a  hole  believing  that 
a  policeman  is  looking  through  it  with  intent 
to  hit  him.    (Cal.)626. 

SuntUiy. 
Under  the  Nebraska  Sunday  Law  prohibit- 
log  sporting,  among  other  things  on  Sunday, 


playing  base-ball  is  held  to  be  sporting.    (Neb.) 

Libel 
A  newspaper  most  have  a  circulation  outr 
side  of  the  countv  in  which  it  is  published  in 
order  to  have  a  '^  general  circulation  "  within 
the  meaning  of  the  Nebraska  statute  concern- 
ing libel  which  makes  the  offense  grntterwhen 
the  libel  is  published  in  a  paper  having  a  gen- 
eral circuhition.    (Neb. )  821 . 

Intoxicating  Liquors. 
The  place  of  sale  of  intoxicating  liquors  is 
at  the  seller"  s  place  of  business  where  orders 
are  received  there  from  another  county  al- 
ti^ough  the  seller  delivers  them  with  his  own 
wagon  to  such  other  county.    (Pa.)  176. 

Witnesaea, 
Testimony  of  husband  or  wife  against  the 
other  allowed  in  actions  for  a  personal  wrong 
or  injury  is  held  in  a  Michigan  case  review- 
ing the  authorities  not  to  extend  to  a  proseco- 
tion  for  bigamy.    (Mich.)  72a 

See  also  aupra,  I.,  Appeal* 
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What  IS  an  Infamous  crime  witbin  constitu- 
tional provision  requiring  presentment  by 
a  grand  Jury  764 

Damag^es;  cost  of  restoration  as  measure  of 
damages  for  Injuries  to  real  property  416 
Measure  of  recovery  for  death  caused  by 
negligence;  aggravation  of  existing  dis- 
ease allowed  for  In  damages;  pecuniary 
loss  only  recoverable;  pain  and  suffering; 
exemplary  and  punitive  damages  not  re- 
coverable; state  statutes  construed;  con- 
tributlve  causes  of  death;  action  for  death 
of  relative;  of  husband;  of  wife:  of  cous- 
in; action  by  parent  for  death  of  child; 
contributory  negligence  of  parent:  con- 
tributory negligence  of  child  not  bar  to 
recovery;  question  of  fact  for  Jury:  neg- 
ligence of  parent  not  Imputed  to  child; 
loss  of  services  of  child  71 

Daa^erons  ag^endes*  ^ 

Days.   SeeTncB. 
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]>eath;  damasnss  lor,  see'DAMAOis. 

Beposit  tickets;  ffiven  by  bank 

IMToree.   See  Husband  ahd  Wifi. 

I>ower«   See  WHiLc. 

Electricity;  ri^rht  to  use  for  street  railway 
to  injury  of  telephone  674 

Eminent  domain;  what  use  of  a  street  or 
biflrbway  constitutes  an  additional  bur- 
den; street  railways;  the  New  York  rule: 
sewers  and  drains;  water  and  ffas  pipes; 
markets;  miscellaneous  cases  4Si 

Equity;  denial  of  equitable  aid  for  deception 
and  fraud  U9 

Escrow;  effect  of  delivery  in  escrow  as'to  bona 
flde  purchaser  from  grantee  who  has 
wronirfully  obtained  and  recorded  the 
deed  Ul 

Evidence;  burden  of  proof  in  an  acdon  on  a 
negotiable  instrument  by  the  purohasen 
(l)presumptlon  arising  from  possession; 
(2)  onus  on  maker  to  rebut  the  preeumi>- 
tion,  droumstanoes  which  will  overcome 
presumption;  (8)  bolder  must  prove  bona 
fides;  (i)  fraud  or  illegality  in  the  incep- 
tion of  the  instrument;  (6)  burden  shifts 
to  the  maker 

Burden  of  proof  of  cause  of  injury  to 
livestock  during  transportation 

Burden  of  proof  of  testamentary  capacity; 
on  Issue  deviaa/oU  vel  non  or  direct  attack 
on  ih\l;  in  ejectment  cases;  on  conflict  of 
evidence;  effect  of  incompetency  once 
existing  4M 

Presumption  of  identity  of  person  from 
identity  of  name  824 

Of  conversations  by  telephone  440 

Privilege  of  communications  to  attorney 
during  preparation  of  will  188 

Parol  evidence  not  admissible  to  vary,  add 
to.  or  alter  a  written  contract;  reason  of 
the  rule;  preliminary  negotiations  merge 
in  written  contract;  when  contract  not 
merged;  exceptions  to  the  rule  against  ad- 
mission  of  parol  evidence;  fraud,  surprise, 
or  mistake  not  within  the  rule;  intention 
nay  be  shown  by  parol:  proof  of  inde- 
pendent facts  and  droumstanoes;  prior 
«nd  contemporary  parol  agreements; 
original  and  separate  collateral  agree- 
ments; limitation  of  rule;  matters  of  in- 
ducement 270 

In  a  criminal  case,  of  threats  of  accused  or 
of  person  mjured  or  killed:  (1)  .threats  by 
the  defendant,  subsequent  threats;  (2) 
threats  by  the  accused,  (a)  communicated 
threats,  overt  acts  or  hostile  demonstra- 
tions, (b)  uncommunioated  threats,  to 
show  who  began  the  affray,  to  corrobo- 
rate evidence  of  communicated  threats, 
to  show  the  attitude  of  the  deceased;  (8) 
threats  against  third  persons,  (a)  by  the 
defendant,  (b)  by  the  deceased;  (4)  threats 
by  thiid  persons;  (6)  general  threats;  (6) 
effect  of  lapse  of  time  864 

What  constitutes  a  reasonable  doubt  in 
criminal  cases;  it  is  not  a  mere  conjecture; 
nor  such  a  doubt  as  would  influence  ac- 
tion In  one*s  own  aflftirs;  but  it  is  a  sub- 
stantial doubt;  and  must  grow  out  of  the 
evidence;  and  is  a  doubt  for  which  a  re»- 
17  L.  a  A. 
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■on  can  be  given;  equivalent  phrases;  i^ 

proved  definition 
Admissibility  of,  when  given  tbtoogfa  an 

Interpreter  89 

Price  lists  as 

Franchifle. 
Frontage  Tax-   See  Pnnuo  XxpaoTBcssm 
Oames.  SeeSuHDAT. 
Garnishment;  of  debt  due   nonresident; 
priority  In  relation  to  foreign  asslgnmeot  81 

Highways;  additional  burden  on,  see  Bu- 
HSNT  DovAiir. 
Oontributory  negligence  of  traveler  in 
deviatingifrom  usual  thoroughfare;  devi- 
ation from  sidewalk  or  oroeswHlk  by  pe- 
destrian; deviation  from  roadway;  other 
Instances  121 

Husband  and  wifb;  effect  of  right  to  ap- 
peal from  divorce  decree  on  party*8  right 
to  remarry 

Identity ;  of  person;  presumption  of,  from 
Identity  of  name 

Incompetent  persons.  Bee  NaouoBraa 

Increase*  See  asucais. 

Infitmons  crime*   See  Cbzminaii  Law. 

lafimts ;  as  members  of  co-operative  insur- 
ance company 

Insane  persons*  See  lifsuRAscE;  Wilis. 

Insolvency*   See  Ssx-On*. 

Iftisorance ;  effect  of  provision  avoiding 
policy  if  death  results  from  suicide,  **Batte 
or  insane;"  unintentional  self-destruction; 
equivalent  words;  by-laws  of  mutual 
company;  statutory  change  of  rule 
Infants  as  members  of  oo-operatlve  oom- 

pany 
Oral  agreement  for 

Proximate  cause  of  death,  within  the  mean- 
ing of  Ufe  insurance  policy 

Interpreter;  admissibility  of  evidence 
given  through 

Interstate  commerce*   See  CoiacsRGs. 

Judgments;  lien  of,  on  land  fraudulently 
oonveyed 
As  a  contract;  change  of  interest  on;  im- 
pairment  of   obligation  of;  obligation 
created  by 

Jurisdiction*   SeeOouBaa. 

liandlord  and  tenant;  effect  of  partial 
eviction  upon  liability  for  rent;  partial 
eviction  under  title  paramount  and  dis- 
possession under  eminent  domain 

liOgislatare.   See  also  Tux. 

ImpUed  restrictions  on  the  power  of 

Liens;  right  to  file  a  single  mechanics*  Hen 
against  several  buildings 
Priority  between  aglster*B  Uen  and  chattel 
mortgage 

Ufe  tenant*  See  AmcAis. 

liimitation  of  actions;  what  oonstttutes 
^residence  out  of  the  state"  within  the 
meaning  of  a  statute  of  llinltatlopi;  crim- 
inal cases;  Instances 

livestock*   SeeBvzDSNGB. 

Master  and  serrant;  reliance  npon  or- 
ders as  affecting  contributory  negilgenoe 
of  employ^:  questions  of  law  or  fact;  seU 
ting  servant  at  dangerous  work  outside 
of  scope  of  employment:  seamen;  emaiw 
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fODcyor  hurry;  assurancoB  of  safety:  ml9- 
oeUaneous  cases  608 

OoDfltltutiooality  of  restrictioiis  on  oon- 
tracto  between  868 

■*  liens*   See  Licns. 
See  also  AimiAi^. 
JBxtraterrltorial  f  oroe  of  chattel  mortgage 
record  127 

IfAine.   SeelDsznxFT. 
Veg^UgencB*   See    also   Blastino;  Hzoh- 

WATS;  MA0XXB  AND  SEBYAHT. 

Effect  of  concurring  negligence  of  third 
person  upon  the  liability  of  one  eued  for 
negligently  causing  injury:  (i)  where  de- 
fendant's negligence  is  the  efficient  and 
proximate  cause  of  the  injury;  where  de- 
fteidant^s  act  was  unlawful;  negligence 
of  physicians;  (2)  where  the  negligence  of 
both  persons  was  necessary  to  produce 
ibe  injury;  in  spreading  flre;  liability  de- 
nied; how  far  the  concurring  negligence 
must  have  been  anticipated;  illustrations 
of  the  rule;  separate  acts  of  negligence 
each  causing  damage;  (8)  where  the  third 
person's  negligence  is  the  cause  of  the  in- 
Jury  88 
Of  person  of  merely  dnllTmind                      407 

Officers ;  public;  who  are;  definitions;  what 
distinguishes  an  office  from  a  mere  em- 
ployment or  contract;  are  attorneys  pub- 
lic officers:  attendants  of  courts;  clergy- 
men; marshals,  sheriffs,and  their  deputies; 
keepers  of  public  money;  officers  of  pub- 
lic institutions;  officers  of  school  districts; 
constables:  ta::  collectors;  members  of 
Congress  and  of  State  Legislature;  mis- 
cellaneous instances;  .instances  of  per- 
sons performing  public  duties  who  have 
been  held  not  to  be  public  officers  ZiB 

P&rent  a&d  ehlld ;  legal  status  of  adopted 
child;  as  to  widow  of  adopting  father:  as 
to  other  relatiYes;of  the  adopting  parents; 
as  to  inheritance  from  an  adopted  child; 
rights  of  adopted  children  under  wlUs; 
rights  under  settlement;  rights  under  in- 
surance policy;  extraterritorial  effect  of 
adoption  486 

Pftrtiiership;  liability,  as  partners,  of  stock- 
holders in  defectiye  or  illegal  incorpora- 
tion; corporations  authorized  by  law; 
effect  of  incorporation  out  of  the  state; 
fraudulent  corporations;  corporations  de 
facto;  defectively  organized  companies; 
the  contrary  decisions:  statutory  as  dis- 
tinguished from  partnership  liability;  in- 
tent to  incorporate;  subsequent  loss  of 
corporate  character;  partnership  fntartess  549 

Pledf^;  duty  of  pledgee  as  to  care  of  thing 
pledged  108 

Priee  Usts;  as  evldenoe  851 

PrtnelpaJlaAd  snrety;  rights  of,  as  to  set- 
off in  cases  of  insolyenoy  466 

PriwUegfed  eMnsmiitcatioiMu  See  Bvi- 
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See  IirsuRAHCS. 

Public  improwements;  constitutionality 
of  frontage  rule  of  assessment;  the  rule 
repudiated:  rural  or  suburban  property 

Public  purposes;  for  which  public  money 
may  be  used 

Railroads:  for  whose  benefit  signals  by  ap- 
proaching trains  are  required  by  statute 
at  public  crossings;  persons  on  track  but 
not  in  highway;  persons  or  animals  In 
highway 

Beal  property.   SeeBsoBOW. 

Reasonable  doubt*   See  BviDnsros. 

See  Animaxs. 
See  Limitation  or  Aotiozrs. 

Restoration*   See  Damages. 

Sale;  essentials  to  a  valid  sale  of  goods;  de- 
livery not  essential  to;  when  completed; 
vendor  as  bailee  of  vendee  after  contract 
perfected;  acceptance  of  order  as  comple- 
tion of  contract;  acceptance  of  goods  as 
transferring  right  of  property:  delivery 
to  carrier;  property  vests  in  purchaser 
on  delivery  to  carrier;  prohibitory  laws; 
property  passes  when  nothing  remains  to 
be  done;  title  does  not  pass  while  any- 
thing remains  to  be  done 

Satisfaction ;  agreement  to  give,  see  (}on- 

TRAOTB. 

Set-oil^  effect  of  immaturity  of  claim  at  the 
time  the  insolvency  occurs  upon  the  right 
of  set-off;  (a)  where  the  immatured  debt 
is  owing  to  the  insolvent;  rights  of  bank 
depositor;  effect  of  appointment  of  re- 
ceiver; (b)  where  the  debt  is  owing  by  the 
insolvent;  rights  of  surety,  indorser,  eta; 
doctrine  of  mutual  credit 

Sl^^nalflu   See  Railroads. 

Sports*   See  Sunday. 

State*  SeeCk>uBT8. 

Street  railways*   See  Bleotrigitt. 

Sunday;  remedy  of  party  as  to  rescission  of 
Sunday  contract 
Prohibition  of  Sunday  si>orts  or  games 

Tax;  what  property  is  part  of  the  franchise  of 
a  corporation  for  purposes  of  taxation 
By  county  for  state  institution 

Telephone.   See  also  EusoTRioirT. 
Bvldence  of  conversatiODS  by 

Testamentary  capacity*  See  Evidbngs. 

Threats*   SeeBviDXNOs. 

Time;  computation  of  legislative  days 

Trademark;  use  of;  competitioD  in  busi- 
ness; what  may  not  be  appropriated  for; 
right  to  exclusive  use  of;  labels  as;  courts 
will  not  aid  deception  and  fraud 

United  States;  jurisdiction  of  state  courts 
over  lands  of 

Wills*    See  also  Bvidencs. 

Who  may  elect  against,  on  behalf  of  an  in- 
sane widow;  power  of  the  court  to  elect; 
power  sometimes  oonf ened  on  tbe  guar- 
dian 


796 


864 


178 


466 


779 
880 


7B6 


440 


129 


730 


GENERAL  INDEX 


TO 


OPINIONS,  NOTES  AND  BRIEFS. 


iSepante  lodez  to  Notes  precedes  thlsO 


ABSTRACTS.    See  XtscoiaM;  Taxes,  3. 

ACTION  OB  SUIT. 

1.  An  action  cannot  be  maintained  to  re- 
cover damages  merely  for  an  alleged  distress 
of  mind,  anxiety,  mortification,  and  suspense, 
resulting  from  the  nonperformance  of  a  con- 
tract, without  any  personal  injury  or  pecuni- 
ary loss.  Wilcox  V.  Biditnond  d  D,  R,  Co, 
<G.  G.  App.  4th  C.)  804 

2.  The  refusal  of  the  attorney-general  ta 
i}ring,  or  consent  to  the  bringing  of,  a  suit  af- 
fecting a  public  right,  does  not  prevent  the 
Supreme  Court  of  Wisconsin  from  rightfully 
taking  original  jurisdiction  thereof  upon  the 
relation  of  a  private  ciii'^u  in  the  name  of  the 
stale.     Skite,  Lamb^  v.  Cunningham  (Wis.)  145 

8.  The  enforcing  of  an  order  of  railroad 
commissioners  requiring  n  railroad  company 
to  conform  to  their  schedule  of  rates  is  a  mat- 
ter of  public  right  for  which  an  action  may 
be  maintained  in  the  name  of  the  slate.  Camp- 
leU  V.  Chicago^  M.  d  8t,  P.  R.  Co,  (Iowa)   448 

4.  In  civil  actions,  privileges  which  rise  to 
the  dignity  of  constitutional  or  statutory 
rights  may  be  waived;  and  where  they  relate 
to  procedure  in  the  court,— such  as  oral  argu- 
ments.— ^their  exercise  is  subject  to  reasonable 
regulation.    BoekweU  v.  BuUer.  (Colo.)       611 

5.  The  constitutionality  of  the  late  supreme 
c^urt  commission  of  Colorado  will  not  be  con- 
«idered  in  a  private  controversy  which  was  re- 
ferred to  the  commission  for  examination,  and 
'Where  the  cause  in  which  the  judgment  sought 
to  be  impeached  was  rendered  has,  according 
to  records  of  the  supreme  court  and  in  con- 
formity with  its  procedure,  passed  to  the  luris- 
diction  of  the  trial  court,  such  judgment  being 
only  indirectly  drawn  in  question  through 
«iiit  upon  the  appeal  bond  given  in  connection 
with  tne  former  review  thereof.  Id. 

6.  The  pendency  of  a  prior  action  by  at- 
tachment in  another  state,  which  binds  the 
debt,  mav  be  set  up  by  way  of  defense  to  a 
fiuit  by  the  defendant  in  the  attachment  in  the 
ctate  of  Minnesota  to  recover  the  same  debt. 
Eaney  ▼.  Qreai  Northern  B.  Co.  (Minn.)       84 

ACT  OF  GOD. 

Overflow  of  water  ohstracted  bv  a  dam 
•cross  an  abandoned  river-bed,  which  was 
lawful  when  built,  is  to  be  laid  to  the  account 
of  Providence,  and  not  to  the  hand  of  man, 
if  it  would  not  have  liappened  except  for  the 
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filling  up  of  the  new  channel  of  the  river  br 
natural  causes.     Payne  v.  Kansas  City,  St,  J 
dtC.  B,R.  Co.  (Mo.)  628 

ADDITIONAIi     BURDEN.     See    Exi- 
KKKT  Domain,  Notes  aitd  Bbi£F& 

ADOPTION.    See  Pabsj^   asd   Child, 
Notes  and  Briefs. 

ADVERSE  POSSESSION. 

Possession  of  a  strip  marked  on  a  map  as 
a  street,  by  grantees  of  lots  under  deeds  refer- 
ring to  it  as  such,  one  of  whom  fences  in  part 
of  the  strip,  plants,  and  adorns  it,  while  an- 
other owns  a  house  upon  it,  cannot  be  regarded 
as  adverse  while  they  themselves  have  recog- 
nized the  easement^  within  twenty  years  by 
conveyances  referring  to  the  strip  as  a  street, 
and  the  grantees  of  other  lots  have  not  needed 
or  sought  to  use  their  easement  in  it.  ^ 
Glean  (N.  Y.)  640 

AEROLITE. 

An  aerolite  which  imbeds  itself  In  the  earth 
as  it  falls  from  the  sky  becomes  the  property 
of  the  owner  of  the  land,  and  another  person 
cannot  acquire  ownership  of  it  by  discoverins 
it,  digging  it  up,  and  carrying  it  away.  Ooa- 
dard  v.  Winehell  (Iowa)  788 

AGISTER.    See  Liens,  1,  2. 
AGRICULTURAL    COLLEGE.       See 

OFFICEBa 

AGRICULTURAL   SOCIETIES.    See 

also  Mandamus. 

1.  Agricultural  societies  are  not  corpora- 
tions within  the  ordinary  meaning  of  the  term, 
but  rather  agencies  adopted  by  the  state  for 
the  purpose  of  promoting  the  interests  of  agri- 
culture and  manufacturing.  State,  Owker 
County  Agri.  Soc,  db  L,  S.  £!xeh.  v.  Robineon 
(Neb.)  888 

2.  The  provision  of  Neb.  Comp.  Stat  chap. 
2,  g  12,  entitled  *'  Agriculture,"  for  the  pay- 
ment to  agricultural  societies  oomplving  with 
the  provisions  thereof,  of  a  sum  equal  to  8  cents 
for  each  inhabitant,  from  the  county  general 
fund  of  the  several  counties,  does  not  conflict 
with  the  provisions  of  Neb.  Const,  art  8,  §  15,  as 
to  local  or  special  laws  Id. 
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Agricultural  Station — Appsal  and  Error. 


AGRICULTURAL      STATION.     See 

Counties. 

ALLEY. 

1.  An  attempt  without  good  cause  to  walk 
through  an  unlighted  alley  in  the  night  is  such 
negligence  as  to  preclude  a  recovery  for  in- 
juries received  by  falling  into  an  unguarded 
area.    Ely  v.  Des  Moifies  (Iowa)  124 

2.  An  alley  not  opened  for  public  use  or 
used  in  fact  as  an  alley,  and  which  exists  only 
on  a  recorded  plat  of  a  city  addition,  is  not 
within  ordinances  prohibiting  uncovered  ex- 
cavations near  an  alley  or  other  public  place, 
or  vehicles  therein.    Hunter  ▼.  Weston  (Mo.) 

633 

ANIMALS.    See  also  Judoment,  1. 

1.  A  contract  for  the  use  of  a  mare  for 
the  purpose  of  breeding  a  colt,  which  fives  a 
right  to  possession  of  her  until  the  colt  is  bred, 
foaled,  and  weaned,  establishes  a  right  to  the 
colt  as  against  a  subsequent  execution  credi- 
tor of  her  owner.    Maize  v.  Bowman  (Ky.)  81 

2.  The  owner  of  a  dog,  without  knowledge 
of  its  vicious  propensities,  is  not  liable  for 
damages  caused  by  its  bite,  althouffh  his  wife, 
on  whose  premises  it  is  kept,  is  ^und  liable 
on  the  ground  that  she  harbored  the  dog  know- 
ing of  sucb  vicious  propensities.  Quilty  v. 
Battle  (N.  Y.)  521 

3.  A  married  woman  is  liable  for  an  inlurv 
caused  by  the  bite  of  her  husband's  dog  which 
she  harbors  on  her  own  premises,  with  know- 
ledge of  its  vicious  propensities.  Id, 

4.  A  man  is  not  justified  In  killing  his 
neighbor's  valuable  dog,  of  which  he  has  never 
made  complaint  although  knowing  the  owner, 
merely  because  the  dog  has  barked  around  his 
house  at  night,  and  chased  cats  into  the  trees, 
and  has  left  tracks  on  his  freshly  painted 
porch,  and  has  once  been  found  in  his  hen- 
house, in  which  he  did  no  damage,  except 
perhaps  to  break  one  egg»  Bowere  v.  Horan 
(Mich.)  778 

5.  A  dog  running  at  large  without  a  col- 
lar having  a  metallic  plate  thereon  on  which 
is  inscribed  the  name  of  the  owner  may,  un- 
der the  Nebraska  statute,  be  lawfully  killed 
by  any  person.    Nehr  v.  State  (Neb.)         771 

6.  A  dog  that  persistently  and  in  a  threaten- 
ine  manner   assails  people   passing   aloni?  a 

Eublic  road  is  a  nuisance,  ana  may  be  killed 
y  any  person  so  assailed.  Id, 

7.  A  doff  is  running  at  large  so  that  it  is 
lawful  to  kill  him  under  Neb.  Consol.  Stat, 
g  191,  if  he  has  not  the  required  collar  on 
when  he  leaves  the  owner's  premises  or  goes 
upon  the  public  road,  no  one  having  control 
of  him  being  near.  id. 

8.  A  dog  has  a  money  value  in  Nebraska, 
which  the  owner  may  recover  from  one  who 
wrongfully  and  unlawfully  kills  the  dog.    Id. 

Notes  and  Briefs. 

Animals;  title  to  the  increase  of;  generally; 
as  between  life  tenant  and  remainderman;  on 
conditional  sale  of  dam;  as  between  mortgagee 
of  dam  and  other  claimants.  81 
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Liability  for  injury  by  dogs. 
Liability  for  killing  another's  dog. 

APPEAL  AND  ERROR. 


m 


Jurisdiction. 

1.  The  Jurisdiction  of  a  court  fs  estab- 
lished as  ree  judicata  although  not  discussed 
or  expressly  decided,  where  an  appellate  court 
treats  its  Judgments  and  decrees  as  those  of  a 
lawful  court  in  the  exercise  of  its  lawful  juris- 
diction.    WhiU  V.  Hinton  (Wyo.)  6t 

2.  The  Jurisdiction  of  the  United  States  cir- 
cult  court  of  appeals  could  be  immediat^y  in- 
voked after  the  Act  of  Congress  of  March  31. 
1891,  creating  those  courts,  although  the  juris- 
diction of  the  circuit  courts  and  the  supreme 
court  was  preserved  as  to  appeals  peodinf  or 
taken  before  July  1, 1891.  Baltimore  d  0.& 
Co.  V.  Andrevm  (C.  0.  App.  6th  0.)  190 

Interlocutory  decrees. 

8.  A  decree  declaring  a  patent  valid  and 
that  it  has  been  infringS,  and  for  an  injunc- 
tion and  accounting,  is  an  interlocutory  de- 
cree from  which  an  appeal  lies  to  the  Federal 
circuit  court  of  appeals  under  the  Act  of  Con- 
gress of  March  8,  1891.  Richmond  v.  Atiecod 
(C.  C.  App.  Ist  C.)  615 

4.  An  "interlocutory  order  or  decree" 
granting  or  continuing  an  injunction,  within 
the  meaning  of  the  Act  of  Congress  giving  a 
right  to  apical  to  the  circuit  court  of  app^Ui 
from  such  an  order  or  decree,  includes  eveiy 
order  or  decree  which  was  not  appealable  un- 
der prior  Acta  of  Congress.  I± 

Record,  conclnsiTeness  of. 

6.  The  return  of  process  contained  in  the 
record  on  appeal  must  control  the  finding  of 
the  court,  when  they  are  contradictory. 
Lonkey  v.  Keyee  Silver  Min,  Co.  (Nev.)  351 

6.  No  presumption  can  be  indulged  that 
there  was  some  other  and  different  service  of 
process  made  from  that  which  appears  in  the 
record  on  appeal  from  a  judgment  by  default 

Id. 

Matters  of  discretion 

7.  The  refusal  of  the  trial  court  to  permit 
an  amendment  of  a  pleading  is  not  an  abuse  of 
discretion.  Stenegaard  v.  St.  Paul  Beal-Eh 
tate  Title  Ins.  Co.  (Minn.)  675 

8.  In  an  action  for  the  recovery  of  money, 
what  questions  of  fact  shall  be  submitted  to 
the  jury  for  specific  findings  is  In  the  discre- 
tion  of  the  trial  court.  Id. 

9.  Permitting  the  introduction  In  evidence  of 
records  of  deeds  to  prove  title  to  real  estate  in 
ejectment,  instead  of  requiring  the  productloB 
of  the  original  deeds,  rests  largely  in  the  discre^ 
tion  of  the  court,  which  will  not  be  overruled 
unless  there  has  been  an  abuse  of  discretion. 
Rupert  V.  Penner  (Neb.)  9H 

Assig^nments  of  error. 

10.  An  assignment  of  error  submitted  "with- 
out argument^  may  be  treated  as  alMindoned. 
Jacksonville,  T,  d^K.W.R  Co.  v.  Peninsular 
Land,  T.  <6  Mfg.  Co.  (Fla.)  88 

11.  "Earnestly  insisting"  on  assignments  of 
error  will  not  prevent  the  court  from  consider 
ing  them  as  abandoned,  in  the  absence  of  any 
further  notice  of  them  than  a  statement  in  a 
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brief  that  "questions  to  witoesses,  as  appear- 
ing  by  95  assignments,"  were  leading  and 
sought  to  elicit  irrelevant  testimony ,  where 
such  questions  are  scattered  through  a  bill  of  ex- 
ceptions of  479  pages.  Id. 

Objections. 

12.  An  objection  to  a  deed. as  incompetent, 
iiD material,  and  irrelevant,  is  not  specific 
enough  to  reach  defects  in  its.  execution,— as» 
that  it  was  not  witnessed.  Rupert  y.  Penner 
(Neb.)  824 

18.  Objecting  that  the  trial  judge  did  not  in- 
struct the  jury  upon  all  the  grades  of  homi- 
cide to  which  the  evidence  may  be  reasonably 
applicable  is  lutile  in  the  absence  of  a  request 
for  instructions  on  the  lesser  grades  than  that 
of  which  the  accused  was  convicted.  Loveit 
▼.  StnU  (Fla.)  706 

14.  Objection  cannot  be  made  on  appeal  to 
the  consolidation  of  two  CTcditors'  bills,  by  one 
who  did  not  become  a  party  to  the  litigation 
until  after  the  consolidation  was  effected,  who 
made  no  objection  to  it  in  the  trial  court,  and 
whose  rights  are  not  shown  to  have  been  preju- 
diced by  it  Bussell  v.  Chicago  Trust  db  8av. 
Bank  (IlL)  845 

15.  An  appellee  cannot  complain  of  appel- 
lant's failure  to  prove  an  alleged  contract  as 
Justification,  where  the  court  prevented  the 
proof  on  the  ground  that  it  was  conceded. 
Benner  v.  Atlantic  Dredgiim  Co.  (N.  Y.)    220 

Qaestions  not  raised  below. 

16.  Objections  to  the  admission  of  testimony 
cannot  be  urged  for  the  first  time  on  appeal. 
Rupert  y.  Penner  (Neb.)  824;  Jacksonville,  T. 
A  K.  TT.  B.  Co.  v.  Peninsular  Land,  21  <fc  Mfg. 
Oo.  (Fla.)  88 

17.  Error  cannot  be  assigned  to  the  mere  in- 
troduction of  evidence  which  was  not  shown 
to  be  irrelevant  when  it  was  given,  but  only 
shown  to  be  so  on  cross-examination,  where  no 
motion  was  made  to  strilie  it  out.  Jackson' 
friUe,  T.  dbK.W.  R.  Co.  y.  Peninsular  Land, 
T.  A  Mfg.  Co.  (Fla.)  88 

18.  Where  the  answer  sets  up  a  counterclaim 
upon  a  note  of  the  plaintiff  not  due  at  the  time 
of  the  trial,  and  no  objection  is  made  that  it  is 
premature,  but  the  case  is  tried  throughout, 
including  the  charge  of  the  court  not  ex- 
cepted to,  on  the  theory  that  it  is  a  proper 
counterclaim,  the  plaintiff  must  be  held  to 
have  waived  the  objection  that  the  note  was 
not  yet  due.  Stensqaard  v.  St.  Paul  ReaUEs- 
taU  Title  Ins.  Co.  (Minn.)  575 

* 

19.  The  vasfueness  and  indefiniteness  of  a 
complaint  cannot  be  considered  on  appeal, 
where  the  objection  was  not  taken  in  the  court 
below  by  motion  or  demurrer.  Orman  v. 
Mannix  {Co\o.)  602 

20.  The  defect  in  a  complaint  which  fails  to 
state  a  cause  of  action  because  an  essential 
fact  is  pleaded  only  by  way  of  exhibit  cannot 
be  taken  advantage  of  for  the  first  time  on  ap- 
peal.    Wnght  y.  Sherman  (S.  D.)  792 

21.  Under  a  rule  of  the  Supreme  Court  of 
Colorado  by  which  a  party  who  interposes  a 
timely  written  request  before  the  court  for  an 
oral  argument  upon  the  final  hearing  is  entitied 
thereto,  if  he  does  not  interpose  such  request 
until  after  the  cause  is  finally  determined  he 
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wDl  be  held  to  have  waived  his  right  thereto; 
and  such  waiver  applies  also  in  cases  sent  to- 
the  supreme  court  commission  for  preliminary 
consideration  and  report.  RockweU  y.  Butler 
(Colo.)  611 

22.  A  claim  for  the  refunding  to  a  shipper  of 
an  overcharge,  made  in  a  petition  to  railroad 
commissioners  for  the  enforcement  of  their  or- 
der as  to  rates,  is  waived  on  appeal  if  not  asked 
in  the  appellate  court.  Campl>eU  y.  Chicago, 
3f.  d.  St.  P.  R.  Co.  aowa)  44a 

Grounds  of  reyersaL 

28.  An  abuse  of  privilege  In  making  an 
opening  statement  will  not  justify  setting  aside 
a  verdict,  unless  there  is  bad  faith  or  a  gross- 
misconception  of  what  is  admissible  whereby 
matter  is  stated  which  is  whollv  irrelevant  and 
calculated  to  create  so  profound  an  impression 
that  the  cbsrge  of  the  court  cannot  eliminate 
the  prejudice  produced.  Prentis  y.  Bates' 
(Mich.)  494 

24.  The  refusal  to  submit  an  issue  to  the 
lury  is  not  error  if  the  view  of  the  law  em- 
braced in  it  could  have  been  presented  to  the 
jury  by  pertinent  instructions  upon  the  issues 
submitted.    BlackweU   v.  Moorman  (N.    C.) 

72^ 

25.  Instructions  though  erroneous,  if  not 
prejudicial,  will  not  require  reversal.  Jack- 
sonville, T.  A  K.  W.  R.  Co.  y.  Peninsular 
Ixind,  T.  A  Mfg.  Co.  (Fhi.)  8a 

26.  Failure  of  counsel  either  to  number  or 
sign  instructions  furnishes  no  ground  for  re- 
versal, when  the  instructions  are  given  by  ihe 
court,  although  it  might  have  been  ground  for 
refusing   them.     Orman    v.   Mannix  (Colo.> 

602 

27.  The  erroneous  overruling  of  a  demurrer 
to  a  bad  para^ph  of  a  complaint  requires  a^ 
reversal,  if  it  is  not  shown  by  the  record  proper 
that  the  judgment  rests  on  a  good  paragraph. 
Terre  Hduts  d  L  R.  Co.  v.  Sherwood  (Ind.> 

889 

28.  The  admission  in  an  action  for  damages- 
for  the  destruction  of  property  by  fire  set  by 
locomotive,  of  a  statement  made  by  the  wit- 
ness at  the  time  of  the  fire,  that  if  there  were 
any  coals  under  the  plank  walk  there  would  be 
a  blaze,  though  error,  is  not  nrejudicial  where 
the  correctness  of  the  remark  is  shown  by 
other  testimony.  Jacksonville,  T.  A  K.  Jv. 
R.  Oo.  y.  Peninsular  Land,  T.  db  Mfg.  Co, 
^Fla.)  8a 

29.  Error  in  determining  the  amount  due- 
subcontractors,  laborers,  and  materialmen,  gi  ves 
the  owner  of  the  building  no  right  to  complain, 
where  these  amounts  are  merely  deducted 
from  the  aggregate  due  to  the  original  con- 
tractor, who  is  allowed  a  lien  only  for  the  re- 
mainder.   Menzel  y.  Tubbs  (Minn.)  815^ 

80.  A  verdict  that  is  clearly  against  the  evi- 
dence because  it  convicts  of  crime  a  person  of 
whose  sanity  there  appears  a  reasonable  doubt 
should  beset  aside.    Armstrong  v.  State (Fla.>> 

484 

Judgment;  rehearing^. 

81.  On  reversing  an  interlocutory  order  or 
decree  from  which  an  appeal  has  been  taken ^ 
the  Federal  circuit  court  of  appeals  in  its  dis* 
creiion  may,  and  should  when  equity  so  ro- 
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quires,  make  fall  direction  as  to  the  manner  in 
^bicb  the  cause  shall  be  disposed  of  below. 
Riehmand  v.  AOtood  (C.  C.  App.  Ist  C.)     616 

82.  No  ground  or  position  not  taken  on  the 
bearing  can  be  assumed  in  a  petition  for  rehear- 
ing. JackwnviUe,  T,  d  K,  W.  R.  Co.  v.  Pe- 
ntntular  Land,  7.  ds  Mfg.  Go.  (Fla.)  88 

88.  A  rehearing  will  not  be  granted  where 
the  petition  for  it  suggests  nothing  which 
gives  reason  to  apprehend  error  in  the  Judff- 


ment» 
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Appeal;  power  of  an  appellate  court  to  re- 
verse a  conviction  for  insufficiency  of  evidence 
to  sustain  the  verdict.  484 

What  decrees  or  orders  are  interlocutory. 

616 

APPORTIONMENT.     See   Ooubtb,    1; 

ElBCTION   DiSTBlCTB. 

APPROPRIATION.    See  also  CouNTna. 

An  appropriation  by  statute  does  not  fail  be- 
•cause  of  the  invaliditv  of  a  portion  of  the  Act 
which  names  the  officers  who  are  to  expend 
tlie  money.    MeComiek  v.  Pratt  (Utah)     248 

ASSAULT.    See  also  Shtppino. 

1.  Both  the  unlawful  attempt  and  the  pres- 
ent ability  necessary  to  constitute  an  assault 
tire  present  where  a  person  fires  his  pistol  at  a 
iiole  in  the  roof  through  which  the  bullet  will 
pierce,  which  was  made  by  a  policeman  for  the 
•purpose  of  watching  the  inside  of  the  building, 
believing  that  the  policeman  is  then  present, 
•although  the  latter  is  saved  from  harm  by  the 

fact  that  at  that  instant  he  is  on  another  part 
of  the  roof.     People  v.  Lee  Kong  (Cal.)       626 

2.  A  person's  dwelling-house  is  a  castle  of 
defense  for  himself  and  his  family;  and  an  as- 
sault upon  it,  with  intent  to  injure  him  or  any 
of  them,  may  be  met  in  the  same  way  as  an 
^nssault  upon  himself  or  any  of  them;  and  be 
may  meet  the  assailant  at  the  threshold  and  use 
'the  force  necessary  for  his  or  their  protection 
ngainst  the  threatened  invasion  and  harm. 
Wilson  V.  StaU  ^la.)  664 

Notes  Ain>  Briefs. 

Assault;  what  constitutes.  627 

By  captain  upon  seaman;  liability  for.    228 

ASSESSMENTS.     See  Public  Imfboye- 
MEKTB,  Notes  aud  Briefs. 

ASSIGNMENT.    See  also  Mortoagb,  6. 

The  giving  of  a  check  on  a  bank  for  the 
whole  amount  of  a  deposit,  together  with  the 
mere  delivery  of  the  deposit  slip  to  another 
bank,  which  discounts  them,  do  not  constitute 
an  af^si^ment  of  the  deposit.  Union  Mill* 
FiretNat.  Bank  v.  Clark  (N.  Y.)  580 

ASSOCIATIONS. 

1.  Knowledge  and  approval  by  the  members 
•of  a  law  and  order  league,  of  the  retainer  by  its 
•officers  of  a  lawyer  to  prosecute  violations  of 
vthe  law,  will  not  render  them  personally  liable 
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for  the  services  if  they  bad  no  reason  to  sup 
pose  the  employment  was  on  their  credit,  bat 
expected  the  expenses  to  be  met  by  individuai 
contributions  placed  at  the  disposs!  of  tlieir 
officers  for  that  purpose.  JicCabe  ▼.  Good/el' 
low  (N.  Y.)  904 

2.  An  action  cannot  be  maintained  by  a 
lawyer  against  the  treasurer  of  a  law  and  order 
lea^e,  under  a  statute  authorizing  a  suit 
against  the  treasurers  of  voluntary  associations 
when  actions  might  be  maintained  against  all 
the  associates  by  reason  of  their  jcAnt  liability, 
to  recover  for  services  rendered  under  oontrad 
with  its  officers  in  enforcing  the  laws  which  the 
society  was  organized  to  enforce,  if  there  is 
nothing  in  the  organization  or  methods  of  the 
league  to  show  an  intention  on  the  pan  of  the 
members  to  become  personally  liable  for  debts 
of  that  character,  and  no  express  authority  to 
the  officers  to  bind  the  members  for  such  ser- 
vices appears.  Id. 

8.  The  arbitrary  and  illegal  deposition  of 
the  president  of  a  voluntary  benevolent  asso- 
ciation cannot  be  relied  upon  by  him  se\'era! 
months  afterwards  as  a  ground  for  dissolving 
the  associatioo,  if  at  the  time  he  submitted  to 
the  action  without  any  attempt  to  enforce  his 
rights  either  under  the  constitution  of  the  asso- 
ciation or  in  the  courts  of  law.  Indv9irial 
Trvet  Co.  v.  Oreen  (R.  I.)  202 

4.  A  vote  to  dissolve  a  voluntary  association 
is  inefifectual  if  it  is  passed  at  a  special  meeting 
called  by  one  who  has  been  deposed  from  the 
presidency  and  whose  continued  claim  to  the 
office  is  neither  known  to  nor  recognized  by 
the  societv,  and  the  notices  of  the  meeting  do 
not  specif  its  object  Jd, 

Notes  and  R'ukks. 

Associations;  voluntary  power  and  authority 
as  partnerships.  2(M 

ATTACHMENT. 

Notes  akd  Buiefs. 

Attachment;  priority  in  relation  to  foreign 
assignment.  84 

ATTOBNET-GENEBAIa.    See  also  Con- 

PORATIONB,  16. 

The  discretion  of  the  attorney-general  in  de- 
termining what  the  public  interests  require  as 
to  bringing  an  action  against  a  domestic  busi- 
ness corporation  or  its  officers  is  absolute  under 
N.  Y.  Code  Civ.  Proc.  §  1808,  and  cannot  he 
made  the  subject  of  inquiry  by  the  courts. 
PeopU  V.  Ballard  (N.  Y.)  737 

Notes  and  Briefs. 

Attorney- general;  suit  by,  against  corpora* 
tion.  101 

Exclusiveness  of  right  to  institute  action  for 
public.  158 

Suit  by,  against  corporation,  without  re^ 
lator.  737 

ATTOBNETS.    See  Estoppel,  & 

ATTORNEYS*  FEES.     See   Bills  and 
Notes,  1-^,  Notes  akd  Bbisfs.   Com* 

STITUTIONAL  LaW,  1,  2. 


UALUOnh^BLABOHQ. 
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BAZXOTS.    See  Etsobncb^  14;  YoTSBfi 

AHD  EliBCnONB. 

BANKS.    See  also  Asbigkment;  Dukbss; 
KoTiOB,  2;  Sbt-Off,  2-6;  Uburt,  1. 

1.  Ko  title  to  a  check  on  another  bank  passes 
lo  Uie  bank  with  which  it  is  deposited  for  col- 
lection, although  it  is  indorsea  "For  deposit" 
and  its  amount  is  immediately  credited  on  the 
depositor's  pass-book,  in  the  absence  of  some 
special  agreement  to  that  effect  or  some  practice 
or  custom  equivalent  to  such  agr^ment. 
Hence  if  the  depositary  becomes  insolvent  be- 
fore collecting  the  check  it  can  acquire  no  title 
to  the  proceeds.  Beal  v.  SomeriUU  (0.  C. 
App.  1st  C.)  291 

2.  A  special  deposit  is  gratuitous  if  it  be 
accepted  for  the  accommodation  of  the  deposi- 
tor, and  without  any  undertaking  by  him,  ex- 
press or  implied,  to  pay  or  do  anything  as 
compensation  or  reward  for  keeping  the  de- 
posit. MerchanU  Nat,  Bank  v.  QviUnartin 
<Ga.)  822 

8.  A  bank  cashier  in  stealing  or  clandes- 
tinely appropriating  to  his  own  use  a  special 
deposit  received  by  the  bank  through  him  for 
CTatuitous  safe  keeping  is  not  actmg  within 
uie  scope  of  his  employment,  so  as  to  make 
the   bank  liable   therefor.  Id. 

4.  The  transferable  quality  of  national 
bank  stock  as  it  is  left  by  the  statutes  of  the 
United  States  cannot  be  limited  or  interfered 
with  by  state  legislation.  Doty  v.  Larimore 
First  Nat.  Bank  QST.  D.)  259 

6.  A  transfer  of  national  bank  stock,  good 
at  common  law,  is  ^ood  as  to  all  parties  other 
4han  the  corporation,  its  shareholders,  and 
creditors,  under  U.  S.  Rev.  Stat,  g  5189,  mak- 
ing the  stock  transferable  on  the  books  of  the 
association.  Id. 

Q.  An  unrecorded  transfer  of  national  bank 
stock,  good  at  common  law.  makes  the  rights 
of  the  transferee  superior  to  those  of  a  subse- 
quent attaching  creditor  of  the  transferrer 
without  notice.  Id, 

7.  An  ordinaiy  deposit  slip  showing  the 
amount  of  a  deposit  in  a  bank  although  signed 
by  the  cashier,  is  not  a  certificate  of  depoiAt, 
but  is  a  mere  receipt.  Union  Mills  Pint  Nat. 
Bank  ▼.  Clark  (N.  T.)  580 

KOTBB  AlTD  BbISFB. 

Banks;  ownership  of  check  deposited  for 
collection.  292 

Liability  for  conversion,  by  cashier,  of  spe- 
cial deposit.  822 

Set-off  l^  or  against  insolvent  bank.       450 

Deposit  tickets  given  by.  580 


If  the  putative  father  of  a  bastaid  child  is  a 
resident  of  the  state,  the  mother  can  institute 
proceedings  against  him  under  the  Elansas  stat- 
ute, even  If  the  mother  and  child  are  residents 
of  another  state.    Moors  v.  State,  Vernon  (Ean.) 

714 

KOTBS  AHD  BbeBFB. 

Baslardy;  prosecution  for,  fl4 
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BEm:voi«EirrAssociATioir&  sm 

Associations^  8. 
BID.    See  Ck>]!rritAOTB,  4,  5. 
BILL  OF  PARTICULARS.    SeePiAAD- 

INO,  6. 

BILLS  AND  NOTES.    See  also  Conflict 
or  Laws,  1;  Evxdbncb,  9. 

1.  A  stipulation  in  a  negotiable  bill,  for  at- 
torneys' fees,  becomes  operative  only  after  the 
bill  has  been  dishonored,— especially  where  it 
is  made  among  other  stipulations  which  be- 
come operative  only  in  that  event.  Farmers 
Nat.  Bank  v.  Sutton  Mfg^  Co-  (C  G.  App.  6th 
G.)  595 

2.  The  negotiability  of  a  bill  of  exchange  is 
not  defeatea  by  a  stipulation  for  attorneys' 
fees,  which  becomes  operative  only  after  dis- 
honor. Id. 

8.  A  statute  making  void  an  agreement  to 
pay  attomejrs*  fees  "  upon  any  condition  theie- 
in  set  forth  "  does  not  make  void  a  stipulation 
for  attorneys'  fees  in  a  bill  of  exchange  which 
expresses  no  condition  for  such  stipulation,  al- 
thoiigh  it  is  properly  construed  to  be  operative 
only  on  condition  of  the  dishonor  of  the  bilL 

Id. 

4.  Accommodation  paper  of  a  corporation  is 
not  void  in  the  hands  of  a  bona  fide  purchaser, 
under  a  statute  which  does  not  expressly  de- 
clare it  void,  although  it  makes  it  unlawful 
for  a  corporation  to  appropriate  its  funds  to 
any  purpose  not  stated  In  its  articlesL  AC 

KOTBS  hJBa>  BBDBFa 

See  also  Evidbncb. 

Note;  effect  of  stipulation  for  attorneys'  fee. 

596 

BLASTING.    See  also  KBGuaENCB,  9. 

1.  A  person  em  periled  by  blastine  opera- 
tions near  his  dwelling  is  not  chargeable  with 
contributory  negligence  because  he  fails  to 
find  an  absolutely  safe  place  when  in  the 
moment  of  peril  he  makes  an  effort  to  protect 
himself.    Blaektoell  v.  Moorman  (N.  G.)     729 

2.  Persons  encaged  in  blasting,  who  know  or 
by  reasonable  diligence  could  know  that  stones 
thrown  by  the  blasts  have  been  falling  on  or 
around  a  neighboring  dwelling  so  as  to  emperil 
the  safety  of  the  occupants,  must  protect  Uiem 
by  covering  the  blast  if  this  can  be  done  at  a 
reasonable  cost,  and,  if  not,  must  give  actual 
warning  to  those  who  are  in  peril  Id. 

8.  Blasting  for  the  improvement  of  one's 
propertv  does  not  make  him  liable  for  an  acci- 
den  tal  destruction  thereby  caused,  without  will- 
ful or  wanton  negligence,  of  the  buildings  of  a 
former  tenant,  wno  by  failure  to  remove  them 
and  by  violent  prevention  of  their  removal  by 
the  landowner  had  become  a  trespasser.  Bmry 
▼.  Roanoke  Nav,  db  W.  P.  Oo.  (N.  G.)  699 

4.  Injuries  to  a  house  from  blasting,  caused 
merely  by  the  shaking  of  the  earth  or  pulsa- 
tions of  the  air  or  both,  give  no  right  of  action, 
in  the  absence  of  negligence  in  doing  the  blast- 
ing, where  it  was  done  under  a  contract  with 
the  United  States  for  the  purpose  of  removing 
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rocks  from  a  harbor.    Benner  v.  AUantie 
Dredging  Co.  (N.  Y.)  220 

KOTBS  AND  BbIEFB. 

Blastlog;  injuries  to  land  and  bnildinn 
from;  in  railway  construction.  220 

Duty  of  those  engaged  in,  as  to  the  safety  of 
others.  729 

BONA  FIDE  PURCHASERS.    Bee  Es- 
OBOw,  Notes  and  Biuicfb. 

BOND& 

A  constitutional  limitation  on  the  issue 
of  corporate  bonds  except  for  money,  labor 
done,  or  property  received,  and  a  provision 
that  all  fictitious  indebtedness  shall  be  void, 
do  not  prevent  pledging  the  bonds  of  a  corpo- 
ration tor  an  amount  in  excess  of  the  indebted- 
ness to  be  secured.    NeUon  v.  Hubbard  (Ala.) 

875 

BOUNDARIES. 

1.  The  owner  of  a  lot  abutting  upon  a  street 
in  a  city  is  presumed  to  be  the  owner  of  the 
soil  to  the  centre  of  the  street,  subject  to  the 
public  easement  of  passage  and  the  rights  of 
thr  municipality  to  use  it  for  municipal  pur- 
poses as  authorized  by  law.  Edmwm  v. 
Lowry  (8.  D.)  275 

2.  Title  to  low-water  mark  will  pass  by  a 
conveyance  of  land  l^ng  on  the  seashore,  the 
boundary  lines  of  which  are  described  as  '*  be- 
ginning at  the  sea,"  thence  running  around  the 
parcel  to  "the  shore,"  thence  to  the  "first 
bounds  mentioned," — especially  where  nothing 
appears  to  show  any  reason  or  motive  for  sepa- 
ration the  beach  from  the  upland  and  retain- 
ing title  to  it.  9now  v.  Mt,  Ikurt  bland  ReaU 
Estate  Oo,  (Me.)  280 

BURDEN  OF  PROOF.    See  Evidence, 

NOTBS  AND  BrIEFB. 

CARRIERS.    Bee  also  CoiiMBRCE.  2;  Con- 
TBAOTS,  2,  8;  Damages,  4;  EsTorPBL,  1. 

1.  A  colored  passenger  upon  a  railway  train 
is  entitled  to  the  same  protection  against 
drunken  and  violent  men  seeking  to  molest, 
outrage,  and  humiliate  him,  as  a  white  passen- 
ger. This  protection  must  be  afforded  by  the 
conductor  to  the  extent  of  all  the  power  with 
which  he  is  clothed  by  the  company  or  by  the 
law;  and  his  failure  to  affoid  it  when  he  has 
knowledge  that  there  is  occasion  for  his  inter- 
ference will  subject  the  company  to  liability 
in  damages.  Biehmond  d  D.  B,  Oo,  v.  Jeffer- 
son (Qa.)  571 

2.  The  unlawful  act  of  a  person  in  attempt- 
ing to  steal  a  ride  on  a  freight  train  contributes 
to  his  injury  in  jumping  off,  while  the  train  is 
iu  motion,  under  the  orders  and  threats  of  a 
brakeman,  even  if  the  latter  are  wrongful, 
where  the  trespasser,  instead  of  jumping  off, 
could  have  kept  away  from  the  brakeman  for 
a  considerable  time  at  least,  by  going  forward 
to  the  other  end  of  the  train.  I^nz  v.  Boston 
dt  A.  B,  Co,  (Mass.)  885 

8.  The  face  of  the  ticket  is  conclusive  evi 
dence  to  the  conductor  of  the  terms  of  the 
contract  of  carriage  between  a  passenger  and 

17  L.  R  A. 


the  carrier.    Poulin  v.  Gntadian  P.  JB:  Cb. 
(C.  C.  App.  Cth  C.)  8(0 

i.  A  passenger  in  getting  on  a  train  with  a 
ticket  which  be  knows  does  not  on  its  face  eo- 
tiUe  him  to  passage  is  guilty  of  negligence  a» 
a  matter  of  law,  which  will  bar  a  recovery  for 
his  expulsion,  although  after  discovering  the 
defect  he  sought  to  exchange  it  at  the  ticket 
oflSce,  and  was  told  by  the  person  in  cbar^ 
that  the  agent  who  had  authority  to  citaoge  it 
was  out,  but  that  he  thought  it  was  all  right, 
and  that  conductors  would  understand  ibe 
mistake.  id 

6.  A  clause  limiting  the  liability  of  a  rail- 
way company  to  its  own  line.  whi<^  is  wholly 
within  the  state,  will  not  convert  into  a  domes- 
tic bill  of  lading  an  in^ttrument  which  purports 
on  its  face  to  te  a  through  bill  of  lading  to  a 
foreign  port,  providing  for  the  transportation 
of  tlie  goods  to  their  foreign  destination,  and 
fixing  the  through  rate  of  freight  Misstmri 
P,  R  Co,  V.  Sherwood  (Tex.)  64S 

6.  A  carrier's  neglect  and  wrongful  detec- 
tion of  goods  in  its  depot  after  the  consignee 
has  come  after  them  and  been  told  that  thej 
have  not  arrived  is  the  proximate  cause  of 
their  subsequent  loss  by  fire,  and  makes  the 
carrier  liable  for  the  loss  as  warehouseman, 
although  the  fire  was  not  caused  by  its  negli- 
gence. East  Tennessee,  V,  dt  G,  B,  Co,  v.  EAf 
iTenn.)  «n 

7.  A  railroad  company  is  not  liable  as  a  com- 
mon carrier  for  ^oods  destroyed  by  fire  after 
they  are  unloaded  and  stored  in  its  depot,  al- 
though the  consignee  had  repeatedly  called  for 
them  and  been  told  that  they  were' not  there: 

Id, 

8.  Notice  must  be  given  a  consignee  upoo 
arrival  and  storage  of  goods,  in  order  to  reduce 
the  degree  of  care  required  of  the  carrier  to 
that  of  a  warehouseman,  under  Cal.  Civ.  Code, 
§  2120,  providing  that  if  for  any  reason  a  car- 
rier does  not  deliver  freight  to  the  consignee 
or  his  agent  personally  he  must  give  notice  to 
the  consignee  of  its  arrival,  and  keep  the  same 
in  safely,  on  his  responsibility  as  a  warehouse- 
man, until  the  conaifnee  has  had  a  reasonable 
time  to  remove  it.  Wilson  v.  Oal^omia  C.  R. 
Co.  (Oal.)  685 

9.  A  reasonable  time  within  which  to  re- 
move from  the  depot  household  goods  shipped 
from  Indiana  to  California  is  not,  as  matter 
of  law,  limited  to  three  months,  where  the 
owner  wrote  the  frei^t  agent  a  letter  receiv^ed 
two  days  after  the  arrival  of  the  goods,  notify- 
ing him  that  she  was  sick  and  asking  him  u> 
store  the  goods  in  a  fireproof  warehouse,  and 
the  only  attempt  at  giving  her  notice  of  tbeir 
arrival  was  a  letter  so  defectively  addressed 
that  it  never  reached  her.  and  possibly  a  postal 
card  addressed  to  her  at  the  point  of  destina- 
tion. Id. 

10.  No  new  contract  is  created  bv  the  fact 
that  after  goods  have  reached  their  oestinatioa 
and  been  unloaded  the  carriers  doty  is  by 
law  reduced  from  that  of  carrier  to  that  of 
warehouseman;  but  in  case  of  their  nondeliv- 
ery suit  may  be  brought  on  the  original  trao*:- 
portation  contract.  Id, 

11.  The  burning  of  cotton  while  awaiting 
compression  as  provided  by  a  bill  of  lading,  in 
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a  compress  not  owned  or  operated  by  tbe  car- 
rier, is  within  a  clause  in  tbe  bill  exemptirii^ 
tbe  carrier  from  loss  by  fire  wbile  tbe  property 
is  on  deposit  in  place  of  traoEsbipment  or  de- 
pots or  landings,  or  at  points  of  delivery. 
Miwmri  P,  B.  Co.  v.  Shenoood  (Tex.)        643 

12.  A  carrier  may  by  special  contract  free 
himself  from  many  common-  law  liabilities, 
although  not  from  his  own  fraud  or  negli- 
gence. Terre  Haute  dt  I.  E,  Co,y  Sherwood 
Uud.)  889 

18.  A  common  carrier  may  by  special  agree- 
ment ju6t  and  reasonable  in  itself,  and  fairly 
made  between  itself  and  the  consignor  of  a 
horse  at  the  time  of  the  shipment,  fix  the  value 
of  such  horse,  upon  consideration  that  the  rate 
of  charaes  for  transportation  shaU  be  com- 
mensurate with  the  value  of  the  horse  thus  as- 
certained, and  may  also  limit  its  liability  in 
caise  of  loss  10  the  amount  thus  agreed  upon, 
even  though  the  loss  may  be  the  result  of  neg- 
ligence on  the  part  of  the  carrier,  provided 
said  negligence  be  not  gross,  wanton,  or 
willful,  but  cannot  wholly  exempt  itself  from 
liability  for  loss  resulting  from  negligence. 
Zoueh  V.  Chesapeake  &  0.  R,  Co,  (W.  Va.)  116 

14.  A  statute  forbidding  common  carriers 
within  tbe  state,  on  land  or  in  boats  or  vessels 
OD  waters  entirely  within  the  body  of  the  state, 
to  limit  or  restrict  their  liability  as  it  exists  at 
common  law,  applies  to  shipments  purely  do- 
mestic, beginning  and  ending  in  the  state. 
MisaouH  P.  R.  Co,  v.  Sherwood  (Tex.)         648 

Notes  and  Briefs. 

Carriers;  limitation  of  liability  for  negli- 
gence. 118 

When  does  the  liability  of  a  railway  carrier 
of  goods  cease  to  be  that  of  a  carrier;  the  two 
rules;  the  Massachusetts  rule;  tbe  New  Hamp- 
shire rule;  reasonable  time.  69t 

Ticket  as  evidence  of  contract.  801 

CASES   CERTIFIED. 

A  judgment  that  tbe  respondent  corporation 
is  probably  guilty,  whereupon  tbe  case  is  cer- 
liticd  totbe  supreme  court  upon  the  question  of 
the  constitutionality  of  a  statute  under  which 
tbe  corporation  is  charged,  is  a  sufficient  ren- 
dering of  judgment  under  R  I.  Pub.  Stat. 
cbHp.  220,  §  2,  providing  that  the  case  may  be 
certified  when  judgment  is  rendered  in  tbe 
cause  against  the  party  raising  the  constitu- 
tional question.  State  v.  Brown  db  S.  Mfg,  Co. 
(R.  I.)  866 

CERTIFICATE.    See  Insitrancb,  6 ; 
Tbusts,  L 

CHATTEL    MORTGAGE.    See  Mobt- 
GA6E,  3-5,  Notes  Ain>  Briefs. 

CHECKS.     See   Assignment;  Banes,    1, 
Notes  and  Briefs. 

CITIZENS.     See   Constitutional  Law, 
11. 

CIVHi  RIGHTS.    See  Carriers,  1. 
17L.R  A. 


COLT.    See  Animals,  1;  Judgment,  1. 

COMMERCE. 

1.  A  state  statute  making  railroad  tickets 
good  for  six  years,  and  giving  the  holder  of 
one  the  right  to  stop  off  at  as  many  stopping 
places  as  be  pleases  before  reaching  his  desti- 
nation, cannot,  in  view  of  the  power  of  Con- 
gress over  commerce,  be  applied,  contrary  to 
their  terms,  to  tickets  sold  beyond  the  limits  of 
the  state  and  entitling  their  holders  to  passage 
from  a  point  in  a  foreign  state  or  country  to 
one  in  the  state  which  enacted  the  statute. 
Lafarier  v.  Grand  Trunk  R,  Go,  (Me.)       Ill 

2.  A  shipment  is  not  within  the  provisions 
of  a  statute  forbidding  carriers  within  the  state 
to  limit  their  common-law  liability,  where  tbe 
contract  provides  for  the  carrying  of  tbe  eoods 
to  a  foreign  port  by  means  of  the  carrier's  own 
line,  its  connecting  lines  in  another  state,  and 
an  ocean  steamship  company.  Missouri  P.  R. 
Co,  V.  Sherwood  (Tex.)  648 

8.  A  state  statute  regulating  the  rights  of 
carriers  and  declaring  what  rates  shall  be  re- 
garded as  extortionate  does  not  apply  to  the 
case  of  interstate  shipments.  Mobile  dt  0.  R, 
Co,  V.  JHsmvkes  (Ala.)  118 

4.  Shipments  between  points  within  tbe  same 
state  do  not  constitute  interstate  commerce  be- 
cause made  on  a  railroad  which  runs  for  part 
of  the  trip  in  another  state.  Campbell  v.  Chi- 
cago, M.  dt  St,  P,  R,  Co.  (Iowa)  443 

Notes  and  Briefs. 

Commerce;  validity  of  restrictions  upon. 

185 

AVliether  shipments  between  points  in  the 
same  state  lose  their  character  of  domestic  com- 
meice  by  passing  out  of  the  state  during  trans- 
portation. 443 

Shipments  within  a  state  as  part  of  interstate 
or  foreign  transportation.  643 

CONFLICT  OF  LAWS. 

1.  A  bill  of  exchange  drawn  in  Indiana  and 
accepted  in  Michigan,' to  be  discounted  in  In- 
diana and  to  be  paid  in  Michigan,  is  an  Indiana 
contract,  the  liabilitv  on  which  is  to  be  deter- 
mined by  Indiana  law.  Farmers  Nat,  Bank 
V.  Sutton  Mfg.  Co.  (C.  C.  App.  6th  C.)       595 

2.  Courts  will  not  enforce  the  penal  statutes 
or  criminal  laws  of  a  foreign  state,  but,  by  the 
comity  existing  between  states  or  sovereigns, 
contracts  and  liabilities  recognized  by  the  laws 
of  the  state  or  country  where  made  or  estab- 
lished may  be  enforced  in  tbe  courts  of  tbe 
state  or  country  where  tbe  action  is  brought, 
unless  contrary  to  the  policy  or  laws  of  the  lat- 
ter.   Midland  Co,  v.  Broat  {Minxi,)  312 

8.  A  bond  given  by  the  plaintiff  in  a  suit 
in  another  state,  in  conformity  with  the  laws 
of  such  state,  upon  the  issuance  of  a  writ  of 
ne  ejeat,  to  secure  the  defendant  therein  for  his 
costs  and  damages,  gives  a  right  of  action  un- 
der the  lex  loH,  m  case  of  a  breach  of  the  bond, 
which  may  be  enforced  in  a  foreign  jurisdic- 
tion; and  such  bond  may  be  the  subject  of 
counterclaim  in  favor  of  the  obligee,  under  the 
laws  of  Minnesota,  in  an  action  upon  contract, 
brought  against  him  there  by  the  obligor  in 
such  bond.  Id 
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Notes  aitd  BmsFa, 

Bee  also  Mortgage. 

Conflict  of  laws^  supremacy  of  state  or  na- 
tion  over  devolution  of  property;  extraterri- 
torial effect  of  state  insolvent  laws;  validity  of 
assignment  governed  by  law  of  domfcil;  priori- 
ty of  foreign  assignment  over  subsequent  do- 
mestic attachment;  law  of  comity;  protection 
of  domestic  creditors;  residence  of  debtor  de- 
termining; status  in  forei^  attachment;  issu- 
ance and  quashini^  of  wnt;  when  will  cot  lie; 
the  aflSdavit;  effect  of  foreign  attachment; 
priority  over  foreign  assignment.  84 

As  to  enforcement  of  penalties.  812 

Extraterritorial  effect  of  adoption  of  chil- 
dren. 486 


CONSTITUTIONAL   LAW.     See   also 
Action  ob   Burr,  4;    Phtsiciakb  akd 

BUBGBONS;  YOTEBS  AND  ELECTIONS,  2. 

1.  A  railway  corporation  Is  not  deprived  of 
its  property  without  due  course  of  law  by  a 
statute  authorizing  the  incorporation  into  the 
judgment  against  it  of  a  reasonable  attorneys' 
fee,  in  case  an  attorney  is  actually  employed  to 
collect  a  claim  against  it  which  was  duly  pre- 
sented to  its  proper  agent  and  remained  unpaid 
for  thirty  days.  Quif,  O,  db  3.  F.  R,  Co.  v. 
Ellis  (Tex.)  286 

2.  A  statute  providing  for  the  collection  of 
claims  against  railway  corporations  alone,  and 
authorizing  the  allowance  of  attorneys'  fees  in 
such  cases,  will  not  be  set  aside  because  dis- 
criminatory in  its  character,  nor  because  it  is 
opposed  to  the  principles  of  republican  govern- 
ment. Id, 

8.  A  statute  requiring  the  wages  of  coal 
miners,  if  based  on  the  quantity  of  coal  mined, 
to  be  computed  on  the  whole  quantity  mined 
before  it  is  reduced  by  screening  or  any  other 
device,  and  that  all  coal  shall  he  weighed  in 
the  cars  before  being  dumped  into  screens  or 
chutes,  is  unconstitutional  as  an  attempt  to 
take  away  without  due  process  of  law  the  prop- 
erty-right of  contracting  in  respect  to  such 
wages.     Ramsey  v.  Peo^  (111.)  853 

But  see  cases  following. 

4.  A  statute  requiring  payment  for  mining 
coal  to  be  made  according  to  the  weight  or 
measure  at  the  place  where  it  is  mined,  and,  if 
paid  for  bv  weight,  that  it  shall  be  weighed  in 
the  car  before  removed  from  the  mine  or 
screened,  and,  if  paid  for  by  measure,  accord- 
ing to  the  number  of  bushels  marked  on  each 
car  before  the  coal  is  removed  from  the  mine 
or  screened,— is  a  valid  exercise  of  the  police 
power.  [Case  affirmed  by  equal  division.] 
Peel  Splint  Coal  Go,  v.  State  (W.  Va.)         385 

5.  A  statute  regulating  the  payment  of  coal- 
mine employes  is  not  unconstitutional  as  class 
legislation  because  it  applies  only  to  persons, 
companies,  or  corporations  operatiqg  a  coal 
mine  in  which  more  than  ten  miners  are  em- 
ployed.   [Case  affirmed  by  equal  division.)  Id. 

6.  A  statute  prohibiting  the  payment  of 
wages  to  employes  or  making  advances  for 
labor  not  due,  by  any  ''scrip,  token,  draft, 
cheeky  or  other  evidence  of  indebtedness  pay- 
able or  redeemable  otherwise  than  in  lawful 
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money/'— -is  a  valid   exercise  of  the  poUoe 
power.    [Case  affirmed  by  equal  division.]  li, 

7.  Employ^  of  corporations  have  no  rigbt 
to  demand  that  greater  power  shall  be  grsDted 
to  the  corporations  than  the  Legislature  sea 
fit  to  give  them,  in  order  that  they  mav  m&l^e 
other  contracts  with  the  corporations  than  the 
latter  are  authorized  to  enter  into.  State  t. 
Broion  d8,  Mfg,  Co,  (R  I.)  85« 

8.  The  power  of  corporations  to  oontnct 
being  the  gift  of  the  Legislature,  it  has  power 
to  prohibit  them  from  making  contracts  with 
employes  for  payment  of  wages  otherwise 
than  weekly  and  to  within  nine  days  of  ibe 
date  of  pavment,  unless  prevented  by  ioen- 
table  casualty.  li- 

9.  The  exception  of  religious,  literary,  or 
charitable  corporations  from  a  statute  requir- 
ing corporations  to  make  weekly  payments  of 
wages,  does  not  create  any  invidious  distioctloa 
against  other  corporations.  U. 

10.  The  power  of  a  corporation  to  contrsa 
is  not  property  such  that  it  cannot  be  limited 
by  the  Legislature,  where  there  is  geDeral 
power  to  amend  or  repeal  charters..  U. 

11.  The  privileges  and  immunities  of  citi- 
zens protected  by  the  14th  Amendment  of  the 
Federal  Constitution  are  those  of  citizens  nf 
the  United  States  merely,  and  not  those  of  tbe 
citizens  of  a  state.  [Case  affirmed  bv  eqi'sl 
division.]  Peel  Splint  Coal  Co.  v.  StaU  (W. 
Va.)  ;«5 

12.  U.  S.  Const  6th  amend,  docs  not  apply 
to  state  legislation.  State  v.  Broion  d  S.  Mfp. 
Co.  (R,  I.)  b56 

18.  A  corporation  is  neither  a  citizen  of  ibe 
United  States  nor  a  person  witliin  the  protec- 
tion of  U.  S.  Const.  14th  amend.  §  1.         Id. 

14.  If  any  conceivable  circumstances  would 
justify  the  exercise  of  police  power,  the  Legis- 
lature, and  not  the  courts,  is  to  'Judge  of  ib« 
existence  or  prevalence  of  such  circumstsDcei 
[Case  affirmed  by  equal  division.  ]  Peel  Sj^nt 
Coal  Co.  V.  State  ( W .  Va.)  385 

KOTEB  AND  BsiEPSb 

Constitutional  law;  corporation  aa  a  perfoo 
under  14th  Amendment.  ^ 

As  to  equal  privileges.  470 

Hestrictions  on  contract  or  business.       858 

As  to  restricting  contracts  between  master 

and  servant.  85S 

Implied  restrictions  on  power  of  Legi^^ 
ture.  838 

CONTRACTS.    See  also  Watebs,  6. 

1.  A^ale  of  growine  grain  to  be  delivered 
in  a  marketable  condition, — harvested  and 
threshed, — ^where  no  part  is  delivered  and  none 
of  the  purchase  price  is  paid,  is  not  taken  out 
of  the  Statute  of  Frauds  by  an  exception  as  to 
personal  property  on  which  "labor,  skill,  or 
money  are  necessarily  to  be  expended  in  pro- 
ducing or  procuring  the  same,"  if  no  spt^cial 
skill,  labor,  or  workmanship  is  necessary,  but 
only  such  as  a  good  husbandman  wonld  bs 
compelled  to  expend  in  fitting  the  grain  for 
market.     MigheU  v.  Dtrngher^  (Lowt^       7^ 


CORPOItA.TIONai 


885 


2.  There  Is  no  ftgreement  to  furnish  any 
^etinite  number  of  passengers,  on  the  part  of 
one  who  writes  to  a  steamship  company  for 
rates  spying  that  he  is  advised  that  upon 
faTorable  terms  a  party  of  about  175  to  200  or 
more  could  he  secured,  and,  after  rates  have 
been  sent  him  by  the  steamship  company  with- 
out mentioning  any  definite  number,  writes 
again  that  he  is  advised  that  there  is  a  "proba- 
bility that  there  will  be  250  people  or  more" 
in  the  party,  although  the  steamship  company 
in  reply  "beg  to  confirm  the  under8tandin«^ 
arrived  at"  that  not  less  than  75  first-class,  75 
seconcf-class,  and  100  third-class  passengers 
shall  be  furnished,  where  in  reply  to  this  he 
accepts  the  rates  and  in  regard  to  numbers 
reiterates  his  former  stiitement  of  a  probobiliiy 
that  the  party  will  exceed  250,  adding  that  be 
has  not  been  furnished  information  as  to  the 
exiict  number  of  each  d&ss.  Barroto  Ste^tm- 
M/tip  Co.  V.  Mcjnean  a  R,  Co.  (N.  Y.)         859 

3.  A.  contract  with  a  carrier  for  rates  less 
tKan  those  on  its  schedule,  and  which  is  there- 
fore unlawful  as  to  the  carrier  because  in  vio- 
lation of  the  Interstate  Commerce  Law,  may 
nevertheless  be  enforced  by  the  shipper  if  he 
bad  no  knowledge  that  the  schedule  rate  was 
higher  than  that  given  him.  Mobile  <it  0.  R, 
Co.  V.  DUmukes  (Ala.)  118 

4.  An  agreement  by  which  one  person,  un- 
der promise  of  benefit,  acrees  with  another  lo 
■withdraw  an  offer  or  bid  for  property  of  the 
stale  offered. for  sale,  so  as  to  enable  the  latter 
by  the  removal  of  competition  to  buy  it  cheaper 
than  he  otherwise  could, — is  void  as  being 
against  public  policy.     Boyle  v.  Adams  (Minn. ) 

96 

5.  It  is  immaterial  whether  the  property  is 
offered  at  public  auction  or  by  inviting  bids  or 
pp^i^osals  for  its  purchase  at  private  sale.     Id. 

G.  On  the  refusal  of  a  person  to  take  a  spe- 
cif! I  train  which  he  has  hired,  unless  the  carrier 
^'ili  fi:uarantee  to  reach  the  destination  by  a 
re  I  lain  time,  the  latter  is  exonerated  from 
any  liability  except  to  return  the  money  which 
bns  been  paid  on  the  contract.  Wilcox  v. 
Riclimond  db  D.  R.  Co.  (C.  C.  App.  4th  C.) 

804 

7.  Upon  a  contract  to  raise,  sell,  and  deliver 
a  specified  quantity  of  beans  of  various  kinds. 
Do  particular  land  upon  which  they  are  to  be 
raist  d  being  specified,  the  fact  that  unexpected 
early  frosts  so  far  destroy  the  party's  crop  that 
lie  cannot  deliver  the  whole  quantity  specified, 
does  not  excuse  his  nonperformabce  of  the 
con  tract.     Anderson  v.  May  (Minn.)  555 

8.  A  statute  which  defeats  the  ri^ht  of  ac- 
tion against  a  corporation  by  its  dissolution 
does  not  impair  the  obligation  of  contracts, 
"Where  it  provides  for  the  administration  of  the 
assets  for  the  benefit  of  creditors  and  stock- 
holders.   Nelson  v.  Hubbard  (Ala.)  875 

Notes  a^d  Bbiefb. 

Contract;  construction  of.  861 

Meaning  of  term  "square  inch  of  water." 

566 

Exciise  for  nonperformance.  555 

Promise  to  give  full  satisfaction:  subject  to 

Judgment  of  promisee;  promisee  sole  Judge  of 
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pnerformance;  m  contracts  of  purchase  and  sale, 
right  of  purchaser  to  reject  and  return  article 
as  unsatisfactorv;  option  to  return;  analogous 
cases  of  chattel  mortgages;  promise  to  give 
reasonable  satisfaction  subject  to  Judgment  of 
Judicial  triers;  party  cannot  act  capriciously: 
must  act  in  good  faith;  implied  warranty  of 
fitness  for  purposes  intended;  submission  to 
arbitration;  question  submitted  to  decision  of 
umpire;  building  contract;  architect's  certifi- 
cate to  be  procured:  decision  of  engineer  final 
and  conclusive;  mistake  in  Judgment  not  re- 
viewable. 207 

Bight  of  rescission  of  contract  which  is  void 
because  made  on  Sunday.  779 

Relief  to  less  guilty  party  to  illegal  contract. 

118 

Whether  a  judgment  is  or  is  not  a  contract; 
impairment  oi  obligation  of  judgment.        611 


CORPORATIONS.  Bee  also  Aorictji/- 
TDKAL  Societies,!  ;  Attorney-General; 
Bills  and  Notes,  4;  Bonds;  Constitu- 
tional Law,  8-10,  18;  Contracts,  8; 
Evidence,  12;  Injunction,  1. 

FraAchise;  transfer  of. 

1.  A  corporation  created  by  statute  possesses 
no  rights  and  can  exercise  no  powers  which 
are  not  expressly  given  or  to  be  necessarily  im- 
plied.   Stockton  v.  Oentrai  R.  Co.  (N.  J.  Ch.) 

97 

2.  A  corporation  cannot  lease  or  dispose  of 
any  franchise  needful  in  the  performance  of 
its  obligations  to  the  state,  without  legislative 
consent.  Id. 

3.  So  long  as  any  stockholder  does  not  con- 
sent thereto,  a  corporation  cannot  sell  all  its 
properly  to  a  foreign  corporation  organized ' 
through  its  procurement,  with  a  majority  of 
nonresident  trustees,  for  the  express  purposes 
of  stepping  into  its  shoes,  taking  all  its  assets, 
and  carrying  on  business.  Peojple  v.  Ballard 
(N.  Y.)  787 

4.  A  domestic  corporation  cannot  be  reor- 
ganized under  the  laws  of  another  state  with- 
out process  of  lawful  dissolution.  Id, 

Amendment  of  charter. 

5.  The  reservation  of  legislative  power  to 
amend  or  repeal  a  charter,  whether  contained 
in  the  charter  or  in  the  State  Constitution  or  in 
general  laws,  is  not  repugnant  to  the  grant, 
but  is  a  constitutional  limitation  of  the  powers 
granted.     SiaU  v.  Brown  db  3.  Mfg.  Oo,  (R.  I.) 

856 

6.  A  statute  providing  for  weekly  payment 
of  the  employe's  of  all  corporations  other  than 
religious,  Uterary,  or  charitable,  is  to  be  re- 
garded as  an  amendment  of  the  Acts  of  incor- 
poration of  all  such  corporations,  under  the 
general  reservation  of  power  to  amend  or  re- 
peal. -W. 
Directors:  powers  and  liabilities. 

7.  A  unanimous  vote  of  the  directors  allow- 
ing the  president  of  the  corporation  to  draw 
flOO  per  month  in  addition  to  his  salary,  to  be 
used  "for  all  special  purposes"  in  connection 
with  sales  in  its  business,  will  not  be  assumed 
to  be  for  an  unlawful  purpose.  Clafk  ▼.  Am- 
erican Coal  Co,  (Iowa)  657 


886 
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8.  A  directoi's  vote  for  his  own  salary  will 
Dot  render  tbe  proceedings  void,  where  the  te- 
suU  would  hare  been  the  same  if  he  had  not 
voted.     Clark  ▼.  American  Coal  Co.  (Iowa)  557 

9.  The  majority  of  a  quorum  of  the  board  of 
directors  of  a  corporation  must  be  disinterested 
in  respect  to  the  matters  voted  upon .  Miner 
V.  Belle  Isle  lee  Co.  (Mich.)  412 

10.  A  ratification  of  his  own  act  by  a  major- 
ity stockholder  and  his  dummies,  who  consti- 
tute the  board  of  directors,  cannot  purge  it  of 
its  fraudulent  character.  Id, 

11.  Contracts  fixing  salaries  of  corporate 
oflScers  and  rentals  for  property  leased  from  its 
president  are  absolutely  void,  where  be  and 
those  who  are  merely  his  dummies  and  are  fur- 
nished by  him  with  stock  for  that  purpose  con- 
stitute a  board  of  directors.  Id. 

12.  Failure  by  directors  of  a  corporation  to 
file  the  annual  report  of  its  assets,  liabilities, 
etc.,  required  by  N.  Y.  Laws  1875,  chap.  611, 
g  18,  will  not  render  them  personnlly  liable  for 
a  contingent  liability  of  the  corporation  under 
an  executory  contract,  which  does  not  become 
an  existing  debt  until  a  iter  tbe  corporation  has 
expired  by  the  terms  of  its  articles  of  incorpo- 
ration.    Gold  V.  ayne  (N.  Y.)  767 

18.  A  statutory  provision  that  the  dissolu- 
tion of  a  corporation  shall  not  take  away  or 
impair  any  remedy  against  its  officers  for  any 
liability  incurred  previous  to  its  dissolution 
will  not  justify  a  personal  action  against  direct- 
ors who  have  faued  to  file  the  required  state- 
ment of  assets,  liabilities,  etc..  to  collect  a  con- 
tract debt  of  the  corporation  which  did  not 
mature  until  after  the  corporation  had  expired 
by  the  terms  of  its  incorporation.  Id. 

14.  The  filing  by  the  former  directors  of  a 
corporation,  of  an  annual  report  after  the  cor- 
poration has  expired  by  the  terms  of  its  incor- 
poration, will  not  as  matter  of  law  raise  any 
presumption  that  proceedings  have  been  taken 
for  extending  its  life.  Id. 

16.  No  relator  is  necessary  in  a  suit  by  the 
attorney-general  under  N.  Y.  Code  Civ.  Proc. 
§  1808,  to  remove  the  trustees  of  a  domestic 
corporation  and  compel  them  to  account  for 
its  property,  if  in  his  opinion  the  public  inter- 
ests require  that  such  action  should  be  brought. 
People  V.  Ballard  (N.  Y.)  737 

Stockholders. 

16.  Merel;^  participating  In  tbe  signing  and 
filing  of  articles  of  incorporation  will  not  ren- 
der a  person  liable  as  a  partner  for  liabilities 
contracted  by  one  of  his  associates  who  as- 
sumes to  transact  business  under  the  proposed 
corporate  name,  where  the  organization  is 
never  perfected  and  the  one  sought  to  be 
charged  has  not  participated  in  the  business 
or  held  himself  out  as  a  partner.  Ruifurford 
V.  HiU  (Or.)  649 

17.  The  failure  to  give  notice  of  a  meeting 
at  which  corporate  bonds  and  mortgage  are 
authorized  is  immaterial,  when  all  persons  hav- 
ing any  beneficial  interest  in  the  corporation 
as  stockholders  have  ratified  the  action,  with 
full  knowledge  of  the  facts.  NeUon  v.  Hub- 
bard  (Ala.)  375 

18.  The  issue  of  stock  to  a  certain  person  is 
not  ultra  tdree  and  void  and  incapable  of  rati- 
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fi cation  on  the  (rround  that  no  consideratfoo 
was  paid  therefor,  where  all  the  stock  was  is- 
s\ied  without  any  consideration  given  directly 
iherefor,  but  under  an  arrangement  by  wbirh 
the  other  stockholders  advanced  money,  for 
him  as  well  as  themselves,  to  purchase  mort- 
gage bonds  of  the  corporation,  and,  after  tbe^ 
were  reimbursed,  all  received  an  equal  inter- 
est in  the  stock.  Clark  v.  American  Goal  (a 
(Iowa)  557 

19.  A  contract  by  which  an  agent  gets  stock 
in  a  corporation  from  which  be  makes  pur- 
chases for  his  principal,  who  is  ignorantpf  tbe 
arrangement,  on  which  contract  tbe  existence 
of  the  corporation  depends,  is  not  so  ntterir 
void  as  to  be  incapable  of  ratification,  if  tkit 
is  necessary  to  give  it  life.  M, 

20.  The  legal  imputation  of  fraud  in  the  is- 
sue of  stock  in  a  coal  company  to  the  fiul 
agent  of  a  railroad  company  without  his  prio- 
cipal's  knowledge,  whereby  he  receives  both  dir- 
idends  on  tbe  stock  and  compensation  for  bit 
services  as  agent  in  buying  fuel  from  the  coal 
company,  will  not  make  his  stocky  or  tbe 
payment  of  dividends  to  him  thereon,  or  I'ue 
representation  of  the  stock  in  the  management 
and  control  of  the  company,  illegal  as  to  a  sub* 
sequent  purchaser  of  stock  in  the  same  com- 
pany,  where  all  the  members  of  the  coal 
company  knew  of  and  agreed  to  such  actloa, 
while  the  railroad  company  was  not  in  factd^ 
fraud ed  but  rather  benefited  by  its  agent's 
connection  with  the  coal  company.  Id. 

21.  A  bona  fide  purchaser  of  corporate  stork 
acquires  no  greater  equities  than  belonged  lo 
his  assignor.  Id. 

22.  No  discrimination  can  be  made  !«• 
tween  bona  fide  purchasers  of  the  stock  of  a 
corporation  or  company,  which  is  on  sale  in 
open  market,  as  to  the  light  to  perfect  their 
title  to  the  stock,  when  no  discretionary  power 
is  reserved  to  that  effect.  Rice  ▼.  Rocktfdier 
(N.  Y.)  237 

23.  Stockholders  who  combine  to  constitute 
themselves  a  majority  in  order  to  control  ibe 
corporation  as  they  see  fit  become  for  all  prac- 
tical purposes  the  corporation  itself,  and  assume 
the  trust  relation  occupied  by  the  corporation 
toward  its  stockholders.  Miner  v.  Belle  hi 
lee  Co.  (Mich.)  413 

24.  The  utmost  good  faith  toward  tbe  mi- 
nority stockholders  must  be  exercised  bj  ibe 
majority,  in  the  control  and  management  of 
the  property.  Id. 

25.  A  minority  stockholder  can  bring  s  suit 
in  equity  for  relief  without  showing  any  k- 
quest  to*  the  directors  or  refusal  by  the  corix> 
ration,  where  the  directors  are  themselves  me 
wrongdoers.  W- 

26.  An  accounting  at  the  suit  of  share- 
holders cannot  be  granted  on  tbe  ground  that 
the  affairs  of  a  corporation  are  directed  by  a 
controlling  stockholder  in  the  interest  of  so- 
other corporation  of  which  he  is  president,  aod 
that  all  the  ofilcers  and  directors  are  subject  to 
his  absolute  control  and  direction,  where  there 
is  nothing  to  show  fraud  in  the  maoagemeDt 
of  the  affairs  of  the  corporation,  or  even  that 
the  manner  of  conducting  its  business  has  not 
been  wise,  although  the  corporation  is  iz)«)^ 
vent  and  all  the  product  of  its  business  has  been 


purchased  by  the  oilier  company.     Wheeler  v. 
Pullman  Iron  db  S,  Co.  (111.)  818 

llissolntioii. 

27.  The  power  of  a  court  of  equity  on  good 
<»use  show  u,  to  dissolve  or  close  up  the  busi- 
ness of  any  corporation,  which  Is  conferred  by 
§  25  of  the  Illinois  statute  for  the  incorpora- 
tion of  companies  for  pecuniary  profit,  exists 
•only  as  a  portion  of  the  relief  provided  for  by 
ibat  section,  and  does  not  authorize  the  exer- 
■cise  of  such  power  except  for  causes  for  which 
I  he  state  might  procure  a  judgment  of  forfeit- 
tire  at  law.  JdL 

zS.  Courts  of  chancery  have  no  jurisdiction 
10  decree  the  dissolution  of  a  corporation,  in 
ihe  abeeoce  of  statutory  authority.  Id. 

But  see  next  case. 

29.  A  court  of  equity  can  wind  up  a  corpo- 
ration at  the  suit  of  a  mioority  stockholoer, 
i>nd  appoint  a  receiver  for  that  purpose,  with  an 
-order  for  an  accounting,  where  the  corpora- 
lion  has  utterly  failed  of  its  purpose  because  of 
fraudulent  mismanagement  and  misappropria- 
tion of  its  funds  in  the  interest  of  one  who 
•owns  a  majority  of  its  stock,  some  of  which  is 
nominally  held  by  directors  who  are  merely 
dummies  under  his  control.  Miner  v.  Belle 
Isle  lc€  Co.  (Mich.)  412 

80.  The  dissolution  of  a  corporation  works 
^n  abatement  of  suits  pending  against  it,  and 
presents  an  insuperable  imp^iment  to  the  in- 
-stituiion  of  new  suits  against  it,  unless  some 
<lear  statutory  provision  prevents  the  termi- 
nation of  its  existence  for  the  purposes  of  its 
organization  from  having  this  effect.  Neleon 
V.  Hnhbard  (Ala.)  875 

81.  The  continuation  of  the  existence  of 
'Corporations  "dissolved  bv  forfeiture  or  any 
other  cause,"  provided  for  by  Ala.  Ck)de, 
§  1890,  does  not  apply  to  corporations  dissolved 
by  the  voluntary  act  of  the  owners  of  three 
fourths  of  the  stock,  under  §§  1688-1889, 
which  supply  a  complete  scheme  or  system  of 
procedure  for  winding  up  its  affairs.  Id, 

82.  A  suit  to  foreclose  a  mortgage  cannot 
be  brought  as  an  independent  suit  against  a 

•corporation  after  a  decree  of  dissolution  under 
Ala.  Code,  §$  1688-1689,  but  a  claim  should 
'be  filed  in  the  dissolution  proceedings.      Id. 

83.  The  right  of  trustees  in  a  corporate 
mortgage  to  take  possession  and  control  of  the 
property  and  carry  on  the  business  for  which 
It  is  us^  is  a  property  right  or  interest  which 
•survives  the  voluntary  dissolution  of  the  cor- 
poration. Id. 

84.  Tbe  failure  of  a  person  nominated  by 
-the  majority  of  the  stockholders,  to  accept  and 
oualify  as  receiver  of  a  dissolved  corporation, 
coes  not  prevent  the  decree  from  terminating 
its  existence.  Id. 

NoTiEs  AND  Briefs. 

Corporations;  consolidation  of.  108 

Rights  of,  as  a  person,  under  the  14th 
Amendment.  866 

Liability  of  directors  for  failure  to  report. 

767 
Keceasity  of  relator  in  suit  aminst  by  attor- 
ney-general. T87 
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Fraud  in  issuance  of  stock.  658 

Rights  as  to  transfer  of  stock.  259 

Partnership  liabilitv  of  stockholders  in  case 
of  defective  or  illegal  incorporation;  corpora- 
tioDs  not  authorize  by  law;  effect  of  incor* 
poration  out  of  the  state;  fraudulent  cor- 
porations; corporations  de  facto;  defectively 
organized  companies;  the  contrary  decisions; 
statutory  as  distinguished  from  partnership  li- 
ability; intent  to  incorporate;  8ub6e<^uent  loss 
of  corporate  character;  partnership  tnier  aeae. 

649 
COSTS. 

1.  No  interest  or  costs  can  be  recovered  on 
a  judgment  for  the  amount  of  a  tender  which 
has  Men  renewed  in  court  with  a  proffer  of 
judgment,  according  to  the  South  Carolina 
practtee.  Wilcox  v.  Biehmond  dbD.B.Co.  (C. 
C.  App.  4th  C.)  804 

2.  An  extra  allowance  of  costs  may  be 
granted  in  the  discretion  of  the  court,  on  the 
denial  of  an  injunction  against  a  street-railway 
company  to  prevent  the  use  of  a  particular 
system  of  electric  propulsion  over  a  part  of  its 
road,  if  there  is  any  evidence  in  the  moving 
papers  tending  to  establish  the  value  of  such 
use.  Biideon  Biver  Tele/ph.  Oo,  v.  WaUrdiet 
Tump,  eft  B.  Go.  (N.  T.)  674 

COUNTIES. 

A  county  cannot  be  taxed  for  the  site  and 
construction  of  buildings  of  a  state  agricultural 
station,  to  secure  its  location  within  the  county, 
under  a  constitutional  provision  which  re- 
quires all  taxes  for  general  revenue  for  the  state 
to  be  levied  by  a  uniform  rule  upon  all  the 
taxable  property  within  the  state,  since  a  tax  for 
such  purpose  is  general  revenue  for  the  state, 
although  incidental  benefits  may  accrue  to 
propertv  in  die  county  by  reason  of  such  loca- 
tion.    Wa»9on  V.  Wayne  County  Comre.  (Ohio) 

795 
Notes  ahd  Briefs. 

County;  right  to  raise  tax  for  state  institu- 
tion. 795 

COURTS.    Bee  also  Appeal  Ain>  Ebbob, 
1;  CoNFLiGT  OF  Laws,  2. 

1.  The  fact  that  the  action  may  have  a  po- 
litical effect,  and  in  that  sense  effect  a  poUtical 
object,  does  not  make  the  questions  involved 
in  a  ffuit  to  declare  the  unconstitutionality  of 
an  apportionment  Act  political  instead  of  judi- 
cial.   SkiAe,  Lamb,  v.  Cunningham  (Wis.)  145 

2.  Discretion  vested  in  a  city  council  to  ex« 
tend  the  city  streets  across  a  railroad  right  of 
way  at  grade  or  upon  a  bridge  or  viaduct  will 
not  be  controlled  by  the  court  lUinois  C.  B, 
Co.  V.  Chicago  (111.)  580 

8.  A  wrong  decision  does  not  destroy  juris- 
diction.    Turner  v.  Conkey  (Ind.)  509 

4.  State  courts  have  jurisdiction  of  an  action 
of  trespass  quare  claueum  fregit  in  respect  to 
land  ceded  by  the  state  to  the  United  States  and 
leased  by  the  latter  to  a  private  person,  until 
Congress  has  made  new  regulations  touching 
the  administration  of  justice  in  civil  cases  aris- 
ing therein.    BwrreU  v.  Palmer  (N.  Y.)      720 

5.  The  fact  that  he  did  not  preside  at  the 
trial  or  hear  the  evidence  will  not  prevent  the 
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sacoessor  In  office  of  the  presiding  Judge  from 
granting  a  new  trial  on  the  ground  that  the 
verdict  is  against  the  weight  of  conflicting  evi- 
dence.   WS9on  v.  California  C.  R  Co.  (Cal. )  685 

6.  A  Jadge  is  disqualified  in  a  case  where  he 
has  previously  as  an  attorney  given  advice  to 
one  of  the  parties  as  to  the  legal  effect  of  an 
instrument,  the  effect  of  which  is  in  contro- 
versy in  the  suit.  Tampa  Street  B,  dk  P.  Co, 
V.  Tampa  Suburban  22.  Co.  (Fla.)  681 

7.  Advice  hy  an  attorney  that  a  party  has  a 
right  under  a  city  franchise  will  not  disqualify 
Buch  attorney  from  sitting  as  Judge  in  a  case 
suhsequentl^  brought  by  such  party,  in  which 
his  alleged  rights  are  not  based  on  a  city  fran- 
chise, but  entirely  on  state  legislation.        JcL 

8.  The  ground  of  disqualification  of  a  Judge 
need  not  be  shown  by  complainant's  bill,  if  an 
issue  either  of  law  or  fact  is  formed  bv  the 
pleadings  on  a  question  as  to  which  the  Judge 
has  been  the  counsel  of  either  party.  m. 

9.  A  defendant  cannot  disqualify  a  Judge  by 
alleging  matters  aa  to  which  the  Jud^  may 
have  advised  the  complainant,  and  which  are 
entirely  irrelevant  and  immaterial  to  the  case 
made  oy  the  bill.  Id. 

10.  A  Judge's  statement  in  transferring  a 
cause,  that  he  is  disqualified  by  reason  of  ad- 
vice as  attorney  upon  "certain  questions  in- 
volved in  the  suit,  is  not  sufficient  to  show 
disqualification,  where  the  specific  facts  stated 
do  not  support  the  conclusion.  Id. 

11.  Jurisdiction  does  not  attach  to  a  court  to 
which  a  cause  is  transferred  for  disqualifica- 
tion of  the  transferring  Judge,  if  Uie  facts 
stated  by  him  do  not  disqucdify  hiuL  Id. 

13.  A  Judge  is  not  disqualified  to  hold 
courts  in  counties  added  to  his  district  by  stat- 
ute, because  the  Act  provides  additional  com- 
pensation for  the  service.  WMte  v.  ffinton 
(Wyo.)  66 

18.  Wyo.  Act  Dec.  15,  1877,  creating  a  new 
Judicial  district  and  assigning  a  judge  thereto, 
did  not  displace  him  from  his  sphere,  in  excess 
of  the  legislative  power  under  the  grant  of 
Congress  giving  legislative  authority  on  all 
rightful  subjects  of  legislation,  and  explicitly 
authorizing  the  assignment  of  Judges  to  the 
several  Judicial  districts  in  such  manner  as 
each  legislative  assembly  deems  "proper  and 
convenient."  Id. 

14.  Federal  courts  on  questions  of  general 
commercial  law  exercise  tneir  own  Judgment 
independent  of  the  state  law,  but  give  weight 
to  the  decisions  of  the  courts  of  the  state  whose 
law  they  are  administering  where  the  question 
is  a  new  one  in  the  Federal  courts,  tarmers 
Nat.  Bank  v.  Button  Iffg.  Co.  (C.  C.  App. 
6th  C.)  595 

Notes  Ain>  BnisFa. 

Courts;  state  Jurisdiction  over  lands  of  the 
United  States  within  the  state.  720 

Power  to  review  apportionment.  158 

COVENANT. 

1.  Sewer  and  street-iCTading  assessments  are 
not  within  the  terms  ofa  covenant  in  a  minine 
lease  obligating  the  lessee  to  pay  "all  United 
States,  state,  and  local  taxes,  duties,  and  im- 
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po«»ts"  on  the  property.    Pett^xme  v.  8mUk 
(Pa.)  i» 

2.  An  agreement  for  a  party- wall,  expressly 
declared  to  be  a  covenant  running  wil^  the 
land  and  to  bind  the  "heirs  and  assigns"  of 
the  parties,  must  be  held  to  run  with  the  land. 
MoU  V.  Oppenheimer  (N.  Y.)  409 

8.  A  covenant  for  a  party-wall,  expressly 
made  to  run  with  the  land,  will  not  be  1^  in- 
valid for  lack  of  mutuality  because  it  appem 
to  have  been  executed  by  one  of  the  partis 
only,  who  la  defendant's  predecessor  in  title, 
where  it  recites  its  making  by  both,  and  there 
is  proof  that  a  wall  was  erected  by  the  other 
party  and  was  acquiesced  in,  and  that  convey- 
ances were  made  subject  to  the  agreement 

Id. 

4.  Failure  to  refer  in  a  deed  to  a  covenoot 
binding  a  grantor  to  pay  part  of  the  coat  of  a 
party- wall  on  which  he  has  commenced  to 
erect  a  building  will  not  relieve  the  grantee 
from  liability.  Id. 

Notes  Am)  BRiKFfl. 

Covenants;  running  with  land.  410 

Assessment  as  a  tax«  42$ 

CREDITORS*  Bllili. 

1.  The  consolidation  of  two  creditors'  bills  is 
proper  where  each  is  seeking  to  obtain  a  first 
lien  on  the  properly  of  the  same  Jodgmeol 
debtor,  the  one  filing  the  second  bill  relyioe  for 
success  upon  lack  of  good  faith  in  the  former 
bill  and  tbe  Judgment  on  which  it  was  found- 
ed; and  it  is  immaterial  that  tbe  parties  de- 
fendant to  the  two  bills  are  not  identical,  beior 
the  Judgment  debtor  only  in  the  first  bill,  and 
such  debtor  and  the  rival  claimant  in  the  sec- 
ond. BusseU  V.  Chicago  Tnut  d  8av.  Baitk 
(111.)  845 

2.  The  seizure  by  the  court  of  the  debtor's 
property  and  tbe  appointment  of  a  receiver 
for  It  in  a  Judgment  creditor's  suit  presents  no 
obstacle  to  tbe  obtsining  of  liens  upon  such 

groperty  by  other  creditors  who  file  similar 
ills,  fiy  filing  such  bills,  creditors  will  ob- 
tain priority  over  those  whose  claims  have  not 
been  reduced  to  judgment,  and  among  I  hem- 
selves  in  the  order  of  the  filing  of  their  respec- 
tive bills.  Id. 

8.  A  decree  granting  the  relief  asked  In  a^ 
judgment  creditor's  bill,  by  establishing  a  lien 
m  his  favor  on  the  assets  in  the  hands  of  a  re- 
ceiver, cannot  be  sustained  in  the  absence  of 
evidence  showing  the  issuance  of  an  execution 
and  its  return  unsatisfied;  and  absence  of  such 
proof  is  not  remedied  by  the  fact  that  the  bill 
was  consolidated  with  that  of  another  creditor 
who  furnished  such  proof  in  reference  to  Lis 
claim. 

Notes  akd  Briefs. 

Creditors'  bills;  priority  as  to  proceeds  of;  ef- 
fect of  judgments  as  liens;  the  contrary  rule; 
particular  cases;  bill  for  all  similarly  situated; 
creditors  at  large.  845^ 

CRIMINAL  LAW. 

A  crime  is  infamous  within  the  meaning  of 
a  constitutional  provision  that  no  person  shsl^ 
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hp  held  to  r.nr.\7CT  for  sucli  crimes  unless  on 
preaeotment  of  a  grand  jury,  if  Qoovictioii 
TV  ill  result  io  an  im prison ment  for  at  least  a 

Sear,  which  may  in  the  discretion  of  the  court 
e  in  the  state  prison.    Be  Butler  Qde,)      764 

KOTES  AND  BbIEFS. 

See  also  Afpbal  and  Ebrob. 

Criminal  law:  what  is  an  infamous  crime 
within  constitutional  provision  requiring  pre- 
sentment by  a  grand  Jury.  764 

CROPS.    See  Contracts,  7;  Embleiients, 
Notes  and  Briefs. 

CUSTOM.    See  Evidence,  48. 

DAKAOES.    See  also  Action  or  Suit,  1. 

1.  Damages  on  account  of  mental  pain  and 
sufTering  from  failure  to  deliver  a  telegram  in 
due  time  cannot  be  recovered  by  the  person  ad- 
dressed, who  is  thereby  informed  of  the  des- 
perate illness  of  his  brother  and  requested  to 
come,  although  the  delay  makes  it  impossible 
for  him  to  reach  his  brother  before  death  oc- 
curred. Chapman  v.  Western  IT.  Tdeg,  Go. 
(Ga.)  480 

2.  The  net  earnings,  health,  and  habits  of  a 
man  may  be  considered  as  factors  in  making 
an  estimate  of  the  damages  for  his  death. 
BlaektoeU  v.  Moorman  (N.  C.)  729 

8.  Recovery  for  the  pecuniary  loss  only 
can  be  had  m  an  action  for  the  death  of  a 
relative.    Morgan  v.  tiouthtm  P.  Co.  (Cal.)  71 

4.  A  verdict  for  $1,000  is  not  excessive  in  fa- 
vor of  a  colored  man  against  a  railroad  com- 
pany, where  drunken  passengers  made  him 
dance  and  sins  and  subjected  him  to  many  in* 
dignities,  while  the  cououctor  refused  to  inter- 
fere.   Richmtmd  d  D.  B.  Go.  v.  Jefferion{Qn, ) 

571 

5.  The  cost  of  restoring  land  to  its  former 
condition  is  the  proper  measure  of  damages  for 
injury  thereto,  when  this  is  less  than  the  dim- 
inution in  the  market  value  of  the  whole  prop- 
erty by  reason  of  the  injury;  but  if  the  cost  of 
restonng  is  more  than  the  diminution,  the  lat- 
ter is  generally  the  true  measure  of  damages. 
Uartsfiom  v.  Chaddoek  (N.  T.)  426 

6.  Only  nominal  damages  can  be  given  on 
the  condemnation  of  an  essement  for  a  village 
street,  where  the  strip  taken  is  already  subject 
TO  a  private  easement  of  grantees  who  are  enti- 
tled to  have  it  kept  open  for  public  use,  by 
virtue  of  deeds  of  lands  abutting  thereon 
"Which  refer  to  it  as  a  street.    Be  OlMkn  (K.  T.) 

640 

7.  "General  benefits"  cannot  be  considered 
in  delerminintr  just  compensation  for  taking  a 
portion  of  a  tract  of  land  for  public  use,  be- 
cause they  are  to  arise,  if  at  all,  in  the  indefi- 
nite future,  and  are  so  uncertain  as  to  be  inca- 
pable of  present  estimation.  State^  Mangles^ 
V.  Hudson  Gaunty  Bd,  of  Ghoeen  Freelioiders 
(N-  J.  Sup.)  785 

8.  "The  benefits  that  will  result  from  such 
road,"  within  the  meaning  of  a  statutory  pro- 
vision as  to  considering  the  benefits  in  estimat- 
ing damages  for  a  portion  of  land  taken  for  a 
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road,  mean  the  benefits  resulting  when  the 
road  is  laid  out,  and  not  after  it  is  improved. 

Id. 

9.  Just  compensation  for  taking  part  of  ao 
entire  tract  of  land  for  public  use  cannot  be  as- 
certained without  considering  the  damage  done- 
to  the  residue  by  the  separation  and  benefit 
immediately  accniing  tiiereto.  Id. 

10.  The  erection  of  abutments  on  a  railroad 
companv's  own  property,  to  carry  its  tracks- 
diagonally  across  the  intersection  of  two  streets 
at  an  elevation  of  28  feet,  is  not  a  proper  ele- 
ment of  damages  to  be  allowed  to  the  owner  of 
a  corner  lot  so  situated  that  a  building  thereon 
must  necessarily  face  them.  Jonee  v.  Erie  db 
W.  V.  B.  Go.  (Pa.)  758^ 

11.  The  -exclusion  of  li^ht  and  air  from 
abutting  property,  and  its  diminution  in  value, 
because  of  tne  erection  of  a  bridge  to  carry 
railroad  tracks  diagonally  across  a  street  are 
proper  elements  to  be  considered  in  assessing 
the  damages  to  be  paid  to  its  owner.  Id, 

12.  Comparison  of  the  value  of  the  property 
before  and  after  the  road  was  built  is  not  the 
proper  method  of  fizine  the  amount  to  be- 
awarded  to  an  abutting  landowner  in  case  » 
bridge  is  erected  to  carry  railroad  tracks  diag- 
onally across  a  street.  Id. 

18.  The  measure  of  damages  for  property 
destroved  by  negligence  is,  in  the  absence  of 
willfulness  or  malice,  the  value  of  the  proper- 
ty at  the  time  of  the  destruction,  with  interest. 
JackeonviUe,  T,  A  K.  W.  B.  Co.  v.  Peninsular 
Land,  T.  <ft  ^fg.  Go.  (Pla.)  83- 

Notes  and  Briefs. 

Damages;  measure  of  recovery  for  death 
caused  bv  negligence;  aggravation  of  existing 
disease  allowed  for  in  dama^;  pecuniary  loss 
only  recoverable;  pain  and  suffering;  exem- 
plary and  punitive  damages  not  recoverable; 
state  statutes  construed:  contributive  causes  of 
death:  action  for  death  of  relative;  of  husbknd; 
of  wire;  of  cousin;  action  b^  parent  for  death 
of  child;  contributory  negligence  of  parent; 
contributory  negligence  of  child  not  bar  to  re- 
covery; question  of  fact  for  lury;  negligence- 
of  parent  not  imputed  to  chilci;  loss  of  services 
of  child.  71 

Cost  of  restoration  as  measure  of  damages 
for  injuries  to  real  property.  426« 

For  mental  suffering.  805 

DAMS.    See  also  Taxes,  8. 

1.  No  right  to  water* power  created  by  ele- 
vating the  dam,  beyond  his  proportionate- 
share,  remains  in  the  owner  of  a  dam  who  after 
reserving  a  certain  number  of  square  inches 
of  water^  sells  the  remaining  capacity  of  the 
dam,  although  his  conveyances  are  of  a  certain 
number  of  inches  at  the  tSen  height  of  the  dam, 
"or  water  suflScient  under  any  other  head  to- 
produce  the  same  power,"  where  he  exacts 
covenants  from  the  grantees  for  the  mainte- 
nance of  the  dam,  and  the  additional  height  is 
added  by  proportionate  sssessments  upon  all 
the  water  rights.  JaneeviUe  Cotton  Mills  v. 
Ford  (Wis.)  664 

2.  A  railroad  company  is  not  relieved  fron^ 
liability  for  a  dam  on  its  right  of  way,  whicbt 
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amounts  to  a  nutence  and  which  it  uses  and 
keeps  in  repair,  by  reason  of  the  fact  that  it 
was  built  by  county  authorities  under  an  Act 
of  the  Legislature,  but  with  the  railroad  com- 
pany's knowledge  and  consent.  Payne  y.  Kan- 
sas City,  8t,  /.  d  O.B.  R  Go.  (Mo.)  628 

8.  A  dam  to  protect  land,  built  by  authority 
of  the  Legislature  in  the  former  bed  of  a  river 
which  now  serves  only  as  a  wasteway  during 
high  waters,  the  new  channel  untouched  by 
the  dam  being  at  the  time  a  good  and  sufficient 
outlet  at  all  ordinary  high  stages  of  water, — ^is 
a  lawful  public  improvement.  Id, 

4.  The  fact  that  water  above  a  bridge  was 
two  feet  higher  than  it  was  below  it,  and  flowed 
under  the  bridge  with  great  force,  but  stood 
several  feet  deep  below  the  bridge,  does  not 
show  that  a  dam  below  the  bridge  did  not  aid 
the  backing  up  of  the  water  above  the  bridge. 

Id* 

DANGEROUS  AGENCIES.     See  ahK) 
Nbgligeitcb,  8,  9. 

NOTBS  AUD  BbIEFB. 

Dangerous  agencies;  what  are.  726 

BATS.    See  Tdcb,  Notes  and  Bbief& 

DEATH.    See  Damaqes,  2,  8,  Notbb  and 
BmBFe. 

DEDICATION. 

1.  Failing  to  indicate  the  width  of  a  road 
shown  upon  a  recorded  plat  with  reference  to 
which  lots  are  sold  does  not  invalidate  the 
dedication,  but  such  width  will  be  determined. 
In  the  absence  of  a  statutory  rule,  bv  the  char- 
acter or  extent  of  the  user  by  the  public. 
Western  R  nf  Ala,  v.  Alabama  &.  T.  B.  Co. 
(Ala.)  474 

2.  The  question  of  a  dedication  of  land  for 
street  purposes  cannot  be  raised  by  a  village  in 
proceediDgs  to  condemn  an  easement  over  it 
for  a  village  street,  as  the  village  concedes 
the  owner's  right  when  it  institutes  a  proceed- 
ing to  take  it  away.    Be  Okan  (N.  Y.)         640 

DEED.   See  also  Easements,  1:  Highwatb, 

4. 

1.  A  life  estate  to  a  certain  person,  with  re- 
mainder to  bis  children,  is  conveyed  by  a  deed 
tn  which  the  premises  declare  that  the  grantor 
does  "hereby  grant,  sell,  and  convey"  unto 
such  person,  while  the  habendum  clause  is  to 
have  and  to  hold  unto  him  **  for  and  during 
the  term  of  his  natural  life,  and  at  his  decease 
the  same  shall  descend  in  equal  shares  to  his 
children."    Bupert  v.  Penner  (Neb.)  824 

2.  Effect  must  be  given  both  to  the  granting 
clause  and  the  habendum  of  a  deed  when  it 
can  be  done  by  a  reasonable  interpretation, 
under  a  statute  which  makes  it  the  duty  of  the 
<x>urt  to  carry  into  effect  the  true  intent  of  the 
parties  so  far  as  it  can  be  collected  from  the  in- 
strument and  as  it  is  consistent  with  the  rules 
of  law-  Id. 

8.  Real  estate  is  sufficiently  described  in  a 
conveyance  by  reference  for  identification  to 
another  deed  specifically  mentioned  thersin 
which  accurately  describes  it  Id. 
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4.  The  undivided  half  of  the  premises  ooiy 
will  be  held  to  have  been  conv^ed  by  a  deed 
the  original  of  which  is  lost  and  the  produced 
copy  of  which  describes  a  parcel  with  metes 
and  bounds,  beginning  "undivided  half  of  one 
and  also  one  otner  parcel  of  land,"  etc,  and 
the  evidence  shows  that  the  words  "undivided 
half  of  were  underlined.  SubibardY.  OreeUy 
(Me.)  Sli 

DEFINITIONS.  See  also  Cbdcinal  Law; 
Proximate  Cause,  1;  Pubuc  Ivpbots- 
MENTB,  5;  Waters,  6;  Wills,  8-5. 

Notes  aub  Brlefs. 


Definition;  issue. 

DEPOSITIONS. 

1.  An  examination  of  an  adverse  party  by 
interrogatories,  under  the  Florida  Practice 
Act  of  Feb.  8,  1»61  (McClel.  Dig.  pp.  516. 
517,  §§  18-21),  is,  like  a  bUl  of  disooveiy  in 
equity  in  aid  of  an  action  at  law,  limitra  to 
the  support  of  the  case  or  defense  of  the  party 
propounding  the  interrogatories,  and  cannot 
extend  to  the  whole  case.  JackaonviUe^  T.  <ft 
K.  W.  B.  Ch.  V.  Peninsular  Land,  T.  S  Mfy. 
Oo.  (Fla.)  S3 

2.  The  provisions  of  the  Florida  Practice 
Act  of  Feb.  8, 1861,  allowing  interrogatories 
to  be  propounded  to  the  adverse  party  in  ac- 
tions at  law,  are  not  repealed  by  the  Act  of 
Feb.  4, 1874,  removing  the  oommon-law  disa- 
bility of  a  party  to  testify.  idL 

8.  An  objection  that  an  officer  of  a  corpo- 
ration whose  answers  to  interrogatories  are 
offered  in  evidence  against  It  is  not  of  suffi- 
cient grade  to  answer  is  properly  ovennled 
when  not  made  until  the  trial  and  unsupported 
by  evidence.  Id» 

DEPOSIT  SLIP.    Bee  Banks,  7. 
DEPOSIT  TICKETS. 

KOTBB  AVD  BrIRFS. 

Given  by  bank.  680 

DEPUTIES.     See  Writ  abd  Procesb,  2. 

DISCOUNT.    8ee  Ubxtrt,  1. 

DIVORCE.     See  Husband  and  Wife,  1, 
4,  5,  KoTEB  AND  Briefs. 

DOGS.     See   Animals,    2-^,    Notbb  and 
Briefb;  Evidrncb,  89. 

DOMICIL.    See  Limitation  of  Aotionb. 

DOWER.     See   Estoffbl,  8;  Trial.  10; 
Wills,  6,  7,  Notes  and  Briefb. 

DUE   PROCESS.     See  Constitutional 
Law,  1. 

DURESS. 

A  threat  by  a  bank  to  institnte  attachment 
proceeding  to  collect  a  note  not  yet  due,  uo- 
less  secunty  is  given,  in  consequenoe  of  which 
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tfiit  mnT^er  or  tde  note  authorizes  its  satisfac- 

CioD  out  of  bis  deposit  account,  is  not  such  du- 
as  will  eDlille  the  maker  to  damages  in 
of  the  bank's  refuml  to  apply  the  same 

money  in  sutij&faction  of  bis  outstanaiog  check. 

Jfiaek  ▼.  ^'ational  Bank  of  Commerce  (Utah) 

688 

JOTN AMITE.    See  Mastbb  ahd  Sbbyamt, 
C,  9;  Trial,  6. 

ZSASEMENTS. 

1.  An  exception  in  a  deed  may  operate  to 
preserve  a  permanent  easement  to  the  grantor, 
"wiibout  the  use  of  words  of  limitation.  Chap- 
peU  V.  New  York,  N.  H.  iSi  E.  B.  Co.  (Conn.) 

420 

2.  Wbether  an  casement  retained  by  the 
grantor  is  intended  to  be  permanent  or  person- 
al is,  when  tlie  Inuguage  employed  is  ambigu- 
ous, to  lie  determined  by  the  intent  of  the  par- 
lies  as  gatliered  from  the  language  employed, 
read  in  the  light  of  surrounding  circumstances. 

2d, 

8.  A  reservation  in  a  deed  granting  a  right 
of  way  for  railroad  tracks,  oftbe  privilege  of 
crossing  and  recrossing  and  maintaining  wa- 
ter-pipes over  it,  will  preserve  a  permanent 
casement  to  the  grantor,  where  the  strip  grant- 
•ed  is  so  situated  as  to  shut  off  all  access  to  the 
^p^n tor's  valuable  wharves,  in  such  manner 
that  witbout  the  reservutiona  wavof  necessity 
would  exist,  and  the  reservation  is  in  effect  an 
exception  of  an  already  existing  right.         Id, 

XIiECTION  DISTRICTS. 

1.  An  apportionment  of  election  districts 
must  be  based  upon  the  prior  census  or  enu- 
meration, under  the  Wisconsin  Constitution 
providing  that  it  shall  be  made  the  first  session 
«ftersuch  enumeration.  Sate,  Lamb,  v.  Ct/n- 
ningham  (Wis.)  145 

8.  The  constitutional  requirement  that  as- 
sembly districts  must  be  as  nearly  egual  in 
population  as  other  constitutional  provisions 
will  permit  is  just  as  applicable  to  two  or  more 
assembly  districts  in  a  single  county  as  to  an 
uisembly  district  compost  of  two  or  more 
counties.  Id, 

8.  The  inequality  of  representation  under 
iformer  apportionment  Acts  is  irrelevani  and 
immaterial  in  considering  the  constitutionality 
of  an  apportionment  Act,  unless  the  language 
of  the  Constitution  securing  such  equality  is 
jimbiguous  and  doubtful  and  a  long- con  tinned 
Ir^lative  construction  has  been  given  to  it. 

Id. 

4  Any  number  of  legislative  violations  of 
plain  and  unambiguous  constitutional  provi- 
sdons  regarding  the  apportionment  of  election 
4listricts  cannot  be  regarded  as  abrogating  such 
■provisions.  Id. 

6.  The  wealth  and  the  nature  and  character 
of  the  population  and  the  business  interests  of 
ibe  districts  cannot  Justify  a  disregard  of  the 
<x>n8t]tutional  standards  of  population  in  ap- 
portioning election  districts.  Id. 

8.  Ad  inequality  of  election  districts  so 
^reat  that  one  assembly  district  has  three  times 
the  population  of  another,  and  one  senate  dis- 
trict has  more  than  double  that  of  juiother, 
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while  these  inequalities  are  in  some  cases  mad« 
at  the  expense  of  compactness,  one  district 
being  entirely  surrounded  by  another,  makes 
an  apportionment  Act  void  under  a  Constitu- 
tion requiring  the  dintricts  to  be  apportioned 
''according  to  the  number  of  inhabitants  and 
in  as  compact  form  as  practicable,  where  these 
inequalities  are  not  made  necc^^sary  by  anv 
other  provisions  of  the  Constitution.  id;. 

Notes  and  Bkief& 

Election  districts:  validity  of  apportionment. 

169 

ELECTRICITY.    See  also  Street  Raiit 
WATS,  1-3. 

A  telephone  company  which  has  obtained  a 
franchise  to  use  a  street,  upon  the  express  con* 
dition  that  it  shall  not  obstruct  or  interfere 
with  the  enjoyment  of  the  franchises  of  a 
street-railway  company,  cannot  have  uu  injunc- 
tion against  the  use  of  the  single  trolley  pro- 
pulsion by  the  street-car  company,  although 
the  electricity  thereby  discharged  into  &e 
ground  interferes  with  the  operation  of  \h% 
telephone  line,  where  this  could  be  avoided 
only  by  a  complete  change  of  the  street-rail- 
way system  and  tbe  use  of  motors  which  are 
more  expensive,  more  dangerous,  and  less 
useful  and  efQnient.  Evdeon  River  Teleph.  Go, 
V.  Watenliet  Tump,  d  B.  Co.  (N.  Y.)       674 

Notes  aud  Bkiefb. 

Electricity;  right  to  use  for  street  railway  to 
injury  of  telephone.  674 

ELECTRIC  RAILROADS.   See  Street 
Railwatb,  4. 

ELEVATORS.    See  Neolioenge,  11-18. 

EMBLEMENTS. 

1.  A  crop  of  wheat  sown  after  Judgment 
in  foreclosure,  by  a  tenant  who  rentM  tbe 
land  pendinff  suit  to  foreclose,  and  which  is 
not  ready  to  harvest  until  after  foreclosure  sale 
and  sheriff's  deed,  belongs  to  the  purchaser  at 
such  sale  as  against  the  tenant.  Goodwin  v. 
8mith  (Kan.)  284 

2.  One  who  buys  a  fully  matured  crop  stand- 
ing on  mortgaged  premises  from  the  mort- 
gagor before  commencement  of  foreclosure 
proceedings,  although  after  default  on  the 
mortgage,  obtains  a  good  title  as  against  tbe 
receiver  on  foreclosure.  Caldwell  v.  AUop 
(Kan.)  782 

NoTBB  Ain>  Bbiefs. 


Emblements;  title  to. 
Right  to,  on  foreclosure. 


284 
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EMINENT  DOMAIN.  See  also  Dam- 
ages, 6-12;  Dedication,  2;  Railboadb, 
15. 

1.  The  Legislature  may  constitutionally  pro- 
vide that  the  public  in  taking  land  for  high- 
ways may  take  the  buildings  absolutely,  or 
may  take  no  interest  whatever  in  them.  e^<Ue^ 
Manglee,  v.  Eudeon  County  Bd,ofCha»en Free- 
holders  (N.  J.  Sup.)  785 

2.  The  exception  in  the  New  Jersery  Consti- 
tution from  the  provision  against  taking  pri- 
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yate  proper^  tor  puolic  use  witbont  just  com- 
penaatlon,  of  all  land  taken  for  public  bi^bways 
"aa  beretofore  until  tbe  Leffislature  abali  direct 
compensation  to  be  made,  must  be  construed 
in  connection  witb  tbe  practice  of  tbe  state 
continued  from  1716  until  after  tbe  adoption 
of  tbe  Constitution  in  1844,  not  to  lay  out 
roads  more  tban  4  rods  wide;  and  the  le^sla- 
tiye  power  to  take  lands  for  highways  without 
compensation  is  limited,  accordingly,  to  bleb- 
ways  not  more  tban  4  rods  wide.  State,  Man- 
gles v.  Hudson  County  Bd.  of  Chasm  Frsehold- 
ers  (N.  J.  Sup.)  785 

8.  Tbe  lack  ot  any  constitutional  provision 
against  taking  property  for  public  use  without 
just  compensation  does  not  prevent  a  railroad 
company  from  becoming  liable  for  consequen- 
tial damages  to  property  incidentally  injured 
by  the  construction  of  its  road  under  legisla- 
tive authority, — as  in  case  of  the  diversion  of 
surface  water  to  tbe  injury  of  a  neighboring 
proprietor.  Statan  ▼.  NarfoUc  AC.&Oo.  (N. 
C.)  888 

4.  Mere  exposure  to  noise,  smoke,  dust,  and 
tbe  danger  oi  horses  becoming  frightened  by- 
moving  trains,  in  consequence  of  tbe  construc- 
tion of  a  railroad,  is  not  an  actionable  injury. 
Jones  V.  Brie  itW.V.R,  Co.  (Pa.)  758 

5.  No  actionable  interference  witb  access  to 
abutting  property  exists  in  case  railroad  tracks 
are  earned  diagonally  across  a  street  upon  a 
bridge  28  feet  above  tbe  surface,  although  the 
convenient  approach  to  the  property  with 
horses  may  be  interfered  witb  because  of  their 
liability  to  fright.  Id. 

6.  A  steam  railway  cannot  be  constructed 
along  a  public  highway,  in  tbe  absence  of  com- 
pensation to  abutting  owners,  where  they  own 
tbe  fee  in  tbe  street  Western  IL  of  Aln,  v. 
Alabama  G,  2.  R.  Co.  (Ala.)  474 

7.  A  railway  company  owning  land  abutting 
on  a  highway,  including  the  fee  (herein,  is  en- 
titled to  protection  from  the  imposition  of  ad- 
ditional burdens  upon  the  road  beyond  those 
incident  to  its  use  as  a  highway.  Id, 

8.  A  judgment  in  a  proceeding  instituted 
under  authority  of  a  statute  giving  city  coun- 
cils tbe  power  to  extend  streets  over  railroad 
tracks  can  clothe  the  dty  witb  nothing  more 
than  an  easement  or  right  to  pass  over  tbe 
tracks.  No  risht  to  the  fee  or  to  tbe  exclusive 
use  of  the  land  can  be  awarded.  Illinois  C, 
R,  Co.  V.  ClUcago  (111.)  580 

9.  Provision  for  the  acquirement  of  an  ease- 
ment only,  and  not  for  any  ownership  in  the 
fee,  is  made  by  an  ordinance  passed  under  au- 
thority of  a  statute  giving  city  councils  the 
power  to  extend  streets  over  "any  railroad 
track,  right  of  way,  or  land  of  any  railroad 
company/'  which  ordinance  provides  for  tbe 
extension  of  a  street  across  the  right  of  way. 
"and  for  the  condemnation  of  railroad  proper- 
ty" for  the  purpose  thereof.  Id. 

10.  The  construction  by  a  railroad  company, 
under  proper  authority,  of  a  bridge  to  carry  its 
tracks  diagonally  across  the  intersection  of  two 
streets,  covering  land  tbe  fee  of  which  is  in  the 
owner  of  a  corner  lot,  imposes  an  additional 
burden  upon  his  property,  for  which  he  is  en- 
titled to  damages.  Jonu  v.  Erie  db  W.  V,  R. 
Go.  (Pa.)  758 
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Notes  AND  Bbisf& 

Eminent  domain;  what  use  of  a  street  or 
highway  constitutes  an  additional  burden;  street 
railways;  tbe  New  York  rule;  sewers  uul 
drains;  water  and  gas  pipes;  markets;  miscel- 
laneous cases.  474 

EQUITY. 

1.  Equity  looks  at  tbe  substance,  and  win 
disregard  names  and  penetrate  disguises  of 
form,  to  discover  and  deal  with  it.  Stockton  v. 
Central  R.  Co.  (N.  J.  Ch .)  97 

2.  Material  misrepresentations  in  tbe  use  of 
a  trademark  or  lat>el  will  defeat  the  right  of 
the  owner  to  relief  in  equity  against  an  in&inj^ 
ment  or  imitation  by  others. "  Prince  Mfg.  C». 
V.  FHw^s  MetaUie  Biini  Co.  (N.  T.)         1» 

8.  An  implied  representation  by  tbe  uns 
on  a  label  of  the  words  '*  Prince's  Metallic 
Paint,"  that  the  product  was  from  tbe  Prinoa 
mine,  has  the  same  effect  on  the  owner's  stand- 
ing in  equity,  if  this  representation  is  untrue, 
as  if  it  was  printed  in  express  words  on  tbe 
face  of  the  label.  M 

4.  Tbe  fact  that  an  article  sold  by  the 
owner  under  a  trademark  which  misrepresents 
it  is  as  good  as  that  described  by  tbe  trademark 
does  not  relieve  him  from  tbe  effect  of  his  mis- 
representation to  defeat  his  rights  to  relief  in 
equity  against  infringement  or  imitation  of  bis 
trademark  by  others.  Id. 

NoTBs  AND  Briefs. 

Eouity;  denial  of  equitable  aid  for  deception 
and  iraud.  1^ 

ESCROW. 

A  bona  fide  purchaser  from  the  grantee  ia 
an  escrow  who  has  wrongfully  obtained  the 
deed  and  placed  it  on  record  obtains  a  good 
title  as  against  the  one  executing  the  escrow 
and  bis  subsequent  grantees,  at  least  after  the 
deed  has  remained  on  record  for  a  long  time 
without  being  questioned.  Hubbard  v.  UrecUf 
(Me.)  511 

Notes  akd  Briefs. 

Escrow;  effect  of  delivery  in  escrow  as  to 
bona  fide  purchaser  from  grantee  who  hst 
wrongfully  obtained  and  recorded  tbe  deed. 

511 

ESTOPPEL. 

1.  Where  a  shipper  enters  into  an  agreement 
with  a  carrier  as  to  tbe  value  of  the  property 
shipped,  and  receives  the  benefit  of  low  rales 
by  reason  of  placing  a  low  valuation  upon  the 
property,  he  is  estopped  from  claiming  or  re- 
covering another  and  higher  valuation  after 
the  loss  occurs,  although  said  loss  may  be  tbe 
result  of  negligence  on  the  part  of  the  carrier, 
provided  the  same  is  not  gross,  wanton,  or 
willful.  Zoueh  V.  Chesapeake  dO.  R.Co.  (W. 
Va.)  11^ 

2.  A  letter  by  an  attorney  stating  that  bis 
client  is  not  disposed  to  file  a  new  bill  for  tbe 
infringement  of  a  trademark  so  long  as  the  use 
by  the  other  party  continues  as  at  present,  si* 
though  stating  that  be  has  advised  bis  client 
that  this. constitutes  a  violation  of  bis  rights. 
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4oe8  DOt  coDstitiiie  an  estoppel,  where  it  is 
written  without  any  consideration  and  did  not 
cnislead  the  other  party.  Le  Page  O0.  ▼.  Buaia 
Cement  Co,  (C.  C.  App.  Ist  C.)  854 

8.  A  widow  is  estopped,  by  accepting  a  de- 
Tise  under  her  father's  will,  from  claiming 
■dower  in  land  devised  by  him  to  another  per- 
son, on  the  ground  that  his  purchase  thereof 
while  administrator  of  her  husband's  estate 
was  void  as  against  public  policy.  Zimmer- 
tRan  ▼.  Lebo  (Pa.)  586 

EVIDENCE. 

Judicial  notice. 

1.  A  state  court  will  take  Judicial  notice  of 
An  Act  of  Congress.  Bennery,  Atlantic Dredg- 
ing  Co.  (N.  T.)  220 

2.  Judicial  notice  will  be  taken  of  the  long, 
notorious,  and  universal  usage  of  banks  whicii 
treats  a  deposit  in  a  bank  of  a  check  in  another 
bank  as  a  bailment,  and  not  as  creating  the  re- 
lation of  debtor  and  creditor  which  will  give 
the  depositor  the  ri^ht  to  check  against  the  de- 
"posM  before  collection  of  the  chec&  deposited. 
^Beal  Y.  Somerville  (0.  C.  App.  1st  G.)         291 

Preflomptions;  burden  of  pr«>ofl 

3.  Identity  of  the  name  of  a  grantor  or 
grantee  is  prima  fade  evidence  of  raentity  of 
the  person.     Rupert  v.  Penner  (Neb.)         824 

4.  A  deed  signed  by  "Arch  T.  Finn"  suffl- 
eiently  shows  that  the  signer  is  the  party  named 
as  the  grantor,  where  he  is  describra  in  the 
body  of  the  deed  and  in  the  certificate  of  ac- 
knowledgment as  "Archibald  T.  Finn,"  and 
the  certificate  declares  that  he  is  known  to  the 
officer  to  be  the  party  whose  named  is  affixed 
to  the  instrument  and  who  executed  it.        Id, 

5.  The  burden  is  upon  one  who,  being  an 
adult,  seeks  to  avoid  the  consequences  of  his 
own  conduct  and  to  charge  another  with  lia- 
bility for  a  result  to  which  such  conduct  con- 
tributed, to  show  that  he  was  not  responsible 
for  his  own  acts  and  thnt  the  other  person  was 
charged  with  the  duty  of  dealing  with  him  ac- 
cordingly.    Worthington  v.  Mencer  (Ala.)    407 

6.  The  burden  of  proof  upon  the  question  of 
the  mental  capacity  of  a  testatrix  rests  with 
the  proponent  throughout  the  case.  Prentie  v. 
BaU$  (Mich.)  494 

7.  The  law  presumes  that  all  men  are  sane, 
and  in  the  absence  of  evidence  indicating  a 
contraiT  state  of  mind  both  court  and  jury  are 
lustitied  in  acting  upon  this  presumption,  even 
In  a  criminal  case.    Armstrong  v.  JStctte  (FJa.) 

484 

8.  Where  insanity  of  a  permanent  type,  or  of 
a  continuing  nature,  or  possessed  of  the  char- 
acteristics of  an  habitual  or  confirmed  disorder 
of  the  mhid.  as  distinguished  from  temporary 
or  spasmodic  mania,  or  disorders  of  mind  pro- 
duced by  the  violence  of  disease,  is  shown  to 
have  existed  a  short  time  prior  to  the  commis- 
sion of  an  act,  it  is  presumed  to  continue  ud  to 
the  time  of  the  commission  of  the  act,  unless 
Ihis  presumption  is  overcome  by  competent 
testimony.  Id. 

9.  The  Imrden  of  proof  is  on  the  defendant 
to  establish  plaintiil's  knowledge  of  impeach- 
ing facts  alleged  In  fa  answer  to  an  action  on 
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^  promissory  notes,  although  defendant  has 
ifdven  eyidence  of  fraudulent  representations 
in  obtaining  the  notes,  where  plaintiff  has  re- 
sponded bv  showing  that  it  aouuired  the  notes 
bona  fide  for  value,  in  the  usual  course  of  busi- 
ness, and  while  they  were  still  current  Com- 
mereial  Bank  v.  Burgwyn  (N.  0.)  826 

10.  The  burden  of  proving  that  there  are  no 
negative  provisions  in  a  trust  agreement,  qual- 
if;^ing  the  apparent  right  of  a  holder  of  cer- 
tificates to  have  a  transfer  made  to  him  upon 
the  books,  does  not  rest  upon  him,  where  they 
are  made  in  terms  transferable  on  the  books  of 
the  trustees.    Rice  v.  Rockefeller  (N.  T.)     287 

11.  The  burden  is  upon  a  party  denying  an 
implied  warranty  on  the  sale  of  a  chattel. 
Bodges  v.  Wilkinson  (N.  C.)  545 

12.  There  is  no  presumption  that  the  stock 
of  a  corporation  is  worth  par.  Btensgaard  v. 
8t.  Paul  Real' Estate  TitU  Ins,  Co.  (Minn.)  575 

18.  The  presumption  that  a  voter  has  con- 
formed to  the  law  will  prevail  over  a  presump- 
tion that  moderators  have  rightfully  rejected 
his  ballot,  where  their  certificate  does  not  spe- 
cifically state  the  reason  for  the  rejection,  as  re- 
quired by  statute.  State,  Phelan,  r,  Walsh 
(Conn.)  864 

14.  fiallots  for  general  state  officers  will  be 
presumed,  in  the  absence  of  an  v thing  to  show 
the  contrary,  to  have  contained  the  name  of  a 
candidate  for  eveiy  state  office  to  be  fiUed  at 
that  election.  Id, 

15.  Negligence  must  be  proved,  and  will  not 
be  imputed  or  presumed.  Jacksonville,  T,  <fi 
K.  W,  R.  Co.  v.  Peninsular  Land,  T,  d  Mfg, 
Co,  (Fla.)  83 

16.  The  burden  is  on  the  carrier  in  an  action 
for  failure  to  deliver  goods,  to  prove  its  alleged 
freedom  from  fault  or  neffiigence,  where  it  ad- 
mits the  contract,  and  then  alleges  that  the 
goods  were  safely  carried  and  stored  in  its 
warehouse  at  their  destination  under  circum- 
stances that  reduced  its  obligations  to  that  of 
warehouseman,  and  while  so  stored  were  de- 
stroyed by  flre  without  fault  or  negligence  on 
its  part.     Wason  v.  California  0.  &  Co.  (Cal.) 

685 

17.  The  emission  from  a  railroad  locomotive, 
of  sparks  of  unusual  size,  or  both  of  unusual 
size  and  in  unusual  quantity,  is  sufficient  to 
raise  the  presumption  of  negligence  and  throw 
upon  the  company  the  burden  of  removing  it. 
Jacksonville,  T.  d  K.  W,  R.  Co.  v.  Peninsfuiar 
Land,  T.  d  Mfg.  Co,  (Fla.)  88 

18.  The  burden  of  proving  negligence  is 
upon  the  plaintiff  in  an  action  against  a  carrier 
for  the  loss  of  livestock,  where  the  owner 
agreed  to  take  care  of  the  stock  during  trans- 
portation and  load  and  unload  them  at  his  own 
expense.  Terre  Haute  d  I.  R.  Co.  v.  Slter- 
wood  (Ind.)  889 

Best  evidenoe. 

19.  A  witness  cannot  state  how  long  the 
term  of  insurance  was  to  be  under  a  parol  con- 
tract to  renew  an  expiring  policy,  but  such 
fact  must  be  found  from  the  language  used. 
Idaho  Forwarding  Co.  v.  Fireman's  Fund  Ins, 
Co,  (Wis.)  586 

20.  Where  the  execution  of  a  chattel  mortgage 
is  properly  alleged  in  a  petition,  and  Its  exeoti. 
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tion  to  not  denied  under  oath,  it  is  not  materirl 
error  for  the  court  to  admit  a  copy  of  sucb 
mortprage  in  evidence,  although  not  duly  au- 
thenticated.   Handley  v.  HarrU  (Sm,)     703 

Doemnentary  evideBoe* 

21.  In  an  action  to  recover  personal  prop- 
erty which  has  been  mortgaged  *  in  another 
state  when  rightfully  in  possession  of  the 
mortgagor,  and  afterwards  brought  into  the 
state  of  Eansas  and  |»ld,  it  is  not  error  to  re- 
ceive in  evidence  the  statutes  concerning  chat- 
tel mortgages  of  the  state  where  the  mortgage 
was  executed,  if  properly  pleaded.  id, 

22.  The  signature  of  an  indorsement  of  an 
assignment  on  a  chattel  mortgage  may  be 
proved  after  the  death  of  the  assignor.  Just  as 
if  the  assignment  was  on  a  separate  paper. 
Hodges  v.  WUkinBon  (N.  C.)  645 

23.  Admitting  bank  books  in  evidence  to 
show  that  they  do  not  contain  an  entry  of  dis- 
count is  not  error,  where  the  other  party  has 
attempted  to  raise  the  contrnry  inference  by 
testimony  that  the  cashier  declined  to  permit 
an  inspection  of  the  books.  Union  MiUt  First 
Ifat,  Bank  v.  Clark  (N.  T.)  580 

24.  An  entry  in  the  shop  books  of  one  who 
repaired  a  wagon,  but  who  has  since  died, 
Bhowine  a  charge  against  the  owner  of  the 
wagon  tor  a  number  of  spokes,  is  admissible 
in  favor  of  such  owner  ngaiost  a  railroad  com- 
pany, where  the  character  and  extent  of  an  in- 
Jury  to  the  wheel  by  collision  with  a  locomo- 
tive is  in  dispute.  LcMone  v.  Baton  db  L,  R, 
Co.  (N.  H.)  625 

26.  The  record  of  a  pending  action  in  which 
personal  property  has  been  taken  from  defend- 
ant under  proref  s  of  the  court  is  admissible  in 
an  action  by  him,  in  connection  with  other 
evidence,  to  prove  the  possession  and  para- 
mount title  of  such  third  person.  Hodges  v. 
Wilkinson  (N.  C.)  546 

26.  A  written  notification  to  the  consignor 
by  a  carrier's  freight  claim  agent,  of  the  de- 
struction of  property  received  for  transporta- 
tion, is  not  admissible  against  the  earner  to 
prove  the  loss  of  the  property,  until  it  is  shown 
to  have  been  made  in  discharge  of  the  agent* s 
duties  or  within  the  scope  of  his  powers,  and 
while  the  obligation  of  the  carrier  with  refer- 
ence to  the  property  yet  continued.  Missouri 
F.  B.  Co,  V.  Shertcood  (Tex.)  648 

27.  The  answers  of  an  officer  of  a  corpora- 
tion to  interrogatories  for  discovery  in  an  ac- 
tion at  law  are  admissible  aeainst  the  corpo- 
ration on  the  trial.  Jacksonville,  T.  d  K.  W.  R, 
Co,  V.  FeninxulaT  Land,  T.  A  Mfg.  Co,  (Fhi.) 

88 

View  of  Jury. 

28.  Whether  or  not  the  Jury  shall  be  sent  to 
▼lew  the  location  where  a  personal  injury  was 
received,  in  an  action  to  recover  damages  there- 
for, is  within  the  discretion  of  the  trial  Jud^e; 
and  refusal  to  permit  such  view  three  years 
after  the  accident  occurred,  when  the  testi- 
mony shows  that  the  condition  of  the  premises 
has  changed,  shows  no  abuse  of  discretion. 
Stetoartv,  Cincinnati,  W,  d  M,  R  Co.  (Mich.) 

539 

Eztrinsie  eTidenee  as  to  writing^s. 

20.  Parol  testimony  cannot  be  admitted  to 

17  L.  R.  A. 


impeach   legislative    Journals    and    reeoida. 
While  V.  Hinton  (Wyo.)  iiS 

80.  That  conditions  were  annexed  to  the  de- 
livery of  a  deed  which  was  made  to  the 
grantee's  agent,  the  nonperformance  of  which 
has  rendered  the  deetl  inoperative,  cannot  be 
shown  by  parol.   Hubbard  v.  QreeUy  (Me.)  5li 

81.  Evidence  of  an  oral  promise  to  grade 
and  build  a  street,  and  to  cause  city  water  to 
be  put  into  it,  may  be  given  to  show  an  fat 
ducement  to  buy  a  lot  fronting  on  the  street, 
as  such  promise  is  an  independent  collateral 
one  which  need  not  be  included  in  the  deed. 
Durkin  v.  Cobleigh  (Mass.)  2711 

Opinions  and  conolaaioBs. 

82.  Nonexpert  witnesses  cannot  express  a 
general  opinion  as  to  sanity;  nor  can  they  give 
an  opinion  independent  of  the  facts  and  cir- 
cumstances within  their  own  knowledge  ;  bat 
they  can  detail  the  facts  known  to  them  which 
show  insanity,  and  thereupon  express  an  opin- 
ion as  to  the  sanity  of  the  person  whose  men- 
tal cond i lion  is  being  in  vestigated.  Armstrong 
V.  8taU  (Fla.)  484 

88.  A  witness  cannot  be  permitted  to  express 
an  opinion  on  the  testamentary  incapacity  of  a 
person  until  he  ha»  testified  to  something  in 
the  appearance  of  ibe  party  which  is  suffident 
at  least  to  justify  inference  of  incompetencv. 
Prentis  v.  Bates  (Mich.)  494 

84.  The  superintendent  of  an  insane  asylum 
cannot  give  an  opinion  as  to  the  mental  con- 
dition 01  a  former  patient,  based  on  the  records 
of  the  asylum,  maae  before  he  was  connected 
with  it,  where  it  docs  not  appear  that  he  hat 
any  knowledge  of  the  methods  of  keeping  the 
records  employed  at  the  time  they  were  made. 

Id. 

86.  The  attention  of  an  expert  witness  on 
the  question  of  sanity  may  be  called  to  such 
acts  as  are  claimed  by  one  party  to  show 
sanity,  and  his  opinion  taken  as  to  whether  ihe^ 
existence  of  these  facts,  together  with  those 
claimed  to  have  been  proved  by  the  other 
party,  was  inconsistent  with  the  claim  of  in- 
sanitjT.  Id 

86.  In  making  hypothetical  questions  as  to 
Insanity,  a  rule  should  not  be  laid  down  which 
will  exdude  any  portion  of  the  actual  history 
of  the  case  of  which  evidence  has  been  gfiven. 
on  the  ground  that  these  matters  have  no  ten- 
dency by  themselves  to  support  the  claim  of  in- 
sanity. Id, 

87.  That  a  witness  did  not  see  the  fire  will 
not  preclude  bis  testifying  that  it  consumed 
certain  property,  where  he  states  that  be 
knows  of  his  own  knowledge  that  it  did  so. 
To  exclude  the  evidence  it  must  appear  that 
bis  knowledge  was  founded  so  entirely  on  hear- 
say as  to  be  inadmissible.  Missouri  P,  R,  Co. 
V.  SfiertDood  (Tex.)  64$ 

88.  Expert  testimony  is  not  necessary  for 
the  determination  of  the  value  of  ciiv  proper- 
ty.   Jones  V.  Erie  dkW,  F.  JK.  Co.  (Pa.)      75» 

89.  Farmers  who  know  the  value  of  a  shep- 
herd dog  which  is  chiefly  valuable  for  his  ahil. 
ity  to  herd  cattle  and  horses  can  give  their 
opinions  as  to  the  value,  without  sho win «: that 
the  dog  has  a  marketable  value  on  account  of 
his  breed  or  peculiar  qualities,  which  mak^^ 
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bim  salable  at  some   approximately  regular 
price.    Bau»r»  t.  Boran  (Mich.)  773 

Admissions;  deeljirations. 

40.  Admisflions  by  an  agent  that  be  had 
pievioaaly  bouDd  bis  principal  by  a  contract 
are  inadmimible  aflninat  the  latter.  Idaho 
Fbnoarding  Co,  ▼.  Mreman'i  Fund  ln§.  Co, 
(Wia.)  686 

41.  Unsworn  written  stateoQents  of  living 
jiersons  who  might  be  produced  in  court  as 
^vi messes  are  not  admissible  to  show  the  value 
of  work  and  materials  to  recover  which  the 
nctiv^a  was  inatiruted.  NeH^n  ▼.  Columbian 
JronWork$  <ftD.  D.  Co.  (Md.)  861 

42.  In  an  action  for  damages  for  the  negli- 
;renl  destruction  of  properly  by  fire,  testimony 
of  statements  of  a  stranger  as  to  his  under- 
standinfT  of  l^e  ori^  of  the  fire  is  inadmissi- 
ble. Jaekwnville,  T.  d  K.  W,  R.  Co.  v.  Fenin- 
Mular  I^nd,  T,  d  Mfg.  Go.  (Fla.)  83 

48.  Evidence  of  statements  alleged  to  have 
been  made  by  a  man  and  his  relatives  after  the 
time  of  his  alleged  marriage,  to  the  effect  that 
it  did  not  take  place,  whicn  were  not  made  in 
the  presence  of  one  claiming  to  be  his  widow, 
is  not  admissible  in  opposition  to  her  claim. 
Ntms  ▼.  Thompson  (Wis.)  847 

44.  Testimony  of  a  lawyer  as  to  directions 
of  a  testator  for  drawing  a  will,  offered  to  show 
whether  an  instrument  presented  for  probate 
is  or  is  not  the  will  of  the  alleged  testator,  is 
not  within  the  rule  as  to  privileged  communi- 
cations.   Doheriyv,  C^Caliaghan(ilaas.)    188 

45.  Threats  of  yiolence  by  the  deceased 
against  the  accused,  thoueh  not  communicated 
to  the  latter,  are  admissible  as  evidence  where 
there  is  any  doubt  as  to  who .  began  the  en- 
counter: but  if  all  the  evidence  is  to  the 
effect  that  the  defendant  was  the  aggressor, 
they  are  not  admissible.     WiUon  v.  8taU  (Fla. ) 

654 

46.  The  fact  that  a  conversation  was  had 
through  an  interpreter  does  not  make  it  in- 
competent to  prove  what  was  said,  by  either 
party  or  a  third  party  who  heard  the  conver- 
sation, but  affects  merely  the  weight  of  the 
testimony.     Com.  v.  Voae  (Mass.)  818 

47.  A  telephone  conversation  between  par- 
ties to  a  suit  may  be  admissible  in  evidence, 
although,  owing  to  the  conditions  of  the  at- 
mosphere, the  parties  were  unable  to  oommu- 
nicate  directly  with  each  other  but  did  so 
through  the  medium  of  an  operator  at  an  in- 
termediate station  who  received  the  communi- 
cation from  each  of  them  and  transmitted  it  to 
the  other.     Oikamp  v.  Oadsden  (Neb.)       440 

Relevaney. 

48.  The  custom  of  a  railroad  company  in  re- 
spect to  keeping  farm  crossings  in  repair  may 
be  shown,  in  connection  with  the  work  done 
at  a  particular  crossing  which  it  claims  had 
been  abandoned,  as  tending  to  show  whether 
or  not  it  recognized  such  crossing  as  still  in 
existence,  where  that  question  is  material. 
Stewart  v.  Cincinnati,  W.  d  M.  B.  Co.  (Mich.) 

689 

49.  An  agreement  bv  a  railroad  company 
witti  a  former  owner  ox  the  land,  to  construct 
a  farm  crossing  which  was  built  and  is  still 
maintained,  may  be  considered  by  the  jury  in 
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an  action  by  an  em  ploy  6  of  a  grantee  of  thfr 
land  to  recover  for  injuries  received  while  at- 
tempting to  use  such  crossing,  as  tending  to 
show  that  plaintiff  was  lawfully  on  the  prem* 
ises,  although  the  original  agreement  placed  no 
obligation  on  the  company  in  favor  of  plaintiff. 

Id. 

60.  Proof  of  the  cost  of  restoring  land  to  its 
former  condition,  and  proof  of  the  diminution 
in  the  market  value,  are  both  admissible  on  the- 
question  of  damages^  Hartihom  v.  Chaddock 
(N.  Y.)  42^ 

51.  Evidence  of  former  fires  set  by  a  partic- 
ular locomotive  ia  admissible  in  an  action  for 
damages  from  fire  shown  to  have  been  set  by 
it,  as  tending  to  show  its  improper  construction' 
or  management;  but  evidence  of  fires  set  by 
other  locomotives  is  inadmissible.  Jaekoon-^ 
tHU,  T.  dK.  W.  B.  Co,  V.  Peninsular  Land, 
T.  d  Mfg.  Co.  (Fla.)  8a 

52.  Evidence  of  the  cost,  condition,  quality, 
and  depreciation  of  property  destroyed  by  neg- 
ligence, tocether  with  the  opinions  of  witnessea 
acquainted  with  the  ordinary  standard  values 
of  such  properties,  is  admissible  where  it  haa 
no  well-known  or  fixed  market  value  at  tb& 
time  and  place  of  destruction.  Id. 

53.  Evidence  of  the  value  of  an  entire  lot  of 
cotton,  while  not  sufficient  to  prove  the  value 
of  a  portion  of  it,  in  the  absence  of  facts  show- 
ing the  average  weight,  value,  and  quantity,  is 
admissible  as  tending  to  show  such  vuue. 
Misaouri  P.  R.  Co.  v.  Sherwood  (Tex.)         «4a 

54.  An  allegation  that  plaintiff  "has  suf* 
fered  great  expense"  in  consequence  of  an  in- 
jury to  his  foot  will  permit  proof  of  damage^ 
to  a  bed  while  he  was  in  it,  by  the  application 
of  carbolic  acid  to  his  foot.  Fox  v.  Chicago, 
8t.  P.  d  K.  C.  R.  Co.  (Iowa)  289^ 

55.  Evidence  of  an  injury  to  plaintiff's  bip 
may  be  given  to  show  the  force  of  a  blow  and 
the  manner  in  which  it  was  inflicted,  where  tho 
action  is  for  injury  to  his  leg  caused  by  th& 
blow,  although  he  claims  no  damages  on  ac- 
count of  his  hip.  Palmer  v.  Michigan  C.  R. 
Co.  (Mich.)  63ft 

56.  A  defendant  cannot  give  testimony  to 
show  whether  or  not  plaintiff's  counsel  has 
taken  the  case  to  prosecute  on  a  percentage,  or 
whether  or  not  he  is  bearing  the  expenses  of  th& 
litigation.  Id. 

67.  Evidence  of  the  insanity  of  a  sister  and 
niece  is  competent  on  the  question  of  the  testa- 
mentary capacity  of  a  person  who  is  claimed 
to  have  an  hereditary  tamt  of  insanity.  Pren- 
tie  V.  Bales  (Mich.)  494 

58.  On  the  question  of  testamentary  capaci- 
ty, it  is  competent  to  show,  in  connection  with 
other  evidence  of  incapacity,  that  decedent  was 
erratic,  eccentric,  rambling  and  disconnected 
in  conversation,  flighty  in  notions,  unsettled, 
that  her  manner  was  excitable,  that  she  could 
not  comprehend  connected  conversation,  that 
she  ran  about  the  house  screaming  with  her 
dress  open  in  the  front,  etc.,  although  these 
circumstances  might  not  be  sutlicient  of  them- 
selves to  show  incapacity.  Id. 

Safficiency. 

59.  When  the  defense  of  insanity  is  relied 
upon,  the  rule  in  force  in  Florida  is  that  if  the 
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-evidence  lotroduoed  tends  to  rebut  the  pre- 
flumption  of  sanity  on  the  part  of  the  accused, 
and  the  jury  entertain  a  reasonable  doubt,  after 
due  consideration  of  all  the  evidence,  as  to  hia 
-aanity ,  it  is  their  duty  to  acquit.  Amuirang  v. 
State  (Fla.)  484 

60.  The  mere  fact  that  chips  were  found  on 
the  track  at  the  point  where  the  car  of  a  roller- 
coaster  was  derailed  will  not  establish  negli- 
gence on  the  part  of  servants  of  the  owner  of 
the  land  who  were  erecting  buildings  in  the 
vicinity,  which  will  render  him  liable  for  per- 
-Bonal  injuries  caused  by  the  accident,  where 
the  coaster  was  owned  by  and  under  the  control 
of  a  third  person,  and  what  caused  the  chips  to 
be  upon  the  track  is  not  shown,  but  the  evi- 
dence suggests  possible  causes  entirely  uncon- 
nected with  defendant's  servants.  Knottnerus 
T.  IfoHh  Park  Street  B.  Oo,  (Mich.)  726 

61.  Circumstantial  evidence  alone  may  au- 
thorize a  finding  of  negligence.  JaekionwUe, 
2\  d  K  W.  R  Oo.  V.  Peninmlar  Land,  T,  dt 
Mifg.  Co.  (Fla.)  88 

62.  One  who  attempts  to  establish  his  right 
to  an  oflSce  on  the  ground  that  he  received  a 
majority  of  all  votes  cast  for  candidates  for  that 
office  at  a  certain  election  has  the  burden  of 
showing  that  votes  rejected  from  the  count  bv 
the  board  of  canvassers  were  properly  rejected, 
if  the  reason  for  such  rejection  given  in  the 
canvasser's  certificate  is  insufficient  to  justify 
it.    State,  Phelan,  v.  WaUh  (Conn.)  864 

NOTBS  AND  BBIBFS. 

Evidence;  burden  of  proof  in  an  action  on  a 
negotiable  instrument  by  the  purchaser:  (1) 
presumption  arising  from  possession;  (2)  onus 
on  maker  to  rebut  the  presumption;  circum- 
stances which  will  overcome  presumption;  (8) 
holder  must  prove  bona  fides;  (4)  fraud  or  ille- 
^lity  in  the  inception  of  the  instrument;  (5) 
burden  shifts  to  the  maker.  826 

Burden  of  proof  of  cause  of  injury  to  live- 
stock during  transportation.  889 

Burden  of  proof  of  testamentary  capacity; 
on  issue  devisavit  vd  non  or  direct  attack  on 
will;  in  ejectment  cases;  on  conflict  of  evi- 
dence; effect  of  incompetency  once  existing. 

Presumption  of  identity  of  person  from 
Identity  of  name.  824 

Parol  evidence  not  admissible  to  vary,  add 
to,  or  alter  a  written  contract;  reason  of  the 
rule:  preliminary  negotiations  merge  in  written 
contract;  when  contract  not  merged;  excep- 
tions to  the  rule  against  admission  of  parol 
evidence;  fraud,  surprise,  or  mistake  not  with- 
in the  rule;  intention  may  be  shown  by  parol; 
proof  of  independent  facts  and  circumstances; 
prior  and  contemporary  parol  agreements; 
original  and  separate  collateral  agreements; 
limitation  of  rule ;  matters  of  inducement.    270 
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851 


Admissibility  of,  when  given  through  an  in- 
terpreter. 818 

Of  conversations  by  telephone.  440 

Privilege  of  communications  to  attorney 
during  preparation  of  will.  18HB 

In  a  criminal  case,  of  threats  of  accused  or 
of  persons  injured  or  Ulled:  (1)  threats  by  the 
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defendant;  subsequent  threats;  (2)  threats  bjr 
the  accused,  (a)  communicaied  threats,  overt 
acts  or  hostile  demonstrations;  {b)  uncommu- 
nicated  threats,  to  show  who  began  the  affray, 
to  corroborate  evidence  of  commaoioated 
threats,  to  show  the  attitude  of  the  deceased; 
(3)  threats  against  third  persons,  (a)  by  the  de- 
fendant, (b)  by  the  deceased;  (4)  threats  by 
third  persons;  (6)  general  threats;  (6;  effect  of 
lapse  of  time.  654 

What  constitutes  a  reasonable  doubt  in  crim- 
inal cases;  it  is  not  a  mere  conjecture;  or  snch 
a  doubt  as  would  influence  action  in  one's  own 
affairs;  but  it  is  a  sut>stan(ial  doubt;  and  must 
grow  out  of  the  evidence;  and  is  a  doubt  for 
which  a  reason  can  be  given;  equivalent 
phrases;  approved  definition.  705 

EXECUTION.    See  Animals,  1, 

EXPLOSION.    BeeTBiAL,  6. 

FARm  CROSSING.    See  Railroads.  6, 
7,  11.  12. 

FINDER. 

Notes  and  Briefs. 
Finder:  of  property;  rights  of.  788 

FIRES.     See  also   Evtdenob,  51;   Rail- 
roads, 8-10;  Trial,  8. 

The  destruction  of  property  by  a  back 
fire  kindled  to  fight  an  approaching  fire  which 
would  surely  have  destroyed  tbe  property  if 
the  back  fire  had  not  been  set  must  be  reganied 
as  caused  by  tbe  original  fire;  and  the  liability 
of  the  person  who  is  responsible  for  such  fire 
is  not  affected  by  the  back  fire.  MeKenna  v. 
BoMder  (Iowa)  810 

Notes  Aim  Briefs. 

Fires;  negligence  in  keeping  inflammable 
substances.  688 

FliOODS.    See  Waters,  4. 

FRANCHISE.    See  Taxes,   Notes  ahd 
Briefs. 

FRONTAGE    TAX.      See    Publio   Im- 
PROVSMKNTS,  Notes  aitd  Briefs. 

FROSTS.    See  Contracts^  7. 

GAMES.    See  Suhdat,  Notes  ahd  Bribfb. 

GARNISHMENT. 

1.  For  the  purposes  of  attachment  a  debt 
has  a  situs  wherever  the  debtor  can  be  found. 
Wherever  the  creditor  might  sue  for  its  re- 
covery, there  it  may  be  attached  as  his  prop- 
erty, provided  the  laws  of  the  forum  authorize 
it.    Harvey  v.  Great  Northern  S.  Go.  (Minn.) 

84 

d.  Neither  is  it  material  that  the  debt  wss 
not  made  payable  in  the  state  where  the  at* 
tachment  proceedings  are  instituted.  2d. 

Notes  ahd  Briefs. 

Qarnishment  of  debt  due  nonresident;  prioir* 
ity  in  relation  to  foreign  assignment.  Al 
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OXA9T   POWDER.    See   Kabptbr  and 
Bkbtast,  6,  0;  Trial,  6. 

OUARANTY. 

The  liability  of  one  who  guarantees  the  full 
performance  by  au  agent  of  ull  the  engage- 
nientfi  contained  in  his  contract  with  his  prin- 
cipal does  not  extend  to  payment  of  notes 
taken  by  the  agent  in  payment  of  floods  sold 
for  the  principal,  under  a  provision  in  the 
agency  contract  requiring  the  agent  to  guaran- 
tee the  payment  of  such  notes,  indorse  them 
as  soon  as  taken,  waiving  demand,  protest, 
and  notice,  and  providing  that  failure  to  in- 
dorse shall  not  anect  the  guaranty.  Btaver  v. 
Loeke  (Or.)  652 

HABEAS  CORPUS. 

Habeas  corpus  will  not  lie  to  release  a  pris- 
oner committed  by  a  Justice  of  the  peace  on 
preliminary  examination  because  the  justice 
erroneously  overruled  a  motion  for  a  change 
of  Justices,  where  he  had  by  law  authority 
over  the  class  of  cases  to  which  that  of  the  pe- 
titioner belonged.     Turner  v.  Gankey  (Ind.) 

509 


See    also  Allbt  ;    Dam- 

A6Rfl,    6;    DSDTCATION,   1;   EMINENT    DO- 

HAiN,  1,  2,  4-10;  iNjUNCTioir,  2,  4,  5; 
Landlord  and  Tenant,  4;  Pctblic  Im- 
provements, 0;  Railroads.  2-4;  Towns. 

1.  After  twenty  years'  user  by  the  public  of 
land  dedicated  for  a  highway,  with  nothing  to 
show  its  width,  the  width  used  by  the  public 
at  the  end  of  that  time  will  be  regarded  as 
esiablisbed.  Western  E.  of  Ala.  v.  AkUfama 
O,  T,  H,  Go.  (Ala.)  474 

2.  The  use  by  the  public,  as  a  highway,  of 
a  strip  of  land^extending  from  a  town  to  a  pub- 
lic ferry  across  a  navigable  river,  if  continued 
uninterruptedly  for  sutflcient  time,  will  estab- 
lish a  highway  by  prescription,  notwithstand- 
ing it  extends  through  a  wild  and  wooded 
country,  of  the  kind  through  which  paths 
established  by  early  settlers  for  convenience 
are  not  usually  regarded  as  highways         Id. 

8.  A  resolution  of  a  town  meetine  not  to  ac- 
cept a  road  is  ineffectual  after  a  Seed  of  the 
land  for  highway  purposes  has  been  delivered 
and  accepted  ana  the  road  has  been  recognized 
by  proper  authorities  as  one  of  the  highways 
of  the  town.    Hughes  v.  Bingham  (N.  Y.)  454 

4.  A  restriction  of  the  use  of  land  as  a  high- 
way to  the  time  from  December  to  May  in- 
clusive In  each  year,  requiring  it  to  be  kept 
closed  by  gates  for  the  remainder  of  the  year, 
except  that  the  road  may  be  worked  at  any 
time,  does  not  make  a  deed  to  a  town  for  high- 
way purposes  invalid  under  a  statute  author- 
izing it  to  take  conveyances  of  land  "  for  the 
use  of  the  inhabitants."  Jd, 

5.  The  rights  of  an  abutting  owner  in  toe 
atreet  in  front  of  his<  premises  for  access,  in- 
gress, egress,  light,  and  air,  are  peculiar  and  dis- 
tinct from  the  easement  in  the  public  generally 
in  the  street,  and  constitute  a  part  of  the  prop- 
erty itself.     Bdmison  v.  Lowry  (8.  D.)         275 

6.  A  conveyance  to  a  railroad  company,  by 


the  owner  of  the  fee,  of  the  right  of  way  along  a 
public  highway,  gives  the  company  no  right 
to  use  such  highway  for  railroaa  purposes 
without  authority  from  the  State,  and  it  is 
immaterial  that  the  company  subsequently  ac> 
quires  the  fee  to  the  highway  and  the  land 
abutting  thereon.  Western  B.  of  Ala,  v.  Ala- 
hama  O.  T.  R  Go.  (Ala.)  474 

7.  The  liability  of  cities  for  want  of  repair 
and  dangerous  condition  of  sidewalks  is,  in 
Wisconsin,  exclusively  statutory.  Beed  v. 
Madison  (Wis.)  783 

8.  A  child  has  the  same  rights  as  an  adult 
traveler  on  a  highway  or  sidewaJk,  but  is  not 
held  to  as  high  a  degree  of  care  and  responsi- 
bility. Id. 

9.  Failure  of  township  officers  to  know  of  a 
defect  in  a  bridge  which  an  examination  by 
one  intending  to  use  it  did  not  disclose  is  not 
negligence.     Glulow  y.  AleClelland  {Pa.)      650 

10.  The  rollings  hoop  on  a  sidewalk  while 
going  to  meet  playmates  does  not  prevent  a 
chila  from  being  a  traveler  entitled  to  recover 
for  inluries  from  defects  in  the  walk,  whoro 
the  playing  with  the  hoop  did  not  divert  ibe 
child  from  going  straight  on  towards  her  des- 
tination.   Seed  ▼.  Madison  (Wis.)  783 

11.  A  child's  rolling  a  hoop  before  her  while 
traveling  on  a  ^dewalk  is  not  per  se  negli- 
gence, although  that  fact  may  t)e  considered 
by  the  jury  on  the  question  of  negligence.    Td. 

12.  Only  those  using  a  sidewalk  or  highway 
for  the  purpose  of  traveling  thereon  when  in- 
jured by  defects  therein  are  entitled  to  recover 
against  a  city  under  the  Wisconsin  statutes. 

Id. 

18.  A  pile  of  stones  on  the  roadside  leaving 
space  enough  for  travel  will  not  render  a  bo- 
rough liable  for  an  injury  to  a  person  thrown 
upon  the  stones  by  the  fall  of  the  horse  he  is 
riding,  where  this  is  occasioned  by  the  stru^* 
gles  of  another  horse  in  his  tear>  which  is 
frightened  by  the  shooting  of  guns  near  tiie 
road.    Kiejfer  v.  Hummeletovm  (Pa.)  217 

14.  A  traveler's  inability  to  read  the  English 
language  will  not  relieve  him  from  the  char^te 
of  contributory  negligence  in  attempting  to 
cross  a  bridge  condemned  as  unsafe,  on  which 
warning  notices  are  conspicuously  posted  in 
that  language.     Weirs  v.  Jones  County  (Iowa) 

445 

Notes  Ain>  Butbfb. 

Highways;  additional  burden  on,  see  Emi- 
nent DoHAm. 

Power  to  open  across  railroad.  ?30 

Conflicting  rights  of  street  railway  and  tele- 
phone company  in.  674 

Liability  for  defects  in.  f>8a 

Liability  for  injury  to  children  upon.      784 

Liability  for  injuries  caused  by  objects  in. 

217 

Contributory  negligence  of  traveler  in  de- 
viating from  usual  thoroughfare;  deviatioo 
from  sidewalk  or  crosswalk  by  pedestrian; 
deviation  from  roadway;  other  instances.    124 

Contributory  negligence  of  traveler.       440 
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HOMICIDE. 

1.  An  aggressor  fn  a  personal  difficulty- 
one  not  reasonably  free  from  fault — can  never 
be  beard  lo  acquit  himself  of  liability  for  its 
consequeDces  on  the  ground  of  self-defense. 
Lovett  V.  State  (Fla.)  705 

2.  To  excuse  homicide  there  must  exist  on 
the  part  of  the  slayer  an  actual  necessity  to  kill 
in  order  to  preyent  the  commission  of  a  felony 
or  great  bodily  harm,  or  a  reasonable  belief  in 
his  mind  that  such  necessity  exists.  Jd, 

8.  The  premeditation  or  deliberation  neces- 
sary to  constitute  murder  need  not  be  for  any 
particular  length  of  time,  but  it,  of  course, 
must  be  of  sufficient  duration  to  enable  the 
slayer,  under  the  circumstances  of  each  case, 
to  form  a  distinct  and  conscious  intent  to  kill. 

Id. 

4.  There  must  have  been  not  only  the  be- 
lief, but  also  reasonable  ground  for  the  ac- 
cused to  believe,  that,  at  the  time  of  killing 
the  deceased,  he  was  Id  imminent  or  immedi- 
ate duDgcr  of  his  life  or  great  bodily  harm 
from  the  dcceosed,  to  excuse  the  homicide  on 
the  ground  of  self-defense.  WiUon  ▼.  State 
(Fla.)  654 

HOTEL.    See  Neoligbnob,  10. 
HUSBAND  AND  WIFE.    See  also  An- 

IMAL8,  8. 

t.  The  marriage  of  a  party  to  a  divorce  suit 
with  a  third  person  before  the  expiration  of 
the  time  for  an  appeal  is  a  nullity,  although 
no  appeal  is  taken  and  the  parties  live  to- 
gether as  husband  and  wife  until  one  of  them 
dies,  under  Wash.  Code  1881,  §2008,  declaring 
thai  the  court  shall  order  "a  full  and  com- 
plete dissolution  of  the  marriage,"  but  provid- 
ing that  neither  party  shall  be  capable  of  con- 
tracting marriage  with  a  third  person  until 
the  time  for  an  appeal  expires.  Be  Smith's 
Estate  (Wash.)  578 

2.  A  finding  of  marriage  is  iustifled  by  evi- 
dence that  a  man  and  woman  left  her  parent's 
house  with  trunks  and  bedding,  he  declariog 
that  (hey  were  to  be  married,  that  they  went 
to  an  hotel,  where  a  person  whom  the  woman 
supposed  to  be  a  minister  appeared,  when 
something  was  done  the  exact  nature  of  which 
is  not  shown,  from  which  time  the  parties  live 
and  cohabit  together  as  husband  and  wife, 
visit  the  relatives  of  both  as  such,  and  continue 
the  relation  for  several  years;  and  that  the 
woman  assumed  and  always  went  by  the  man's 
name,  and  bears  an  untarnished  reputation. 
Mms  V.  Thompson  (Wis.)  847 

8.  No  common-law  marriage  is  proved  by 
testimony  that  a  man  and  a  woman  made  an 
agreement  to  live  together  as  man  and  wife, 
followed  by  actual  living  together  under  the 
agreement  until  his  death,  where  it  also  ap- 
pears that  at  the  time  of  the  agreement  the 
woman  had  a  husband  living,  with  no  belief 
on  lier  part  that  he  was  dead;  that  the  man 

E remised  to  take  care  of  her  if  she  would  he- 
ave herself,  and  that  they  would  get  muried 
in  the  future,  which  they  never  tried  to  do; 
and  that  after  his  death  she  made  a  claim 
against  his  estate  and  recovered  for  personal 
services.    Spencer  v.  PoUoek  (Wis.)  848 
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4.  Threats  to  inflict  bodfiy  harm  upon  • 
person  unless  he  marries  another  will  not  eo- 
litle  him  to  a  divorce  in  case  he  does  so.  where 
it  does  not  appear  that  he  was  coeroed  by  the 
threats,  but  entered  into  the  marriage  contract 
from  other  motive&     Tbdd  v.  Todd  (Pa.)    330 

5.  False  representations  of  pregnancy  made 
by  a  woman  to  induce  a  man  wiu  whom  sbe 
has  had  illicit  intercourse  to  marry  her  srr 
not  such  fraud  as  will  entitle  him  to  a  divorce 
in  case  he  enters  into  the  marriage  contract,— 
at  least  if  they  were  not  believed  by  him.    Id. 

NOTBS  AKD  BBIEFS. 

Husband  and  wife;  effect  of  right  to  appeal 
from  divorce  decree  on  party's  right  to  r& 
marry.  573 

Proof  and  presumption  of  marriage.       849 

IDENTITY.    See  also  Bvidencs,  8,  4, 

Notes  Ain>  Briefs. 

Identity;  of  person;  presumption  of,  from 
identity  of  name.  824 

INCOMPETENT  PERSONS.  See  also 
Eyidbnoe,  5-8,  8S^-^,  57-69;  Nkgu- 
OBNOE,  5-7,  Notes  asd  Briefs;  Wilu, 
6,  7;  WrmBSSES,  1,  2. 

A  judgment  or  decree  against  an  inssne 
person  is  not  void,  although  within  the  time 
limited  by  statute  it  may  be  opened  up  to  admit 
of  a  valid  defense.   White  ▼.  Hinton  (Wyo.)  ^ 

INCREASE.  See  Anihalb,  Notes  Ain> 
Bbibfs. 

INFAMOUS  CRIME.  See  CRiMnrAL 
Law,  Notes  and  Bkdsfs. 

INFANTS.    See  also  Insurance,  1. 

Notes  and  Briefs. 

Infants;  as  members  of  co-operative  insur- 
ance company.  5i7 

INJUNCTION.    See  also  Equitt,  2-L 

1.  Where  a  corporate  excess  of  power 
tends  to  the  public  injury  or  to  defeat  pablic 
policy,  it  may  be  restrained  in  equity  at  tbe 
suit  of  the  attorney -generaL  Stockton  v.  Cen- 
tral B.  Co.  (N.  J.  Ch.)  »7 

2.  Equity  will  not  exercise  its  power  to 
enjoin  the  construction  of  a  railroad  in  a  pub 
lie  highway  in  favor  of  another  company  owd- 
ine  the  abutting  land  and  the  fee  in  the  street, 
which  has  no  right  to  place  its  own  tracks 
therein,  where  its  damage,  so  far  as  appears, 
would  be  merely  nominsl,  while  tbe  constmct- 
ing  company  is  acting  under  legislative  au- 
thoritv,  has  its  roadljed  partly  graded,  is 
entirely  solvent,  and  the  enjoining  of  its  work 
would  result  in  grievous  disaster  to  its  enter- 
prise, without  any  advantage  to  coniplaiDaDt 
West&m  B.  of  Ala,  ▼.  Alabama  &.  T.  B  Go. 
(Ala.)  474 

8.  Injunctive  relief   may  be  granted  io  "^ 
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proper  case  to  a  railroad  company  agflinst  an- 
other raDroad  company  which  \a  proceedino^, 
^tbout  extinguishing  the  former's  rights,  to 
lay  its  own  tracks  over  land  belonging  to  the 
other  company  and  necessary  to  the  operation 
of  the  latter's  road,  without  reference  to  the 
insufficiency  of  legal  remedies  or  irreparable 
injury.  Id, 

4.  Injunction  will  not  lie  to  restrain  pro- 
«^ediDgs  institute<l  under  statutory  authority 
to  extend  city  streets  over  a  railroad  right  of 
"way,  where  no  abuse  of  the  statutory  power  is 
shown.    Illinois  (7.  R.  Co.  v.  Chicago  (III.)  530 

5.  The  extension  of  a  street  over  a  railroad 
right  of  way  will  not  be  enjoined  because  of 
tbe  fact  that  the  passage  of  trains  over  the  pro- 
posed crossing  will  &  so  frequent  and  the 
amount  of  travel  upon  the  street  so  great  as  to 
subject  the  company  to  great  inconvenience 
and' hindrance  in  the  operation  of  its  road.    Id. 

INN,    Bee  Negligence,  IOl 

INSANE  PERSONS.  See  Evidence,  6-8, 
32-86,  67-59;  Incompetent  Persons; 
Insurance,  2;  Wills,  Notes  and 
Briefs;  Witnesses,  1,  2. 

INSOLVENCY.  See  Set-Off,  1,  Notes 
AND  Briefs. 

INSURANCE.    See  also  Negligence,  11. 

1.  Receiving  infants  as  members  of  a  co- 
operative or  assessment  insurance  company  or- 
l^anized  under  N.  Y.  Laws  1888,  chap.  175.  is 
unlawful  and  may  be  prevented  by  injunction. 
Be  Qlche  Mut.  Ben,  Asso,  (N.  Y.)  547 

2.  No  decree  of  insanity  on  the  part  of  one 
^bo  intentionnlly  takes  his  own  life  will  be 
sufficient  to  take  the  case  out  of  a  stipulation 
in  a  policy  of  insurance  upon  his  life  relieving 
the  insurer  from  liability  if  death  results  from 
suicide,  sane  or  insane.  Billings  y.  Accident 
Ins,Co.(Vi.)  89 

8.  Where  a  policy  of  insurance  provides  that 
any  untrue  answer  to  questions  contained  in 
the  application  shall  avoid  the  policy,  tbe  an- 
swers amount,  in  effect,  to  a  warranty,  and  the 
matter  of  their  materiality  is  not  open.  Stens- 
paardY.  St,  Paul  RealEstate  Title  Ins,  Co. 
(Minn.)  575 

4.  In  an  application  for  insurance  of  title  to 
real  estate,  a  question.  What  was  tbe  'Mast 
price  paid?" — calls  for  the  actual,  and  not  mere- 
ly a  nominal  price,  —  the  price  in  money  or 
money's  worth.  Id. 

5.  No  present  contract  of  insurance  which 
Trill  support  an  action  to  recover  for  a  loss  is 
shown  by  evidence  that,  shortly  before  the  ex- 

giration  of  a  former  policy,  plaintiff  instructed 
is  cashier,  who  was  also  the  insurer's  agent, 
to  renew  the  policy  when  it  expired,  which  the 
agent  promised  but  neglected  to  do.  Idaho 
JorvHirding  Co,  v.  Fireman's  Fund  Ins.  Co. 
(Wis.)  586 

6.  The  failure  to  furnish  the  certif  cate  of  a 
mairistrate  or  notary  public,  which  a  fire  in 
surance  policy  provides  that  tbe  insured  "shall 
If  required  furnish,"  is  not  excused  by  the  fact 
that  the  magistrate  or  notary  public  for  any 
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cause  whatever  refusea  to  give  it.    Lane  v.  St. 
Paul  F,  ifc  M,  Ins,  Co,  (Minn.)  197 

7.  An  accidental  fall  causing  peritonitis 
which  results  in  death  will  render  the  insurer 
liable  under  an  accident  insurance  policy  limit- 
ing the  insurer's  liability  to  cases  where  an 
injury  is  the  proximate  cause  of  death,  even 
although  by  reason  of  a  former  attack  of  the 
disease  the  deceased  was  very  liable  to  a  re- 
currence of  it  Freeman  v.  Mercantile  Mut, 
Aeei.  Asso.  (Mass.)  75<i 

8.  The  rights  of  a  mortgagee  in  a  policy 
payable  to  him  "as  his  mortgnge  interest  may 
appear"  cannot  be  defeated  by  an  accord  and 
satisfaction  between  the  insurer  and  the  owner 
of  the  premises,  who  procured  the  policy  in 
his  own  name.  Hathaway  v.  Orient  Ins'.  Co. 
(N.  Y.)  514 

9.  An  assignment  of  an  interest  in  a  life 
insurance  policy  payable  at  the  death  of  the 
insured  to  a  trustee  for  the  benefit  of  the 
assignor  and  others  entitles  the  assii^nee  to 
such  interest  on  the  death  of  the  insured, 
although  the  assignor  died  previously.  Heio- 
lett  V.  Home  for  Incurables  (Md.)  447 

10.  An  assignment  of  all  moneys,  rights, 
Cfedits,  goods,  chattels  and  effects,  now  belong- 
ing to  the  assignor,  or  to  which  she  is  in  any 
way  entitled,  made  to  a  home  for  inebriates  as 
a  part  consideration  for  receiving  and  support- 
ing her  during  life,  includes  her  interest  in  a 
life  insurance  policv  payable  to  a  trustee  for 
the  benefit  of  herseli  and  others  on  the  death  of 
the  insured,  and  is  not  defeated  by  a  provision 
that  an  assignment  of  the  policy  must  be 
indorsed  upon  it.  Id. 

Notes  Ain>  Briefs. 

Insurance;  oral  agreement  for.  586 

Effect  of  false  representations  in  applica- 
tion. 576 

Proximate  qausc  of  death  within  the  mean- 
ing of  life  insurance  policy.  753 

Necessity  of  furnishing  magistrate's  certitj- 
cate.  197 

Effect  of  provision  avoiding  policy  if  death 
results  from  suicide,  "sane  or  insane;"  unin- 
tentional self-destruction;  equivalent  words; 
by-laws  of  mutual  company;  statutory  chan((e 
of  rule.  '89 

Interest  of  mortgagee  in  policy.  514 

Assignment  of.  447 

Infants  as  members  of  co-operative  com- 
pany. 647 

INTEREST. 

It  is  not  in  the  power  of  the  Legislature  to 
alter  the  rate  of  interest  to  which  a  creditor  is 
entitled  upon  a  preexisting  judgment.  Bock- 
well  V.  Butler  (Colo.)  611 

INTERPRETER.    See  Evidence,  46. 

Notes  and  Briefs. 

Interpreter;  admissibility  of  evidence  given 
through.  813 

INTERSTATE  COMMEHCE.  See  Com- 
MERGE,  Notes  and  Briefs. 
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INTOXICATING  LIQUORS. 

The  place  of  sale  of  IntozicatiDff  liquors  by 
%  liceDi^  wholesale  dealer  la  at  ois  place  of 
busineaM,  where  tbe  orders  are  received  at  that 
place  from  a  person  in  another  county,  altbouffh 
the  seller  delivers  them  in  that  county  to  the 
purchaser.     Com.  v.  Bets  (Pa.)  176 

JUDGE.    See  Coubts,  6-18. 

JUDGMENT.    See  also  iNOOMPBTBirTpEB- 
BONs;  Iktbbbst. 

1.  A  judgment  determining  the  right  to  the 
possession  of  a  mare  with  foal  is  no  bar  to  an 
action  after  the  birth  of  the  colt  to  determine 
the  question  of  its  ownership.  Maiu  y.  Bow- 
man  (Ey.)  81 

2.  The  sale  of  land  which  is  subject  to  a 
party -wall  agreement  may  be  decreed  to  enforce 
payment  of  the  proportion  of  the  cost  of  the 
wall  which  the  owner  of  the  land  is  obligated 
to  pay  when  he  makes  use  of  the  wall,  upon  a 
bill  to  restrain  the  use  of  the  wall  until  such 
payment  is  made,  '*and  for  such  other  and 
further  relief"  as  to  the  court  may  seem  just. 
Mott  V.  Oppenheitner  (N.  Y.)  409 

8.  Service  of  summons,  either  personal  or 
constructive,  in  the  manner  pointed  out  by 
statute,  is  necessary  under  Nev.  Gen.  Stat. 
§  8822,  to  give  jurisdiction  of  a  defendant  who 
does  jfiot  appear  in  an  action  to  foreclose  liens 
against  a  mmine  claim.  Lonkey  v.  Keyes  Sil- 
ver Min.  Oo.  (Nev.)  861 

4.  A  defect  in  the  notice  of  suit  or  in  the 
service  is  not  sufficient  to  authorize  opening  up 
a  decree  or  judgment  without  showing  a  good 
defense.     White  v.  Einion  (Wyo.)  66 

Notes  AND  Bbxbfs. 

Judgments;  lien  of,  on  land  fraudulently 
conveyed.  846 

As  a  contract;  change  of  interest  on;  im- 
pairment of  obligation  of;  obligation  created 
by.  611 

JURISDICTION.    See  Coubts,  8,  Notes 
AND  Briefs. 

JURY.    See  Tbial,  8. 

LANDLORD  AND  TENANT.    See  also 
Emblkmbnts,  1;  Neglioknge.  10. 

1.  The  occupancy  of  a  house  by  a  farm 
hand  and  his  family,  who  are  hired  to  do  work 
connected  with  the  farm  for  a  certain  price  per 
day  and  (he  use  of  the  bouse  to  live  in,  is  inci- 
dental to  the  employment,  and  the  right  thereto 
ceases  with  the  termination  of  the  service,  the 
possession  being  all  the  time  that  of  the  owner. 
Bowman  v.  Bradley  (Pa.)  213 

2.  Failure  of  a  tenant  to  remove  buildings 
after  tbe  notice  agreed  upon  in  his  contract, 
and  bis  violent  prevention  of  their  removal  by 
the  landlord,  make  him  a  trespasser.  Emrt/ 
v.  Roanoke  Nav.  iSi  W,  P,  Co,  (N.  C.)  699 

8.  A  parol  license  to  continue  buildings  on 
land,  on  conditions  never  in  fact  complied 
with  and  on  terms  different  from  those  of  a 
former  lease,  after  notice  to  remove  them  has 
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terminated  all  the  licensee's  ngbts.  wfll  not 
revive  such  lease  so  as  to  give  the  former 
lessee  a  right  to  the  notice  therein  proTided. 

H 

4.  A  lease  of  property  abutting  upon  a  pab- 
lie  street  carries  with  it  all  the  efisemenis, 
incidents,  and  rights  of  the  owner  in  such 
street,  unless  specially  reserved,  subject  to  the 
eoual  enjoyment  of  such  rights  by  other  tenants 
of  portions  of  the  same  property.  Edmimn  v. 
Loiory  (^.  jy.)  275 

5.  An  actual  eviction  of  a  tenant  from  a 
portion  of  the  leased  premises  is  made  by  a 
landlord's  deposit  of  building  materials  in  front 
of  the  premises  and  upon  a  crosswalk,  whereby 
the  tenant  is  deprived  of  free  access,  ingress, 
and  egress  to  the  front  of  the  leased  premises, 
against  his  protest  and  objection,  for  a  period 
01  about  three  months.  id 

• 

6.  A  tenant  evicted  from  a  part  of  the 
premises  is  not  obliged  to  surrender  his  posses- 
sion in  order  to  be  relieved  from  the  payment 
of  rent  for  that  portion,  but  can  retain  posses- 
sion of  the  part  from  which  be  is  not  evicted. 

Id, 

7.  A  grantee  of  premises  subject  to  a  leass 
is  not  liable  for  a  use  of  the  premises  by  the 
tenant  which  constitutes  a  nuisance,  if  he  has 
no  power  to  prevent  it  or  to  determine  tbe 
lease.    Zi</%in  v.  2!(in«(Mass.)  251 

8.  An  unauthorized  use  of  premises  by  a 
tenant  constituting  a  nuisance  will  not  make 
the  landlord  liable  in  the  absence  of  his  con- 
sent or  knowledge.  U, 

Notes  and  Beibfs. 

Landlord  and  tenant;  nature  of  occupancy 
by  servant.  815 

Effect  of  partial  eviction  upon  liabflity  for 
rent;  partial  evictions  under  title  paramount 
and  dispossession  under  eminent  domain.    275 

Liability  for  injury  to  tenant's  building  after 
failure  to  remove:  690 

Debility  for  defective  premises.  578 

Liability  for  nuisance.  251 

LAW  AND  ORDER    LEAGUE.     See 

Associations,  1,  2. 

LEASE.    See  Railboadb,  1. 
LEGISLATIVE  JOURNALS.    SeeEvi 

DEKCB,  29. 

LEGISLATURE. 

The  technical  rule  of  law  making  part  of  a 
day  a  whole  day  does  not  apply  to  the  days  of 
a  legislative  session  so  as  to  maxe  a  session  of 
a  limited  number  of  days  which  began  at  nooo 
expire  with  the  end  of  a  calendar  day;  but  tbe 
last  legislative  day  will  expire  at  noon,  making 
each  of  the  limited  number  of  days  full  days 
of  twenty-four  hours.     White  v.  Einion  (W  vo.  i 

"66 

Notes  aud  BBism 

See  also  Tihe. 

Legislature;  implied  restrictions  on  the  power 
of.  888 
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A  newspaper  must  have  a  circulation  out- 
side of  tbe  county  in  which  it  is  published,  in 
order  to  have  a  "eeneral  circulation"  within 
the  meaning  of  the  xCebraska  statute  concern- 
ing libel,  which  makes  the  ofifense  greater 
when  the  libel  is  published  in  a  paper  having 
a  general  circulation.    Koen  v.  ^tote  (Neb.) 

821 

LICENSE.    See  also  Lakdlobd  and  Tiif- 
aut.  8. 

An  ordinance  making  it  unlawful  to  sell 
at  anction  goods  imported  into  the  city  for 
that  purpose,  except  on  payment  of  a  license 
fee  of  $25  per  day,  is  an  unreasonable  exercise 
of  the  power  expressly  given  to  regulate  auc- 
tioneenng.  and  to  regulate,  license,  or  prohibit 
the  sale  at  auction  of  goods  imported  mto  the 
corporation  for  that  purpose.    Be  8ipe  (Ohio) 

184 

ULENS. 

1.  The  lien  of  a  chattel  mortgage  properly 
filed  is  paramount  to  that  of  an  agister  for 
subsequently  pasturing  mortgaged  stock,  un- 
less the  mortgagee  consented,  either  expressly 
or  impliedly,  that  tbe  stock  might  be  pas- 
tured and  subjected  to  such  lien.  Wright  v. 
Sherman  (8.  D.)  793 

2.  The  fact  that  a  mortgagor  of  livestock 
retains  possession  thereof  does  not  of  itself 
show  the  mortgagee's  consent  that  the  stock 
may  be  subjected  to  an  agister's  hen  for  pas- 
turing. IcL 

8.  A  single  lien  cannot  be  had  on  three  sep- 
arate dwelling-houses  which  are  in  fsct  sep- 
arately mort^ged  when  partly  completed, 
each  with  the  land  necessarv  for  its  use,  where 
tbe  statute  provides  for  a  Uen  on  a  building 
and  its  appurtenances  and  the  land  on  which 
it  stands,  although  tbe  land  is  held  under  a 
single  title  and  the  materials  for  which  tbe 
lien  is  claimed  were  furnished  under  a  single 
contract  and  no  separate  account  kept  of  what 
entered  into  the  construction  of  each  house, 
and  it  is  therefore  impossible  to  charge  the 
houses  with  separate  Heps.  Wilcox  v.  ^Wood- 
ruff (Conn,)  314 
Bat  see  cases  following. 

4.  A  single  building  constructed  on  two  lots 
owned  by  different  persons,  by  the  owner  of 
one  lot,  with  tbe  knowledge  and  consent  of 
the  owner  of  tbe  other,  so  connects  the  lots 
that  a  lien  on  tbe  building  will  cover  both 
lots.     MenulY.  Tubbs  (yiiuu.)  815 

5.  Two  owners  in  severalty  of  contiguous 
city  or  platted  lots  may  by  their  acts  connect 
them  so  as  to  constitute  one  lot  within  the 
meaning  of  a  mechanics'  lien  law.  Jd. 

6.  Liens  set  up  by  any  of  the  defendants 
may  be  determined  in  an  action  to  foreclose  a 
mechanics'  lien  under  Minn.  Laws  1889,  chap. 
200.  Id. 

7.  To  entitle  a  materialman  to  a  single  lien 
on  fortv- seven  houses  for  brick  furnished  gen- 
erally for  them  all  under  one  entire  contract, 
it  is  not  necessary  for  him  to  prove  how  many 
bricks  went  into  any  particular  house,  or  even 
that  the  bricks  were  actually  used  in  the  con- 
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etruction  of  any  of  the  buildings,  provided  it  is 
shown  that  they  were  deliverea  under  the  con- 
tract   Maryland  Brick  06.  ▼.  8i)ilman  (Md.) 

699 

8.  A  lien  on  several  buildings  for  materials 
is  not  waived  by  taking  a  mortgage  on  part  of 
the  buildings  as  collateral  security  for  payment 
of  part  of  the  purchase  price,  and  also  receiv- 
ing a  third  person's  guaranty  for  another  part. 

Notes  akd  Bbxevs. 

Right  to  file  a  single  mechanics'  lien  against 
several  buildings.  814 

Priority  between  agister's  lien  and  chattel 
mortgage.  792 

LIFE  TENANT.    See   ANiMAiiS,   Notes 
AND  Bbtefs. 

LIMITATION  OF  ACTIONS. 

One  elected  to  the  United  States  Senate, 
who  during  the  sessions  of  Congress  left  his 
home  in  the  occupancv  of  his  servants,  and, 
taking  his  family  to  Washington,  kept  house 
there  in  rented  premises,  without  in  tendinis  to 
change  his  residence,  while  in  the  intervals 
between  the  sessions  of  Congress  he  returned 
to  and  occupied  his  home,  did  not  reside  out 
of  the  State  so  as  to  interrupt  the  Statute  of 
Limitations.    Kenein  v.  Sabin  (Minn.)       225 

NoTBs  AND  Briefs. 

Limitation  of  actions;  what  constitutes  "res- 
idence ou  of  the  state"  within  the  meaning  of 
a  statute  of  limitations;  criminal  cases;  in- 
stances. 225 

LIVESTOCK.    See  Eyidukcb,  Notes  and 
Briefs. 

MANDAMUS. 

In  'a  mandamus  proceeding  to  compel 
the  board  of  supervisors  to  include  in  tbe  esti- 
mate of  expenses  for  the  current  year  tbe 
amount  payable  to  an  agricultural  society  Ity 
provision  of  statute,  the  Tact  that  another  so- 
ciety in  the  same  county  has  complied  with  the 
conditions  necessary  to  entitle  it  to  demand 
payment  from  the  county  is  no  defense,  when 
It  does  not  appear  that  such  society  is  makitig 
any  chuim  upon  the  county  for  funds  under  tbe 
provisions  01  the  statute.  State,  Custer  Covntp 
Agri.  ikK.  dt  L  S,  Exch,  v.  Robinson  (Neb.)  3»3 

MASTER  AND  SERVANT.      See  also 

COHSTITUTIOKAL    LaW,    8-^;     LANDLORD 

AND  Tenant.  1. 

1.  The  conductor  of  a  train  has  authority 
to  hire  a  person  to  take  the  place  of  an  absent 
brakeman,  when  the  proper  and  safe  manage- 
ment of  tbe  train  requires  it.  Fox  v.  Chicago, 
St,  P.  db  K,  a  R  Co.  (Iowa)  289 

2.  The  projection  of  a  bolt  from  the  end  of 
a  car  because  tbe  nut  which  held  tbe  opposite 
end  had  worked  off  or  been  knocked  off  is  a 
risk  which  is  assumed  by  a  railroad  brakeman. 
in  the  absence  of  neglit^ence  on  the  part  of  the 
em  plover  in  respect  to  the  condition  of  tbe  car. 
Menscn  v.  Pennsylvania  R.  Go.  (Pa.)  450 

8.  Te  require  a  gang  of  men  to  range  tbem- 
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selves  In  line  along  a  train  of  moving  cars 
and  pick  up  fron;  the  ground  and  throw  on  a 
car  rails  weiphiofif  from  600  to  700  pounds  each, 
riiDDiDg  from  one  to  another  fast  enough  to  be 
in  position  as  the  train  passeSf^-especiall.v 
^iihout  notifying  a  new  and  iDexperienced 
man  of  the  great  hazard  of  the  work, — is  negli- 
gence per  96,  PcUfMT  Y.  Michigan  O.  B.  Co, 
(Mich.)  636 

4.  Loosening  his  hold  on  the  propeller  be- 
cause of  a  sense  of  sudden  ana  impending 
danger  caused  by  being  overtaken  and  struck 
by  another  car,' in  consequence  of  which  he 
falls  from  the  car  and  is  injured,  will  not  con- 
stitute contributory  ne|:ligence  on  the  part  of 
one  engaged  in  propellmg  a  hand  car.  Clarke 
V.  Pennsylvania  Oo.{lud.)  811 

5.  A  brakeman  acting  In  an  emergency 
which  gives  no  time  for  reflection  may  be 
found  by  the  Jury  not  chargeable  with  contrib- 
utory negligence  in  attempting  to  mount  and 
stop  a  car  goiDg  at  dangerous  speed,  when 
ordered  to  do  so  by  the  conductor,  although 
the  ground  at  that  place  was  uneven  and  he 
was  unable  to  see  well  because  bis  lantern  had 

?one  out.     Fox  v.  Chicago,  8t,  P.  d  K,  C.  R, 
%?.  (Iowa)  289 

6.  A  boy  fourteen  or  fifteen  years  of  age  who 
if  Dot  shown  to  have  any  information  with 
rt  ference  to  the  dangerous  nature  of  the  act  is 
not  guilty  of  contrlUutory  negligence  in  obey- 
ing the  orders  of  his  boss  to  run  and  throw 
away  an  ignited  stick  of  giant  powder.  Orman 
v.  Mannix  (Colo.)  602 

7.  The  conductor  and  engineer  of  a  railroad 
train  are  fellow  servants  of  a  brakeman  on  an- 
other train  on  the  snme  road  with  which  a 
collision  occurs.  Baltimore  db  0.  B.  Co,  v. 
AndreiM  (C.  0.  App.  6th  C.)  IIM) 

8.  The  common  master  is  not  liable  for  the 
injuries  inflicted  upon  a  member  of  a  section 
ganff  in  consequence  of  the  negligent  use  of  a 
hand  car  by  the  boss  of  another  section  gang. 
Clarke  v.  Pcnnsyhania  Co.  (Ind.)  811 

9.  The  negligence  of  a  gang  boss  in  ordering 
a  boy  fourteen  or  fifteen  years  of  age  and  who 
was  subject  to  his  orders,  to  run  and  throw 
away  an  ignited  stick  of  ^ant  powder,  which 
act  was  outside  of  the  duties  and  employment 
of  the  bov,  but  within  the  scope  of  the  employ- 
ment and  duties  of  the  boss, — is  the  negligence 
of  the  employer,  which  makes  the  latter  liable 
for  the  resulting  death  of  the  boy.  Orman  v. 
Mannix  {Oo\o,)  602 

10.  An  assistant  road  master  having  full 
power  to  direct  and  control  the  work  of  a 
gang  of  men,  including  their  foreman,  in  load- 
ing railroad  rails  on  cars,  with  power  to  direct 
the  discharge  of  any  of  them,  is  not  a  fellow 
servant  of  tne  men,  but,  in  respect  to  his  negli- 
gence toward  them,  stands  in  the  place  of  the 
master.    Palmer  v.  Michigan  C,  B,  Co.  (Mich.) 

686 

Notes  and  Bbief8. 

Master  and  servant;  constitutionality  of  re- 
strictions on  contracts  between.  868 

Reliance  upon  orders  as  affecting  contribu- 
tory negligence  of  employ^;  questions  of  law  or 
fact;  setting  servant  at  dangerous  work  out- 
side of  scope  of  employment;  seamen;  emer- 
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gency  or  hurry;  assurances  or  safety;  miscel- 
laneous cases.  608 

Assumption  of  risk;   liability  for  acts  of 
fellow  servant.  637 


Liability  for  assault  upon  servant  by  sn 
rior. 

LiabUity  for  tort  of  servant. 


m 
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1.  Causa  proxima.  non  remota  spectatnr. 
Jacksonville,  T.  dk  K.  W.R  Co.  v.  Peninsular 
Land,  T.  A  Mfg.  Co.  (Pla.)  88 

2.  Noscitur  a sociis.  Farmers  Nat.  Banky. 
Sutton  Mfg.  Co.  (C.  C.  App.  6th  C.)  596 

8.  Sic  utere  tuo  ut  alienum  non  Isedas. 
StatanY.  Ntnfolk  db  O.  B.  Co.  (N.  O.) 


MECHANICS'  LIENS.  See  Lnara, 
Notes  akd  Briefb. 

METEOR,    See  Aebolitb. 

MINERS.    See  CoNSTniTnoKAL  Law,  8^. 

MORTGAGE.  See  also  Cobforatioiis, 
82,  88;  Emblbhents;  lN8U&AircE»  8; 
Liens,  1,  2;  Pleading,  4. 

1.  Trustees  in  a  mortnige  cannot  acquire 
or  surrender  any  powers  involving  a  change  in 
the  terms  of  the  mortgage,  without  the  consent 
of  all  persons  for  whose  security  it  stands. 
Nelson  v.  Hubbard  (Ala.)  875 

2.  A  Judgment  for  a  deficiency  under  a 
Junior  mortgage  is  not  prevented  by  the  im- 
possibility of  a  sale  of  the  land,  which  results 
from  the  fact  that,  pending  appeal  from  the 
Judgment  of  foreclosure,  a  sale  of  the  land  wss 
made  under  a  prior  mortgage  and  a  surplus 
was  left  insufficient  to  pay  the  lunior  mort- 
gage, although  the  statute  provides  for  a  per- 
sonal Judgment  for  the  residue  of  the  debt 
which  IS  unsatisfied  "after  a  sale  of  Che  mort- 
gaged property."    Frank  v.  Datis  (N.  Y.)  808 

8.  A  mortgagor  bringing  into  the  state  prop- 
erty incumber^  bv  a  valia  mortgage  duly  re- 
corded under  the  laws  of  another  state  does 
not  invalidate  the  recording  or  necessitate 
recording  it  again  in  the  county  to  which  he 
has  removed  with  the  property.  BandUjf  v. 
Harris  (Ean.)  708 

4.  The  constructive  notice  imparted  by  the 
registration  of  a  chattel  mortgage  in  the 
county  and  state  where  executed  is  not  confined 
to  that  county  and  state,  but  protects  the  in- 
terests of  the  mortgagee  when  the  property  is 
removed  by  the  mortgagor  to  another  state,  by 
the  law  of  comity  between  states.  Ord  Nat. 
Bank  v.  Massey  (Kan.)  127 

6.  An  assignment  of  a  chattel  mortgage  may 
be  made  by  an  indorsement  on  the  margin 
thereof.    Hodges  v.  Wilkinson  (K.  C.)        545 

Notes  and  BBisra. 

See  also  Anhcals. 

Mortgage;  extraterritorial  force  of  chattel 
mortgage  record.  187 

Right  to  judgment  for  deficiency.  806 


MmnciPAL  C!oBFOBATioiis— Neglioengs. 
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MUNICIPAL  CORPORATIONS. 

1.  A  compUint  in  an  action  against  a  city 
for  injuries  to  plaintifT's  daughter,  which  states 
all  the  facts  reqaired  by  a  subsequent  statute 
to  be  stated  in  a  notice  to  the  city  as  a  coodi- 
tion  precedent  to  the  bringing  of  a  suit,  suffi- 
ciently complies  with  the  statute  for  the  pur- 
pose of  a  subsequent  suit  by  the  child.  Keed 
▼.  Madimm  (Wis.)  788 

2.  Annexation  of  territory  to  a  city  is  not 
an  amendment  of  its  charter,  within  the 
meaning  of  the  provisions  of  the  Washing- 
ton Constitution  respecting  the  adoption  of 
amendments  by  cities  which  have  framed  their 
own  charters.    State,  8neU,  v.  Wam&r  (Wash.) 

263 

NoTBs  Ain>  Bbtbfb. 

Municipal  corporations;  amendment  of 
charter.  268 

STAME.    See   Evidienob,  8,   4;  Identitt, 
NoTBS  AND  Bbikfs;  Traoemabx,  2. 

NAVIGATION.    Bee  Taxbb,  8. 

NE  EXEAT.    See  Contliot  or  Laws,  8. 

NEOUGENCE.  SeealsoALLST,!;  Blast- 
ing, 1-8;  EymsNCB,  15-18;  Tbial,  5-8. 

1.  Everyone  is  liable  for  all  of  those  inju- 
rious consequences  that  might  have  been  fore- 
seen and  expected  as  the  result  of  his  conduct, 
but  not  for  those  that  he  could  not  have  fore- 
seen. JaekaonviUe,  T,  <Jk  K.  W.  B.  Oo,  y. 
Penintular  Land,  T.  d  Mfg,  Co,  (Fla.)         88 

2.  Negligence  is  actionable  only  when  it  is 
the  proximate  cause  of  the  injury  complained 
of.  Id. 

8.  Negligence  of  a  third  person  does  not  ex- 
cuse one  whose  negligence  is  a  proximate 
cause  of  an  injury  to  another.  Id. 

4.  The  degree  of  care  required  to  avoid  the 
Imputation  of  negligence  in  any  given  case  is 
such  as  is  ordinarily  sufficient,  under  similar 
circumstances,  to  avoid  danger  and  secure 
safety.  Id. 

5.  The  same  degree  of  care  for  his  personal 
safety  must  be  exercised  by  a  person  of  dull 
mind,  who  is  capable  of  working  for  his  own 
livelihood  without  the  protection  of  a  guardian, 
as  is  required  of  those  of  brighter  intellects. 
Warthington  r.  Meneer  (Ala.)  407 

6.  One  who  is  so  absolutely  devoid  of  in- 
telligence as  to  be  unable  to  apprehend  appa- 
rent danger  and  to  avoid  exposure  to  It  cannot 
be  charged  with  contributory  negligence.    Id, 

7.  Knowledge  of  the  mental  deficiency  is 
necessary  to  render  liable  one  who  negligently 
Inflicts  an  injury  on  a  person  so  mentally  in- 
competent as  to  be  incapable  of  contributory 
neeligence,  but  whose  conduct  would  have 
amounted  to  contributory  negligence  in  a  per- 
son of  ordinary  capacity.  Id. 

8.  A  roller-coaster  or  switchback  is  not  a  thing 
of  sach  dangerous  character  that  permission  to 
operate  it  in  a  pleasure  resort  owned  by  a  street- 
railway  company,  and  advertising  it  as  one  of 
the  attractions  oi  the  place,  will  make  the  oom- 
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pany  liable  for  the  negligence  of  the  person 
owning  the  roller-coaster  whereby  a  person 
riding  upon  it  is  injured .  KnottruruB  v.  North 
Park  Street  R  Co.  (Mich.)  726 

0.  Persons  using  such  an  inflammable  and 
powerful  instrumentality  as  blasting  powder 
are  charged  with  knowledge  of  any  fact  in  ref- 
erence to  its  actual  effect  that  by  reasonable 
diligence  they  could  have  ascertained.  Blaek- 
weU  v.  Moorman  (N.  C.)  729 

10.  A  lessor  of  a  hotel  is  not  liable  for  in- 
juries to  a  guest  Caused  by  a  defective  awning, 
although  it  was  in  fact  defective  when  the 
lease  was  given  and  be  had  notice  at  the  time 
of  its  dangerous  condition,  unless  it  is  his  duty 
under  the  lease  to  repair  it.  FeUovM  v.  Gil- 
kuber  (Wis.)  577 

Elevators. 

11.  A  member  of  a  Are  insurance  patrol,  al- 
thoui^h  given  by  statute  the  ri^bt  to  enter 
buildings  which  are  burning  or  in  danger  to 
save  property,  is,  although  not  a  trespasser,  a 
mere  naked  licensee  under  a  license  siven  by 
the  law  itself,  where  he  breaks  open  a  building 
at  the  time  of  a  fire,  to  whom  the  owner  of  a 
building  owes  no  duty  in  respect  to  the  condi- 
tion of  a  freight  elevator  between  the  main 
floor  and  basement,  which  can  make  him  liable 
for  an  injury  to  the  patrol  by  the  faU  of  a 
counter-weight  on  such  elevator  because  of  a 
defect  in  the  rope  and  of  failure  to  box  or  guard 
the  weight.     Qibion  y.  Leonard  {l\\.)  588 

12.  The  absence  of  a  fireproof  shaft,  or  of 
metal  doors  in  the  shaft,  or  of  the  required 
catches  or  fastenings  on  the  doors,  to  a  freight 
elevator,  and  the  failure  to  have  the  elevator  in- 
spected and  to  obtain  and  post  a  certificate  of 
its  condition  as  required  by  ordinance,  are  im- 
material on  the  question  of  liability  for  injury 
to  a  fire  patrol  caused  by  the  fall  of  a  counter- 
weight which  was  not  boxed  or  guarded,  on  ac- 
count of  the  breaking  of  a  ro[«  by  which  it 
was  held.  Id. 

18.  An  ordinance  requiring  elevators  and 
other  things  "so  located  as  to  endanger  the 
lives  and  limbs  of  those  employed"  in  factories, 
etc.,  to  be,  so  far  as  practicable,  so  covered  or 
guarded  as  to  ensure  against  any  injury  to  such 
employes,  does  not  create  any  liability  for 
noncompliance  therewith,  in  favor  of  a  fire 
patrol  who  is  a  mere  licensee  on  the  premises, 
as  he  is  not  within  the  class  of  persons  for 
whose  protection  the  ordinance  was  passed. 

Id. 

Notes  and  Brzefbl 

See  also  Blabtino;  Highways;  Mastbb  and 
Sbryant. 

Negligence;  effect  of  concurring  negligence 
of  third  person  upon  the  liability  of  one  sued 
for  negligently  causing  injury:  (1)  where  de- 
fendant's negligence  is  the  efficient  and  proxi- 
mate cause  of  the  inlury,  where  defendant's 
act  was  unlawful,  neglifcence  of  physicians;  (2) 
where  the  negligence  of  both  persons  was  nec- 
essary to  produce  the  injury,  in  spreading  fire, 
liability  denied,  bow  far  the  concurring  negli- 
gence must  have  been  anticipated,  illustrations 
of  the  rule,  separate  acts  of  negligence  each 
causing  damage;  (8)  where  the  third  person's 
negligence  is  tne  cause  of.  the  injury.  88 
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Of  penon  of  mcffely  dull  mind.  407 

Id  care  of  premises.  727 

NEGROES.    Bee  Cakribbs,  L 
NEWSPAPER.    BeeLzBVL. 

NEXT  FRIEND. 

An  objection  to  a  next  friend  acting  for 
plaintifif  must  be  taken  before  entering  upon 
the  trial  on  the  merits,  and  cannot  be  raised  by 
requests  for  instructions.  Worthington  y. 
Mencer  (Ala.)  407 

NOTICE. 

1.  Notice  to  an  affent,  to  be  binding  upon 
his  principal,  must  be  concerning  some  fact 
within  the  scope  of  his  powers  and  duties  as 
such  agent.  Jaektanmlle,  T.  4b  K.  W,  R,  Co,  ▼. 
BBnirmUar  Land,  T,  <ft  i(fg.  do,  (Fla.)         88 

2.  A  bank  is  not  chargeable  with  the  know- 
ledge of  its  yice-president,  who  is  also  a  direc- 
tor and  a  member  of  its  discounting  commit- 
tee, of  facts  concerning  notes  which  he  presents 
for  discount,  and  in  the  discount  of  which  he 
does  not  act  for  the  bank.  Commereial  Bank 
V.  Burgtoyn  (N.  C.)  826 

NUISANCE.     See  Lasdlobd  Aia>  Tsm- 
ANT,  7,  8. 

OFFICERS. 

1.  Trustees  of  the  Utah  Agricultural  Col- 
lege, who  have  general  control  and  supervision 
of  the  college  and  its  property,  with  power  to 
enact  by-laws  and  rules  for  the  regulation  of 
all  its  concerns,  and  to  appoint  its  mstructors, 
other  officers,  and  assistants,  are  "officers"  of 
the  territory  within  the  appointive  power  of 
the  governor  and  legislative  council.  McCor 
nick  V.  Bratt  (Utah)  248 

2.  The  members  of  the  board  of  construc- 
tion of  the  Utah  Agricultural  College,  ap- 
pointed to  supervise  the  erection  of  college 
buildings  and  make  all  contracts  and  pur- 
chases therefor,  and  who  are  required  by  stat- 
ute to  give  bond  and  take  an  official  oath,  as 
they  are  charged  by  statute  with  an  important 
public  tnist  affecting  the  people  of  the  whole 
territory,  and  their  compensation  is  fixed  by 
statute,  while  their  duties  are  prescribed  by  law 
and  are  of  a  continuing  nature,— are  '^officers" 
who  must,  under  the  lirganic  Act  of  the  ter- 
ritory, be  appointed  by  the  governor  with  (he 
advice  and  consent  of  the  legislative  council. 

Id. 

Notes  and  Briefs 

Officers;  public;  who  are;  definitions;  what 
distinguishes  an  office  from  a  mere  employ- 
ment or  contract;  are  attorneys  public  officers; 
attendants  of  courts ;  cler^men,  marshals, 
sheriffs,  and  their  deputies;  keepers  of  public 
money;  otticers  of  public  institutions;  officers 
of  school  districts;  constables;  tax  collectors; 
mennbers  of  Congress  and  of  state  Legislature; 
miscellaneous  instances;  instances  of  persons 
performing  public  duties  who  have  been  held 
not  to  be  public  officers.  248 
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PARENT  AND  CHILD. 

1.  A  legally  adopted  diild,  whicli  ii  made 
bv  statute  to  all  inteots  and  purposes  the  child 
or  its  adopters,  the  same  as  if  bom  to  them  in 
lawful  wedlock,  is  a  lineal  descendant  of  them 
within  the  meaning  of  a  statute  providing  that 
in  case  a  legatee  mentioned  in  a  will  shall  die 
before  the  testator  his  share  shall  not  lapse, 
but  go  to  his  lineal  descendants.  Warreti  v. 
PreBoatt  (Me.)  48S 

2.  The  words  ''children  alive  by  a  former 
wife"  include  a  child  adopted  by  a  man  and 
such  wife,  as  those  words  are  used  in  Ind.  Rev. 
Stat.  1881,  g  889,  which  limit  the  interest  of  a 
subsequent  childless  wife  of  such  man  to  a  life 
estate.    Markour  y.  Erausa  (Ind.)  80ft 

8.  Filing  the  transcript  of  the  record  of  adop> 
tion  in  another  state,  which  under  Ind.  Bev. 
Stat  1881,  §  829,  has  the  effect  of  an  adoption 
in  that  state,  is  in  no  sense  a  readoption  so  as 
to  require  the  presence  of  Uie  parties;  but  such 
filing  is  effective  to  establish  the  rights  of  the 
adopted  child,  although  not  made  until  after 
his  majority  and  the  death  of  the  adoptive 
parents.  Id, 

KOTES  AND  BBIEF& 

Parent  and  child;  legal  status  of  adopted 
child;  as  to  widow  of  adopting  father;  as  to 
other  relatives  of  the  adopting  parents;  ss  to 
inheritance  from  an  adoj>led  child;  rights  of 
adopted  children  under  wills;  rights  under  set- 
tlement; rights  under  insurance  policy;  extra- 
territorial effect  of  adoption.  48S 

PARTNERSHIP.     See    also    Ck>BPOBA- 

TIONB,  16. 

Notes  and  Briefs. 

Partnership;  liability  as  partners  of  stock- 
holders in  defective  or  illegal  incorporation; 
corporations  authorized  by  law;  effect  of  in- 
corporation out  of  the  state;  fraudulent  corpo> 
rations;  corporations  de  facto;  defectively 
organized  companies;  the  contrary  decisions; 
statutory  as  distinguished  from  partnersAiip lia- 
bility; intent  to  incorporate;  subsequent  loss  of 
corporate  character;  partnership  tnt^rane.  549 

PARTY-WAIili.     See  Coyenajst,  2,  8; 
Judgment,  2. 

PATENTS.    See  Public  LAinM. 

PATROIi.    See  Negligence,  11. 

PAYMENT. 

A  general  payment  cannot  be  applied  1^  a 
national  bank  to  interest  which  has  been  for- 
feited by  taking  unlawful  discount  Danfirth 
V.  National  State  Bank  (C.  0.  App.  8d  C.)  62^ 

PENALTIES.    See  Confliot  of  Laws,  2^ 
Railboads,  14. 

PHYSICIANS  AND  SURGEONS. 

The  equal  privileges  or  immunities  of  citi- 
zens are  not  infringed  by  a  statute  which  ex- 
empts those  who  are  practitioners  of  medidoe 
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or  tUTgery  at  tbe  time  of  Its  passage  from  its 
proyUiona  requiring  a  diploma  or  certificate  of 
A  state  board  of  ezamioers  to  entitle  a  person  to 
practice  such  a  profession.  8UUe  y,  SanMph 
(Or.)  AO 

PLEADING. 

1.  A  complaint  in  an  action  for  the  death 
of  a  person  need  not  specially  aver  the  loss  of 
bis  services,  as  that  is  a  natural  and  necessary 
conseqnenoe  of  the  death.  Morgan  y.  Souih- 
em  R  Co.  (Cal.)  71 

2.  A  complaint  is  suflQcient  to  permit  the  re> 
coyery  of  such  damages  as  naturally  and  usu- 
ally now  from  the  death  of  a  person,  where  it 
ayers  that  the  plaintiff  is  tbe  father  of  the  de- 
ceased, gives  the  age  of  the  latter,  his  occupa- 
tion, the  amount  of  his  daily  earnings,  and  his 
employment  by  defendants,  with  the  facts  and 
circumstances  of  his  deaUi  as  the  result  of 
their  negligence.    Orman  y.  Mannix  (Colo.) 

802 

8.  A  shipper  who  has  agreed  to  care  for 
bis  live  stock,  feedand  water  them  and  load 
and  unload  them  at  his  own  expense,  must,  in 
a  complaint  against  the  carrier  for  failure  to 
transport  them,  alleee  that  the  loss  was  not  at- 
tributable to  his  failure  to  perform  his  part  of 
tbe  contract,  or  to  his  negligence  in  perform- 
ing it.  Terre  Haute  d  I.  R,  Go,  y.  Sherwood 
(iDd.)  .       889 

4.  A  complaint  on  a  corpofation  mortgage 
need  not  allege  affirmatively  that  the  necessary 
notice  was  published  for  tbe  meeting  which 
authorized  the  mortgage,  as  the  omission  of 
•uch  prerequisite  is  oefensiye  matter.  NeUon 
T.  Hubbard  (Ala.)  875 

5.  An  avermeni  as  to  an  infringement  of  a 
trademark,  that  defendant  "since  the  Ist  day 
of  Nov.  1888,  knowingly,  willfully,  and 
fraudulently  offered  for  sale  and  is  now  sell- 
ing/' there  being  no  eontinuando  with  refer- 
ence to  the  matter  of  selling, — will  permit 
proof  of  but  one  actual  sale  as  an  independent 
EMisis  of  damages.  Le  Page  Go.  v.  Busna 
Cement  Co.  (C.  C.  App.  1st  C.)  854 

6.  No  bill  of  particulars  need  be  filed  under  a 
pleadinjf  which  sets  up  a  single  mechanics' 
lien     Menzel  v.  Tubb»  (Minn.)  bl5 

7.  Tbe  overruling,  after  full  investigation, 
of  a  motion  to  change  the  venue  on  the  ground 
that  the  action  was  brought  in  tbe  wrong 
county,  is  coDclusive,  and  tbe  question  canoot 
be  again  raised  In  the  answer.  KeUey  v.  Co9- 
grote  (Iowa)  779 

8.  A  demurrer  is  properly  sustained  to  a  par- 
agraph of  a  complaint  which  proceeds  upon  no 
definite  theory.     Markover  v.   Krauu  (Ind.) 

806 

9.  A  demurrer  "severally  to  each  para- 
graph of  the  complaint  as  amended,  because 
the  same  does  not  state  facts,"  etc.,  is  several, 
and  the  words  ''the  same"  must  be  regarded 
ai)  referring  to  each  paragraph.  Terre  Haute 
it  I.  R.  Co.  y.  Sherwood  (Ind.)  889 

PIiEDGE    AND   COLLATERAL  SE- 
CUBITY.    See  also  Bonds;  Trial,  9. 

1.  The  assignor  of  a  warehouse  receipt  for 
merchandise  as  collateral  for  a  loan  cannot  re- 
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quire  tbe  holders  to  permit  a  timnsfer  of  the 
property  to  his  own  warehouse  when  the  prop- 
erty begins  to  spoil  and  needs  care  for  its  pres- 
ervation.    WilUU  y.  Bakh  (K.  T.)  19a 

2.  The  unreasonable  refusal  by  the  holders 
of  a  warehouse  receipt  for  merchandise  as  col- 
lateral for  a  loan,  when  notified  that  the  prop- 
erty is  spoiling,  to  permit  such  action  to  be- 
taken by  the  pledgor  as  is  necessary  to  pre- 
serve it,  will  render  them  liable  for  the  conse- 
quences which  follow.  Id. 

8.  The  holders  of  a  warehouse  receipt  for 
merchandise  as  collateral  for  a  loan  payable 
immediately  are  not  as  matter  of  law  charged 
with  the  duty  of  so  carefully  watching  the- 
propertyasto  discover  degi^nerat log  processes, 
going  on  at  the  bottom  and  in  the  interior  of 
the  mass  before  the  pledgor  does,  where  the 
latter  has  constant  access  to  it,  and  frequently 
inspects  and  exhibits  it  for  sale.  id. 

Nooxa  ASD  Bbiefs. 

Pledge;  duty  of  pledgee  as  to  care  of  thinic 
pledged.  19^ 

POLICE  POWER.  See  Conbtitutionai*. 
Law,  14. 

PRESCRIPTION.    See  Highwatb,  a. 

PRICE  LISTS.    See  also  Withbssbb,  4 
KoTES  Aim  Bbibfs. 
Price  lists;  as  evidence.  85^ 

PRINCIPAL  AND  AGENT.    See  Cob^ 

PORATIONB,  19,  20;  NOTTCB,  1. 

PRINCIPAL  AND  SURETY. 

N0T£8  AND  BbiEFS. 

Principal  and  surety;  rights  of,  as  to  set-off* 
in  cases  of  insolvency.  455 

PRIVILEGED  COMMUNICA. 
TIONS.  See  ByiDBNCs,  Notes  aniv 
Briefs. 

PROXIMATE  CAUSE.  See  also  Fire;: 
Highways,  18;  Insurance,  7,  Notbs^ 
AND  Briefs. 

1.  Proximate  cause  is  that  which  a  reason- 
able and  prudent  man  would  naturally  expect 
to  produce  a  given  result.  Jacksonville^  T,  cft- 
K.  W.  R.  Go.  y.  Peninsular  Land,  T.  <ft  Mfg. 
Co.  (Fla.)  83- 

2.  Fire  escaping  from  a  railroad  locomotive 
is  tbe  proximate  cause  of  the  destructioD  of 
buildings  to  which  fire  has  been  communicated 
from  other  buildings  set  afire  by  it,  where  the- 
natural  and  continuous  spread  thereto  of  the 
original  fire  could  not  have  been  arrested  by 
the  owner  of  the  buildings  so  destroyed,  ixv 
the  exercise  of  proper  care.  Id. 

PUBLICATION.    SeeLiBBU 

PUBLIC  IMPROVEMENTS. 

1.  A  constitutional  provision  as  to  taxation 
of  property  according  to  its  true  value  doe» 
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not  apply  to  local  or  special  asse&sments. 
BakHfh  ▼.  Peace  (N.  0.)  380 

2.  Local  or  special  assessments  under  au- 
thority of  the  Le^lature  may  be  a  yalid  ex- 
•ercise  of  the  taxing  power.  Id. 

8.  The  frontage  rule  of  assessment  for  local 
improremencs  is  a  lawful  method  of  appor- 
tioning the  benefits  of  a  local  improvement. 

Id, 

4.  Apsessments  for  local  improvements  up- 
on the  basts  of  frontage  will  be  upheld  if  not 
shown  to  be  unfair,  where  the  lots  abutting 
upon  the  improvement  are  of  substantially 
-equal  depth.    Denver  v.  Knatolea  (Colo.)     ISio 

5.  The  word  "tax/'  as  used  in  the  Colorado 
•Constitution  requiring  uniformity,  refers  to 
ordinary  public  taxes,  and  not  to  assessments 
for  local  improvements  in  cities  and  towns. 

Jd, 

6.  The  "power  of  taxation,  assessment,  bor- 
rowing money,"  etc.,  by  municipal  corpora- 
tions, which  the  Legislature  is  required  to 
restrict,  by  N.  C.  Const  art.  8,  g  4,  does  not 
include  special  assessments  upon  property, 
based  on  the  benefit  thereto  by  local  improve- 
ments.   RaleigA  v.  Peace  (N.  C.)  380 

7.  A  city  or  village  cannot  combine  special 
taxation  and  special  assessment  in  making  a 
single  improvement,  under  the  Illinois  Gen- 
«ral  Incorporation  Act,  which  gives  power  to 
make  "local  improvements  by  special  assess- 
ment or  by  special  taxation  or  both,  of  con- 
tiguous property,  or  by  general  taxation  or 
otherwise  as  they  shall  by  oidinance  prescribe," 
and  in  the  following  section  requires  the  ordi- 
nance to  "prescribe  whether  the  same  shall  be 
made  by  special  assessment  or  by  special  taxa- 
tion of  contiguous  property.  Or  general  taxa- 
tion, or  both,  — at  least  under  a  Constitution 
which  prescribes  a  general  rule  of  uniformity 
"With  an  exception  thut  local  improvements 
may  be  authorized  by  "special  assessment  or 
by  special  taxation  of  contiguous  property,  or 
otherwise."    Kuehner  v.  FreeportllW)       774 

8.  The  requirement  that  an  ordinance  for 
an  improvement  to  be  paid  for  by  special 
taxation  must  state  the  sum  or  give  the  data 
bv  which  the  amount  can  be  fixed  is  not  com- 
plied with  by  an  ordinance  which  provides 
tor  a  special  tax  to  raise  a  balance  left  after 
<leducting  benefits,  which  must  be  assessed  by 
«  body  over  which  the  city  council  has  no 
control.  Id. 

9.  A  railroad  in  a  street  may  be  made  sub- 
ject to  a  special  tax  for  a  street  improvement. 

Id. 

10.  ^o  personal  judgment  can  be  rendered 
against  an  abutting  owner  on  a  special  assess- 
ment for  a  public  improvement.  Raleigh  v. 
Peace  (N.  C.)  880 

KoTBB  Aia>  Briefs. 

Public  improvements;  validity  of  special 
assessments.  186 

Constitutionality  of  frontage  rule  of  assess- 
ment; the  rule  repudiated;  rural  or  suburban 
property.  880 

Validity  of  special  assessments  and  taxes 
for.  776 

17L.R.A. 


PUBLIC  liANDS.    See  also  Watkbs,  2.  u. 

A  land  patent  from  the  state,  which  is  not 
void  on  its  face  and  which  requires  evidenos 
dehors  the  instrument  to  show  its  invalidity » 
can  be  assailed  only  in  a  direct  proceeding  to 
review  the  action  of  the  land  commissioners,  or 
by  an  action  in  equity  to  set  it  aside.  AHa 
Fork  O.  dbE.  R  M.  Co.  v.  Aldridge  (N.  Y.) 

518 

PUBLIC  POLICY.    Bee  Contracts,  4.  S. 

PUBLIC  PURPOSES. 

KoTBs  AKD  Briefs. 

Public  purposes;  for  which  public  moi 
may  be  used.  i 

PUBLIC  RIGHTS.  See  Agtiok  or  Surr, 
d. 

QUO  WARRANTO. 

A  relator  in  quo  warranto  will  not  be  seated 
in  an  oflQce  because  the  return  of  the  canvass- 
ers was  in*his  favor  and  was  prima  facie  ccm-- 
rect,  when  in  fact  he  had  not  a  majority  of  the 
lawful  ballots  and  the  result  would  be  merely 
to  drive  the  defendant  to  a  new  quo  warranto 
proceeding.    BtaU,  Baxter,  v.   EUU  (N.  C.) 

3^ 

RAILROAD  COMMISSIONERS.   See 

Action  or  Sutt.  8. 

RAILROADS.  See  also  Coiocercb,  1; 
Dams,  2;  Easements,  8;  Eminbnt  Do- 
main, 6,  9;  Highways,  6;  Injunction.  ^ 
5;  PuBUC  Improvements,  9. 

1.  A  railroad  company's  lease  of  its  fran- 
chises and  roads  to  a  railway  corporation  of 
another  state,  which  was  not  only  unauthor- 
ized but  was  expressly  forbidden  by  law,  and 
the  effect  of  which  was  to  combine  coal  pro- 
ducers and  carriers  and  to  partially  destroy 
competition  in  the  production  and  sale  of 
anthracite  coal,  a  staple  commodity  of  the 
state,— is  an  excess  of  corporate  power  which 
tends  to  monopoly  and  the  public  injury. 
Stockton  V.  Central  R.  Co.  (N.  J.  Ch.)  97 

2.  Power  to  extend  a  street  "over"  a  railrotd 
right  of  way  will  include  the  right  to  cross  by 
means  of  a  viaduct  or  bridge.  ^  lUinoU  C.  R. 
Co.  V.  Chicago  (J\\.)  590 

8.  Extending  streets  across  a  railroad  right 
of  way  by  means  of  a  viaduct,  rather  than  at 
grade,  is  not  required  by  a  statute  providing 
that  the  right  of  way  must  be  restored  to  its 
former  state  or  in  a  sufficient  manner  not  to 
have  impaired  its  usefulness.  Id. 

4.  Power  to  extend  streets  over  or  across  any 
railroad  track,  right  of  way,  or  land  of  any 
railroad  company,  authorizes  their  extension 
across  a  railroad  '*yard."  Id, 

5.  The  alterations  of  the  route  of  a  railroad 
company  allowed  bv  the  New  York  Act  of 
1848  are  not  mere  additions  by  taking  a  greater 
width  of  land,  where  there  is  no  alteration  aad 
substitution  of  route.  New  York  O.  d  E.R. 
R.  Co.  V.  Aldridge  (N.  Y.)  616 

6.  The  insertion  in  a  grant  of  a  railroad  right 
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of  way  whicb  reserves  to  the  graDtor  a  perma- 
nent  nght  to  cross  and  recross  it,  of  a  stipala- 
lion  that  the  tracks  shall  he  laid  so  as  to  be  on 
a  general  level  with  the  ground,  will  require 
the  tracks  to  be  kept  at  such  level  so  lone  as 
the  right  of  way  exists.  C/iavpell  v.  STeto 
York,  N.  B,  A  R.  R.  Co,  (Conn.)  420 

7.  An  agreement  by  a  railroad  company  to 
construct  a  farm  crossing  over  its  tracks  be- 
tween the  two  sections  of  a  severed  farm  gives, 
«s  between  the  parties  thereto,  an  implied  right 
to  cross  the  railroad  at  such  crossing  when 
constructed,  which  is  something  more  than  a 
license.  Stewart  v.  Vineinnati,  W,  db  M,  R. 
Co,  (Mich.)  589 

8.  RailnMv)  companies,  while  not  bound  to 
fise  every  possible  precaution  to  prevent  the 
escape  of  fire  from  their  locomotives  that  the 
highest  scientific  skill  may  have  sugt^ested,  are 
required  in  the  exercise  of  reasonable  care  to 
avail  themselves  of  the  most  approved  practi- 
cable appliances  for  the  purpose.  Jackwon- 
iyitte,  T.  d  K.  W.  R.  Co.  r.  Peninsular  Land, 
T  d  Mfg.  Co.  (Fla.)  88 

9.  That  one  whose  property  is  adjacent  to  a 
railroad  has  taken  no  steps  to  guard  against 
fire  from  its  locomotives  does  not  relieve  the 
railroad  company  from  liability  for  fire  set  by 
its  locomotives  through  its  negligence.         Id. 

10.  The  liability  of  a  raikoad  company  for 
Its  negligence  in  respect  to  fire  Fet  from  its 

J>as8ing  trains  is  not  affected  by  the  fact  that 
tx  operates  its  trains  over  a  road  leased  from 
another  company.  Id. 

11.  Actual  notice  or  knowledge  of  the  un- 
safe condition  of  a  farm  crossing  which  it  has 
undertaken  to  maintain  is  not  a  prerequsite  to 
the  liability  of  the  railroad  company  for  inju- 
ries received  by  one  attempting  to  use  it.  Its 
duty  is  to  exercise  ordinary  care  to  ascertain 
the  condition  of  the  crossing.  Stewart  ▼.  Cin- 
cinnali,  W.  d  M.  R.  Co.  (Mich.)  589 

12.  So  long  as  a  railroad  company  continues 
a  farm  crossing  it  is  obliged  to  use  ordinary 
care  that  it  shall  not  be  dangerous  to  those  who 
accept  the  invitation  to  use  it  for  the  purposes 
for  which  it  is  maintained,  although  its  origi- 
nal obligation  to  maintain  the  crossing  may 
have  terminated.  Id. 

18.  The  right  to  rely  upon  signals  which  are 
required  by  statute  to  be  given  when  a  railway 
locomotive  approaches  a  highway  crossing  is 
not  confined  exclusively  to  persons  using  or 
about  to  use  the  crossmg,  where  the  statute 
makes  neglect  to  five  the  signal  a  misdemeanor 
and  imposes  liability  upon  the  company  for  all 
damages  sustained  by  any  person  by  reason  of 
fluch  negligence;  but  one  who  is  unloading 
com  for  shipment  on  the  depot  grounds  near  a 
street  crossing,  when  his  team  runs  away  and 
injuries  him,  because  of  the  company's  failure 
to  give  the  required  signal,  may  recover  dam- 
ages from  the  company  for  such  injury. 
Lonergan  v.  Illinois  C.  R.  Co.  (Iowa)  254 

14.  A  statutory  duty  of  a  railwav  company 
to  fence  its  tracks  may  be  enforced  by  a  pen- 
alty in  the  form  of  an  attorneys'  fee  to  be  al- 
lowed in  suits  brought  to  recover  the  value  of 
stock  killed  because  of  the  neglect  of  such 
duty.     Gulf,  0.  its.  F.  R.  Co.  v.  EUU  (Tex.) 

286 
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15.  A  railroad  company  is  liable  for  the  di- 
version of  surface  water  by  ditches  along  its 
right  of  way  in  the  same  cases  where  an  indi- 
vidual would  be  liable  therefor,  although  the 
Legislature  has  authorized  the  oonstruction  of 
the  road,  and  the  work  which  causes  the  diver- 
sion is  necessarv  and  is  skillf uUv  and  carefully 
I>erformed,  and  although'  there  is  no  constitu- 
tional provision  against  taking  private  prop- 
erty for  public  use  without  just  compensatioi. 
Stat&n  V.  NinfM  dC.R  Co.  (N.  C.)  b38 

KoTBS  Aia>  Brxkfs. 

Railroads;  power  to  lease.  IW 

For  whose  benefit  signals  by  approaching 
trains  are  requireil  by  statute  at  public  cross- 
ings; persons  on  track  but  not  in  highway: 
persons  or  animals  in  highway.  254 

Power  to  open  highway  crossing.  680 

REAL  PROPERTY.  See  EscBOw,  Notbs 
AND  Briefs. 

REASONABLE  DO0BT.  SeeEviDSNCB, 
Notes  and  Briefs. 

RECEIVER.    See  CoRFORATiONB,  84. 

RECORDS. 

1.  The  use  of  the  records  of  the  county 
clerk's  office  by  abstracters  and  others  is  sub- 
ject  to  reasonable  regulation  by  the  clerk, 
where  he  is  responsible  for  the  care  of  the 
records.     Upton y,  Catlin  {Colo.)  282 

2.  A  rule  permitting  the  use  of  the  records 
of  a  county  clerk's  office  between  the  hours 
of  9  and  12  in  the  forenoon  and  1  and  4  in  the 
afternoon,  except  on  days  when  the  clerk  or 
his  deputy  is  required  to  attend  a  session  of 
the  county  commissioners  in  the  office,  when 
but  one  hour  in  the  forenoon  and  one  hour  in 
the  afternoon  isallowed, — is  reasonably  liberal. 

Id. 

REMAINDERMAN.      See    Animals^ 
Notes  and  Briefs. 

REPLEVIN. 

The  mere  fact  that  an  exchange  of  horses 
was  made  in  violation  of  the  Sunday  law  will 
not  entitle  one  of  the  parties  to  tender  back  the 
horse  received  by  bim  and  maintain  replevin 
to  recover  possession  of  the  one  parted  with. 
EeUey  v.  Oosgrove  (Iowa)  779 

RESERVATION.     See    Easements,   8; 
Railroads,  6. 

RESIDENCE.    See    Limitation  of  Ac- 
tions, Notes  and  Briefs. 

RESTORATION.    See  Damages,  Notes 
AND  Briefs. 

RESUME. 

Subjects  discussed  and  points  decided.     865 

ROLLER-COASTER.    See  Neoligsnce. 
8. 
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SALE.    See  also  Intoxioatiko  Liquoiub. 

Ad  action  for  breach  of  the  implied  war- 
ranty of  iltle  ou  the  sale  of  personal  property 
is  not  premature,  when  the  prop^y  has  been 
taken  by  a  third  person  in  an  aetioo  which  is 
not  yet  ended,  to  enforce  a  chattel  mortgage 
which  waaontstandinff  at  the  time  of  the  sale. 
Eodget  v.  WiUUnton  (N.  0.)  646 

N01B8  JLHD  Bbufs. 

Bale;  essentials  to  a  valid  sale  of  goods;  de- 
livery not  essential  to;  when  completed;  ven- 
dor as  bailee  of  vendee  after  contract  perfected; 
acceptance  of  order  as  completion  of  contract; 
acceptance  of  goods  as  transferring  riffht  of 
propertv;  delivery  to  carrier;  property  vests 
in  purchaser  on  delivery  to  carrrer;  prohibi- 
tory laws;  proi)erty  passes  when  nothing  re- 
mains to  be  done;  title  does  not  pass  while  any- 
thing remains  to  be  done.  176 

SATISFACTION.    See  also  Vendob  aud 

PURGHASER,    1. 

NoTsa  AND  Bribps. 
Satisfaction;   agreement    to   give,   see  Oon- 

TRACT8. 

SET-OFF. 

1.  A  set-off  against  an  assignee  for  creditors 
will  not  be  allowed  unless  the  claim  against 
the  insolvent  was  due  at  the  time  of  the  assign- 
ment.    Fera  v.  Wickham  (N.  T.)  &6 

2.  A  deposit  in  a  national  bank  which  be- 
comes iDsolvent  may  be  set  off  against  a  liabil- 
ity of  the  depositor  to  the  bank  on  notes  dis- 
counted by  the  bank  before  it  became  insol- 
vent, but  which  did  not  mature  until  afterward. 
TariMey  v.  Clothier  (C.  0.  App.  8d  0.)       462 

8.  U.  S.  Rev.  Stat,  g  6242,  which  prohibits 
any  national  bank  when  insolvent  or  in  con- 
templation of  insolvency  from  so  disposing  of 
its  assets  as  to  prevent  their  proper  application 
to  the  redemption  of  its  circulating  notes  and 
the  ratable  distribution  of  the  remainder 
among  its  creditors,  does  not  prohibit  the  al- 
lowance of  any  valid  set-off,  legal  or  equitable, 
which  a  debtor  of  the  bank  may  have  against 
any  obligation  owing  by  bim  to  it  at  the  time 
of  its  insolvency.    Armstrong  v.  Warner  (Ohio) 

466 

4.  The  drawer  of  a  check  on  another  bank 
which  a  national  bank  receives  on  deposit,  car- 
rying the  amount  to  the  credit  of  his  agent  up- 
on the  agreement  that  he  would  take  for  part 
of  the  sum  a  draft  drawn  on  a  distant  bank,  and 
would  not  Immediately  check  out  the  balance, 
is  entitled  in  equity  to  have  the  amount  of  such 
draft  set  off  against  his  liability  on  the  check, 
where  before  presentment  of  the  draft,  which  he 
still  owned,  the  drawer  bank,  which  was  insol- 
vent, without  having  provided  any  funds  with 
which  to  pay  the  draft,  passed  into  the  hands  of 
a  receiver  and  the  check  (payment  of  which 
had  been  stopped)  came  to  his  possession.    Id, 

6.  An  acceptor  who  is  as  to  the  drawer 
merely  a  surety  on  a  draft  which  a  bank. at  the 
time  of  its  iDsolvency  bad  discounted  for,  and 
carried  the  proceeds  to  the  credit  of,  the  draw- 
er, and  which  was  protested  for  nonpayment, 

17  L.  R.  A. 


In  entitled  in  equity  to  have  set  off  against  hia 
liability  as  acceptor  of  the  draft  money  due  hia 
principal  on  the  deposit  aoooant  with  ih* 
bank.  /d. 

6.  The  allowance  of  a  set-off  la  not  the  crea- 
tion of  a  preference  by  an  insolvent  national 
bank,  but  an  ascertainment  merely  of  the  just 
amount  due  on  the  debtor's  obligation,  and 
may  be  enforced  against  a  receiver  of  the  bank. 
It  ia  the  balance  due  after  deducting  the  set- 
off, which  constitutes  assets  in  the  reoeiTei^a 
hands  for  disposition  in  accordance  with  il% 
provisions  of  the  Federal  atatutea.  11 

7.  When  the  holder  of  a  claim  not  yet  dua^ 
arising  upon  contract,  becomes  insolvent  and 
transfers  the  same  before  maturity,  and  tfae 
debtor  at  the  time  of  the  transfer  liolda  a  sim- 
ilar claim,  then  due,  against  the  aaslgnor,  his 
right  of  set-off  la  preserved  against  the  as- 
signee when  the  latter's  cause  of  action  arises; 
and  a  surety  on  the  obligation  so  transferred 
may  enforce  the  set-off  for  his  own  protection 
if  the  principal  debtor  be  insolvent;  but  the 
rule  does  not  apply,  where  the  thing  tranaferred 
is  commercial  paper  and  the  assignee  becomes 
the  bona  fide  bolder  thereof  for  value.        M 

8.  Equity  will,  in  ^neral,  enforce  the  right 
of  set-off  by  decreeing  the  compensation  of 
mutual  demands,  so  far  aa  they  equal  each 
other,  where  they  have  grown  out  of  the  same 
or  connected  transactions,  or  the  one  has 
formed.  In  whole  or  in  part,  the  considerstioa 
of  the  other,  and  the  party  against  whom  the 
set-off  is  asserted  is  insolvent.  /d 

NoTBs  and  Brdefs. 

Set-off;  effect  of  immaturity  of  claim  at  the 
time  insolvency  occurs  upon  the  right  of  set- 
off: (a)  where  the  immatured  debt  u  owing  to 
the  insolvent,  rights  of  bank  depositor,  effect 
of  appointment  of  receiver;  (d)  where  the  debt 
is  owing  by  the  insolvent,  rights  of  surety,  in- 
dorser,  etc.,  doctrine  of  mutual  credit       456 

Right  of,  in  case  of  insolvency.        468,  467 

SHIPPING. 

A  willful  and  unjustifiable  attack,  with 
kicks  and  blows,  by  the  captain  of  a  vessel  up- 
on a  seaman,  merely  because  he  aaid  he  was 
sick  when  ordered  to  go  on  deck,  la  not  within 
the  scope  of  the  captain's  employment  or  an- 
thority,  and  will  not  render  the  ownera  of  the 
vessel  liable  for  the  injuries  thereby  caused. 
QabrieUon  v.  WaydeU  (N.  T.)  223 

NOTBS  AND  BRDBF& 

Shipping:  liability  for  assault  by  captain 
\xpon  seaman.  228 

SIGNALS.    See  Railboads,  Notes  and 
Briefs. 

SPECIFIC    LEGACIES.     See    Wills, 
Notes  and  Bbiefb. 

SPECIFIC  PERFORBIAHCE. 

Specific  performance  of  a  contract  for  Isnd 
on  which  there  is  the  cloud  of  an  uncanceled 
mortgage  may  be  granted,  where  the  notes  se- 
cured by  it  are  barred  and  the  widow  and 
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faeirs  of  the  mortgagee  have  released  their  In- 
terest by  a  quitclaim  deed,  while  there  is  no 
evideDce  from  which  it  can  be  inferred  or  pre- 
sumed that  either  the  mortgage  or  any  uf  the 
Tiotea  have  been  assigned,  and  the  vendor  offers 
to  leave  in  the  hands  of  the  vendees  untH  this 
alleged  cioud  can  be  removed,  an  amount  of 
the  purchase  money  sufficient  to  indemnify 
Cbem  against  any  claim  tbat  might  be  made  by 
flome  possible  but  unknown  asfflgnee.  B^e  v. 
Lyharger  (Ohio)  408 

J9PENDTHRIFT  TRUSTS.    See 
TRuara,  a-4. 

SPORTS.   See  Sunday,  Notes  AND  BRisFa. 

STATE.    See  CouRTa,  Notks  akd  BRtBF& 

STATUTE    OF    FRAUDS.     See   Con- 
tracts, 1, 

STATUTES.      See    also    Agricultural 

SoCIETtEB.  2;  BVTDBNCE,  29. 

1.  The  unconstitutionality  of  a  statute 
must  be  shown  beyond  a  reasonable  doubt  in 
order  to  overth  ow  it.  Denver  v.  Khowies 
<Colo.)  136 

2.  The  invalidity  of  a  statute  so  far  as  it 
deaiffnates  the  fiersons  who  shall  be  trusiei'S  of 
a  college  does  not  make  the  Act  invalid  so  fur 
as  it  establishes  a  board  of  trustees.  McCor- 
niek  v.  PraU{Vt9h)  243 

8.  A  statute  which  provides  for  the  collec- 
4!oD  of  claims  against  railway  corporations 
only  is  not  a  special  Act  within  ibe  tnenning 
of  constitutional  provisions  tliat  such  AolRcau- 
oot  be  passed  to  provide  for  or  cliari^e  tbe 
methods  of  tbe  collection  of  debls,  or  ^ben  a 
general  law  could  be  made  applicable.  Gttlf, 
a  4b  8.  F,  R.  Co.  V.  Eai$  (Tex.)  2?6 

4.  Tbe  provision  of  Neb.  Const,  art.  8, 
^  11,  that  "no  bill  shall  contain  more  than 
one  subject,  and  tbe  same  shsU  be  clearly  ex- 
pressed m  its  title/'  has  no  application  to  laws 
in  force  ai  the  time  of  the  adoption  thereof. 
State,  Custer  County  Agri.  Soc.  db  L.  8,  Ereh. 
▼. -BpftiWAwCNeb.)  383 

5.  Mere  negative  contemporary  construciion 
of  a  statute,  iLfcrred  from  nonuser  for  maoy 
years  of  a  fyfuhi  now  clainied  to  exist,  is  of 
iittle  value  in  (ietermining  its  proper  meaning, 
— especially  where  the  only  person  capable  of 
oalling  the  statute  into  action  is  a  higb  officer 
of  the  state  with  multifarious  duties  and  cares. 
People  V.  Ballard  (N.  Y.)  787 

6.  A  statute  giving  cities  the  power  to  ap- 
portion the  expense  of  improvements  '*by  as- 
sessments of  labor  or  otberwise'Ms  not  re- 
pealed by  a  void  provision  of  a  charter  which 
requires  the  whole  cost  of  improvements  to 
be  charged  against  abuttinff  property,  without 
JUiy  apportionmeDt.    Baieigh  v.  Peace  (N.  C.) 
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STREET  RAILWAYS.    See  also  Eleo- 
TRiciTT,  Notes  and  Briefs. 

1.  Electricity  may  be  used  as  the  motive 
power  of  a  street  railway  under  a  statute  au- 
thorizing the  use  of  * 'horse,  animal,  or  any 
tnechanical  or  other  power  .    .    .    except  the 
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force  of  steam,"  although  at  the  time  when 
the  Act  was  passed  such  railways  were  run  ex- 
clusively by  animal  power  and  the  method  of 
operating  them  by  electricity  bad  not  been  in- 
vented. Hudson  Biver  Teleph,  Co.  v.  Water- 
tliet  Tump,  <t  B  Co.  (N.  Y.)  674 

2.  The  choice  of  horses  as  the  motive  power 
of  a  street  railway  is  not  irrevocable  under  a 
statute  authorizing  the  power  of  "horses,  ani- 
mals, or  any  mecbanical  or  other  power 
.  .  .  except  the  force  of  steam;"  aUil  electrici- 
ty may  be  subsequently  substituted  if  the 
necessary  permission  is  obtained  from  the  city 
authoriiiea.  Id. 

8.  The  statutory  right  of  a  street-railway 
company  to  change  its  motive  power,  although 
not  yet  exerciseil.  is  preserved  by  the  terms  of 
a  subsequent  statute  which  declares  that  it 
shall  not  interfere  witb,  repal,  or  invalidate 
any  lifibts  theretofore  acquired.  Id, 

4.  Failure  to  look  in  both  directions  for  uu 
approaching  car  Juat  before  attempting  to 
drive  across  an  electric-railway  track,  and.  If 
the  view  is  ob^tructcd,  to  listen,  is  negligence 
jieree.  BkrUman  v.  Ea^t  Harrufyurg  City 
Pate,  R.  Co,  (Pa.)  448 

SUNDAY.    See  also  Repi^eytn. 

Playing  baseball  on  Sundsv  is  " sporting" 
within  the  prohibition  of  Neb.  Crim.  Code, 
g  241.     State  v.  O^Hourk  (Neb.)  880 

Notes  and  Bhiepb. 

Sunday;  remedy  of  party  as  to  rescission  of 
Sunday  contract.  779 

Prohibition  of  Sunday  sports  or  games.  880 
SWITCHBACK.    See  N  boliobncb,  8L 

TAXES.    See  also  Counties;  Covenant,  1. 

1.  The  Legislature  has  authority,  under  the 
Nebraska  Constitution,  to  determine  what  pur- 
poses are  matters  of  public  concern,  so  as  to 
render  taxation  therefor  admissible.  State, 
Custer  County  Agri,  Soc.  db  L.  8,  Exeh.  v. 
Bobinmn  (Neb.)  8S8 

2.  Books  containing  abatracts  of  land  titles, 
which  have  a  recognized  voluo  and  are  kept 
and  used  as  the  basis  of  a  busine'-s  for  profit, 
are  taxable  as  property  although  they  are  in 
manuscript  and  their  value  depends  on  the  in- 
formation which  la  obtainable  from  them  by 
consultation  or  extracts,  [jeon  Loan  db  A.  (h, 
V.  Leon  lid.  cf  Equalisation  (Iowa)  190 

8.  A  dam  owned  by  a  corporation  author- 
ized to  improve  the  navigation  of  a  river  and 
collect  tous  for  the  passage  of  logs  therein, 
which  is  necessary  to  the  purposes  of  its  or- 
ganization  and  the  exercise  of  its  franchises,  is 
not  taxable,apart  from  its  plant  and  franchises, 
as  part  of  the  abuttimr  real  estate  owned  by 
such  corporation.  Jelhw  Biver  Imp.  Co.  v. 
Wood  County  (Wis.)  93 

4.  A  state  tax  on  the  franchise  of  a  tele- 
graph company  which  has  accepted  the  pro- 
vision of  the  Act  of  Congress  of  July  24. 1860, 
providing  for  aid  in  the  construction  of  tele- 
graph lines,  and  for  securing  to  the  govern- 
ment the  use  of  the  same  for  postal,  military, 
and  other  purpoeea. — is  void  as  an  attempt  to 
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tax  an  instrument  of  the  genrml  government.  ] 
San  Francisco  v.  Western  U.  Ttleg.  Go.  (Cal.) 

801 

KOTBS  AKD  BkIKFS. 

Tax;  what  property  is  part  of  the  franchise 
of  a  corporation  for  purposes  of  taxation.     93 

On  franchise  of  telegraph  company.        801 

By  county  for  state  institution.  795 

By  county;  limitation  of.  797 

TELEGRAPHS.    See  also  Damages,  1; 
Taxes,  4. 

1.  A  stipulation  restricting  the  liability  of  a 
telegraph  company  for  negligence  is  void  in 
respect  to  mistakes  in  transmission,  as  well  as 
to  delay.  Brovm  ▼.  Postal  Teleg.Oabls  Co.  (N. 
C.)  «48 

2.  A  limitation  of  the  amount  of  liability  for 
mistakes  or  delays  in  telegrams  to  fifty  times 
tlie  «um  received  for  sending,  unless  specially 
insured,  is  void  %s  to  mistakes  caused  by  negli- 
gence, id. 

Notes  and  Briefs. 

Telegraphs;  limitation  of  liability  for  Degli- 
gence.  648 

TELEPHONES.    See  also  Electricitt, 
Notes  add  B.bibfs;  Evidence,  47. 

Notes  and  Briefs. 

Telephone;  evidence  of  conversations  by. 

440 

TENDER.    See  Costs,  1. 
TERRITORY.    See  Courts,  13. 

TESTAMENTARY  CAPACITY.    See 

Evidence,  Notes  and  Briefs. 

THREATS.     See  Evidence,   45,   Notes 
AND  Briefs. 

TIME.    See  also  Lbqislatxtre. 
Notes  and  Briefs. 
Time;  computation  of  legislative  days.      "66 

TITLE  INSURANCE.    See  Insurance, 
4. 

TOWNS.    See  also  Highways,  8. 

A  town  may  take  title  bv  a  conveyance  of 
land  for  street  purposes,  under  a  statute  author- 
izing towns  to  take  conveyances  of  land  *'for 
the  use  of  the  inhabitants."  Hughes  v.  Bing- 
ham (N.  Y.)  464 

Notes  and  Briefs. 

Towns;  power  as  to  highways.  454 

TRADEMARK.     See  also  Equity,  2-^; 
Pleading,  5. 

1.  Positive  proof  of  fraudulent  intent  is  not 
required  to  establiRh  infrinircment  of  a  trade- 
mnrk,  where  the  proof  of  infringement  is  clear. 
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Le  Page  Co,  v.  Russia  Cement  Co,  (C.  C.  Appi 
Ist  C.)  3M 

2.  The  right  to  use  his  own  name  in  con- 
nection with  glue,  even  to 'state  the  fact  that  it 
is  manufactured  by  Le  Page,  or  the  Le  Page 
Company,  must  be  denied  toLe  Page,  the 
orifirinal  manufacturer  of  *'Le  Page  Glues," 
and  to  a  corporation  which  has  succeeded  him 
in  the  business  of  manufacturing  glue  under  a 
process  patented  by  him,  where  he  has  previ- 
ouslv  transferred  all  his  interest  in  and  tlie 
gooa-will  of  the  original  business  to  another 
corporation  which  still  manufactures  "Le  Page 
Glues,"  and  whose  customers  are  scattered 
throughout  the  United  States,  since  to  many 
of  them  the  words  "Glue  Manufactured  by  Le 
Page"  would  be  equivalent  to  "Le  Page's 
Glue."  EL 

8.  A  trademark  including  a  surname  may  be 
sold  with  the  business  or  ttie  establishment  to 
which  it  is  incident.  Id, 

4.  A  corporation  which  accepts  the  assign- 
ment of  a  patent  for  a  process  from  a  perioi 
who  uses  it  in  manufacturing,  and  permits 
him  to  control  its  business  In  such  mano- 
facturing,  stands  exactly  in  his  shoes  in  rela- 
tion to  another  corporation  which  charges 
infringement  of  a  trademark  which  he  had  pre- 
viously transferred,  and  is  barred  from  deny- 
ing that  it  is  not  proceeding  under  his  authority 
and  as  his  successor.  liL 

Notes  AUD  BBiEFa 

Trademark;  use  of;  competition  in  business: 
what  may  not  be  appropriated  for;  right  to 
exclusive  use  of;  labels  as;  courts  will  not  aid 
deception  and  fraud.  129 

TRADENAME.    See  Trademark,  3. 

TRESPASS.    See  Courts,  4. 

TRLAL. 

1.  In  making  an  opening  statement  to  the 
Jury,  counsel  has  a  right  under  the  rules  of 
the  court  to  state  in  good  faith  his  claims  as  to 
the  law,  in  so  far  as  it  is  necessary  to  give  the 
jury  an  understanding  of  his  theory.  Preniu 
V.  &iAf«(Mich.)  494 

2.  The  trial  court  may  in  its  discretion  per- 
mit a  plaintiff  to  introduce  additional  proof  in 
chief,  as  distinguished  from  that  in  rebuttal, 
after  defendant  has  rested.  JaeksonviUe,  T.  d 
K,  W.  R,  Co,  V.  Peninsular  Land,  T,  <fi  Mfg, 
Co.  (Fla.)  33 

8.  A  statute  authorizing  courts  to  discharge 
some  of  the  jurors  who  have  been  impaneled 
in  a  cause  if  they  are  unable  to  attend,  and  pro- 
ceed with  the  trial  and  to  verdict  with  less 
than  twelve  jurors,  but  which  does  not  autbnr- 
ize  a  jury  of  less  than  twelve  to  be  impaneled 
in  the  first  instance,  violates  a  constituiional 
right  of  "trial  by  jury,"  and  is  not  within  an- 
other provision  of  the  Constitution  that  "  the 
Legislature  may  authorize  a  trial  by  a  jur^  of 
a  less  number  than  twelve,"  since  the  lef^sls- 
tive  power  cannot  be  delegated  to  the  court. 
}tcRae  ▼.  Grand  Rapids,  L.  db  D.  R.  Co. 
(Mich.)  750 

Qnestlona  for  court  or  Jury* 

4.   The  question  of  the  admissibility  of  on- 
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communicated  tbreats  as  evidence  toachlng  the 
iasae  as  to  wlio  began  the  encounter  is  one  for 
the  coart,  its  funcuons  being  merely  to  decide 
whether  or  not,  viewing  the  entire  evidence  at 
the  time  the  offer  to  prove  them  is  made,  there 
js  any  doubt  as  to  who  began  the  encounter. 
Their  weight  when  introduced  is  for  the  jury's 
determination,  upon  considering  them  in  con- 
nection with  all  the  other  evidence.  WiUon 
▼.  State  (Fla.)  664 

5.  The  question  of  negligence  or  contribu- 
tory negligence  is  one  of  fact,  and  not  of  law, 
when  the  evidence  is  conflicting  or  reasonable 
men  might  differ  as  to  inferences  which  ought 
to  be  drawn  from  the  undisputed  evidence. 
Jaek$onmUe,  T.  4b  K.  W,  B,  Co,  v.  Peninmla/r 
Land,  T.  db  Mfg.  Co,  (Fla.)  88 

6.  The  question  whether  or  not  the  roaster 
is  negligent  in  failing  to  provide  some  appli- 
ance for  thawing  giant  powder,  which  is  neces- 
aarily  used  in  the  work  and  which  frequently 
becomes  frozen,  is  for  the  Jury,  where  some 
witnesses  testify  that  thawing  such  powder  be- 
fore an  open  fire  is  unusuallv  hazardous,  and 
that  there  is  little,  if  any,  danger  attendant 
upon  thawing  it  by  means  of  an  appliance  said 
to  be  in  general  use,  while  other  witnesses 
state  that  no  such  appliance  is  in  general  use, 
that  thawing  before  an  open  fire  is  not  attended 
by  unusual  hazard,  and  that  an  appliance 
would  afford  but  slight  protection.  Orman  v. 
Mannix  (Colo.)  602 

7.  No  question  for  the  Jury  as  to  the  negli- 
eence  of  a  railroad  company  in  respect  to  a  de- 
fect in  a  car  from  which  a  bolt  projected  be- 
<:au8e  the  nut  had  worthed  off  or  been  knocked 
off  from  the  other  end  can  arise  from  the  mere 
fact  of  injury  to  a  brakeman  by  such  project- 
ing bolt,  where  a  thorough  and  perfect  system 
of  iDspection  of  cars  is  proved,  and  there  is 
isothing  to  show  that  the  defect  existed  for  any 
time  prior  to  the  accident.  Memeh  v.  Pennsyl- 
vania R.  Co.  (Pa.)  460 

8.  Whether  a  fire  which  escaped  from  a 
passing  train  and  spread  over  adjoining  land 
was  the  proximate  cause  of  the  injury  com- 
plained of,  or  such  injury  was  the  result  of 
another  and  independent  cause,— as,  where  the 
wind  shifted  or  increased  in  violence  after  the 
fire  started  and  before  the  damage  was  done, — 
is  a  question  of  fact  for  the  jury.  Jaekeonmlle, 
T,  £  K,  W.  B,  Co,  V.  Penlmular  Land,  T.  d 
Mfg.  Co.  (Fla.)  88 

9.  The  question  is  for  the  jury  whether  or 
not  the  duty  rests  upon  the  holders,  as  collat- 
eral for  a  loan,  of  a  warehouse  receipt  for  mer- 
chandise to  which  the  pledgor  has  constant 
access,  to  take  action  for  the  preservation  of 
the  property  when  notified  that  it  is  deteriorat- 
ing.    WilUU  V.  Hatch  (N.  Y.)  198 

10.  The  declining  by  a  devisee  to  state 
whether  or  not  she  has  elected  to  accept  a  de- 
vise of  lands  already  in  her  possession,  or  to 
claim  dower  in  other  land  devised  by  the  same 
wiU  to  another  person,  makes  a  question  for 
the  jury  whether  or  not  she  has  in  fact  elected 
to  take  under  the  will  Tjimmerman  v.  L^ 
.(Pa.)  586 

11.  The  question  of  premeditation  is  one  of 
fact  for  the  jury,  who  must  say  whether  or  not 
the  killing  was  the   result  of   an  intention 
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formed  upon  premeditation  of  the  subject,  and 
consequently  murder  in  the  first  degree. 
Lotett  V.  State  (Fla.)  705- 

Instmetiona. 

12.  Instructions  should  be  confined  to  the- 
issues  made  by  the  pleadings,  and  based  onJv 
on  the  evidence  in  the  case.    Jaekeonville,  T. 
d  K.  W.  B.  Co.  V.  PeninmOar  Land,  T.  d 
Mfg.  Co.  (Fla.)  88 

18.  It  is  not  error  to  refuse  an  instruction, 
where  the  substance  of  it  is  given  in  other  in- 
structions. Jd. 

14.  Where  the  force  of  an  instruction  which 
is  requested  and  is  proper  in  itself  is  not 
changed  by  an  addition  made  to  it  by  the  court, 
there  is  no  error  in  the  mere  fact  of  making 
the  addition.     Wilson  v.  State  (Fla.)  664 

16.  A  summary  of  the  contentions  on  both 
sides  may  be  given  by  the  court  to  the  jury. 
Blacktcellv.  Moorman  (N.  C.)  729 

16.  A  summarv  of  the  testimony  relied  on 
by  plaintiff  may  be  given  in  the  charge  of  the 
court.  Id. 

17.  A  charge  that  an  act  is  done  maliciously 
when  done  on  purpose  and  with  evil  intent  is 
not  erroneous.     Lovett  v.  State  (Fla.)  705 

18.  It  is  error  to  state  to  the  jury  the  legal 
obligation  as  to  the  maintenance  of  railroad 
farm-crossings,  and  instruct  them  that  defend- 
ant's liability  depends  on  whether  or  not  it  was- 
reasonablv  careful  in  the  premises  to  avoid  ac- 
cident, without  directing  their  attention  to  the 
question  of  the  existence  of  the  crossing,  where 
this  is  in  dispute.  Stetoart  v.  Cincinnati,  W. 
dtM.B.  Co.  (Mich.)  589 

19.  Although  the  consideration  of  a  deed  of 
land  on  which  insurance  of  the  title  is  obtained 
on  an  application  stating  that  the  price  paid 
was  $11,000  was  recited  to  be  $11,000,  while 
the  transaction  was  really  a  trade  of  mining 
stock  of  little  value  and  $8,000  for  the  land, 
an  instruction  that  if  the  insured  honestly  be- 
lieved he  was  paying  $11,000  cash  value,  and 
the  grantor  accept^  it  as  that  amount  in 
money,  the  jury  should  findhis  answer  true, 
—was  sufficientlv  favorable  to  the  insured,  in 
an  action  on  the  policy.  Stensgaard  v.  SI. 
Paul  Beal-Estate  TiiU  Ins.  Co.  ^Minn.)        575^ 

20.  The  words,  '*  first  done  some  apparently 
hostile  act  towards  the  defendant,"  are  sug- 
gested as  a  safe  substitute,  on  a  new  trial,  for 
the  words,  *'  first  assaulted  him  with  a  deadly 
weapon,"  in  a  charge  that  if  the  jury  "be- 
lieved from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant  went  to  the  house  of 
the  deceased,  and  commenced  and  brought  on 
the  difficulty,  and  shot  him  down,  and  killed 
him  without  the  deceased  having  first  assaulted 
him  with  a  deadly  weapon,  putting  the  de- 
fendant in  reasonaole  fear  of  bis  own  life  or  of 
any  great  bodily  harm  to  himself,"  tbey  should 
find  Dim  guilty  as  charged  in  the  indictment. 
Wilson  V.  State  (Fla.)  654 

21.  An  instruction  that  the  law  gives  the 
jury  the  right  to  recommend  the  prisoner  to* 
the  mercy  of  the  court  in  the  case  of  convic- 
tion, if  a  majority  of  their  number  so  decide, 
is  not  improper  as  a  suggestion  to  the  jury  to- 
abuse  their  discretion,  to  the  disadvantage  of 
the  accused.    LoveU  v.  8ta4s  (Fla.)  705 
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88.  It  is  Dot  erroneoas  to  cbar^  that  the 
premeditation  which  the  law  requires  to  con- 
•stitute  murder  in  the  first  depree  need  not  be 
for  an^  particular  length  of  time,  that  it  is  suf- 
Sclent  if  the  premeditation  was  but  for  a  mo- 
Tuent,  provided  the  action  of  the  slayer  was 
tbe  result  of  such  premeditation.  Lavett  v. 
8taU  (Fla.)  705 

28.  The  instruction  to  a  Jurv,  "  Where  the 
law  says  you  must  be  satisflea  beyond  a  rea- 
sonable doubt  before  you  can  convict,  it  means 
that  your  mind  must  be  so  thoroughly  con- 
vinced that  you  would  act  upon  the  conviction 
in  matters  of  the  highest  concern  and  impor- 
tance to  yourself/' — is  erroneous  as  requiring 
no  higher  degree  of  proof  than  a  preponder- 
ance of  evidence,  and  as  giving  the  Juror  no 
definite  idea  of  his  duty,  and  as  calculated  to 
mislead  him.  Id, 

TRUSTS.    See  also  Cobfobations,  88;  St- 

IDEMCS,  10. 

1.  The  right  to  a 'transfer  of  certificates  of 
a  trust,  which  have  been  issued  to  stockhold- 
ers of  corporations  of  which  the  control  and 
tnanagement  have  been  surrendered  to  it,  can 
be  enforced  by  a  purchaser  who  has  taken  an 
4issignment  of  them  in  a  duly  formal  manner, 
although  he  has  been  hostile  to  the  trust  and 
is  carrying  on  a  rival  business,  where  the  trus- 
tees are  given  no  discretion  to  discriminate  as 
to  transfers,  and  each  certificate  is  made  ex- 
pressly **  transferable  only  on  the  books  of  said 
trustees  on  surrender  of  this  certificate."  Biee 
T.  BocktfOler  (N.  Y.)  287 

8.  A  testator  may  lawfuUy  establish  a  trust 
fund  tbe  iooome  of  which  shall  be  paid  to  a 
desigoated  person  for  life,  free  from  the  power 
of  alienation  and  beyond  the  reach  of  his  cred- 
itors.   Roberts  v.  SUvem  (Me.)  866 

8.  The  insertion  in  a  wiU  which  establishes 
a  trust  fund,  directs  Its  income  to  be  paid  to 
certain  persons  for  life,  and  disposes  of  the  re- 
mainder, of  provisions  which  enjoin  all  persons 
interested  in  the  will  not  to  *'in  any  way,  di- 
rectly or  indirectly,"  transfer  any  claim  or 
rights  they  may  have  by  virtue  thereof,  or  "to 
pay  to  any  other  person  than  those  entitled 
tinder  the  will"  any  legacy  or  annuity  or  any 
part  thereof,  on  penalty  of  its  forfeiture,— is 
-suflScient  to  place  the  income  beyond  the  reach 
of  creditors  of  the  life  tenants.  Id, 

4.  The  trustee  cannot  effect  a  forfeiture  of 
any  sum  due  to  one  entitled  to  a  share  of  the 
income  of  the  trust  fund  for  life,  by  paying  it 
to  a  third  person  without  the  consent  of  the 
t)eneflciary,  although  the  will  provides  that 
payment  of  such  income  to  a  person  not  entitled 
under  the  will  shall  cause  its  forfeiture,  such 
tiction  being  merely  a  breach  of  trust  on  the 
part  of  the  trustee.  Id, 

KoTBB  Ain>  Bbisfb. 

Trust;  rights  of  ownership  in  certificate  of. 
*  288 


For  spendthrift;  validity  of. 
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UNITED  STATES.    See  also  Blabtikg,  4. 

The  power  of  tbe  United  States  to  make  a 
<»ntract  for  the  improvement  of  a  harbor  is 
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shown  by  Acts  of  Congress  appropnatlDg 
money  for  the  improvement  and  autboriziog  il 
Benner  v.  Atlantic  Dredging  Of,  <N.  T.)    880 

NOTBB  AND  BrUEFB. 

United  States;  Jurisdiction  of  state  oonita 
over  lands  of.  780 

USURY.    See  also  Patioeiit. 

L  Tbe  discount  of  negotiable  paper  at  more 
than  a  lawful  rate  of  interest,  which  is  piobib- 
ited  in  the  case  of  national  banks  bj  U.  8.  Rev. 
Stat.  ^  5197,  includes  purchase  of  such  paper, 
as  well  as  loans.  Danforth  v.  Ifdiional  AaU 
Bank  (0.  0.  App.  8d  C.)  e88 

8,  The  forfeiture  of  the  entire  interest,  nnder 
U.  S.  Bey.  Stat.  $  6108,  on  the  purchase  of  a 
draft  by  a  nationsi  bank  at  a  usuiioos  discount, 
is  available  as  a  defense  to  a  prior  acceptor  of 
the  draft.  Id. 

8.  A  deduction  of  the  amount  of  the  unlaw- 
ful discount  taken  by  a  national  bank  on  the 
purchase  of  a  draft  cannot  be  made  from  the 
face  value  of  the  draft,  in  an  action  thereon. 

Id. 

4.  The  forfeiture  of  interest  by  a  nationsi 
bank  on  a  purchase  of  negotiable  paper  at  an 
unlawful  £s(x>unt  exten<&  to  that  accruing 
after  maturity.  li 

VALUE.    See  SyiDSHCB,  18. 

VENDOR   AND   PUR0HA8ER.    8es 

alBo  Spbcxhc  Perfobxah cb. 

1.  A  vendee  cannot  be  compelled  to  accept 
a  title  which  is  in  fact  perfect,  but  which  tus 
attorney  In  good  faith  refuses  to  approve, 
where  nis  contract  requires  the  title  to  be  pa- 
fected  "to  the  satisfaction  of  such  attorney. 
Ohurch  y.  Shankhn  (Cal.)  207 

8.  If  the  vendor  has  a  perfect  chain  of  litis 
from  the  United  States,  it  should  be  regarded 
prima  fade  as  marketable,  where  the  ooly 
cloud  upon  it  is  an  uncanceled  mortgage  made 
contemporaneously  with,  and  to  secure,  a  seriet 
of  promissory  notes,  which  notes  are  all  tMirred 
liy  the  Statute  of  Limitations,  and  which  mortr 
gage,  the  mortgagee  being  d^ui,  and  his  estate 
solvent  and  findlv  settled,  his  widow  and  heirs 
at  law  released  by  a  quitclaim  deed  of  the 
premises^  made  to  the  vendor  for  that  express 
purpose.    Bifi  y.  Lybarger  (Ohio)  40S 

8.  Where  in  a  contract  for  the  sale  of  resl 
estate  there  is  no  stipulation  to  the  effect  that 
the  premises  shall  be  free  from  any  incum- 
brance or  cloud,  the  vendor  is  only  bound  to 
tender  a  marketable  title.  i<t 

VENUE.    See  Plbaddtg,  7. 

VIEW.    See  Evidbkoe,  88. 

VOTERS  AND  ELECTIONS.    See  also 
EyiDENCB,  18,  14, 68. 

1.  The  Legislature  has  no  power  to  divide 
tbe  electore  of  the  State  into  classes,  and  im- 
pose upon  one  class  burdens  not  borne  by  sU 
alike.    Breuier  y.  MeCUOand  (Lnd.)  Stf 

2.  A  statute  requiring  a  notice  'to  be  regi» 
tered  in  the  county  clerk's  ofBoe,  of  a  claim  to 


VOTJfiUd  AKD  EUfiCTlOKd. 


918 


be  a  legal  voter,  ui3  a  Gondidon  of  a  rlgbt  to 
vote,  by  every  person  wbo  siDce  votiog  has 
been  absent  from  tbe  state  for  six  months,  or 
leaves  it  with  intent  to  vote  elsewhere,  or  has 
voted  elsewhere,  or  has  not  resided  at  least  six 
months  within  the  county,  is  in  violation  of 
constitutional  provisions  for  a  general  regis- 
tration law  and  giving  every  male  citizen  of 
twenty  one  years  of  age  wbo  has  resided  in  the 
state  six  months,  in  the  township  sixty  days, 
and  in  tbe  ward  or  precinct  thirty  da^s,  im- 
mediatelv  preceding  tbe  election,  the  right  to 
vote,  ana  also  providing  that  no  person  shall 
lose  his  residence  by  reason  of  bis  absence  on 
business  of  tbe  state  or  of  the  United  States. 

Id, 

8.  A  provision  of  a  ballot  law  allowing 
names  of  political  parties  wbo  have  filed  cer- 
tificates of  nominations  to  be  printed  at  tbe 
head  of  tbe  official  ballots,  and  that  all  the  can- 
didates of  a  party  may  be  voted  for  by  a  mark 
opposite  its  name,  but  tbat  tbe  ballot  shall  not 
be  ooanted  if  stamped  in  any  other  place,  is 
unconstitutional  and  void  as  discriminating 
against  classes  of  voters  by  subjecting  them  to 
partial  disfranchisement  or  to  more  burden- 
some conditions  than  others  in  casting  their 
votes,  where  some  of  tbe  parties  might  be  un- 
able under  the  law  to  nominate  both  local  and 
slate  candidates,  and  tbe  marking  of  the  party 
name  in  such  a  case  would  limit  the  vote  to 
the  partial  list  of  officers  which  the  party 
had  nominated.    EcUon  v.  Brtnon  (Cal.)      697 

Ballots. 

4.  The  inscription  "O.  K."  upon  the  back 
of  ballots  is  a  device  which  makes  tbem  void 
under  N.  0.  Code,  ^  2687,  which  requires  bal- 
lots to  "be  without  device."  State,  Baxter,  v. 
SUis  (N.  C.)  882 

6.  Ballots  with  a  device  upon  tb^m  must 
be  rejected  in  a  municipal  election  under  N. 
C.  Code,  g  3789,  which  requires  it  to  be  con- 
ducted in  like  manner  as  one  for  members  of 
assembly,  in  which  by  §  2689  such  ballots  are 
▼old.  Id. 

6.  Tbe  word  "for"  prefixed  to  the  na::?* 
of  an  office  will  not  reqiire  tbe  rejectiob  ot 
ballots,  as  a  mark  or  device  to  identify  them, 
in  the  absence  of  any  finding  that  they  were 
80  printed  for  the  purpose  of  identification. 
StaU,  Pheian,  v.  WaUh  (Conn.)  864 

7.  Maries  on  ballots  which  were  accidental- 
ly caused  in  printing  will  not  make  them  in- 
valid. Id, 

8.  A  mark  on  a  ballot  for  which  a  plausi- 
ble reason  may  be  suggested  consistent  with 
honesty  and  good  faith  will  rarely  invalidate 
the  ballot,  unless  it  appears  that  it  was  in  fact 
used  for  corrupt  purposes;  but  it  is  otherwise 
as  to  a  mark  for  which  no  such  reason  can  be 
suggested.  Jd, 

9.  Ballots  folded  or  creased  precisely  alike 
and  in  a  strikingly  unusual  manner,  so  that 
Uie  crease  produces  an  enduring  and  perma- 
nent mark  by  which  the  ballot  can  readily  be 
distinguished  when  unfolded,  must  be  rejected 
where  marks  or  devices  to  identify  a  ballot  in 
any  manner  are  prohibited  by  statute^         Id, 

10.  A  printed  political  circular  found  in 
the  envelope  witn  each  of  nineteen  ballots 
raises  so  strong  a  presumption  of  design  as  to 
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be  regarded  as  a  device  to  identify  the  ballota. 

Id. 

11.  General  ballots  for  a  state  election, 
printed  without  the  name  of  any  candidate  for 
a  certain  local  office,  some  of  which  are  used 
by  filling  in  the  name  of  the  candidate  with  a 
typewriter,  or  with  pencil  or  ink,  and  some 
used  without  the  name  of  any  candidate  for 
that  office,  are  not  invalid  as  being  distin- 
guished by  a  mark  or  device;  but  such  a  ballot 
with  the  lower  part  cut  or  torn  off  below  the 
name  of  the  local  office  is  invalid.  Id, 

12.  Using  ballots  sent  to  wrong  towns  with 
tbe  names  of  candidates  thereon  who  were  in- 
eligible by  reason  of  n  on  residence  does  not 
necessarily  make  them  invalid.  Id, 

18.  Usinff  a  small  letter  for  the  first  "e"  of 
the  word  "  De  Forrest,"  in  the  name  of  a  can- 
didate which  is  otherwise  printed  in  capitals, 
does  not  violate  a  provision  requiring  tbe 
use  of  type  of  uniform  size.  Id, 

14.  Erasing  in  ink  a  superfluous  letter  in  a 
misspelled  name  of  a  candidate  does  not  make 
the  ballot  invalid,  if  there  was  no  ground  for 
supposinsT  that  it  was  designed  for  the  purpose 
of  identification.  Id, 

16.  Writing  the  name  of  another  person  in 
pencil  under  the  printed  name  of  a  candidate 
on  a  ballot  is  witnin  the  prohibition  of  a  stat- 
ute against  putting  on  a  ballot  anything  except 
the  names  of  the  candidates,  the  office,  and  the 
party.  Id, 

16.  Three  ballots,  each  of  which  had  over 
the  name  of  a  candidate  two  pasters  with  the 
names  of  different  persons,  of  whom  one  was 
a  candidate  in  anotner  district^  will  be  rejected 
in  tbe  absence  of  anything  to  explain  why  the 
three  should  all  be  treated  in  precisely  the  same 
very  unusual  way.  Id, 

17.  Fourteen  ballots  havinu:  pasters  written 
in  ink  in  the  same  handwriting,  but  with  a 
different  name  on  each  paster,  may  properly 
be  rejected  in  tbe  absence  of  any  satisfactory 
explanation  to  show  that  this  was  not  a  device 
for  Wfrtifying  .he  vters  Id, 
Canvassinff. 

18.  No  return  is  necessary  of  the  duplicate 
votes  which  are  found  in  one  envelope  in  case 
one  of  tbem  is  counted,  under  statutes  provid- 
ing that  in  case  of  double  ballots  if  all  are  for 
tbe  same  candidate  one  shall  be  counted,  but 
that  if  they  are  for  different  candidates  neither 
shall  be  counted,  and  requiring  a  special  return 
of  rejected  ballots.  Id, 

19.  In  determining  whether  any  candidate 
for  a  certain  state  office  .received  a  majority  of 
the  votes  cast,  where  this  is  necessary  to  an 
election,  Iwllota  for  tbe  general  state  officers 
reiected  without  stating  specifically  in  a  cer- 
tificate the  reasons  therefor  as  required  by  stat* 
ute  will  be  counted  in  making  up  tbe  whole 
number  of  votes  cast,  although  it  does  not  ap- 
pear whether  they  contained  tbe  name  of  any 
candidate  for  the  particular  office  in  question. 

Id. 

20.  That  ballots  rejected  for  being  double 
were  for  different  candidates  for  tbe  same  of- 
fice must  be  specifically  slated  in  the  certificate 
setting  out  the  cause  of  rejection,  where  the 
statutes  require  causes  of  rejection  to  be  spe- 
cifically stated,   and  direct  that  In  case  of 
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double  ballots  one  of  tbem  shall  be  counted  if 
all  are  for  the  same  candidate,  and  that  neither 
shall  be  counted  if  they  are  for  different  can- 
didates. Merely  certifying  that  the  ballots 
were  double  is  not  sufficient.  State,  PTielan,  ▼. 
Walsh  (Conn.)  864 

WAGES.    See  Cohbtitutional  Law,  3-9. 

WAREHOUSE.    See  Plbdob;  Trial,  0. 

WARRANTY.    See  Eyiuekcb,  11;  Sale. 

WATERS.    See  also  Boukdaribs,  2;  Dams, 
1;  Eminent  Domain,  8;  Hailboads,  15. 

1.  The  title  to  land  under  water  is  not  con- 
veyed to  a  railroad  company  under  the  New 
York  Act  of  1848  by  its  making  alterations  in 
its  route  so  as  to  include  such  land,  and  filing 
a  map  thereof.  New  York  0,  d  A  E,R,  Go, 
V.  Aldridge  (N.  T.)  616 

2.  The  owner  of  adjoining  uplands  does  not 
lose  his  character  as  such,  so  as  to  defeat  his 
right  to  obtain  a  grant  of  lands  under  water, 
by  a  conveyance  of  land  partly  above  and 
partly  below  high- water  mark  to  a  railroad 
company  which  can  use  the  land  only  for  street 
purposes,  although  he  conveys  the  fee.       Id. 

8.  A  grant  of  lands  under  water  to  an  up- 
land proprietor  by  commissioners  of  the  land 
nfiace  is  not  prevented  by  the  fact  that  they 
Lave  been  already  included  in  a  proposed  alter- 
ation of  the  route  of  a  railroad  which  has  been 
surveyed  and  mapped.  Id, 

4.  One  who  narrows  a  stream  by  driving 
piles  and  filling  out  to  them  in  order  to  protect 
his  abutting  land  is  liable  for  injuries  thereby 
caused  by  flooding  in  time  of  freshet  to  land 
on  the  opposite  side  of  the  stream.  Hartthorn 
v.  Chaddock  (N.  Y.)  426 

5.  If  the  term  "square  inch  of  water*'  has 
DO  fixed  technical  meaning  at  the  time  of  the 
conveyance  of  water-power  to  be  measured  by 
squsrc  inches,  and  the  owners  of  the  water- 
rights  subsequently  place  a  reasonable  and 
definite  construction  upon  the  terms  for  sev- 
eral years  by  their  method  of  apportioning  the 
water  among  themselves,  such  construction 
will  be  adopted  by  the  court  when  called  upon 
to  determine  the  respective  rights  in  the  water. 
JanesmUe  Cotton  Mills  v.  Ford  (Wis.)         664 

6.  The  rights  of  the  owner  of  a  water-power, 
who  when  conveying  water-rights  reserved 
power  enough  to  run  a  certain  amount  of  ma- 
chinery, which  at  the  time  required  a  certain 
number  of  square  inches  of  water,  will  be  lim- 
ited to  that  number  if  it  continues  to  be  suffi- 
cient, and  he  always  represented  his  interest  as 
being  th<)t  number  of  inches  when  making  his 
convey:  n  es,  and  has  always  been  assessea  up- 
on that  uasis  for  repairs  to  the  dam.  Id, 

NoTEB  ANB  Briefs. 

Waters;  ownership  of  lands  under.  617 

Meaning  of  term  "square  inch  of  water." 

666 

Liability  for  flooding  caused  by  dam.      629 

WILLS.  .  Bee  also  Estoppel,  8. 

1.  The  common-law  rule  that  the  will  of  a 
feme  sole  is  revoked  by  her  marriage  is  not  in 
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force  where  tne  testamentary  incapacitv  oi 
married  women  is  removed  by  statute.  Koafu 
V.  EoUingshead  (Md.)  m 

2.  The  framing  of  issues  for  a  jury,  where 
a  question  of  fact  occurs  proper  for  trial  br 
jury  on  appeal  from  a  probate  coun,  which  is 
permitted  by  Mass.  Pub,  Stat  chap.  156,  gW. 
may  be  refused  in  the  discretion  of  the  coun  if 
it  is  satisfied  that  injustice  would  be  done  by 
framing  them,  and  that  special  reasons  exi^t 
for  declining  to  frame  them.  Dokerty  v.  (f- 
Callaghan  (Mass.)  188 

8.  The  words  "lawful  issue,"  In  a  will  giv- 
ing a  power  of  appointment  to  "all  or  any  or 
either  of  testator's  sisters,  "or  to  all  or  toy  or 
either  of  the  lawful  issue  of"  said  sisters,  are  to 
be  taken,  in  their  unrestricted  or  broadest  eense, 
to  embrace  all  the  descendants  of  such  sisters, 
and  not  in  the  limited  sense  of  "children/' and 
do  not  require  the  issue  of  the  sisters  to  take  as 
objects  of  the  power  only  in  a  representative 
capacity  and  substitutionally,  but  will  permit 
the  appointment  of  grandchildren,  even  to  the 
exclusion  of  their  own  parents,  who  are  the 
children  of  such  sisters.  Drake  v.  Draks  (N. 
Y.)  664 

4.  The  use  of  the  word  "issue"  in  its  re- 
stricted sense  of  'children,"  in  a  devise  over  to 
the  issue  of  testator's  sisters  ib  default  of  an 
appointment  under  a  power  to  appoint  to  such 
sisters  "or  to  all  or  any  or  either"  of  the  "law- 
ful issue"  of  saidsisteis,  does  not  require  the 
words  "lawful  issue"  in  the  clause  creating  the 
power  to  be  taken  in  the  same  restricted  sense, 
instead  of  the  broader  sense  of  "descendants," 
especially  where  the  term  "lawful  issue"  is 
used  in  its  un  con  fined  sense  in  other  portions 
of  the  will,  and  there  are  reasons  why  the  tes- 
tator desired  to  place  the  donee  of  the  power  in 
a  position  to  command  the  respect  of  the  pos- 
sible appointees.  Id. 

6.  The  word  "or,"  in  a  will  creating  a  power 
of  appointment  to  all  or  any  or  either  of  testa- 
tor's sisters,  "or  to  all  or  any  or  either"  of  their 
lawful  issue,  is  not  used  in  a  disjunctive  and 
substitutional  sense,  so  as  to  preclude  the  chil- 
dren of  living  parents  from  becoming  benefi- 
ciaries, but  allowB  a  discretion  to  exercise  the 
power  in  favor  of  all  or  any  or  either  of  the 
sisters  or  their  descendants.  M. 

6.  A  valid  election  to  take  against  her  hw<^ 
band's  will  may  be  made  on  behalf  of  a  men 
tally  incompetent  widow,  in  jurisdictions 
where  probate  courts  have  the  same  powen 
over  the  estates  of  those  under  guardianship 
that  the  English  chancery  court  had,  by  an  ap- 
plication to  such  court  by  the  guardian  within 
a  short  time  after  his  appointment  and  with 
nothing  to  show  the  mental  improvement  of 
his  wara,  setting  forth  the  necessary  facts  and 
being  advised  to  act  for  her  best  interests,  and 
then,  with  the  approval  of  the  court,  filing  an 
election  to  take  against  the  will  as  the  widow 
herself  is  directed  by  the  statute  to  do,  to  effect 
such  result.    Re  Andrews^ s  Estate  O^Lich.)  296 

7.  The  jurisdiction  of  the  court  to  elect  on 
behalf  of  a  mentally  incompetent  widow  to 
take  against  her  husband's  will  is  not  abro 
gated  by  a  statute  giving  the  widow  a  right  to 
so  elect  by  filing  in  court  a  writing  to  that  ef- 
fect, and  providing  that  a  failure  to  file  such 
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election  witbio  a  given  time  shall  be  deemed 
an  election  to  take  under  the  will.  Id. 

8.  Bequests  of  certain  amounts  "in  United 
States  bonds,*'  without  identifying  them,  are 
general,  and  not  specific,  although  testator  had 
an  eaual  amount  of  such  bonds  at  the  time  of 
his  oeath,  where  It  is  not  shown  whether  or 
not  he  had  them  when  the  will  was  made;  and 
such  bequests  may  be  satisfied  by  the  delivery 
of  any  United  States  bonds  in  the  amount 
specified,  instead  of  those  which  he  owned. 
Etan»  y.  Hunter  (Iowa)  808 

Notes  aud  Briefs. 

See  also  Eyidenob. 

Revocation  of,  by  marriage.  COS 

Election  between  will  and  dower.  687 

Who  may  elect  against,  on  behalf  of  an  in- 
sane widow;  power  of  the  court  to  elect; 
power  sometimes  conferred  on  the  guardian. 

296 

Meaning  of  term  "lawful  issue."  666 

Specific  legacies.  808 

TVITKESSES. 

■ 

1.  The  court  must  determine  the  competency 
of  a  person  of  unsound  mind  to  be  a  witness, 
and  the  junr  must  determine  the  effect  of  men- 
tal unsoundness  upon  the  credibilitv  of  the  tes- 
timony.    Worthinffton  v.  Mencer  (Ala.)      407 

2.  A  lunatic  is  not  an  incompetent  witness, 
unless  his  malady  involves  such  a  want  or  im- 
pairment of  faculty  that  events  are  not  cor- 
rectly impressed  on  his  mind  or  retained  in  his 
memory,  or  unless  he  does  not  understand  his 
responsibility  as  a  witness;  but  mental  inca- 
pacity of  an  adult  which  will  exempt  him  from 
accountability  for  contributory  negligence  will 
prevent  his  becoming  a  witness.  Id. 

8.  Bigamy  is  not  a  "personal  wrong  or  in- 
jury" to  the  lawful  husband  or  wife  of  the  big- 
amist, within  the  meaning  of  8  How.  (Mich.) 
Stat,  g  7546.  which  allows  the  testimony  of  a 
liusband  or  wife  against  the  other  in  cases 
^here  the  cause  of  action  grows  out  of  a  per- 
sonal wrong  or  injury  done  by  one  to  the  other. 
People  v.  (^rutrom  (Mich.)  728 

4.  A  witness  f  may  consult  price  lists  to  re- 
fresh his  memory  as  to  the  price  of  certain  ar- 
ticles therein  listed,  where  such  lists  are  recog- 
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nizcd  by  the  trade  as  authoritative  and  the 
items  are  too  numerous  to  be  carried  in  mem- 
ory. NeUon  r.  Columbia  Iron  Works  4k  D.  jD. 
Co,  (Md.)  861 

6.  A  conductor  who  testifies  that  be  did 
not  employ  a  brakeman  who  sues  for  injuries 
may  properly  testify  on  cross-examination  that 
he  gave  plaintiff  25  cents  with  which  to  pro- 
cure his  breakfast, — especially  where  all  the 
acts  of  both  during  the  trip  are  told  in  detail. 
Fox  V.  Chicago,  St.  P.  d  K,  0,  R.  Co.  (Iowa) 
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6.  On  the  cross-examination  of  a  woman  as 
to  the  insanity  of  a  testatrix,  she  may  be  asked 
whether  testatrix  did  not  attend  a  certain  ban- 
quet.   Prentie  ▼.  BaUa  (Mich.)  404 

7.  Letters  written  by  one  whose  testimony 
has  been  taken  by  deposition  cannot  be  placed 
in  evidence  during  the  cross-examination  of 
his  wife,  who  appears  as  a  witness  in  rhe  case, 
for  the  purpose  of  impeaching  either  her  own 
testimony  or  that  of  deponent  as  to  the  alleged 
insanity  of  a  third  person.  Id, 

Notes  akb  Briefs. 

Witnesses;  competency  of  husband  and  wife. 

723 

WRIT  AND  PROCESS. 

1.  A  defect  in  the  proof  of  service  by  pub- 
lication will  not  defeat  the  jurisdiction  of  the 
court,  if  the  requisite  service  was  in  fact  made. 
White  y.  Hinton  ( Wyo.)  66 

2.  Service  of  process  on  the  deputy  secre- 
tary of  state  is  not  a  service  upon  the  secretary, 
within  the  meanine  of  a  statute  as  to  service 
upon  the  latter  as  tne  agent  of  foreign  corpo- 
rations. Lonkey  v.  Keyee  Silver  Min.  Co.  (Nev.) 

851 

8.  An  affldayit  of  service  by  mail  upon 
the  president  and  trustees  of  a  California  cor- 
poration does  not  aid  a  return  of  an  invalid 
service  on  the  deputy  secretary  of  state, 
without  any  personal  service  on  any  officer  of 
the  corporation,  under  Nev.  Qen.  Stat.  ^  8051, 
which  proyides  for  such  service  by  mail  in 
addition  to  personal  service  upon  an  officer  of 
a  corporation  organized  under  the  laws  of  the 
State  of  Califonua.  Id. 

WYOMING.    See  Covbts,  18w 
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17  L.  R.  A.  33,  JACKSONVILLE,  T.  &  K.  W.  R.  CO.  y.  PENINSULAR  LAND, 

TRANSP.  &  MFG.  CO.  27  Fla.  1,  9  So.  653. 
Mode  of  preaentlns'  errors. 

Cited  in  Myers  t.  Roberts,  35  Fla.  257,  17  So.  358,  requiring  depositions  sought 
to  be  reviewed  on  error  to  be  brought  up  by  bill  of  exce*.)tion. 

Failure  to  disciiM  errors  as  abandonment. 

Cited  in  Hayes  v.  Todd,  34  Fla.  236,  15  So.  752,  holding  assignments  of  error 
not  argued  in  brief,  abandoned;  Lake  v.  Hancock,  29  Fla.  337,  11  So.  97,  holding 
grounds  of  motion  to  dismiss  appeal  abandoned  unless  noticed  in  brief. 

Kirst  raialnir  objections   on   appeal. 

Cited  in  Camp  v.  Hall,  39  Fla.  570,  22  So.  792,  holding  objections  not  raised 
below  cannot  be  considered  on  appeal;  Florida  C.  &  P.  R.  Co.  v.  Foxwoith,  41 
Fla.  55,  79  Am.  St.  Rep.  149,  25  So.  338,  denying  right  to  raise  first  on  appeal 
objection  that  question  argumentative  in  form. 

Reversal  for  Incorrect  Instrnctions. 

Cited  in  Hayes  v.  Todd,  34  Fla.  243,  15  So.  752,  refusing  to  reverse  judgment 
manifestly  correct  and  not  shown  to  be  excessive,  for  incorrect  charge;  Kecch 
V.  Enriquez,  28  Fla.  615,  10  So.  91,  holding  refusal  of  correct  instruction  not 
warranted  by  facts  not  reversible  error. 

Questions  considered  on  rebearlngr. 

Cited  in  Merchants*  Nat.  Bank  v.  Greenhood,  IG  Mont.  4G2,  41  Pac.  851,  re- 
fusing to  consider  on  motion  for  rehearing  new  question  which  could  have  been 
presented  on  original  hearing. 

Evidence  of  other  accidents. 

Cited  in  footnote  to  Bemis  v.  Temple,  26  L.  R.  A.  254,  which  upholds  right 
to  show  effect  on  different  horses  of  suspended  flag. 

—  Otber  fires. 

Cited  in  Brown  v.  Benson,  101  Ga.  759,  29  S.  E.  215,  holding  evidence  of  other 
fires  set  by  same  engine  admissible;  Inman  v.  Elberton  Air-Line  R.  Co.  90  Ga. 
667,  35  Am.  St.  Rep.  232,  16  S.  E.  958,  and  Chicago,  I.  &  L.  R.  Co.  v.  Gilmore, 
22  Ind.  App.  469,  53  N.  E.  1078,  holding  evidence  of  fires  set  by  other  engines 
than  that  causing  fire  in  question  inadmissible;  Chicago  &  E.  L  R.  Co.  v.  Ross, 
L.  R.  A.  Au.— Vol.  III.— 1. 
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24  Ind.  App.  226,  56  N.  E.  451,  holding  evidence  of  fires  set  by  engine  not  shown 
to  have  caused  fire  in  question  inadmissible. 

Expert  teiitlniony. 

Cited  in  Slack  v.  Harris,  200  111.  112,  65  N.  E.  669,  holding  expert  evidence  as 
to  effect  on  operation  of  elevator  of  engineer's  changes  admissible  in  negligence 
action. 

Ej-vldence  an  to  Talae  of  property  deatroyed. 

Cited  in  Jacksonville,  T.  &  K.  W.  R.  Co.  v.  Prior,  34  Fla.  279,  15  So.  760, 
holding  exclusion  of  evidence  of  cost  of  cattle  killed  not  ground  for  reversil 
where  no  attempt  is  made  to  connect  cost  with  market  value. 

Order  of  proof. 

Cited  in  Ortiz  v.  State,  30  Fla.  270,  11  So.  611,  holding  admission  of  evidence 
on  part  of  prosecution  not  in  rebuttal,  after  defendant's  testimony  closed,  not 
ground  for  reversal  unless  prejudicial. 

3Iotlon  to  atrilce  out  evidence. 

Cited  in  Lakeside  Press  &  Photo-Engraving  Co.  v.  Campbell,  39  Fla.  525,  22 
So.  878,  and  Ortiz  v.  State,  30  Fla.  270,  11  So.  611,  holding  motion  to  strike 
out,  proper  practice  where  answer  to  proper  question  is  illegal. 

Meamire  of  damas'ea  for  destmctlon  of  property. 

Cited  in  Watt  v.  Nevada  C.  R.  Co.  23  Nev.  173,  62  Am.  St.  Rep.  772,  44  Pac. 
423,  holding  value  at  nearest  market,  of  hay  not  required  for  special  purpo:$e 
at  time,  less  cost  of  transportation,  measure  of  damages  for  its  destruction; 
Wall  V.  Piatt,  169  Mass.  406,  48  N.  E.  270,  holding  damages  for  destruction  of 
building  properly  reached  by  taking  into  account  original  cost  and  cost  of  re- 
placing after  allowing  for  depreciation. 

Cited  in  note  (17  L.  R.  A.  428)  on  cost  of  restoration  as  measure  of  damages 
for  injury  to  real  property. 

Intereat  on  damair^a  allo^ved. 

Cited  in  Sullivan  v.  McMillan,  37  Fla.  145,  53  Am.  St.  Rep.  239,  19  So.  340, 
holding  interest  allowable  on  amount  awarded  for  breach  of  contract,  where 
damages  readily  liquidated  and  ascertained. 

Cited  in  note   (18  L.  R.  A.  450)   on  interest  on  sum  allowed  as  damages. 

Liability  of  one   operatinir  railroad,   for  Injury. 

Cited  in  Jacksonville,  T.  &  K.  W.  R.  Co.  v.  Garrison,  30  Fla.  666,  11  So.  929, 
holding  company  holding  itself  out  as  operating  railroad,  liable  for  injuries  re- 
sulting from  mismanagement. 

Liiablllty  for  unexpected  conaeqnencea  of  act. 

Cited  in  footnotes  to  Texas  &  P.  R.  Co.  v.  Carlin,  60  L.  R.  A.  462,  which  sus- 
tains liability  for  negligence  likely  to  produce  injury,  though  particular  injury 
not  anticipated;  Cleghorn  v.  Thompson,  54  L.  R.  A.  402,  which  denies  liability 
of  both  master  and  servant  for  accidental  shooting  of  man  by  servant  while 
lawfully  shooting  at  troublesome  dogs;  Osborne  v.  Van  Dyke,  54  L.  R.  A.  367, 
which  holds  one  unlawfully  beating  horse  liable  for  injury  to  bystander  by  un- 
intentional blow. 

Concnrriair  nearlifrence. 

Cited  in  Beopple  v.  Illinois  C.  R.  Co.  104  Tenn.  428,  58  S.  W.  231,  holding 
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railroad  company  improperly  blocking  highway  with  train  liable  for  injuiy  from 
fright  of  horses  by  negligence  in  operating  other  train;  Consolidated  Gas  Co.  v. 
Getty,  96  Md.  691,  94  Am.  St.  Rep.  603,  54  Atl.  660,  holding  policeman's  negli- 
gence in  using  candle  to  hunt  for  gas  leak  not  imputable  to  one  calling  him. 

Cited  in  footnotes  to  L.  Wolff  Mfg.  Co.  v.  Wilson,  26  L.  R,  A.  229,  which  holds 
liable,  one  negligently  knocking  over  iron  barber'^  pole  on  traveler,  although 
owner  negligent  in  placing  pole;  Griffin  v.  Jackson  Light  &  Power  Co.  55  L.  R. 
A.  318,  which  denies  electric  light  company's  liability  for  injury  to  stranger 
attempting  to  use  defectively  insulated,  movable  light,  which  storekeeper  has 
continued  to  use;  I^uisville  &  E.  Mail  Co.  v.  Barnes,  64  L.  R.  A.  574,  holding 
d(?ath  of  passenger  through  negligence  of  steamer  company  no  bar  to  recovery 
from  another  company  whose  negligence  also  responsible. 

Cited  in  notes  (16  L.  R.  A.  821)  on  relation  of  proximate  cause  doctrine  to  rule 
of  master's  liability  for  injuries  to  servant  caused  by  combined  negligence  of 
himself  and  a  fellow  servant;  (40  L.  R.  A.  139)  on  intoxication  as  affecting  neg- 
ligence, where  both  parties  negligent.  . 

Annotation  in  17  L.  R.  A.  33  referred  to  particularly  in  Joliet  v.  Le  Pla,  100 
111.  340,  holding  injury  due  to  mistakes  of  plaintiff's  physician,  regarded  as  part 
of  direct  damage  from  original  injury. 

Proximate  caase  of  injury. 

Cited  in  footnotes  to  Gibney  v.  State,  19  L.  R.  A.  365,  which  holds  unsafe 
bridge  cause  of  drowning  of  father  while  trying  to  save  child  falling  into  water 
through  defect;  Hoffman  v.  King,  46  L.  R.  A.  672,  which  denies  liability  of  one 
negligently  starting  fire  for  damage  to  lands  of  remote  proprietors  to  which 
fire  spreads;  Missouri  P.  R.  Co.  v.  Columbia,  58  L.  R.  A.  399,  which  holds  plac- 
ing on  platform  of  heavy  doors,  blown  on  track  by  severe  gale,  not  proximate 
cause  of  derailment  of  engine. 

Railroad  Urea,  neipligrence  as  to. 

Cited  in  Jacksonville,  T.  &  K.  W.  R.  Co.  v.  Neff,  36  Fla.  589,  18  So.  765, 
holding  railroad  liable  for  destruction  of  property  by  fire  spreading  from  box 
car  negligently  set  on  fire  by  company;  St.  Johns  &  H.  R.  Co.  v.  Ransom,  33 
Fla.  414,  14  So.  892,  holding  railroad  negligent  in  failing  to  remove  inflamma- 
ble debris  from  its  right  of  way. 

Distinguished  in  Savannah,  r..&  W.  R.  Co.  v.  Tiedeman,  39  Fla.  202,  22  So. 
658,  holding  instruction  as  to  presumption  of  negligence  from  emission  of  sparks 
of  Tinusual  size  improper  where  there  is  no  evidence  of  their  emission. 

Contributory  neipllgrence  of  ovrner  of  property  destroyed. 

Cited  in  Wabash  R.  Co.  v.  Miller,  18  Ind.  App.  552,  48  N.  E.  663,  holding 
owner  does  not,  by  ordinary  use  of  property,  assume  risk  of  loss  by  fire  through 
railroad's  negligence;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Indiana  Horseshoe  Co. 
154  Ind.  332,  56  N.  E.  766,  holding  owner  not  negligent  in  leaving  building  near 
railroad  track  empty  and  unguarded  while  combustible  matter  on  right  of  way, 

17  L.  R.  A.  66,  WHITE  v.  HINTON,  3  Wyo.  753,  30  Pac.  953. 

Computation  of  time. 

Cited  in  footnote  to  People  use  of  Chaddock  v.  Barry,  18  L.  R.  A.  337,  which 
requires  exclusion  of  day  of  service  and  return  day  in  computing  time  for  ap- 
pearance. 
Judsnkentm  a^ainat  insane  persons. 

Cited  in  note   (39  L.  R.  A.  775)   on  insanity  as  affecting  judgments. 
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17  L.  R.  A.  71,  MORGAN  v.  SOUTHERN  P.  CO.  95  Cal.  510,  29  Am.  St  Rep. 

143,  30  Pac.  603. 
Rlffht  of  action  for  canslngr  death. 

Cited  in  The  Dauntless,  129  Fed.  717,  holding  action  in  rem  not  maintainable 
against  vessel  for  negligent  death. 

Cited  in  note  (41  L.  R.  A.  809)  on  common-law  right  of  action  of  parent  for 
loss  of  services  of  child  killed. 

Measure  of  damaires. 

Cited  in  Western  U.  Teleg.  Co.  v.  Ferguson,  157  Ind.  76,  54  L.  R.  A.  850.  60 
N.  E.  674,  denying  right  to  recover  for  mental  anguish  alone,  from  failure  to 
deliver  telegram. 

Cited  in  footnote  to  Maguire  v.  Sheehan,  69  L.  R.  A.  496,  which  sustains  lia- 
bility for  entire  injury  through  negligence,  though  shock  brought  on  delirium 
tremens,  retarding  recovery. 

-—  For  death. 

Cited  in  Re  California  Nav.  &  Improv.  Co.  110  Fed.  676,  holding  only  direct 
pecuniary  loss  to  heirs  may  be  considered  in  estimating  damages;  Green  v.  South- 
ern P.  Co.  122  Cal.  567,  55  Pac.  577,  and  Harrison  v.  Sutter  Street  R.  Co.  116 
Cal.  169,  47  Pac.  1019,  holding  loss  suffered  by  widow  from  deprivation  of  com- 
fort, society,  and  protection  of  husband  can  only  be  considered  to  fix  pecuniary 
value  of  his  life;  Wales  v.  Pacific  Electric  Motor  Co.  130  Cal.  524,  holdiiii:;  to 
same  effect  in  case  of  death  of  son;  Lange  v.  Schoettler,  115  Cal.  392,  47  Pac. 
139,  holding  exemplary  damages  not  recoverable  for  death  of  relative,  though 
act  causing  death  wanton,  cruel,  and  malicious;  Fox  v.  Oakland  Consol.  Street 
R.  Co.  118  Cal.  68,  62  Am.  St  Rep.  216.  50  Pac.  25,  holding  verdict  for  $6,000 
for  death  of  son  four  and  a  half  years  old  excessive. 

Cited  in  footnotes  to  Smith  v.  Chicago,  M.  &  St.  P.  R.  Co.  28  L.  Jl.  A.  573, 
which  holds  only  pecuniary  damages  recoverable  for  causing  death;  San  Antonio 
&  A.  P.  R.  Co.  V.  Long,  24  L.  R.  A.  637,  w^hieh  denies  right  to  recover  for  death 
by  one  receiving  from  estate  more  than  prospective  benefit  had  death  not  ensued; 
Sweetland  v.  Chicago  &  G.  T.  R.  Co.  43  L.  R.  A.  568,  which  denies  recovery  for 
pain  and  suffering  of  passenger  negligently  killed,  whose  death  not  shown  not 
to  be  instantaneous. 

17  L.  R.  A.  81,  MAIZE  v.  BOWMAN,  93  Ky.  205,  19  S.  W.  589. 
Property  covered  by  chattel  mortgragre. 

Approved  in  Packwood  v.  William  Atkinson  &  F.  Co.  79  Miss.  651,  31  So. 
337,  holding  purchaser  of  colt  at  sale  under  trust  deed  on  dam  and  its  in- 
crease entitled  thereto  as  against  purchaser  with  notice  from  mortgagor. 

17  L.  R.  A.  84,  HARVEY  v.  GREAT  NORTHERN  R.   CO.   50  Minn.   405,  52 

N.  W.  905. 
SItaa  of  debt  for  parpoae  of  attachment  or  firarnlnhineiit. 

Approved  in  Wyeth  Hardware  &  Mfg.  Co.  v.  H.  F.  Lang  &  Co.  127  Mo.  247, 
27  L.  R.  A.  653,  48  Am.  St  Rep.  626,  29  S.  W.  1010,  Affirming  54  Mo.  App.  l.iS, 
authorizing  garnishment  of  debt  wherever  debtor  foimd,  though  debt  made  pay- 
able elsewhere;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Sturm,  174  U.  S.  717,  43  L.  ed. 
1146,  19  Sup.  Ct.  Rep.  797,  holding  debt  payable  generally  attachable  wherever 
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suit  could  be  brought  on  it;  Cross  v.  Brown,  19  R.  I.  227,  33  Atl.  147,  holding 
debt  attachable  wherever  creditor  might  maintain  suit  to  recover  it,  if  laws  of 
forum  authorize  it;  Smith  v.  Taber,  16  Tex.  Civ.  App.  156,  40  S.  W.  156,  hold- 
ing debt  subject  to  garnishment  at  place  where  payable;  Lancashire  Ins.  Co.  v. 
Corbetts,  165  111.  599,  36  L.  R.  A.  643,  56  Am.  St.  Rep.  275,  46  N.  E.  631, 
Reversing  62  111.  App.  247,  authorizing  garnishment  of  foreign  corporation  trans- 
acting business  in  state,  for  debt  due  nonresident;  Tootle  v.  Coleman,  57  L. 
R.  A.  124,  46  C.  C.  A.  136,  107  Fed.  45,  holding  garnishment  by  citizen  of  one 
state  of  debtor  of  same  state,  whose  creditor  resides  elsewhere,  authorizes  ob- 
taining of  jurisdiction  by  publication;  Pennsylvania  R.  Co.  v.  Rogers,  52  W.  Va. 
459,  62  L.  R.  A.  184,  44  S.  £.  300,  holding  railroad  company  maintaining  only 
freight  agency  not  subject  to  gamish^uent  in  West  Virginia. 

Held  obiter,  in  McKinney  v.  Mills,  80  Minn.  479,  81  Am.  St.  Rep.  278,  83  N. 
W.  452,  requiring  discharge  of  garnishee  process  where  all  parties  are  nonresi- 
dents, and  garnishee  was  served  while  temporarily  in  state. 

Distinguished  in  Swedish- American  Nat.  Bank  v.  Bleacker,  72  Minn.  391,  42 
L.  R.  A.  287,  71  Am.  St.  Rep.  492,  75  N.  W.  740,  holding  indebtedness  from  for- 
eign insurance  company  to  nonresident  of  state  not  garnishable;  Boyle  v.  Mus- 
ser-Sauntry  Land,  Logging  &  Mfg.  Co.  88  Minn.  461,  97  Am.  St.  Rep.  538,  93 
N.  W.  520,  holding  that  Iowa  corporation  doing  business  in  Minnesota  cannot 
be  garnished  by  another  Iowa  corporation  upon  substituted  service. 

Disapproved  in  Louisville  &  N.  R.  Co.  v.  Nash,  118  Ala.  486,  41  L.  R.  A.  333, 
72  Am.  St.  Rep.  181,  23  So.  825,  holding  situs  of  debt  at  domicil  of  creditor 
for  purposes  of  garnishment. 

Lilen>  acquired  by  attachment  or  iparnialuaeiit. 

Approved  in  Nordyke  v.  Charlton,  108  Iowa,  419,  79  N.  W.  136,  holding  garn- 
ishment of  makers  of  notes  gives  no  interest  paramount  to  liens  of  prior  at- 
tachments of  notes  in  other  state. 

Stayinff   sarnlMhiuent   proceedlngr** 

Cited  in  Duxbury  v.  Shanahan,  84  Minn.  356,  87  N.  W.  944,  holding  court 
taking  disclosure  by  executor  as  garnishee  should  stay  proceedings  till  will 
construed  in  probate  court;  Virginia  F.  &  M.  Ins.  Co.  v.  New  York  Carousal 
Mfg.  Co.  95  Va.  518,  40  L,  R,  A.  239,  28  S.  E.  888,  holding  garnishee  may  pre- 
vent judgment  by  showing  payment  of  judgment  rendered  without  collusion  in 
favor  of  his  creditor,  after  garnishment  proceedings  begun. 

Conflict  of  la^TS  as  to  devolution  of  property. 

Cited  in  footnote  to  Emery  v.  Burbank,  28  L.  R.  A.  57,  which  holds  unen- 
forceable in  Massachusetts,  oral  contract  to  make  will  valid  in  state  where 
made. 

17  L.  R.  A.  89,  BILLINGS  v.  ACCIDENT  INS.  CO.  64  Vt  78,  33  Am.  St.  Rep. 

913,  24  Atl.  656. 
Can»e  of  deatb  of  Innnred. 

Cited  in  footnote  to  Holdom  v.  Ancient  Order,  U.  W.  31  L.  R.  A.  67,  which 
holds  policy  not  forfeited  by  killing  of  insured  by  insane  beneficiary. 

—  Sniclde. 

Approved  in  Hart  v.  Modern  Woodmen,  60  Kan.  683,  72  Am.  St.  Rep.  380,  57 
Pac.  'J:J(),  and  Seitzinger  v.  Modern  Woodmen,  106  111.  App.  455,  denying  right  of 
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recovery  under  policy  where  insured  kills  himself  while  insane;  Spruill  v.  North- 
western Mut.  L.  Ins.  Co.  120  N.  C.  146,  27  S.  E.  39,  and  Brower  v.  Supreme 
Lodge  Nat.  Reserve  Asso.  74  Mo.  App.  495,  holding  suicide  by  insured  while 
insane  prevents  recovery,  regardless  of  degree  of  insanity;  Scherar  v.  Prudential 
Ins.  Co.  63  Neb.  535,  56  L.  IL  A.  614,  footnote  p.  611,  88  N.  W.  687,  which  sus- 
tains condition  of  liability  only  for  amount  of  premiums  paid,  in  case  of  sui- 
cide within  three  years. 

Cited  in  footnotes  to  Ritter  v.  Mutual  L.  Ins.  Co.  42  L.  R.  A.  §83,  which  holds 
suicide  of  insured  while  sane  deprives  personal  representatives  of  right  to  en- 
force policy;  ^Etna  L.  Ins.  Co.  v.  Florida,  30  L.  R.  A.  87,  which  requires  con- 
templated suicide  as  defense  to  policy  to  have  existed  when  application  made; 
Sovereign  Camp  W.  W.  v.  Fraley,  51  L..R.  A.  898,  as  to  right  to  recover  on 
benefit  certificate  containing  provision  against  recovery  in  case  of  suicide,  un- 
less insane;  Leman  v.  Manhattan  L.  Ins.  Co.  24  L.  R.  A.  589,  which  holds  proof 
of  loss  stating  suicide  as  cause  of  death  not  conclusive. 

Cited  in  note  (35  L.  R.  A.  262)  on  insanity  as  afifecting  condition  as  to  sui- 
cide in  life  insurance  policy. 

Disapproved  in  Latimer  v.  Sovereign  Camp,  W.  W.  62  S.  C.  150,  40  S.  E.  155, 
holding,  by  diWded  court,  that  death  of  insured  by  own  hand  while  insane  bars 
beneficiary's  recovery. 

17  L.  R.  A.  92,  ¥ELLOW  RIVER  IMPROV.  CO.  v.  WOOD  COUNTY,  81  Wis. 

554,  51  N.  W.  1004. 
Tax  and  other  liens  on  corporate  property. 

Cited  in  State  ex  rel.  Rose  v.  Superior  Court,  105  Wis.  671,  48  L.  R.  A-  827, 
81  N.  W.  1046,  stating  arguendo  that  waterworks  rights  and  franchises  are  in- 
capable of  seizure  and  sale  on  execution. 

— -  Taxes. 

Cited  in  Chicago  &  N.  W.  R.  Co.  v.  Forest  County,  95  Wis.  89,  70  N.  W.  77, 
holding  property  necessary  for  operation  of  railroad  not  subject  to  seizure  and 
sale  on  tax  process;  State  ex  rel,  Milwaukee  Street  R.  Co.  v.  Anderson,  90  Wis. 
663,  63  N.  W.  746,  holding  franchises  of  electric  street  railway  assessable  as  an 
entirety  as  personal  property  at  principal  ofiice  or  place  of  business;  Detroit 
Citizens*  Street  R.  Co.  v.  Detroit,  125  Mich.  692,  84  Am.  St.  Rep.  589,  85  N. 
W.  96,  holding  tangible  property  of  street  railway  assessable  as  unit  value,  to 
be  enhanced  by  special  privileges  under  franchise;  Monroe  Waterworks  Co.  v. 
Monroe,  110  Wis.  19,  85  N.  W.  685,  holding  agreement  by  city  to  pay  water 
company  sum  equal  to  all  assessments  on  portions  of  plant  in  streets,  unenforce- 
able as  taxes,  must  be  assessed  as  lump  sum  on  all  corporate  property;  Fond 
du  Lac  Water  Co.  v.  Fond  du  Lac,  82  Wis.  329,  16  L.  R.  A.  583,  footnote  p.  5S1, 
52  N.  W.  439,  holding  assessment  of  pumping  stations  and  works,  apart  from 
water  mains,  franchises,  and  other  property  constituting  water  plant,  erroneous; 
State  ex  rel.  Ashland  Water  Co.  v.  Wharton,  115  Wis.  461,  91  N.  W.  976,  hold- 
ing classification  of  property  of  water  company  as  real  estate  not  render  assess- 
ment void. 

Cited  in  footnotes  to  San  Francisco  v.  Western  U.  Teleg.  Co.  17  L.  R.  A-  301, 
which  holds  state  tax  on  telegraph  franchise  void;  Paris  v.  Norway  Water  Co. 
21  L.  R.  A.  525,  which  holds  water  mains,  pipes,  etc.,  taxable  where  located; 
Spring  Valley  Waterworks     v.  Barber,  21  L.  R.  A.  416,  which  denies  right  to 
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franchise  tax  against  water  company  in  county  where  it  has  only  water  pipe 
and  right  of  way. 

Cited  in  notes  (57  L.  R.  A.  45,  46)  on  taxation  of  corporate  franchises  in 
United  States;  (58  L.  R.  A.  605)  on  taxation  of  capital  stock  of  corporations  in 
United  States;  (60  L.  R.  A.  76)  on  corporate  taxation  in  United  States  as 
affected  by  contract  clause  in  Federal  Constitution. 

'— ^  Ijocal  OMieasmeats* 

Cited  in  Chicago,  M.  &  St.  P.  R.  Co.  v.  Milwaukee,  89  Wis.  514,  28  L.  R.  A.  254, 
62  N.  W.  417,  holding  railroad  tracks  and  right  of  way  not  subject  to  assessment 
and  sale  for  local  improvement. 

^-—  M echaalc'0   liea. 

Cited  in  Pittsburg  Testing  Laboratory  v.  Milwaukee  Electric  R.  &  Light  Co. 
110  Wis.  643,  84  Am.  St.  Rep.  948,  86  N.  W.  592,  holding  mechanic's  lien  enforce- 
able against  such  structures  and  property  of  railway  as  are  not  essential  to  its 
maintenance;  National  Foundry  &  Pipe  Works  v.  Oconto  Water  Co.  52  Fed.  45, 
holding  water  company's  plant  an  integer  which  cannot  be  separated  imder  lien 
of  one  selling  material  to  it;  National  Foundry  &  Pipe  Works  v.  Oconto  W'ater 
Co.  52  Fed.  56,  holding  lien  for  materials  sold  to  water  company  enforceable  by 
sale  of  plant  and  franchise  as  entirety;  National  Foundry  &  Pipe  Works  v. 
Oconto  City  Water  Supply  Co.  51  C.  C.  A.  473,  113  Fed.  801,  holding  decision 
of  state  court  that  waterworks  property  is  not  subject  to  mechanic's  lien  con- 
clusive on  Federal  court;  Chapman  Valve  Mfg.  Co.  v.  Oconto  Water  Co.  89  Wis. 
274,  46  Am.  St.  Rep.  830,  60  N.  W.  1004,  denying  right  to  mechanic's  lien  on 
waterworks  plant  provided  by  city  for  its  protection  under  contract  with  cor- 
poration. 

17  L.  R.  A.  96,  BOYLE  v.  ADAMS,  60  Minn.  255,  62  N.  W.  860. 
Invalid  oontracta. 

Cited  in  Conway  v.  Garden  City  Paving  &  Post  Co.  IQO  111.  94,  60  N.  E.  82, 
holding  contract  to  pay  competing  bidders  specified  amount  for  public  contract 
void. 

Cited  in  footnote  to  Brooks  v.  Cooper,  21  L.  R.  A.  617,  which  holds  void,  con- 
tract between  newspapers  for  alternate  selection  and  division  of  profits  of  public 
printing. 

17  L.  R.  A.  97,  STOCKTON  v.  CENTRAL  R.  CO.  60  N.  J.  Eq.  52,  24  Atl.  964. 

Action  for  appointment  of  receiver  in  50  N.  J.  Eq.  489,  25  Atl  942. 
Title  of  act. 

Cited  in  Newark  v.  Mt.  Pleasant  Cemetery  Co.  58  N.  J.  L.  171,  33  Atl.  396, 
holding  that  act  authorizing  formation  of  cemetery  associations,  and  making 
regulations  for  those  established  and  to  be  established,  embraces  only  one  object; 
Paterson  R.  Co.  v.  Grundy,  51  N.  J.  Eq.  230,  26  Atl.  788,  holding  provision  per- 
mitting commissioners  to  authorize  carrying  electric  wires  above  surface  of  street 
within  title;  Hickman  v.  State,  62  N.  J.  L.  504,  41  Atl.  942,  holding  regulation 
of  business  of  foreign  insurance  companies,  and  prosecution  of  their  agents 
for  imlawfully  transacting  business,  within  title. 

Distinguished  in  Schmalz  v.  Wooley,  56  N.  J.  Eq.  657,  39  Atl.  539,  holding 
word  "same"  applies  only  to  labels,  etc.,  of  associations  and  unions  in  title  of 
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act  to  provide  for  adoption  of  labels,  etc.,  by  associations  or  unions,  and  to  regu- 
late "the  same." 

Ultra  -vires  acta. 

Cited  in  Smith  v.  Cornelius,  41  W.  Va.  72,  30  L.  R.  A.  752,  23  S.  E.  599,  hold- 
ing void,  lease  by  public  corporation  of  state  property  vested  in  it  for  publie 
use;  Hobotham  v.  Prudential  Ins.  Co.  64  N.  J.  Eq.  682,  53  Atl.  842,  denying  power 
of  insurance  company  under  charter  to  invest  large  sum  to  gain  control  of  trust 
company. 

Cited  in  footnote  to  Van  Steuben  v.  Central  R.  Co.  34  L.  R.  A.  577,  which  holds 
unauthorized  lease  of  railroad  void. 

Remedy  for  ultra  vires  act. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Com.  97  Ky.  695,  31  S.  E.  476,  holding  state 
may,  by  injunction,  prevent  railroad  from  purchasing  parallel  or  competing 
line;  Trust  Co.  v.  State,  109  Ga.  749,  48  L.  R.  A.  526,  35  S.  E.  323,  holding 
injunction  proper  remedy  by  state  to  prevent  corporation  purchasing  stock  in 
other  corporation;  Grey  v.  Greenville  &  H.  R.  Co.  59  N.  J.  Eq.  379,  46  Atl.  638, 
granting  injunction  against  construction  of  branch  line  of  railroad  across  high- 
way without  authority  of  law,  though  no  injury  to  public  thereby  shown;  Smith 
V.  Cornelius,  41  W.  Va.  68,  30  L.  R.  A.  751,  23  S.  E.  599,  holding  that  privaie 
person  or  directors  cannot  sue  to  contest  lease  of  state  property  by  public  cor- 
poration vested  with  it  for  public  use. 

Combination   In   restraint   of   trade. 

Cited  in  United  States  v.  Addyston  Pipe  &  Steel  Co.  46  L.  R.  A.  136,  29  C.  C. 
A.  160,  54  U.  S.  App.  723,  85  Fed.  291,  holding  combination  of  manufacturers 
to  limit  competition  and  control  trade  and  prices  in  large  number  of  state* 
illegal;  Trenton  Potteries  Co.  v.  Oliphant,  56  N.  J.  Eq.  736,  39  Atl.  923,  holding 
scheme  to  buy  and  combine  plants  of  majority  of  members  of  association  pro- 
ducing almost  whole  of  necessary  commodity  void. 

Distinguished  in  Stockton  v.  American  Tobacco  Co.  55  N.  J.  Eq.  367,  36  Atl. 
971,  upholding  right  of  manufacturing  corporation  to  select  selling  agents,  and 
impose  conditions  as  to  whom,  and  on  what  terms,  they  shall  sell. 

Identity  of  corporations. 

Cited  in  Chicago  Union  Traction  Co.  v.  Chicago,  199  111.  634,  65  N.  E.  470. 
holding  provision  for  street  car  transfers  applicable  to  case  where  legal  owner 
of  one  is  beneficial  owner  of  another. 

Municipal  reisrnlntion  of  aras  rates. 

Cited  in  Muncie  Natural  Gas  Co.  v.  Muncie,  160  Ind.  106,  60  L.  R.  A.  828, 
66  N.  E.  436,  sustaining  injunction  against  gas  company's  violation  of  contract 
as  to  maximum  rate. 

17  L.R.  A.  Ill,  LAFARIER  v.  GRAND  TRUNK  R.  CO.  84  Me.  286,  4  Inters. 
Com.  Rep.  198,  24  Atl.  848. 

17  L.  R.  A.  113,  MOBILE  &  O.  R.  CO.  v.  DISMUKES,  94  Ala.  131,  4  Inters. 

Com.  Rep.  200,  10  So.  289. 
State  ref^nlatlons  a.    to  interstate  shipments. 

Cited  in  footnote  to  Southern  Exp.  Co.  v.  Goldberg,  62  L.  R.  A.  669,  denying 
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state's  power  to  fix  rate  charged  by  interstate  carrier  for  carriage  within  state 
of  shipment  delivered  in  another. 

Riffht  to  full  schedule  rates. 

Disapproved  in  Gerber  v.  Wabash  R.  Co.  63  Mo.  App.  148,  and  Savannah,  F. 
A  W.  R.  Co.  v.  Bundick,  94  Ga.  779,  5  Inters.  Com.  Rep.  294,  21  S.  E.  995,  hold- 
ing carrier  entitled  to  full  schedule  interstate  rate  as  condition  of  delivering 
goods,  though  less  rate  stated  by  mistake  in  bill  of  lading. 

Overruled  in  Southern  R.  Co.  v.  Harrison,  119  Ala.  543,  43  L.  R.  A.  387,  foot^ 
note  p.  385,  72  Am.  St  Rep.  936,  24  So.  552,  holding  the  same  effect. 

Rlirlits  of  iMirtles  not  In  pari  delicto. 

Cited  in  footnote  to  Chateau  v.  Singla,  33  L.  R.  A.  750,  which  denies  relief 
to  either  party  for  settlement  of  partnership  to  carry  on  unlawful  business. 

17  L.  R.  A.  116,  ZOUCH  v.  CHESAPEAKE  &  O.  R.  CO.  36  W.  Va.  524,  15  S. 

E.  185. 
r.lmltatlon  of  liability. 

Cited  in  Lewis  v.  Chesapeake  &  O.  R.  Co.  47  W.  Va.  661,  81  Am.  St.  Rep.  816, 
35  S.  E.  908,  and  Berry  v.  West  Virginia  &  P.  R.  Co.  44  W.  Va.  545,  67  Am.  St. 
Rep.  781,  30  S.  E.  143,  requiring  consideration  for  contract  limiting  carrier's 
liability;  Ullman  v.  Chicago  &  N.  W.  R.  Co.  112  Wis.  159,  56  L.  R.  A.  249, 
88  Am.  St.  Rep.  949,  88  N.  W.  41,  upholding  contract  limiting  liability  for  in- 
jury to  amount  agreed  on;  Western  U.  Telog.  Co.  v.  Reals,  56  Neb.  418,  71  Am. 
St.  Rep.  682,  76  N.  W.  903,  holding  company  liable  under  statute  for  all  damages 
from  failure  to  correctly  transmit  and  deliver  telegram,  notwithstanding  agree- 
ment on  blank  to  contrary. 

17  L.  R.  A.  124,  ELY  v.  DES  MOIXES,  86  Iowa,  55,  52  N.  W.  475. 

Cotitrlbatory  neffllerence  In  street. 

Cited  in  Winchester  v.  Carroll,  99  Va.  743,  40  S.  E.  37,  holding  attempt  to 
pass  from  sidewalk  to  street  without  knowledge  of  material  inequality  not  neg- 
ligence per  86. 

Cited  in  footnotes  to  Brember  v.  Jones,  26  L.  R.  A.  408,  which  holds  failure 
to  turn  to  right  on  highway  not  render  liable  for  collision  which  other  could 
have  avoided  by  ordinary  care;  Sindlinger  v.  Kansas  City,  26  L.  R.  A.  723,  which 
denies  recovery  to  one  breaking  guard  rail  of  viaduct  in  street  while  running 
race  in  dark;  Suburban  Electric  Co.  v.  Nugent,  32  L.  R.  A.  700,  which  holds  con- 
tributory negligence  not  presumed  from  coming  into  contact  with  uninsulated 
electric  wire  in  street;  Wheat  v.  St.  Louis,  64  L.  R.  A.  292,  holding  driver, 
knowing  of  defective  manhole,  guilty  of  negligence  in  attempting  to  turn  around 
in  its  vicinity. 

Distinguished  in  Hall  v.  Manson,  99  Iowa,  702,  34  L.  R.  A.  210,  68  N.  W.  922, 
holding  attempt  to  use  crosswalk  on  dark  night  not  negligence  preventing  re- 
covery for  falling  into  unlighted,  unguarded  excavation  at  its  edge;  Goodrich 
V.  Burlington,  C.  R.  &  N.  R.  Co.  103  Iowa,  419,  72  N.  W.  653,  holding  boy  catch- 
ing foot  in  guard  rail  while  attention  diverted  to  train  starting  toward  him  as 
he  is  crossing  track  at  crossing  not  negligent. 
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17  L.  R.  A.  127,  ORD  NAT.  BANK  v.  MASSEY,  48  Kan.  762,  30  Pac.  124. 
Second  appeal  in  7  Kan.  App.  680,  51  Pac.  570. 

Validity  of  chattel  luortjraire. 

Cited  in  footnote  to  Vining  v.  Millar,  32  L.  R.  A.  442,  which  sustains  rigbta 
of  mortgagee  of  half  interest  in  horse  in  Canada  as  against  owners  of  other  half 
interest  in  Michigan,  having  mortgage  from  same  mortgagor. 

Cited  in  note   (64  L.  R.  A.  357)   on  conflict  of  laws  as  to  chattel  mortgages. 

——  Place  of  recording^. 

Cited  in  footnotes  to  Fassett  v.  Wise,  36  L.  R.  A.  505,  which  requires  mortgage 
on  chattels  removed  to  other  county  before  recording,  to  be  recorded  in  such 
other  county;  McFadden  v.  Blocker,  58  L.  R.  A.  879,  which  holds  recording  of 
chattel  mortgage  on  property  within  state  ineffectual  where  mortgagor  resides 
out  of  state. 

— —  Refilins'  on  removal  to  otber  state. 

Cited  in  Ord  Nat.  Bank  v.  Masey,  7  Kan.  App.  683,  51  Pac.  570,  holding,  on 
second  appeal,  chattel  mortgagee  whose  mortgage  properly  recorded  protected 
without  refiling  on  removal  of  property  to  other  state;  Greenville  Nat.  Bank  v. 
Evans-Snyder-Buel  Co.  9  Okla.  369,  60  Pac.  249,  holding  it  unnecessary  to  refile 
chattel  mortgage  on  bringing  mortgaged  property  into  territory;  Alferitz  v. 
Ingalls,  83  Fed.  971,  holding  it  unnecessary  to  annex  to  mortgage  properly  exe- 
cuted in  other  state,  affidavit  required  by  Nevada  laws,  on  bringing  property  into 
that  state;  National  Bank  of  Commerce  v.  Morris,  114  Mo.  263,  19  L.  R.  A. 
466,  footnote  p.  403,  35  Am.  St.  Rep.  754,  21  S.  W.  511,  holding  recorded  chattel 
mortgage  in  one  state  good  in  another  to  which  property  taken. 

Cited  in  footnotes  to  Handley  v.  Harris,  17  L.  R.  A.  703,  which  holds  recording 
of  chattel  mortgage  not  invalidated  by  removing  property  to  other  state; 
Shapard  v.  Hynes,  52  L.  R.  A.  675,  which  holds  lien  of  recorded  chattel  mortr 
gage  follows  property  into  other  state. 

17  L.  R.  A.  129,  PRINCE  MFG.  CO.  v.  PRINCE'S  METALLIC  PAINT  CO.  135 

N.  Y.  24,  31  N.  E.  990. 
What  may  be  appropriated  as  trade-mark. 

Cited  in  Clinton  Metalic  Paint  Co.  v.  New  York  Metalic  Paint  Co.  23  Misc. 
70,  50  N.  Y.  Supp.  437,  holding  words  "Metalic  Paint*'  generic  and  descriptive, 
preventing  exclusive  appropriation  as  trade-mark. 

Cited  in  footnote  to  Cady  v.  Schultz,  29  L.  R.  A.  524,  which  holds  no  property 
right  acquirable  in  words  "scientific  dentistry  at  higher  prices." 

ElTeet  of  deceit  on  rlffbt  to  equitable  relief. 

Approved  in  Millbrae  Co.  v.  Taylor  (Cal.)  25  L.  R.  A.  196,  37  Pac.  235,  re- 
fusing to  protect  as  trade-mark  name  of  ranch  for  milk  produced  elsewhere. 

Cited  in  Hilson  Co.  v.  Foster,  80  Fed.  901,  denying  relief  in  equity  against 
imitation  of  labels,  etc.,  to  one  falsely  representing  cigars  to  be  genuine  Havanas; 
California  Fig  Syrup  Co.  v.  Stearns  &  Co.  33  L.  R.  A.  58,  20  C.  C.  A.  26,  43  U.  S. 
App.  234,  73  Fed.  817;  California  Fig-Syrup  Co.  v.  Putnam,  66  Fed.  754;  Clinton 
E.  Worden  &  Co.  v.  California  Fig  Syrup  Co.  187  U.  S.  629,  47  L-  ed.  288,  23 
Sup.  Ct.  Rep.  161, —  denying  equitable  relief  to  protect  a  label  falsely  represent- 
ing  that   laxative    properties   of   syrup   derived   from    figs;    Krauss   v.   Jos.  R. 
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Peebles's  Sons  Co.  58  Fed.  595,  denying  relief  in  equity  against  infringement  of 
trade-mark  to  one  adulterating  brand  of  whiskies  warranted  unadulterated; 
Prince's  Metallic  Paint  Co.  v.  Prince  Mfg.  Co.  6  C.  C.  A.  651,  17  U.  S.  App.  145, 
57  Fed.  942,  holding  one  using  trade-mark  indicating  paint  made  from  ore  from 
particular  mine,  from  which  not  made,  not  entitled  to  relief  in  equity  against 
similar  use  by  another;  Uri  v.  Hirsch,  123  Fed.  576,  denying  right  to  prevent 
infringement  of  trade-mark  on  vessels  containing  liquors,  where  proof  shows 
plaintiff  owned  no  distillery;  Kennedy  v.  Dr.  David  Kennedy  Corp.  32  Misc.  485, 
66  N.  Y.  Supp.  225,  enjoining  purchaser  of  good  will  of  proprietary  medicine 
business  from  opening  letters  addressed  to  seller,  sent  in  response  to  advertise- 
ment implying  that  latter  would  answer. 

Cited  in  footnote  to  Scott  v.  Standard  Oil  Co.  31  L.  R.  A.  374,  which  author- 
izes injunction  against  fraudulent  imitation  of  distinctive  label  used  by  plaintiff. 

Cited  in  note   (19  L.  R.  A.  54)   on  invalidity  of  deceptive  trade-mark. 

Protection  as-alnst  unla'vrfiil  competition. 

Cited  in  footnote  to  Fuller  v.  Huff,  51  L.  R.  A.  332,  which  sustains  right  to 
«njoin  use  of  term  ''health  food"  for  foods  previously  known  as  "sanitarium 
foods." 

Estoppel. 

Distinguished  in  Sturm  v.  Boker,  150  U.  S.  334,  37  L.  ed.  1102,  14  Sup.  Ct. 
Hep.  99,  holding  witness  not  estopped  to  subsequently  take  different  position  by 
expressing  opinion  as  to  law  of  certain  contract. 

17  L.  R.  A.  135,  DENVER  v.  KNOWLES,  17  Colo.  204,  30  Pac.  1041. 
TVbat  conatitntes  tax. 

Approved  in  Alfalfa  Irrig.  Dist.  v.  Collins,  46  Xeb.  425,  64  N.  W.  1086,  hold- 
ing provision  for  uniformity  in  taxation  inapplicable  to  local  assessments; 
Denver  City  R.  Co.  v.  Denver,  21  Colo.  356,  29  L.  R.  A.  611,  62  Am.  St.  Rep. 
239,  41  Pac.  826,  Reversing  2  Colo.  App.  42,  30  Pac.  1048,  holding  privilege  tax 
on  street  railway  company  not  within  provision  requiring  uniformity  in  taxation; 
Seanor  v.  Whatcom  County,  13  Wash.  60,  42  Pac.  552,  holding  assessment  against 
taxable  property  in  county,  city,  or  road  district,  for  cost  of  establishing  or 
improving  highways  therein,  not  a  tax  within  constitutional  provision. 

17  L.  R.  A.  145,  STATE  ex  rel.  LAMB  v.  CUNNINGHAM,  83  Wis.  90,  35  Am.  St 

Rep.  27,  53  N.  W.  35. 
Proper  party  to  brinfr  proceeding. 

Cited  in  State  ex  rel,  Burnham  v.  Cornwall,  97  Wis.  568,  73  N.  W.  63,  holding 
any  citizen  entitled  to  bring  mandamus  to  enforce  performance  of  public  duty; 
State  ex  rel.  Clarke  v.  Moran,  24  Mont.  445,  23  Pac.  390,  holding  state  proper 
party  to  institute  proceedings  to  prevent  placing  of  unauthorized  ticket  on 
official  ballot. 

Distinguished  in  State  ex  rel.  Hartung  v.  Milwaukee,  102  Wis.  513,  78  N.  W. 
756,  requiring  action  to  enjoin  public  nuisance  to  be  instituted  by  proper  law 
officer;  State  ex  rel.  Moore  v.  Archibald,  5  N.  D.  377,  66  N.  W.  234,  sustaining 
right  of  supreme  court  to  issue  writ  of  mandamus  in  behalf  of  public  interests, 
though  attorney  general  refuses  to  apply  for  it;  Smith  v.  Cornolius,  41  W.  Va. 
^8,  30  L.  R.  A.  751,  23  S.  E.  599,  holding  that  private  person  or  directors  cannot 
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sue  to  contest  lease  of  state  property  by  public  corporation  vested  with  it  for 
public  use. 

Jnrliidlctlon  of  anpreme  court. 

Cited  in  Styles  v.  Tyler,  64  Conn.  454,  30  Atl.  165,  holding  jurisdicUon  of 
supreme  court  limited  to  correction  of  errors  of  "law." 

——  Original   Jnrladlction. 

Cited  in  Re  Court  of  Honor,  109  Wis.  630,  85  N.  W.  497,  holding  original 
jurisdiction  of  supreme  court  should  not  be  exercised  where  primary  right  to  be 
vindicated  is  private;  Re  Gunn,  50  Kan.  196,  19  L.  R.  A.  529,  32  Pac.  470,  sus- 
taining jurisdiction  of  supreme  court  to  inquire  on  habeas  corpus  into  lawful- 
ness of  imprisonment  by  order  of  house  of  representatives  of  state;  Re  Court  of 
Honor,  109  Wis.  627,  85  N.  W.  497,  holding  original  jurisdiction  of  supreme  court 
limited  to  judicial  questions  affecting  sovereignty  of  state,  its  franchises,  or 
prerogatives  or  liberties  of  the  people;  People  v.  McClees,  20  Colo.  409,  26  L. 
R.  A.  648,  38  Pac.  468,  reqiiiring  public  rights  or  interests  to  be  shown  to  give 
supreme  court  jurisdiction  in  original  proceeding  by  injunction;  State  ex  rel. 
Clarke  v.  Moran,  24  Mont.  440,  63  Pac.  390,  sustaining  original  jurisdiction  of 
supreme  court  to  issue  injunction  against  county  clerk  printing  imauthorized 
ticket  on  official  ballot;  State  ex  rel  Lloyd  v.  Elliott,  13  Utah,  208,  44  Pac.  24"*. 
sustaining,  but  refusing  to  exercise,  original  jurisdiction  of  supreme  court  to 
issue  writ  of  quo  warranto  to  try  title  to  office  in  city  council;  People  e-r  rcL 
Kocourek  v.  Chicago,  193  111.  515,  58  L.  R.  A.  845,  62  N.  E.  179.  refusing  to 
exercise  original  jurisdiction  of  supreme  court  in  proceeding  by  private  relator 
to  compel  city  to  remove  bridge  across  street,  connecting  buildings. 

Cited  in  note  (58  L.  R.  A.  850)  on  original  jurisdiction  of  court  of  last  resort 
in  mandamus  cases. 

Political  auestiona  and  Jurisdiction  of  •anae. 

Cited  in  Parker  v.  State,  133  Ind.  186,  18  L.  R.  A.  571,  32  N.  E.  836.  holdincr 
constitutionality  of  apportionment  act  a  judicial,  rather  than  a  political,  ques- 
tion; Denney  v.  State,  144  Ind.  509.  31  L.  R.  A.  729,  42  N.  E.  929,  sustaining 
court's  power  to  declare  unconstitutional  apportionment  act  void;  Landes  v. 
Walls,  160  Ind.  221,  66  N.  E.  679,  denying  injunction  restraining  appointees 
from  acting  as  councilmen  pending  contest  as  to  title  to  office. 

Cited  in  footnotes  to  Fletcher  v.  Tuttle,  25  L.  R.  A.  143,  which  denies  right 
to  enjoin  giving  of  election  notices  on  ground  that  apportionment  imconstitu- 
tional;  State  ex  rel.  Taylor  v.  Lord,  31  L.  R.  A.  473,  which  denies  power  of  court 
to  interfere  with  location  by  governor  of  site  for  public  institution ;  State  ex  rfl. 
Cranmcr  v.  Thorson,  33  L.  R.  A.  582,  which  denies  right  to  enjoin  certifying  of 
proposed  constitutional  amendment;  Covington  v.  Buffett,  47  L.  R.  A.  622.  which 
denies  court's  jurisdiction  to  determine  existence  of  vacancy  in  office  of  senator; 
Xorwalk  Street  R.  Co's  Appeal,  39  L.  R.  A.  794,  which  holds  approval  and  adop- 
tion or  niwliiication  of  plan  for  street  railway  not  a  judicial  power. 

Distinguished  in  State  ex  rel.  Winnie  v.  Stoddard,  25  Xcv.  457,  51  L.  R  A. 
231,  footnote  p.  229,  62  N.  W.  237,  which  denies  mandamus  to  compel  issuance 
of  election  notices  under  prior  apportionment  act,  for  invalidity  of  substantially 
similar  Inter  one;  Fletcher  v.  Tuttle,  151  111.  57,  25  L.  R.  A.  147,  42  Am.  St.  Rep. 
220,  37  N.  E.  ()83,  denying  right  to  injunction  to  prevent  giving  election  notices 
as  rights  involved  political. 
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Validity  of  apportionment  act. 

Cited  in  People  ex  rel.  Woodyatt  v.  Thompson,  155  111.  479,  40  N.  E.  307, 
holding  that  provisions  for  compactness  and  equality  in  apportionment  mutually 
Affect  each  other;  Harmon  v.  Madison  County,  153  Ind.  77,  54  N.  E.  105,  uphold- 
ing act  grading  salaries  according  to  population  of  counties,  without  providing 
for  changes  in  salaries  on  changes  in  population. 

Cited  in  footnotes  to  State  ew  rel.  Morris  v.  Wrightson,  22  L.  R.  A.  549,  which 
upholds  right  to  vote  for  all  members  of  assembly  elected  in  county;  Parker  v. 
State,  18  L.  R.  A.  567,  which  holds  invalid,  scheme  for  allowing  county  with  less 
than  unit  of  population  to  vote  for  two  senators;  People  ex  rel.  Carter  v.  Rice, 

16  L.  R.  A.  836,  which  upholds  apportionment  of  members  of  assembly  as  against 
Inequalities  in  distributing  members  after  each  county  given  member  for  every 
full  ratio  of  representation. 

Distinguished  and  criticized  in  People  ex  rel.  Woodyatt  v.  Thompson,  155 
111.  483,  40  N.  E.  307,  denying  right  to  hold  apportionment  act  void  because 
nearer  approximation  to  compactness  or  equality  possible;  State  ex  rel.  Hicks 
V.  Stevens,  112  Wis.  172,  88  N.  W.  48,  authorizing  creation  of  new  county,  giving 
all  county  functions,  but  leaving  assembly  district  not  bounded  by  county  line. 

Po-vrera  of  leirtalatare. 

Cited  in  Bittenhaus  v.  Johnston,  92  Wis.  595,  32  L.  R.  A.  382,  66  N.  W.  805, 
upholding  statute  as  to  fisheries,  making  different  regulations  for  different  locali- 
ties, in  absence  of  constitutional  prohibition. 

17  L.  R.  A.  176,  COM.  v.  HESS,  148  Pa.  98,  33  Am.  St.  Rep.  810,  23  Atl.  977. 
IVhen  title  passes. 

Cited  in  Pittsburg  Glass  Co.  v.  Doubleday,  2  Pa.  Super.  Ct.  174,  39  W.  N.  0. 
16,  27  Pittsb,  L.  J.  N.  S.  96,  holding  packing  and  setting  apart  of  goods  ordered 
for  delivery,  sufficient  deliver^';  Toney  v.  Goodley,  57  Mo.  App.  247,  holding  title 
passes  on  sale  of  specified  amount  of  hay,  being  entire  amount  in  certain  barns; 
Com.  V.  Gardner,  16  Montg.  Co.  L.  Rep.  174,  holding  orders  taken  by  soliciting 
agents  and  sent  to  employer's  place  of  business,  where  they  are  accepted,  filled, 
and  goods  set  apart  and  charged  to  customer,  a  sale  in  that  place;  Brownback 
V.  North  Wales,  14  Montg.  Co.  L.  Rep.  83,  7  Pa.  Dist.  R.  327,  holding  orders  for 
tea,  etc.,  entered  by  salesman  in  book  for  delivery  and  filled  and  set  apart  by 
employer  at  its  place  of  business,  sales  made  in  such  place;  City  Bank  v.  Easton 
Boot  &  Shoe  Co.  6  Northampton  Co.  Rep.  36,  holding  title  to  goods  passes  to  pur- 
chaser when  payment  made,  goods  identified,  set  apart,  and  delivered  uncon- 
ditionally to  carrier  for  consignee;  Com.  v.  Schmunk,  22  Pa.  Super.  Ct.  364, 
afiQrming  conviction  of  one  sending  fraudulent  financial  statement  to  New  York 
concern,  who  shipped  goods  to  former  wlio  received  them  in  Pennsylvania. 

Cited  in  footnotes  to  State  v.  Wernwag,  28  L.  R.  A.  297,  which  holds  sale  within 
restricted  district,  where  imlicensed  outside  dealer  delivers  meat  within  same 
on  telephone  order;  H.  M.  Tyler  Lumber  Co.  v.  Charlton,  55  L.  R.  A.  301,  which 
holds  title  does  not  pass,  by  acceptance  of  offer  to  sell  lumber  piled  at  mill  to  be 
inspected  by  common  employee. 

_  Sales  of  llaaor. 

Followed  on  similar  facts  in  Com.  v.  Ginader,  148  Pa.  110,  23  Atl.  981;  Com. 
V.  Brauninger,   148  Pa.   112,  23  Atl.  982;   Com.  v.  Kleinmann,  148  Pa.  113,  23 
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Atl.  982;  Com.  v.  Miller,  148  Pa.  116,  23  Atl.  981;  Com.  v.  Kepler,  148  Pa.  116, 
23  Atl.  981. 

'  Cited  in  Com.  v.  Munk,  1  Pa.  Super.  Ct.  483,  38  W.  N.  C.  160,  holding  agent 
soliciting  orders  for  liquor  outside  of  county  where  principal  licensed,  and  re- 
ceiving payment,  not  guilty  unless  connected  with  delivery. 

Cited  in  note  (61  L.  R.  A.  419)  on  conflict  of  laws  as  to  sales  of  intoxicating 
liquor. 

17  L.  R.  A.  184,  Re  SIPE,  49  Ohio  St.  536,  31  N.  E.  884. 
Reniionableneas  of  license  fees. 

Followed  without  discussion  in  Newark  v.  Flatau,  53  Ohio  St.  661,  44  N.  E. 
1133. 

Cited  in  Carrollton  v.  Bazzette,  169  111.  298,  31  L.  R.  A.  528,  42  N.  E.  837, 
holding  void,  license  of  $10  a  day  on  all  itinerant  merchants;  Ottumwa  v.  Zekind, 
95  Iowa,  627,  29  L.  R.  A.  736,  58  Am.  St.  Rep.  447,  64  N.  W.  646,  holding  license 
fee  of  $250  a  month,  or  $25  a  day,  from  transient  merchants  unreasonable; 
Flatau  V.  Mansfield,  14  Ohio  C.  C.  595,  holding  void,  act  authorizing  requirement 
of  license  from  transient  dealers  in  goods ;  French  v.  Shirley,  7  Ohio  N.  P.  30, 
discussing,  without  deciding,  unconstitutionality,  for  alleged  discrimination,  of 
act  for  licensing  of  fishermen;  Stull  v.  De  ]Mattos,  23  Wash.  74,  51  L.  R.  A.  894, 
62  Pac.  451,  holding  license  fee  of  $25  a  day  on  sales  of  merchandise  at  auction 
authorized  by  city  charter;  State  v.  Foster,  22  R.  I.  173,  50  L.  R.  A.  344,  46 
Atl.  833,  upholding  state  license  fee  from  transient  dealers  of  $200  for  three 
months  and  local  fee  of  from  $100  to  $350;  Ex  parte  Mosler,  8  Ohic  C.  C.  327, 
sustaining  act  requiring  license  from  vendors  of  wearing  apparel  at  bankrupt  or 
fire  sales. 

Cited  in  footnote  to  Littlefield  v.  State,  28  L.  R.  A.  588,  which  limits  power  to 
license  sales  of  milk  to  regulation,  and  not  raising  of  revenue. 

Cited  in  note  (30  L.  R.  A.  435)  on  limit  of  amount  of  license  fees. 

17  L.  R.  A.  188,  DOHERTY  v.  O'CALLAGHAN,  157  Mass.  90,  34  Am.  St.  Rep. 

258,  31  N.  E.  726. 
Framing  of  Isnnea. 

Cit6d  in  Slater  v.  Manchester,  160  Mass.  473,  39  Am.  St  Rep.  514,  36  N.  E. 
310,  sustaining  right  to  fix  time  as  of  which  title  to  land  shall  be  determined  in 
petition  to  compel  town  to  bring  action  to  try  title;  Fuller  v.  Chapin,  165  Mass. 
2,  42  N.  E.  115,  refusing  to  hear  appeal  from  order  denying  motion  for  framing 
issues  in  equity  suit,  until  case  ready  for  final  disposition. 

Prl-rllegred  comniaiiicationa. 

Cited  in  Winters  v.  Winters,  102  Iowa,  57,  63  Am.  St.  Rep.  428,  71  N.  W.  194, 
sustaining  right  of  contesting  heir  to  examine  testator's  attending  physician  as 
to  information  acquired  as  such. 

— —  To  attorney. 

Cited  in  Kern  v.  Kern,  154  Ind.  34,  55  N.  E.  1004,  holding  communications 
between  testator  and  solicitor  not  privileged  after  former's  death;  Denning  v. 
Butcher,  91  Iowa,  435,  59  N.  W.  69,  holding  attorney  attesting  will  at  testator's 
request  competent  to  testify  as  to  his  testamentary  capacity;  O'Brien  v.  Spalding, 
102  Ga.  493,  66  Am.  St.  Rep.  202,  31  S.  E.  100,  upholding  competency  of  attorney 
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to  testify  to  essential  facts  attending  execution  of  will  prepared  by  him ;  Re  Wax, 
106  Cal.  348,  39  Pac.  624,  holding  request  by  testator  that  attorney  sign  will  as 
witness  a  waiver  of  requirement  of  secrecy;  Brooks  t.  Holden,  175  Mass.  141,  55 
X.  E.  802,  sustaining  right  of  personal  representative  of  deceased  client  to  waive 
privilege  against  disclosing  communications  to  attorney;  Re  Downing,  118  Wis. 
502,  95  N.  W.  876,  holding  testator's  directions  to  attorney  who  drew  will  not 
privileged. 

Cited  in  footnotes  to  Bruley  v.  Gar\'in,  48  L.  R.  A.  839,  which  holds  conversa- 
tion with  attorney  on  train  as  to  contemplated  suit,  seeking  opinion  without 
retainer  or  payment  of  fee,  privileged;  Koeber  v.  Somers,  52  L.  R.  A.  512,  which 
holds  conversation  authorizing  attorney  to  compromise  action  not  privileged. 

17  L.  R.  A.  190,  BALTIMORE  &  O.  R.  CO.  v.  ANDREWS,  1  C.  C.  A.  636,  6  U.  S. 

App.  75,  50  Fed.  723. 
"Who  are  fellofv  servanta. 

Cited  in  Missouri  P.  R.  Co.  v.  Lyoift,  54  Neb.  640,  75  N.  W.  13,  holding  mem- 
bers of  different  switching  crews  fellow  ser\*ants;  Cincinnati,  N.  0.  &  T.  P.  R.  Co. 
v.  Clark,  6  C.  C.  A.  285,  16  U.  S.  App.  17,  57  Fed.  129,  holding  telegraph 
operator  at  way  station,  when  displaying  signals,  fellow  servant  of  fireman ;  New- 
port News  &  M.  Valley  Co.  v.  Howe,  3  C.  C.  A.  123,  6  U.  S.  App.  172,  52  Fed.  364, 
holding  brakeman  on  rear  portion  of  parted  train  fellow  servant  with  engineer 
on  forward  portion;  Northern  P.  R.  Co.  v.  Hambly,  154  U.  S.  358,  38  L.  ed.  1013, 
14  Sup.  Ct.  Rep.  983,  holding  member  of  section  gang  fellow  servant  of  conductor 
and  engineer  of  passenger  train;  Northern  P.  R.  Co.  v.  Poirier,  15  C.  C.  A.  55,  29 
U.  S.  App.  583,  67  Fed.  884,  holding  brakeman  on  freight  train  fellow  servant  of 
conductor  on  train  running  into  former  train ;  Northern  P.  R.  Co.  v.  Smith,  8  C.  C. 
A.  666,  15  U.  S.  App.  294,  59  Fed.  990,  holding  laborer  on  work  train  fellow  servant 
of  conductor  and  engineer  of  freight  train;  St  Louis,  I.  M.  &  S.  R.  Co.  v.  Need- 
ham,  25  L.  R,  A.  837,  11  C.  C.  A.  G2,  27  V.  S.  App.  227,  63  Fed.  113,  holding  con- 
ductor of  construction  train  leaving  switch  open  fellow  servant  of  fireman  on 
passenger  train ;  Mase  v.  Northern  P.  R.  Co.  57  Fed.  286,  holding  conductor  at- 
tending to  handling  of  switches  vice  principal  of  engineer. 

Cited  in  footnote  to  Palmer  v.  Michigan  C.  R.  Co.  17  L.  R.  A.  637,  which  holds 
assistant  roadmaster  not  fellow  servant  of  gang  of  men  working  under  him. 

Cited  in  notes  (46  L.  R.  A.  358)  as  to  when  conductor  is  deemed  to  be  coservant 
of  other  railway  employees;  (50  L.  R.  A.  431)  on  what  servants  are  deemed  to 
be  in  same  common  employment,  apart  from  statutes,  where  no  questions  as  to 
vice  principalship  arise;   (18  L.  R.  A.  817)  on  common  service. 

17  L.  R.  A.  193,  WILLETS  v.  HATCH,  132  N.  Y.  41,  30  N.  E.  251. 
lirarelKOiise  receipts. 

Cited  in  footnotes  to  Geilfuss  v.  Corrigan,  37  L.  R.  A.  166,  which  holds  indorse- 
ment and  delivery  of  storage  warrants  not  constructive  delivery  so  as  to  sustain 
pledge  of  pig  iron;  Anderson  v.  Portland  Flouring  Mills  Co.  50  L.  R.  A.  235, 
which  holds  competent,  parol  evidence  of  contract  under  which  grain  delivered, 
though  negotiable  warehouse  receipts  given  therefor. 
Liability   of  -vrarehomieinan   or  pledgree. 

Cited  in  Loomis  v.  Reimers,  119  Iowa,  172,  93  N.  W.  95,  holding  pledgee  bound 
to  use  of  ordinary  care. 
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Cited  in  footnote  to  Taussig  v.  Bode,  54  L.  R.  A.  774,  which  denies  warehouse- 
man's liability  for  leakage  from  defectiye  casks. 

17  L.  R,  A.  197,  LANE  v.  ST.  PAUL  F.  &  M.  INS.  CO.  50  Minn.  227,  52  N.  W.  649. 
Conditions  precedent  to  recovery. 

Cited  in  Audette  v.  L'Union  St.  Joseph,  178  Mass.  115,  59  N.  E.  668,  holding 
unsworn  certificate  as  to  member's  health  from  attending  physician,  refusing  to 
swear  from  conscientious  scruples,  not  compliance  with  requirement  for  sworn 
certificate. 

Distinguished  in  Young  v.  Grand  Council  A.  0.  A.  63  Minn.  510,  65  X.  W.  933, 
holding  member's  riglit  to  weekly  indemnity  not  defeated  by  medical  examiners 
failure  to  certify  to  his  disability;  Potter  v.  Holmes,  72  Minn.  158,  75  X.  W. 
591,  holding  seller  not  precluded  from  recovery  by  refusal  of  arbiter  agreed  on  in 
contract,  to  act. 

Distinguished  and  disapproved  in  Home  F.  Ins.  Co.  v.  Hammang  Bros.  44 
Neb.  577,  62  N.  W.  883,  holding  recovery  6n  fire  policy  not  prevented  by  failure 
to  furnish  certificate  of  nearest  magistrate. 

17  L.  R.  A.  199,  LEON  LOAN  &  ABSTRACT  CO.  v.  EQUALIZATION  BOARD, 

86  Iowa,  127,  41  Am.  St.  Rep.  486,  53  N.  W.  94. 
Rlfirht  to  tax  or  sell  abstract  books  and  secret  formalan. 

Cited  in  Booth  &  H.  Abstract  Co.  v.  Phelps,  8  Wash.  550,  23  L.  R,  A.  864, 
footnote  p.  864,  40  Am.  St.  Rep.  921,  36  Pac.  489,  holding  abstract  books  per- 
sonal property  for  purpose  of  taxation;  Washington  Bank  v.  Fidelity  Abstract 
&  Secur.  Co.  15  Wash.  489,  37  L.  R.  A.  116,  55  Am.  St.  Rep.  902,  46  Pac,  1036, 
upholding  right  to  sell,  under  mortgage,  books  and  maps  containing  record  of 
land  titles  prepared  by  mortgagor;  Hanley  v.  Heidelberg  Compound  Oxygen  Co. 
24  Pa.  Co.  Ct.  503,  8  Pa.  Dist.  R.  207,  holding  secret  formula  and  process,  sold 
by  inventor  and  deposited  in  sealed  envelope,  subject  to  le\'y  and  sale. 

Cited  in  note  (51  L.  R.  A.  358,  381)  on  common-law  rights  of  authors  and 
others  in  intellectual  productions. 

17  L.  R.  A.  202,  INDUSTRIAL  TRUST  CO.  v.  GREEN,  17  R.  I.  586,  23  Atl.  914. 

17  L.  R.  A.  204,  McCABE  v.  GOODFELLOW,  133  N.  Y.  89,  30  N.  E.  728. 
Voluntary  amioclatlons. 

Cited  in  Saylcs  v.  Dc  Graff,  82  Hun,  75,  31  N.  Y.  Supp.  75,  denying  right  of 
action  against  veterans  of  given  county  as  an  unincorporated  association :  George- 
son  V.  Caffrey,  71  Hun,  477,  24  N.  Y.  Supp.  971,  requiring  allegation  and  proof 
of  joint  or  several  liability  of  all  members  of  unincorporated  association  to  pay 
claim  sued  on;  Knorr  v.  Bates,  14  Misc.  503,  35  N.  Y.  Supp.  1060,  holding  imder- 
v,'riter  not  relieved  from  liability  to  suit  in  first  instance  by  provision  in  policy 
against  enforcement,  except  against  attorneys  in  fact,  as  association  contem- 
phited  by  statute  was  not  shown;  Ilosman  v.  Kinneally,  43  ^lisc.  78,  86  N.  Y. 
Supp.  263,  holding  action  for  services  rendered,  on  newspaper  for  political  party, 
not  maintainable  against  treasurer  alone;  United  States  Press  v.  A.  S.  Abell  Co. 
87  App.  Div.  345,  84  N.  Y.  Supp.  425,  holding  unincorporated  association  for 
distribution  of  news  a  partnership. 
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Cited  in  footnote  to  Industrial  Trust  Co.  v.  Green,  17  L.  R.  A.  202,  which 
holds  illegal  deposition  of  president  not  ground  for  subsequent  dissolution  of 
benevolent  association. 

17  L.  R.  A.  207,  CHURCH  v.  SHANKLIN,  95  Cal.  626,  30  Pac.  789. 
Condltlona  precedent. 

Cited  in  Thompson  v.  Dickerson,  68  Mo.  App.  639,  holding  attorney's  approval 
of  title  stipulated  for  in  contract  to  sell  land,  condition  precedent  to  compelling 
acceptance;  Abercrombie  v.  Vandiver,  126  Ala.  532,  28  So.  491,  holding  engineer's 
estimates  as  to  amount  due  not  conclusive  under  contract  that  work  shall  be 
done  to  engineer's  satisfaction,  and  monthly  estimates  made,  and  that  his  de- 
cision shall  be  final  in  case  of  dispute;  Electric  Lighting  Co.  v.  Elder  Bros.  115 
Ala.  152,  21  So.  983,  holding  contractors  for  constructing  well  under  contract 
to  pay  on  its  "satisfactory  completion"  entitled  to  payment  when  other  party 
satisfied  that  work  completed  in  accordance  with  contract,  though  dissatisfied 
with  quality  of  water;  Thurman  v.  Omaha,  64  Neb.  494,  90  N.  W.  263,  refusing 
to  compel  purchase  of  bonds  against  attorney's  advice,  when  bid  made  subject  to 
his  opinion. 

Cited  in  footnotes  to  Frary  v.  American  Rubber  Co.  18  L.  R.  A.  644,  which 
holds  employer  has  absolute  right  to  discharge  employee  whenever  dissatisfied, 
under  contract  to  carry  on  business  to  his  ^'satisfaction;"  Deyo  v.  Hammond, 
26  Ij.  R.  A.  719,  which  holds  failure  to  test  speed  of  horses  within  time  fixed  does 
not  relieve  from  paying  extra  amount  if  other  proof  of  requisite  speed  given; 
Pistel  V.  Imperial  Mut.  L.  Ins.  Co.  43  L.  R.  A.  219,  which  holds  promise  to  pay 
when  debtor  feels  able  creates  moral  obligation  to  pay  when  debtor  is  able. 

r 

17  L.  R.  A.  213,  BOWMAN  v.  BRADLEY,  151  Pa.  361,  24  Atl.  1062. 
Rlarlita  of  occiii»ant  of  premlsea. 

Cited  in  Arnold  v.  Hatch,  177  U.  S.  281,  44  L.  ed.  771,  20  Sup.  Ct.  Rep.  625, 
holding  personalty  on  farm  not  subject  to  levy  on  execution  against  son,  under 
contract  for  carrying  on  farm;  Davis  v.  Williams,  130  Ala.  534,  54  L.  R,  A.  750, 
footnote  p.  749,  89  Am.  St.  Rep.  56,  30.  So.  488,  sustaining  agent's  right  to 
acquire  adverse  title  to  principal's  property  occupied  as  part  of  contract  of  serv- 
ice; Heffelfinger  v.  Fulton,  26  Ind.  App.  36,  56  N.  E.  688,  holding  rights  in 
premises  of  one  occupying  same  as  part  of  price  for  services  as  farm  hand  ter- 
minated on  termination  of  contract  of  employment;  Deisinger  v.  Shaud,  20  Lane. 
L.  Rev.  259,  holding  tenancy  during  contract  for  labor,  ended  by  termination  of 
services;  Zinnel  v.  Bergdoll,  8  Del.  Co.  Rep.  391,  holding  farm  employee  occupy- 
ing employer's  house  not  a  tenant. 

Cited  in  footnote  to  Alpine  Twp.  School  Dist.  No.  11  v.  Batsche,  29  L.  R.  A. 
676,  which  holds  teacher  occupying  schoolhouse  as  residence  not  tenant  of  school 
district. 

17  L.  R.  A.  217,  KIEFFER  v.  HUMMELSTOWN,  151  Pa.  304,  24  Atl.  1060. 
Proximate  eanae  of  Injury. 

Cited  in  McCauley  v.  Logan,  152  Pa.  206,  26  Atl.  499,  denying  boat  owner's 
liability  for  injury  to  works  in  river  several  miles  below,  of  which  he  had  no 
knowledge,  resulting  from  boat's  breaking  loose  during  extraordinary  flood* 
L.  R.  A.  Au.— Vol,  III. — 2, 
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— -  In  lilfflftTray. 

Cited  in  Cage  v.  Franklin  Twp.  11  Pa.  Super.  Ct.  638,  denying  liability  of 
township  for  injury  by  backing  of  balky  horse  70  feet,  over  unguarded  wing  wall 
of  bridge;  Habecker  v.  Lancaster  Twp.  9  Pa.  Super.  Ct.  556,  44  W.  K.  C.  53, 
Affirming  16  Lane.  L.  Rev.  180,  holding  breaking  of  holdback  strap  proximate 
cause  of  horse  and  wagon  falling  into  quarry  hole  at  roadside,  unprotected  by 
guard  rail;  Card  v.  Columbia  Twp.  191  Pa.  270,  43  Atl.  217,  holding  absence  of 
guard  rail  not  proximate  cause  of  wagon  going  over  embankment,  after  traces 
unhooked  and  horses  frightened  and  running  away;  Bleil  v.  Detroit  Street  R. 
Co.  98  Mich.  230,  57  N.  W.  117,  holding  frightening  and  running  away  of  horse 
proximate  cause  of  injury  to  it  by  running  into  iron  rails  piled  in  street  against 
curb;  May  v.  Anaconda,  26  Mont.  143,  66  Pac.  759,  holding  city  liable  for  allow- 
ing street  to  remain  unsafe  by  presence  of  boulder. 

Cited  in  footnotes  to  Lynn  v.  Hooper,  47  L.  R.  A.  752,  which  sustains  liability 
for  frightening  of  horse  by  hay  cap;  Gibney  v.  State,  19  L,  R.  A.  365,  which 
holds  unsafe  bridge  cause  of  drowning  of  father  while  trying  to  save  child  falling 
into  water  through  defect;  Topeka  Water  Co.  v.  Whiting,  39  L.  R.  A.  90,  which 
Iiolds  water  company  required  to  exercise  due  care  to  avoid  frightening  horses 
while  flushing  streets. 

Distinguished  in  Yoders  v.  Amwell  Twp.  172  Pa.  459,  37  W.  N.  C.  515,  51  Am.  St 
Rep.  750,  33  Atl.  1017,  holding  failure  to  provide  guard  rails  for  narrow  bridge 
proximate  cause  of  injury  by  horse,  frightened  after  crossing  it,  backing  over  side; 
Closser  v.  Washington  Twp.  11  Pa.  Super.  Ct.  126,  holding  fright  of  horse  at 
splash  of  stream  not  proximate  cause,  as  matter  of  law,  of  backing  over  bridge 
without  guard  rails. 


d7  L.  R.  A.  220,  BENTSFER  v.  ATLANTIC  DREDGING  CO.  134  N.  Y.  156,  30 
Am.  St.  Rep.  649,  31  N.  E.  328. 

Injuries   from   dangrerons  aarendea. 

Cited  in  footnote  to  Koelsch  v.  Philadelphia  Co.  18  L.  R.  A.  759,  which  requires 
system  of  inspection  by  gas  company,  insuring  reasonable  promptness  in  detect- 
ing leaks. 

•^  Blastlngr. 

Cited  in  Sullivan  v.  Dunham,  161  N.  Y.  296,  47  L.  R,  A.  719,  76  Am.  St.  Rep. 
274,  55  N.  E.  923,  Affirming  10  App.  Div.  442,  41  N.  Y.  Supp.  1083,  holdin,? 
liable  as  trespasser,  one  firing  blast  on  his  own  land  by  which  wood  thrown  on 
traveler  in  highway;  Booth  v.  Rome,  W.  &  0.  Terminal  R,  Co.  140  N.  Y.  279. 
24  L.  R.  A.  109,  footnote  p.  105,  37  Am.  St.  Rep.  552,  35  N.  E.  592,  denying 
creation  of  liability  for  injury  by  blasting,  by  mere  concussion  to  another's 
building:  Fitz  Simons  &  C.  Co.  v.  Braun,  199  III.  397,  59  L.  R.  A.  424,  footnote 
p.  421,  05  N.  E.  249,  Affirming  94  111.  App.  536,  sustaining  liability  for  injury, 
by  vibration,  to  adjoining  property,  from  use  of  high  explosive  for  excavating  on 
own  land. 

Cited  in  footnotes  to  Emry  v.  Roanoke  Nav.  &  Water  Power  Co.  17  L.  R.  A. 
099,  which  holds  one  blasting  on  own  land  not  liable  for  accidental  destruction 
of  unromovpd  buildings  of  former  tenant;  Mitchell  v.  Prange,  34  L.  R.  A.  1S2, 
which  denies  liability  for  failure  to  give  warning  of  intended  blast  in  excavating; 
Wadsworth  v.  Marshall,  32  L.  R.  A.  588,  which  sustains  ifabilitv  for  failure  to 
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give  notice  of  blast,   for  injuries  resulting  from  frightening  horse  which  has 
passed  place  of  blast. 

Cited  in  note  ( 17  L.  R.  A.  729)  on  duty  of  those  engaged  in  blasting  as  to  safety 
of  others. 

Liability  for  damaarea  In  performance  of  nvorlc  under  contract  or  leirl** 
latlve  direction. 

Cited  in  Holland  House  Co.  v.  Baird,  169  N.  Y.  140,  62  N.  E.  149,  denying 
liability  for  injuries  to  vault  of  building  by  blasting  in  excavating  trench  in 
street  under  municipal  contract;  Lewis  v.  New  York  &  H.  R.  Co.  162  N.  Y.  226, 
56  N.  E.  540,  denying  liability  of  railroad  for  damages  from  construction  by 
state  of  viaduct  which  it  is  required  to  use  and  partly  pay  for;  Muhlker  v.  New 
York  &  H.  R.  Co.  173  N.  Y.  563,  66  N.  E.  558,  and  Fries  v.  New  York  &  H.  R. 
Co.  169  N.  Y.  277,  62  N.  E.  358,  holding  railroad  complying  with  requirement 
of  state  to  run  its  trains  in  viaduct  erected  by  state  not  liable  for  remote  or 
consequential  damages  to  abutter;  Welde  v.  New  York  &  H.  R.  Co.  28  App.  Div. 
386,  51  N.  Y.  Supp.  290,  denying  liability  of  railroad  for  consequential  injuries 
to  abutters  by  temporary  obstruction  of  street  while  constructing  viaduct  under 
direction  of  legislature;  Bates  v.  Holbrook,  171  N.  Y.  468,  64  N.  E.  181,  Affirm- 
ing 67  App.  Div.  30,  73  N.  Y.  Supp.  417,  Which  Affirms  35  Misc.  344,  71  N.  Y. 
Supp.  1013,  holding  erection  in  much  used  street  of  structures  for  storing- tools, 
etc.,  while  constructing  subway,  not  authorized  by  rapid  transit  act;  Bohnsack 
V.  McDonald,  26  Misc.  497,  56  N.  Y.  Supp.  347,  holding  contractor  for  construc- 
tion of  reservoir  for  city  liable  for  consequential  damages  resulting  from  carrying 
excavated  matter  by  incorporated  railroad;  Slingerland  v.  International  Con- 
tracting Co.  169  X.  Y.  68,  56  L.  R.  A.  498,  61  N.  E.  995,  Affirming  43  App.  Div. 
228,  60  N.  Y.  Supp.  12,  denying  riparian  owner's  right  of  action  for  interference 
by  government,  in  improving  navigation,  with  his  right  to  fish  in,  and  take  ice 
from,  water;  Glens  Falls  Gaslight  Co.  v.  Van  Vranken,  11  App.  Div.  423,  42 
N.  Y.  Supp.  339,  holding  village  contractors  liable  under  agreement  with  village 
to  protect  gas  pipes,  for  injury  to  such  pipes. 

Cited  in  footnote  to  Berg  v.  Parsons,  41  L.  R.  A.  391,  which  denies  liability  for 
independent  contractor's  negligence  in  blasting. 

17  L.  R.  A.  225,  KERWIN  v.  SABIN,  50  Minn.  320,  36  Am.  St.  Rep.  645,  62 

N.  W.  642. 
Effect  of  abHence  on  running^  of  limitations. 

Cited  in  footnotes  to  Powell  v.  Koehler,  26  L.  R.  A.  480,  which  holds  disability 
of  absence  ceases  by  temporarily  entering  state  while  infant;  Mason  v.  Union 
Mills  Paper  Mfg.  Co.  29  L.  R.  A.  273,  which  holds  garnishment  of  funds  in  resi- 
dent's hands  to  enforce  claim  between  nonresidents,  within  provision  against 
limitations  running  in  favor  of  person  absent  from  state.- 

17  L.  R^A.  228,  GABRIELSON  v.  WAYDELL,  135  N.  Y.  1,  31  Am.  St.  Rep.  793, 
31  N.  E.  969. 

Subsequent  action  in  Federal  court  in  67  Fed.  342,  WTiich  is  Reversed  in  19 
C.  C.  A.  58,  38  U.  S.  App.  328,  72  Fed.  648. 

Wbo   are    fello'«T   servants,   and   liability    for    tbeir   acts. 

Cited  in  Geoghegan  v.  Atlas  S.  S.  Co.  6  Misc.  127,  25  N.  Y.  Supp.  1116,  hold- 
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ing  master  and  seaman  of  vessel  fellow  servants;  Larssen  v.  Delaware,  L.  &  W. 
R.  Co.  59  App.  Div.  204,  69  N.  Y.  Supp.  352,  holding  master  of  seagoing  barge  and 
deck  hand  fellow  servants;  Olson  v.  Oregon  Coal  &  Nav.  Co.  96  Fed.  Ill,  holding 
master  and  seaman  fellow  servants  in  all  matters  pertaining  to  navigation  of 
ship;  Anderson  v.  New  York  A  C.  Mail  S.  S.  Co.  17  Misc.  96,  39  N.  Y'.  Supp.  425, 
holding  captain  not  mere  fellow  servant  of  seaman  as  to  owner's  duty  to  latter 
which  former  must  perform;  Olson  v.  Oregon  Coal  &  Nav.  Co.  96  Fed.  110,  hold- 
ing vessel  ov^Tiers  not  liable  for  injury  to  seaman  falling  down  hatchway  left 
open  by  negligence  of  master  or  other  officer. 

Cited  in  footnote  to  Lamb  v.  Littman,  53  L.  R.  A.  852,  which  holds  employer 
liable  for  assault  by  cruel  overseer  on  minor  employee. 

Cited  in  notes  (18  L.  R.  A.  825)  on  negligent  superiors;  (51  L.  R.  A.  539, 
586,  617)  Dn  vice  principalship  considered  with  reference  to  superior  rank  of 
negligent  servant;  (27  L.  R.  A.  183)  on  master's  civil  responsibility  for  wrong- 
ful or  negligent  act  of  servant  or  agent  towards  one  who  has  no  claim  on  master 
by  reason  of  contract,  incipient  or  perfected. 

Criticized  in  Gabrielson  v.  Waydell,  67  Fed.  343,  Reversed  on  other  grounds 
in  19  C.  C.  A.  58,  38  U.  S.  App.  328,  72  Fed.  648,  holding  vessel  owners  liable  for 
master's  violent  maltreatment  of  seaman  while  sick. 

Rigrhts  of  person  In  posaeasion  of  vessel. 

Cited  in  Kimball  v.  Farmers  &  M.  Nat.  Bank,  138  N.  Y.  505,  20  L.  R.  A.  499. 
34  N.  E.  337,  holding  second  mortgagee  of  vessel  consenting,  after  taking  pos- 
session, to  mortgagor's  making  trips  on  assignment  of  entire  earnings,  entitled 
to  net  earnings  as  against  third  mortgagee. 

17  L.  R.  A.  237,  RICE  v.  ROCKEFELLER,  134  N.  Y.  174,  30  Am.  St.  Rep.  658, 

31  N.  E.  907. 
Rlarltts  and  liabilities  of  stockholders. 

Cited  in  Lewisohn  v.  Anaconda  Copper  Min.  Co.  26  Misc.  624,  56  N.  Y.  Supp. 
807,  sustaining  right  of  minority  stockholders  to  bring  suit  to  restrain  majoritr 
stockholders  from  violation  of  duties,  regardless  of  motive,  unless  injury  would 
result  to  latter;  Lewisohn  Bros.  v.  Anaconda  Copper  Min.  Co.  23  Misc.  32,  50 
N.  Y.  •  Supp.  263,  sustaining  stockholder's  right  to  injunction  against  sale  of 
property  to  lowest  of  two  corporate  bidders,  though  he  is  also  stockholder  in, 
and  made  offer  for,  highest  bidder;  Re  Jones,  172  N.  Y.  584,  60  L.  R.  A.  479, 
65  N.  E.  570,  holding  shares  in  joint  stock  association,  property  of  which  is  real 
estate,  subject  to  transfer  tax. 

Transfers  of  stock  generally* 

Cited  in  Rochester  &  K.  F.  Land  Co.  v.  Raymond,  4  App.  Div.  605,  39  N.  Y. 
Supp.  145,  sustaining  stockholder's  right  to  transfer  stock  in  good  faith,  and 
escape  further  liability  as  such;  Marbury  v.  Stone,  17  App.  Div.  360,  45  N.  Y. 
Supp.  184,  holding  voluntary  transferee  of  st^ck  guilty  of  laches  in  waiting 
three  years  to  attack  trust  agreement  pledging  all  other  corporate  stocl^  Carter 
V.  Producers'  Oil  Co.  182  Pa.  560,  39  L.  R.  A.  101,  38  Atl.  571,  sustaining  rule 
denying  right  of  member  of  partnership  association  to  purchase  and  exercise 
rights  of  member  as  to  additional  shares  until  re-elected  as  to  them. 

—  Compelling  transfer  of  stock  on  corporate  books. 

Cited  in  Re  Fitcb,  160  N.  Y.  95,  54  N.  E.  701,  suggesting  that  a  foreign  ezeen- 
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tor  could  not  compel  transfer  of  stock  to  legatee  of  nonresident;  Ernst  t.  Elmira 
Municipal  Improy.  Co.  24  Misc.  587,  64  N.  Y.  Supp.  116,  sustaining  transferee's 
right  to  compel  foreign  corporation  to  transfer  stock  on  its  books,  and  recognize 
transfer. 

17  L.  R.  A.  243,  McGORNICK  v.  PRATT,  8  Utah,  294,  30  Pac.  1091. 
Public  olBcers* 

Cited  in  footnote  to  Fox  v.  McDonald,  21  L.  R.  A.  529,  which  holds  power  to 
appoint  to  fill  vacancy  not  inherent  in  governor. 
—  'Who  are. 

Cited  in  Ptacek  v.  People,  94  111.  App.  578,  holding  office  of  assistant  super- 
intendent of  police  in  Chicago  a  public  office;  Re  Opinion. of  Justices,  95  Me. 
586  Appx.  hj  dissenting  judges,  who  hold  office  of  fish  and  game  commissioner 
and  of  trustee  of  state  institution  one  of  "profit  under  state.'* 

Cited  in  footnotes  to  State  v.  Loechner,  59  L.  R.  A.  915,  which  holds  member 
of  city  board  of  education,  ministerial  officer;  State  ew  rel,  Childs  v.  Kiichli,  19 
L».  R.  A.  779,  which  holds  president  of  city  council  not  an  "officer;"  State  ex 
rel,  Summerfield  v.  Clarke,  18  L.  R.  A.  313,  which  holds  office  of  notary  public, 
civil  office  of  profit;  People  v.  Rathbone,  28  L.  R.  A.  384,  which  holds  notary 
within  prohibition  against  public  officer  receiving  free  transportation;  Atty.  Gen. 
ex  rel.  Moreland  v.  Detroit,  37  L.  R.  A.  211,  which  holds  office  of  governor  in- 
compatible with  that  of  mayor  of  city;  Baltimore  v.  Lyman,  52  L.  R.  A.  406, 
which  holds  superintendent  of  public  instruction  not  a  municipal  officer. 

Cited  in  note   (29  L.  R.  A.  385)    on  nature  of,  and  officers  in,  incorporated 
institutions  belonging  to  state. 
Validity  of  appropriation. 

Cited  in  footnote  to  Conlin  v.  San  Francisco,  21  L.  R.  A.  474,  which  holds 
void,  act  for  relief  of  street  contractor. 

17  L.  R.  A.  251,  LUFKIN  v.  ZANE,  157  Mass.  117,  34  Am.  St.  Rep.  262,  31  N. 

E.  767. 
Liability  of  landlord  or  pnrcbaaer  for  condition  of  premises. 

Cited  in  Case  v.  Minot,  158  Mass.  587,  22  L.  R.  A.  642,  33  N.  E.  700,  holding 
landlord  liable  to  tenant  of  upper  fioors  for  wrongful  obstruction  of  light  and  air 
by  other  tenant  imder  landlord's  authority;  Lowell  v.  Glidden,  159  Mass.  319, 
34  N.  E.  459,  denying  liability  over,  to  city,  of  purchaser  of  premises  for  injury 
to  person  falling  into  areaway  in  street  in  front  of  premises  existing  at  time  of 
purchase. 

Cited  in  footnotes  to  Fellows  v.  Gilhuber,  17  L.  R.  A.  578,  which  holds  lessor 
of  hotel  not  liable  for  injury  to  guest  by  defective  awning;  Philadelphia  &  R.  R. 
Co.  V.  Smith,  27  L.  R.  A.  ^131,  which  holds  liability  for  continuing  nuisance, 
caused  by  another  dependent  on  prior  notice  and  request  to  remove. 

Cited  in  note  (26  L.  K  A.  202)  on  liability  of  landlord  to  third  person  for 
condition  of  premises  in  possession  of  tenant. 

17  L.  R.  A.  254,  LONERGAN  v.  ILLINOIS  C.  R.  CO.  87  Iowa,  755,  49  N.  W.  852. 
To'vrards  whom  statutory  duties  oi^ed  by  railroads. 

Cited  in  footnote  to  Rosse  v.  St.  Paul  &  D.  R.  Co.  37  L.  R.  A.  591,  which  holds 
railroad  liable  for  injury  to  young  child  from  failure  to  keep  track  fenced. 
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Slffnals  for  crossings. 

Cited  in  Littlejohn  v.  Richmond  &  D.  R.  CJo.  49  S.  C.  16,  26  S.  E.  967,  holding 
one  injured  while  attempting  to  climb  between  cars  standing  across  public 
crossing,  within  protection  of  statute;  Ward  v.  Chicago,  B.  &  Q.  R.  Co.  97  Iowa, 
63,  66  N.  W.  999,  holding  it  question  for  jury  whether  running  train  at  unlawful 
speed  and  failing  to  ring  bell  before  approaching  crossing,  cause  of  running  away 
of  team  frightened  by  whistle  for  next  crossing;  Chicago,  B.  &  Q.  R.  Co.  v.  Met- 
calf,  44  Neb.  858,  28  L.  R.  A.  827,  63  N.  W.  51,  holding  one  whose  team  is  stanil- 
ing  by  car  on  side  track  near  depot  for  purpose  of  unloading  car,  within  pro- 
tection of  statute  requiring  signals  at  crossings;  Tobey  v.  Burlington,  C.  R.  & 
N.  R.  Co.  94  Iowa,  265,  33  L.  R.  A.  600,  62  N.  W.  761,  holding  kicking  of  cars  at 
speed  of  more  than  6  miles  an  hour  without  warning,  in  violation  of  ordinance, 
negligence  per  ae  towards  employee;  Mitchell  v.  Union  Terminal  R.  Co.  122 
Iowa,  245,  97  N.  W.  1112,  holding  it  to  be  the  duty  of  railroad  company  to  sounU 
bell  at  crossings. 

Cited  in  footnotes  to  Wragge  v.  South  Carolina  &  G.  R.  Co.  33  L.  R.  A.  191. 
which  holds  company  liable  for  failure  to  give  crossing  signal,  contributing  u* 
collision;  Vandewater  v.  New  York  &  N.  E.  R.  Co.  18  L.  R.  A.  772,  which  hol(l> 
engineer's  failure  to  g^ve  statutory  signals  at  crossing  does  not  render  company 
liable  per  se;  Butcher  v.  West  Virginia  &  P.  R.  Co.  18  L.  R.  A.  619,  which  holil> 
company  not  liable  for  failure  to  give  crossing  signal  unless  injury  is  proximate 
result;  Stewart  v.  Cincinnati,  W.  &  M.  R.  Co.  17  L.  R.  A.  539,  which  holds  rail- 
road continuing  farm  crossing  required  to  use  care  to  make  it  safe. 

Cited  in  note  (28  L.  R.  A.  749)  on  whether  wrongdoer  may  take  advantage  of 
general  statutory  imposition  of  damages  for  negligent  injuries. 

Disapproved  in  Atlanta  &  C.  A.  Line  R.  Co.  v.  Gravitt,  93  Ga.  407,  26  L.  R. 
A.  665,  44  Am.  St.  Rep.  145,  20  S.  £.  560,  holding  failure  to  give  crossing  signal 
not  negligence  toward  trespasser  on  trestle  between  blow  post  and  crossing. 

17  L.  R.  A.  269,  DOTY  v.  FIRST  NAT.  BANK,  3  N.  D.  9,  63  N.  W.  77. 
Transfer  of  corporate  stock. 

Cited  in  Second  Nat.  Bank  v.  First  Nat.  Bank,  8  N.  D.  51,  76  N.  W.  504,  re- 
fusing to  decree  transfer  of  stock  on  corporate  books  in  favor  of  pledgee  unless 
present  interest  shown. 

Cited  in  note  (27  L.  R.  A.  273)  on  restrictions  by  by-laws  or  articles  of  asso- 
ciation on  right  to  sell  shares  of  stock. 

17  L.  R.  A.  263,  STATE  ex  rel.  SNELL  v.  WARNER,  4  Wash.  773,  31  Pac.  25. 

PoTTcrs  of  muBiclpalltles  ivltlft  special  charters. 

Approved  in  Kuhn  v.  Port  Townsend,  12  Wash.  610,  29  L.  R,  A.  447,  50  Am.  St. 
Rep.  911,  41  Pac.  923,  holding  statutory  provision  for  annexing  new  t^jrritory 
to  municipal  corporations  applicable  to  those  with  special  .charters,  as  well  as 
others;  State  ex  rel.  Fawcett  v.  Superior  Court,  14  Wash.  607,  33  L.  R.  A.  67 1, 
45  Pac.  23  (held  obiter  in  dissenting  opinion),  holding  permission  to  munici- 
palities to  frame  their  own  charters  does  not  include  right  to  clothe  tribunal 
created,  with  power  to  decide  election  contests;  Torian  v.  Shayot,  47  La.  Ann, 
602,  17  So.  203,  holding  subject  of  boundaries  or  territory  not  within  provisions 
of  statute  for  "altering,  changing,  or  amending"  municipal  charters. 
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17  L.  R.  A.  266,  ROBERTS  v.  STEVEXS,  84  Me.  325,  24  Atl.  873. 
Trnata  free  from  anbjeetion  to  creditors. 

Cited  in  Seymour  v.  McAvoy,  121  Cal.  442,  41  L.  R.  A.  547,  63  Pac.  946,  sus- 
taining right  to  make  beneficiary's  interest  unassignable  and  free  from  subjection 
to  creditors;  Murphy  v.  Delano,  95  Me.  233,  65  L.  R.  A.  728,  footnote  p.  727, 
49  Atl.  1053,  holding  income  of  spendthrift  trust  not  within  reach  of  creditors 
by  void  agreement  of  trustee  to  pay  certain  portion  of  income  absolutely  to 
beneficiary;  Re  Luscombe,  109  Wis.  199,  85  N.  W.  341,  upholding  direction  in 
will  for  payments  from  income,  to  secure  necessaries  of  life  for  son,  ceasing  if 
judgment  obtained  against  son  by  creditor  to  reach  them;  Tilton  v.  Davidson,  98 
Me.  58,  56  Atl.  215,  holding  "spendthrift  trust"  not  created  by  devise  to  trustees 
with  power  to  pay  themselves  equal  portions  of  income. 

Cited  in  footnotes  to  Hutchinson  v.  Maxwell,  57  L.  R.  A.  384,  which  denies 
power  to  create  equitable  life  estate  free  from  debts  of  beneficiary;  Scott  v. 
Keane,  42  L.  R.  A.  359,  which  holds  trust  by  conveyance  and  reconveyance  for 
grantor's  benefit  void  as  against  his  creditors;  Schenck  v.  Barnes,  41  L.  R.  A. 
395,  which  denies  power  of  person  creating  trust,  to  keep  life  interest  free  from 
claims  of  subsequent  creditors;  Brown  v.  McGill,  39  L.  R.  A.  806,  which  denies 
power  to  create  trust,  placing  one's  property  beyond  reach  of  creditors  while 
retaining  full  enjoyment  of  revenues;  Leigh  v.  Harrison,  18  L.  R.  A.  49,  which 
denies  creditor's  right  to  reach  debtor's  interest  under  spendthrift  trust;  Van 
Osdell  V.  Champion,  27  L.  R.  A.  773,  which  holds  void,  condition  that  property 
devised  shall  not  be  subject  to  devisee's  debts;  Re  Qua  v.  Graham,  52  L.  R.  A. 
641,  which  holds  annuity  in  wife's  will  in  lieu  of  other  interest,  accepted  by 
husband,  not  trust  beyond  reach  of  creditors. 

17  L.  R.  A.  270,  DUlRKIN  v.  COBLEIGH,  156  Mass.  108,  32  Am.  St.  Rep.  436, 

30  N.  E.  474. 
Oral  evidence  am  to  ivrltteii  agrreenxent. 

Cited  in  Rackemann  v.  Riverbank  Improv.  Co.  167  Mass.  5,  57  Am.  St.  Rep. 
427,  44  N.  E.  990,  holding  admissible,  parol  evidence  of  agreement  which  is  col- 
lateral to  written  contract  and  on  a  distinct  subject;  Thomas  v.  Barnes,  156 
Mass.  584,  31  N.  E.  683,  holding  parol  evidence  of  previous  and  contempora- 
neous conversations  between  parties  admissible  to  show  that  paper  signed  by 
one  only  was  only  a  partial  memorandum;  Cole  v.  Hadley,  162  Mass.  581,  39  N. 
E.  279,  holding  admissible,  oral  evidence  of  agreement  by  grantor  to  grade  and 
work  street  described  as  boundary  in  deed,  so  that  it  should  be  fit  for  travel; 
Drew  V.  VViswall,  183  Mass.  556,  67  X.  E.  666,  holding  that  grantor's  oral  agree- 
ment to  construct  streets  on  remaining  land  does  not  vary  deed  not  containing 
such  stipulation;  Hines  v.  Willcox,  96  Tenn.  153,  34  L.  R.  A.  827,  54  Am.  St. 
Rep.  823,  33  S.  W.  914,  holding  admissible,  oral  evidence  of  landlord's  agreement 
to  put  premises  in  safe  condition,  where  lease  silent  as  to  landlord's  duties; 
Huber  v.  Guggenheim,  89  Fed.  602,  denying  right  to  recover,  in  action  to  rescind 
contract  for  false  representations,  on  theory  that  such  representations  consti- 
tuted independent  collateral  contract  provable  by  parol. 

Cited  in  footnote  to  Baum  v.  Lynn,  30  L.  R.  A.  441,  which  denies  admissibility 
of  parol  evidence  as  to  consideration  of  deed  expressly  made  for  settlement  of 
specified  claims. 

Distinguished  in  Taylor  v.  Coding,  182  Mass.  232,  65  N.  E.  64,  holding  inad- 
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missilfle,  oral  evidence  of  lessor's  agreement  to  surrender  all  rights  under  written 
lease  if  lessee  should  vacate  premises  and  lease  other  building  of  lessor;  Mer- 
rigan  v.  Hall,  175  Mass.  509,  56  N.  E.  605,  holding  inadmissible,  oral  evidence 
of  prior  agreement  to  take  pay  in  "teams"  for  advertisement  ordered  in  writing. 
Appurtenant  rigrl&ts  of  granteeu. 

Cited  in  Lemay  v.  Furtado,  182  Mass.  282,  65  N.  E.  395,  holding  deed  describ- 
ing land  conveyed  as  bounded  by  a  way  makes  such  way  a  boundary,  and  gives 
grantee  right  of  way  over  all  of  it,  and  fee  to  the  middle;  Blood  v.  Millard,  172 
Mass.  70,  51  N.  E.  527,  holding  grantees  of  building  lots  into  w^hich  land  con- 
veyed to  their  grantor,  by  deed  creating  appurtenant  easement  to  take  water 
from  spring,  was  subdivided,  entitled  to  interest  in  easement. 
Breach   of  contract. 

Cited  in  Drew  v.  Wiswall,  183  Mass.  555,  67  N.  E.  666,  holding  grantee  en- 
titled to  damages  for  breach  of  grantor's  agreement  to  construct  house  and  lay 
out  streets. 

17  L.  R.  A.  275,  EDMISON  v.  LOWRY,  3  S.  D.  77,  44  Am.  St  Rep.  774,  52  N. 

W.  583. 
Ownerahip  of  aoil  In  liliri>^>vay« 

Followed  in  Dell  Rapids  Mercantile  Co.  ▼.  Dell  Rapids,  11  S.  D.  119,  74  Am. 
St.  Rep.  783,  75  N.  W.  898,  holding  lot  owner  presumed  to  own  soil  to  center 
of  street. 
Chanflrinff  street  iri'ade. 

Cited  in  footnote  to  Brand  v.  Multnomah  County,  50  L.  R.  A.  389,  which 
denies  abutter's  right  to  damages  for  elevating  street  to  correspond  with  original 
establishment  of  grade.  * 

Breach  of  landlord's  covenants  |  eviction. 

Cited  in  Wusthoff  v.  Schwartz,  32  Wash.  341,  73  Pac.  407,  holding  landlord 
guilty  of  eviction  by  making  such  repairs  that  house  becomes  inconvenient  and 
dangerous. 

Cited  in  footnotes  to  Leiferman  v.  Osten,  39  L.  R.  A.  156,  which  holds  eviction 
from  first  floor  of  building  not  effected  by  moving  building  to  other  part  of  lot; 
Oakford  v.  Nixon,  34  L.  R.  A.  575,  which  holds  destruction  of  wall  for  advertis- 
ing purposes  not  eviction;  Grove  v.  Youell,  33  L.  R.  A.  297,  which  holds  life 
tenant  evicted  from  room  when  denied  access  through  house;  Wattles  v.  South 
Omaha  Ice  &  Coal  Co.  36  L.  R.  A.  424,  which  holds  lessee  entitled  to  apportion- 
ment of  rent  on  destruction  of  substantial  part  of  leased  premises;  Wait  v. 
O'Neil,  34  L.  R.  A.  550,  which  holds  liability  for  rent  extinguished  by  washing 
away  of  land  leased  for  landing;  Collins  v.  Lewis,  19  L.  R.  A.  822,  which  holda 
excavation  by  adjoining  owner,  breach  of  landlord's  covenant  for  quiet  enjoy- 
ment; York  V.  Steward,  43  L.  R.  A.  125,  which  holds  flow  of  water  from  upper  to 
lower  rooms  from  defective  plumbing,  which  lessor  refuses  to  remedy,  breach  of 
implied  covenant  for  quiet  enjoyment. 

17  L.  R.  A.  280,  SNOW  v.  MT.  DESERT  ISLAND  REAL  ESTATE  CO.  84  Mcw 

14,  30  /   1.  St.  Rep.  331,  24  Atl.  429. 
Boundary  by  ivater. 
Cited  in  Marshall  v.  Walker,  93  Me.  536,  45  Atl.  497;  Proctor  v.  Maine  a 
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R.  Co.  96  Me.  467,  52  Atl.  933;  Dunton  v.  Parker,  97  Me.  467,  54  Atl.  1115,— 
holding  that  owner  of  upland  adjoining  tide  water  owns,  prima  facie,  to  low- 
water  mark;  Brown  v.  Heard,  85  Me.  297,  27  Atl.  182,  holding  that  boundary 
goes  to  high-water  mark  only,  under  deed  containing  description  "to  the  sea 
shore  thence  by  the  sea  shore;"  Maynard  v.  Puget  Sound  Nat.  Bank,  24  Wash. 
459,  64  Pac.  754,  holding  title  to  tide  land  between  high  and  low  water  taken 
under  deed  describing  line  as  running  to  bay,  thence  "following  the  meandering 
of  said  bay;"  Richardson  v.  Watts,  94  Me.  490,  48  Atl.  180,  holding  that 
grantor's  interest  in  adjacent  flats  passes  under  conveyance  of  uplands;  Proctor 
V.  Maine  C.  R.  Co.  96  Me.  473,  52  Atl.  933,  holding  adjacent  flats  not  included 
in  deed  bounding  land  by  sundry  courses  to  "marsh,  and  thence  by  the  bank"  to 
the  beginning  point  at  a  stump. 

Cited  in  note  (42  L.  R.  A.  513)  on  effect  of  bounding  grant  on  river  or  tide 
water. 

17  L.  R.  A.  282,  UPTOX  v.  CATLIX,  17  Colo.  546,  31  Pac.  172. 
Inspection  of  pnbllc  records. 

Cited  in  note  (27  L.  R.  A.  82)  on  right  to  inspect  public  records. 

17  L.  R.  A.  284,  GOODWIN  v.  SMITH,  49  Kan.  351,  33  Am.  St.  Rep.  373,  31 
Pac.  153. 

Criminal  prosecution  for  cutting  same  wheat  in  State  v.  Smith,  49  Kan.  359, 
30  Pac.  522. 
Rlgrhts  of  parcl&aser  on  foreclosure. 

Distinguished  in  Condon  v.  Marley,  7   Kan.  App.  385,  51   Pac.  924,  holding 
mortgagor  entitled,  as  against  purchaser  on  foreclosure,  to  rents  accruing  be- 
tween date  of  sale  and  of  execution  of  deed  and  conflrmation. 
— —  To  irroi^lnar  crops. 

Cited  in  Shockey  v.  Johntz,  2  Kan.  App.  488,  43  Pac.  993,  and  Missouri  Valley 
lAnd  Co.  v.  Barwick,  50  Kan.  60,  31  Pac.  685,  holding  that  growing  crops  pass 
with  soil  to  purchaser  on  foreclosure  in  absence  of  reservation  or  waiver; 
Rardin  v.  Baldwin,  9  Kan.  App.  519,  60  Pac.  1097,  holding  purchaser  on  fore- 
closure entitled  to  growing  crop  of  wheat  against  tenant  of  mortgagor  who  took 
lease  after  default,  and  as  against  tenant's  mortgagee;  First  Nat.  Bank  v« 
Beegle,  52  Kan.  711,  39  Am.  St.  Rep.  365,  35  Pac.  814,  holding  that  mature  crop 
of  standing  corn  sold  by  mortgagor  before  foreclosure  sale  does  not  pass  to  pur- 
chaser at  such  sale. 

Cited  in  footnotes  to  Sievers  v.  Brown,  46  L.  R.  A.  642,  which  holds  vendor 
entitled  to  crops  planted  by  one  in  possession  after  refusal  to  comply  with  con- 
tract of  purchase;  Whithed  v.  St.  Anthony  &  D.  Elevator  Co.  50  L.  R.  A.  254, 
which  holds  purchaser  on  foreclosure  of  leased  land  entitled  to  wheat  stored 
by  tenant  for  payment  as  rent. 

Distinguished  in  Policy  v.  Johnson,  52  Kan.  483,  23  L.  R.  A.  262,  35  Pac.  8, 
holding  growing  wheat  sown  by  owner  of  soil  subject  to  attachment  as  personalty 
for  owner's  debts. 

17  L.  R.  A.  286,  GULF,  C.  &  S.  F.  R,  CO.  v.  ELLIS  (Tex.)   18  S.  W.  723. 
ESqaaltty  of  privileares  and  Immnnltles. 

Cited  in  note  (60  L.  R.  A.  323)  on  constitutional  equality  in  the  United  Statea 
as  to  corporate  taxation. 
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•^  As  to  nttorney's  fees. 

Cited  in  Helena  Steam-Heating  &  Supply  Co.  v.  Wells,  16  Mont.  69,  40  Pat 
78,  sustaining  statute  for  taxing  attorney's  fees  for  succeasful  plaintiff  in 
action  to  foreclose  mechanic's  lien. 

Distinguished  in  Jolitfe  v.  Brown,  14  Wash.  160,  53  Am.  St.  Rep.  868,  44  Pac. 
149,  holding  void,  provision  for  attorney's  fee  against  unsuccessful  railroad  com- 
pany in  action  for  killing  stock,  without  similar  one  against  plaintiff. 

17  L.  R.  A.  289,  FOX  v.  CHICAGO,  ST.  P.  &  K.  C.  R.  CO.  86  Iowa,  368,  53  X. 

W.  250. 
Injuries  to  servant  i^liile  obeylnar  orders. 

Cited  in  note  (48  L.  R.  A.  761,  765)  on  servant's  right  of  action  for  injuries 
received  in  obeying  direct  command. 

Distinguished  in  Werner  v.  Trautwein,  25  Tex.  Civ.  App.  611,  61  S.  W.  447. 
denying  master's  liability  for  injury  to  servant  called  by  another  to  assist  in 
cleaning  cotton  gin. 

'Walter  of  objections  by  amendment. 

Cited  in  Peacock  v.  Limburger,  95  Tex.  260,  66  S.  W.  764,  holding  errors  in 
ruling  not  waived  by  amending  and  offering  proof  to  conform  to  rulings. 

17  L.  R.  A.  291,  SEAL  v.  SOMERVILLE,  1  C.  0.  A."598,  5  U.  S.  App.  14,  50 

Fed.  647. 
Deposits  In  and  collections  by  bank* 

Approved  in  United  States  Nat.  Bank  v.  Geer,  55  Neb.  465,  41  L.  R.  A.  444, 
70  Am.  St.  Rep.  390,  75  N.  W.  1088,  Reversing  commissioner's  decision  in  53 
Neb.  78,  41  L.  R.  A.  443,  73  N.  W.  266,  holding  that  no  general  property  vest> 
in  transferee  of  certificate  of  deposit  indorsed  "Pay  to  the  order  of  R-  C.  0- 
Cash  for  account"  of  depositor;  Philadelphia  v.  Eckels,  98  Fed.  487,  holding 
that  title  to  checks  deposited  in  bank  for  credit  to  depositor's  account  remain  in 
depositor  until  collection;  Perth  Aniboy  Gaslight  Co.  v.  Middlesex  County  Bank, 
60  N.  J.  Eq.  90,  45  Atl.  704,  holding  deposit  in  bank  of  check  or  draft  on  third 
party,  a  bailment  in  absence  of  understanding  that  depositor  may  draw  on  it  at 
once  or  that  it  may  be  applied  on  existing  indebtedness;  Armour  Packing  Co.  v. 
Davis,  118  N.  C.  555,  24  S.  E.  305,  holding  check  taken  for  collection  only, 
property  of  depositor,  though  written  indorsement  appears  unrestricted;  Richard- 
son v.  Louisville  Bkg.  Co.  36  C.  C.  A.  313,  94  Fed.  448,  holding  agreement  by 
collecting  bank  to  purchase  all  paper  forwarded  at  par,  so  as  to  give  it  title  on 
receipt  of  same,  not  shown  by  letter  agreeing  to  "take"  all  items  and  credit 
account  of  bank  sending  same. 

Cited  in  footnote  to  State  Bank  v.  Byrne,  21  L.  R.  A.  753,  which  holds  drawee's 
acceptance  of  draft  presented  by  collecting  bank  not  payment. 

Cited  in  notes  (23  L.  R.  A.  164)  on  indorsement  of  chef';  for  deposit;  (21  L 
R.  A.  443,  446)  on  banking  customs;  (32  L.  R.  A.  715)  on  trust  in  proceeds  of 
collection  made  by  bank  while  insolvent;  (34  L.  R.  A.  536)  on  trust  in  deposit 
in  insolvent  bank;  (25  L.  R.  A.  547)  on  exceptions  to  prohibition  of  preferences 
by  insolvent  national  banks. 

Distinj^'uished  in  Ditch  v.  Western  Nat.  Bank,  79  Md.  207,  23  L.  R.  A.  16S, 
47  Am.  St.  Rep.  375,  29  Atl.  72   (approved  in  dissenting  opinion),  holding  title 
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to  check  indorsed  "for  deposit,"  in  bank  receiving  it  in  good  faith  from,  and 
crediting  it  as  cash  toj  bank  which  first  received  and  credited  it;  Winfield  Nat. 
Bank  v.  McWilliams,  0  Okla.  506,  60  Pac.  229,  holding  bank  parting  with  value 
or  permitting  existing  indebtedness  to  remain  unpaid  on  receiving  check  in- 
dorsed in  blank  from  correspondent  bank  entitled  to  proceeds  as  against  real 
owner. 

^nrladlctlon  of  circuit  court  of  appeals  |  following  dicta. 

Cited  in  Foreman  v.  Burleigh,  48  C.  C.  A.  377,  109  Fed.  314,  refusing  to  fol- 
low dictum  of  other  circuit  court  of  appeals;  King  v.  McLean  Asylum,  26  L. 
R.  A.  788,  12  C.  C.  A.  154,  21  U.  S.  App.  481,  64  Fed.  340,  holding  it  duty  of 
circuit  court  of  appeals  not  to  follow  mere  dicta  of  United  States  Supreme  Court 
unless  correct  law;  Jie  Aspinwall,  33  C.  C.  A.  222,  61  U.  S.  App.  434,  90  Fed. 
680  (dissenting  opinion),  majority  holding  that  one  circuit  court  of  appeals 
should  follow  decision  of  another  on  jurisdictional  question  for  sale  of  uni- 
formity; Beach  v.  Hobbs,  82  Fed.  918,  holding  decision  of  circuit  court  of  ap- 
peals, unappealed  from,  entitled,  in  view  of  its  being  a  court  of  final  jurisdic- 
tion, to  greater  weight  than  that  of  highest  court  of  state. 

17  L.  R.  A.  296,  Re  ANDREWS,  92  Mich.  449,  62  N.  W.  743. 
JTurlsdiction  of  probate  court. 

Cited  in  Cole  v.  Cole,  125  Mich.  660,  85  X.  W.  113,  sustaining  jurisdiction  of 
probate  court  to  compel  'executor  to  pay  bequests  for  support  and  education. 

17  L.  R.  A.  301,  SAN  FRANCISCO  v.  WESTERN  U.  TELEG.  CO.  96  Cal.  140, 

31  Pac.  10. 
Po'wer  of  taxation. 

Cited  in  notes  (24  L.  R.  A.  162)  on  power  of  states  to  control  or  impose  bur- 
dens on  interstate  telegraph  and  telephone  companies;  (57  L.  R.  A.  56,  83,  92) 
on  taxation  of  corporate  franchises  in  United  States;  (60  L.  R.  A.  686)  on  cor- 
porate taxj^tion  and  commerce  clause. 

Distinguished  in  Western  U.  Telog.  Co.  v.  San  Joaquin  County,  141  Cal.  266, 
74  Pac.  856,  holding  complaint  in  action  to  recover  money  paid  for  taxes  by  com- 
pany holding  Federal  franchise,  defective  for  not  showing  company  did  not  hold 
city  franchise. 

17  L.  R.  A.  306,  FRANK  v.  DAVIS,  135  N.  Y.  275,  48  N.  Y.  S.  R.  86,  31  N.  E. 

1100. 
IfcfT   action  to  enforce  deficiency  Judarmcnt. 

Cited  in  Rowley  v.  Nellis,  41  Misc.  319,  84  N.  Y.  Supp.  841,  denying  right  to 
continue  new  action  to  enforce  deficiency  judgment  after  foreclosure. 

17  L.  R.  A.  308,  EVANS  v.  HUNTER,  86  Iowa,  413,  41  Am.  St.  Rep.  503,  53 

N.  W.  277. 
Extrinsic  evidence  to  explain  ambiguity. 

Cited  in  Jordan  v.  Hinkle,  111  Iowa,  45,  82  N.  W.  426,  holding  extrinsic  evi- 
dence admissible,  in  case  of  ambiguity  in  will,  to  make  it  intelligible. 
Specific  bequests. 

Cited  in  Davis  v.  Close,  104  Iowa,  262,  73  N.  W.  600,  holding  bequest  of  speci- 
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fied  amount,  to  be  paid  by  deducting  from  amount  due  testator,  specific  and 
adeemed  by  testator  returning  evidence  of  indebtedness. 

17  L.  R.  A.  310,  McKENNA  v.  BAESSLER,  86  Iowa,  197,  53  N.  W.  103. 
Liability  for  flres. 

Cited  in  Owen  v.  Cook,  9  N.  D.  138,  47  L.  R.  A.  649,  81  N.  W.  285,  holding 
starting  of  back  fire  to  protect  property  from  approaching  fire  not  proximate 
cause  of  destruction  of  property  burned  after  two  fires  joined;  Glanz  v.  Chicago, 
M.  &  St.  P.  R.  Co.  119  Iowa,  617,  93  N.  W.  575,  holding  fire  from  negligent 
operation  of  locomotive,  proximate  cause  of  injury  resulting  from  attempt  to 
extinguish. 

Cited  in  note  (21  L.  R.  A.  261)  on  liability  for  setting  fires  which  spread  to 
property  of  others. 

17  L.  R.  A.  312,  MIDLAND  CO.  v.  BROAT,  50  Minn.  562,  52  N.  W.  972. 
Conflict  of  lai^s. 

Cited  in  Parker  v.  Moore,  53  C.  C.  A.  372,  115  Fed.  802,  holding  that  suits 
brought  in  South  Carolina  to  enforce  claims  arising  out  of  cotton-future  con- 
tracts made  and  performable  elsewhere  are  governed  by  laws  of  that  state  as  to 
interpretation  and  morality  of  claim. 

17  L.  R.  A.  314,  WILCOX  v.  WOODRUFF,  61  Conn.  578,  29  Am.  St.  Rep.  222, 

24  Atl.  521,  1056. 
On   iTFliat  property  mechanic's  lien  may  be  claimed. 

Cited  in  Balch  v.  Chaffee,  73  Conn.  320,  84  Am.  St.  Rep.  155,  47  Atl.  327, 
authorizing  mechanic's  lien  for  boring  artesian  well,  as  adjunct  to  house. 

Cited  in  footnotes  to  Marj^land  Brick  Co.  v.  Spilman,  17  L.  R.  A.  599,  which 
holds  one  furnishing  brick  generally  for  several  houses  entitled  to  single  lien  on 
all;  Menzel  v.  Tubbs,  17  L.  R.  A.  815,  which  holds  lien  on  single  building  on 
two  lots  covers  both  lots.  * 

17  L.  R.  A.  320,  TODD  v.  TODD,  149  Pa.  60,  24  Atl.  128. 
Grounds  for  divorce  or  annulment  of  marriages. 

Cited  in  Di  Lorenzo  v.  Di  Lorenzo,  71  App.  Div.  518,  75  N.  Y.  Supp.  878, 
refusing  to  annul  marriage  induced  by  woman's  false  representation  that  child 
shown  man  was  theirs,  and  threat  to  have  him  arrested  otherwise. 

Cited  in  note  (43  L.  R.  A.  815,  816)  on  duress  to  avoid  marriage. 

17  L.  R.  A.  322,  MERCHAXTS  NAT.  BANK  v.  GUILMARTIN,  88  Ga.  797,  15 
S.  E.  831. 

Second  appeal  in  93  Ga.  503,  44  Am.  St.  Rep.  182,  21  S.  E.  55. 

lilablllty  of  bailee  or  of  bank  as  to  special  deposit. 

Cited  in  93  Ga.  504,  44  Am.  St.  Rep.  182,  21  S.  E.  55,  holding  on  second  appeal 
bank  liable  for  theft  of  special  deposit  by  cashier  intrusted  with  it  with  knowl- 
edge of  his  un trustworthiness ;  Taylor  v.  Downey,  104  Mich.  534,  29  L.  R.  A. 
95,  53  Am.  St.  Rep.  472,  62  N.  W.  716,  denying  hotel  keeper's  liability  for  night 
clerk's  theft  of  regular  boarder's  money  from  hotel  safe;  Merchants  Nat.  Bank 
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V.  Guilmartin,  93  Ga.  604,  44  Am.  St.  Rep.  182,  21  S.  E.  55  (second  appeal), 
and  Merchants  Nat.  Bank  v.  Carhart,  95  Ga.  401,  32  L.  R.  A.  778,  51  Am.  St. 
Rep.  95,  22  S.  E.  628,  holding  bank  not  relieved  for  loss  of  special  deposit  in- 
trusted to  defaulting  cashier,  merely  because  it  also  intrusted  its  own  money  and 
property  to  him. 

Cited  in  notes  (29  L.  R.  A.  95)  on  liability  of  bailee  for  wrongful  appropriation 
by  seri^ant  of  thing  bailed;  (32  L.  R.  A.  771)  on  care  required  of  bank  in  keep- 
ing special  deposit. 

Distinguished  in  Bailie  ▼.  Augusta  Sav.  Bank,  95  Ga.  284,  51  Am.  St.  Rep. 
74,  21  S.  E.  717,  holding  bank  liable  for  neglect  of  duty  by  its  correspondent, 
preyenting  collection  of  check  received  from  customer  for  collection. 

17  L.  R.  A  326,  COMMERCIAL  BANK  v.  BURGWYN,  110  N.  C.  267,  14  S.  E. 
623. 

Second  appeal  in  116  N.  C.  122,  21  S.  E.  202. 

Burden  of  proof  a»  to  note. 

Cited  in  116  N.  C.  123,  21  S.  E.  202,  holding  on  second  appeal  burden  of  proof 
on  part  of  plaintiff  when  purchasing  note  in  suit,  on  defendant  after  plaintiff 
has  offered  evidence  of  purchase  in  good  faith  for  value  before  maturity;  Camp- 
bell V.  Patton,  113  N.  C.  484,  18  S.  E.  687,  holding  burden  of  proving  purchase 
of  note  for  value  before  maturity,  without  notice  of  fraud,  on  indorsee  where 
iraud  allied  in  answer. 

Impntlnar  notice. 

Cited  in  Buffalo  County  Nat.  Bank  v.  Sharpe,  40  Neb.  127,  58  N.  W.  734, 
liolding  bank  not  chargeable  with  knowledge  of  director  of  infirmities  in  note 
payable  to  him,  and  by  him  sold  to  the  bank;  Knobelock  v.  Germania  Sav.  Bank, 
50  S.  C.  289,  27  S.  E.  962,  holding  bank  not  chargeable  with  knowledge  of  presi- 
dent's fraudulent  intent  in  drawing  out,  in  private  capacity,  fund  of  which  he  is 
trustee,  to  misappropriate  same;  State  Sav.  Bank  v.  Montgomery,  126  Mich. 
335,  85  N.  W.  879,  holding  cashier's  knowledge  of  his  own  fraud  in  falsely  repre- 
senting to  maker  and  indorser  that  notes  for  his  own  accommodation,  discounted 
by  him  at  bank,  were  renewals  of  other  notes,  not  imputable  to  bank;  National 
Bank  of  Commerce  v.  Feeney,  9  S.  D.  556,  46  L.  R.  A.  734,  70  N.  W.  874,  holding 
bank  acting  wholly  through  discount  committee  not  charged  with  cashier's  knowl- 
edge of  infirmity  of  note  discounted,  in  which  he  was  payee ;  Anniston  Nat.  Bank 
V.  Durham,  ll8  N.  C.  386,  24  S.  E.  792,  holding  notice  to  chairman  of  school 
committee  of  assignment  of  contract  with  it,  notice  to  committee;  Shields  v. 
Durham,  118  N.  C.  455,  36  L.  R.  A.  295,  24  S.  E.  794,  holding  municipality 
charged  with  knowledge  of  municipal  authorities  as  to  bad  condition  of  city 
prison,  though  not  obtained  at  official  meeting;  McDonald  v.  Randall,  139  Cal. 
251,  72  Pac.  997,  holding  bank  not  chargeable  with  president's  notice  of  defense 
to  note  and  mortgage  purchased  by  vote  of  directors  in  former's  absence. 

Cited  in  footnote  to  Birmingham  Trust  &  Sav.  Co.  v.  Louisiana  Nat.  Bank, 
20  L.  R.  A.  600,  which  holds  cashier's  notice  imputable  to  savings  company. 

Distinguished  in  Le  Due  v.  Moore,  111  N.  C.  517,  15  S.  E.  888,  holding  bank 
discounting  note  in  which  its  president  is  payee  chargeable  with  his  knowledge 
of  defenses,  where  he  and  the  cashier  constituted  the  discount  committee. 
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17  L.  R.  A.  330,  RALEIGH  v.  PEACE,  110  N.  C.  32,  14  S.  E.  521. 
Povrer  to  aatliorlae  apeclal  ajises«ment. 

Cited  in  Hutton  v.  Webb,  124  N.  C.  755,  59  L.  R.  A.  42,  33  S.  E.  169  (dissent- 
ing opinion),  majority  holding  statute  imposing  tax  on  logs  floated  in  stream 
void. 

Cited  in  footnote  to  Smith  v.  Worcester,  59  L.  R.  A.  728,  which  holds  l^s- 
lature  empowered  to  determine  that  cost  shall  fall  on  designated  district  for 
sewerage  system,  and  to  fix  the  principles  for  apportioning  it. 

Cited  in  note  (34  L.  R.  A.  200)  on  assessments  of  rural  lands  within  limits 
of  corporation. 

Distinction  beti^een  tax  and  local  aaseKsnient. 

Cited  in  Hilliard  v.  Asheville,  118  N.  C.  852,  24  S.  E.  738,  admitting  that  lo<al 
assessment  is  not  a  tax  within  purport  of  constitutional  limitations  on  taxation; 
Rolph  V.  Fargo,  7  N.  D.  663,  42  L.  R.  A.  651,  76  N.  W.  242,  holding  provision 
as  to  uniform  taxation  according  to  true  value  inapplicable  to  assessments  for 
local  improvements. 

Assessments  for  local  ImproTements. 

Cited  in  Wyandotte  County  v.  Abbott,  52  Kan.  166,  34  Pac.  416,  holding  in- 
valid, provision  for  assessing  personal  property  of  nonresidents  for  cost  of  paving 
highway  at  special  instance  of  resident  land  holders;  Charleston  v.  Werner,  4l> 
S.  C.  325,  24  S.  £.  207,  holding  value  of  entire  lot,  instead  of  part  unfilled,  con- 
sidered in  estimating  value  on  which  depends  right  to  collect  for  filling  hole. 

— —  Liability  of  abutters  generally. 

Cited  in  footnotes  to  Mauldin  v.  Greenville,  27  L.  R.  A.  284,  which  deni(\< 
right  to  assess  abutters  for  highway  improvements;  Cincinnati,  L.  &  N.  R.  Co. 
V.  Cincinnati,  49  L.  R.  A.  566,  which  denies  right  to  assess  entire  cost  of  land 
taken  for  highway  on  remaining  land  of  same  owner;  Asberry  v.  Roanoke,  4*2 
L.  R.  A.  636,  which  denies  right  to  impose  on  abutters,  liability  for  cost  of 
street  improvements  in  front  of  their  property;  Cincinnati  v.  Batsche,  27  L,  R. 
A.  536,  which  holds  lots  on  one  side  of  street  abut  on  improvement  made  by 
widening  street  on  other  side;  Toledo  v.  Sheill,  30  L.  R,  A.  598,  which  holds 
shorter  side  of  corner  lot  presumed  to  be  front. 

Cited  in  notes  (24  L.  R.  A.  412)  on  right  to  impose  on  abutting  owners  duty 
of  sprinkling,  sweeping,  and  cleaning  streets  or  sidewalks;  (28  L.  R.  A.  498) 
on  charging  expense  of  grading  for  sidewalk  on  abutting  owner;  (35  L.  R.  A. 
35,  63)  on  liability  to  local  assessments  for  benefits,  of  property  exempt  from 
general  taxation. 

— —  Front  foot  assessments. 

Cited  in  Rolph  v.  Fargo,  7  N.  D.  664,  42  L.  R.  A.  655,  76  N.  W.  242,  and  Bil- 
liard V.  Asheville,  118  N.  C.  852,  24  S.  E.  738,  upholding  front  foot  assessment* 
for  street  improvement;  King  v.  Portland,  38  Or.  427,  55  L.  R.  A.  820,  63  Fm\ 
2,  upholding  assessment  of  lot  owner  with  cost  of  improvement  of  half  of  street 
in  front  of  lot,  and  dividing  cost  of  street  intersections  between  owners  of  fir^t 
100  feet  from  corner;  Allen  v.  Davenport,  107  Iowa,  104,  77  X.  W.  532,  uphoUiiu 
front  foot  assessments,  without  regard  to  benefit,  for  cost  of  street  improvement. 

Cited  in  footnote  to  Hayes  v.  Douglas  County,  31  L.  R.  A.  213,  and  Violett  v. 
Alexandria,  31  L.  R.  A.  382,  which  holds  unauthorized,  local  assessment  by  front 
foot;  Denver  v.  Knowles,  17  L.  R.  A.  135,  which  upholds  local  assessments  on 
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basis  of  frontage;  Webster  y.  Fargo,  56  L.  R.  A.  156,  which  sustains  statute  for 
assessing  entire  cost  of  paving  on  abutters,  according  to  frontage;  Ramsey  County 
T.  Robert  P.  Lewis  Co.  53  L.  R.  A.  421,  which  sustains  annual  frontage  tax  on 
land  in  front  of  which  water  pipes  laid. 

Strict  pursuance  of  statute  In  local  asaemments. 

Cited  in  Greensboro  v.  McAdoo,  112  N.  C.  362,  17  S.  E.  178,  requiring  strict 
pursuance  in  material  matters,  of  statute  authorizing  assessments  for  special 
benefits. 

Personal  liabillty^  for  assessments* 

Cited  in  Edward  C.  Jones  Co.  v.  Perry,  26  Ind.  App.  570,  67  N.  E.  683  (dis- 
senting opinion),  majority  holding  lot  owner  executing  waiver  of  irregularities 
and  agreement  to  pay  street  improvement  assessment,  personally  liable  for  same. 

Equal  protection  of  la'w. 

Cited  in  Broadfoot  v.  Fayetteville,  121  N.  C.  423,  39  L.  R.  A.  246,  61  Am.  St. 
Rep.  668,  28  S.  E.  515,  upholding  requirement  for  higher  penalty  from  residents 
than  nonresidents  for  permitting  stock  to  run  at  large  in  town. 

Snfllclencir  of  assfvnment  of  error. 

Cited  in  Greensboro  v.  McAdoo,  112  N.  C.  361,  17  S.  E.  178,  holding  appeal 
from  adjudication  on  agreed  state  of  facts  Sufficient  assignment  of  error. 


17  L.  R.  A.  339,  TERRE  HAUTE  &  I.  R.  CO.  v.  SHERWOOD,  132  Ind.  129, 
32  Am.  St.  Rep.  239,  31  N.  E.  781. 

Demurrers. 

Cited  in  Merrill  v.  Pepperdine,  9  Ind.  App.  418,  36  N.  E.  921,  holding  de- 
murrer "generally  to  complaint,  and  to  each  paragraph  thereof  separately," 
ambiguous. 

Duty  to  fnrnlsh  safe  car. 

Cited  in  Lake  Erie  &  W.  R.  Co.  v.  Holland  (Ind.)  63  L.  R.  A.  951,  69  N.  E. 
138,  holding  carrier  liable  for  failure  to  provide  car  with  safe  floor  for  shipment 
of  stock. 

Harden  of  proof  as  to  carrier's  ncffllsence. 

Cited  in  Texas  &  P.  R.  Co.  v.  Arnold,  16  Tex.  Civ.  App.  77,  40  S.  W.  829,  hold- 
ing burden  of  proof  of  carrier's  negligence  on  shipper  of  live  stock  reaching 
destination  in  damaged  condition,  where  he  accompanied  them  as  caretaker; 
Grieve  v.  Illinois  C.  R.  Co.  104  Iowa,  064,  74  X.  W.  192,  holding  burden  on  shipper 
of  proving  that  injury  to  live  stock  from  liis  failure  to  feed  and  water  them  as 
agreed  was  due  to  carrier's  failure  to  furnish  facilities;  Parrill  v.  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  23  Ind.  App.  653,  55  N.  E.  1026,  holding  that  shipper  of 
live  «tock  contracting  to  care  for  same  has  burden  of  proving  that  loss  is  not 
due  to  his  negligence  or  failure  to  perform  duty;  Insurance  Co.  of  N.  A.  v.  Lake 
Erie  &  W.  R.  Co.  152  Ind.  340,  53  X.  E.  382,  holding  burden  of  proof  of  carrier's 
negligence  on  shipper,  where  bill  of  lading  exempted  carrier  from  liability  for 
losses  by  fire;  Parrill  v.  Cleveland,  C.  C.  &.  St.  L.  R.  Co.  23  Ind.  App.  652,  55 
X.  E.  1026,  holding  burden  of  provinfj  carrier's  no<rli^ence  on  shipper  in  case  of 
loss  by  fire,  where  liability  from  such  cause  specially  contracted  against;  Needy 
v.  Western  Maryland  Ry.  Co.  22  Pa.  Super.  Ct.  494,  holding  burden  of  proving 
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carrier's  negligence  in  causing  loss  of  hogs,  on  one  shipping  under  contract  to  care 
for  them  himself. 

Distinguished  in  Faust  v.  Chicago  &  N.  W.  R.  Co.  104  Iowa,  246,  65  Am.  St 
Rep.  454,  73  N.  W.  623,  holding  shipper  not  required  to  prove  that  loss  of  live 
stock  by  burning  of  car  was  not  due  to  his  failure  to  remain  on  train  or  care  for 
property  during  transit,  if  contract  merely  requires  him  to  ride  in  caboose; 
Chicago,  B.  &  Q.  R.  Co.  v.  Williams,  61  Neb.  611,  65  L.  R,  A.  291,  85  N.  W.  832, 
holding  carrier  proceeding  under  shipping  contract  with  knowledge  that  caretaker 
has  not  been  provided  for  live  stock,  liable  for  loss  caused  by  failure  to  provide 
proper  care. 
Preamuptlon  a»  to  carrier's  meerllir^nce. 

Cited  in  Hudson  River  Lighterage  Co.  v.  Wheeler  Condenser  &  Engineering  Co. 
93  Fed.  377,  holding  presumption  of  carrier's  negligence  raised  where  casting 
shipped  in  good  order  and  found  cracked  on  delivery;  Pennsylvania  Co.  v. 
Liveright,  14  Ind.  App.  524,  43  N.  E.  162,  holding  negligence  inferable  from  car- 
rier's failure  to  deliver  on  demand  property  carried  by  it;  Cleveland,  C.  C.  & 
St.  L.  R.  Co.  V.  Tj'ler,  9  Ind.  App.  692,  35  N.  E.  523,  holding  prima  facie  case 
against  carrier  established  by  complaint  showing  delivery  of  baggage  to  it, 
giving  of  check  for  same,  demand  by  owner  at  place  of  destination,  and  absolute 
and  continued  refusal  to  deliver. 

17  L.  R.  A.  345,  RUSSELL  v.  CHICAGO  TRUST  &  SAV.  BANK,  139  Dl.  538, 

29  N.  E.  37. 
Consolidation  of  canaes. 

Cited  in  Sweeney  Mfg.  Co.  v.  Goldberg,  66  111.  App.  569,  authorizing  consolida- 
tion of  creditors'  bills  by  different  creditors  pending  against  common  debtor; 
Gilbert  v.  Washington  Beneficial  Endowment  Asso.  10  App.  D.  C.  336,  holding 
consolidation  authorized  in  equity  at  any  time  whenever  subject-matter  same;, 
though  parties  and  defenses  different;  P.  Cox  Shoe  Co.  v.  Adams,  105  Iowa,  411, 
75  N.  W.  316,  authorizing  consolidation  of  suits  in  equity  in  same  court  by  sev- 
eral vendors  against  common  vendee  and  a  mortgagee  of  the  latter,  to  rescind  sale 
and  set  aside  mortgage. 

Lilen  of  Jndflrment  on  propert?^  frandnlently  conveyed. 

Cited  in  footnotes  to  Doster  v.  Manistee  Nat.  Bank,  48  L.  R.  A.  334,  which 
denies  lien  of  judgment  on  land  previously  conveyed  in  fraud  of  creditors;  French 
Lumbering  Co.  v.  Theriault,  51  L.  R.  A.  910,  which  holds  judgment  against 
grantor  in  deed  fraudulent  as  to  creditors  not  a  lien  on  property  conveyed;  Foley 
v.  Ruley,  55  L.  R.  A.  916,  which  holds  judgment  lien  on  land  previously  conveyed 
in  fraud  of  creditors  superior  to  that  of  creditor  subsequently  assailing  deed. 

Priorities  under  creditor's  bill. 

Cited  in  Young  v.  Clapp,  147  111.  188,  32  N.  E.  187,  holding  priorities  among 
creditors  necessarily  recognized  by  proceeding  by  creditor's  bill. 

Receiver  under  creditor's  bill. 

Cited  in  Young  v.  Clapp,  147  111.  186,  32  N.  E.  187,  holding  receivers  appointed 
under  creditor's  bill  filed  for  complainant's  benefit  only  not  necessarily  trustee 
for  benefit  of  all  creditors. 

Retnm  of  execution  aa  prereqnlalte  to   creditor's  bill,  etc. 

Cited  in  French  v.  Commercial  Nat.  Bank,  79  111.  App.  118,  holding  return 
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nulln  bona  sufficiently  shown  by  allegation  in  creditor's  bill  that  sheriflf  returned 
execution  of  no  property  found  and  no  part  satisfied ;  Pecos  Irrig.  &  Improv.  Co. 
V.  Olson.  63  111.  App.  316,  requiring  return  made  before  day  limiting  life  of  exe- 
cution, to  show  on  its  face  or  by  clear  inference  that  it  is  sheriff's  own  act,  in 
order  to  furnish  basis  for  equitable  remedies;  Illinois  Malleable  Iron  Co.  v. 
Graham,  55  111.  App.  271,  holding  exhaustion  of  legal  remedies  conferring  juris- 
diction to  maintain  creditor's  bill  shown  by  return  reciting  personal  demand 
made,  and  no  property  turned  out  or  found;  Huntington  v.  Metzger,  158  111.  284, 
41  N.  E.  881,  holding  that  direction  by  plaintiff's  attorney  for  return  of  execution 
unsatisfied  will  not  prevent  return  being  basis  for  capias  where  return  shows  de- 
mand for  property  and  inability  to  find  it;  Scheubert  v.  Honel,  152  111.  315,  38 
N.  E.  913,  Affirming  50  111.  App.  698,  holding  return  of  execution  on  mere  order 
of  plaintiff's  attorney  not  basis  for  creditor's  bill ;  Detroit  Coppe^  &  Brass  Rolling 
Mills  Y.  Ledwidge,  162  111.  308,  44  N.  E.  751,  denying  right  of  creditor  who  has 
merely  obtained  attachment  subject  to  executions  of  third  persons,  to  maintain 
bill  to  discover  outstanding  debts  due  debtor. 

Distinguished  in  Comstock-Castle  Stove  Co.  v.  Baldwin,  169  111.  645,  48  N.  E. 
723,  authorizing  judgment  creditor  on  invitation  of  court,  before  return  of  exe- 
cution, to  become  party  to  creditor's  bill  filed  in  behalf  of  all  creditors. 

Re-versals  of  JndBnnenta  attrmed  on  poor  recorda. 

Cited  in  Forsyth  v.  Vehmeyer,  56  111.  App.  226,  referring  to  reversals  in  su- 
preme court  of  judgments  affirmed  in  appellate  court  on  bad  records  and  poor 
arguments. 

17  L.  R.  A.  351,  LONKEY  v.  KEYES  SILVER  MIN.  CO.  21  Nev.  312,  31  Pac.  57. 
Service  on  f* >reffcn  corporation. 

Cited  in  note  (23  L.  R.  A.  499)  on  who  may  be  served  with  process  in  suit 
against  foreign  corporation. 

17  L.  R.  A.  354,  LEPAGE  CO.  v.  RUSSIA  CEMENT  CO.  2  C.  C.  A.  555,  6  U.  S. 

App.  112,  51  Fed.  941. 
Rights  of  transferee  of  trade-name  or  trAde-mark. 

Cited  in  Russia  Cement  Co.  v.  Katzenstein,  109  Fed.  315,  holding  exclusive 
right  in  surname  as  trade-name  passes  to  transferee;  Rahtjen's  American  Com- 
position Co.  V.  Holzappel's  Composition  Co.  41  C.  C.  A.  332,  101  Fed.  260,  sus- 
taining right  by  succession  to  exclusive  use  of  surname  as  trade-name  to  desig- 
nate particular  kind  of  paint,  though  patent  on  paint  has  lapsed;  Clark  Thread 
Co.  V.  Armitage,  21  C.  C.  A.  182,  45  U.  S.  App.  62,  74  Fed.  940,  holding  use  by 
purchaser  of  trade-mark  of  words  representing  commercial  origin  and  early  his- 
tory, proper  though  not  strictly  true;  Peck  Bros.  &  Co.  v.  Peck  Bros.  Co.  62 
L.  R.  A.  87,  51  C.  C.  A.  251,  113  Fed.  299,  holding  that  right  to  trade-name  of 
corporation  passes  by  sale  under  decree  of  all  its  franchises,  name,  and  good  will 
to  reorganization  committee  representing  all  its  stockholders;  Wyckoff,  8.  &  B. 
V.  Howe  Scale  Co.  58  C.  C.  A.  514.  122  Fed.  352,  holding  that  transferee  of 
Remington  typewriter  business  may  enjoin  use  of  word  "Remington"  by  Reming- 
ton-Sholes  Typewriter  Co. 

Cited  in  footnotes  to  Watkins  v.  Landon,  19  L.  R.  A.  236,  which  holds  purchaser 
of  formula  of  unpatented  medicine  has  no  right  to  exclusively  appropriate  name 
of  original  manufacturer;  Slater  v.  Slater,  61  L.  R.  A.  796,  which  holds  firm  name 
L.  R,  A.  Au.— Vol.  III.— 3. 
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an  asset  of  partnership  which  executor  of  deceased  partner  has  right  to  have 
sold;  Millbrae  Co.  v.  Taylor,  25  L.  R.  A.  193,  which  holds  exclusive  right  to  use 
name  "Millbrae"  does  not  pass  on  division  of  milk  business  with  partner;  Nolan 
Bros.  Shoe  Co.  v.  Nolan,  53  L.  R.  A.  384,  which  sustains  right  of  one  using  family 
name  as  trade-name,  to  prevent  deceptive  use  of  name  by  other  member  of  same 
family;  Brass  Sl  Iron  Works  Co.  v.  Payne,  19  L.  R.  A.  82,  which  holds  good  will 
of  partnership,  including  firm  name,  transferred  on  dissolution  by  one  partner's 
transfer  of  interest  to  other  partners;  Knoedler  v.  Olaenzer,  20  L.  R.  A.  733, 
which  upholds  right  of  vendor  of  good  will  to  establish  similar  business  in  same 
place  under  own  name. 
Injunction  aaraln^t  deceptive  nae  of  name. 

Cited  in  Bissell  Chilled  Plow  Works  v.  T.  M.  Bissell  Plow  Co.  121  Fed.  367, 
holding  that  "Bissell  Chilled  Plow  Works"  may  enjoin  use  of  name  "Bissell"  by 
"T.  M.  Bissell  Plow  Company;"  Royal  Baking  Powder  Co.  v.  Royal,  58  C.  C.  A. 
508,  122  Fed.  346,  holding  that  Royal  Baking  Powder  Company  may  enjoin  fraud- 
ulent use  of  word  "Royal"  by  manufacturer  of  that  name;  Janney  v.  Pan-Coast 
Ventilator  &  Mfg.  Co.  128  Fed.  124,  enjoining  use  of  word  "New  Pan-Coast"  in 
connection  with  different  article,  as  violating  rights  of  one  using  word  "Pancoast:" 
Chas.  S.  Higgins  Co.  v.  Higgins  Soap  Co.  144  N.  Y.  469,  27  L.  R.  A.  44,  footnote 
p.  42,  43  Am.  St.  Rep.  769,  39  N.  £.  490,  denying  right  to  use  name  ''Higgins 
Soap  Co."  where  name  "Chas.  S.  Higgins  Co."  previously  used  by  manufacturers 
of  soap ;  Charles  S.  Higgins  Go.  v.  Amalga  Soap  Co.  10  Misc.  272,  30  N.  Y.  Supp. 
1074,  upholding  injunction  against  deceptive  use  of  word  "Higgins"  on  soap  pack- 
age, though  person  of  that  name  authorized  its  use;  Pettes  v.  American  Wateh- 
man*s  Clock  Co.  89  App.  Div.  348,  85  N.  Y.  Supp.  900,  holding  that  "American 
Watchman's  Clock  Co.,"  as  partnership,  may  enjoin  corporation's  use  of  same 
name. 

17  L.  R.  A.  359,  BARROW  S.  S.  CO.  v.  MEXICAN  C.  R.  CO.  134  N.  Y.  15,  31 

N.  E.  261. 
Conclnalveneas  of  flndlnsa. 

Cited  in  Tallapoosa  Lumber  Co.-  v.  Holbert,  5  App.  Div.  561,  39  N.  Y.  Supp. 
432,  holding  finding  of  fact  supported  by  any  evidence  conclusive  on  appeal  when 
verdict  directed,  without  request  by  either  party  to  go  to  jury. 

Offer  and  acceptance. 

Cited  in  Hassett  v.  McArdle,  7  Misc.  712,  28  N.  Y.  Supp.  48,  holding  offer  to 
take  on  boat  specified  amount  of  iron  at  specified  price,  mere  proposition,  not 
binding  until  accepted;  Sidney  Glass  Works  v.  Barnes,  86  Hun,  377,  33  N.  Y. 
Supp.  508,  holding  sufficient  acceptance  of  order  for  bottles  to  constitute  con- 
tract not  shown  by  letter  stating  that  order  is  entered  and  that  writer  thinks 
there  will  be  no  difficulty  in  keeping  other  party  supplied,  if  reasonable  oppor- 
tunity given  to  make  ready;  Stern  v,  Ladew,  47  App.  Div.  330,  62  N.  Y.  Supp. 
267,  holding  oral  agreement  to  pay  1  cent  a  pound  above  market  price  for  hides 
treated  in  certain  way,  mere  option  imder  which  neither  party  assumed  liability; 
Mahar  v.  Compton,  18  App.  Div.  541,  79  N.  Y.  S.  R.  1129,  45  X.  Y.  Supp.  1126, 
holding  letter  by  creditor  not  to  send  engines  yet,  and  to  have  the  boys  try  to  find 
rod  for  big  engine,  not  unconditional  acceptance  of  debtor's  offer  to  sell  two 
engines  and  give  check  for  balance;  Hoffman  v.  Maffioli,  104  Wis.  636,  47  L.  R.  A. 
429,  80  N.  W.  1032,  denying  duty  to  furnish  all  stone  needed  to  pave  certain 
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street,  under  agreemest  to  furnish  stone  in  such  quantities  as  may  be  desired  on 
such  street. 

Cited  in  footnote  to  Davie  v.  Lumbernaan's  Min.  Co.  24  L.  R.  A.  357,  which 
holds  indefinite,  contract  to  mine  ore  at  fixed  price  as  long  as  it  can  be  made  to 
"pay." 

Distinguished  in  Heisel  v.  Volkmann,  55  App.  Div.  610,  67  N.  Y.  Supp.  271, 
holding  agreement  to  take  at  least  5,000,000  pieces  of  chewing  gum  made  by  ask- 
ing prices  for  requirements  estimated  at  from  five  to  ten  million  pieces,  with 
expression  of  confidence  that  it  would  not  be  less  than  smaller  amount. 

Conslderlns  entire  vontntct. 

Cited  in  Gates  v.  Dudgeon,  72  App.  Div.  563,  76  N.  Y.  Supp.  561,  requiring 
consideration  of  entire  correspondence  to  determine  whether  contract  made  out. 

17  L.  R.  A.  364,  STATE  ex  rel  PHELAN  v.  WALSH,  62  Conn.  260,  26  Atl.  1. 
Mode  of  determining  majorltir  "vote. 

Distinguished  in  State  ex  rel.  Hocknell  v.  Roper,  47  Neb.  426,  66  N.  W.  539, 
holding  rejected  or  blank  ballots  not  to  be  counted  in  determining  whether  neces- 
sary three-fifths  majority  has  been  received  for  county  seat. 

Mnrlc  on  bnllot. 

Cited  in  Cook  v.  Fisher,  100  Iowa,  36,  69  N.  W.  264,  holding  alteration  or 
addition  by  election  officers  to  name  of  candidate  not  identifying  mark  preventing 
counting  of  ballot;  Coughlin  v.  McElroy,  72  Conn.  106,  77  Am.  St.  Rep.  301,  43 
Atl.  854,  upholding  ballot  on  which  name  of  original  candidate  restored,  after 
erasure. 

Cited  in  footnotes  to  Sego  v.  Stoddard,  22  L.  R.  A.  468,  as  to  what  constitutes 
distinguishing  mark  on  ballot;  State  ex  rel.  Law  v.  Saxon,  18  L.  R.  A.  721, 
which  holds  ballots  marked  with  name  of  ticket  not  illegal ;  Lindstrom  v.  Manistee 
County,  19  L.  R.  A.  172,  which  refuses  to  exclude  ballot  with  unauthorized  vi- 
gnette; State  ex  rel.  Baxter  v.  Ellis,  17  L.  R.  A.  382,  which  requires  rejection  of 
ballots  with  device  upon  them  in  municipal  election ;  Fletcher  v.  Wall,  40  L.  R.  A. 
617,  which  holds  use  of  paster  ballots  unlawful;  Re  Contested  Election,  27  L.  R. 
A.  234,  which  denies  right  to  paste  slip  ticket  over  printed  matter  on  ballot* 

Cited  in  note   (47  L.  R.  A.  808,  812,  824)  on  marking  official  ballots 

17  L.  R.  A.  375,  NELSON  v.  HUBBARD,  96  Ala.  238,  11  So.  428. 
Blfeet  of  dlsaolntlon  of  corporation. 

Cited  in  Fitts  v.  National  Life  Asso.  130  Ala.  415,  30  So.  374,  denying  right 
to  make  dissolved  corporation  a  party  defendant. 

Cited  in  footnotes  to  Marion  Phosphate  Co.  v.  Perry,  33  L.  R.  A.  252,  which 
holds  judgment  against  corporation   after   dissolution   invalid;    Combes   v.  Mil- 
waukee &  M.  R.  Co.  27  L.  R.  A.  369,  which  denies  right  to  sue  corporation  de- 
vested of  property  and  franchises  by  judicial  sale. 
PnT^ment  for  stoclc   In  propert?^. 

Cited  in  Grant  y.  East  &  West  R.  Co.  4  C.  C.  A.  518,  13  U.  S.  App.  1,  54  Fed. 
576.  holding  trust  ended  on  payment  of  stock  subscription  in  good  faith  in  prop- 
Arty  other  than  money,  at  fair  valuation. 
Jfee^mity  of  notice  oif  stockholders'  meetings. 

Approved  in  Riesterer  v.  Horton  Land  &  Lumber  Co.  160  Mo.  152,  61   S.  W. 
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238,  upholding  power  of  stockholders  to  waive  requirement  of  sixty  days'  notice 
of  meeting  of  stockholders  to  vote  on  issue  of  bonds ;  Anderson  v.  Bullock  County 
Bank,  122  Ala.  284,  25  So.  523,  denying  right  of  creditor  to  attack  corporaie 
mortgage  for  failure  to  give  notice  to  stockholders  of  meeting  at  which  majority 
consented  to  mortgage;  Benbow  v.  Cook,  115  N.  C.  331,  44  Am.  St.  Rep.  454,  20 
S.  E.  453,  holding  that  proceedings  at  corporate  meeting  not  called  in  prescribed 
manner  valid  if  ratified  by  all  absent  stockholders;  Bridgeport  Electric  k  Ice 
Co.  V.  Meader,  18  C.  C.  A.  456,  30  U.  S.  App.  580,  72  Fed.  120,  upholding  con- 
tract by  promoters  of  corporation  subsequently  ratified  by  it  in  absence  of  com- 
plaint by  stockholders,  though  no  notice  of  meeting  given  them. 

Cited  in  footnote  to  Bagley  v.  Reno  Oil  Co.  56  L.  R.  A.  184,  which  requires 
previous  notice  to  authorize  change  at  regular  annual  meeting  of  by-laws  in- 
creasing number  of  directors. 

Rlffht  of  corporation  to  pledsre  its  bonds  or  other  property. 

Approved  in  Illinois  Trust  &  Sav.  Bank  v.  Pacific  R.  Co.  117  Cal.  344,  49  Pac. 
197,  upholding  right  of  corporation  to  pledge  its  bonds  as  collateral  security: 
Atlantic  Trust  Co.  v.  Woodbridge  Canal  &  Irrig.  Co.  79  Fed.  846,  upholding 
pledge  by  corporation  of  its  bonds  as  collateral  for  debt  less  in  amount  than  their 
par  value;  Alabama  Iron  &  Steel  Co.  v.  McKeever,  112  Ala.  145,  20  So.  84,  and 
Barrett  v.  Pollak  Co.  108  Ala.  396,  54  Am.  St.  Rep.  172,  18  So.  615,  denying  right 
of  creditor  to  invoke  statutory  prohibition  against  corporation  pledging  prop- 
erty except  in  prescribed  manner;  Southern  Bldg.  &  L.  Asso.  v.  Casa  Grand 
Stable  Co.  119  Ala.  181,  24  So.  886,  same  case  on  subsequent  appeal  in  12S 
Ala.  630,  29  So.  654,  holding  borrowing  of  money  by  corporation  unauthorized 
unless  done  by  consent  of  majority  in  value  of  stockholders,  in  manner  required 
by  statute,  or  subsequently  ratified  by  them. 

Distinguished  in  Re  Goldville  Mfg.  Co.  122  Fed.  575,  Affirming  118  Fed.  896, 
sustaining  right  of  corporation  to  pledge  its  bonds  for  money  borrowed  for 
legitimate  purpose. 

17  L.  R.  A.  382,  STATE  ex  rel  BAXTER  v.  ELLIS,  111  N.  C.  124,  15  S.  E.  938. 
Marklngr  ofllclal  ballot. 

Cited  in  Van  Winkle  v.  Crabtree,  34  Or.  480,  55  Pac.  831,  holding  ballot  with 
"O.  K."  written  on  blank  space  beneath  set  of  candidates  void. 

Cited  in  footnotes  to  Sego  v.  Stoddard,  22  L.  R.  A.  468,  as  to  what  con- 
stitutes a  distinguishing  mark  on  ballot;  Lindstrom  v.  Manistee  County.  19 
L.  R.  A.  172,  which  refuses  to  exclude  ballot  with  unauthorized  vignette;  State 
ex  rel.  Law  v.  Saxon,  18  L.  R.  A.  721,  which  holds  ballots  marked  with  name  of 
ticket  not  illegal. 

Cited  in  note  (47  L.  R.  A.  823)  on  marking  official  ballot. 

Mandatory^  provlalons  a«  to  ballot. 

Cited  in  Ellis  ex  rel  Reynolds  v.  May,  99  Mich.  545,  25  L.  R.  A.  328,  58  X. 
W.  483,  holding  requirement  that  voter  be  sworn  as  to  inability  to  read  and 
write  before  allowing  another   to  mark  his  ballot,  mandatory. 

Bffect  of  term  «0.  K." 

Cited  in  Morganton  Mfg.  Co.  v.  Ohio  River  &  C.  R.  Co.  121  N.  C.  517,  61  Am. 
St.  Rep.  679,  28  S.  E.  474,  stating  that  parties  agree  that  "O.  K."  on  bill  of 
lading  means  "in  good  condition." 
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17   L.  R.  A.  383,  STATE  ex  rel,  CUSTER  COUNTY  AGRI.  SOC,  &  L.  S.  EX- 
CHANGE V.  ROBINSON,  35  Neb.  401,  53  N.  W.  213. 

Special  lefflslatlom. 

Approved  in  Hunzinger  v.  State,  39  Neb.  656,  58  N.  W.  194,  upbolding  law, 
general  in  terms,  though  applicable  at  time  to  only  one  county;  State  ex  rel. 
Wheeler  v.  IStuht,  52  Neb.  223,  71  N.  W.  941,  upholding  act  classifying  cities 
and  conferring  corporate  powers  on  them,  although  applicable  to  only  one  class; 
Insurance  Co.  of  N.  A.  v.  Bachler,  44  Neb.  565,  62  N.  W.  911,  upholding  statute 
authorizing  taxation  of  attorney's  fee  against  insurance  company;  Wenham  v. 
State,  65  Neb.  400,  58  L.  R.  A.  827,  91  N.  W.  421,  holding  act  limiting  hours  of 
employment  of  women  in  specified  establishments  not  class  legislation;  Living- 
ston Loan  &  Bldg.  Asso.  v.  Drummond,  49  Neb.  205,  68  N.  W.  375,  upholding 
act  exempting  loan  associations  from  some  features  of  the  general  interest 
law. 

Cited  in  State  ex  rel.  Dawson  County  v.  Farmers  &  M.  Irrig.  Co.  59  Neb. 
3,  80  N.  VV.  52,  holding  void,  act  exempting  irrigation  companies  from  general 
law  requiring  railroad  and  canal  companies,  etc.,  to  erect  bridges  and  crossings 
over  highways. 

Pablle  purposes  aathorlslns  tax  or  appropriation. 

Cited  in  State  ex  rel.  Douglas  County  v.  Cornell,  53  Neb.  662,  39  L.  R.  A. 
516,  68  Am.  St.  Rep.  629,  74  N.  W.  69,  holding  appropriation  for  erecting  and 
maintaining  suitable  building  and  county  exhibit  at  exposition,  for  a  public 
purpose;  State  ex  rel.  Butier  County  Agri.  Soc.  v.  Coufal,  1  Uerdman  (Neb.) 
130,  95  N.  W.  362,  holding  that  mandamus  will  lie  to  compel  supervisors  to  is- 
sue warrant  for  benefit  of  agricultural  society. 

Cited  in  note  (57  L.  R.  A.  96)  on  taxation  of  corporate  franchises  in  United 
States. 


17  L.  R.  A.  385,  PEEL  SPLINT  COAL  CO.  v.  STATE,  36  W.  Va.  802,  15  S.  E. 
1000. 

Reatrfctlon  on  rl^lkt  of  contract. 

Approved  in  State  v.  Wilson,  7  Kan.  App.  445,  53  Pac.  371,  sustaining  act  pro- 
hibiting screening  of  coal  mined  before  weighing;  Harbison  v.  Knoxville  Iron 
Co.  103  Tenn.  446,  56  L.  R.  \.  321,  76  Am.  St.  Rep.  682,  53  S.  W.  955,  uphold- 
ing act  requiring  employers  to  redeem,  if  demanded,  scrip,  etc.,  given  in  payment 
of  wages;  Opinion  of  Justices,  163  Mass.  591,  28  L.  R.  A.  345,  40  N.  E.  713, 
upholding  statute  requiring  manufacturers,  whether  individuals  or  corporations, 
to  pay  wages  of  employees  weekly;  Leep  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  58  Ark. 
426,  23  L.  R.  A.  271,  41  Am.  St.  Rep.  109,  25  S.  W.  75,  sustaining  statute  re- 
quiring corporation  on  discharging  employee  to  pay  wages  then  earned,  though 
not  yet  due,  without  discount  for  prepayment;  State  v.  Loomis,  116  Mo.  334,  21 
L.  R.  A.  810,  22  S.  W.  350  (dissenting  opinion),  majority  holding  void,  act 
prohibiting  mining  and  manufacturing  companies  paying  employees  in  other 
than  lawful  money;  State  v.  Haun,  61  Kan.  178,  47  L.  R.  A.  380,  59  Pac.  340, 
Reversing  ^  Kan.  App.  614,  54  Pac.  130  (dissenting  opinion),  majority  hold- 
ing void,  act  prohibiting  payment  of  wages  of  employees  of  corporations  em- 
ploying more  than  ten  persons,  in  other  than  lawful  money  or  negotiable  paper. 

Applied  in  Waters  v.  Wolf,  162  Pa.   168,  42  Am.  St.  Rep.  815,  29  Atl.  646, 
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uphofdin^  as  against  subcontractor  agreement  by  contractor  that  no  mechanics' 
liens  shall  be  filed. 

Cited  in  footnotes  to  Ramsey  v.  People,  17  L.  R.  A.  853,  which  holds  statute 
as  to  computing  wages  of  coal  miners  unconstitutional;  Braceville  Coal  Co.  v. 
People,  22  L.  R.  A.  340,  which  holds  unconstitutional,  statute  requiring  weekly 
payment  of  wages  by  specified  corporations. 

Cited  in  notes  (19  L  R.  A.  143)  on  statutory  limitation  of  hours  of  labor; 
(28  L.  R.  A.  274)  on  validity  and  effect  of  statutes  requiring  wages  to  be  paid 
in  lawful  money;  (21  L.  R.  A.  789)  on  constitutionality  of  statutes  restrict- 
ing contracts  and  business. 

Distinguished  and  Criticized  in  Re  Morgan,  26  Colo.  432,  47  L.  R.  A.  60,  77 
Am.  St.  Rep.  269,  58  Pac.  1071,  holding  void,  act  prohibiting  working  more 
than  eight  hours  a  day  in  mines  or  smelters. 

Disapproved  in  Re  Preston,  63  Ohio  St.  439,  52  L.  R.  A.  525,  81  Am.  St.  Rep. 
642,  59  N.  £.  101,  holding  void,  act  requiring  weighing  of  coal  mined,  before 
screening;  Johnson  v.  Goodyear  Min.  Co.  127  Cal.  18,  47  L.  R.  A.  344,  78  Am.  St. 
Rep.  17,  69  Pac.  304,  holding  void,  act  requiring  monthly  payment  of  wages  to 
employees  of  corporations,  and  giving  preferential  lien  on  corporate  property  and 
allowing  attorneys'  fees  in  cases  of  violation. 

Uplkoldlngr  constitutionality  of  act. 

Cited  in  Codlin  v.  Kohlhousen,  9  N.  M.  582,  58  Pac.  499,  requiring  adoption 
of  such  construction  of  statute  as  will  best  carry  into  effect,  and  sustain,  the 
law;  Owen  v.  Sioux  City,  91  Iowa,  197,  59  N.  W.  3,  requiring  absence  of  facts 
essential  to  validity  of  act  to  be  conclusively  shown  by  one  attacking  act. 

17  L.  R.  A.  403,  RIFE  v.  LYBARGER,  49  Ohio  St.  422,  31  N.  E.  768. 
Marketable  title. 

Cited  in  New  York  L.  Ins.  Co.  v.  Lord,  40  C.  C.  A.  591,  100  Fed.  23,  holding 
that  uncanceled  mortgage  executed  more  than  fifty  years  before,  to  trust  com- 
pany which  failed  more  than  forty  years  before,  does  not  make  title  unmarketable. 

BJectlon  by  mortsagree. 

.  Cited  in  Kerr  v.  Lydecker,  51  Ohio  St.  250,  37  N.  E.  267,  stating  {arguendo) 
that  mortgagee  is  entitled  to  recover  possession  by  ejectment  after  condition 
broken. 

17  L.  R.  A.  407,  WORTHINGTON  v.  MENCER,  96  Ala.  310,  11  So.  72. 
Bffect  of  Insanity. 

Cited  in  Koch  v.  Fox,  71  App.  Div.  299,  75  N.  Y.  Supp.  913,  assuming,  without 
deciding,  question  as  to  liability  of  one  causing  injury,  for  death  of  injured  per- 
son from  pneumonia,  caused  by  his  jumping  into  river  while  insane. 

Cited  in  note  (36  L.  R.  A.  727)  on  presumption  and  burden  of  proof  as  to 
sanity. 

"—  On  capacity  a«  'witneas. 

Cited  in  Bowdle'v.  Detroit  Street  R.  Co.  103  Mich.  277,  50  Am.  St.  Rep.  36d, 
61  N.  W.  529,  sustaining  instruction  to  consider  testimony  of  witness  introduced 
without  objection,  if  jury  found  her  sane,  and  otherwise  not  consider  it  at 
all,  where  evidence  of  insanity  afterwards  introduced. 

Cited  in  note  (37  L.  R.  A.  424)  on  effect  of  insanity  on  capacity  of  witness. 


^85-412.]  L.  R  A.  CASES  AS  AUTHORITIES.  39 

17   L.  R.  A.  409,  MOTT  v,  OPPENHEIMER,   135   N.   Y.  312,  48  N.  Y.   S.  R, 

75,'  31  N.  E.   1097. 
Covenant*  rnnnlns  'wltlk  the  l9nd. 

Cited  in  Holt  v.  Fleischman,  75  App.  Div.  601,  78  X.  Y.  Supp.  647,  holding 
that  covenant  by  grantor  for  herself,  her  heirs  and  assigns,  as  to  building  line 
on  other  lots  owned  by  her,  runs  with  the  land;  Parsons  v.  Baltimore  Bldg. 
&  L.  Asso.  44  W.  Va.  341,  67  Am.  St.  Rep.  769,  29  S.  E.  999,  holding  that  cov- 
enant expressly  stated  to  run  with  the  land,  to  pay  adjoining  owner  half  the 
expense  of  constructing  a  party  wall  on  using  same,  creates  a  lien  on  the  land 
in  hands  of  subsequent  grantee;  Adams  v.  Noble,  120  Mich.  548,  79  N.  W.  810, 
holding  agreement  permitting  one  party,  his  heirs  or  assigns,  to  connect  with 
and  use  a  party  wall  built  by  the  adjoining  owner  on  paying  his  heirs  or 
assigns  half  the  cost,  entitles  successor  of  latter  to  payment  as  against  as- 
signs of  former;  Re  Coatsworth,  37  App.  Div.  305,  55  N.  Y.  Supp.  753,  holding 
that  covenant  by  lessor  to  renew  lease,  unless  notice  of  intent  to  resume  pos- 
session and  pay  for  buildings  erected  by  lessee  is  given,  runs  with  the  land;  Kahn 
V.  Mount,  46  App.  Div.  87,  61  N.  Y.  Supp.  358,  holding  personal  covenant  cre- 
ated by  party-wall  agreement  remains  in  force  only  so  long  as  the  parties  or 
their  legal  representatives  should  hold  title. 

Cited  in  footnotes  to  Doty  v.  Chattanooga  U.  R.  Co.  48  L.  R.  A.  160,  which 
holds  covenant  for  running  certain  trains  binding  on  subsequent  purchaser  of 
railroad;  Bald  Eagle  Valley  R.  Co.  v.  Nittany  Valley  R.  Co.  29  L.  R.  A. 
423,  which  holds  intention  of  parties  controlling  in  determining  whether  covenant 
runs  with  land;  Lincoln  v.  Burrage,  52  L.  R.  A.  110,  which  holds  grantee's  prom- 
ise to  pay  part  of  cost  of  party  wall  when  used  does  not  run  with  land; 
Clemens  v.  Speed,  19  L.  R.  A.  240,  which  denies  to  party-wail  o^vners  reciprocal 
easement  from  support  of   buildings. 

Distinguished  in  Duer  v.  Fox,  29  Misc.  82,  60  N.  Y.  Supp.  580,  and  Sebald  v. 
Mulholland,  155  N.  Y.  462,  50  N.  t.  260,  Affirming  11  Misc.  715,  31  N.  Y.  Supp. 
863,  Which  Affirms  6  Misc.  352,  26  N.  Y.  Supp.  913,  holding  agreement  to  pay 
adjoining  owner  share  of  expense  of  erecting  party  wall  on  using  same  not 
covenant  running  with  the  land. 

17  L.  R.  A.  412,  MINER  v.  BELLE  ISLE  ICE  CO.  93  Mich.  97,  53.  N.  W.  218. 
OtBcer  or  stocklkolder  votfns  'or  Individual  benefit. 

Approved  in  Adams  v.  Burke,  102  111.  App.  157,  and  McNulta  v.  Corn  Belt 
Bank,  164  111.  448,  56  An.  St.  Rep.  203,  45  N.  E.  954,  denying  right  of  directors 
to  vote  bonus  as  compen^iation  in  addition  to  salary  to  president,  who  takes 
part  in  proceedings,  or  whose  vote  is  necessary  to  its  adoption;  Edwards  v.  Car- 
son Water  Co.  21  Nev.  486,  34  Pac.  381,  holding  corporation  not  bound  by  presi- 
dent's act  in  executing  corporate  note  to  secure  his  individual  indebtedness  for 
money  intrusted  to  him  by  corporation  to  pay  its  debts;  McNulta  v.  Corn  Belt 
Bank,  164  III.  450,  56  Am.  St.  Rep.  203,  45  N.  E.  954,  holding  agreement  by 
directors  to  pay  bonus  to  president  for  doing  unlawful  act  void;  Swift  v.  Dyer- 
Veatch  Co,  28  Ind.  App.  6,  62  N.  E.  70,  holding  mortgage  by  three  directors  of 
insolvent  corporation  to  secure  debts  for  which  they  are  sureties  void. 

Distinguished  in  Lucas  v.  Friant,  111  Mich.  434,  69  N.  W.  735,  holding  stock- 
holder voting  as  director  for  resolution  to  mortgage  corporate  property  estopped 
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to   object  to   regularity   of  adoption   because   other   director   indorser   of  paper 
secured. 

Action  b9^  minority  •tockholders. 

Approved  in  Hiscock  v.  Lacy,  9  Misc.  695,  30  N.  Y.  Supp.  860,  authorizing 
suit  by  stockholders  to  compel  directors  to  declare  dividends  from  ample  surplus 
applicable  to  that  purpose;  State  ex  rel.  Independent  Dist.  Teleg.  Co.  v.  Second 
Judicial  Dist.  Court,  15  Mont.  336,  27  L.  R.  A.  397,  48  Am.  St.  Rep.  682, 
39  Pac.  316,  authorizing  appointment  of  receiver  on  application  of  minority 
stockholders,  pending  investigation  of  charges  of  fraud  by  managers  and  majority 
stockholders;  Marcuse  v.  Gullett  Gin  Co.  52  La.  Ann.  1394,  27  So.  846,  holding 
action  by  minority  stockholder  against  majority  stockholders  and  directors,  to 
prevent  illegal  appropriation  of  property  by  them  as  salaries,  and  to  compel 
declaration  of  dividends  from  available  surplus,  authorized  rendering  appoint- 
ment of  special  receiver  unnecessary;  Stcthn  v.  Catawba  Mills,  53  S.  C.  529,  31 
S.  E.  498,  denying  necessity  of  alleging  application  to  corporation,  for  redress, 
and  its  refusal,  if  directors  or  managing  board  shown  to  be  wrongdoers,  and 
in  control;  Glengary  Consol.  Min.  Co.  v.  Boehmer,  28  Colo.  3,  62  Pac.  839,  sus- 
taining right  of  minority  stockholders  to  cancel  lease  secured  by  another  corpo- 
ration getting  control  of  majority  of  stock  of  former. 

Cited  in  footnotes  to  Shaw  v.  Davis,  23  L.  R.  A.  294,  w^hich  denies  minority 
stockholders'  right  to  enjoin  legal  contract;  State  ew  rel.  Independent  Dist. 
Teleg.  Co.  v.  Second  Judicial  Dist.  Court,  27  L.  R.  A.  392,  which  authorizes  ap- 
pointment of  receiver  on  application  of  minority  stockholders  pending  investi- 
gation of  charge  of  fraud. 

Distinguished  in  Heap  v.  Heap  Mfg.  Co.  97  Mich.  150,  56  N.  W.  349,  denying 
right  of  stockholder  to  maintain  bill  for  dissolution  of  corporation  for  insolv- 
ency. 

Jurisdiction  of  equity  over  corporation. 

Cited  in  Hallenborg  v.  Greene,  66  App.  Div.  596,  73  N.  Y.  Supp.  403,  holding 
that  court  of  equity  will  not  grant  order  taking  general  management  of  foreign 
corporation  out  of  its  hands,  and  appont  receiver  in  action  to  enjoin  consumma- 
tion of  alleged  conspiracy  of  directors  to  strip  it  of  its  property. 

Cited  in  footnote  to  Wheeler  v.  Pullman  Iron  &  Steel  Co.  17  L,  R,  A.  818,  which 
holds  court's  of  chancery  without  power  to  decree  dissolution  of  corporation 
without  statutory  authority. 

17  L.  R.  A.  420,  CHAPPELL  v.  NEW  YORK,  N.  H.  &  H.  R.  CO.  62  Conn.  195, 

24  Atl.  997. 
Reservation  or  exception. 

Approved  in  Knowlton  v.  New  York,  N.  H.  &  H.  R.  Co.  72  Conn.  192,  44  Atl. 
8,  holding  clause  in  conveyance  of  railroad  right  of  way,  that  grantee  shall 
build  crossing  over  railroad  to  pass  to  back  land,  a  reservation,  not  an  ex- 
ception. 

NeceasltT^  of  'word*  of  inlieritanee  in  reservation  of  eaaen&ents. 

Approved  in  Smith  v.  Furbish,  68  N.  H.  141,  47  L.  R.  A.  236,  44  At!.  398,  hold- 
ing more  than  life  estate  reserved  to  grantor  by  deed  "reserving  to  myself 
right  to  build  dam,  with  accompanying  right  of  flowage,  and  also  right  to  acre 
oi  land  at  end  of  dam;  Engel  v.  Ayer,  85  Me.  454,  27  Atl.  352.  holding  unlim- 
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ited  right  to  maintain  booms  on  flats,  with  privilege  of  using  for  ordinary  prac- 
tical purposes,  acquired  by  purchaser  from  one  conveying  land  by  deed,  "except- 
ing and  reserving"  full  right  to  maintain  booms  to  use,  let  or  sell  to  others. 

Cited  in  Hagerty  v.  Lee,  54  N.  J.  L.  586,  20  L.  R.  A.  638,  25  Atl.  319,  referring 
to,  without  determining,  necessity  of  using  word  "heirs"  to  create  fee. 

Cited  in  note  (20  L.  R.  A.  632,  636)  on  exception  and  reservation  of  easements. 

Effect  of  Intent  on  creation  of  easement. 

Approved  in  Russell  v.  Heublein,  66  Conn.  491,  34  Atl.  486,  holding  question 
w^hether  perpetual  easement  over  land  conveyed  was  created  by  reservation  in 
deed,  to  be  determined  from  intent  of  parties  as  gathered  from  language  em- 
ployed, in  light  cf  surrounding  circumstances. 

Creation  of  eaaentent  by  reservation  or  exception. 

Approved  in  Goodwin  v.  Hamersley,  69  Conn.  121,  36  Atl.  1065,  holding  recip- 
rocal negative  easements  running  with  the  land  not  created  by  prohibition  in  con- 
veyances to  different  persons  against  encumbrances  on  land  conveyed,  to  be  im- 
proved by  grantor  and  grantees  in  common  as  back  yard;  McEwan  v.  Baker,  98 
111.  App.  275,  holding  general  covenants,  not  indicating  intention  to  relinquish 
right  of  access,  not  a  waiver  of  neceasarj'  easements. 

17  L.  R.  A.  423,  PETTEBOXE  v.  SMITH,  150  Pa.  118,  24  Atl.  693. 
Property  subject  to  local  assessment. 

Cited  in  Harrisburg  v.  St.  Paul's  Church,  5  Pa.  Dist.  R.  351,  2  Lack.  Lega*? 
News,  330,  18  Pa.  Co.  Ct.  114,  denying  exemption  of  church  property  from  lien 
of  sewer  assessment;  Philadelphia  v.  Franklin  Cemetery,  2  Pa.  Super.  Ct.  571, 
denying  exemption  of  cemetery  from  water-pipe  assessment;  Delaware  &  H.  Canal 
Co.  V.  Von  Storch,  196  Pa.  104,  46  Atl.  375,  Affirming  5  Lack.  Legal  News,  95, 
holding  lessee  of  coal  lands  liable  for  sewer  assessment,  under  covenant  to  pay 
stipulated  rent  over  and  above  all  taxes  and  "reprises;"  Ellis  v.  Kies,  1  Dauphin 
Co.  Rep.  201,  holding  school  and  county  taxes  not  entitled  to  priority  in  dis- 
tribution of  fund  arising  from  sheriff's  sale  of  land  bound  by  lien  of  mortgage 
or  judgment. 

17  L.  R.  A.  426,  HARTSHORN  v.  CHADDOCK,  135  N.  Y.  116,  31  N.  E.  997. 
Liability  for  InJarT*  by  floodinir* 

Cited  in  Cairo,  V.  &  C.  R.  Co.  v.  Brevoort,  25  L.  R.  A.  534,  62  Fed.  129,  hold- 
ing flow  of  swollen  river  not  surface  water  which  may  be  turned  by  embankments; 
Mundy  v.  New  York,  L.  E.  &  W.  R.  Co.  75  Hun,  483,  27  N.  Y.  Supp.  469,  hold- 
ing railroad  liable  for  overflow  from  insufficient  culvert,  during  flood  similar 
to,  though  greater  than,   preceding  ones. 

Measure  of  damaires. 

Cited  in  Abrey  v.  Detroit,  127  Mich.  377,  86  X.  W.  785,  suggesting  that  cost 
of  restoration  might  be  proper  measure  of  damages  for  placing  dirt  on  neigh- 
bor's land,  rendering  foundation  wall  of  house  insecure;  Ft.  Worth  v.  Howard, 
3  Tex.  Civ.  App.  540,  22  S.  W.  1059,  holding  measure  of  damages  for  changing 
street  grade,  difference  between  market  value  of  property  immediately  before 
and  after  change;  Parish  v.  Baird,  160  N.  Y.  307,  54  N.  E.  724,  holding  meas- 
ure of  damages  for  injury  to  sidewalk,  requiring  repair  or  rebuilding,  cost  of 
restoring  to  original  condition;  Edsall  v.  Howell,  86  Hun,  430,  33  N.  Y.  Supp. 


42  L.  R.  A.  CASES  AS  AUTHORITIES.  [17L.R..V. 

802,  Iiolding  measure  of  damages  for  cutting  shade  tree  difference  between  value 
of  land  before  and  after  tree  cut;  Post  v.  Merritt,  85  App.  Div.  241,  83  N.  Y. 
Supp.  611,  holding  difference  in  value  of  lot  as  it  was,  and  as  it  would  have 
been  had  embankment  been  made  according  to  contract,  measure  of  damages  from 
overflow  of  dam. 

Distinguished  in  Higgins  v.  New  York,  L.  E.  &  W.  R.  Co.  78  Hun,  570,  29  N. 
Y.  Supp.  563,  holding  measure  of  damages  from  washing  away  of  soil,  differ- 
ence in  value  of  land  before  and  after  injury. 

Evidence  aa  to  damasea. 

Cited  in  Brewster  v.  J.  &  J.  Rogers  Co.  42  App.  Div.  349,  59  N.  Y.  Supp. 
32,  holding  evidence  of  diminution  in  value  of  land  from  floating  logs  down 
stream  admissible;  Smith  v.  Kansas  City,  128  Mo.  31,  30  S.  VV.  314,  holding 
proof  of  cost  of  restoring  land  to  former  condition,  and  of  diminution  in  mar- 
ket value,  admissible  on  question  of  damages  from  change  of  grade;  Drake  v. 
New  Y'ork,  L.  &  W.  R.  Co.  76  Hun,  425,  27  N.  Y.  Supp.  739,  holding  evidence 
as  to  damages  sustained  by  construction  of  railroad  over  water  courae  prop- 
erly received. 

Distinguished  in  E.  H.  Ogden  Lumber  Co.  v.  Busse,  92  App.  Div.  146,  86  X. 
Y.  Supp.  1098,  holding  proof  of  cost  of  restoring  premises  to  former  condition 
admissible  in  action  for  impairment  of  mortgage  security. 

Redaclns  aiaonnt  of  verdict. 

Cited  in  Armbruster  v.  Auburn  Gaslight  Co.  18  App.  Div.  451,  46  N.  Y.  Supp. 
158,  holding  that  new  trial  will  be  granted  unless  amount  reduced  to  that  shown 
by  evidence. 

17  L.  R.  A.  430,  CHAPMAN  v.  WESTERN  U.  TELEG.  CO.  88  Ga.  763,  30  Am. 

St.  Rep.  183,   15  S.  E.  901. 
Damasea  for  mental  ansalalk,  etc. 

Approved  in  Peay  v.  Western  U.  Teleg.  Co.  64  Ark.  543,  39  L.  R.  A.  466,  43 
S.  W.  965;  Giddens  v.  Western  U.  Teleg.  Co.  Ill  Ga.  824,  35  S.  E.  638;  Western 
U.  Teleg.  Co.  v.  Ferguson,  26  Ind.  App.  217,  59  N.  E.  416;  Western  U.  Teleg. 
Co.  v.  Ferguson,  157  Ind.  76,  54  L.  R.  A.  850,  60  N.  E.  674;  Davis  v.  Western 
U.  Teleg.  Co.  46  W.  Va.  53,  32  S.  E.  1026;  Kester  v.  Western  U.  Teleg.  Go.  55 
Fed.  604;  Western  U.  Teleg.  Co  v.  Wood,  21  L.  R.  A.  712,  footnote  p.  706,  6  C. 
C  A.  439,  13  y.  S.  App.  317,  57  Fed.  478, — denying  recovery  for  mental  an- 
guish independent  of  physical  injury  from  delay  in  delivering  telegram;  Western 
U.  Teleg.  Co.  v.  Sklar,  61  C.  C.  A.  283,  126  Fed.  297,  and  International  Ocean 
Teleg.  Co.  v.  Saunders,  32  Fla.  447,  21  L.  R.  A.  815,  footnote  p.  810,  14  So.  148, 
holding  mental  suffering  not  element  of  damage  for  failure  to  promptly 
deliver  telegram;  Butner  v.  Western  U.  Teleg.  Co.  2  Okla.  239,  4  Inters.  Com. 
Rep.  771,  34  Pac.  1087;  Francis  v.  Western  U.  Teleg.  Co.  58  Minn.  262,  25  L. 
R.  A.  412,  49  Am.  St.  Rep.  507,  59  N.  W.  1078;  Connell  v.  Western  U.  Teleg.  Co. 
116  Mo.  44,  20  L,  R.  A.  176,  footnote  p.  172,  38  Am.  St.  Rep.  576.  22  S.  W.  345,— 
denying  recovery  for  mental  distress  for  failure  to  deliver  telegram;  State  Mut. 
Life  &  Annuity  Asso.  v.  Baldwin,  116  Ga.  860,  43  S.  E.  262,  denying  damag  a 
for  injuries  to  feelings,  due  to  sending  paid  note  for  collection. 

Distinguished  in  Cole  v.  Atlanta  &  W.  P.  R.  Co.  102  Ga.  478,  31  S.  E.  107, 
holding  carrier  liable  for  unprovoked  use  by  conductor  to  passenger,  of  oppro- 
brious words,  tending  to  mortify  or  humiliate  him;  Mabry  v.  City  Electric  R. 
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Co.  116  Ga.  625,  59  L.  R.  A.  692,  94  Am.  St.  Rep.  141,  42  S.  E.  102*5,  holding 
carrier  liable  for  injury  to  passenger's  feelings  by  wrongful  expulsion  from  car, 
though  no  physical  injury  received. 

Disapproved  in  Mentzer  v.  Western  U,  Teleg.  Co.  93  Iowa,  756,  28  L.  R.  A. 
73,  57  Am.  St.  Rep.  294,  62  N.  W.  1,  authorizing  recovery  for  mental  suffering 
for  negligence  in  delivering  telegram,  character  of  which  is  known  to  company. 

'^—  For  pabllaliliiv  lilcenem. 

Applied  in  Atkinson  v.  John  E.*  Doherty  k  Co.  121  Mich.  380,  46  L.  R.  A. 
222,  80  Am.  St.  Rep.  587,  80  N.  W.  285,  holding  injury  to  feelings  of  widow 
from  use  of  husband's  name  and  portrait  on  cigar  label  not  one  which  law  will 
redress  by  granting  injunction;  Roberson  v.  Rochester  Folding  Box  Co.  171 
N.  Y.  552,  59  L.  R.  A.  484,  89  Am.  St.  Rep.  828,  64  N.  E.  442,  Reversing  64  App. 
Div.  40,  71  N.  Y.  Supp  876,  denying  right  to  injunction  against  unauthorized 
publication  of  likeness  for  advertising  purposes,  as  invasion  of  right  of  pri- 
vacy; Murray  v.  Gast  Lithographic  &  Engraving  Co.  8  Misc.  38,  28  N.  Y.  Supp. 
271,  denying  right  to  injimction  against,  or  damages  for,  publishing  portrait  of 
one's  infant  child. 

DAinagres  for  amolcey  cinders,  etc. 

Applied  in  Austin  v.  Augusta  Terminal  R.  Co.  108  Ga.  682,  47  L.  R.  A.  760, 
34  S.  E.  852,  holding  diminution  in  market  value,  from  noise,  smoke,  and  cin- 
ders in  operating  train,  not  damages  authorizing  recovery  in  absence  of  physi- 
cal interference  with  property. 

17  L.  R.  A.  435,  WARREN  v.  PRESCOTT,  84  Me.  483,  30  Am.  St.  Rep.  370, 

24  Atl.  948. 
StAtns  of  adopted  clklld. 

Cited  in  Waldoborough  v.  Friendship,  87  Me.  213,  32  Atl.  880,  holding  that 
minor,  legally  adopted,  takes  legal  settlement  of  adopters. 

Cited  in  footnote  to  Wright  v.  Wright,  23  L.  R.  A.  196,  which  holds  contract 
to  leave  property  to  adopted  child  taken  out  of  statute  of  frauds  by  child's 
complete  performance. 

Inheritance  by  adopted  cl&ildren  and  rlgrhts  under  ^wlll. 

Cited  in  Virgin  v.  Marwick,  97  Me.  582,  55  Atl.  520,  holding  that  policy  of  life 
insurance  payable  to  surviving  children  passes  by  will  to  child  adopted  after  issue 
of  policy;  Hartwell  v.  Tefft,  19  R.  I.  646,  34  L.  R.  A.  502,  footnote  p.  500,  35  Atl. 
882,  holding  adopted  child  ''lawful  issue"  within  meaning  of  will  making  gift  to 
specified  person,  with  remainder  to  his  "lawful  issue;**  New  York  L.  Ins.  &  T. 
Co.  V.  Viele,  161  N.  Y.  18,  76  Am.  St.  Rep.  238,  55  N.  E.  311,  holding  adopted  child 
of  daughter  of  testatrix  not  entitled  to  take  under  devise  to  "lawful  issue"  of  such 
daughter;  Keith  v.  Ault,  144  Ind.  627,  43  N.  E.  924,  holding  adopted  child  of  de- 
ceased husband  alone  not  within  protection  of  statute  denying  widow's  right  after 
remarriage,  to  alienate  land  received  through  former  husband,  if  there  is  a 
"child  .  .  .  alive  by  such  marriage;"  lie  Winchester  v.  People,  140  Cal.  469, 
74  Pac.  10,  holding  legacies  to  children  of  adopted  daughter  not  subject  to  col- 
lateral inheritance  tax. 

Cited  in  footnotes  to  Fosburg  v.  Rogers,  19  L.  R.  A.  201,  which  affirms  adopted 
child's  right  to  inherit;  Gray  v.  Holmes,  33  L.  R.  A.  207,  which  sustains  right  of 
inheritance  of  child  adopted  in  sister  state;  Van  Matre  v.  Sankey,  23  L.  R.  A.  665, 
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which  authorizes  descent  of  land  to  child  adopted  in  other  state ;  Clarkson  v.  Hat- 
ton,  39  L.  R.  A.  748,  which  holds  adopted  child  not  within  statute  giving  re- 
mainder to  children  or  heirs  of  life  tenant;  Markover  v.  Krauss,  17  L.  R-  A.  806, 
which  holds  child  adopted  by  man  and  wife  within  statute  limiting  interest  of 
subsequent  childless  wife  to  life  estate;  Butterfield  v.  Sawyer,  52  L.  R,  A.  75, 
which  holds  adopted  child  within  deed  to  woman  for  life,  with  remainder  to  her 
"child,"  if  any,  otherwise  to  her  'Tieirs  generally." 

Revocation  of  'vriU  hy  adoption. 

Cited  in  Hilpire  v.  Claude,  109  Iowa,  166,  46  L.  R.  A.  174,  77  Am.  St.  Rep.  524, 
80  N.  W.  332,  holding  will  revoked  by  testator's  subsequent  adoption  of  child. 

Cited  in  footnote  to  Glascott  v.  Bragg,  56  L.  R.  A.  258,  which  holds  will  in  favor 
of  third  person  revoked  by  marriage  and  adoption  of  child. 

lL.esi:ltln&ated  cl&lldren. 

Cited  in  Lyon  v.  Lyon,  88  Me.  405,  34  Atl.  180,  holding  illegitimate,  whoee 
parents  intermarried  after  his  birth,  not  entitled  to  take  under  bequest  to 
**nephew8"  in  will  of  father's  sister. 

Cited  in  footnotes  to  Blythe  v.  Ayres,  19  L.  R.  A.  40,  which  holds  bastard  child 
may  be  legitimated  by  father's  public  acknowledgment  and  adoption;  Fowler  v. 
Fowler,  59  L.  R.  A.  317,  which  holds  legitimate  everywhere,  bastard  Intimated 
by  laws  of  parents'  domicil  by  marriage  during  his  minority;  Murphy  v.  Portrum, 
30  L.  R.  A.  263,  which  denies  right  of  inheritance  as  next  of  kin  of  father,  of  ille- 
gitimate child  adopted,  but  not  legitimated. 

Cl&lldren  of  alaves. 

Cited  in  footnote  to  Williams  v.  Kimball,  26  L.  R.  A.  746,  which  denies  right 
of  ofTspring  of  slave  marriage  to  inherit  property  acquired  by  ancestors  after 
emancipatioxL 

Adoption  proceedlnsa;  notice. 

Cited  in  footnotes  to  Re  Johnson,  21  L.  R.  A.  380,  which  holds  filing  of  adoption 
papers  before  appearance  of  parties  immaterial;  Schiltz  v.  Roenitz,  21  L.  R.  A. 
483,  which  requires  notice  to  parent  of  proceedings  for  adoption  of  child,  based  on 
abandonment;  Nugent  v.  Powell,  20  L.  R.  A.  199,  which  holds  man  abandoning 
child  not  entitled  to  notice  of  adoption  proceedings. 

Extraterritorial  effect  of  adoption  or  leirltlmatlon. 

Cited  in  footnotes  to  Long  v.  Hess,  27  L.  R.  A.  791,  which  denies  effect  in  foreign 
country  to  antenuptial  contract  adopting  as  heir  child  of  wife  by  former  marriage; 
Williams  v.  Kimball,  26  L.  R.  A.  746,  which  denies  extraterritorial  force  of  legiti- 
mation on  right  of  inhertance. 

17  L.  R.  A.  440,  OSKAMP  v,  GADSDEN,  35  Neb.  7,  37  Am.  St.  Rep.  428,  52  N. 

W.  718. 
Telephone  conversatlona. 

Cited  in  Shawyer  v.  Chamberlain,  113  Iowa,  744,  86  Am.  St.  Rep.  411,  84  N.  W. 
661,  and  Southwark  Nat.  Bank  v.  Smith,  7  Pa.  Dist.  R.  185,  21  Pa.  Co.  Ct.  5, 
holding  conversations  by  telephone  admissible  in  evidence. 
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17  L.  R.  A.  443,  CAMPBELL  v.  CHICAGO,  M.  &  ST.  P.  R.  CO.  86  Iowa,  687,  4 
Inters.  Com.  Rep.  403,  53  N.  W.  351. 

Reaffirmed  on  subsequent  appeal  in  90  Iowa,  764,  58  N.  W.  880. 
mri&At  !•  Interstate  commerce. 

Approved  in  Dillon  v.  Erie  R.  Co.  19  Misc.  124,  43  N.  Y.  Supp.  320,  holding 
transportation  between  points  in  same  state,  with  incidental  passage  through  ter- 
ritory of  adjoining  state,  not  interstate  commerce;  Lea  veil  v.  Western  U.  Teleg. 
Co.  116  N.  C.  220,  27  L.  R.  A.  843,  47  Am.  St.  Rep.  798,  21  S.  E.  391,  holding  tele- 
grams sent  between  points  in  same  state  not  interstate  commerce,  though  delivered 
through  other  state. 

Cited  in  footnotes  to  State  ex  rel.  Railroad  Commission  v.  Western  U.  Teleg.  Co. 

22  L.  R.  A.  570,  which  holds  telegrams  between  points  in  same  state  not  inter- 
state commerce,  though  traversing  other  state  on  route;  Re  Sanders,  18  L.  R.  A. 
550,  which  holds  void  as  to  original  packages,  act  requiring  marking  on  package 
of  year  in  which  seed  grown. 

Cited  in  note  (60  L.  R.  A.  646)  on  corporate  taxation  and  the  commerce  clause. 
Criticized  in  Hanley  v.  Kansas  City  Southern  R.  Co.  187  U.  S.  621,  47  L.  ed.  33e), 

23  Sup.  Ct.  Rep.  214,  Affirming  106  Fed.  359,  holding  transportation  between 
points  in  same  state  on  through  bills  of  lading,  interstate  commerce,  when  consid- 
erable portion  of  transportation  takes  place  in  other  state. 

17  L.  R.  A.  445,  WEIRS  v.  JONES  COUNTY,  86  Iowa,  625,  53  N.  W.  321. 

17  L.  R.  A.  447,  HEWLETT  v.  HOME  FOR  INCURABLES,  74  Md.  350,  24  Atl. 

324. 
Aaalari^ment  or  mitt  of  Insurance  policy. 

Cited  in  footnotes  to  Chamberlain  v.  Butler,  54  L.  R.  A.  338,  and  Steinback  ▼. 
Diepenbrock,  44  L.  R.  A.  417,  which  authorize  assignment  of  policy  to  one  having 
no  insurable -interest ;  Steele  v.  Gatlin,  59  L.  R.  A.  129,  which  holds  complete  gift 
not  made  by  verbal  assignment  of  life  policy,  accompanied  with  words  indicating 
intent  to  give,  and  'l*»livery  of,  policy;  McQuillan  v.  Mutual  Reserve  Fund  Life 
Asso.  56  L.  R.  A.  233,  which  sustains  right  to  provide  that  assigned  policy  shall 
be  void  as  to  all  above  debt  due  assignee;  Opitz  v.  Karel,  62  L.  R.  A.  982,  sus- 
taining insured's  right  to  make  gift  of  policy  of  life  insurance. 
Recovery  of  premiums. 

Cited  in  American  Mut.  L.  Ins.  Co.  v.  Bertram,  64  L.  R.  A.  935,  sustaining  right 
to  recover  premiums  paid  on  policy  transferred  by  void  assignment,  upon  agent's 
assurance  of  its  validity. 

17  L.  R.  A.  448,  EHRISMAN  v,  EAST  HARRISBURG  CITY  PASS.  R.  CO.  150 

Pa.  180,  24  Atl.  596. 
RelAtlve   rlsl&ta   of   street   railroad   company  and.  traveler. 

Approved  in  Gilmore  v.  Federal  Street  &  P.  Valley  Pass.  R.  Co.  153  Pa.  33, 
34  Am.  St.  Rep.  682,  25  Atl.  651;  Smith  v.  Philadelphia  Traction  Co.  3  Pa.  Super. 
Ct.  136,  40  W.  N.  C.  503;  Davidson  v.  Schuylkill  Traction  Co.  4  Pa.  Super.  Ct. 
90;  Gibbons  v.  Wilkes-Barre  &  Suburban  Street  R.  Co.  155  Pa.  282,  26  Atl.' 417,— 
holding  it  not  negligence  per  se  for  one  to  be  on  street  car  tracks  at  any  place, 
though  rights  of  company  are  superior  in  some  respects. 
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Cited  in  Citizens*  Street  R.  Co.  v.  Howard,  102  Tenn.  485,  52  S.  W.  864,  sus- 
taining superior,  though  not  exclusive,  right  of  way  of  street  railroad  company 
over  portion  of  track  between  crossings;  Moore  v.  Kansas  City  k  I.  Rapid  Trans- 
it R.  Co.  126  Mo.  274,  29  S.  W.  9,  sustaining  paramount,  but  not  exclusive,  right 
of  railway  company  whose  track  is  laid  in  street,  to  that  part  of  street  in  which 
its  track  is  laid;  Gilmartin  v.  Lackawanna  Valley  Rapid  Transit  Co.  186  Pa.  195, 
40  Atl.  322,  upholding  superior  right  of  city  passenger  railway  company  to  imob- 
structed  track  for  passage  of  its  car;  Potter  v.  Scranton  Traction  Co.  176  Pa. 
279,  35  Atl.  188,  holding  right  of  trolley  company  to  occupy  track  with  usual  appli- 
ance for  reasonable  time  to  make  necessary  repairs  superior  to  right  of  casual 
traveler  to  unobstructed  use  of  street;  Stroudsburg  v.  Stroudsburg  Pass.  R.  Co. 
2  Pa.  Dist.  R.  39,  12  Pa.  Co.  Ct.  129,  sustaining  right  of  street  railway  company 
to  build  side  track  in  street. 

Ifearllareiice  of  street  ralli^ay  eompanr. 

Cited  in  Kaechele  v.  United  Traction  Co.  15  Pa.  Super.  Ct.  76,  and  Jones  Bro6. 
V.  Greensburg,  J.  &  P.  Street  R.  Co.  9  Pa.  Super.  Ct.  70,  43  W.  N.  C.  301,  holding 
it  duty  of  street  railway  company  to  exercise  only  such  watchful  care  as  will  pre- 
vent injuries  to  persons  who,  without  negligence  on  their  part,  may  be  able  to  get 
out  of  the  way;  Smith  v.  Holmesburg,  T.  &  F.  Electric  R.  Co.  187  Pa.  454,  41  Atl. 
479,  denying  liability  of  electric  railway  company  for  injury  caused  by  horse  be- 
coming frightened  and  suddenly  backing  wagon  into  slowly  approaching  car: 
Thatcher  v.  Central  Traction  Co.  166  Pa.  71,  36  W.  N.  C.  85,  45  Am.  St.  Rep.  645. 
30  Atl.  1048,  holding  negligence  of  gripman  as  to  speed  and  in  failing  to  attempt 
to  stop  car  when  in  manifest  danger  of  colliding  with  wagon  on  track,  for  jur>^: 
Hanlon  v.  Philadelphia  &  W.  C.  Tump.  Road  Co.  182  Pa.  119,  40  W.  N.  C.  522,  37 
Atl.  943,  holding  engineer  of  dummy  engine  running  on  turnpike  not  free  from 
negligence,  as  matter  of  law,  in  blowing  off  steam  on  approaching  horses,  which  he 
saw  were  frightened;  West  Chicago  Street  R.  Co.  v.  Schwartz,  93  111.  App.  400 
(dissenting  opinion),  majority  holding  motorman  not  bound  to  slacken  speed  of 
car  in  anticipation  of  persons  seen  approaching  track. 

Contrlbntory  nevllvence  on  street  car  traek. 

Followed  in  Harman  v.  Pennsylvania  Traction  Co.  i8  Lane.  L.  Rev.  363,  and 
Wheelahan  v.  Philadelphia  Traction  Co.  150  Pa.  190,  24  Atl.  688,  holding  failure 
to  stop,  look,  and  listen  before  driving  across  street  railway  track  negligence  per 

Approved  in  Burke  v.  Union  Traction  Co.  198  Pa.  499,  48  Atl.  470,  holding  it 
necessary  to  keep  looking  for  approaching  electric  car  till  track  is  reached;  Mc- 
Cracken  v.  Consolidated  Traction  Co.  201  Pa.  382,  88  Am.  St.  Rep.  814,  50  Atl. 
830,  holding  bicyclist  negligent  in  failing  to  look  and  listen  just  before  attempting 
to  cross  electric  street  car  track ;  Gilmore  v.  Federal  Street  &  P.  Valley  Pass.  R. 
Co.  153  Pa.  33,  34  Am.  St.  Rep.  682,  26  Atl.  651,  holding  person  required  to  look 
in  both  directions  for  approaching  car  before  attempting  to  cross  street  car  track; 
Trout  V.  Altoona  &  L.  Valley  Electric  R:  Co.  13  Pa.  Super.  Ct.  24,  holding  it  abso- 
lute duty  to  look  for  approaching  street  car,  and  to  listen  also,  if  there  is  any 
obstruction;  Omslaer  v.  Pittsburg  &  B.  Traction  Co.  168  Pa.  521,  47  Am.  St.  Rep- 
901,  32  Atl.  50,  holding  it  duty  of  one  traveling  behind  noisy  wagon,  to  stop  and 
listen  before  driving  on  electric  railway  track  at  place  where  view  is  obstructed; 
Davidson  v.  Denver  Tramway  Co.  4  Colo.  App.  288,  35  Pac.  920,  requiring  one 
about  to  cross  street  car  track,  to  use  senses  to  avoid  injury;  McCauley  v.  Pbila- 
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delphia  Traction  Co.  13  Pa.  Super.  Ct.  358,  holding  one  negligent  if  struck  just 
•as  she  stepped  on  track  by  street  car  which  she  must  have  seen  if  she  had  looked ; 
Potter  V.  Scranton  R.  Co.  19  Pa.  Super.  Ct.  446,  holding  one  negligent  in  attempt- 
ing to  drive  across  electric  railway  without  looking  for  car,  except  at  point  20  or 
30  feet  from  track;  Pieper  v.  Union  Traction  Co.  202  Pa.  103,  51  Atl.  739,  holding 
it  negligence  precluding  recovery  to  glance,  when  50  or  70  feet  away,  down  street 
car  track  on  first  reaching  street,  and  then  drive  covered  wagon  across  track  with- 
out looking  further;  Keenan  v.  Union  Traction  Co.  202  Pa.  110,  68  L.  R.  A.  218, 
51  Atl.  742,  holding  it  negligence  precluding  recovery  for  driver  of  covered  wagon 
to  look  up  electric  railway  track  319  feet,  while  35  feet  away,  and  then  drive 
across  track  on  walk,  without  looking  further;  Smith  v.  Electric  Traction  Co.  187 
Pa.  113,  42  W.  N.  C.  352,  40  Atl.  966,  holding  one  negligent  per  ae  in  driving  on 
street  car  track  in  front  of  slowly  moving  car,  without  increasing  his  speed,  al- 
though he  expected  car  to  stop. 

Cited  in  Raulston  t.  Philadelphia  Traction  Co.  13  Pa.  Super.  Ct.  415,  holding  one 
not  negligent  per  se  in  attempting  to  drive  across  track  in  front  of  electric  car 
200  feet  distant  when  horse  reaches  track;  Blackburn  v.  Southern  P.  Co.  34  Or. 
219,  55  Pac.  225,  holding  failure  to  look  and  listen  for  train  before  attempting  to 
cross  railroad  track  negligence  per  se. 

Cited  in  footnotes  to  Newark  Pass.  R.  Co.  v.  Bloch,  22  L.  R.  A.  374,  which  hold» 
one  crossing  electric  railway  track  not  required  to  look  beyond  distance  within 
which  cars  moving  at  lawful  speed  endanger  him;  Winter  v.  Federal  Street  &  P. 
Valley  R.  Co.  19  L.  R.  A.  232,  which  holds  it  negligence  tc  obstruct  electric  street 
railway  track  while  unloading  safe. 

Cited  in  note  (25  L.  R.  A.  509)  on  injuries  by  street  car  collisions  with  yehicle» 
or  horses. 

Distinguished  in  Downey  v.  Pittsburgh,  A.  &  M.  Traction  Co.  161  Pa.  134,  34 
W.  N.  C.  381,  28  Atl.  1019,  holding  one  who  stops,  looks,  and  listens  when  1  or 
1^2  rods  from  electric  car  tracks,  at  place  well  fitted  for  the  purpose,  not  negli- 
gent per  se  in  then  driving  on  track;  Tompkins  v.  Scranton  Traction  Co.  3  Pa. 
Super.  Ct.  580,  holding  it  not  negligent  per  se  to  attempt  to  drive  across  electric 
railway  track  on  dark  night,  after  stopping,  looking,  and  listening  for  car. 

— >  At  place  other  than  crossing- 
Approved  in  Flynn  v.  Wilkes-Barre  &  W.  Valley  Traction  Co.  9  Kulp,  32,  hold- 
ing one  negligent  in  placing  himself  so  near  electric  railway  track  as  to  be  in 
range  of  car  which  was,  or  might  with  proper  care  have  been,  seen  by  him;  Mor- 
row v.  DelkVtrare  County  &  P.  Electric  R.  Co.  199  Pa.  160,  48  Atl.  974,  holding  it 
nejjligent  to  permit  loaded  cart  to  come  into  collision  with  trolley  car  while  driv- 
ing in  highway  wide  enough  to  allow  keeping  at  safe  distance;  Cupps  v.  Consoli- 
dated Traction  Co.  13  Pa.  Super.  Ct.  634,  holding  one  observing  an  approaching- 
electric  car  321  feet  away  negligent  in  driving  across  track  in  middle  of  block, 
immediately  in  front  of  car,  without  looking  further. 

Cited  in  Laufer  v.  Bridgeport  Traction  Co.  68  Conn.  489,  37  L.  R.  A.  538,  3T 
Atl.  379,  holding  one  not  negligent  in  turning  across  right-hand  street  car  track 
on  bridge  to  avoid  car  on  other  track,  though  he  knows  ear  is  behind  him  on  such 
track,  but  so  far  away  as  to  permit  safe  crossing  if  car  is  moving  at  ordinary 
speed;  Moore  v.  Charlotte  Electric  Street  R.  Co.  128  N.  C.  459,  39  S.  E.  57,  hold- 
ing one  not  negligent  per  se  in  attempting  to  drive  across  street  car  track  between 
crossings,  in  front  of  car  some  distance  away. 
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17  L.  R.  A.  450,  MENSCH  v.  PENNSYLVANIA  R.  CO.  150  Pa.  598,  25  Atl.  31. 
ABiiamptlon  of  risk  hy  servant. 

Cited  in  Bradbury  v.  Kingston  Coal  Co.  157  Pa.  245,  33  W.  N.  C.  98,  27  Atl. 
400,  holding  risk  of  accident  from  cause  not  discoverable  in  advance  assumed  by 
servant. 
Safflclency  of  proof  of  master's  nevllvence. 

Approved  in  Wojciechowski  v.  Spreckels'a  Sugar  Ref.  Co.  177  Pa.  64,  35  Atl. 
596,  holding  mere  proof  of  accident  insufficient  to  authorize  recovery  against  mas- 
ter; Green  v.  Sansora,  41  Fla.  105,  25  So.  332,  holding  mere  breaking  of  instrumen- 
tality furnished  by  master  insufficient  to  authorize  finding  of  negligence;  Mixt<>r 
V.  Imperial  Coal  Co.  152  Pa.  397,  25  Atl.  587,  holding  fact  that  brake  was  out  of 
order  insufficient  to  render  master  liable  for  injury  to  servant;  Bradburj-  v. 
Kingston  Coal  Co.  157  Pa.  245,  27  Atl.  400,  holding  owner  of  coal  mine  not  liable 
for  death  of  miner  jumping  from  cage  in  shaft  because  engineer  pulls  reverse  lever 
too  far. 

Cited  in  San  Antonio  Edison  Co.  v.  Dixon,  17  Tex.  Civ.  App.  328,  42  S.  W,  1009. 
holding  electric  railway  liable  for  injury  to  employee  from  breaking  of  rented  pole 
containing  defect  discoverable  by  proper  inspection;  Martin  v.  Philadelphia  &  R- 
R.  Co.  200  Pa.  608,  50  Atl.  193,  Affirming  4  Dauphin  Co.  Rep.  94.  holding  railway 
not  liable  for  injury  to  mail  agent  falling  through  unguarded  door  of  car  because 
safety  bar  not  readily  rembvajble  from  socket;  O'Rourke  v.  Alphons  Custodis 
Chimney  Constr.  Co.  21  Pa.  Super.  Ct.  56,  holding  employer's  negligence  shown  by 
adoption  of  device  requiring  workman  to  be  exposed  while  hoisting  materials  to 
top  of  stack. 

Cited  in  note  (41  L.  R.  A.  121)  on  knowledge  as  element  of  employer's  liability 
to  injured  servants. 
Nearlisrence  question  for  Jury. 

Cited  in  footnote  to  Neeley  v.  Southwestern  Cotton  Seed  Oil  Co.  64  L.  R.  A.  146, 
holding  question  whether  employee  negligent  in  using  defective  ladder  to  adjust 
dangerous  belt  for  jury. 
IVho  are  felloi^  servants. 

Cited  in  notes  (18  L.  R.  A.  795)  on  what  constitutes  common  emplojnnent;  (54 
L.  R.  A.  157)  on  vice  principalship  as  determined  with  reference  to  character  of 
act  which  caused  injury. 

17  L.  R.  A.  454,  HUGHES  v.  BINGHAM,  135  N.  Y.  347,  32  N.  E.  78. 

17  L.  R.  A.  456,  FERA  v.  WICKHAM,  135  N.  Y.  223,  31  N.  E.  1028. 
Rlgrbts  as  to  set-off. 

Approved  in  Ginsburg  v.  Von  Seggern,  59  App.  Div.  602,  69  N.  Y.  Supp.  758, 
denying  right  of  defendant  in  action  by  trustee  on  note  constituting  part  of  trust 
fund,  to  set  off  his  unascertained  interest  in  such  fund;  De  Camp  v.  Thomson, 
159  N.  Y.  449,  70  Am.  St.  Rep.  570,  54  N.  E.  II,  denying  right  to  set  off  judg- 
ments, where  appeal  from  one  is  still  pending ;  Dunn  v.  Uvalde  Asphalt  Paving  Co. 
175  N.  Y.  210,  67  N.  E.  439,  denying  right  to  set  off  unascertained  claim  against 
liquidated  claim  which  is  due. 
— >  In  case  of  asslvnntenty  arenerally. 

Approved  in  Norton  v.  McCarthy,  10  Misc.  224,  30  N.  Y.  Supp.  1057,  denying 
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ri^^ht  to  set  off  against  assignees,  claims  against  assignor  maturing  after  assign- 
ment; Stadler  v.  First  Nat.  Bank,  22  Mont.  211,  74  Am.  St.  Rep.  582,  56  Pac. 
Ill,  holding  notice  to  maker  of  transfer  of  non-negotiable  note  unnecessary  to  pre- 
vent set-off  against  note,  of  claim  against  assignor,  not  due  at  time  of  transfer; 
Bamberger  v.  Oshinsky,  21  Misc.  718,  48  N.  Y.  Supp.  139,  denying  right  to  set  off 
against  assignee  of  imdertaking  on  appeal,  judgment  acquired  by  defendant  after 
undertaking  assigned. 

Cited  in  note  (23  L.  R.  A.  307)  on  set-off  against  assigned  claim,  of  debtor*s 
claim  against  assignor. 

Distinguished  in  Layboum  v.  Seymour,  53  Minn.  109,  39  Am.  St.  Rep.  679,  54 
N.  W.  941,  sustaining  right,  in  action  by  assignee  for  goods  sold,  to  set  off  dam- 
ages for  assignor's  breach  of  contract  to  deliver  other  goods. 

—  Ia  cmse  of  InsolTencyy  arenerally. 

Approved  in  Storts  v.  Mills,  93  Mo.  App.  206,  holding  that  right  of  set-off  can- 
not arise  after  assignment  for  creditors  in  favor  of  creditor  who  is  also  indebted 
to  insolvent  estate;  Hamilton  v.  Piza,  6  App.  Div,  599,  39  N.  Y.  Supp.  773,  holding 
notes  falling  due  after  assignment  for  creditors  by  indorsers  not  a  counterclaim 
against  estate;  Groff  v.  Friedline,  14  Misc.  239,  35  N.  Y.  Supp.  755,  denying  right 
of  defendant,  in  action  by  assignee  for  creditors,  to  set  off  note  made  by  assignor 
maturing  after  assignment,  which  defendant  paid  as  accommodation  indoraer; 
Hall  V.  Holland  House  Co.  12  Misc.  57,  33  N.  Y.  Supp.  50,  Affirming  9  Misc.  246, 
30  N.  Y.'Supp.  263,  holding  note  made  by  corporation  not  available  as  set-off  in 
action  by  receiver  appointed  before  its  maturity;  Lees  y.  Hayden,  78  Hun,  371, 
29  N.  Y.  Supp.  179,  denying  right  of  one  giving  note  to  assignee  for  creditors  for 
debt  due  assignor,  in  action  on  note  by  receiver  appointed  after  assignment  ad- 
judged fraudulent,  to  set  off  draft  against  assignor,  maturing  after  assignment; 
Freedman  v.  Loomis,  12  Misc.  157,  32  N.  Y.  Supp.  1077,  holding  that  scrip  issued 
by  club,  redeemable  on  specified  date,  not  allowable  as  set-off  against  receiver  ap- 
pointed before  such  date;  Re  Meyer,  106  Fed.  831,  denying  right  of  principal,  de- 
manding return  of  goods  from  factor's  general  assignee,  to  offset  against  advances 
made  by  factor,  unmatured  notes  held  by  third  person,  made  by  principal  for 
factor's  accommodation;  Franzen  v.  Zimmer,  90  Hun,  108,  35  N.  Y.  Supp.  612, 
denying  right  of  insurance  agent  to  set  off  rebates  against  claim  by  assignee  for 
creditors  of  company  for  premiums  collected  by  agent. 

Cited  in  Kortjohu  v.  Continental  Nat.  Bank,  63  Mo.  App.  171,  denying  right  to 
set  off,  in  action  by  assignee  for  creditors,  claim  not  due  at  time  of  assignment. 

Cited  in  footnote  to  Barbour  y.  National  Exchange  Bank,  20  L.  R.  A.  192, 
which  holds  judgment  in  favor  of  receiver  against  bank  for  penalty  for  usury  sub- 
ject to  set-off  of  subsequent  judgments  for  bank. 

Cited  in  notes  (23  L.  R.  A.  315)  on  right  to  set  off  insolvent's  obligation  on 
claim  in  hands  of  his  receiver  or  assignee  or  trustee  for  creditors;  (55  L.  R.  A. 
57 )  on  set-off  in  bankruptcy  cases. 

Distinguished  in  Re  Hatch,  155  N.  Y.  405,  40  L.  R.  A.  665,  50  N.  E.  49,  Revers- 
ing 22  App.  Div.  19,  47  N.  Y.  Supp.  850,  holding  claim  accruing  in  favor  of  as- 
signee for  creditors  on  contract  with  assignor  subject  to  set-off  against  claim  due 
from  assignor  before  assignment;  Groff  v.  Bliss,  19  Misc.  15,  42  N.  Y.  Supp.  843, 
Reversing  18  Misc.  381,  41  N.  Y.  Supp.  1117,  sustaining  right  of  defendant  in 
action  by  assignee  for  creditors  for  goods  sold,  to  set  off  note  given  to  assignor 
l)efore  assignment,  due  after  assignment  and  paid  at  maturity. 
L.  R.  A.  Au.— Vol.  III.- 
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-— '  Of  or  airalnst  bank  depoHit. 

Approved  in  Mechanics'  Bank  v.  Stone,  115  Mich.  651,  74  N.  W.  204,  denying 
right  of  bank  to  set  off  unmatured  debt  due  it,  against  deposit  of  insoh-ent 
debtor;  Kling  v.  Irving  Nat.  Bank,  21  App.  Div.  376,  47  N.  Y.  Supp.  528,  deny- 
ing bank's  right  to  set  off  unmatured  obligation  of  insolvent  debtor  against  bal- 
ance of  deposit;  Taylor  v.  Weir,  63  111.  App.  84,  denying  right  to  set  off  unma- 
tured certificate  of  deposit  in  action  by  assignee  of  banker  giving  certificate; 
Jaeger  v.  Bowery  Bank,  8  Misc.  151,  29  N.  Y.  Supp.  303,  denying  bank's  risrht  to 
set  off  note  maturing  after  depositor's  death,  in  action  by  executor  for  deposit. 

Cited  in  Colton  v.  Drovers'  Perpetual  Bldg.  &  L.  Asso.  90  Md.  93,  46  L.  R.  A. 
392,  footnote  p.  388,  78  Am.  St.  Rep.  431,  45  Atl.  23,  sustaining  right  to  set  off, 
without  demand,  deposit  in  insolvent  bank  against  note  maturing  after  receiver 
appointed;  Clute  v.  Warner,  8  App.  Div.  41,  40  N.  Y.  Supp.  392,  authorizing  set- 
off of  deposit  against  note  from  depositor  to  bank,  not  due  at  time  receiver  ap- 
pointed for  bank;  Stadler  v.  First  Nat.  Bank,  22  Mont.  215,  74  Am.  St.  Rep.  582, 
56  Pac.  Ill,  denying  right  to  set  off  unmatured  certificates  of  deposit  against 
note  not  yet  due  at  time  of  its  assignment  by  insolvent  bank:  Johnston  v. 
Humphrey,  91  Wis.  80,  51  Am.  St.  Rep.  873,  64  N.  W.  317,  sustaining  right  to 
set  off  against  assignee  of  bank,  certificates  of  deposit,  purchased  in  good  faith 
after  bank  closed  its  doors,  but  before  assignment  made ;  Ewart  v.  Bank  of  Monroe, 
70  Hun,  95,  23  N.  Y.  Supp.  1124,  sustaining  right  of  owner  of  money  deposited 
by  commission  merchant,  to  deposit,  as  against  bank  which  held  unmatured  note 
against  depositor,  and  did  not  rely^on  deposits. 

Cited  in  footnote  to  Yardley  v.  Clothier,  17  L.  R.  A.  462,  which  authorizes  set- 
off of  deposit  in  insolvent  bank  against  depositor's  liability. 

Distinguished  in  Smith  v.  Eighth  Ward  Bank,  31  App.  Div.  10,  52  N.  Y.  Supp. 
290,  holding  bank's  lien  on  note  deposited  for  collection  limited,  as  against  re- 
ceiver of  depositor,  to  indebtedness  due  to  bank  at  time  of  receiver's  appointment: 
Jones  V.  Piening,  85  Wis.  267,  55  N.  W.  413,  sustaining  right  to  set  off  deposit  in 
action  by  assignee  of  bank  against  notes  of  depositor  not  due  at  time  of  assign- 
ment. 

Disapproved  in  St.  Paul  &  M.  Trust  Co.  v.  Leek,  57  Minn.  92,  47  Am.  St.  Rep. 
576,  58  N.  W.  826,  sustaining  right  of  defendant  in  action  by  assignee  of  bank  on 
note  maturing  after  assignment,  to  set  off  certificate  of  deposit  given  by  bank, 
subsequently  maturing. 

-—  Asalnst  legracy. 

Cited  in  Re  Peaslee,  81  Hun,  599,  30  N.  Y.  Supp.  1028,  denying  right  of  execu- 
tors to  set  off,  against  absolute  legacy,  contingent  claims  against  legatee. 

17  L.  R.  A.  462,  YARDLEY  v.  CLOTHIER,  2  C.  C.  A.  349,  3  U.  S.  App.  207, 

51  Fed.  506. 
Set-olf  In  case  of  Insolvency. 

Cited  in  note  (17  L.  R.  A.  457)  on  effect  of  immaturity  of  claim  at  time  in- 
solvency occurs,  on  right  of  set-off. 

-^  Of  or  agralnst  bank  deposit. 

Cited  in  Hatch  v.  Johnson  Loan  &  T.  Co.  79  Fed.  836,  holding  that  national 
bank  receiver  holds  its  notes  subject  to  same  defenses  that  applied  to  bank; 
Mercer  v.   Dyer,   15  Mont.   321,  39  Pac.   314,  sustaining  right  of  debtor  of  in- 
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Bolvent  national  bank  to  set  oflf  claim  against  bank,  even  though  unmatured  at 
time  of  bank's  insolvency;  Colton  v.  Drovers'  Perpetual  Bldg.  &  L.  Asso.  90 
Md.  93,  46  L.  R.  A.  392,  78  Am.  St.  Rep.  431,  45  Atl.  23,  sustaining  right  to 
Bet  off,  without  demand,  deposit  in  insolvent  bank  against  note  maturing  after 
receiver  appointed;  Templeman  v,  Hutchings,  24  Tex.  Civ.  App.  3,  57  S.  W. 
868,  sustaining  right  of  bank  to  set  off,  against  amount  credited  to  insolvent 
as  deposit,  notes  of  insolvent  for  amount  of  which  credit  was  given;  Stadler  v. 
First  Nat.  Bank,  22  Mont.  215,  74  Am.  St.  Rep.  582,  66  Pac.  Ill,  sustaining 
right  to  set  off  matured  deposit  in  insolvent  bank  against  note  not  yet  due  at 
time  of  its  assignment  by  bank;  Philler  v.  Yardley,  25  L.  R.  A.  832,  10  C.  C. 
A.  568,  17  U.  S.  App.  647,  62  Fed.  651,  holding  appropriation  by  clearing  house 
after  closing  of  national  bank,  of  money  paid  in  by  other  banks  and  left  with 
clearing  house  as  security  for  balance  from  insolvent  bank,  not  unlawful  pref- 
erence; Fry  V,  Houston,  6  Tex.  Civ.  App.  712,  26  S.  W.  284,  sustaining  right 
of  purchaser  of  land  to  require  vendor's  assignee  for  creditors  to  release  vendor's 
lien  on  tendering  balance  of  purchase  price  less  amount  of  purchaser's  deposit 
in  vendor  bank  at  time  of  assignment;  Davis  v.  Industrial  Mfg.  Co.  114  N.  C. 
331,  23  L.  R.  A.  324,  19  S.  E.  371,  requiring  receiver  of  bank  to  deduct  from 
amount  due  creditor,  all  debts,  whether  mature  or  not,  due  from  him  either 
as  principal  or  surety;  Thompson  v.  Union  Trust  Co.  130  Mich.  513,  97  Am.  St. 
B*ep.  494,  90  N.  \V.  294,  upholding  depositor's  right  to  set  off  credit  on  books, 
when  bank  becomes  insolvent,  against  unmatured  notes. 

Cited  in  footnote  to  Armstrong  v.  Warner,  17  L.  R.  A.  466,  which  holds  ac- 
ceptor of  draft  discounted  by  bank  before  insolvency  entitled  to  set  off  money 
due  drawer  on  deposit  account. 

17  L.  R.  A.  466,  ARMSTRONG  v.  WARNER,  49  Ohio  St.  376,  31  N.  E.  877 
RlKht  WM  to  set-off. 

Followed  without  discussion  in  Gormly  v.  Thomas,  65  Ohio  St.  654,  48  N.  E. 
1113. 

Cited  in  Ellis's  Account,  5  Ohio  N.  P.  209,  5  Ohio  S.  &  C.  P.  Dec.  332,  sus- 
taining right  of  personal  representative  to  retain  from  share  of  heir  or  legatee 
amount  of  indebtedness  due  from  him  to  estate. 

Cited  in  notes  (17  L.  R.  A.  457)  on  effect  of  immaturity  of  claim  at  time 
insolvency  occurs,  on  right  of  set-off;  (23  L.  R.  A.  314)  on  right  to  set  off  in- 
solvent's obligation  on  claim  in  hitnds  of  his  receiver  or  assignee  or  trustee  for 
creditors. 

Distinguished  in  Mellen  v.  Harvey,  6  Ohio  S.  &  C.  P.  Dec.  15,  29  Ohio  L.  J. 
191,  holding  demurrable,  plea  of  alleged  balance  on  mutual  account  in  absence 
of  averment  that  the  parties  could  strike  their  own  balance  on  demand. 

— —  Of  or  avainat  bank  deposit. 

Approved  in  German  American  Sav.  Bank  Co.  v.  Grossman,  15  Ohio  C.  C.  380, 
8  Ohio  C.  D.  683,  sustaining  bank's  right  to  apply  deposit  of  insolvent  depositor 
against  unmatured  debt;  Felton  v.  German  Nat.  Bank,  6  Ohio  N.  P.  137,  9  Ohio 
S.  &  C.  P.  Dec.  231,  sustaining  equitable  right  of  bank  discounting  note  on  faith 
of  indorser's  representations  as  to  his  solvency,  to  set  off  amount  of  his  deposit 
as  against  his  receivers. 

Cited  in  Colton  v.  Drovers'  Perpetual  Bldg.  &  L.  Asso.  90  Md.  93,  46  L.  R.  A. 
392,  78  Am.  St.  Rep.  431,  46  Atl.  23,  sustaining  right  to  set  off,  without  demand, 
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deposit  in  insolvent  bank  against  note  maturing  after  receiver  appointed ;  Park 
Nat.  Bank  v.  Niblack,  67  lil.  App.  584,  denying  right  of  holder  of  check  to  re- 
cover on  same  from  bank,  where  bank  fails  before  it  is  presented  and  drawer 
owes  bank  more  than  amount  of  his  deposit;  Neely  v.  Grayson  County  Nat 
Bank,  25  Tex.  Civ.  App.  616,  61  S.  W.  550,  sustaining  bank's  right,  when  gar- 
nished by  creditors  of  insolvent  depositor,  to  set  off  deposit  against  unmatured 
notes. 

Cited  in  footnote  to  Yardley  v.  Clothier,  17  L.  R.  A.  462,  which  authorizes 
set-off  of  deposit  in  insolvent  bank  against  depositor's  liability. 

Distinguished  in  Davis  v.  Knipp,  92  Hun,  300,  36  N.  Y.  Supp.  705,  denying 
right  of  defendant  in  action  by  receiver  of  national  bank  to  set  off  claim  against 
bank,  purchased  after  it  had  suspended  business. 

17  L.  R.  A.  470,  STATE  v.  RANDOLPH,  23  Or.  74,  37  Am.  St.  Rep.  655,  31  Pac. 

201. 
Bqnal  protection  and  prlvllev^s  to  physicians,  etc. 

Approved  in  Com.  v.  Finn,  11  Pa.  Super.  Ct.  626,  and  Com.  v.  Wilson,  19  Pa. 
Co.  Ct.  525,  6  Pa.  Dist.  R.  630,  sustaining  act  exempting  from  its  regulations 
of  medicine  and  'surgery,  medical  officers  of  Army  and  Navy,  members  of  ho-'- 
pital  staffs,  etc.;  State  v.  Bair,  112  Iowa,  467,  51  L.  R.  A.  777,  footnote  p.  77t5, 
84  N.  W.  532,  sustaining  statute  requiring  examination  before  state  board  of 
examiners,  practise  for  five  years,  or  certificate  from  medical  school,  before 
practising  medicine;  State  v.  Call,  121  N.  C.  648,  28  S.  E.  517,  sustaining  stat- 
ute exempting  from  requirement  of  examination  and  certificates,  physician;: 
already  practising  in  state  when  act  passed. 

Cited  in  footnotes  to  Noel  v.  People,  62  L.  R.  A.  287,  which  holds  void,  act 
giving  exclusive  privilege  to  sell  patent  medicines  to  registered  pharmacists: 
State  ew  rel.  Kellogg  v.  Currans,  56  L.  R.  A.  253,  which  sustains  requirement  of 
examination  of  graduate  of  foreign  medical  college  not  required  of  graduates  of 
college  in  state. 

Police  poorer  as  to  pbyslclans,  etc. 

Approved  in  Com.  v.  Wilson,  19  Pa.  Co.  Ct.  523,  6  Pa.  Dist.  R.  629,  sustain- 
ing power  of  legislature  to  regulate  practice  of  medicine  and  surgery,  and  pre- 
scribe qualifications  of  practitioners;  Com.  v.  Gibson,  21  Pa.  Co.  Ct.  239,  7  Pa. 
Dist.  R.  390,  sustaining  power  of  legislature,  to  prescribe  reasonable  conditions 
on  which  dentists  may  practise  profession;  State  ex  rel.  Burroughs  v.  Webster, 
150  Ind.  617,  41  L.  R.  A.  217,  50  N.  E.  750,  and  Kenedy  v.  Schultz,  6  Tex.  Civ, 
App.  462,  25  S.  W.  667,  sustaining  statute  requiring  all  physicians  to  obtain  new 
license,  and  authorizing  examination  of  fitness  of  applicant. 

17  L.  R.  A.  474,  WESTERN  R,  CO.  v.  ALABAMA  G.  T.  R.  CO.  96  Ala.  272,  11 

So.  483. 
Oi^nershlp  of  fee  of  lilKlii^ay. 

Cited  in  Southern  Bell  Teleph.  Co.  v.  Francis,  109  Ala.  227,  31  L.  R.  A.  194, 
55  Am.  St.  Rep.  930,  19  So.  1,  holding  that  abutting  owner  owns  fee  to  center 
of  street,  subject  to  public  easement. 

Extent  of  easement  In  hlffbi^ay  acquired  by  nser. 

Cited  in  Bayard  v.  Standard  Oil  Co.  38  Or.  446,  63  Pac.  614,  holding  highway 
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acquired  by  adverse  user  by  public  not  necessarily  confined  to  beaten  track;  Dis- 
trict of  Columbia  v.  Robinson,  14  App.  D.  C.  538,  holding  that  easement  in 
highway,  acquired  by  long  user,  cannot  be  broader  than  actual  use. 

Dedication  of  streets. 

Cited  in  Roberts  v.  Mathews,  137  Ala.  628,  97  Am.  St.  Rep.  56,  34  So.  624, 
lidding  streets  dedicated  by  sale  of  lots  according  to  plat. 

^Wbat  conatltntea  additional  servltade. 

Cited  in  Birmingham  Traction  Co.  v.  Birmingham  R.  &  Electric  Co.  119  Ala. 
141,  43  L.  R.  A.  235,  footnote  p.  233,  24  So.  502,  holding  electric-motor  railway 
not  additional  servitude  on  highway. 

Cited  in  footnotes  to  Jones  v.  Erie  &  W.  Vallev  R.  Co.  17  L.  R.  A.  758,  which 
holds  railroad  bridge  constructed  diagonally  across  street  intersection,  addi- 
tional burden;  Willamette  Iron  Works  v.  Oregon  R.  &  Nav.  Co.  29  L.  R.  A.  88, 
which  holds  approach  to  toll  bridge  in  middle  of  street,  additional  burden;  Brad- 
ley v.  Pharr,  19  L.  R.  A.  647,  which  holds  private  railroad  on  public  road,  ad- 
ditional servitude;  Jaynes  v.  Omaha  Street  R.  Co.  39  L.  R.  A.  751,  which  holds 
trolley  railway,  additional  burden  on  street;  Chicago  &  N.  W.  R.  Co.  v.  Mil- 
waukee, R.  &  K.  Electric  R.  Co.  37  L.  R.  A.  856,  which  holds  electric,  railway 
in  village  street,  additional  servitude;  Pennsylvania  R.  Co.  v.  Montgomery 
County  Pass.  R.  Co.  27  L.  R.  A.  766,  which  holds  additional  servitude  imposed 
by  electric  railway;  Zehren  v.  Milwaukee  Electric  R.  &  Light  Co.  41  L.  R.  A. 
575,  which  holds  electric  passenger  railroad  on  county  highway,  additional  bur- 
den; State  ew  rel.  Roebling  v.  Trenton  Pass.  R.  Co.  33  L.  R.  A.  129,  which  holds 
substitution  of  trolley  system  for  horses  not  additional  burden;  La  Crosse  City 
R.  Co.  V.  Higbee,  51  L.  R.  A.  923,  which  holds  electric  street  railroad  poles  in 
city  street  not  additional  burden;  Reid  v.  Norfolk  City  R.  Co.  36  L.  R.  A.  274, 
which  holds  conversion  of  single-track  horse  railway  into  double-track  electric 
railway  not  additional  lervitude;  Montgomery  v.  Santa  Ana  &  W.  R.  Co.  25 
L.  R.  A.  654,  which  holds  railroad  on  street  not  additional  burden;  Henery  Gaus 
&  Sons  Mfg.  Co.  V.  St.  Louis,  K.  &  N.  W.  R.  Co.  18  L.  R.  A.  339,  which  holds 
operation  of  steam  railroad  on  street  not  additional  servitude;  Coburn  v.  New 
Teleph.  Co.  52  L.  R.  A.  671,  which  holds  occupation  of  sidewalk  with  trench  and 
pipes  for  conduit  for  telephone  wires  not  additional  burden;  Huddleston  v. 
Eugene,  43  L.  R.  A.  444,  which  holds  change  of  county  road  to  city  street  not 
additional  servitude;  Snyder  v.  Ft.  Madison  Street  R.  Co.  41  L.  R.  A.  345,  which 
holds  electric  railway  poles  not  ground  of  complaint  to  abutter. 

Injnnctlon  aaralnst  exercise  of  poi^er  of  eminent  domain. 

Cited  in  Mobile  &  M.  R.  Co.  v.  Alabama  Midland  R.  Co.  116  Ala.  60,  23  So. 
67,  denying  abutter's  right  to  injunction  against  railroad  occupying  street,  where 
damage  Lo  abutter  inconsiderable  compared  to  that  of  railroad  company  from 
granting  of  injunction. 

Cited  in  footnote  to  Block  v.  Salt  Lake  Rapid  Transit  Co.  24  L.  R.  A.  610, 
which  authorizes  injunction  against  laying  additional  street  car  track,  unneces- 
sarily interfering  with  travel. 

Modified  in  Birmingham  Traction  Co.  v.  Birmingham  R.  &  Electric  Co.  119 
Ala.  136,  24  So.  368,  sustaining  right  to  enjoin  exercise  of  power  of  eminent 
domain  against  one  whose  title  is  admitted  or  clear,  until  compensation  is  made. 
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Rlgrbt  to  compeniiatloii  for  property  taken. 

Cited  in  footnote  to  Freiday  v.  Sioux  City  Rapid  Transit  Co.  26  L.  R.  A.  246, 
which  holds  elevated  railroad  a  "railway"  within  rule  as  to  compensation. 

Cited  in  note  (29  L.  R.  A.  486)  on  right  of  railroad  company  to  compensa- 
tion for  laying  street  railway  across  railroad  track  on  street  crossing. 

17  L.  R.  A.  484,  ARMSTRONG  v.  STATE,  30  Fla.  170,  11  So.  618. 
Safflclency  of  proof  of  Inumlty. 

Cited  in  note  ( 39  L.  R.  A.,  743,  745 )  on  measure  of  proof  of  insanity  in  crim- 
inal cases. 

Opinion  evidence  as  to  Insanity. 

Cited  in  People  v.  Casey,  124  Mich.  282,  82  N.  W.  883,  sustaining  right  of  any 
persons  acquainted  with  accused,  and  with  facts  and  circumstances  tending  lo 
show  his  insanity,  to  express  opinion  thereto. 

Cited  in  note  (38  L.  R.  A.  721,  745)  on  nonexpert  opinions  as  to  sanity  or 
insanity. 

Presumption  and  burden  of  proof  as  to  Insanity. 

Cited  ^n  Brown  v.  State,  40  Fla.  466,  25  So.  63,  holding  that  sanity  of  prisoner 
is  presumed. 

Cited  in  note  (36  L.  R.  A.  729,  730)  on  presumption  and  burden  of  proof  as 
to  sanity. 

Presumption  of  continuance  of  Insanity* 

Cited  in  note  (35  L.  R.  A.  117,  118)  on  presumption  of  continuance  of  insan- 
ity. 

17  L.  R.  A.  494,  PRENTIS  v.  BATES,  93  Mich.  234,  53  N.  W.  153. 
Brror  In  opening  remarks  of  counsel. 

Followed  in  Talmage  v.  Smith,  101  Mich.  374,  45  Am.  St.  Rep.  414,  59  N.  W. 
656,  holding  reference  by  counsel,  in  opening,  to  submission  of  matter  to  arbi- 
tration and  agreement  as  to  compensation,  not  reversible  error,  where  jury  spe- 
cially cautioned,  and  issues  clearly  defined. 

Approved  in  McFalls  v.  State,  66  Ark.  21,  48  S.  W.  492,  holding  court  not 
required  of  its  own  motion  to  instruct  jury  to  disregard  statement  in  opening 
remarks  of  prosecuting  attorney,  that  the  evidence  would  show  certain  things. 

Competency  of  evidence  as  to  capacity  and  undue  Influence. 

Reaffirmed  in  Lamb  v.  Lippincott,  115  Mich.  617,  73  N.  W.  887,  requiring 
witness  to  testify  to  something  tending  to  show  insanity  before  expressing  opin- 
ion that  testator  was  insane. 

Followed  in  Walts  v.  Walts,  127  Mich.  611,  86  N.  W.  1030,  holding  opinion 
evidence  as  to  competency  of  testator  admissible. 

Approved  in  Re  Stebbins,  94  Mich.  310,  34  Am.  St.  Rep.  345,  54  N.  W.  159, 
holding  testator's  relation  to  object  of  bounty,  and  his  intelligence,  mental  and 
physical  condition,  and  circumstances  attending  execution  of  will,  proper  for 
consideration  of  jury;  Haines  v.  Hayden,  95  Mich.  350,  35  Am.  St.  Rep.  566,  54 
N.  W.  911,  holding  evidence  of  svibsequent  declarations  of  testator  admissible 
to  show  undue  influence  by  beneficiary  in  procuring  execution  of  will;  O'Connor 
V.  Madison,  98  Mich.  189,  57  N.  W.  105,  holding  opinion  as  to  testamentary  in- 
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capacity  admissible  only  when  witness  has  testified  to  circumstances  on  which 
opinion  is  based;  Sullivan  v.  Foley,  112  Mich.  2,  70  N.  W.  322,  sustaining  right 
to  give  opinion  as  to  testamentary  capacity  where  witnesses  give  reason  for 
opinion,  and  detail  facts  and  circumstances  observed  by  them,  authorizing  same; 
People  V.  Casey,  124  Mich.  283,  82  N.  W.  883,  authorizing  witnesses  testifying 
to  acquaintance  with  accused  and  to  unusual  actions  tending  to  show  insanity, 
to  express  opinion  that  accused  was  insane. 

Cited  in  Rennud  v.  Pageot,  102  Mich.  570,  61  X.  W.  3,  holding  evidence  tend- 
ing merely  to  show  testator's  irritability  inadmissible  on  question  of  testamen- 
tary incompetency;  Buys  v.  Buys,  99  Mich.  356,  58  N.  W.  331,  holding  witness 
testifying  to  conversations  with  testatrix  more  than  six  years  before  execution 
of  wull,  relating  to  matters  not  inconsistent  with  mental  capacity,  incompetent 
to  express  opinion  as  to  testamentary  incapacity. 

Cited  in  notes  (39  L.  R.  A.  314,  319)  on  expert  opinions  as  to  sanity  or  in- 
sanity; (36  L.  R.  A.  70)  on  right  of  witness  to  give  opinions  on  exact  issue  to 
be  tried,  as  to  sanity  or  mental  capacity. 

Burden  of  proof  as  to  mental  capacity. 

Approved  in  Sheehan  v.  Kearney  (Miss.)  35  L.  R.  A.  106  21  So.  41,  holding 
burden  of  proving  undue  influence  and  testamentary  capacity  on  proponents  of 
will. 

Cited  in  footnotes  to  Re  Barber,  22  L.  R.  A.  90,  which  requires  contestant's 
testimony  as  to  testator's  insanity  to  overcome  proponent's  evidence  of  sanity. 

Cited  in  note  (36  L.  R.  A.  733,  735)  on  presumption  and  burden  of  proof  as 
to  sanity. 

•^  To  ■ho'vr  absence  of  nndne  influence. 

Cited  in  Marshall  v.  Hanby,  115  Iowa,  323,  88  N.  W.  801,  holding  proof  that 
testatrix  was  deaf,  defective  of  eyesight,  and  crippled,  does  not  cast  upon  sole 
legatee  burden  of  showing  absence  of  undue  influence. 
Q,aestlons  for  Jnry. 

Cited  in  Weidman  v.  Symes,  116  Mich.  620,  74  N.  W.  1008.  requiring  submis- 
sion to  jury  of  question  whether  note  was  altered,  when  evidence  is  conflicting. 

17  L.  R,  A.  509,  TURNER  v.  CONKEY,  132  Ind.  248,  32  Am.  St.  Rep.  251,  31 

N.  E.  777. 
Collateral  attack  on  Jadmn^at. 

Cited  in  Fitch  v.  Byall,  149  Ind.  558,  49  N.  E.  455,  holding  justice's  judgment 
against  resident  of  townshiu  in  which  suit  is  brought  not  subject  to  collateral 
attack,  where  facts  onferring  jurisdiction  appear  affirmatively  on  record;  Jones 
V.  Cullen,  142  Ind.  343,  40  N.  E.  124,  holding  order  of  county  commissioners 
granting  aid  to  railroad  company  by  townships  not  subject  to  collateral  attack 
for  irregularity  of  meeting  at  which  order  was  given;  Hiatt  v.  Darlington,  152 
Ind.  578,  53  N.  E.  825,  denying  right  of  persons  served  with  notice,  to  collaterally 
attack  order  annexing  territory  to  town  because  of  irregularity  in  election  or 
qualification  of  town  trustees. 

— »  On  habeas  corpus. 

Approved  in  Ex  parte  Lennon,  12  C.  0.  A.  136.  22  U.  S.  App.  561,  64  Fed. 
322,  denying  right  to  attack  on  habeas  corpus  validity  of  judgment  or  truth  of 
facts  found,  if  court  had  jurisdiction  of  subject-matter  and  person;  Winslow  v. 
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Green,  155  Ind.  369,  58  N.  E.  259,  denying  right  to  release  by  habeas  corpus 
on  ground  that  person  tried  and  convicted  in  superior  court  was  not  arraigned 
and  did  not  plead  in  such  court;  Peters  v.  Koep^,  156  Ind.  39,  59  N.  £.  33, 
holding  subsequent  proceedings  not  rendered  void  oy  refusal  of  justice  or  other 
court  to  grant  change  of  venue  on  proper  affidavit;  Peters  v.  Koepke,  156  Ind. 
40:  59  N.  B.  33,  holding  return  on  habeas  corpus  showing  jurisdiction  of  sub- 
ject-matter and  defendant's  person,  filing  of  affidavit  charging  him  with  mis- 
demeanor, plea  of  guilty,  hearing  of  evidence,  rendition  of  judgment  and  issu- 
ance of  mittimus  on  same,  sufficient;  Children's  Guardians  v.  Shutter,  139  IntL 
274,  31  L.  R.  A.  742,  34  N.  £.  665,  holding  that  errors  and  irregularities  in  pro- 
ceeding for  custody  of  infant  by  board  of  children's  guardians  will  not  be  in- 
quired into  on  habeas  corpus;  Lee  v.  McClelland,  157  Ind.  89,  60  N.  E.  692, 
holding  action  to  recover  custody  of  minor  son  committed  to  reform  school  not 
maintainable  unless  order  of  commitment  absolutely  void;  Cruthers  v.  Bray, 
159  Ind.  687,  65  N.  E.  517,  holding  judgment  of  commitment  by  justice  of  the 
peace  not  subject  to  collateral  attack. 

Jurisdiction   of  court. 

Cited  in  Scudder  v.  Jones,  134  Ind.  552,  32  N.  E.  221,  sustaining  jurisdiction 
of  circuit  court  over  subject-matter  of  proceedings  for  construction  of  ditch. 

17  L.  R.  A.  611,  HUBBARD  v.  GREELEY,  84  Me.  340,  24  Atl.  799. 
DellTcry  of  -written  instrnment. 

Approved  in  Day  v.  Lacasse,  85  Me.  244,  27  Atl.  124,  holding  that  deed  cannot 
be  delivered  in  escrow  to  agent  or  attorney  of  grantee. 

Cited  in  footnotes  to  Carter  v.  Moulton,  20  L.  R.  A.  309,  which  holds  delivery 
of  note  to  one  joint  maker  not  an  escrow;  Martin  v.  Flaharty,  19  L.  R.  A.  243, 
which   holds  manual  delivery  of  deed  not  essential. 

Distinguished  in  Nichols  v.  Rosenfeld,  181  Mass.  527,  63  N.  E.  1063,  holding 
delivery  of  note  and  mortgage  not  made  until  day  fixed  therefor,  although  mort- 
gagee's attorney  had  possession  of  them  day  before  for  purpose  of  passing  them. 

Construction  of  deed. 

Cited  in  footnote  to  Davenport  v.  Gwilliams,  22  L.  R.  A.  244,  holding  general 
language  of  deed  not  limited  by  recital  of  intent  to  pass  wife's  interest. 

17  L.  R.  A.  514,  HATHAWAY  v.  ORIENT  INS.  CO.  134  N.  Y.  409,  32  N.  E.  40. 
Settlement  witli  one  of  several  Joint  creditors. 

Approved  in  Lansing  v.  Bliss,  86  Hun,  206,  33  N.  Y.  Supp.  310,  holding  that 
settlement  with  one  of  two  or  more  creditors  imder  joint  contract  for  part  of 
claim  does  not  discharge  from  liability  to  others. 

IVho  may  sne  on  policy. 

Approved  in  Traders'  Ins.  Co.  v.  Pacaud,  150  111.  251,  41  Am.  St.  Rep.  355^ 
37  N.  E.  400,  Affirming  51  111.  App.  255,  holding  one  making  contract  for  in- 
surance, paying  premium,  and  to  whom  loss  is  payable,  entitled  to  sue  on  policy, 
though  insurance  taken  in  name  of  another. 

Cited  in  Kent  v.  ^Etna  Ins.  Co.  84  App.  Div.  431,  82  N.  Y.  Supp.  817,  hold- 
ing mortgagee  under  policy  payable  "as  interest  may  appear"  not  necessai]^ 
party  plaintiff  when  mortgage  did  not  cover  all  property  insured. 
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Rlorhts  of  mortirmaree  or  aaalffnee  of  policy. 

Approved  in  Algase  v.  Hors^  Owners'  Mut.  Indemnity  Abso.  77  Hun,  477,  29 
N.  Y.  Supp.  101,  holding  tha%  settlement  between  owner  of  horse  and  railroad 
killing  same  does  not  prevent  recovery  on  policy  on  horse  by  assignee  of  policy^ 

Cited  in  Brown  v.  Commercial  F.  Ins.  Co.  21  App.  D.  C.  342,  holding  that  de- 
livery of  policy  to  trustee  under  trust  deed,  indorsed  by  company  as  of  date- 
before  fire,  "loss  payable  to  trustee  as  interest  may  appear,"  constitutes  trustee 
assignee  of  policy. 

Cited  in  notes  (25  L.  R.  A.  307)  on  rights  of  mortgagee  to  benefit  of  insur- 
ance taken  in  mortgagor's  name;  (18  L.  R.  A.  137)  on  effect  on  assignee  of  in- 
surance policy  of  acts  of  forfeiture  by  assignor;  (19  L.  R,  A.  321)  on  effect  of 
settlement  between  insurer  and  mortgagor  on  rights  of  mortgagee,  to  whom  loss 
is  made  payable  as  his  interest  may  appear. 

Distinguished  in  Agricultural  Ins.  Co.  v.  Hamilton,  82  Md.  97,  30  L.  R.  A. 
636,  51  Am.  St.  Rep.  457,  33  All.  429,  holding  policy  avoided  as  to  mortgagees 
as  well  as  to  others,  by  breach  of  condition  that  insured  shall  cox\tinue  to  oc- 
cupy premises. 

RlarhtSy   In  policy^  of  fraudulent  transferee. 

Cited  in  Nichols  v.  Nichols,  40  Misc.  12,  81  N.  Y.  Supp.  156,  holding  trans- 
feree under  alleged  fraudulent  transfer  of  farm  entitled  to  proceeds  of  policy 
before  assignee  of  judgment,  who  failed  to  proceed  against  assets  of  transferer. 

17  L.  R.  A.  516,  NEW  YORK  C.  &  H.  R.  R.  CO.  v.  ALDRIDGE,  135  N.  Y.  83,  32^ 

N.  E.  50. 

Followed  without  discussion  in  Saunders  v.  New  York  C.  &  H.  R.  R.  Co.  i35> 
N.  Y.  613,  32  N.  E.  54. 

Rfflflits  of  railroad  company  In  land  acqnired. 

Cited  in  People  v.  Adirondack  R.  Co.  160  N.  Y.  247,  54  N.  E.  689,  Reversing- 
on  other  grounds,  39  App.  Div.  .53,  56  N.  Y.  Supp.  869,  holding  state  not  re- 
quired to  pay  for  naked  railroad  route  on  paper  only,  when  land  needed  for 
great  public  purpose;  Chicago,  B.  &  Q.  R.  Co.  v.  Chicago,  149  111.  461,  37  N.  E^ 
78,  holding  salable  value  of  land  conveyed  to  railroad  not  considered  in  deter- 
mining damages  from  condemnation  for  highway,  as  it  can  be  used  by  the  com- 
pany for  railroad  purposes  orJy;  Chicago  &  N.  W.  R.  Co.  v.  Cicero,  157  111.  54,. 
41  N.  E.  640,  holding  to  same  effect. 

— -  Ijand  nnder  or  borderlnar  on  -vrater. 

Approved  in  Archibald  v.  New  York  C.  &  H.  R.  R.  Co.  157  N.  Y.  580,  52^ 
N.  E.  567,  Affirming  1  App.  Div.  253,  37  N.  Y.  Supp.  336,-  holding  that  title 
to  land  under  water  passes  by  grant  from  state  to  owner  of  adjoining  upland, 
though  railroad  company  has  taken  possession  and  filled  up  same;  Hedges  v. 
West  Shore  R.  Co.  80  Hun,  312,  30  N.  Y.  Supp.  92,  holding  that  conveyance  to- 
railroad  of  strip  of  land  along  water  front  for  track  does  not  deprive  grantor 
of  character  of  riparian  owner  or  give  company  that  character. 

Cited  in  footnote  to  Illinois  C.  R.  Co.  v.  Chicago,  53  L.  R.  A.  408,  which  denies 
state's  power  to  grant  land  under  Lake  Michigan  for  private  use  of  railroad 
company. 

Distinguished  in  Saunders  v.  New  York  C.  &  H.  R.  R.  Co.  144  N.  Y.  84,  26- 
L.  R.  A.  382,  43  Am.  St.  Rep.  729,  38  I^.  E.  992,  Modifying  71  Hun,  163,  24  N. 
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Y.  Supp.  659,  WTiich  Affirms  71  Hun,  157,  23  N.  Y.  Supp.  927,  denying  recovery 
to  owner  of  upland  for  widening  railroad  bed  by  obtaining  grant  of  additional 
land  under  water;  Chesapeake  &  O.  R.  Co.  v.  Walker,  100  Va.  84,  40  S.  E.  633, 
holding  railroad  company  succeeding  to  rights  of  canal  company  authorized  by 
statute  to  acquire  fee  simple  title  to  low-water  mark  on  river  may  acquire  title 
to  land  by  accretion. 

Disapproved  in  effect  in  Atty.  Gen.  ex  rel.  Askew  v.  Smith,  109  Wis.  541,  85 
N.  W.  512,  holding  grantor  to  railroad  in  fee  simple  of  end  of  lot  bordering 
on  lake,  including  shore,  ceases  to  be  riparian  owner. 

Riparian  rlsbts. 

Cited  in  footnote  to  Webb  v.  Demopolis,  21  L.  R.  A.  62,  which*  holds  riparian 
owner's  title  extends  to  low-water  mark  on  navigable  river. 

Mode  of  asaalllns  patent  to  land;   estoppel. 

Approved  in  Morgan  v.  Turner,  35  Misc.  405,  71  N.  Y.  Supp.  996,  holding  that 
invalidity  of  patent  to  land  cannot  be  established  by  evidence  outside  of  it. 
and  can  be  voided  only  in  direct  action  for  that  purpose;  Ziegele  v.  Richelieu  & 
O,  Nav.  Co.  3  App.  Div.  85,  38  N.  Y.  Supp.  1022,  holding  one  constructing  dock 
on  state  lands  under  license  from  state  estopped  after  assignment  of  his  inter- 
est to  deny  his  power  to  assign  same. 

17  L.  R.  A.  621,  QUILTY  v.  BATTIE,  135  N.  Y.  201,  32  N.  E.  47. 

Lilabllity  of  one  barborln^  doar  for  Injuries  by  It.  ' 

Approved  in  Duval  v.  Barnaby,  75  App.  Div.  157,  77  N.  Y.  Supp.  337,  holding 
one  who  harbors  on  her  premises  a  dog  owned  by  her  child,  with  knowledge  that 
it  is  vicious,  liable  for  injuries  inflicted  by  it;  Austin  v.  Bartlett.  67  App.  Div. 
314,  73  N.  Y.  Supp.  156,  holding  owner  of  premises,  who  harbors  and  permits 
to  be  about  the  premises  a  dog  known  by  him  to  be  vicious,  liable  for  injuries 
inflicted  by  it. 

Cited  in  Laguttuta  v.  Chisolm,  65  App.  Div.'  334,  72  N.  Y.  Supp.  905  (dis- 
senting opinion),  majority  holding  owner  of  premises  not  liable  for  injury  by 
dog  owned  by  occupant  of  premises  and  kept  by  him  for  his  own  purposes  only, 
and  known  by  latter  to  be  vicious. 

Cited  in  note  (23  L.  R.  A.  622,  624)  on  responsibility  of  married  woman  for 
use  and  safety  of  premises  owned  by  her. 

Distinguished  in  Bundschuh  v.  Mayer,  81  Hun,  113,  30  N.  Y.  Supp.  622,  hold- 
ing husband,  not  wife,  liable  as  keeper  and  harborer  of  his  dogs,  although  she 
owns  the  premises  on  which  family  resides. 

Liability  of  o^vner  for  Injuries  by  doar* 

Cited  in  Hahnke  v.  Friederich,  140  N.  Y.  227,  35  N.  E.  487,  holding  owner's 
knowledge  that  dog  had  bitten  at  least  one  person  during  month  he  had  owned 
him  makes  knowledge  of  vicious  propensities  question  for  jury;  Strubing  v. 
Mahar,  46  App.  Div.  414,  61  N.  Y.  Supp.  799,  holding  husband  not  liable  for 
wife's  wrongful  at^t  in  setting  his  dog  upon  child. 

Cited  in  footnotes  to  Martinez  v.  Bernhard,  55  L.  R.  A.  671,  which  denies  lia- 
bility for  bite  by  dog  not  known  to  bite  before;  Crowley  v.  Groonell,  5^  L.  R,  A. 
876,  which  holds  owner  liable  for  assault  by  dog,  due  to  known  playful  propen- 
sity. 
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Knoi^ledflre  of  dov's  disposition. 

Cited  in  Leonard  v.  Donoghue,  87  App.  Div.  105,  84  N.  Y.  Supp.  CO,  holding 
charge  that,  if  dog  was  running  at  large  in  highway  when  girl  bitten,  knowledge 
of  its  vicious  disposition  need  not  be  shown,  error. 

17  L.  R.  A.  525,  LASSONE  v.  BOSTON  &  L.  R.  CO.  66  X.  H.  345,  24  Atl.  902. 
Entries  as  evidenee. 

Approved  in  Stevens  v.  Moulton,  68  N.  H.  255,  38  Atl.  732,  holding  produc- 
tion in  evidence  of  account  book  of  deceased  person,  accompanied  by  suppletory 
oath  of  administrator,  not  an  election,  entitling  opposite  party  to  testify  as  to 
facts  in  lifetime  of  deceased;  Roberts  v.  Rice,  69  N.  H.  474,  45  Atl.  237,  holding 
entries  in  policy  register  in  usual  course  of  business  by  insurance  agent,  since 
deceased,  admissible  in  suit  by  third  person  to  show  issuance  of  policies;  Smith 
V.  Hawley,  8  S.  D.  367,  66  N.  W.  942,  holding  entries  in  books  of  one  to  whom 
wheat  shipped  to  be  sold  for  shipper,  made  in  relation  thereto  in  ordinary  course 
of  business,  in  handwriting  of  bookkeeper,  since  deceased,  admissible  as  part  of 
res  gestce;  Meyer  v.  Brown,  130  Mich.  452,  90  N.  W.  285,  hoMing  railroad  books 
containing  entries  of  weights  of  cars,  made  in  usual  course  of  business,  compe- 
tent to  show  weight  of  wood  shipped;  Haas  v.  Chubb,  67  Kan.  790,  74  Pac. 
230,  denying  admissibility  of  press  copies  of  way-bills  in  absence  of  proof  that 
originals  are  lost. 

Cited  in  note  (53  L.  R.  A.  514,  530)  on  use  of  person's  books  of  account  as 
evidence  on  issues  between  other  parties. 

Oral  declarations  as  evidence. 

Applied  in  Mackie  v.  Hey  wood  &  M.  Rattan  Co.  88  111.  App.  123,  holding  evi- 
dence of  verbal  declaration  of  deceased  person  to  employer  day  before  his  death, 
indicating  necessity  of  call  by  him  at  factory  next  day,  competent  in  action  for 
his  death. 

17  L,  R.  A.  530,  ILLINOIS  C.  R.  CO.  v.  CHICAGO,  141  111.  586,  30  N.  E.  1044. 

Followed  without  discussion  in  Chicago  &  N.  W.  R.  Co.  v.  Chicago,  149  111. 
495,  36  N.  E.  1006;  Chicago  &  N.  W.  R.  Co.  v.  Chicago,  149  111.  535,  37  N.  E. 
80;  Chicago  &  A.  R.  Co.  v.  Chicago,  150  111.  597,  37  N.  E.  1029. 

Riflrl&ts  acqnired   In  land  condemned. 

Cited  in  Chicago  Teleph.  Co.  v.  Northwestern  Teleph.  Co.  199  111.  352,  65 
N.  E.  329,  holding  telephone  company  granted  privilege  in  city  streets  not  en- 
titled to  exclusive  privilegf,  but,  as  against  other  company,  entitled  to  protec- 
tion  from  interference  preventing  practical  operation  of   its   lines. 

•^  On  eztendinar  street  over  railroad  property. 

Approved  in  Baltimore  v.  Cowen,  88  Md.  451,  71  Am.  St.  Rep.  433,  41  Atl. 
900,  holding  that  city  acquires  only  joint  right  with  railroad  company  to  use 
land  of  latter  condemned  for  street;  Chicago  &  A.  R.  Co.  v.  Pontiac,  169  111. 
163,  48  N.  E.  485,  holding  that  petition  to  extend  street  across  railroad  need  not 
aver  that  new  use  is  consistent  with  old;  Chicago  &  A.  R.  Co.  v.  Hogan,  105  111. 
App.  141,  holding  railroad  company  not  deprived  of  right  to  lay  additional 
tracks  by  extension  of  street  across  its  right  of  way;  Harris  v.  Chicago,  162 
III.  296,  44  N.  E.  437,  holding  that  judgment  condemning  land  for  street  across 
railroad  track,  on  verdict  in  usual  form,  properly  restricts  interest  acquired  to 
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mere  easemeiit;  Chicago,  B.  &  Q.  R.  Co.  t.  Chicago,  149  111.  459,  37  N.  £.  78, 
holding  value  of  land  not  legitimate  element  of  compensation  to  railroad  com- 
pany on  extending  street  across  track;  Chicago  &  N.  W.  R.  Co.  v.  Cicero,  157 
111.  52,  41  N.  £.  640,  holding  market  value  of  property  taken  not  measure  of 
compensation  on  extending  street  across  railroad  track. 
Po^ver  of  miinlclpal  avthorltles  as  to  Improvements. 

Approved  in  Vane  v.  Evanston,  150  111.  621,  37  N.  E.  901,  holding  decision  of 
municipal  authorities  as  to  utility  of  street  improvement,  and  as  to  whether 
it  shall  be  treated  as  local  in  raising  funds  to  pa^  for  same,  final;  Shannon  v. 
Hinsdale,  180  111.  204,  54  N.  £.  181,  holding  village  authorities  authorized,  in 
providing  for  macadamizing  street,  to  determine  whether  removal  of  old  cul- 
vert and  construction  of  new  should  be  regarded  as  local  improvement,  and 
whether  old  materials  may  be  utilized  in  new  structure. 
Poller  to  extend  street  over  railroad  property. 

Approved  in  Chicago  &  N.  W.  R.  Co.  v.  Morrison,  195  111.  276,  63  N.  E.  96, 
and  Chicago  &  N.  W.  R.  Co.  v.  Chicago,  151  111.  358,  37  N.  E.  842,  holding  ex- 
tension of  streets  across  tracks  and  other  land  of  railroad  companies  by  city 
authorities  expressly  authorized  by  statute;  Illinois  C.  R.  Co.  v.  Chicago,  156 
111.  101,  41  N.  E.  45,  authorizing  extension  of  street  across  railroad  yard;  Terre 
Haute  V.  Evansville  &  T.  H.  R.  Co.  149  Ind.  178,  37  L.  R.  A.  192,  footnote  p. 
189,  46  N.  £.  77,  authorizing  laying  out  streets  across  freight  yard  and  tracks; 
Chicago  &  A.  R.  Co.  v.  Pontiac,  169  111.  161,  48  N.  E.  485,  holding  allegation 
in  condemnation  petition  that  premises  comprise  part  of  "lands,  right  of  way, 
and  tracks"  of  railroad  company,  broad  enough  to  include  railroad  yard. 

Cited  in  footnote  to  Chicago,  M.  &  St.  P.  R.  Co.  v.  Starkweather,  31  L.  IL  A. 
183,  which  sustains  right  to  open  street  across  depot  grounds. 

Distinguished  in  Chicago  &  N.  W.  R.  Co.  v.  Cicero,  154  111.  661,  39  N.  E.  574, 
holding  that  fact  that  property  will  be  rendered  unavailable  for  freight  depot, 
for  which  it  is  peculiarly  adapted,  by  opening  street  across  it  should  be  con- 
sidered  in  determining  amount  of  compensation. 

17  L.  R.  A.  536,  ZIMMERMAN  v.  LEBO,  151  Pa.  345,  24  Atl.  1082. 
Election   under  ^vlll. 

Approved  in  Callahan's  Estate,  5  Lack.  Legal  News,  112,  holding  devisees 
accepting  will  so  far  as  beneficial  estopped  to  dispute  remainder;  Re  Rafferty, 
23  Pittsb.  L.  J.  N.  S.  189,  holding  one  accepting  under  will  property  belonging  to 
testator  estopped  to  claim,  as  his  own,  property  bequeathed  to  another;  Bar- 
ber's Estate,  3  Pa.  Dist.  R.  54,  14  Pa.  Co.  Ct.  168,  holding  legatee  accepting 
legacy  estopped  to  claim,  as  heir  at  law,  real  estate  as  to  which  will  is  invalid, 
unless  he  indemnifies  residuary  legatee;  Whelen  v.  Whelen,  27  Pa.  Co.  Ct.  167, 
denying  right  of  one  accepting  benefits  under  will,  to  assert  claim  repugnant  to 
its  provisions. 

Distinguished  in  Miller's  Estate,  159  Pa.  574,  34  W.  N.  C.  92,  28  Atl.  441. 
holding  legatee  not  estopped  by  mere  acceptance  of  pecuniary  legacy  which  is 
returned,  or  by  acts  which  were  equivocal  or  done  in  ignorance  of  his  rights; 
Tompkins  v.  Merriman,  155  Pa.  447,  32  W.  N.  C.  367,  26  Atl.  659,  holding  ac- 
ceptance of  benefit  under  will,  not  estoppel  to  claim  that  conveyance  by  l^gat^ 
to  testator  of  land  not  particularly  described  in  will,  which  devised  residue  to 
specified  persons,  was  mortgage,  not  absolute  deed. 
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17  L.  R.  A.  539,  STEWART  r.  CINCINNATI,  W.  &  M.  R.  CO.  89  Mich.  315,  50 

N.  W.  862. 
view  by  Jmry. 

Cited  in  note  (42  L.  R.  A.  373,  374)  on  view  by  jury. 

I>iatjr  of  xmllroad  coinpfiiiy  m  to  «tommlnm» 

Approved  in  Retan  v.  Lake  Shore  &  M.  S.  R.  Co.  94  Mich.  151,  53  N.  W. 
1094,  requiring  railroad  to  keep  in  reasonably  safe  condition,  sidewalk  across 
its  right  of  way  which,  on  notification  by  common  council,  it  has  constructed 
and  kept  in  repair  for  several  years;  Rathbun  v.  New  York,  N.  H.  &  H.  R. 
Co.  20  R.  I.  63,  37  Atl.  300,  denying  right  of  railroad  company  which  has  put 
in  crossing  under  agreement  with  owner  of  land,  to  claim  that  subsequent 
grantee  is  not  entitled  to  same. 

17  L.  R.  A.  545,  HODGES  v.  WILKINSON,  111  N.  C.  56,  15  S.  E.  941. 


Cited  in  Faulkner  v.  King,  130  N.  C.  496,  41  S.  E.  885,  holding  record  ad- 
missible in  subsequent  action  between  same  parties  about  same  property;  Ever- 
ett V.  Newton,  118  N.  C.  921,  23  S.  E.  961,  holding  objection  in  limine  to  deed 
for  all  purposes  not  sustainable,  as  objection  to  relevancy  and  l^al  effect  may 
be  reserved  till  subsequent  stage  of  trial. 

Asatffitee'a  rlarltt  to  sue. 

Cited  in  Clem  v.  Wise,  133  Ala.  408,  31  So.  986,  sustaining  right  of  assignee 
of  chattel  mortgage  to  maintain  action  for  recovery  of  property. 

17  L.  R.  A.  547,  Re  GLOBE  MUT.  BEN.  ASSO.  135  N.  Y.  280,  32  N.  E.  122. 
Riarltt  to  Insvre  life  of  Infant. 

Approved  in  People  v.  Industrial  Benefit  Asso.  92  Hun,  313,  36  N.  Y.  Supp. 
^03,  denying  right  of  assessment  life  insurance  company  to  issue  yearly  renew- 
able term  policies  on  lives  of  infants. 

Cited  in  notes  (57  L.  R.  A.  502)  on  insurance  on  life  of  minor;  (24  L.  R.  A. 
'253)  on  right  of  nonresidents  to  become  stockholders  in  corporations. 

lilAblllty  of  membera  of  aaaesameat   Insurance  company  to  asseMMntents. 

Cited  in  Smith  v.  Sown,  75  Hun,  232,  27  X.  Y.  Siipp.  11,  upholding  right  to 
•enforce  contract  of  member  of  co-operative  assessment  insurance  company  to 
pay  specified  amount  bi-monthly  during  membership;  Gray  v.  Daly,  40  App. 
Div.  42,  57  N.  Y.  Supp.  627,  denying  liability  of  member  of  assessment  acci- 
dent insurance  company  for  assessment  levied  after  membership  ceased,  although 
for  liability  previously  accruing. 

17  L.  R.  A.  649,  RUTHERFORD  v.  HILL,  22  Or.  218,  29  Am.  St.  Rep.  596,  29 

Pac.  546. 
Rlirlita  and  liabilities  of  members  of  defectively  oraranlaed'  corporation. 

Cited  in  Duke  v.  Taylor,  37  Fla.  76,  31  L.  R.  A  488,  footnote  p.  484,  53  Am. 
St.  Rep.  232,  19  So.  172,  holding  participants  in  organization  of  corporation  un- 
der supposed  charter  obtained  xmder  laws  of  other  state,  without  authority  or 
user  in  such  state,  liable  as  partners;  Wechselberg  v.  Flour  City  Nat.  Bank,  26 
L.  R.  A.  478,  12  C.  C.  A.  67,  24  U.  S.  App.  308,  64  Fed.  101  (dissenting  opinion). 
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majority  holding  liable  as  partner,  negligent  signer  of  recorded  articles  of  in- 
corporation permitting  use  of  name  as  officer  without  legal   incorporation. 

Cited  in  footnotes  to  Taylor  v.  Branham,  39  L.  R.  A.  362,  which  holds  liable 
as  partners,  members  of  foreign  corporation  carrying  on  business  in  state  with- 
out being  incorporated  therein;  Badger  Paper  Co.  v.  Rose,  37  L.  R.  A.  162, 
which  holds  persons  subscribing  for  stock  of  corporations  to  be  organized  not 
personally  liable  as  stockholders  "then  existing"  on  corporate  obligations  in- 
curred before  half  of  stock  subscribed;  Finnegan  v.  Knights  of  Labor  Bldg.  Asso. 
18  L.  R.  A.  778,  as  to  what  constitutes  de  facto  corporation,  preventing  liability 
of  members  as  partners;  Jones  v.  Aspen  Hardware  Co.  29  L.  R.  A.  143,  which 
holds  members  of  company  failing  to  acquire  corporate  existence  entitled  to  ad- 
vantages of  partnership;  Slocum  v.  Head,  50  L.  R.  A.  324,  which  holds  persons 
attempting  to  incorporate  by  filing  original  articles  instead  of  copies  entitled 
to  all  rights  of  corporation  as  to  persons  dealing  with  them  as  such;  Globe  Pub. 
Co.  V.  State  Bank,  27  L.  R.  A.  854,  which  holds  unenforceable  after  repeal  of 
statute,  stockholder's  liability  for  failure  to  publish  notice  of  debts. 

Cited  in  note  (25  L.  R.  A.  100)  on  duties  and  liabilities  of  promoters  of  cor- 
poration and  its  members. 

De  facto  eorporatloaa. 

Cited  in  note  (24  L.  R.  A.  293)  on  recognition  or  exclusion  of  de  facto  foreign 
corporation. 

17  L.  R.  A.  655,  ANDERSON  v.  MAY,  60  Minn.  280,  36  Am.  St.  Rep.  642,  52 

N.  W.  530. 
Excuses  for  nonperformance  of  contract. 

Approved  in  McQuiddy  v.  Brannock,  70  Mo.  App.  543,  and  Whittemore  v. 
Sills,  76  Mo.  App.  251,  holding  contractor  not  relieved  from  liability  for  failure 
to  complete  public  contract  within  contract  time,  because  injunction  obtained  by 
third  person,  unless  provided  against  in  contract;  Dixon  v.  Breon,  22  Pa.  Super. 
Ct.  348,  holding  performance  of  contract  to  cut  and  manufacture  certain  timber 
excused  by  its  destruction  by  forest  fires;  Newell  v.  New  Holstein  Canning  Co. 
119  Wis.  641,  97  N.  W.  487,  holding  performance  of  contract  for  sale  of  canned 
tomatoes  not  excused  by  destruction  of  crop  by  frost. 

Cited  in  footnotes  to  Angus  v.  Scully,  49  L.  R.  A.  562,  which  sustains  right 
to  recover  under  contract  to  move  building  destroyed  by  fire  before  work  com- 
pleted; Pengra  v.  Wheeler,  21  L.  R.  A.  726,  which  holds  lessor  released  from 
covenant  to  repair  leased  dams  within  specified  time,  by  impossibility  of  making 
repair;  Lorillard  v.  Clyde,  24  L.  R.  A.  113,  which  holds  dissolution  of  corporation 
a  defense  to  guaranty  of  dividends  for  term  of  years;  Board  of  Education  v. 
Townsend,  52  L.  R.  A.  868,  which  holds  blowing  down  of  schoolhouse  not  excuse 
from  contract  to  remove  and  rebuild;  Remy  v.  Olds,  21  L.  R.  A.  645,  which  denies 
right  to  recover  on  contract,  performance  of  which  prevented  by  act  of  God; 
Ontario  Deciduous  Fruit  Growers*  Asso.  v.  Cutting  Fruit  Packing  Co.  53  L.  R. 
A.  681,  which  denies  liability  for  failure  to  deliver  specified  quantity  of  fruit 
contracted  for,  from  failure  of  crop,  due  to  unusual  climatic  conditions;  Genet 
V.  Delaware  &  H.  Canal  Co.  19  L.  R.  A.  127,  which  holds  agreement  implied  that 
lessee  will  not  wilfully  incapacitate  itself  to  take  out  more  than  minimum  quan- 
tity of  coal  per  year. 

Distinguished  in  Buchanan  v.  Layne,  95  Mo.  App.  153,  68  S.  W.  952,  holding 
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agreement  in  mining  contract  to  put  on  market  ore  to  be  taken  from  leased  prem- 
ises, as  condition  precedent  to  repurchase,  excused  where  no  ore  in  leased  land. 

17  L.  R.  A.  657,  CLARK  v.  AMERICAN  COAL  CO.  86  Iowa,  436,  53  N.  W.  291. 
Rlirl^ts  of  purchaser  of  corporate  utoclc. 

Cited  in  Erny  v.  G.  W.  Schmidt  Co.  197  Pa.  484,  47  Atl.  877,  denying  right  of 
complaint  by  one  purchasing  stock,  after  acquiescence  by  corporation  for  two 
years  in  alleged  mismanagement,  from  one  who  participated  therein;  Des  Moines 
Nat.  Bank  v.  Warren  County  Bank,  97  Iowa,  211,  66  N.  W.  154,  holding  that 
transferee  of  bank  stock,  without  knowledge  of  by-law  giving  bank  liens  for  in- 
debtedness of  stockholder,  before  by-laws  posted  by  bank,  takes  same  free 
from  such  lien;  Home  F.  Ins.  Co.  v.  Barber  (Neb.)  60  L.  R.  A.  933,  footnote  p. 
927,  93  N.  W.  1024,  which  denies  right  to  complain  of  prior  mismanagement  by 
persons  acquiring  stock  and  interests  from  alleged  wrongdoers  through  such  mis- 
management; Farwell  v.  Babcock,  27  Tex.  Civ.  App.  173,  65  S.  W.  509,  raising, 
without  deciding,  question  as  to  stockholder's  right  to  attack  contract  made  be- 
fore he  became  a  stockholder. 

Distinguished  in  State  Trust  Co.  v.  Turner,  111  Iowa,  675,  53  L.  R.  A.  141, 
82  N.  W.  1029,  denying  right  of  one  taking  assignment  of  overdue  notes  of  cor- 
poration from  one  who  knew  that  stockholder  had  paid  for  stock  with  property 
grossly  overvalued,, to  hold  stockholder  liable. 

OtmpeiiMitton  of  corporate  olBcers. 

Cited  in  footnote  to  Eaton  v.  Robinson,  29  L.  R.  A.  100,  which  requires  officers 
to  account  for  salaries  voted  and  paid  to  deprive  stockholders  of  rights. 

17  L.  R.  A.  564,  JANES VILLE  COTTON  MILLS  v.  FORD,  82  Wis.  416,  52  N. 

W.  764. 
Construction  of  contract. 

Approved  in  Murphey  v.  Weil,  92  Wis.  473,  66  N.  W.  532,  requiring  fixed  and 
definite  meaning  of  word  "thermostat"  to  be  attached  to  it  when  used  in  con- 
tract; Jackson  Mill.  Co.  v.  Chandos,  82  Wis.  444,  52  N.  W.  759,  holding  that  term 
"inch  of  water"  has  no  fixed  technical  meaning  which  must  control  when  used 
in  grant;  Jackson  Mill.  Co.  v.  Chandos,  82  Wis.  450,  'J2  N.  W.  759,  holding  cir- 
cumstances attending  grant  of  specified  number  of  "inches  of  water,"  pize  of 
apertures,  capacity  of  wheel,  etc.,  proper  for  conHideration  in  determining  rights 
granted;  Murray  Hill  Land  Co.  v.  Milwaukee  Liglit,  Heat  &  Traction  Co.  110 
Wis.  566,  86  N.  W.  199,  authorizing  consideration  of  subsequent  acts  of  parties 
in  locating  electric  railway  tracks  on  land  platted  as  street,  in  determining  ex- 
tent of  right  granted  to  company,  w^here  such  grant  is  ambiguous;  Walsh  v. 
Myers,  92  Wis.  401,  66  N.  W.  250,  holding  furnishing  and  paying  for  cans  with- 
out new  agreement  as  to  price  entitled  to  weight  as  practical  construction  by  par- 
ties of  contract  to  furnish  cans  as  heretofore;  Excelsior  Wrapper  Co.  v.  IHes- 
singer,  116  Wis.  554,  93  N.  W.  459,  holding  contract  of  party  to  furnish 
roll-rag  paper  (same  as  has  been  furnished),  at  specified  price,  to  be  taken  as 
ordered,  ambiguous. 

Parol  evidence  as  to  qnantltj'. 

Approved  in  Rib  River  Lumber  Co.  v.  Ogilvie,   113  Wis.  487,  89  N.  W.  483, 
holding  parol  evidence  admissible  that  quantity  of  logs  overestimated  in  contract 
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for  sale  of  lumber,  "estimated  to  be  about"  specified  amount  obtained  from  logs 
banked  and  being  banked  at  specified  place. 

17  L.  R.  A.  571,  RICHMOND  &  D.  R,  CO.  v.  JEFFERSON,  89  Ga.  554,  32  Am. 

St.  Rep.  87,  16  S.  E.  69. 
Carrier's  nubility-  for  Injury  to  ptuisenirers. 

Approved  in  Louisville  &  N.  R.  Co.  v.  Ray,  101  Tenn.  8,  46  S.  W.  554,  holding 
carrier  liable  for  any  act  of  rudeness  and  oppression  resulting  in  injury  to  pas- 
senger at  hands  of  any  employees  on  train. 

Cited  in  Seawell  v.  Carolina  C.  R.  Co.  133  N.  C.  518,  45  S.  E.  850,  holding  car- 
rier liable  for  acts  of  its  servants  in  taking  part  with  mob  in  assault  upon  pas- 
senger; Savannah,  F.  &  W.  R.  Co.  v.  Boyle,  115  Ga.  839,  59  L.  R.  A.  105,  footnote 
p.  104,  42  S.  E.  242,  which  denies  carrier's  liability  for  shooting  of  passenger  by 
negro  tramp  attempting  to  escape  from  arrest  for  stealing  ride. 

Cited  in  footnotes  to  Tall  v.  Baltimore  Steam  Packet  Co.  47  L.  R.  A.  120, 
which  denies  carrier's  liability  for  shooting  of  passenger  during  quarrel  with 
other  passengers  over  game  of  cards;  United  R.  &  Electric  Co.  v.  State,  54  L.  R. 
A.  942,  which  holds  carrier  liable  for  injuries  inflicted  on  passenger  by  drunken 
passenger  permitted  to  return  and  remain  after  removal. 

Cited  in  notes  (18  L.  R.  A.  641)  on  rights  of  colored  passengers;  (55  L.  R.  A. 
719,  723)  on  carrier's  liability  for  assault  on  passenger  by  strikers'  mob,  or  third 
persons. 

17  L.  R.  A.  673,  Re  SMITH,  4  Wash.  702,  30  Pac.  1069. 
Marrlaare  off  dl-vorced  pemon  'wlthln  prohibited  time. 

Approved  in  McLennan  v.  McLennan,  31  Or.  484,  38  L.  R.  A.  864,  footnote  p. 
863,  65  Am.  St.  Rep.  836,  50  Pac.  802,  holding  marriage  contract  in  other  state 
before  lapse  of  time  for  taking  appeal  absolutely  void;  Blush  v.  State,  4  Kan. 
App.  151,  46  Pac.  185,  denying  right  to  maintain,  as  unmarried  woman,  action 
for  support  of  illegitimate  child  within  six  months  after  divorce  granted,  under 
statute  making  decree  not  absolute,  nor  marriage  absolutely  void,  within  such 
time;  Niece  v.  Territory,  9  Okla.  545,  60  Pac.  300,  holding  divorced  person  marry- 
ing within  six  months  after  decree  guilty  of  bigamy;  Re  Wood,  137  Cal.  141, 
69  Pac.  900  (dissenting  opinion),  majority  holding- prohibition  against  marriage 
of  divorced  person  within  specified  time  without  extraterritorial  force;  Eaton 
V.  Eaton,  66  Neb.  682,  60  L.  R.  A.  608,  footnote  p.  605,  92  N.  W.  995,  which  holds 
absolutely  void,  marriage  by  divorced  person  during  time  to  commence  proceed- 
ings for  reversal. 

Distinguished  in  Conn  v.  Conn,  2  Kan.  App.  426,  42  Pac.  1006,  holding  mar- 
riage by  divorced  person  sixteen  days  after  decree  entered  not  void  under  stat- 
ute declaring  it  "unlawful"  to  marry  within  six  months;  Willey  v.  Willey,  22 
Wash.  120,  79  Am.  St.  Rep.  923,  60  Pac.  145  (disapproved  in  concurring  opinion), 
holding  act  prohibiting  remarriage  of  either  party  to  divorce  suit  within  six 
months,  without  extraterritorial  force. 

17  L.  R.  A.  575,  STENSGAARD  v.  ST.  PAUL  REAL  ESTATE  TITLE  INS.  CO. 

60  Minn.  429,  62  N.  W.  910. 
'Wbat  eonstltHtes   Inanranee. 

Cited  in  footnote  to  People  ex  rel.  Kasson  v.  Rose,  44  L.  R.  A.  124,  which  holds 
guaranteeing  fidelity  of  officers  and  performance  of  contracts,  insurance. 
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17  L.  R.  A.  577,  FELLOWS  v.  GILHUBER,  82  Wis.  639,  62  N.  W.  307. 
Landlord'*  liability  for  Injvrles. 

Approved  in  Whitmore  v.  Orono  Pulp  &  Paper  Co.  91  Me.  309,  40  L.  R.  A. 
380,  64  Am.  St.  Rep.  229,  39  Atl.  .1032,  holding  lessor  of  pulp  mill  not  liable  for 
injuries  to  employees  of  lessee  by  explosion  of  digester;  Dowling  v.  Nuebling, 
97  Wis.  351,  72  N.  W.  871,  denying  liability  of  landlord,  in  absence  of  agreement 
in  lease  to  repair,  for  injury  to  tenant  by  defect  in  common  stairway. 

Cited  in  notes  (26  L.  R.  A.  200)  on  landlord's  liability  to  third  person  for 
condition  of  premises  owned  by  her;   (34  L.  R.  A.  611)  on  landlord's  liability  for 

a 

injury  to  tenant's  guests  and  servants  from  defect  in  premises. 

Distinguished  in  Schaefer  v.  Fond  du  Lac,  99  Wis.  337,  41  L.  R.  A.  289,  74  N. 
W.  810,  holding  purchaser  of  street  railway  liable  for  injury  to  traveler  from 
defect  in  street  due  to  its  mode  of  construction,  though  railway  company  re- 
mained in  possession  under  option  to  purchase. 

17  L.  R.  A.  580,  FIRST  NAT.  BANK  v.  CLARK,  134  N.  Y.  368,  32  N.  E.  38. 
Clieck  or  draft  a*  asMlarament. 

Followed  in  Abt  v.  American  Trust  &  Sav.  Bank,  159  111.  469,  50  Am.  St.  Rep. 
175,  42  N.  £.  854,  holding  draft  in  Illinois  on  New  York  bank  not  assignment 
pro  tanto  of  drawer's  deposit. 

Cited  in  Fourth  Street  Bank  v.  Yardley,  165  U.  S.  647,  41  L.  ed.  862,  17  Sup. 
Ct.  Rep.  439,  holding  fund  to  credit  of  embarrassed  bank,  though  not  wholly 
turned  into  cash,  transferred  pro  tanto  by  check  on  same  to  other  bank  to  obtain 
immediate  relief;  Grant  v.  MacNutt,  12  Misc.  22,  33  N.  Y.  Supp.  62,  sustaining 
right  of  bank  acting  as  clearing-house  agent  for  another  bank,  to  recover  from 
drawer  entire  amount  of  check  cashed  by  former  and  drawn  on  latter,  which 
suspended  with  lesd  than  amount  of  check  on  deposit  of  drawer  before  former 
could  present  check. 

Cited  in  footnote  to  Raesser  v.  National   Exchange  Bank,  56  L.  R.  A.    174, 
which   holds  bank's  authority  to   pay  check  working  assignment   pro   tanto   of 
fund  not  revoked  by  depositor's  death. 
ConcluMlTenesM  of  entry  la  pans  book. 

Approved  in  Kelley  v.  Chenango  Valley  Sav.  Bank,  21  Misc.  247,  79  N.  Y.  S.  R. 
651,  45  N.  Y.  Supp.  651,  holding  nature  of  transaction  competent  to  show  with 
whom  money  was  intended  to  be  deposited  in  action  to  hold  savinj^s  bank  for 
deposit  for  which  pass  book  of  national  bank  in  same  room  given;  Quattrochi 
Bros.  v.  Farmers  &  M.  Bank,  89  Mo.  App.  509,  holding  entry  of  credit  on  pass 
book  mere  receipt  not  furnishing  obligation  for  payment  of  money,  on  which 
action  maintainable. 

Cited  in  Talcott  v.  First  Nat.  Bank,  53  Kan.  484,  24  L.  R.  A.  739,  36  Pac.  1066, 
holding  entry  in  bank  book  open  to  explanation  by  evidence  aliundi,  like  other 
receipts. 

Cited  in  footnotes  to  Henry  v.  Allen,  36  L.  R.  A.  658,  which  holds  cashier's 
check  n^otiable;  Towle  v.  Starz,  36  L.  R.  A.  463,  which  requires  demand  on  last 
day  of  grace  on  expiration  of  six  months,  on  certificate  of  deposit  containing  pro- 
vision for  leaving  six  months,  and  not  bearing  interest  after  maturity. 

Distinguished  in  Andrews  v.  State  Bank,  9  N.  D.  328,  83  N.  W.  235,  holding 
bank  bound  by  entry  in  deposit  book,  though  no  money  actually  deposited,  where 
credit  to  agent  of  one  in  whose  name  entry  made  is  evidenced  by  deposit  slip. 
L.  R.  A.  Au.— Vol.  III.— 5. 
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Books  of  iiccoiint   as   evidence. 

Cited  in  note. (52  L.  R.  A.  720)  on  what  is  provable  by  books  of  account. 

Valtdtty  of  oral  asfflfrnment. 

Cited  in  Re  Rogers  Constr.  Co.  79  App.  Div.  422,  79  N.  Y.  Supp.  444,  sus- 
taining transfer  of  claim  to  secure  prior  indebtedness  when  made  pursuant  to 
oral  agreement  when  corporation  was  solvent. 

17  L.  R.  A.  583,  FLACK  v.  NATIONAL  BANK  OF  COMMERCE,  8  Utah,  101, 

30  Pac.  746. 
What  constitutes  duress. 

Cited  in  footnotes  to  Galusha  v.  Sherman,  47  L.  R.  A.  417,  which  holds  threat?, 
making  person  incapable  of  exercising  free  will  in  making  contract,  duress;  First 
Kat.  Bank  v.  Sargent,  59  L.  R.  A.  296,  which  holds  payment  to  bank  in  excess 
of  amount  due,  to  obtain  reconveyance  of  land  deeded  as  security  by  one  in  great 
financial  distress,  made  under  duress. 

17  L.  R.  A.  586,  IDAHO  FORWARDING  CO.  v.  FIREMAN'S  FUND  INS.  CO. 

8  Utah,  41,  29  Pac.  826. 
Oral  contracts  f^r  insnraace. 

Cited  in  note   (22  L.  R.  A.  772)   on  validity  of  oral  insurance  contract. 

Distinguished  in  McCabe  Bros.  v.  Aetna  Ins.  Co.  9  N.  D.  24,  47  L.  R.  A-  644, 
81  N.  W.  426,  holding  agent  of  foreign  insurance  company,  exprensly  authorizrd 
to  make  and  issue  policies,  empowered  to  make  parol  contract  to  renew  policy. 

17  L.  R.  A.  588,  GIBSON  v.  LEONARD,  143  111.  182,  36  Am.  St.  K.,).  376,  32 

N.  E.  182. 
Proximate  cause  of  Injury. 

Cited  in  Webster  Mfg.  Co.  v.  Goodrich,  104  111.  App.  80,  denying  liability  where 
breach  of  duty  alleged  is  not  proximate  cause  of  injury;  Kinnare  v.  Klein,  88 
HI.  App.  314,  holding  that  failure  to  have  door  of  elevator  shaft  bo  placed  that 
it  cannot  be  opened  from  outside  does  not  render  employer  liable  for  injury  to 
employee  while  door  open;  Sullivan  v.  Morrice,  109  111.  App.  654,  holding  master 
not  liable  ivv  servant's  negligence  in  throwing  from  roof  pieces  of  wood  former 
had  allowed  latter  to  collect  after  close  of  work. 

Liability  for  Injury  to  licensee,  etc. 

Approved  in  Bcntley  v.  Loverock,  102  111.  App.  170.  holding  owner  not  required 
to  change  condition  of  premises  for  safety  of  mere  licensee;  Clapp  v.  La  Grill. 
103  Tenn.  175,  52  8.  W.  134.  denying  liability  towards  trespasser  or  mere 
licensee  coming  on  premises  without  invitation,  for  injury  by  defects  therein; 
Illinois  C.  R.  Co.  v.  Hopkins,  200  111.  124,  65  N.  E.  656,  denying  duty  of  railroad 
company  to  exercise  ordinary  care  to  keep  platform  free  from  obstructions  so  as 
to  prevent  injury  to  mere  licensee;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Ballentine. 
28  C.  C.  A.  574,  56  U.  S.  App.  266,  84  Fed.  938,  holding  risk  of  explosion  assumed 
by  boy  going,  from  curiosity,  on  railroad  premises  to  witness  accidental  burning 
of  tank  cars,  and  voluntarily  assisting  to  prevent  spread  of  fire;  Ruane  v.  Lake 
Shore  k  M.  S.  R.  Co.  64  111.  App.  364,  holding  duty  as  to  statutory  signals  at 
crossing  not  owed  to  flagman. 

Cited  in  McAllister  v.  Jung,  112  111.  App.  147,  denying  liability  for  injury  to 
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boy  who  climbed  structure  of  elevated  road  to  get  ball,  and  came  into  contact 
with  live  rail;  Grundel  v.  Union  Iron  Works,  141  Cal.  561,  75  Pac.  184,  denying 
liability  for  death  of  one  who  stated  he  *'had  business  to  perform"  on  vessel 
tied  at  private  wharf,  and  who  was  killed  by  slipping  of  defective  gang  plank; 
Parsons  v.  Manser,  119  Iowa,  93,  62  L.  R.  A.  135,  97  Am.  St.  Rep.  283,  93  N.  W. 
86,  holding  rule  as  to  duty  which  owner  owes  licensee  regarding  safety  of  prem- 
ises not  applicable  where  horses  left  tied  in  highway  near  hive  of  bees,  which 
attacked  them. 

Cited  in  note  (46  L.  R.  A.  60,  61,  81,  82)  on  servant's  right  to  recover  damages 
from  persons  other  than  his  master  for  injuries  received  in  performance  of  duties. 

Distinguished  in  Roth  v.  Union  Depot  Co.  13  Wash.  533,  31  L.  R.  A.  858,  43 
Pac.  641,  sustaining  liability,  tow^ards  child  on  track  customarily  used  as  foot- 
path, for  kicking  cars  out  of  sight  on  down  grade  without  person  in  charge; 
Com.  Electric  Co.  v.  Melville,  110  111.  App.  247,  sustaining  boy's  right  to  recover 
for  injuries  from  live  wire,  received  while  crawling  under  sidew^alk. 

InJarfeM  In  elevators. 

Approved  in  Field  v.  French,  80  111.  App.  89,  denying  liability  of  elevator  com- 
pany putting  elevator  in  store,  for  injury  to  customer  using  it. 

Cited  in  footnote  to  Malloy  v.  New  York  Real  Estate  Asso.  41  L.  R.  A.  487» 
which  denies  owner's  liability  for  injury  to  one  falling  into  elevator  shaft,  in- 
sufficient railing  for  which  has  been  left  out  of  place  by  third  person. 

Cited  in  note  (25  L.  R.  A.  34)  on  liability  for  injury  to  elevator  passengers. 

17   L.  R.  A.  592,  ROANE  v.  H0LLING8HEAD,  76  Md.  369,  35  Am.   St.  Rep. 
438,  26  Atl.  307. 

Revocation  of  ^*111. 

Approved  in  Re  Lyon,  96  Wis.  340,  65  Am.  St.  Rep.  52,  71  N.  W.  362,  and  Col- 
cord  V.  Conroy,  40  Fla.  102,  23  So.  561,  holding  will  of  unmarried  woman  not 
revoked  ipso  facto  by  subsequent  marriage;  Chapman  v.  Dismer,  14  App.  D.  C. 
454,  holding  will  of  married  woman  living  separate  from  husband  not  revoked 
by  subsequent  marriage  after  procuring  divorce;  Re  Comassi,  107  Cal.  6,  28  L. 
K.  A.  415,  footnote  p.  414,  40  Pac.  15,  holding  married  woman's  will  not  revoked 
by  subsequent  marriage  after  becoming  widow;  Baacke  v.  Baacke,  50  Neb.  22, 
69  N.  W.  303,  holding  will  not  absolutely  revoked  by  testator's  wife  procuring 
divorce,  death  of  child,  birth  of  three  children  to  child  for  whom  provisions 
made,  and  death  of  such  child. 

Cited  in  footnotes  to  Re  Kelly,  56  L.  R.  A.  754,  which  holds  woman's  will  not 
revoked  by  subsequent  marriage;  Re  Hulett,  34  L.  R.  A.  384,  which  holds  will 
not  revoked  by  marriage  alone;  Glascott  v.  Bragg,  56  L.  R.  A.  258,  which  holds 
will  in  favor  of  third  person  revoked  by  marriage  and  adoption  of  child;  IngersoU 
v.  Hopkins,  40  L.  R.  A.  191,  which  holds  will  giving  testator's  property  to  woman 
made  executor  revoked  by  testator's  subsequent  marriage  to  her;  Hudnell  v. 
Ham,  48  L.  R.  A.  557,  which  holds  revocation  of  will  by  subsequent  marriage 
not  prevented  by  antenuptial  agreement  in  support  of  will. 

Distinguished  in  Booth's  Will,  40  Or.  158,  66  Pac.  710,  holding  statutory 
provision  that  will  of  unmarried  woman  deemed  revoked  by  her  subsequent  mar- 
riage not  impliedly  repealed  by  act  removing  common-law  disabilities. 
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17  L.  R.  A.  595,  FARMERS  NAT.  BANK  v.  SUTTON  MFG.  CO.  3  C.  C.  A  1, 

6  U.  S.  App.  312^  52  Fed.  191. 
FolloTrlnar  state  decfslonM. 

Cited  in  Dygert  v.  Vermont  Loan  &  T.  Co.  37  C.  C.  A.  389,  94  Fed.  915,  hold- 
ing Federal  court  not  bound  by  decision  of  state  court,  in  absence  of  state  stat- 
ute, on  question  as  to  law  governing  usury  on  note  not  payable  in  state  where 
made. 
Neerotlablllty  off  InatrunientM. 

Approved  in  Benn  v.  Kutzehan,  24  Or.  30,  32  Pac.  763,  and  Shenandoah  Nat 
Bank  v.  Marsh,  89  Iowa,  277,  48  Am.  St.  Rep.  381,  56  N.  W.  458,  holding  nego- 
tiability of  note  not  affected  by  provision  for  attorney's  fees;  Sylvester  Bleck- 
ley Co.  V.  Alewine,  48  S.  C.  311,  37  L.  R.  A.  88,  footnote  p.  86,  26  S.  E.  609,  hold- 
ing negotiability  of  note  destroyed  by  provision  for  attorney's  fees;  Second  Nat. 
Bank  v.  Basuier,  12  C.  C.  A.  519,  27  U.  S.  App.  541,  65  Fed.  60,  holding  note 
rendered  non-negotiable  by  provision  for  **exchange  and  costs  of  collection;" 
State  Nat.  Bank  v.  Cudahy  Packing  Co.  126  Fed.  545,  holding  note  containing 
words  "in  case  legal  proceedings  are  instituted  to  collect  this  note,  we  agree  to 
pay  10  per  cent  on  entire  amount  due,  as  attorney's  fees,"  negotiable;  Kirkwood 
V.  First  Nat.  Bank  (omitted  from  official  report  in  40  Neb.  484)  24  L.  R.  A. 
448.  42  Am.  St.  Rep.  683,  58  N.  W.  1016,  holding  negotiability  of  certificate  of 
deposit  not  destroyed  by  stipulation  that  it  is  payable  on  its  return  in  current 
funds,  and  that  it  shall  bear  interest  after  six  months. 

Cited  in  footnotes  to  Dorsey  v.  Wolff,  18  L.  R.  A.  428,  which  holds  negotiabil- 
ity not  destroyed  by  stipulation  for  10  per  cent  attorney's  fees;  Oppenheimer  v. 
Farmers'  &  M.  Bank,  33  L.  R.  A.  767,  which  holds  negotiability  of  note  not  af- 
fected by  stipulation  for  attorney's  fees,  inoperative  until  maturity  and  dishonor; 
Pattillo  v.  Alexander,  29  L.  R.  A.  616,  which  sustains  payee's  guaranty  of  at- 
torney's fees  if  note  has  to  be  collected  by  law. 
Conflict  of  laii¥ii  tut  to  neirotlablllty. 

Cited  in  note  (61  L.  R.  A.  194,  212)  on  conflict  of  laws  as  to  negotiable  paper. 
Rtarl^tM  of  bona  flde  parcliasers. 

Approved  in  Lauter  v.  Jarvis-Conkling  Mortg.  Trust  Co.  29  C.  C.  A.  474,  54 
U.  S.  App.  49,  85  Fed.  895,  holding  that  bona  fide  holder  of  note  given  in  busi- 
ness prohibited  by  statute,  but  without  declaring  it  void,  will  be  protected; 
Hamilton  v.  Fowler,  40  C.  C.  A.  52,  99  Fed.  23,  holding  bona  fide  purchaser  in 
other  state  of  note  of  foreign  corporation  which  has  not  recorded  its  charter 
not  charged  with  notice  that  it  grew  out  of  transaction  prohibited  by  statute; 
Louisville  Trust  Co.  v.  Louisville,  N.  A.  &  C.  R.  Co.  22  C.  C.  A.  402,  43  U. 
S.  App.  550,  75  Fed.  456,  holding  guaranty  by  railroad  company  of  negotiable 
bond  of  other  railroad  not  subject  to  defense,  as  against  bona  fide  purchaser, 
that  guaranty  was  indorsed  without  compliance  with  statutory  provision  for 
petition  of  stockholders. 

Cited  in  Mercer  County  v.  Provident  Life  &  T.  Co.  19  C.  C.  A.  56.  43  C.  S. 
App.  21,  72  Fed.  635,  holding  purchaser  of  negotiable  county  bonds,  with  notice 
that  they  were  held  in  escrow,  not  bona  fide  holder  so  as  to  cut  off  defense  of 
delivery  without  complying  with  condition;  Brisay  v.  Star  Co.  13  Misc.  355. 
35  N.  Y.  Supp.  99,  denying  right  to  recover  on  ultra  vires  agreement  of  news- 
paper, without  consideration,  to  pay  specified  insurance  in  case  of  person  acci- 
dentally killed  with  copy  of  newspaper  in  his  pocket. 
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17  L.  R  A.  599,  MARYLAND  BRICK  CO.  v.  SPILMAN,  76  Md.  337,  35  Am.  St. 

Rep.  431,  25  Atl.  297. 
lilen   for  materials  not  used  or  aaed  tn  Mexeral  balldfnffa. 

Approved  in  Maryland  Brick  Co.  v.  Dunkerly,  85  Md.  212,  36  Atl.  761.  author- 
izing lien  for  materials  furnished  for,  though  not  actually  used  in,  building; 
Gardner  v.  Leek,  52  Minn.  529,  64  N.  W.  746,  holding  only  one  lien  statement 
required  for  materials  furnished  for,  and  used  in,  two  houses. 

Cited  in  footnote  to  Menzel  v.  Tubbs,  17  L.  R.  A.  815,  which  holds  lien  on 
single  building  on  two  lots  covers  both  lots. 

IWalver  of  lien. 

Approved  in  Farmers'  &  M.  Nat.  Bank  v.  Taylor,  91  Tex.  82,  40  S.  W.  876,  hold- 
ing mechanic's  lien  not  waived  by  claimant  taking  note  and  mortgage  for 
amount. 

17  L.  R.  A.  602,  ORMAN  v.  MANNIX,  17  Colo.  564,  31  Am.  St.  Rep.  340,  30  Pac. 
1037. 

Mode  of  reaelitnar  defect  In  pleadlngr. 

Approved  in  Highlands  v.  Raine,  23  Colo.  297,  47  Pac.  283,  holding  that  failure 
of  replication  to  designate  count  of  answer  intended  to  be  denied  cannot  be 
reached  by  motion  for  judgment. 

Safllclencj'   of  couiplalnt. 

Approved  in  Mollie  Gibson  Consol.  Min.  &  Mill.  Co.  v.  Sharp,  5  Colo.  App. 
325,  38  Pac.  850,  holding  failure  to  allege  wages  deceased  was  earning,  supplied 
by  proof  admitted  without  objection,  not  reversible  error. 

Cited  in  Lampman  v.  Bruning,  120  Iowa,  170,  94  N.  W.  562,  holding  objection 
to  sufficiency  of  complaint  in  action  for  seduction,  stating  that  plaintiff  was  of 
chaste  character  "on  or  about"  day  of  seduction,  waived  when  not  taken  before 
trial. 

Measure  of  damaares  for  cansinar  death. 

Approved  in  Pierce  v.  Conners,  20  Colo.  182,  46  Am.  St.  Rep.  279,  37  Pac.  721, 
holding  evidence  of  value  of  child's  services  until  majority  admissible  in  action 
for  its  death. 

ContrfbntorF  nearllflrence. 

Approved  in  Camp  v.  Hall,  39  Fla.  574,  22  So.  792,  holding  obedience  by  inex- 
perienced servant  of  order  of  superior  servant  to  perform  dangerous  service  out- 
side of  line  of  employment  not  negligence  per  se. 

Cited  in  footnotes  to  Norfolk  &  W.  R.  Co.  v.  Ward,  24  L.  R.  A.  717,  which 
holds  obedience  to  orders  not  contributory  negligence;  Palmer  v.  Michigan  C.  R. 
Co.  17  L.  R,  A.  637,  which  holds  inexperienced  man  required,  without  warning, 
to  assist  in  throwing  heavy  car  rails  on  moving  train  not  negligent  per  se  in 
doing  so;  Prosser  v.  Montana  C.  R.  Co.  30  L.  R.  A.  814,  which  holds  attempt  to 
mount  flat  car  in  front  of  engine,  in  accordance  with  custom,  not  contributory 
negligence;  Neeley  v.  Southwestern  Cotton  Seed  Oil  Co.  64  L.  R.  A.  146,  holding 
question  whether  employee  negligent  in  continuing  to  use  defective  ladder  to 
adjust  dangerous  belt,  for  jury. 

Cited  in  note  (48  L.  R.  A.  799,  806,  807)  on  liability  for  injuries  received  by 
servant  in  performance  of  duties  outside  of  scope  of  original  contract. 
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Slirninar  and  nnmbertnar  lAMtrnctloas. 

Followed  in  Mason  v.  Sieglitz,  22  Colo.  327,  44  Pac.  588,  and  Schmidt  v.  First 
Nat.  Bank,  10  Colo.  App.  205,  50  Pac.  733,  holding  failure  to  sign  or  number 
requested  instructions,  ground  for  refusal. 


17  L.  R.  A.  611,  ROCKWELL  v.  BUTLER,  17  Colo.  290,  29  Pac.  458. 
ConstftatlonAllty  of  supreme  court  oonainlMiloii. 

Followed  without  special  discussion  in  Rockwell  v.  District  Court,  17  Colo. 
128,  31  Am.  St.  Rep.  265,  29  Pac.  454. 

Waiver  off  error. 

Approved  in  Smith  v.  Smith,  13  Colo.  App.  303,  57  Pac.  747,  holding  defect 
in  summons  in  failing  to  state  time  for  defendajit  to  appear  waived  by  accepting 
service  and  waiving  time  to  appear  or  plead. 

Inipalrtngr  obltaratloa  of  contract*  — —  Am  to  rate  off  Interest. 

Approved  in  Seton  v.  Hoyt,  34  Or.  281,  43  L.  R.  A.  638.  75  Am.  St.  Rep.  641, 
55  Pac.  967,  holding  that  rate  of  interest  on  county  warrants  marked  "not  paid 
for  want  of  funds"  cannot  be  decreased  by  subsequent  statute;  Salazar  v.  Taylor, 

18  Colo.  543,  33  Pac.  369,  holding  that  pre-existing  contracts  cannot  be  afTectiu 
by  subsequent  statute  changing  rate  of  interest. 

Cited  in  Brauer  v.  Portland,  35  Or.  481,  60  Pac.  378,  holding  that  judgment 
will  continue  until  paid  to  bear  interest  at  rate  prevailing  when  rendert^ii. 
although  subsequent  act  passed  reducing  legal  rate,  but  not  referring  to  prior 
judgments. 

Cited  in  footnotes  to  Union  Sav.  Bank  &  T.  Co.  v.  Gelbach,  24  L.  R.  A.  3o9, 
which  denies  power  to  reduce  rate  of  interest  on  county  warrant;  Norcroa^  v. 
Cambridge,  33  L.  R.  A.  843,  which  sustains  eminent  domain  statute,  notwith- 
standing failure  to  provide  for  interest  from  time  of  formal  taking  to  date  of 
actual  entry. 

— •  As  to  Sndfgm^ntm, 

Cited  in  footnotes  to  Sherman  v.  Langham,  39  L.  R.  A.  258,  which  holds  judg- 
ment on  tort  not  contract  within  provision  against  impairment  of  obligations: 
Greenwood  v.  Butler,  22  L.  R.  A.  465,  which  holds  judgment  for  sale  of  land 
cannot  be  affected  by  subsequent  act  extending  time  for  redemption;  Bettman  v. 
Cowley,  40  L.  R.  A.  815,  which  holds  void,  statute  limiting  lien  of  judgment  to 
six  years,  and  prohibiting  renewal  for  more  than  year;  Livingston  v.  Livingston. 
61  L.  R.  A.  800,  which  holds  that  unchangeable  provision  for  alimony  in  divonv 
decree  cannot  be  impaired  by  subsequent  statute  empowering  courts  to  modify 
same;  Evans-Snider- Buel  Co.  v.  McFadden,  58  L.  R.  A.  900,  which  holds  judg- 
ments not  contracts  within  prohibition  against  impairing  obligations;  Flenni- 
ken  V.  Marshall,  28  L.  R.  A.  402,  which  holds  judgment  ex  delicto  enforceable 
against  corporate  stockholders. 

17  L.  R.  A.  615,  RICHMOND  v.  ATVVOOD,  2  C.  C.  A.  596,  6  U.  S.  App.  151,  52 

Fed.  10. 
Appealable   orders   and   Jadflrments. 

Followed  in  Lockwood  v.  Wickes,  21  C.  C.  A.  261,  40  U.  S.  App.  136,  75  Fed. 
122,  and  Bissell  Carpet- Sweeper  Co.  v.  Goshen  Sweeper  Co.  19  C.  C.  A.  34.  43 
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U.  S,  App.  47,  72  Fed.  555.  holding  order  for  perpetual  injunction,  and  referring 
cause  to  master  for  accounting  on  final  hearing  on  merits,  appealable. 

Approved  in  Andrews  v.  National  Foundry  k  Pipe  Works,  10  C.  C.  A.  67,  18 
U.  S.  App.  458,  61  Fed.  789,  holding  order  granting  preliminary  injunction  and 
appointing  receiver  appealable. 

Cited  in  Baker  v.  Baker  27  C.  C.  A.  398,  42  U.  S.  App.  654,  83  Fed.  4,  holding 
refusal  to  reconsider  and  rescind  action  on  motion  to  dissolve  injunction  and 
rehear  case  not  appealable;  Brush  Electric  Co.  v.  Western  Electric  Co.  22  C. 
C.  A.  545,  46  U.  S.  App.  355,  76  Fed.  764,  holding  decree  awarding  perpetual 
injunction  in  patent  suit,  with  reference  to  master  to  ascertain  damages,  inter- 
locutory only,  and  not  an  estoppel  in  subsequent  suit;  Re  Cilley,  58  Fed.  931, 
holding  proceeding  to  establish  and  probate  will  not  removable  as  suit  ''at  com- 
mon law  or  in  equity." 

Po-wer  of  circuit  court  of  appeals  In  Injunction  unit. 

Followed  in  Bissell  Carpet- Sweeper  Co.  v.  Goshen  Sweeper  Co.  19  C.  C.  A.  37, 
43  U.  S.  App.  47,  72  Fed.  557,  holding  decision  on  appeal  from  interlocutory  de- 
cree granting  perpetual  injunction,  final  and  conclusive  on  every  point  actually 
decided,  where  entire  merits  of  case  necessarily  examined  and  determined. 

Approved  in  Smith  v.  Vulcan  Iron  Works,  165  U.  S.  521,  41  L.  ed.  811,  17 
Sup.  Ct.  Rep.  407,  holding  court  authorized  to  decide  on  merits,  and  finally  dis- 
miss appeal  from  order  granting  injunction  and  ordering  account  in  patent  suit; 
Standard  Elevator  Co.  v.  Crane  Elevator  Co.  22  C.  C.  A.  561,  46  U.  S.  App.  411, 
76  Fed.  779,  holding  court  authorized  on  appeal  in  patent  suit  to  direct  decree 
which,  when  entered  of  record  below,  will  be  final;  Lake  Street  Elev.  R.  Co.  v. 
Farmers*  Loan  &  T.  Co.  23  C.  C.  A.  452,  46  U.  S.  App.  630,  77  Fed.  772,  holding 
that  power  of  court  to  review  order  as  to  preliminary  injunction  cannot  be  re- 
stricted by  prior  ruling  of  court  below. 

Explained  in  Marden  v.  Campbell  Printing-Press  &  Mfg.  Co.  15  C.  C.  A.  30, 
33  U.  S.  App.  123,  67  Fed.  814,  holding  that  court  will  go  fully  into  merits  on 
appeal,  and  finally  dispose  of  whole  case,  only  when  full  record  before  it,  and 
decree  below  entered  after  full  hearing. 

Cited  in  Davis  Electrical  Works  v'.  Edison  Electric  Light  Co.  8  C.  C.  A.  616, 
21  V.  S.  App.  74,  60  Fed.  277,  as  to  nature  of  adjudication  on  appeal  from  order 
granting  preliminary  injunction  against  infringement  of  patent;  Lockwood  v. 
Wickes,  21  C.  C.  A.  261,  40  U.  S.  App.  136,  75  Fed.  123,  requiring  dismissal  of 
appeal  from  interlocutory  decree  awarding  injunction  and  accounting,  where  pat- 
ent has  expired  pending  appeal. 

Distinguished  in  Gamewell  Fire-Alarm  Teleg.  Co.  v.  Municipal  Signal  Co.  9 
C.  C.  A.  451,  21  U.  S.  App.  116,  61  Fed.  209,  holding  that  court  will  dispose  of 
entire  case  on  appeal  from  interlocutory  decree  in  suit  to  enjoin  infringement 
of  patent,  only  when  examination  of  whole  case  necessary. 

17  L.  R.  A.  622,  DAKFORTH  v.  NATIONAL  STATE  BANK,  1  C.  C.  A.  02,  3  U.  S. 

App.  7,  48  Fed.  271. 
Usury  In  dlsconntlnflr. 

Cited  in  note  (16  L.  R.  A.  224)  on  application  of  usury  laws  to  discounting. 
Effect  of  taklnir  nsary* 

Approved  in  Louisville  Trust  Co.  v.  Kentucky  Nat.  Bank,  87  Fed.  147,  hold- 
ing assignee  for  creditors  entitled  to  recover  back  usurious  interest  paid  to  na- 
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tional  bank  to  enable  him  to  obtain  possession  of  collateral;  Citizens'  Nat.  Bank 
V.  Donnell,  172  Mo.  414,  72  S.  W.  925,  holding  right  to  interest  lost  by  com- 
pounding interest  upon  usurious  interest  agreed  to  be  paid. 

Cited  in  footnote  to  Gadsden  v.  Thrush,  45  L.  R.  A.  654,  which  holds  exemption 
of  national  banks  from  penalties  prescribed  by  state  statute  for  usury  should  not 
be  extended  by  implication. 

Cited  in  note  (56  L.  R.  A.  685,  688,  697,  701)  on  forfeiture  or  other  effect  of 
taking  or  receiving  illegal  interest  by  national  bank. 
Action  on  dtsconnted  note. 

Cited  in  Black  v.  First  Nat.  Bank,  96  Md.  429,  54  Atl.  88,  sustaining  right  of 
recovery  by  bank  discounting  notes  on  faith  of  validity  of  collateral  notes  as 
well  as  principal  note. 
Ultra  vires  contracts. 

Cited  in  Simons  v.  Fisher,  20  L.  R.  A.  569,  5  C.  C.  A.  324,  17  U.  S.  App.  1, 
55  Fed.  913  (dissenting  opinion),  majority  denying  right  of  bank  or  its  receiver 
to  recover  on  note  made  for  its  use  at  clearing  house  on  solicitation  of  its  presi- 
dent. 

17  L.  R.  A.  626,  PEOPLE  v.  LEE  KONG,  95  Cal.  666,  29  Am.  St  Rep.  165,  30  Pac 

800. 
Assault  nvlth  intent  to  commit  felony  as  an  attempt. 

Cited  in  People  v.  Burns  (Cal.)  60  L.  R,  A.  271,  69  Pac.  16,  holding  that 
assault  with  intent  to  commit  robbery  may  be  prosecuted  as  an  attempt  to  com- 
mit robbery. 

17  L.  R.  A.  628,  PAYNE  v.  KANSAS  CITY,  ST.  J.  A  C.  B.  R.  CO.  112  Mo.  6, 

20  S.  W.  322. 
fjiability  for  creatinar  or  continning:  nuisance. 

Approved  in  Tegeler  v.  Kansas  City,  95  Mo.  App.  166,  68  S.  W.  953,  holding 
permanent  nuisance  causing  direct  and  positive  injury  created  by  resting,  on 
abutting  property,  embankment  employed  to  raise  grade  of  alley;  Hulett  v. 
Missouri,  K.  &  T.  R.  Co.  80  Mo.  App.  90,  holding  successor  liable  for  continuing 
nuisance  erected  by  predecessor. 
"What  constitutes  a  public  improvement. 

Cited  in  note   (58  L.  R.  A.  757)   on  levees  as  public  improvements. 
What   is  an  act  of  God. 

Cited  in  footnotes  to  Libby  v.  Maine  C.  R.  Co.  20  L.  R.  A.  812,  which  holds 
unprecedented  flood  causing  washout  of  railroad  culvert  an  act  of  God;  Lang 
v.  Pennsylvania  R.  Co.  20  L.  R.  A.  360,  which  holds  theft  or  destruction  of 
whiskey  after  train  wrecked  by  flood  not  due  to  inevitable  accident. 

17  L.  R.  A.  633,  HI  NTER  v.  WESTON,  111  Mo.  176,  19  S.  W.  1098. 
Municipal  liability  for  condition  of  unopened  street. 

Cited  in  Kossmati  v.  St.  Louis,  153  Mo.  299,  54  S.  W.  513,  requiring  city  to 
keep  in  reasonably  safe  condition  so  much  of  street  as  it  opens  and  undertakes 
to  put  in  condition  for  public  travel;  Johnson  v.  St.  Joseph,  96  Mo.  App.  668. 
71  S.  W.  106,  holding  city  not  liable  for  accident  on  street  until  something  done 
by  officers  evincing  intention  to  assume  jurisdiction  over  same. 
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17  L.  R.  A.  636,  PALMER  v.  MICHIGAN  C.  R.  CO.  93  Mich.  363,  32  Am.  St. 
Rep.  507.  53  N.  W.  397. 

l^ho  are  fello'vr  servantM. 

Approved  in  Union  P.  R.  Co.  v.  Doyle,  50  Neb.  560,  70  N.  W.  43,  holding  fore- 
man in  charge  of  gravel  train  vice  principal  of  section  hand  under  his  control 
and  direction;  Shumway  v.  Walworth  &  N.  Mfg.  Co.  98  Mich.  414,  57  N.  W. 
251,  holding  superintendent  starting  planer  while  servant  oiling  same,  superior 
servant  of  latter. 

Cited  in  notes  (18  L.  R.  A.  824)  on  negligent  superiors;  (51  L.  R.  A.  520,  577, 
580,  589,  591,  613)  on  vice  principalship  considered  with  reference  to  superior 
rank  of  negligent  servant. 

llfaster*M  liability  for  inSnry  to  servant. 

Approved  in  Dewey  v.  Detroit,  G.  H.  &  M.  R.  Co.  97  Mich.  343,  22  L.  R.  A. 
295,  37  Am.  St.  Rep.  348,  56  N.  W.  756  (dissenting  opinion),  majority  denying 
liability  for  injury  to  brakeman  from  improper  loading  of  suitable  car,  where 
competent  inspector  furnished. 

17  L.  R.  A.  640,  Re  OLEAN,  135  N.  Y.  341,  32  N.  E.  9. 
Admlniilona  by   commenclnar   condemnatioa    proceedinflr* 

Cited  in  Re  Ethel  Street,  3  Misc.  404,  24  N.  Y.  Supp.  689,  holding  landowner's 
rights  in  premises  and  nondedication  for  highway  admitted  by  city's  commenc- 
ing condemnation  proceedings;  Johnstown  Min.  Co.  v.  Butte  &  B.  Consol.  Min. 
Co.  60  App.  Div.  348,  70  N.  Y.  Supp.  257,  holding  one  instituting  condemnation 
proceedings,  relying  on  unreformed  contract,  estopped  to  have  contract  reformed. 

Estoppel  to  deny  private  easement  for  street  purposes. 

Approved  in  Kerrigan  v.  Backus,  69  App.  Div.  336,  74  N.  Y.  Supp.  906,  and 
Collins  V.  Buffalo  Furnace  Co.  73  App.  Div.  27,  76  N.  Y.  Supp.  420,  holding 
grantees  of  lots  described  as  bordering  on  land  delineated  on  city  map  as  street, 
and  graded  and  used  by  grantors  for  full  width,  entitled  to  have  same  kept  op^n 
for  full  width;  Niagara  Falls  v.  New  York  C.  &  H.  R.  R.  Co.  41  App.  Div.  103, 
58  N.  Y.  Supp.  619,  holding  common  grantees  estoppe<l  by  recitals  in  deed  that 
premises  abut  on  specified  street,  to  deny  as  against  each  other  creoition  of  com- 
mon easement  therein;  Haight  v.  Littlefield,  71  Hun,  290.  24  N.  Y.  Supp.  1097, 
holding  grantee  of  one  attempting  to  dedicate  land  for  highway  entitled  to  have 
it  remain  open  for  his  use,  though  not  accepted  by  public  authorities. 

Adverse  possession  |   rnnnlnir  of  limitation. 

Approved  in  Lewis  v.  New  York  &  H.  R.  Co.  162  N.  Y.  223,  56  N.  E.  540, 
holding  prescriptive  right  as  against  abutting  owner,  to  forever  maintain  rail- 
road viaduct  in  street,  acquired  by  visible  and  exclusive  use  for  more  than 
twenty  years;  Teass  v.  St.  Albans,  38  \V.  Va.  15,  19  L.  R.  A.  808,  17  S.  E.  400, 
holding  that  limitation  runs  against  municipality. 

Dantaares  for  land  taken  for  street. 

Approved  in  Re  Ethel  Street,  3  Misc.  404,  24  N.  Y.  Supp.  689,  holding  only 
nominal  damages  recoverable  for  condemnation  as  street,  of  land  over  which 
abutting  owners  have  easement  to  pass;  Re  Adams,  141  N.  Y.  300,  36  N.  E. 
318,  holding  only  nominal  damages  allowable  in  proceedings  by  city  to  acquire 
for   street,    land   already   devoted   to   use   as   street   as   between    owner   and    his 
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grantee  of  abutting  lots;  Re  Street  Opening.  54  App.  Div.  487,  67  K.  Y.  Supp. 
57,  holding  grantor  of  land  bord£ring  on  purported  open  street  entitled  to  nom- 
inal damages  only,  on  taking  of  such  street  for  public  use;  Re  One  Hundred 
&  Sixteenth  Street,  1  App.  Div.  445,  37  N.  Y.  Supp.  508,  holding  owner  of  fee 
in  street  laid  down  on  city  plan,  but  not  opened,  subject  to  right  of  way  in 
another,  entitled  to  nominal  damages  only,  for  taking  of  public  easement. 

Distinguished  in  Re  One  Hundred  &  Seventyliurd  Street,  78  Hun,  491,  29 
X.  Y.  Supp.  205,  holding  owner  entitled  to  substantial  damages  on  taking  <  for 
street,  fee  of  land  already  subject  to  right  of  passage  by  abutting  owners;  Re 
Eleventh   Street,   64   App.   Div.   609,   71    N.   Y.   Supp.   824.   sustaining   right  to 

■ 

substantial  damages  on  condemnation  for  street,  of  land  over  which  no  pri- 
vate easement  exists;  Re  Ninety- Fourth  Street,  22  Misc.  35,  49  N.  Y.  Supp.  G^K). 
sustaining  right  to  recover  value  of  land  subject  to  existing  private  easements 
of  abutting  owners  on  condemning  fee  of  land  for  street;  Re  North  Fifth  Stre<?t, 
64  App.  Div.  612,  71  N.  Y.  Supp.  644,  sustaining  right  to  substantial  damages 
on  taking  land  for  street,  where  all  persons  having  private  easements  therein 
are   estopped   to   claim   same. 

17  L.  R.  A.  643,  MISSOURI  P.  R.  CO.  v.  SHERWOOD,  T.  &  CO.  84  Tex.  125,  4  In- 

ters.   Com.  Rep.  240,   19  S.  W.   455. 

Followed  without  special  discussion  in  Missouri  P.  R.  Co.  v.  Gernan,  84  Tex. 
141,   19  S.  W.  461. 

L.lmlt«tlon   off   carrier's   llabtllty. 

Cited  in  footnote  to  Courteen  v.  Kanawha  Dispatch,  55  L.  R.  A.  182,  which 
denies  carrier's  liability  for  accidental  destruction  of  property  while  in  ware- 
house on  pier,  awaiting  arrival  of  vessel  of  connecting  carrier. 

Cited  as  overruled  in  Texas  &  P.  R.  Co.  v.  Walker,  25  Tex.  Civ.  App.  213, 
60  S.  W.  796,  relating  to  carrier's  exemption  from  liability  for  negligence. 

Elxtniterrltortal   force  off  state  statute  against  Itmlttnar  liability-. 

Cited  in  Otis  Co.  v.  Missouri  P.  R.  Co.  112  Mo.  628,  20  S.  W.  676,  adopting 
as  correct,  ruling  of  main  case  that  statute  prohibiting  carriers  from  limiting 
common-law  liability  applies  only  to  purely  domestic  shipments;  Dillon  v.  Erie 
R.  Co.  19  Misc.  124,  43  N.  Y.  Supp.  320,  holding  that  act  requiring  every  railroad 
company  operating  railroad  "in  this  state"  to  issue  mileage  books  applies  to  in- 
terstate transportation  only. 

Cited  in  footnotes  to  Tecumseh  Mills  v.  Louisville  &  N.  R.  Co.  49  L.  R.  A. 
557,  which  holds  prohibition  against  carriers'  limiting  liability  inapplicable  to 
contract  by  domestic  corporation  made  in  other  state  for  transportation  entirely 
outside  of  state;  Osborne  v.  State,  25  L.  R.  A.  120,  which  upholds  taxation  of 
local  express  business,  though  interstate  commerce  also  carried  on;  Re  Sanders. 

18  L.  R.  A.  550,  which  holds  void,  as  to  original  packages,  act  requiring  mark- 
ing on  package  of  year  in  which  seed  grown. 

'Wliat  constitutes  Interstate  contmerce. 

Approved  in  Houston  &  T.  C.  R.  Co.  v.  Davis,  11  Tex.  Civ.  App.  28,  31  S.  W. 
308,  holding  contract  to  carry  between  designated  points  in  state  to  end  of  line, 
live  stock  consigned  to  town  in  other  state,  not  interstate  commerce. 

Cited  in  Robinson  v.  New  York  &  T.  S.  S.  Co.  36  Misc.  706,  74  N.  Y.  Supp. 
384,  holding  contract  for  transportation  of  goods  received  at  Galveston  for  CAr 
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riage  to  New  York,  one  for  interstate  shipment;  State  v.  International  &  G. 
N.  R.  Co.  21  Tex.  Civ.  App.  222,  71  S.  W.  994,  holding  cotton  consigned  for  for- 
eign shipment  not  subject  to  act  relating  to  compression  of  cotton  in  transit. 
Distinguished  in  Houston  Direct  Nav.  Co.  v.  Insurance  Co.  of  N.  A.  89  Tex. 
6,  30  L.  R.  A.  714,  footnote  p.  713,  69  Am.  St.  Rep.  17,  32  S.  W.  889,  holding 
shipment  between  points  in  same  state  interstate  commerce  when  continuous  voy- 
age to  other  state  contemplated;  Ft  Worth  &  D.  C.  R.  Co.  v.  Whitehead,  6  Tex, 
Civ.  App.  601;  26  S.  W.  172,  holding  act  of  interstate  commerce  not  shown  by  car- 
rier receiving  within  state  goods  shipped  from  outside  state  and  carrying  to 
other  point  in   state. 

17  L.  R.  A.  648,  BROWN  v.  POSTAL  TELEG.  CABLE  CO.  Ill  N.  C.  187,  32 

Am.  St.  Rep.  793,  16  S.  E.   179. 
Ijtmltatton  off  telearraph  company's  liability. 

Cited  in  Sherrill  v.  Western  U.  Teleg.  Co.  116  N.  C.  658,  21  S.  E.  400,  and 
Efird  V.  Western  U.  Teleg.  Co.  132  N.  C.  271.  43  S.  E.  825,  denying  power  of 
telegraph  company  to  restrict  by  contract  its  liability  for  mistake  or  delay  in 
delivering  message;  Birkett  v.  Western  U.  Teleg.  Co.  103  Mich.  365,  33  L.  R. 
A.  405,  footnote  p.  404,  50  Am.  St.  Rep.  374,  61  N.  W.  645,  holding  valid, 
condition  against  liability  beyond  amount  paid  for  sending  unrepeated  message; 
Shaw  V.  Postal  Teleg.  &  Cable  Co.  79  Miss.  696,  56  L.  R.  A.  493,  89  Am.  St. 
Rep.  666,  31  So.  222  (dissenting  opinion),  majority  denying  power  to  enforce, 
in  other  state,  liability  for  mistakes  in  transmitting  cipher  telegram,  without 
payment  of  additional  fee  required  to  insure  against  mistake;  Hendricks  v.  West- 
ern U.  Teleg.  Co.  126  N.  C.  311,  78  Am.  St.  Rep.  658,  35  S.  E.  543,  holding  that 
rules  of  telegraph  company,  without  notice  to  those  to  be  affected,  afford  no 
protection    for   nondelivery. 

Cited  in  footnotes  to  Reed  v.  Western  U.  Teleg.  Co.  34  L.  R.  A.  492,  which 
holds  void,  stipulation  limiting  liability  for  mistakes  in  transmitting  un- 
repeated telegrams;  Western  U.  Teleg.  Co.  v.  Eubank,  36  L.  R.  A.  711,  which 
denies  right  to  limit  recovery  for  unrepeated  messages  to  amount  paid  for 
sending,  or  to  require  presenting  of  claim  within  sixty  days;  Coit  v.  Western 
U.  Teleg.  Co.  53  L.  R.  A.  678,  which  holds  person  telegraphing  request  for  in- 
formation bound  by  agreement  of  one  complying  with  request  limiting  company's 
liability. 

Carrier's  limitation  off  liability. 

Cited  in  Thomas  v.  Southern  R.  Co.  131  N.  C.  591,  42  S.  E.  964,  denying  com- 
mon carrier's  right  to  contract  with  passenger  against  loss  of  baggage  through 
its  negligence. 

17  L.  R.  A.  650,  CLULOW  v.  McCLELLAND,  151  Pa.  583,  25  Atl.  147-. 
Bxtraordlnary  ase  off  "bridge  or  hlarb^ray. 

Approved  in  Megargee  v.  Philadelphia,  153  Pa.  343,  25  Atl.  1130,  denying  city's 
liability  for  strain  to  horse  and  wagon  in  drawing  heavy  loads  over  alley  pave- 
ment rendered  bad  by  continuous  hauling  by  owner;  Chicago  v.  Kohlhof.  64  111. 
App.  353,  holding  city  not  required  to  construct  sidewalk  which  will  allow 
moving  of  1,400-pound  safe  over  it;  Conshohocken  R.  Co.  v.  Pennsylvania  R.  Co. 
15  Pa.   Co.   Ct.  453,  holding  railroad  company  building  bridge  to  carry  higli- 
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way  over  track  not  required  to  build  bridge  strong  enough  to  sustain  unusual 
weight  of  trolley  car. 

—  Traction  engine  on  bridare. 

Approved  in  Coulter  v.  Pine  Twp.  164  Pa.  547,  35  W.  N.  C.  399,  30  Atl.  490, 
holding  question  whether  moving  of  traction  engines  had  become  ordinary 
use  of  highway  at  time  of  previously  reconstructing  bridge  broken  by  one,  for 
jury;  Herdin  County  v.  Coffman,  60  Ohio  St.  534,  48  L.  R,  A.  458,  64  N.  E.  10.54, 
holding  question  whether  crossing  of  bridge  by  traction  engine  drawing  water 
tank  is  usual,  for  jury;  Welch  v.  Geneva,  110  Wis.  390,  86  N.  W.  970,  denying 
liability  of  town  for  injury  by  breaking  of  bridge,  to  one  attempting  to  cross 
with  traction  engine  of  excessive  weight  without  spanning  bridge  with  planks. 

17  L.  R.  A.  652,  STAVER  &  WALKER  v.  LOCKE,  22  Or.  519,  29  Am.  St.  Rep. 

621,  30  Pac.  497. 
Contlnannce  of  flranranty. 

Approved  in  Blyth  v.  Pinkerton  Nat.  Detective  Agency,  10  Wyo.  152,  57  L. 
R.  A.  472,  67  Pac.  619,  holding  that  guaranty  of  detective's  salary  and  expenses 
in  working  up  murder  case  does  not  cover  services  connected  with  retrial  of 
accused. 

17  L.  R.  A.  654,  WILSON  v.  STATE,  30  Fla.  234,  II  So.  556. 
Bvfdence  of  threats. 

Cited  in  State  v.  Burton,  63  Kan.  608,  66  Pac.  633,  holding  evidence  of  threats 
by  deceased  against  one  on  trial  for  murder  competent  when  defense  is  self  de 
fense;  Brooks  v.  Com.  100  Ky.  202,  37  S.  W.  1043,  denying  admissibility  of 
accused's  declaration  that  he  "did  not  give  a  damn  for  hell;  the  West  was  his 
home." 

17  L.  R.  A.  664,  DRAKE  v.  DRAKE,  134  N.  Y.  220,  32  N.  E.  114. 
Conntrnctlon  of  wordu  **lMine,"  **helrs,*'  and  ^'descendants"  In  ^ivlll. 

Cited  in  Emmet  v.  Emmet,  67  App.  Div.  185,  73  N.  Y.  Supp.  614,  holding  re- 
siduary devise  to  "lawful  issue"  of  testatrix  limited  to  children;  Chwatal  v. 
Schreiner,  148  N.  Y.  687,  43  N.  E.  166,  Affirming  77  Hun,  611,  29  N.  Y.  Supp. 
1142.  Wliich  Affirms,  3  Misc.  195,  23  N.  Y.  Supp.  206,  holding  word  "issue" 
in  devise  in  trust  during  lives  of  children  and  until  majority  of  youngest  of  "is- 
sue" of  longest  survivor  limited  to  grandchildren  where  no  great  grandchild  at 
testator's  death;  New  York  L.  Ins.  &  T.  Co.  v.  Viele,  161  N.  Y.  20,  76  Am.  St. 
Rep.  238,  55  N.  E.  311,  holding  descendants  presumed  to  be  meant  by  words 
"lawful  issue"  in  domestic  will;  Harrison  v.  Mc-Adam,  38  Misc.  21.  76  N.  Y. 
Supp.  701,  holding  great  granddaugliter  of  testator  "lawful  issue"  of  her 
grandfather  under  provision  in  will  for  reversion  of  share  if  any  of  tes- 
tator's children  die  without  leaving  "lawful  issue;"  Hilliker  v.  Bast,  64  App. 
Div.  553,  72  N.  Y.  Supp.  301,  holding  devise  to  son  and  "his  lawful  issue" 
forever  gives  son  fee  simple  absolute;  Bodine  v.  Brown,  12  App.  Div.  338,  42 
N.  Y.  Supp.  202,  holding  devise  over  to  "issue  or  heirs"  of  child  goes  to  heirs 
at  law  on  death  of  child  without  issue;  Hillen  v.  Iselin,  67  Hun,  449,  22 
N.  Y.  Supp.  282,  holding  children  of  living  child  of  testator's  daughter  proper 
objects  of  power  of  appointment  authorizing  appointment  of  daughter's  chil- 
dren  or  their   "descendants." 
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Cited  in  footnote  to  Mcllhinny  v.  McIIhinny,  24  L.  R.  A.  489,  which  holds 
word  '*is8ue"  a  word  of  purchase,  and  not  of  limitation. 

17    L.  R.  A.  674,  HUDSON  RIVER  TELEPH.  CO.  v.  VVATERVLIET  TURNP. 

&  R.  CO.   135  N.  Y.  393,  31  Am.  St.  Rep.  838,  32  N.  E.  148. 
nisrlit  to  question  actn  as  ultra  vires. 

Cited  in  Seattle  Gas  &  Electric  Co.  v.  Citizens'  Light  &  P.  Co.  123  Fed.  596, 
holding  that  abutter  suffering  special  injury  from  gas  company's  laying  mains  in 
streets  may  invoke  want  of  charter  authority  as  ground  for  relief. 

Wliat  use  of  streets  permissible. 

Cited  in  State  ex  rel.  Spokane  &  B.  C.  Teleph.  &  Teleg.  Co.  v.  Spokane,  24 
Wash.  59,  63  Pac.  1116,  upholding  power  of  city  council  to  refuse  use  of  streets 
for  telephone  line;  Utica  v.  Utica  Teleph.  Co.  24  App.  Div.  364,  48  N.  Y.  Supp. 
916,  denying  right  of  telephone  company  to  erect  poles  and  lines  on  city  street; 
Marshfield  v.  Wisconsin  Teleph.  Co.  102  Wis.  611,  44  L.  R.  A.  572,  78  N.  W.  735, 
upholding  right  of  city  to  prohibit  in  its  discretion  encumbering  streets  with 
telephone  poles;  Eels  v.  American  Teleph.  &,  Teleg.  Co.  143  N.  Y.  136,  25  L.  R. 
A.  642,  38  N.  E.  202,  holding  permanent  and  exclusive  appropriation  of  part 
of  rural  highway  by  telephone  poles  and  wires  not  part  of  public  easement; 
State  ex  rel.  Wisconsin  Teleph.  Co.  v.  Sheboygan,  111  Wis.  32,  86  N.  W.  657, 
holding  consent  of  city  to  construction  of  telephone  line  on  certain  streets  not 
granting  of  franchise;  Northwestern  Teleph.  Exchange  Co.  v.  Chicago,  M. 
&  St.  P.  R.  Co.  76  Minn.  345,  79  N.  W.  315,  holding  that  telephone  companies 
in  establishing  lines  have  same  power  of  eminent  domain  as  telegraph  com- 
panies; West  Jersey  R.  Co.  v.  Camden,  G.  &  W.  R.  Co.  52  N.  J.  Eq.  35,  29 
Atl.  423,  holding  trolley  railroad  not  additional  burden;  Tremblay  v.  Har- 
mony Mills,  171  N.  Y.  600,  64  N.  E.  501,  holding  abutting  owner  liaWe  for  in- 
jury to  person  by  accumulation  of  ice  on  sidewalk  by  negligent  construction  of 
leader  from  roof  of  building;  Fries  v.  New  York  &  H.  R.  Co.  169  N.  Y.  284, 
62  N.  E.  358,  denying  liability  of  railroad  company  to  abutting  owner  for  con- 
sequential damages  from  erection  of  steel  viaduct  in  which  to  run  trains,  in  obe- 
dience to  statute. 

Cited  in  footnote  to  State,  Kennel  ly,  Prosecutor,  v.  Jersey  City,  26  L.  R.  A.  281, 
which  holds  authorized  street  car  line  a  proper  street  use. 

Motive  po^ver  for  street  rall^vays.    ^ 

Cited  in  Paterson  R.  Co.  v.  Grundy,  51  N.  J.  Eq.  227,  26  Atl.  788,  authorizing 
use  of  electricity  as  motive  power  for  street  railroad  empowered  to  use  motive 
power  deemed  **expedient  and  proper;"  Prospect  Park  &  C.  I.  R.  Co.  v.  Coney  Is- 
land &  B.  R.  Co.  144  N.  Y.  157,  26  L.  R.  A.  612,  39  N.  E.  17,  Reversing  66  Hun, 
374,  21  N.  Y.  Supp.  1046,  holding  adoption  of  electric  motive  power  not  justi- 
fication for  street  railway  company  ceasing  to  run  cars  to  depot  of  rival  company 
under  contract  permitting  it   if  *'steam"   used  as  motive  power. 

Cited  in  footnote  to  Chicago  General  R.  Co.  v.  Chicago  City  R.  Co.  50  L.  R. 
A.  734,  which  denies  liability  for  collision  with  cars  of  other  company  because 
of  running  cable  cars  under  authority  to  use  animal   power  only. 

Conflicting  rislftts  of  telephone  and  street   rail^vay  companies. 

Cited  in  Cumberland  Teleg.  &  Teleph.  Co.  v.  United  Electric  R.  Co.  93  Tenn. 
617,  27  L.  R.  A.  242,  footnote  p.  236,  29  S.  W.  104,  holding  electric  street  car 
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company  liable  to  telephone  company  by  charging  earth  so  as  to  destroy  use  of 
latter 's  ground  circuit. 

Cited  in  footnote  to  Rutland  Electric  Light  Co.  v.  Marble  City  Electric  Lijjlit 
Co.  20  L.  R.  A.  821,  which  holds  electric  light  company  entitled  to  injunction 
against  erection  by  another  company  of  wires  carrying  dangerous  current. 

Telearrapli  as  tnclndlna:  telephone. 

Cited  in  Old  Colony  Trust  Co.  v.  Wichita,  123  Fed.  775,  holding  that  telegraph 
embraces  telepnone  w^ith  reference  to  use  of  streets. 

Extra  allo^'ances. 

Approved  in  People  v.  Rochester  Dime  Sav.  &  L.  Asso.  7  App.  Div.  351,  39 
N.  Y.  Supp.  939,  authorizing  extra  allow^ance  in  action  to  forfeit  powers  and 
franchises  of  corporation;  Rochester  &,  H.  Valley  R.  Co.  v.  Rochester,  17  App. 
Div.  266,  45  N.  Y.  8upp.  687,  holding  expense  of  jprade  crossing  proper  basis 
for  extra  allowance. 

» 

17  L.  R.  A.  681,  TAMPA  STREET  R.  &  POWER  CO.  v.  TAl^iPA  SUBURBAN 

R.  CO.  30  Fla.  595,  11  So.  562. 
Dlnqnallflcatfon  of  JHdve. 

Approved  in  State  cop  rel.  Ambler  v.  Hocker,  34  Fla.  29,  25  L.  R.  A.  119,  15 
So.  .581,  holding  that  previous  relation  of  attorney  and  client  disqualifies  judge. 

Cited  in  footnote  to  First  Nat.  Bank  v.  McGuire,  47  L.  R.  A.  413,  which 
holds  judge  disqualified  to  try  case  in  which  plaintiff  is  corporation  of  which 
his   wife   is   a   shareholder. 

Cited  in  note  (25  L.  R.  A.  117)  on  disqualification  of  judge  by  prior  connec- 
tion with  case. 

17  L.  R.  A.  685,  WILSON  v.  CALIFORNIA  C.  R.  CO.  94  Cal.  166,  29  Pac.  861. 
"Wlien  relation  of  carrier  ceases. 

edited  in  note  (17  L.  R.  A.  694)  as  to  when  liability  of  railway  carrier  of  goods 
ceases  to  be  that  of  carrier. 

Borden  of  proof* 

Cited  in  Dieterle  v.  Bekin,  143  Cal.  688,  77  Pac.  664,  holding  that  burden  of 
showing  that  loss  did  not  occur  because  of  his  negligence  arises  on  proof  that 
warehouseman  did  not  use  ordinary  care  in   preserving  property. 

17  L.  R.  A.  691,  EAST  TENNESSEE,  V.  &  G.  R.  CO.  v.  KELLY,  91  Tenn.  699, 

30  Am.  St.  Rep.  902,  20  S.  \Y.  312. 
Liability  of  carrier  at  destination* 

Followed  in  East  Tennessee,  V  &  G.  R.  Co.  v.  Kelly,  91  Tenn.  709.  20  S.  W. 
314,  holding  that  relation  of  carrier  does  not  exist  two  days  after  arrival  of 
goods,   and    their   storing   in   warehouse. 

Cited  in  footnotes  to  Missouri  P.  R.  Co.  v.  Nevils,  28  L.  R.  A.  80,  which 
holds  carrier's  liability  continues  for  reasonable  time  for  acceptance  and  re- 
moval of  goods  after  arrival;  Wilson  v.  California  C.  R.  Co.  17  L.  R,  A.  685, 
which  requires  notice  to  consignee  to  reduce  carrier's  liability  to  that  of  ware- 
houseman; Allam  V.  Pennsylvania  R.  Co.  39  L.  R.  A.  535.  which  denies  carrier's 
liability  for  unloading  goods  on  open  platform  during  storm;  Hardman  v.  Moo* 
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tana  Union  R.  Co.  39  L.  R.  A.  300,  which  holds  carrier  liable  for  permitting 
car  incorrectly  labeled  "powder"  to  stand  near  warehouse,  preventing  firemen 
from  attempting  to  put  out  fire;  Scasongood  v.  Tennessee  &  0.  River  Transp. 
Co.  49  L.  R.  A.  270,  which  holds  carrier  refusing  to  accept  freight  tendered  lia- 
ble for  loss  by  theft. 

Distinguished  in  Central  Trust  Co.  v.  East  Tennessee,  V.  &,  G.  R.  Co.  70  Fed. 
768,  holding  judgment  for  loss  by  fire  in  warehouse,  of  goods  wrongfully  de- 
tained by  carrier,  one  for  damages  in  "operation  of  railroad"  within  provision 
against  giving  mortgage  which  shall  be  valid  as  against  such  judgment;  Penn- 
sylvania R.  Co.  V.  Xaive  (Tenn.)  64  L.  R.  A.  449,  79  S.  W.  124,  which  holds 
carrier  liable  for  failure  to  prevent  loss  of  perishable  freight  arriving  on  even- 
ing before  Fourth  of  July. 

Proximate  canae  of  injury. 

Followed  in  Central  Trust  Co.  v.  East  Tennessee,  V.  &  G.  R.  Co.  70  Fed.  765, 
and  East  Tennessee,  V.  &  G.  R.  Co.  v.  Kelly,  91  Tenn.  709,  20  S.  W.  314,  holding 
carrier's  incorrect  statement  that  goods  had  not  arrived,  proximate  cause  of 
their  loss  by  fire  in  warehouse. 

Approved  in  Zopfi  v.  Postal  Teleg.  Cable  Co.  9  C.  C.  A.  311,  22  U.  S.  App. 
136,  60  Fed.  990,  holding  question  of  proximate  cause  of  injury  to  girl  slipping 
while  stepping  over  telephone  pole,  which  has  fallen  between  slippery  stepping 
ptone  and  platform,  for  jury;  Beopple  v.  Illinois  C.  R.  Co.  104  Tenn.  428,  58 
S.  W.  231,  holding  railroad  company  improperly  blocking  highway  with  train 
liable  for  injury  from  fright  of  liorses  by  negligence  in  operating  other  train; 
Anderson  v.  Miller,  96  Tenn.  45,  31  L.  R,  A.  606,  54  Am.  St.  Rep.  812,  33  S.  W. 
615,  holding  wrongful  storing  of  cotton  in  building,  proximate  cause  of  in- 
jury by  fire  which  would  otherwise  have  been  easily  extinguished;  Weeks  v. 
McNulty,  101  Tenn.  500,  43  L.  R.  A.  187,  70  Am.  St.  Rep.  693,  48  S.  W.  809, 
liolding  failure  to  construct  fire  escapes  on  hotel  not  proximate  cause  of  death 
of  guest,  who  could  have  escaped  from  window  without  fire  escape;  Chattanooga 
Light  &  P.  Co.  V.  Hodges,  109  Tenn.  338,  60  L.  R.  A.  461,  97  Am.  St.  Rep.  844, 
70  S.  W.  616,  holding  that  proximate  cause  of  death  of  employee,  who  re- 
entered burning  building  to  telephone  alarm,  is  not  employer's  negligence  in 
constructing  building  which  would  burn. 

17  L.  R.  A.  697,  EATON  v.  BROWN,  96  Cal.  371,  31  Am,  St.  Rep.  225,  31  Pac.  250. 

PrenarinK,  markina:,  and  ctLUting  offlcial  ballot. 

Approved  in  Murphy  v.  Curry,  137  Cal.  486,  59  L.  R.  A.  99,  70  Pac.  461,  hold- 
ing unconstitutional,  prohibition  against  printing  name  of  candidate  of  more 
than  one  party  in  more  than  one  column;  Britton  v.  Election  Comrs.  129  Cal.  343, 
51  L.  R.  A.  118,  61  Pac.  1115,  holding  unconstitutional,  denial  to  political  par- 
ties casting  less  than  3  per  cent  of  votes  cast  at  next  preceding  election,  right  to 
privileges  and  protection  given  other  parties;  Slaymaker  v.  Phillips,  5  Wyo.  478, 
47  L.  R.  A.  851,  40  Pac.  971  (dissenting  opinion),  majority  sustaining  require- 
ment of  indorsement  by  official  stamp  and  name  or  initials  of  judge  of  election 
on  outside  of  official  ballots;  Chamberlain  v.  Wood,  15  S.  D.  229,  56  L.  R.  A.  191, 
91  Am.  St.  Rep.  674,  88  N.  W.  109  (dissenting  opinion),  majority  sustaining  act 
limiting  votes  to  candidates  whose  names  appear  on  oflficial  ballot. 

Explained  in  State  ex  reL  Runge  v.  Anderson,  100  Wis.  632,  42  L.  R.  A.  242, 
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76  N.  VV.  482,  sustaining  provision  against  allowing  political  party  casting  less 
tlian  2  per  cent  of  vote  at  preceding  election,  place  on  official  ballot. 

Cited  in  footnote  to  State  ex  rel.  McCarthy  v.  Moore,  59  L.  R.  A.  447,  which 
sustains  prohibition  against  placing  on  official  ballot,  name  of  unsuccessful  candi- 
date for  party  nomination  at  primary  election. 

Cited  in  notes  (25  L.  R.  A.  484)  on  how  far  right  to  vote  is  absolute;  ballots 
and  primaries;   (47  L.  R.  A.  806)  on  marking  official  ballot. 

17  L.  R.  A.  699,  EMRY  v.  ROANOKE  NAV.  &  WATER  POWER  CO.  Ill  K.  C. 

94,  16  S.  E.  18. 
Tomrarda  mrltoin  dnty  o^ved,  rendering  liable  for  Injory. 

Approved  in  Mason  v.  Richmond  &  D.  R^.  Co.  Ill  N.  C.  499,  18  L.  R.  A.  850, 
82  Am.  St.  Rep.  814,  16  S.  E.  698  (dissenting  opinion),  majority  holding  that 
want  of  bumpers  on  freight  cars,  although  received  from  other  road,  renders 
company  liable  for  resulting  injury  to  brakeman. 

Cited  in  footnote  to  Fitzsimons  &  C.  Co.  v.  Braun,  59  L.  R.  A.  421,  which  sus- 
tains liability  for  injury,  by  vibration,  to  adjoining  property,  from  use  of  high 
explosive  for  excavating  on  own  land. 

Distinguished  in  Bottoms  v.  Seaboard  &  R.  R.  Co.  114  N.  C.  706,  25  L.  R.  A. 
789,  41  Am.  St.  Rep.  799,  19  S.  £.  730,  holding  railroad  liable  for  injury  to  child 
on  track,  if  danger  could  have  been  discovered  in  time  to  avoid  injury. 

17  L.  R.  A.  703,  HANDLEY  v.  HARRIS,  48  Kan.  606,  30  Am.  St.  Rep.  322,  29 

Pac.  1145. 
RefllfnK  chattel  mortKase  on   removal   of   property* 

Approved  in  Greenville  Nat.  Bank  v.  Evans-Snyder-Buel  Co.  9  Okla.  369,  60  Pac. 
249;  Wilson  v.  Rustad,  7  N.  D.  332,  66  Am.  St.  Rep.  649,  75  X.  W.  260:  Shapard 
▼.  Hynes,  52  L.  R.  A.  678,  45  C.  C.  A.  275,  104  Fed.  449 ;  Ord  Nat.  Bank  v.  Massey. 
48  Kan.  764,  17  L.  R.  A.  128,  30  Pac.  124,— holding  interests  of  chattel  mortgagee 
protected  by  registration  in  county  of  execution  on  removal  of  property  to  other 
state;  National  Bank  of  Commerce  v.  Morris,  114  Mo.  263,  19  L.  R.  A.  466,  foot- 
note p.  463,  35  Am.  St.  Rep.  754,  21  S.  W.  511,  holding  recorded  chattel  mort- 
gage in  one  state  good  in  another  to  which  property  taken. 

Cited  in  footnote  to  McFadden  v.  Blocker,  58  L.  R.  A.  879,  which  requires  chat- 
tel mortgage  to  be  executed,  acknowledged,  and  recorded  according  to  law  of  place 
where  property  located. 

Cited  in  note  (64  L.  R.  A.  358)  on  conflict  of  laws  as  to  chattel  mortgages. 

17  L.  R.  A.  705,  LOVETT  v.  STATE,  30  Fla.  142,  11  So.  550. 

Reports  of  later  appeals  in  31  Fla.  164,  12  So.  452,  33  Fla.  389,  14  So.  837. 
NecciMity  of  reqaentlnar  tnatrnctlona. 

Approved  in  Copeland  v.  State.  41  Fla.  322,  26  So.  319,  and  New  v.  Territory, 
12  Okla.  181,  70  Pac.  198,  holding  failure  to  instruct  as  to  various  degrees  of  homi- 
cide unavailable  in  absence  of  request;  McCoy  v.  State,  40  Fla.  497,  24  So.  48.5. 
holding  omission  to  instruct  as  to  justifiable  homicide  not  available  in  absence  of 
request. 

Instractfon  as  to  reasonable  doubt. 

Approved  in  Jenkins  v.  State,  35  Fla.  830,  48  Am.  St.  Rep.  267,  18  So.  182, 
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liolding  instruction  authorizing  conviction  on  circumstantial  evidence  of  such  de- 
gree of  certainty  as  jury  would  come  to  in  their  own  grave  and  important  concerns, 
erroneous;  Bryant  v.  State,  34  Fla.  296,  16  So.  177,  holding  reasonable  doubt 
authorizing  acquittal,  one  arising  from  consideration  of  entire  evidence,  not  a 
part  thereof;  Wallace  v.  State,  41  Fla.  580,  26  So.  713,  holding  instruction  that 
jury  should  convict  if  evidence  of  defendant's  guilt  satisfies  them  so  as  to  leave  no 
doubt  of  innocence  for  which  they  can  give  intelligent  reason,  properly  given. 

Distinguished  in  Woodruff  v.  State,  31  Fla.  336,  12  So.  653,  holding  refusal  of 
instruction  as  to  reasonable  doubt,  substantially  like  one  already  given  not  reversi- 
ble error. 

Rivlit  to  kill  In  self  defense. 

Followed  in  Mercer  v.  State,  41  Fla.  284,  26  So.  317;  Wilson  v.  State,  30  Fla. 
255,  11  So.  556;  Kennard  v.  State,  42  Fla.  585,  28  So.  858,  denying  right  to 
set  up  in  self  defense,  a  necessity  which  slayer  brought  on  himself. 

Approved  in  Alvarez  v.  State,  41  Fla.  538,  27  So.  40.  and  Ballard  v.  State,  31 
Fla.  289,  12  So.  865,  holding  reasonable  belief  of  imminent  danger  of  losing  life, 
or  of  great  bodily  injury,  necessary  to  justify  killing  in  self  defense. 

Cited  in  note  (45  L.  R.  A.  690,  691)  on  self  defense  set  up  by  accused  who 
began  conflict. 

Certiorari  to  correct  record. 

Cited  in  State  v.  Marsh,  134  N.  0.  185,  47  S.  E.  6,  holding  that  certiorari  will 
issue  to  correct  record  in  criminal  case  decided  in  supreme  court  on  false  record. 

17  L.  R.  A.  714,  MOORE  v.  STATE,  47  Kan.  772,  28  Pac.  10721, 
BmstnrdT  proceedlnara. 

Cited  in  State  ex  rel.  Yilek  v.  Jehlik,  66  Kan.  304,  61  L.  R.  A.  267,  71  Pac.  572, 
denying  right  of  unmarried  woman,  who  is  an  imbecile,  to  institute  bastardy 
proceedings. 

Cited  in  footnotes  to  State  v.  Ostwalt,  32  L.  R.  A.  396,  which  holds  void,  pro- 
vision for  appeal  by  mother  from  acquittal  of  putative  father  in  bastardy  case; 
State  V.  Brewer,  19  L.  R.  A.  362,  which  holds  perpetual  punishment  not  author- 
ized by  judgment  in  bastardy  proceedings  directing  execution  for  annual  payment 
as  for  penalty. 

Cited  in  note  (34  L.  R.  A.  669)  on  constitutionality  of  imprisonment  for  debt 
to  enforce  orders  or  decrees  in  bastardy  proceedings. 

17  L.  R.  A.  720,  BARRETT  v.  PALMER,  135  N.  Y.  336,  31  Am.  St.  Rep.  835, 

31  N.  E.  1017. 
Jurisdiction   of  state  courts. 

Affirmed  in  162  U.  S.  399,  40  L.  ed.  1015,  16  Sup.  Ct.  Rep.  837,  upholding  juris- 
diction of  state  court  in  action  for  ouster  from  land  ceded  to  United  States  for 
N"avy  yard,  and  by  them  leased  to  city  for  market  purposes. 

Approved  in  Lotterle  v.  Murphy,  67  Hun,  77,  21  N.  Y.  Supp.  1120,  sustaining 
jurisdiction  of  state  court  of  summary  proceedings  to  aispossess  tenant  of  premises 
forming  part  of  Navy  yard;  Madden  v.  Arnold,  22  App.  Div.  243,  47  N.  Y.  Supp. 
757,  sustaining  jurisdiction  of  state  court  over  action  for  injury  by  vicious  dog 
on  land  ceded  to  United  States  for  arsenal. 

Cited  in  footnote  to  People  v.  Welch,  24  L.  R.  A.  117,  which  holds  punishable 
L.  R.  A.  Au.— Vol.  III.— 6. 
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under  stat^  laws,  manslaiijjhter  committed  by  misconduct  or  negligence  of  Fed- 
eral pilot  within  territorial  limits  of  state. 

"Who  are  felloiv  aervantn. 

Distinguished  in  Geoghegan  v.  Atlas  S.  S.  Co.  6  Misc.  127,  25  N.  Y.  Supp.  lllR 
holding  master  and  seamen  of  vessel  fellow  serv^ants. 

17  L.  R.  A.  723,  PEOPLE  v.  Ql'ANSTROM,  93  Mich.  254,  53  N.  W.  165. 

Rlgrbt  of  linaband  or  ^ivife  to  make  complaint  airalnat  otlier  apoaae. 

Approved  in  People  v.  Westbrook,  94  Mich.  629,  54  N.  W.  486,  denying  right 
of  wife  to  make  complaint  against  husband  for  indecent  assault  on  his  daughter. 

Distinguished  in  People  v.  Turner,  116  Mich.  391,  74  N.  W.  619,  holding  objec- 
tion that  complaint  in  prosecution  for  bigamy  was  made  by  husband  waiver  by 
pleading  to  information. 

CompetencT  of  mrlfe  aa  ^vltneaa. 

Approved  in  People  v.  Westbrook,  94  Mich.  629,  54  N.  W.  486,  holding  wife 
incompetent  to  testify  against  huf^band  in  prosecution  for  indecent  assault  on  hi"« 
daughter;  Travis  v.  Stevens,  127  Mich.  688,  87  N.  W.  85.  holding  wife  incompetent 
to  testify  against  husband  in  action  against  him  for  support  where  she  had  left 
him  and  he  was  willing  to  receive  her  back;  People  v.  Gordon,  100  Mich.  521, 
59  N.  W.  322,  holding  wife  incompetent  to  testify  against  husband  on  his  trial 
for  murder. 

Cited  in  footnotes  to  People  v.  Curiale,  59  L.  R.  A.  588,  which  denies  wife's 
competency  to  testify  to  offenses  committed  by  husband  on  her  before  marriag*»: 
State  v.  Kodat,  51  L.  R.  A.  509,  which  holds  divorce  does  not  make  wife  compe- 
tent witness  against  husband  as  to  crime  previously  committed;  Frankenthal  v, 
Solomonson,  44  L.  R,  A.  311,  which  authorizes  wife's  examination  on  supplemen- 
tary proceedings  against  husband  without  his  consent;  Brock  v.  State,  60  L.  R.  A. 
465,  which  denies  husband's  power  to  waive  statutory  provision  against  wife  tei*- 
tifying  against  him  criminally,  save  for  offense  against  her;  State  v.  Burt,  62  L. 
R  A.  172,  holding  commission  of  incest  by  man  not  crime  against  wife  within 
statute  forbidding  latter  to  be  witness  against  him. 

Disapproved  in  effect  in  State  v.  Chambers,  87  Iowa,  4,  43  Am.  St.  Rep.  349, 
53  N.  W.  1090,  holding  wife  competent  witness  against  husband  in  prosecution 
for  incest  with  stepdaughter. 

17  L.  R.  A.  726,  KNOTTNERrS  v.  NORTH  PARK  STREETR.  CO.  93  Mich.  348, 

53  N.  W.  529. 
lilnblllty  for  Injorlea  by  dangrerona  airenclea. 

Approved  in  Smith  v.  Benick,  87  Md.  616,  42  L.  R.  A.  279,  41  Atl.  56,  denying 
liability  of  proprietor  of  public  rftsort  for  negligence  of  balloonist,  who  was  an 
independent  contractor. 

Cited  in  footnotes  to  Boyce  v.  Union  P.  R.  Co.  18  L.  R.  A.  509,  which  requires 
proprietor  of  bathing  house  to  keep  bottom  free  from  substances  which  would 
injure  bathers'  feet;  Koelsch  v.  Philadelphia  Co.  18  L.  R.  A.  759,  which  requires 
system  of  inspection  by  gas  company  insuring  reasonable  promptness  in  detecting 
leaks. 
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17  L.  R.  A.  729,  BLACKWELL  v.  MOOKMAN,  111  N.  C.  151,  32  Am.  St.  Rep. 
786,  16  S.  E.  12. 

Cited,  evidently  by  mistake,  in  Cunningham  v.  Jones,  108  Ky.  '?43,  57  S.  W.  488. 
S  nbmisaloii  of  iii«Heii. 

Approved  in  Patton  v.  Garrett,  116  X.  C.  856,  21  S.  E.  679,  holding  it  within 
sound  discretion  of  trial  judge  to  determine  what  issues  shall  be  submitted,  sub- 
ject to  certain  restrictions;  Smith  v.  Norfolk  &  S.  R.  Co.  114  N.  C.  763,  19  S.  E. 
923  (dissenting  opinion),  on  point  as  to  discretion  of  trial  judge  in  submitting 
issues  to  jury. 

l^iabtlfly  for  InJnrT. 

Approved  in  Mason  v.  Richmond  &  D.  R.  Co.  Ill  N.  C.  487,  18  L.  R.  A.  846,  32 
Am.  St.  Rep.  814,  16  S.  E.  698,  holding  that  want  of  bumpers  on  freight  cars  ren- 
ders company  liable  for  resulting  injury  to  brakeman ;  Bradley  v.  Ohio  River  &  C. 
R.  Co.  126  N.  C.  738,  36  S.  E.  181,  holding  evidence  of  custom  not  to  back  trains 
over  crossing  competent  to  show  right  to  rely  thereon  in  absence  of  notice. 

Cited  in  footnotes  to  Koelsch  v.  Philadelphia  Co.  18  L.  R.  A.  759,  which  requires 
system  of  inspection  by  gas  company  insuring  reasonable  promptness  in  detecting 
leaks ;  Tuttle  v.  Atlantic  City  R.  Co.  54  L.  R.  A.  582,  which  authorizes  recovery  for 
fall  while  trying  to  escape  from  derailed  car. 

Cited  in  note  (29  L.  R.  A.  718)  on  negligence  in  manufacture  and  storage  of 
g^un powder,  nitroglycerin,  dynamite,  and  other  explosives. 

— i—  Blaatinfr« 

Approved  in  Gates  v.  Latta,  117  N.  C.  191,  53  Am.  St.  Rep.  584,  23  S.  E.  173, 
holding  notice  of  blast  to  persons  on  highway  near  necessary,  where  no  means 
employed  to  restrict  flight  of  dangerous  parts  within  safe  limit. 

Cited  in  Cary  v.  Morrison,  65  L.  R.  A.  659,  63  C.  C.  A.  270,  129  Fed.  180,  hold- 
ing blasting  by  use  of  gunpowder  in  sparsely  settled  country  justifiable  way  of 
removing  rock  from  right  of  way. 

Cited  in  footnotes  to  Emrv  v.  Roanoke  Nav.  &  Water  Power  Co.  17  L.  R,  A.  699, 
which  holds  one  blasting  on  own  land  not  liable  for  accidental  destruction  of  un- 
removed  buildings  of  former  tenant:  Booth  v.  Rome,  W.  &  O.  Terminal  R.  Co.  24 
T^.  R.  A.  105,  which  holds  no  liability  created  by  blasting,  for  injury  by  mere 
ooncussion  to  another's  building;  Sullivan  v.  Dunham.  47  L.  R.  A.  715,  which 
holds  liable  as  trespasser,  one  firing  blast  on  own  land,  by  which  wood  is  thrown 
on  traveler  in  highway;  Mitchell  v.  Prange,  34  L.  R.  A.  182,  which  denies  liabil- 
ity for  failure  to  give  warning  of  intended  blast  in  excavating;  Wadsworth  v. 
Marshall,  32  L.  R.  A.*  588,  which  sustains  liability  for  failure  to  give  notice  of 
blast,  for  injuries  resulting  from  frightening  horse  which  had  passed  place  of 
blast ;  Belleville  Stone  Co.  v.  Mooney,  39  L.  R.  A.  834.  which  holds  foreman's  fail- 
ure to  give  warning  of  blast  in  quarry  not  fellow  servant's  negligence. 

17  L.  R.  A.  733,  REED  v.  MADISOX,  83  Wis.  171,  53  N.  W.  547. 
Contributory  neflrllfir^noe  of  child  on  Mtreet. 

Cited  in  Ryan  v.  La  Crosse  City  R.  Co.  108  Wis.  129,  83  N.  W.  770,  holding 
nin«-year-old  boy  negligent  in  attempting  to  cross  street  car  track  in  middle  of 
block  without  looking  for  car. 
Injury  to  cltfld  ^n-hlle  plnylna:  on  utreet. 

Approved  in  Augusta  v.  Tharpe,  113  Ga.  158,  38  S.  E.  389,  upholding  child's 
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right  of  recovery  for  injuries  on  defective  street  while  playing,  especially  if  play 
merely  incidental;  Collins  v.  Janesville,  111  Wis.  354,  87  N.  W.  241,  sustaining  in- 
struction as  to  child's  being  traveler,  if  not  diverted  from  going  straight  to  desti- 
nation though  she  incidentally  engaged  in  play. 

Cited  in  note  (22  L.  R.  A.  561,  562)  on  right  of  children  to  protection  against 
dangerous  condition  of  highway. 

City's  llabilitr   for  condition  of  streets. 

Cited  in  Omaha  v.  Richards,  49  Neb.  249,  68  N.  \V.  5^8,  holding  city  liable  for 
drowning  of  boy  in  pond  partly  in  street,  caused  by  negligence  in  grading  stnvt 
and  constructing  sewer;  Morrison  v.  Eau  Claire,  115  Wis.  543,  95  Am.  St.  Rep. 
955,  92  N.  W.  280,  denying  city's  common-law  liability  for  failure  to  remove  from 
otherwise  sufficient  sidewalk,  pile  of  rubbish  it  had  not  placed  there. 

Notice  of  injury. 

Distinguished  in  Relyea  v.  Tomahawk  Paper  &  Pulp  Co.  102  Wis.  303,  72  Am. 
St.  Rep.  878,  78  N.  W.  412,  holding  requirement  for  notice  within  year  after  injury 
not  applicable  to  claim  of  minor  whose  rights  would  have  been  extinguished  by 
failure  to  serve  notice  within  sixty -one  days  after  act  took  effect. 

Overruled  McKeague  v.  Green  Bay,  106  Wis.  681,  82  X.  W.  708  (distinguished 
in  dissenting  opinion),  holding  claim  for  damages  for  injury  on  sidewalk,  which 
does  not  purport  to  be  in  plaintiff's  behalf,  insufficient. 

Retrospective  stntHtes. 

Cited  in  State  ex  rel.  Davis  &  S.  Lumber  Co.  v.  Pors,  107  Wis.  430,  51  L.  R.  A. 
921,  83  N.  W.  706,  holding  personalty  previously  omitted  from  assessment  sub- 
ject to  amended  statutes  authorizing  reassessment  of  property  omitted  In  previous 
years. 

17  L.  R.  A.  737,  PEOPLE  v.  BALLARD,  134  N.  Y.  269,  32  N.  E.  64. 
Rehearing  denied  in  136  N.  Y.  639,  32  N.  E.  611. 

"Who  may  maintain  action   aaralnst   corporation. 

Approved  in  People  v.  Mercantile  Co-Op.  Bank,.  53  App.  Div.  299,  65  N.  Y.  Supp. 
766,  sustaining  right  of  attorney  general  to  bring  action  without  relator,  to  i\\<- 
solve  bank,  on  receiving  report  of  superintendent  of  banks;  State  ex  rel.  Childs 
V.  American  Sav.  &  L.  Asso.  64  Minn.  360,  67  N.  W.  1,  sustaining  right  of  state 
to  maintain,  by  attorney  general,  action  to  restrain  corporation  from  misusing 
franchise  in  matters  concerning  essence  of  contract  with  state;  People  v.  Equity 
Gas  Works  Const.  Co.  3  Misc.  334.  23  N.  Y.  Supp.  124,  sustaining  right  to  in- 
junction against  gas  works  construction  company,  whose  corporate  powers  hare 
ceased,  laying  gas  pipes  in  street  for  gas  light  company;  Gildersleeve  v.  Lester,  6S 
Hun,  534,  22  N.  Y.  Supp.  1026,  sustaining  right  of  any  corporate  trustee  to  main- 
tain action  to  compel  other  trustee  to  account  for  corporate  property  illegally  di- 
verted; Swan  V.  Mutual  Reserve  Fund  Life  Asso.  20  App.  Div.  259,  46  N.  Y.  Supp. 
84L  denying  right  of  mere  policy  holders  to  maintain  action  to  compel  insurance 
company  to  specifically  perform  contract  to  create  and  maintain  re8er\'e ' f und. 

Jarlsdictlon  over  corporation. 

Approved  in  Hiscock  v.  Lacy,  9  Misc.  692,  30  N.  \.  Supp.  860,  sustaining  juris- 
diction of  equity  to  require  bank  directors  to  pay  dividend  out  of  surplus  earnings, 
suspended  to  oppress  minority  stockholders. 
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Citetl  in  O'Brien  v.  New  York,  25  Misc.  221,  55  N.  Y.  Supp.  50,  denying  juris- 
diction of  court  to  disturb  valid  compromise  of  claim  against  city. 

Period  of  corporate  exlntence. 

Cited  in  Geneva  Mineral  Spring  Co.  v.  Coursey,  45  App.  Div.  275,  61  N.  Y.  Supp. 
08,  holding  corporate  existence  not  destroyed  by  omission  for  long  time  to  use  cor- 
porate franchises,  or  hold  meetings,  or  by  sale  of  all  tangible  property  under  exe- 
cution; Re  Malcom  Brewing  Co.  78  App.  Div.  593,  79  N.  Y.  Supp.  1057,  holding 
tliat  sale  of  all  corporate  property  should  not  be  ordered,  in  proceeding  for  volun- 
tary dissolution,  prior  to  entry  of  final  order  of  dissolution;  Halpin  v.  Mutual 
Brewing  Co.  91  Hun,  228,  36  N.  Y.  Supp.  151  (dissenting  opinion),  as  to  power 
to  sell  corporate  property  and  distribute  proceeds  in  action  which  is  not  brought 
to  dissolve  corporation. 

Poiver  of  corporation  to  transfer  its  property. 

Approved  in  Forrester  v.  Boston  &  M.  Consol.  Copper  &  S.  Min.  Co.  21  Mont. 
553,  55  Pac.  229,  denying  power  of  directors  and  majority  stockholders  of  prosper- 
ous corporation  to  transfer  all  its  property;  Morris  v.  Elyton  Land  Co.  125  Ala. 
277,  28  So.  513,  denying  power  of  corporation,  without  unanimous  consent  of  stock- 
holders, to  transfer  entire  corporate  property;  liyrne  v.  Schuyler  Electric  Mfg. 
Co.  65  Conn.  349,  28  L.  R.  A.  308,  31  Atl.  937,  holding  transfer  of  entire  cor- 
porate property  to  other  company  as  permanent  investment,  ultra  vires. 

Cited  in  Harding  v.  American  Glucose  Co.  182  111.  631,  64  L.  R.  A.  769,  74  Am. 
St.  Rep.  189,  55  X.  E.  577,  sustaining  right  of  dissenting  resident  stockholder  of 
foreign  corporation  to  injunction  against  carrying  out  agreement  to  enter  into 
illegal  trust  combination;  Wolf  v.  Arminus  Copper  Mine  Co.  6  Misc.  566,  27  N. 
Y.  Supp.  642,  sustaining  agreement  by  corporation  to  give  mortgagee  deed  of  en- 
tire property  on  failure  to  pay  reduced  amount  which  mortgagee  agreed  to  accept 
on  future  day  in  full  of  mortgage  debt;  Sprague  v.  National  Bank,  172  111.  165, 
42  L.  R.  A.  619,  64  Am.  St.  Rep.  17,  50  N.  E.  19,  holding  stock  of  new  company 
issued  in  exchange  for  stock  and  assets  of  corporation  of  other  state,  paid  for  as 
against  creditors  of  old  company  only  to  extent  that  assets  exceeded  indebtedness ; 
L.  D.  Garrett  Co.  v.  Morton,  35  Misc.  14,  71  N.  Y.  Supp.  17,  holding  void,  accept- 
ance by  insurance  company  of  offer  of  other  company  to  buy  majority  of  its  stock 
and  liquidate  its  affairs;  Vanderpoel  v.  Gorman,  140  N.  Y.  568,  24  L.  R.  A.  550, 
37  Am.  St.  Rep.  601,  56  N.  Y.  S.  R.  503,  35  N.  E.  932,  sustaining  power  of  foreign 
corporation  to  make  assignment  for  creditors  without  preference;  Bath  Gaslight 
Co.  V.  Claffy,  151  N.  Y.  44,  36  L.  R.  A.  671,  45  ^.  E.  390  (dissenting  opinion), 
majority  holding  lessee  of  corporation  liable  for  rent  during  period  of  undisturbed 
enjoyment,  though  lease  void  as  against  state  as  ultra  vires;  Jameson  v.  Hartford 
F.  Ins.  Co.  14  App.  Div.  397,  44  N.  Y.  Supp.  15  (dissenting  opinion),  majority 
sustaining  right  of  directors  of  insurance  company  to  transfer  corporate  personalty 
as  necessarv  incident  to  reinsurance. 

Distinguished  in  Hennessy  v.  Muhleman,  40  App.  Div.  177,  57  N.  Y.  Supp.  854, 
Reversing  27  Misc.  234,  57  N.  Y.  Supp.  114,  sustaining  power  of  board  of  directors 
of  mining  corporation  to  lease  its  property  for  term  of  years ;  Wilson  v.  Mechani- 
cal Orguinette  Co.  57  App.  Div.  162,  68  N.  Y.  Supp.  173,  sustaining  right  of  stock- 
holders to  authorize  transfer  of  property  to  new  company^  receiving  stock  of  the 
latter  in  payments 
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17  L.  R.  A.  750,  McRAE  v.  GRAND  RAPIDS,  L.  &  D.  R.  CO.  93  Mich.  309,  53 

N.  W.  561. 
Rlffht  to  trial  by  Jary. 

Approved  in  Wixom  v.  Bixby,  127  Mich.  484,  86  N.  W.  1001,  holding  jury  in 
condemnation  proceedings  a  common-law  jury,  whose  verdict  cannot  be  impeached 
by  members  of  same;  Mackey  v.  Enzensperger,  11  Utah,  162,  39  Pac.  541  (dissent- 
ing opinion),  majority  upholding  statute  permitting  verdict  in  civil  cases  on 
concurrence  of  nine  or  more  jurors. 

Cited  in  note  (43  L.  R.  A.  43)  on  number  and  agreement  of  jurors  necessary  to 
constitute  valid  verdict. 

Separation  of  poifvera  of  government. 

Cited  in  State  ex  rel.  White  v.  Barker,  116  Iowa,  110,  57  L.  R.  A.  252.  93  Am. 
St.  Rep.  222,  89  N.  W.  204,  denying  power  of  legislature  to  vest  in  judges  power 
of  choosing  managers  of  municipal  water  supply  system. 

17  L.  R.  A.  753,  FREEMAN  v.  MERCANTILE  MUX.  ACCI.  ASSO.  156  Mass.  351, 
30  N.  E.  1013. 

Proximate  caaae  of  injnr>'  or  death.. 

Applied  in  Lynn  Gas  &  Electric  Co.  v.  Meriden  F.  Ins.  Co.  158  Mass.  575,  20 
L.  R.  A.  303,  35  Am.  St.  Rep.  540,  33  N.  E.  690,  holding  proximate  cause  not 
necessarily  nearest  in  time  or  place  to  result;  Stone  v.  Boston  &  A.  R.  Co.  171 
Mass.  540,  41  L.  R.  A.  797,  51  X.  £.  1,  holding  negligence  in  storing  oil  on  station 
platform  not  proximate  cause  of  damage  by  fire  started  by  careless  dropping  of 
match. 
^—  To    Inanred. 

Approved  in  Omberg  v.  United  States  Mut.  Acci.  Asso.  101  Ky.  309,  72  Ain. 
St.  Rep.  413,  40  S.  W.  909,  authorizing  recovery  on  accident  policy  of  insured, 
whose  death  was  due  to  blood  poisoning  superinduced  by  bite  or  sting  of  in- 
sect; Mog6  V.  Soci^t^  de  Bienfaisance  St.  Jean  Baptiste,  167  Mass.  299,  35  L. 
R.  A.  736,  45  N.  E.  749,  holding  total  blindness,  resulting  from  accident,  within 
provision  of  accident  policy;  Bailey  v.  Interstate  Casualty  Co.  8  App.  Div.  132, 
40  N.  Y.  Supp.  513,  holding  one  disabled  by  inflammation  from  puncture  of  hy- 
podermic needle,  caused  by  sudden  starting  of  horse  while  inserting  needle  to 
administer  morphine,  not  per  ae  prevented  from  recovery  on  accident  policy. 

Cited  in  Modern  Woodman  Acci.  Asso.  v.  Shryock,  54  Neb.  259,  39  L.  R.  A. 
832,  74  N.  W.  607,  holding  question  for  jury  whether  accident  caused  death  of 
insured,  unless  proofs  convincing;  Thayer  v.  Standard  L.  &  Acci.  Ins.  Co.  68  X. 
H.  578,  41  Atl.  182,  holding  visible  evidence  of  internal  strain  within  reasonable 
time  after  injury  suttieient  under  provision  of  accident  policy  covering  only  in- 
juries of  which  there  is  a  "visible  mark  on  the  body;"  Fetter  v.  Fidelity  k  C. 
Co.  174  Mo.  267,  61  L.  R.  A.  463,  97  Am.  St.  Rep.  560,  73  S.  VV.  592,  holding  fact 
that  accident  ruptured  kidney  because  of  cancerous  conditions  does  not  prevent 
such  accident  from  being  cause  of  ensuing  death;  Delaney  v.  Modem  Accident 
Club,  121  Iowa,  535,  63  L.  R.  A.  603,  97  N.  VV.  91,  holding  that  death  caus«»d 
by  blood  poisoning  received  through  slight  wound  on  hand  is  result  of  acci- 
dental injury  within  meaning  of  policy;  Travelers  Ins.  Co.  v.  Hunter,  30  Ti»x. 
Civ.  App.  492,  70  S.  VV.  798,  sustaining  right  to  recover  under  accident  policy 
where  fall  produced  rlieumatism  which  caused  death. 

Cited  in  footnote  to  Travelers'  Ins,  Co.  v.  Melick,  27  h.  R.  A.  629,  which  holJs 
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pistol  wound  causing  tetanus  may  be  found  proximate  cause  of  deatli  of  in- 
sured. 

Cited  in  note  (30  L.  R.  A.  210)  on  what  constitutes  accident  within  meaning 
of  accident  insurance  policy. 

Distinguished  in  Commercial  Travelers'  Mut.  Acci.  Asso.  v.  Fulton,  24  C.  C. 
A.  658,  45  U.  S.  App.  578,  79  Fed.  427,  denying  liability  under  accident  policy 
for  death  from  fall  and  blow  on  head,  insufficient  to  have  caused  death  of  per- 
son with  normally  healthy  heart;  National  Masonic  Acci.  Asso.  v.  Shryock,  20 
C.  C.  A.  5,  36  U.  S.  App.  658,  73  Fed.  776^  denying  liability  of  accident  insurance 
company  for  death  of  insured,  resulting  from  combined  effect  of  accident  and 
pre-existing  disease. 

17  L.  R.  A.  766,  MIGHELL  v.  DOUGHERTY,  86  Iowa,  480,  41  Am.  St.  Rep. 

511,  53  N.  W.  402. 
Statate  of  franda. 

Cited  in  Lewis  v.  Evans,  108  Iowa,  297,  79  N.  W.  81,  holding  oral  contract  for 
future  delivery  of  1,500  bushels  of  corn  at  10  cents  a  bushel,  to  be  shelled,  unfit 
com  to  be  thrown  out,  within  statute. 

17  L.  R.  A.  758,  JONES  v.  ERIE  &  W.  VALLEY  R.  CO.  151  Pa.  30,  31  Am.  St. 

Rep.  722,  25  Atl.  134. 
RiKUt,  as  aaralnat  abnttlnar  o^ivner,  to  nse  ntreet. 

Distinguished  in  McDevitt  v.  People's  Natural  Gas  Co.  160  Pa.  376,  34  W.  N. 
C  338,  28  Atl.  948,  sustaining  right  of  city  as  against  abutters  to  use  streets 
to  any  depth  below  surface  to  lay  gas  pipes. 
•»—  Of   railroad   companF- 

Approved  in  Hartman  v.  Pittsburgh  Incline  Plane  Co.  159  Pa.  444,  33  W.  N.  C. 
660,  28  Atl.  145,  denying  right  to  recover  for  depreciation  in  value  of  property,  by 
erection  of  crossing  of  inclined-plane  railroad  over  street,  which  does  not  rest 
on  or  overhang  any  of  such  property;  Garrett  v.  Lake  Roland  Elev.  R.  Co.  79 
Md.  282,  24  L.  R.  A.  397,  29  Atl.  830,  holding  erection  of  stone  abutment  9  feet 
high  by  elevated  railroad  company,  reducing  width  of  street  to  10  feet,  not  "tak- 
ing" of  abutter's  property;  Jones  v.  Erie  &  W.  Valley  R.  Co.  169  Pa.  339,  36 
W.  N.  C.  444,  47  Am.  St.  Rep.  916,  32  Atl.  535,  denying  right  of  owner  of  cor- 
ner lot  to  compensation  for  erection  of  overhead  railroad  bridge  across  street  in- 
tersection, on  ground  that  right  of  way  will  extend  few  feet  on  his  land,  if  re- 
lease of  all  claim  to  land  given  by  company. 

Cited  in  Hare  v.  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  10  Pa.  Super.  Ct.  650,  hold- 
ing railway  company  liable  for  depreciation  in  value  of  abutters'  property  by 
construction  of  railway  in  street;  Stroudsburg  v.  Wilkes-Barre  &  E.  R.  Co.  2 
Pa.  Dist.  R.  608,  denying  right  of  railroad  to  occupy  street  to  exclusion  of  pub- 
lic, or  so  that  safety  of  travelers  will  be  endangered;  McGrane  v.  Philadelphia 
&  R.  R.  Co.  20  Pa.  Super.  Ct.  203,  denying  railroad's  liability  for  injury  caused 
by  preventing  access  to  owner's  premises  while  city  is  undertaking  to  lower 
tracks. 

Cited  in  footnotes  to  Pueblo  v.  Strait,  24  L.  R.  A.  392,  which  holds  abutter 
entitled  to  damages  on  building  of  viaduct  over  railroad  tracks  in  street,  prac- 
tically closing  it;  Spencer  v.  Metropolitan  Street  R.  Co.  22  L.  R.  A.  068,  which 
denies  right  to  construct  viaduct  in  street  without  compensating  abutters;  Lock- 
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wood  V.  Wabash  R.  Co.  24  L.  R.  A.  516,  which  denies  city's  power  to  authorize 
steam  railroad  iD  narrow  highway  devoted  to  wholesale  business;  Austin  v.  Au- 
gusta Terminal  R;  Co.  47  L.  R.  A.  755,  which  denies  recovery  for  depreciation 
in  value  of  property  by  noise,  smoke,  and  cinders  of  railroad. 

Damagrea  foi>  discomfort. 

Cited  in  footnote  to  Froelicher  v.  Oswald  Iron  Works,  64  L.  R.  A  228,  which 
holds  that  offensive  occupation  cannot  be  carried  on  to  great  annojance  of  one 
dwelling  near. 

Statlonfnfr  of  ^vatchman  at  crcMUiiiiK.' 

Cited  in  Com.  ex  rel.  Mt.  Holly  Springs  v.  Philadelphia,  H.  &  P.  R.  Co.  23 
Pa.  Super.  Ct.  209,  holding  ordinance  requiring  railroad  company  to  station 
watchman    at   crossing   in    practically   open   country    unreasonable. 

"What  conntftvtea  deatrnctton  of  property. 

Cited  in  McCabe's  License,  11  Pa.  Super.  Ct.  565,  holding  fact  that  cellar  is 
full  of  water  large  portion  of  year  may  be  partial  destruction  of  building,  au- 
thorizing transfer  of  liquor  license. 

Opinion  evidence  as  to  valne. 

Approved  in  Hewitt  v.  Pittsburg,  S.  &,  N.  R.  Co.  19  Pa.  Super.  Ct.  310,  sustain- 
ing competency  of  nonexpert  witnesses,  well  acquainted  with  certain  land  and 
the  selling  of  land  in  neighborhood,  to  express  opinion  as  to  its  value;  Gal- 
braith  v.  Philadelphia  Co.  2  Pa.  Super.  Ct.  368,  holding  all  persons  familiar 
with  property,  who  have  formed  opinion  as  to  its  value,  competent  to  testify 
thereto. 

Measure  of  dam  aires. 

Distinguished  in  Hankey  v.  Philadelphia  Co.  5  Pa.  Super.  Ct.  152,  41  W.  N. 
C.  28,  holding  measure  of  damages  for  construction  of  gas  and  telephone  line 
in  rural  highw^ay,  difference  in  market  value  before  and  after. 

17  L.  R.  A.  764,  Re  BUTLER,  84  Me.  25,  24  Atl.  456. 
Mode  of  prosecntins  for  crinte. 

Cited  in  State  v.  Cram,  84  Me.  274,  24  Atl.  853,  sustaining  jurisdiction  of 
municipal  court  over  complaint  for  assault  and  battery,  as  infamous  crime  not 
necessarily  charged,  degree  depending  on  proof  instead  of  allegation. 

Cited  in  footnote  to  State  v.  Tucker,  51  L.  R.  A.  246,  which  sustains  stati!t« 
authorizing  prosecutions  by  information,  except  when  convening  of  grand  jury 
deemed   advisable  by  court. 

Cited  in  note  (46  L.  R.  A.  423)  on  sufficiency  of  indictment  or  complaint 
against  carrier   for  transporting  intoxicating  liquors. 

17  L.  R.  A.  767,  GOLD  v.  CLYNE,  134  N.  Y.  262,  47  N.  Y.  S.  R.  770,  35  N.  Y. 
S.  R.  582,  31   N.  E.  980. 

« 

LiabflftT  of  corporate  directors. 

Cited  in  footnotes  to  Tradesman  Pub.  Co.  v.  Knoxville  Car- Wheel  Co.  31  L 
R.  A.  593,  which  requires  consent  by  directors  to  creation  of  indebtedness  in 
excess  of  corporate  assets,  to  have  been  given  as  directors  to  make  them  indi- 
vidually liable;  Wing  v.  Slater,  33  L.  R.  A.  566,  which  holds  no  debt  contracted 
by  corporation  by  mere  making  of  contract  for  goods. 


758-771.]  L.  R.  A.  CASES  AS  AUTHORITIES.  8» 

-— >  For  fntlare  to  flle  report. 

Approved  in  Union  Nat.  Bank  v.  Scott,  53  App.  Div.  70,  66  N.  Y.  Supp.  145^ 
requiring  indebtedness  against  corporation,  and  directorship  of  one  sought  to  be 
held  liable,  to  exist  at  time  of  failure  to  file  report;  Pittsburgh  Reduction  Co.  v. 
DoLeon,  29  Misc.  132,  60  N.  Y.  Supp.  262,  denying  necessity  of  directors  filing 
report  after  general  assignment  by  corporation  in  May,  to  relieve  them  from  lia- 
bility for  failure  to  previously  file  annual  report;  Witherow  v.  Slayback,  11 
Mi.sc.  528,  32  N.  Y.  Supp.  746,  denying  liability  of  oflScers  for  failure  to  file  re- 
port in  statutory  time,  if  filed  before  any  claim  accrues  against  corporation; 
Lee  v.  Jacob,  38  App.  Div.  534,  56  N.  Y.  Supp.  645,  holding  unmatured  bond  se- 
cured by  real  estate  mortgage,  existing  debt  for  which  directors  are  liable  for 
failure  to  file  report;  International  Bank  v.  Faber,  30  C.  C.  A.  182,  57  U.  S» 
App.  153,  86  Fed.  446,  holding  verification  of  annual  report  by  proper  ofiicers, 
certified  to  by  magistrate,  sufficient,  though  oath  itself  not  signed  by  officers. 

Cited  in  Morgan  v.  Hedstrom,  25  App.  Div.  550,  49  N.  Y.  Supp.  1049,  holding 
action  by  bondholder  against  directors  for  failure  to  file  annual  report,  brought 
within  three  years  from  maturity  of  bonds,  not  barred  though  no  report  filed 
for  many  years;  Thatcher  v.  Salomon,  16  Colo.  App.  157,  64  Pac.  368,  holding 
filing  of  certificates  of  paid-up  capital  with  county  clerk  alone,  no  defense  to  ac- 
tion against  directors  for  failure  to  file  report. 

Cited  in  footnote  to  State  Sav.  Bank  v.  Johnson,  33  L.  R.  A.  552,  which 
holds  action  to  enforce  liability  of  corporate  trustees  for  failure  to  make  reports^ 
one  for  penalty  within  rule  as  to  limitations. 

Distinguished  in  Horrocks  Desk  Co.  v.  Fangel,  71  App.  Div.  314,  75  N.  Y.  Supp* 
967,  holding  directors  not  relieved  from  liability  for  failure  to  file  report  be- 
cause of  previous  general   assignment  for  creditors  by  corporation. 

Continveiit  liabilities. 

Cited  in  footnote  to  Wight  v.  Gottschalk,  43  L.  R.  A.  189,  which  holds 
claim  on  covenant  of  warranty  not  provable  in  bankruptcy  as  "contingent  liabil- 
ity." 

17  L.  R.  A.  771,  NEHR  v.  STATE,  35  Neb.  638,  53  N.  W.  589. 

Action  for  malicious  prosecution  by  accused  against  prosecutor  in  Nehr  v, 
Dobbs,  47  Neb.  863,  66  N.  W.  864. 

Liability  for  injury  to  doK». 

Approved  in  Walker  v.  Towle,  156  Ind.  642,  53  L.  R.  A.  751,  59  N.  E.  20,  sus- 
taining ordinance  for  killing  of  unmuzzled  dog  running  at  large;  Hagerstown 
v.  Witmer,  86  Md.  302,  39  L.  R.  A.  664,  37  Atl.  965,  sustaining  ordinance 
for  seizure  and  killing  of  dog  running  at  large,  unless  ransomed  within  twenty- 
four  hours. 

Cited  in  Nehr  v.  Dobbs,  47  Neb.  866,  66  N.  W.  864,  holding  killing  of  dog  run- 
ning at  large  without  collar  not  unlawful;  Salley  v.  Manchester  &  A.  R.  Co.  54 
S.  C.  485,  71  Am.  St.  Rep.  810,  32  S.  E.  526,  holding  that  civil  action  may  be 
maintained   for  injury   to,   or   loss  of,   dog. 

Cited  in  footnotes  to  Bowers  v.  Horan,  17  L.  R.  A.  773,  which  holds  barking- 
and  chasing  of  cats  and  tracking  newly  painted  porch  not  justification  for  kill- 
ing of  dog;  Hodges  v.  Causey,  48  L.  R.  A.  95,  which  denies  right  to  kill  tres- 
passing dog  whose  owner  notified  to  keep  him  from  premises. 

Cited   in   note    (40  L.   R.  A.   510)    on   property   rights   in   dogs. 
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17  L.  R.  A.  773,  BOWERS  v.  HORAN,  93  Mich.  420,  32  Am.  St.  Rep.  513,  53 

X.  W.  535. 
RtRht  to  kill  dogr. 

Cited  in  footnotes  to  Hodges  v.  Causey,  48  L.  R.  A.  95,  which  denies  right 
to  kill  trespassing  dog  whose  owner  notified  to  keep  him  from  premises;  Nehr 
v.  State,  17  L.  R.  A.  771,  which  authorizes  killing  of  dog  without  collar. 

Cited  in  note   (40  L.  R.  A.  511)    on  property  rights  in  dogs. 

Distinguished  in  Throne  v.  Mead,  122  Mich.  274,  30  Am.  St.  Rep.  568.  80  N. 
W.  1080,  holding  owner  of  sheep  justified  in  directing  shooting  of  dog  which  has 
previously  worried  his  sheep,  on  being  told  that  he  is  in  his  inclosure. 

Opinion  evidence  as  to  valae. 

Approved  in  Erickson  v.  Drazkowski,  94  Mich.  553,  54  N.  W.  283,  holding 
householders  competent  to  testify  as  to  value  of  articles  of  household  furniture 
owned  by  them;  Hodges  v.  Causey,  77  Miss.  358,  48  L.  R-  A.  96,  78  Am.  St.  Rep. 
525,  26  So.  945,  sustaining  right  to  show  value  of  dog  without  market  value, 
by  proving  pedigree,  characteristics,  and  qualities,  and  having  witnesses  give 
opinions  as  to  value. 

17  L.  R.  A.  774,  KUEHNER  v.  FREEPORT,  143  111.  92,  32  N.  E.  372. 

Rnle  for  mnklnK  local  Improventent  as«e«snient. 

Cited  in  Chicago  &  A.  R.  Co.  v.  Joliet,  153  111.  654.  39  N.  E.  1077,  holding  that 
statutory  proceedings  for  special  assessments  shall  be  followed  in  special  taxa- 
tion only  so  far  as  applicable;  Morgan  Park  v.  Wiswall,  155  III.  267,  40  N.  E. 
611,  holding  municipality  empowered  to  prescribe  by  ordinance,  mode  of  making 
local  improvement;  Newman  v.  Chicago,  153  III.  476,  38  N.  E.  1053,  holding  or- 
dinance providing  that  cost  of  local  improvement  shall  be  defrayed  by  spetMul 
assessment  on  property  benefited  to  extent  of  benefit  not  invalid  for  failing  to 
provide  in  terms  for  raising  balance  by  taxation;  West  Chicago  Park  v.  Farber, 
171  111.  153,  49  N.  E.  427,  holding  assessment  ordinance  void  only  so  far  as  it 
attempted  to  divide  assessment  into  instalments;  Freeport  Street  R.  Co.  v.  Free- 
port,  151  111.  458,  38  N.  E.  137,  holding  that  invalidity  of  one  section  of 
street  improvement  ordinance  does  not  invalidate  remainder  as  basis  for  re- 
assessment; Chicago  V.  Blair,  149  111.  315,  24  L.  R.  A.  415.  36  N.  E.  829,  holding 
basis  of  special  assessment  or  special  taxation  enhancement  of  value  to  extent  of 
burden  imposed. 

Cited  in  footnote  to  Bloomington  v.  Latham,  18  L.  R.  A.  487,  which  holds 
assessment   by    special   taxation    in   condemnation   proceedings    unauthorized. 

Distinguished  in  Ronan  v.  People,  193  111.  632.  61  N.  E.  1042,  upholding  right 
of  city  council  to  take  out  of  provisions  of  ordinance  for  building  sidewalk  by 
special  taxation  of  abutting  lots,  sidewalk  in  one  block,  where  abutters  peti- 
tion to  have  it  built  by  special  assessment. 

—  Unlforntlty. 

Cited  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Moline,  158  111.  73,  41  N.  E.  877.  holi 
ing  special  street  improvement  tax  of  specified  percentage  on  railroad  right  of 
way  in  street  not  void  for  lack  of  uniformity  Decause  abutting  property  a^*- 
eessed  according  to  frontage;  Palmer  v.  Danville,  154  111.  166.  38  N.  E.  1007, 
denying  right  to  levy  higher  tax  for  making  connections  with  sewer  not  in 
center  of  street,  on  more  remote  lots. 
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Construction  of  ipvord   <<or." 

Cited  in  Rice  v.  John  A.  Tolman  Co.  60  III.  App.  519,  suggesting  that  guar- 
anty of  indebtedness  as  per  present  "or"  any  future  agreement  is  guaranty  of 
only  one  agreement. 

Property  subject  to  asseaaments. 

Cited  in  Davis  v.  Litchfield,  145  111.  327,  21  L.  R.  A.  568,  33  X.  E.  888,  hold- 
ing assessment  of  land  with  cost  of  improvement  in  front  of  same  not  authorized 
by  power  to  levy  special  tax  on  contiguous  property. 

— —  street  rail-vvays. 

Approved  in  Shreveport  v.  Preseott,  51  La.  Ann.  1926,  46  L.  R.  A.  213,  26 
So.  664,  holding  street  railway  company's  right  of  occupancy  in  streets,  property 
subject  to  paving  assessment;  Cicero  &  P.  Street  R.  Co.  v.  .Chicago,  176  111. 
605,  52  N.  E.  866,  sustaining  right  to  assess  street  railway  right  of  way  and 
right  of  user  and  occupancy  for  street  improvement.  • 

Cited  in  West  Chicago  Street  R.  Co.  v.  Chicago,  178  III.  345,  53  N.  E.  112,  deny- 
ing right  to  impose  additional  burdens  for  street  improvement  on  street  rail- 
way whose  liability  is  fixed  by  ordinance  extending  time  for  maintaining 
railway;  Lightner  v.  Peoria,  150  111.  83,  37  N.  E.  69,  holding  street  improvement 
ordinance  not  invalidated  by  excluding  street  railway  right  of  way,  which  com- 
pany itself  is  required  to  pave;  Chicago  v.  Cummings,  144  III.  450,  33  N.  E.  34, 
requiring  cost  of  paving  part  of  street  occupied  by  street  railway,  which  was 
bound  to  keep  such  portion  paved,  to  be  excluded  in  estimating  cost  of' paving 
street;  Billings  v.  Chicago,  167  III.  341,  47  N.  E.  731,  denying  necessity 
of  assessing  street  railway  company  for  street  improvement,  where  portion  of 
street  occupied  by  it  and  which  it  is  required  to  pave,  is  excepted  from  operation 
of  ordinance. 

Cited  in  footnote  to  Storrie  v.  Houston  City  Street  R.  Co.  44  L.  R.  A.  716, 
which  holds  street  railway  company  required  to  pave  between  rails  and  6 
inches   each   side. 

Cited  in  note  (46  L.  R.  A.  193)  on  liability  of  street  railway  for  paving  as- 
BCBsments. 

— ->  Railroad  rlgrbts  of  ^ray. 

Approved  in  Chicago  &  A.  R.  Co.  v.  Joliet,  153  111.  6.52,  39  N.  E.  1077,  uphold- 
ing right  to  tax  contiguous  railway  for  street  improvement;  Illinois  C.  R.  Co. 
V.  Kankakee,  164  111.  610,  45  N.  E.  971,  holding  railroad  right  of  way  adjoin- 
ing street  assessable  for  street  improvement;  Chicago  &  N.  W.  R.  Co.  v.  Elm- 
hurst,  165  111.  162,  48  N.  E.  437,  holding  contiguous  railroad  right  of  way 
subject  to  street  paving  asses.sraent,  if  specially  benefited;  Chicago,  R.  I.  &  P. 
R.  Co.  V.  Moline,  158  111.  71,  41  N.  E.  877,  holding  railroad  right  of  way  in 
street  subject  to  special  tax  for  street  improvement  as  "contiguous"  property; 
Illinois  C.  R.  Co.  v.  People,  170  111.  229,  48  N.  E.  215,  holding  that  portions  of 
railroad  right  of  way  between  cross  streets  may  be  specially  taxed  for  side- 
walks over   right  of  way. 

Distinguished  in  Indianapolis  &  V.  R.  Co.  v.  Capitol  Paving  &  Constr.  Co.  24 
Ind.  App.  119,  54  N.  E.  1076,  denying  power  to  assess  for  street  improvement, 
railroad  right  of  way  lying  wholly  in  street. 
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17  L.  R.  A.  779,  KELLEY  v.  COSGROVE,  83  Iowa,  229,  48  N.  W.  979. 
Sanday  la^v. 

Cited  in  Rickards  v.  Rickards,  98  Md.  136,  63  L.  R.  A.  725,  56  Atl.  397,  holding 
general  authority  of  agent  to  sell  horse  not  destroyed  by  attempt  to  exercise  it  on 
Sunday,  so  as  to  entitle  principal  to  repudiate  sale. 

Cited  in  footnote  to  Van  Winkle  v.  Satterfield,  23  L.  R.  A.  853,  which  denies 
right  to  discharge  clerk  employed  for  definite  time,  for  refusal  to  tend  store  on 
Sunday. 

Cited  in  notes  (22  L.  R.  A.  723)  on  constitutionality  of  Sunday  laws;  (17  L. 
R.  A.  831)  on  prohibition  of  Sunday  sports  or  games. 

Conclasl-veneiis  of  decision  on  motion  to  cl&anflre  venue. 

Approved  in  Brown  v.  Iowa  L.  of  H.  107  Iowa,  444,  78  N.  W.  73,  holding  that 
issue  that  suit  had  been  brought  in  wrong  county  cannot  again  be  raised  after 
b^ing  litigated  on  motion  for  change  of  venue;  Foss  v.  Cobler,  105  Iowa,  733,  75 
N.  W.  516,  holding  overruling  of  motion  to  change  venue  of  action  to  county  of 
defendant's  residence  not  waived  by  answering. 

17  L.  R.  A.  782,  CALDWELL  v.  ALSOP,  48  Kan.  571,  29  Pac.  1150. 
Rlgrbts   In   crops. 

Approved  in  First  Nat.  Bank  v.  Beegle,  52  Kan.  711,  39  Am.  St.  Rep.  365.  35 
Pac.  8\4,  upholding  title  of  purchaser  of  mature  crop  of  standing  corn  as  against 
purchaser  of  land  on  foreclosure  four  days  later;  First  Nat.  Bank  v.  Beegle,  52 
Kan.  711,  39  Am.  St.  Rep.  365,  35  Pac.  814,  holding  sale  of  standing  com  by  owner 
of  land  constructive  severance  of  same  from  land. 

Cited  in  footnotes  to  Sievers  v.  Brown,  45  L.  R.  A.  642,  which  holds  vendor  en- 
titled to  crops  planted  by  one  in  possession  after  refusal  to  comply  with  contract 
of  purchase;  Whithed  v.  St.  Anthony  &  D.  Elevator  Co.  50  L.  R.  A.  254,  which 
holds  purchaser  on  foreclosure  of  leased  land  entitled  to  wheat  stored  by  tenant 
for  payment  as  rent. 

Cited  in  note  (23  L.  R.  A.  466)  on  sale  or  mortgage  of  future  crops. 

Distinguished  in  Polley  v.  Johnson,  52  Kan.  483,  23  L.  R.  A,  263,  35  Pac.  8,  hold- 
ing growing  and  immature  crops,  personal  property  subject  to  attachment  for 
owner's  debts;  Lombardi  v.  Shero,  14  Tex.  Civ.  App.  597,  37  S.  W.  613  (reversed 
on  rehearing),  holding  immature  crops  part  of  freehold,  which  pass  to  purchaser 
on  foreclosure,  notwithstanding  previous  sale  of  crops  by  mortgagor. 

17  L.  R.  A.  785,  STATE,  MANGLES,  PROSECUTOR,  v.  HUDSON  COUNTY,  55 

N.  J.  L.  88,  25  Atl.  322. 
Damaaren  In  eminent  domain;  setting:  off  beneHtii. 

Approved  in  State,  Randolph,  Prosecutor,  v.  Union  County,  63  N.  J.  L.  163,  41 
Atl.  960,  and  Bauman  v.  Ross,  167  U.  S.  579,  42  L.  ed.  285,  17  Sup.  Ct.  Rep.  966, 
upholding  act  authorizing  set-off  of  special  and  direct  benefits  to  remainder  of  par- 
cel of  land,  part  of  "which  is  taken  for  highway ;  State,  Wirth,  Prosecutor,  v.  Jer- 
sey City,  56  N.  J.  L.  217,  27  Atl.  1065,  upholding  statute  requiring  owner  to  mov« 
back  building  which  proposed  street  would  bisect. 

Cited  in  footnotes  to  Beveridge  v.  Lewis,  59  L.  R.  A.  581,  which  denies  right  to 
deduct  benefits  from  damages  in   exercise  of  eminent    domain    by    individual; 
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Scroeder  v.  Joliet,  62   L.  R.  A.   634,  which  authorizes  consideration  of  benefit 
from  improvement  in  assessing  damages  from  cutting  down  street. 

PoTrer  of  learinlatnre. 

Cited  in  note  (17  L.  R.  A.  840)  on  implied  restrictions  on  power  of  legislature. 

17  L.  R.  A.  788,  GODDARD  v.  WINCHELL,  86  Iowa,  71,  41  Am.  St.  Rep.  481,  52 
N.  W.  1124. 

17  L.  R.  A.  792,  WRIGHT  v.  SHERMAN,  3  S.  D.  290,  52  N.  W.  1093. 
Objections  llrst  raised  on  appeal. 

Approved  in  Loomis  v.  Lecocq,  12  S.  D.  325,  81  N.  W.  633,  denying  right  to  first 
object  on  appeal  that  complaint  in  foreclosure  failed  to. allege  that  defendants 
owned  the  land  when  they  executed  mortgage. 

Priority  of  liens. 

•  

Approved  in  First  Xat.  Bank  v.  Scott,  7  ff.  D.  314,  75  N.  W.  254,  holding  lien 
of  agister  inferior  to  that  of  prior  mortgage;  Owen  v.  Burlington,  C.  R.  &  N.  R. 
Co.  11  S.  D.  153,  74  Am.  St.  Rep.  786,  76  N.  W.  302,  holding  carrier's  lien  on  prop- 
erty received  from  mortgagor  inferior  to  that  of  mortgage  of  which  carrier  had 
notice;  Stone  v.  Kelley,  59  Mo.  App.  221,  holding  livery-stable  keeper's  lien  not 
superior  to  prior  chattel  mortgage. 

Cited  in  footnotes  to  Drummond  Carriage  Co.  v.  Mills,  40  L.  R.  A.  761,  which 
holds  lien  for  repairs  on  buggy  superior  to  pre-existing  chattel  mortgage ;  Sullivan 
V.  Clifton,  20  L.  R.  A.  719,  and  Chapman  v.  First  Nat.  Bank,  22  L.  R.  A.  78,  which 
hold  livery-stable  keeper's  lien  inferior  to  prior  recorded  mortgage. 

Distinguished  in  Garr  v.  Clements,  4  N.  D.  564,  62  N.  W.  640,  upholding  statute 
making  lien  for  labor  or  material  on  threshing  machine,  performed  or  furnished 
at  owner's  request,  superior  to  prior  mortgage;  Woodard  v.  Myers,  15  Ind.  App. 
44,  43  N.  E.  573,  holding  agister's  lien  created  after  maturity  of  mortgage  debt 
superior  to  lien  of  mortgage  on  colt  knowingly  left  by  mortgagee  in  agister's  pos- 
session. 

17  L.  R.  A.  795,  WASSON  v.  WAYNE  COUNTY,  49  Ohio  St.  622,  32  N.  E.  472. 
Appropriations  and  taxes  j   for  ^rbat  purposes. 

Followed  without  discussion  in  State  v.  Commissioners,  54  Ohio  St.  615,  47  N. 
E.  1117. 

Approved  in  Daniel  v.  Columbus,  8  Ohio  C.  C.  648,  and  Hubbard  v.  Fitzsimmons, 
57  Ohio  St.  447,  49  N.  E.  477,  requiring  uniformity  in  levying  taxes  for  erecting 
armory;  State  ex  rel.  Frease  v.  Kreighbaum,  9  Ohio  C.  C.  624,  holding  void,  stat- 
ute requiring  counties  to  provide  armories  for  militia,  to  be  inspected  and  ap- 
proved by  officer  appointed  by  commander  in  chief;  Jackson  County  v.  State,  155 
Ind.  609,  58  N.  E.  1037,  holding  invalid,  tax  to  provide  funds  for  erecting  court- 
house and  jail  at  new  county  seat,  to  be  levied  in  township  containing  county 
seat;  State  ew  rel.  Taylor  v.  Guilbert,  70  Ohio  St.  254,  71  N.  E.  636,  sustaining 
act  imposing  tax  upon  right  to  succeed  to,  or  inherit,  property;  State  ex  rel. 
Milton  V.  Dickenson,  44  Fla.  632,  60  L.  R.  A.  543,  footnote  p.  539,  33  So.  514, 
which  holds  void,  statute  requiring  each  county  in  which  state  troops  are,  to  pro- 
vide armory  for  same. 

Cited  in  footnotes  to  Re  Clark,  19  L.  R.  A.  138,  which  holds  suit  maintainable 
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to  compel  investment  of  taxes  from  railroads  in  sinking  fund  to  pay  railroad  aid 
bonds;  Board  of  Education  v.  State,  25  L.  R.  A.  770,  which  holds  unconstitutional, 
act  authorizing  board  of  education  to  levy  tax  to  pay  claim  for  which  no  obligation 
exists;  Dodge  v.  Mission  Twp.  54  L.  R,  A.  242,  which  holds  promotion  of  construc- 
tion and  operation  of  sugar  mills  a  private  purpose  not  authorizing  taxation;  Con- 
lin  v.  San  Francisco,  21  L.  R.  A.  474,  which  holds  void,  act  for  relief  of  street  con- 
tractor; Patty  v.  Colgan,  18  L.  R.  A.  744,  which  holds  appropriation  for  sufferers 
from  flood  illegal;  Institution  for  Education  of  Mute  &  Blind  y.  Henderson,  18 
L.  R.  A.  308,  which  holds  invalid,  act  for  paying  bounties  by  county  treasurer; 
Ingram  v.  Colgan,  28  L.  R.  A.  187,  which  upholds  payment  of  bounty  for  killing 
coyotes. 

Distinguished  in  Cincinnati  t.  Cincinnati  Hospital,  (V6  Ohio  St.  444,  64  N.  E. 
420,  holding  issuance  of  bonds  to  raise  funds  for  repair  of  hospital  owned  by 
city,  to  be  paid  by  tax  on  all  taxable  property  in  city,  within  corporate  power; 
New  York  L.  Ins.  Co.  v.  Cuyahoga  County,  45  C.  C.  A.  245,  106  Fed.  135.  uphold- 
ing act  giving  holder  of  county  bonds  issued  find  sold  to  pay  for  site  and  build- 
ing of  armory  for  state  national  guard,  right  of  action  against  county  which  was 
authorized  to  devote  building  to  county  purpose. 

Criticized  in  State  ex  rel.  Schwartz  v.  Ferris,  53  Ohio  St.  335,  30  L.  R,  A.  223, 
41  N.  £.  579,  sustaining  inheritance  tax  law,  although  proceeds  to  be  applied  to 
general  revenues. 

17  L.  R.  A.  800,  POULIN  v.  CANADIAN  P.  R.  CO.  3  C.  C.  A.  23,  6  U.  S.  App.  298, 
52  Fed.  197. 

friability  for  ejecting  paiisenarer  preaentlngr  defectf-re  ticket* 

Approved  in  McGhee  v.  Reynolds,  117  Ala.  419,  23  So.  68,  sustaining  right  of 
conductor  to  eject  passenger  refusing  to  pay  fare  after  rejection  of  ticket  void 
on  its  face:  Western  Maryland  R.  Co.  v.  Stocksdale,  83  Md.  254,  34  Atl.  880,  deny- 
ing liability  for  expulsion  of  passenger  to  whom  wrong  ticket  mistakenly  given 
by  ticket  agent ;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Wright,  18  Ind.  App.  134,  47  X. 
E.  491,  denying  liability  for  ejecting  passenger  presenting  return  coupon  not 
signed  in  presence  of  ticket  agent,  although  passenger  had  gone  to  station  for  pur- 
pose after  office  closed  for  night;  Kiley  v.  Chicago  City  R.  Co.  189  111.  390,  52 
L.  R.  A.  628,  82  Am.  St.  Rep,  460,  59  N.  E.  794,  denying  liability  for  injuries  re- 
ceived in  resisting  forcible  ejection  from  street  car  on  refusing  to  pay  fare  after 
refusal  of  transfer  which,  through  mistake  of  conductor  giving  it,  not  valid. 

Cited  in  Hot  Springs  R.  Co.  v.  Deloney,  65  Ark.  181,  67  Am.  St.  Rep.  913,  45 
S.  W.  351,  holding  carrier  liable  for  expulsion  of  passenger  refu.sing  to  pay  fare 
after  rejection  of  ticket  improperly  made  out  through  mistake  of  ticket  agent; 
Krueger  v.  Chicago^  St.  P.  M.  &  0.  R.  Co.  68  Minn.  450,  64  Am.  St.  Rep.  487,  71 
N.  W.  tf83,  holding  carrier  liable  for  forcible  ejection  of  passenger  presenting  ticket 
which,  through  mistake  of  ticket  agent,  does  not  entitled  him  to  ride,  where  from 
surrounding  circumstances  and  appearance  of  ticket  probability  of  mistake  strong; 
Morse  v.  Southern  R.  Co.  102  Ga.  308,  29  S.  E.  866  (dissenting  opinion),  majority 
holding  carrier  liable  for  ejection  of  passenger  presenting  return  coupon  which 
ticket  agent  had  arbitrarily  refused  to  date  and  stamp,  after  proof  of  identity 
offered;  Pullman's  Palace-Car  Co.  v.  King,  39  C.  C,  A.  579,  99  Fed.  386  (dissent- 
ing  opinion),  majority  holding  purchaser  of  sleeping-car  ticket  entitling  him  to 
ride  in  particular  car,  from  which  he  is  ejected  because  running  over  wrong  line^ 
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entitled  to  recover  for  inconvenience,  Iosh  of  time,  and  indijrnity  of  expulsion; 
Indianapolis  Street  R.  Co.  v.  Wilson,  161  Ind.  183,  100  Am.  St.  Rep.  261,"  66  N.  E. 
950  (dissenting  opinion),  majority  holding  street  car  company  liable  for  expul- 
sion of  passenger  after  tendering  alleged  defective  transfer. 

Cited  in  footnotes  to  Mahoney  v.  Detroit  Street  R.  Co.  18  L.  R.  A.  335,  which 
authorizes  ejection  of  one  refusing  to  pay  fare  without  having  obtained  transfer 
from  conductor  of  car  in  which  he  previously  rode ;  Atkinson  v.  Southern  R.  Co.  56 
Lf.  R.  A.  222,  which  holds  carrier  liable  for  ejection  of  passenger  because  train 
does  not  stop  at  his  station,  as  ticket  seller  had  incorrectly  told  him  it  would; 
Southern  R.  Co.  v.  Wood,  55  L.  R.  A.  536,  which  holds  carrier  for  ejection  of  pas- 
senger whose  round-trip  ticket  unstamped  from  inability  to  find  agent;  United 
R.  A  Electric  Co.  v.  Hardesty.  57  L.  R.  A.  275,  which  denies  carrier's  duty  to 
accept  coupon  detached  from  commutation  book;  Illinois  C.  R.  Co.  v.  Harper, 
64  L.  R.  A.  283,  denying  carrier's  right  to  eject  lady  passenger  holding  ticket 
which  does  not  specify  route  she  is  to  take,  because  regulations,  unknown  to  her, 
require  her  to  take  another  route. 

Cited  in  note  (43  L.  R.  A.  707,  709)  on  duty  of  passenger  to  pay  fare  wrongfully 
demanded  in  order  to  avoid  expulsion  and  lessen  damages. 

Distinguished  in  Cow  en  v.  Winters,  37  C.  C.  A.  630,  96  Fed.  932,  holding  carrier 
liable  for  ejection  of  passenger  presenting  mileage  ticket  sold  by  authority  of  gen- 
eral passenger  agent,  although  repudiated  by  him  before  its  presentation. 

Disapproved  in  O'Rouke  v.  Citizens'  Street  R.  Co.  103  Tenn.  131,  46  L,  R.  A. 
616,  76  Am.  St.  Rep.  639,  52  S.  W.  872,  holding  carrier  liable  for  expulsion  of 
passenger  who  had  paid  full  fare  for  ticket  which,  through  mistake  of  carrier's 
agent,  was  defective;  Evansville  &  T.  H.  R.  Co.  v.  Cates,  14  Ind.  App.  173,  41 
N.  £.  712  (approved  in  dissenting  opinion),  holding  carrier  liable  for  expulsion  of 
passenger  explaining  situation  to  conductor  after  presenting  ticket  which,  through 
ticket  agent's  mistake,  named  intermediate  station. 

—  Ejection  of  passengrer  ^vltl&oat   ticket. 

Cited  in  Monuier  v.  New  York  C.  &  H.  R.  R.  Co.  175  N.  Y.  288,  62  L.  R.  A.  360, 
96  Am.  St.  Rep.  619,  67  X.  E.  569,  holding  that  one  who  boards  train  without 
ticket  because  office  closed  cannot  refuse  to  pay  extra  fare,  or  resist  ejection  on 
tender  of  price  of  ticket. 

Distinguished  in  Scofield  v.  Pennsylvania  Co.  56  L.  R.  A.  227,  50  C.  C.  A.  557, 
112  Fed.  855,  holding  passenger  having  contract  for  stopover  privileges,  assented 
to  by  first  conductor,  not  negligent  in  attempting  to  continue  journey  without 
ticket,  after  exercising  privilege  after  ticket  taken  up  by  second  conductor. 

17  L.  R.  A.  804.  WT    TOX  v.  RICHMOND  &  D.  R.  CO.  3  C.  C.  A.  73,  8  U.  S.  App. 

118,52  Fed.  264. 
Damaareii  for  mental  ■nfferlnar* 

Approved  in  Tyler  v.  Western  U.  Teleg.  Co.  54  Fed.  636;  Western  U.  Teleg.  Co. 
V.  Sklar,  61  C.  C.  A.  287,  126  Fed.  301;  Kester  v.  Western  U.  Teleg.  Co.  55  Fed. 
604;  Western  U.  Teleg.  Co.  v.  W\>od,  21  L.  R.  A.  712,  6  C.  C.  A.  451,  13  U.  S.  App. 
.317,  57  Fed.  478:  Western  U.  Teleg.  Co.  v.  Ferguson,  26  Ind.  App.  219,  59  N.  E. 
416;  Western  U.  Teleg.  Co.  v.  Ferguson,  157  Ind.  77,  54  L.  R.  A.  850,  footnote  p. 
846.  60  N.  E.  674;  Council  v.  Western  U.  Teleg.  Co.  116  Mo.  48,  20  L.  R.  A.  177, 
38  Am.  St.  Rep.  575,  22  S.  W.  345;  Newman  v.  Western  U.  Teleg.  Co.  54  Mo. 
App.  441;  Butner  v.  Western  U.  Teleg.  Co.  2  Okla.  238,  4  Inters.  Com.  Rep.  771, 
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37  Pac.  1087;  Francis  v.  Western  U.  Tel  eg.  Co.  58  Minn.  266,  25  L.  R.  A.  413,  foot- 
note p.  406,  45  Am.  St.  Rep.  507,  59  N.  VV.  1078, — which  holds  damages  not  re- 
•coverable  for  mental  suffering  from  failure  or  delay  in  delivering  tel^ram; 
North  German  Uoyd  S.  S.  Co.  v.  Wood,  18  Pa.  Super.  Ct.  494,  authorizing  recovery 
for  mental  suffering  attendant  on,  and  resulting  from,  physical  injury. 

Cited  in  footnotes  to  Peay  v.  Western  U.  Teleg.  Co.  39  L.  R,  A.  463,  which  denies 
right  to  damages  for  mental  anguish,  without  physical  injury,  for  delay  in  deliv- 
ering telegram ;  Western  U.  Teleg.  Co.  v.  Crocker,  59  L.  R.  A.  398,  which  sustains 
recovery  for  mental  anguish  for  failure  to  promptly  deliver  telegram  announcing 
•serious  illness  of  grandchild;  Simmons  v.  Western  U.  Teleg.  Co.  57  L.  R.  A.  607, 
which  sustains  statute  rendering  telegraph  companies  liable  for  mental  anguish 
from  delay  in  delivering  messages;  Lewis  v.  Holmes,  61  L.  R.  A.  274,  which  author- 
izes recovery  on  breach  of  contract  for  wedding  trousseau,  for  bride's  mortification 
and  humiliation,  and  Inability  to  attend  entertainments  planned  for  her;  Cowan 
▼.  Western  U.  Teleg.  Co.  64  L.  R.  A.  546,  which  sustains  right  to  damages  for 
mental  suffering  resulting  from  negligent  delivery  of  telegram. 
IVlaat  iwlll  excase  breach  of  contract. 

Cited  in  note  (30  L.  R.  A.  42)  on  right  to  rescind  or  abandon  contract  because 
of  other  party's  default. 

17  L.  R.  A.  806,  MARKOVER  v.  KRAUSS,  132  Ind.  294,  31  N.  E.  1047. 
Inheritance  by  adopted  cblld. 

Cited  in  Keith  v.  Ault,  144  Ind.  629,  43  K.  E.  924.  holding  adopted  child  of 
husband  alone  not  within  protection  of  statute  against  widow,  after  remarriage, 
alienating  land  received  through  former  husband  if  there  is  a  child  alive;  Pat- 
terson v.  Browning,  146  Ind.  162,  44  N.  E.  993,  holding  adopted  child  entitled  to 
inherit  ume  as  natural  child  in  lands  descending  at  death  of  adopting  father  to 
childlesja  second  wife;  Bray  v.  Miles,  23  Ind.  App.  438,  54  X.  E.  446,  holding 
adopte(f  fhild  of  daughter  entitled  to  latter's  share  on  her  death  before  bequest 
to  her,  wi''.  remainder  over  to  her  "children,"  becomes  operative ;  New  York  L.  Ins, 
&  T.  C^.  V.  Viele,  161  N.  Y.  18,  76  Am.  St.  Rep.  238,  55  N.  E.  311,  holding  adopted 
child  of  daughter  of  testatrix  not  entitled  to  take  under  devise  to  "lawful  issue" 
of  such  daughter. 

Cited  in  footnotes  to  Fosburg  v.  Rogers,  19  L.  R.  A.  201,  which  affirms  adopted 
child's  right  to  inherit;  Van  Matre  v.  Sankey,  23  L.  R.  A.  665,  which  authorizes 
descent  of  land  to  child  adopted  in  other  state;  Clarkson  v.  Hatton,  39  L.  R.  A. 
748,  which  holds  adopted  child  not  within  statute  giving  remainder  to  children  or 
heirs  of  life  tenant;  Butterfield  v.  Sawyer,  52  L.  R.  A.  7.5,  which  holds  adopted 
child  within  deed  to  woman  for  life,  with  remainder  to  her  "child,"  if  any,  other- 
wise to  her  "heirs  generally." 

Cited  in  note   (17  L.  R.  A.  435)   on  legal  status  of  adopted  child. 
Sufficiency  of  pleadlnir. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  DeBolt,  10  Ind.  App.  175,  37  X.  E. 
737,  holding  that  court  will  not  construct  or  adopt  theory  for  pleader  unwilling 
to  commit  himself  to  any  definite  theory. 

17  L.  R.  A.  811,  CLARKE  v.  PENNSYLVANIA  CO.  132  Ind.  199,  31  N.  E.  808. 
Contributory  nefcllsence. 

Cited  in  Lake  Erie  &  W.  R.  Co.  v.  McHenry,  10  Ind.  App.  527,  37  N.  E.  186, 
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and  Indiana  R.  Co.  v.  Maurer,  160  Ind.  28,  66  N.  E.  156,  holding  act  done  under 
impulse  or  belief  created  by  sudden  danger  produced  by  another's  negligence  nol 
necessarily  contributory  n^ligence. 

Ijlabllity   for  in  Jar  9^   throagrli    neflrllffence  of   fellovr   servant. 

Cited  in  footnote  to  Wallin  v.  Eastern  R.  Co.  54  L.  R.  A.  481,  which  holds  mem- 
bers of  bridge  gang  repairing  railroad  bridges  entitled  to  recover  as  railroad  em- 
ployees for  injuries  through  fellow  servant's  negligence  while  riding  on  hand  cars 
to  and  from  work. 

"Who  are  fello^r  servanta. 

Approved  in  Missouri  P.  R.  Co.  v.  Lyons,  54  Neb.  639,  75  N.  W.  13,  holding 
members  of  switching  crews  subject  to  control  of  seme  yard  master,  fellow  serv- 
ants; Baltimore  k  O.  S.  W.  R.  Co.  v.  Henderson,  31  Ind.  App.  446,  68  N.  E.  308, 
holding  section  hands  employed  by  same  company,  and  who  traveled  home  at  night 
on  two  hand  cars,  fellow  servants. 

Cited  in  note  (50  L.  R.  A.  435,  442)  on  what  servants  are  deemed  to  be  in  same 
common  employment  apart  from  statutes,  where  no  questions  as  to  vice  principal- 
ship  arise. 

17  L.  R.  A.  813,  COM.  v.  VOSE,  157  Mass.  393,  32  N.  E.  355. 
Hearsay  evldenee. 

Approved  in  Com.  v.  Storti,  177  Mass.  344,  58  N.  E.  1021,  holding  evidence  of 

confession  in  foreign  language,  taken  down  in  English  by  stenographer  through 

interpreter,  not  inadmissible  as  hearsay;  State  v.  Terline,  23  R.  I.  540,  91  Am. 

St.  Rep.  204,  51  Atl.  204,  holding  that  witnesses  who  do  not  understand  Italian 

cannot  testify  in  perjury  trial  what  defendant  said  as  translated  by  in+  'rpreter. 

J*" 

17  L.  R.  A.  815,  MENZEL  v.  Tl'BBS,  51  Minn.  364,  53  N.  W.  653,  IQiJ. 
liien  on  bnildinss  eonstmcted  on  contlfrnonis  lots.  rl? 

Distinguished  in  Johnson  v.  Salter,  70  Minn.  151,  68  Am.  St.  Rep.  516,  72  N 
W.  974,  holding  that  building  contract  need  not  be  entire  and  indivisible  as  t^* 
consideration,  to  give  lien  on  two  or  more  buildings  erected  on  contiguous  lot.^. 

Assumption  on  appeal. 

Approved  in  Lovejoy  v.  Howe,  55  Minn.  357,  57  N.  W.  57,  holding  fact  in  issue, 
omitted  from  findings  by  manifest  oversight,  treated  on  appeal  as  if  found. 

17  L.  R.  A.  818,  WHEELER  v.  PULLMAN  IRON  &  STEEL  CO.  143  HI.  197,  32 

N.  E.  420. 
Jurisdiction  to  appoint  receiver  or  dissolve  corporation. 

Approved  in  Gillespie  v.  Illinois  Steel  Co.  62  111.  App.  598,  denying  jurisdiction 
to  appoint  receiver  for  property  about  which  there  is  no  controversy;  Coquard  v. 
National  Linseed  Oil  Co.  171  111.  485,  49  N.  E.  563,  denying  power  of  court  of 
equity  to  appoint  receiver  or  decree  dissolution  of  corporation  in  absence  of  statu- 
tory authority;  Black  Diamond  Co.  v.  Waterloo,  62  III.  App.  208,  denying  right  to 
appoint  receiver  for  corporation  merely  to  permit  its  property  to  remain  in  his 
hands  during  investigation  of  charge  of  fraud;  Bixler  v.  Summerfield,  195  111. 
152,  62  N.  E.  849,  holding  cause  authorizing  dissolution  of  corporation  by  court 
of  equity,  the  doing  of  some  act  subjecting  it  to  forfeiture  of  its  charter;  People 
L.  R.  A.  Au.— Vol.  III.— 7. 
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V.  Weigley,  155  111.  504,  40  X.  E.  300,  Affirming  51  111.  App.  56,  denying  general  ju- 
risdiction of  court  of  equity  to  dissolve  corporation  on  bill  by  single  stockholder, 
on  its  ceasing  to  do  business  because  of  lev}'  on  its  property;  Farwell  v.  Babcoek, 
27  Tex.  Civ.  App.  171,  65  S.  W.  509,  denying  appointment  of  receiver  at  reque^^t  of 
minority  stockliolders  on  ground  of  fraudulent  execution  of  lease  of  all  its  property 
by  directors  to  minority  of  their  number:  Vila  v.  Ground  Island  Electric  Light 
Ice  &  Cold  Storage  Co.  (Neb.)  63  L.  R.  A.  802,  97  X.  W.  613,  holding  jurisdiction 
for  appointment  of  receiver  not  conferred  by  mere  consent  of  corporation,  in  ab- 
sence of  equitable  or  statutory  grounds. 

Cited  in  footnote  to  State  ex  rcl.  Independent  Dist.  Teleg.  Co.  v.  Second  Judicial 
Dist.  Court,  27  L.  R.  A.  392,  which  authorizes  appointment  of  receiver  on  applica- 
tion of  minority  stockholders  pending  investigation  of  charge  of  fraud. 

Cited  in  note  (20  L.  R,  A.  212)  on  power  to  appoint  receivers  of  corporations 
where  no  other  relief  is  asked. 

Po^v^era  of  iitockliolders. 

Cited  in  McXulta  v.  Com  Belt  Bank,  164  111.  445,  56  Am.  St.  Rep.  203.  45  N. 
E.  954,  Affirming  63  111.  App.  606,  requiring  submission  to  stockholders  of  question 
as  to  increasing  capital  stock. 

— —  stockholder**  riarl&t   to   sae  corporation. 

Approved  in  Higgins  v.  Lansingh,  154  III.  344,  40  N.  E.  362,  holding  demand  on 
managers  to  bring  suit  unnecessary  before  suit  of  stockholders,  when  demand 
would  clearly  have  been  imavailing;  Farwell  v.  Great  Western  Teleg.  Co.  161  111. 
607,  44  N.  E.  891,  sustaining  stockholder's  right  to  sue  receiver  and  corporation 
without  requesting  receiver  to  sue,  where  latter's  conduct  is  equivalent  to  refusal ; 
Stahn  v.  Catawba  Mills,  53  S.  C.  529,  31  S.  E.  498,  holding  allegation  of  applica- 
tion to  corporation  for  redress  unnecessary  in  action  by  stockholder  where  di- 
rectors are  wrongdoers  and  control  majority  of  stock;  J.  W.  Butler  Paper  Co.  v. 
Bobbins,  151  111.  621,  38  X.  E.  153,  sustaining  right  of  creditor  and  stockholder 
to  bring  action  to  wind  up  affairs  of  corporation  which  has  ceased  business,  leav- 
ing debts  unpaid. 

Cited  in  Tascher  v.  Timerman,  67  111.  App.  571,  holding  that  court  will  not  take 
jurisdiction  of  action  to  regulate  business  of  corporation  at  sole  instance  of  stock- 
holder whose  interest  not  in  e-xcess  of  $5. 

Cited  in  footnote  to  Shaw  v.  Davis,  23  L.  R.  A.  294,  which  denies  minority  stock- 
holders' right  to  enjoin  legal  contract. 

Distinguished  in  Chicago  &  S.  S.  Rapid  Transit  R.  Co.  v.  Xorthern  Trust  Co. 
90  111.  App.  480,  denying  right  of  stockholder  to  sue  out  writ  of  error  in  name  of 
corporation  without  its  consent. 

Proper  relief  In  action  asalnst  corporation. 

Approved  in  Chicago  Steel  Works  v.  Illinois  Steel  Co.  153  111.  18,  38  N.  E.  1033, 
sustaining  power  of  court  to  apply  corporate  assets  to  payment  of  debts,  and  en- 
force liability  of  stockholders  without  decreeing  dis.<oIution  of  corporation. 

17  L.  R.  A.  821,  KOEX  v.  STATE,  35  Xeb.  076,  53  X.  W.  595. 
Pabllcntion  of  libel. 

Cited  in  Raker  v.  State.  r>0  Xeb.  205,  69  X.  W.  749,  holding  publication  of  libd 
in  paper  having  general  circulation  in  one  county  only  not  felony. 
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Special  leslslatlOB. 

Cited  in  Insurance  Co.  of  N.  A.  v.  Bachler,  44  Xeb.  565,  62  N.  W.  911,  sustain- 
ing statute  permitting  taxation  of  attorney's  fee  on  rendering  judgment  against 
insurance  company. 

17  L.  R.  A.  824,  RUPERT  v.  PEXNER,  35  Xeb.  587,  53  N.  W.  598. 
Safllclency  of  objections. 

Approved  in  Jewett  v.  Black,  60  Xeb.  177,  82  X.  W.  375,  and  Krull  v.  State, 
59  Neb.  99,  80  X.  W.  272,  holding  genuineness  of  signatures  to  written  instru- 
ment not  raised  by  objection  that  it  is  "incompetent,  immaterial,  and  irrelevant;" 
Chicago,  R.  I.  A  P.  R.  Co.  v.  Archer,  46  Xeb.  912,  65  X.  W.  1043,  holding  objec- 
tion that  hypothetical  question  put  to  witness  is  "incompetent,  immaterial,  and 
irrelevant,"  too  general  to  rai.se  point  that  question  involves  erroneous  statements 
of  evidence;  Maul  v.  Brexel,  55  Neb.  454,  76  X.  VV.  163,  holding  defects  in  form 
of  execution  and  acknowledgment  of  assignment  not  reached  by  objection  that  they 
were  not  as  required;  McPherson  v.  Commercial  Xat.  Bank,  61  Xeb.  699,  85  N. 
W.  895,  denying  right  to  complain  of  adverse  ruling  on  unintelligible  objection  to 
eyidence. 

Objectionn  not  raised  belo^r. 

Approved  in  Willits  v.  Arena  Fruit  Co.  58  Xeb.  660,  79  X.  W.  624.  holding  that 
objection  to  admissibility  of  evidence  cannot  be  first  made  on  appeal. 

Identity  of  name*. 

Cited  in  Schmitt  &  Bro.  Co.  v.  Mahonej-,  60  Xeb.  22,  82  X".  W.  99,  holding  names 
"Schmitt"  and  "Schmidt"  idem  sonans;  Dolan  v.  Mutual  Reserve  Fund  Life  Asso'. 
173  Mass.  202,  53  N.  E.  398,  holding  application  for  naturalization  of  "Fardell  D." 
admissible  to  show  misrepresentation  as  to  age  in  application  for  issuance  by 
"Farrell  D." 

NeceMiity  of  iwitnesainflr   inntrnment. 

Approved  in  Summers  v.  White,  17  C.  C.  A.  633,  36  U.  S.  App.  395,  71  Fed.  108, 
holding  imwitnessed  assignment  invalid  as  against  attaching  creditor. 

Conntrnction   of  deed. 

Cited  in  footnote  to  Davenport  v.  Gwilliams,  22  L.  R.  A.  244,  holding  general 
language  of  deed  not  limited  by  recital  of  intent  to  pass  wife's  interest. 

17  L.  R.  A.  830,  STATE  v.  O'ROURK,  35  Neb.  614,  53  X.  \V.  591. 
Sunday  lanv. 

Approved  in  State  v.  Hogreiver  (omitted  from  official  report  in  152  Tnd.  661) 
45  L.  R.  A.  509.  53  X.  E.  921,  sustaining  act  prohibiting  baseball  on  Sunday,  wliere 
admission  fee  is  charged;  Scougale  v.  Sweet,  124  Mich.  319,  82  X.  W.  1061,  uphold- 
ing statute  prohibiting  playing  of  baseball  on  Sunday. 

Cited  in  note  (22  L.  R.  A.  723)  on  constitutionality  of  Sunday  law.s. 

17  L.  R.  A.  835,  PLAXZ  v.  BOSTOX  &  A.  R.  CO.  157  Mass.  377.  32  N.  E.  356. 
Ij lability  aa  to  trespasser  on'  train. 

Approved  in  Handley  v.  Missouri  P.  R.  Co.  61  Kan.  240.  50  Pac.  271,  holdinsj 
railroad  company  not  liable  for  injury  to  trespasser  stealing  ride  imder  car,  not 
discovered  by  anyone  in  charge  of  train;  Singleton  v.  Felton    42  C.  C.  A.  60,  IQl 
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Fed.  528,  holding  railroad  company  not  liable  for  death  of  trespaRser  stealing  ride 
without  knowledge  of  trainmen,  caused  by  coUieion  resulting  from  gross  negligence 
of  employees;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Redding,  140  Ind.  106,  34  L.  R. 
A.  769,  footnote  p.  767,  39  X.  E.  921,  holding  wanton  negligence  not  shown  by  fail- 
ure to  stop  freight  train  on  sharp  grade  to  remove  boy  catching  on;  McKeon  v. 
New  York,  N.  H.  &  H.  R.  Co.  183  Mass.  273,  97  Am.  St.  Rep.  437,  67  N.  E.  329, 
holding  railroad  company  liable  for  servant's  recklessly  pushing  from  platform  of 
car,  boy  who  was  stealing  ride. 

Cited  in  footnotes  to  Randall  v.  Chicago  &  G.  T.  R.  Co.  38  L.  R.  A.  t566, 
which  denies  implied  authority  of  brakenian  to  eject  passenger  from  freight 
train;  Smith  v.  Louisville  &  N.  R.  Co.  22  L.  R.  A.  72,  which  holds  brakeman 
within  scope  of  employment  in  kicking  boy  off  moving  train  for  failure  to 
pay  fare;  Farber  v.  Missouri  P.  R.  Co.  20  L.  R.  A.  350,  which  holds  driving  of 
trespasser  from  freight  train  by  brakeman  not  to  be  within  scope  of  employment 

"Who  are  trespawiera  on  train. 

Cited  in  Grunst  v.  Chicago  &  W.  M.  R.  Co.  109  Mich.  346,  67  N.  W.  335, 
holding  yardmaster  of  other  company  trespasser  in  riding  on  side  ladder  of  train 
while  visiting  defendant's  yard,  preventing  recovery  for  injury  by  collision  with 
switch  arm. 

Cited  in  footnotes  to  Atchison,  T.  &  S.  F.  R.  Co.  v.  Headland,  20  L.  R.  A. 
822,  which  holds  presumption  that  person  on  train  was  a  passenger  not  ap- 
plicable to  one  riding  in  caboose  attached  to  freight  train;  Boggess  v.  Cliesa- 
peake  A  O.  R.  Co.  23  L.  R.  A.  777,  which  holds  ticket  holder  who  in  good  faith 
boards  freight  train  not  carrying  passengers  entitled  to  treatment  as  passen- 
ger. 

Contributory^  ne^llffenee  of  treapasser  on   train. 

Approved  in  Bolin  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  108  Wis.  350,  81  Am.  St 
Rep.  911,  84  N.  W.  446,  denying  liability  for  injury  to  wilful  trespasser  jump- 
ing from  train  on  order  of  trainman;  Feingold  v.  Philadelphia  Traction  Co.  21 
Pa.  Co.  Ct.  185,  7  Pa.  Dist.  R.  446,  4  Lack.  Legal  News,  292,  denying  liability 
for  injury  to  six-year  old  boy  stealing  ride  on  footboard,  who  gets  frightened 
and  jumps  before  car  stops,  on  being  told  to  get  off;  Mugford  v.  Boston  &  M.  R. 
Co.  173  Mass.  11,  52  N.  E.  1078,  denying  liability  for  injury  to  boy  eleven  and 
a  half  years  old,  trespassing  on  train,  jumping  from  moving  car  on  brakeman's 
order,  when  not  so  frightened  as  to  lose  self-control ;  Lieonard  v.  Boston  &  A.  R. 
Co.  170  Masj«.  320,  49  N.  £.  621,  holding  trespasser  stealing  ride  between  freight 
cars  negligent  in  failing  to  get  off  when  told  and  in  failing  to  support  himself 
on  ladder  when  cars  uncoupled. 

Cited  in  notes  (21  L.  R.  A.  355)  on  injuries  in  getting  on  and  off  railroad 
train;  (27  L.  R.  A.  189)  on  master's  civil  responsibility  for  wrongful  or  neg- 
ligent act  towards  one  who  has  no  claim  on  master  by  reason  of  contract, 
incipient  or  perfected. 

—  Of  pasnen^er. 

Cited  in  Bemiss  v.  New  Orleans  City  &  Lake  R.  Co.  47  La.  Ann.  1676.  18  So. 
711,  holding  defective  coupling  not  justify  passenger's  right  to  damages  for 
injury  received  while  passing  from  one  car  to  another  when  train  in  motion. 
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17  L.  JL  A.  838,  STATON  v.  NORFOLK  &  C.  R.  CO.  Ill  N.  C.  278,  16  8.  E.  181. 

Rislut  to  dirert  Ho'w  of  norfaee  water. 

Cited  in  Edwards  v.  Charlotte,  C.  &  A.  R.  Co.  39  S.  C.  476,  22  L.  R. 
A.  248,  39  Am.  St.  Rep.  746,  18  S.  E.  58,  sustain ing  right  to  throw  back  surface 
water  on  neighboring  land  to  protect  one's  own  property;  Fleming  v.  Wilmington 
&  W.  R.  Co.  115  N.  C.  695.  20  S.  E.  714,  holding  railroad  company  not  required 
to  construct  culvert  to  avoid  diversion  of  water  collecting  in  depression  across 
its  line. 

Cited  in  footnote  to  Chicago.  R.  I.  &  P.  R.  Co.  v.  Shaw,  56  L.  R.  A.  341,  which 
holds  railroad  company  liable  for  damming  back  surface  water  flowing  in  ra> 
vine,  by  construction  of  roadbed. 

Cited  in  note  (21  L.  R.  A.  607)  on  rights  as  to  flow  of  surface  water. 

Reatrlctiona  on  leariiilatlTe  poirrer. 

Cited  in  footnote  to  Board  of  Education  v.  State,  25  L.  R.  A.  770,  which  holds 
unconstitutional,  act  authorizing  board  of  education  to  levy  tax  to  pay  claim  for 
which   no  obligation  exists. 

Grant  of  ■pecial  privilege. 

Cited  in  A.  H.  Motley  Co.  v.  Southern  Finishing  &  Warehouse  Co.  124  N.  C. 
234,  32  S.  E.  555,  Denying  Rehearing  in  122  N.  C.  350,  30  S.  E.  3,  holding  pro- 
vision in  charter  of  warehouse  company  that  it  shall  not  be  liable  for  damages 
not   provided    for   ia   contract,   void. 

RIsbt  to  compensation  for  property  taken. 

Cited  in  White  v.  Northwestern  North  Carolina  R.  Co.  113  N.  C.  620,  22  L. 
R.  A.  631,  37  Am.  St.  Rep.  639,  18  S.  E.  330,  denying  power  of  city,  even  under 
authority  of  legislature,  to  authorize  operation  of  steam  railroad  on  street  against 
abutters*  will,  without  compensation;  Phillips  v.  Postal  Teleg.  Cable  Co.  130  N. 
C.  520,  89  Am.  St.  Rep.  868,  41  S.  E.  1022,  sustaining  right  of  land  owner 
to  compensation  on  construction  of  telegraph  line  on  railroad  right  of  way; 
Dargan  v.  Carolina  C.  R.  Co.  131  N.  C.  629,  42  S.  E.  979  (dissenting  opinion), 
majority  holding  that  compensation  for  property  taken  for  railroad  purposea 
cannot  be  had  m  ejectment  proceedings. 

Cited  in  footnote 'to  State,  Mangle^  Prosecutor,  v.  Hudson  County,  17  L.  R. 
A.  785,  which  limits  to  highways  not  more  than  4  rods  wide,  right  to  take  land 
without   compensation. 

17  L.  R.  A.  845,  BREWER  v.  McCLELLAND,  144  Ind.  423,  32  N.  E.  299. 

RIfirbt  as  to  votlnar* 

Cited  in  footnote  to  Barret  v.  Taylor,  36  L.  R.  A.  129,  upholding  right  to 
have  name  registered  as  voter,  of  unnaturalized  minor  who  becomes  qualified  voter 
before  revision  of  registry. 

Cited  in  note   (25  L.  R.  A.  482)   on  how  far  right  to  vote  is  absolute. 

Statnte  reqvlrlnff  payment  of  waares  in  money. 

Cited  in  Dixon  v.  Poe,  159  Ind.  497,  60  L.  R.  A.  310,  95  Am.  St.  Rep.  309, 
65  N.  E.  518,  holding  act  requiring  redemption  in  money  of  checks  issued  in 
payment  of  wages,  and  applicable  only  to  merchants  and  coal  miners,  void. 
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17  L.  R.  A.  847,  NIMS  v.  THOMPSON,  83  Wis.  261,  53  N.  W.  502. 
Validity  of  marriage. 

Cited  in  footnotes  to  Hilton  v.  Roylance,  58  L.  R.  A.  723,  which  sustains  seal- 
ing for  time  and  eternity  under  Mormon  marriage  ceremony;  University  of 
Michigan  v.  McGuckin,  57  L.  R.  A.  917,  which  holds  lawful  marriage  showa 
between  persons  whose  cohabitation  originally  meretricious,  by  continued  cohabi- 
tation after  disability  removed  and  birth  of  children  baptized  as  legitimate; 
Spencer  v.  Pollock,  17  L.  R.  A.  848,  which  holds  common-law  marriage  not 
shown    by    evidence. 

17  L.  R.  A.  848,  SPEXCER  v.  POLLOCK,  83  Wis.  215,  53  N.  W.  490. 

17  L.  R.  A.  851,  NELSON  v.  COLUMBIAN  IRON  WORKS  &  D.  D.  CO.  76  Md. 

354,  25  Atl.  417. 
Evidence  of  handiwrltlnff* 

Cited  in  Heiskell  v.  Rollins,  82  Md.  16,  51  Am.  St.  Rep.  455,  33  Atl.  203,  hold- 
ing proof  of  handwriting  of  person  making  entries  in  open  account  adnii^isible 
as  prima  facie  evidence  of  their  truth,  on  proof  that  he  is  outside  of  state. 

17  L.  R.  A.  863,  RAMSEY  v.  PEOPLE,  142  III.  380,  32  N.  E.  3G4. 
Reatrlctlona  on  rlslkt  to  contract.  ^ 

Approved  in  Re  House  Bill  No.  203,  21  Colo.  28,  39  Pac.  431,  holding  void, 
act  depriving  parties  of  power  to  fix  mode  of  ascertaining  compensation  for 
mining  coal ;  Com.  v.  Brown,  8  Pa.  Super.  Ct.  355,  43  W.  N.  C.  75,  Affirming  20 
Pa.  Co.  Ct.  255,  6  Pa.  Dist.  R.  776,  28  Pittsb.  L.  J.  N.  S.  181; 
Harding  v.  People,  160  111.  460,  32  L.  R.  A.  447,  52  Am.  St. 
Rep.  344,  43  N.  E.  624;  Re  Preston,  63  Ohio  St.  439,  52  L 
R.  A.  525,  footnote  p.  523,  81  Am.  St.  Rep.  642,  59  N.  E.  101, —  holding 
void,  statute  against  screening  coal  before  weighing  and  crediting  to  miner; 
Braceville  Coal  Co  v.  People,  147  III.  70,  22  L.  R.  A.  341,  footnote  p.  340,  37  Am. 
St.  Rep.  206,  35  N.  E.  62,  holding  unconstitutional,  statute  requiring  weekly  pay- 
ment of  wages  by  specified  corporations;  Leep  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  5S 
Ark.  423,  23  L.  R.  A.  270,  41  Am.  St  Rep.  109,  25  S.  W.  75,  holding  uncon&ti 
tutional,  act  requiring  corporation,  on  discharging  employee,  to  paj'  wage's  in 
full  to  date,  regardless  of  damages  from  employee's  failure  to  perform  contract: 
Re  Morgan,  26  Colo.  444,  47  L.  R.  A.  64,  77  Am.  St.  Rep.  269,  58  Pac.  1071,  hold 
ing  void,  act  prohibiting  working  more  than  eight  hours  a  day  in  mines  or  smelt- 
ers; Ritchie  v.  People,  155  111.  106,  29  L.  R.  A.  82,  46  Am.  St  Rep.  \\l'u  40 
N.  E.  454,  holding  void,  act  limiting  number  of  hours  females  may  be  eraployai 
in  factories  or  workshops;  State  ex  rel.  Zillmer  v.  Kreutzberg,  114  Wis.  543. 
58  L.  R.  A.  754,  91  Am.  St.  Rep.  934,  90  N.  VV.  1098,  holding  void,  act  forbi-l 
ding  discharge  of  employee  because  he  belongs  to  labor  organization ;  Adams  v. 
Brenan,  177  III.  200,  42  L.  R.  A.  720,  69  Am.  St.  Rep.  222,  52  N.  E.  314.  holdiiu' 
void,  provision  in  contract  by  board  of  education  that  none  but  union  labor  sha!! 
be  employed;  People  ex  rel  Rodgers  v.  Coler,  166  N.  Y.  19,  52  L.  R.  A.  822,  ^'i 
Am.  St.  Rep.  605,  59  N.  E.  716,  holding  void,  act  fixing  compensation  city  mu^t 
pay  for  labor  or  other  services;  Eden  v.  People,  161  111.  304,  32  L.  R.  .A.  6(*1, 
52  Am.  St.  Rep.  305,  43  N.  E.  1108,  holding  void,  act  making  it  unlawful  for 
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barbers  to  do  business  on  Sunday;  Chicago  v.  Netclier,  183  111.  Ill,  48  L.  R.  A. 
204,  75  Am.  St.  Rep.  93,  55  N.  F.  707,  holding  void,  ordinance  against  selling 
any  article  of  food  where  dry  goods,  drugs,  etc.,  are  sold. 

Cited  in  Whitebreast  Fuel  Co.  v.  People,  175  111.  54,  51  N.  E.  853,  holding  stat- 
utory provision  as  to  mode  of  paying  miners  inapplicable  where  contract  exists 
for  payment  in  different  mode;  Street  v.  Varney  Electrical  Supply  Co.  160 
Ind.  346,  61  L.  R.  A.  160,  98  Am.  St.  Rep.  325,  66  N.  E.  895,  holding  act  re- 
quiring municipal  corporations  to  pay  more  for  common  labor  employed  on 
public  improvements  than  it  is  worth  in  market,  void. 

Cited  in  footnote  to  State  ex  rel.  Curtis  v.  Brown  &  S.  Mfg.  Co.  17  L.  R.  A.  856, 
which  holds  valid,  act  requiring  weekly  payment  of  corporate  employees. 

Cited  in  notes  (21  L.  R.  A.  789)  on  constitutionality  of  statutes  restricting 
contracts  and  business;  (19  L.  R.  A.  143)  on  statutory  limitation  of  hours 
of  labor. 

Distinguished  in  State  v.  Wilson,  7  Kan.  A  pp.  444,  53  Pac.  371,  sustaining 
act  against  screening  coal  mined  before  weighing;  Meadowcroft  v.  People,  163 
111.  63,  35  L.  R.  A.  179,  54  Am.  St.  Rep.  447,  45  N.  E.  303,  sustaining  act 
making  it  crime  for  insolvent  banks  to  receive  deposits;  Vogel  v.  Pekoe,  157  111. 
344,  30  L.  R.  A.  494,  42  N.  £.  386  (approved  in  dissenting  opinion),  sustaining 
act  restricting  to  designated  class  of  persons,  right  to  recover  attorneys'  fees. 

17  L.  R.  A.  856,  STATE  ex  rel.  CURTIS  v.  BROWN  &  S.  MFG.  CO.  18  R.  I.  16, 

25   Atl.   246. 
Applicability  of  provisions  of  Federal  Conatltatlon. 

Approved  in  Re  State  House,  19  R.  I.  337,  33  Atl.  448,  holding  provision  as 
to  jury  trial  in  amendment  to  Federal  Constitution  inapplicable  to  legislation  of 
states. 

Cited  in  note  (60  L.  R.  A.  325)  on  constitutional  provisions  as  to  equality 
in  corporate  taxation. 

'What  eonstitates  a  <*taklBir"  of  property. 

Approved  in  Wood  v.  Quimby,  20  R.  I.  488,  40  Atl.  161,  holding  taxing  for  fire 
protection  purposes,  of  land  too  far  away  to  be  benefited,  not  a  ''taking"  of 
property. 

Corporation  an  a  "pernon"  or  «*eltlBen." 

Cited  in  note  (60  L.  R.  A.  330,  331)  on  status  of  corporations  as  to  equality 
in   taxation. 

Refitrictlona  on  rlffht  to  contract. 

Approved  in  Leep  v.  St.  Louis.  I.  M.  &  S.  R.  Co.  58  Ark.  431,  23  L.  R.  A. 
273,  41  Am.  St.  Rep.  109,  25  S.  W.  75,  sustaining  right  to  enact  statutes  regu- 
lating contracts  between  corporations  and  employees,  under  reserved  power  to 
amend  corporate  charters;  Leep  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  58  Ark.  439, 
23  L.  R.  A.  275,  41  Am.  St.  Rep.  109,  25  S.  W.  75,  sustaining  statutory  restric- 
tions of  contracts  between  corporations  and  employees  as  against  objection 
of  interference  with  employees'  right  to  contract;  State  v.  Haun,  7  Kan.  App. 
520,  54  Pac.  130,  sustaining  act  securing  wages  of  employees  of  corporations  em- 
ploying ten  or  more  persons,  under  power  to  amend  corporate  charter;  Opinion 
of  Justices,  163  Mass.  591,  28  L.  R.  A.  345,  40  X.  E.  713,  upholding  statute 
requiring  weekly  payment  of  wages  by  employers,  whether  corporations  or  in- 
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dividuals;  Harbison  v.  Knoxville  Iron  Co.  103  Tenn.  446,  56  L.  R.  A.  322,  76 
Am.  St.  Rep.  682,  53  S.  W.  955,  upholding  act  requiring  employers  to  redeem,  on 
demand,  scrip,  etc.,  given  in  payment  of  wages. 

Cited  in  Opinion  of  Ji^stices,  97  Me.  593,  55  Atl.  828,  expressing  opinion  that 
legislature  haa  power  to  limit  incorporated  insurance  companies  to  issuance 
of  one  standard  fire  policy;  Re  Ten-Hour  Law,  24  R.  I.  604,  61  L.  R.  A.  613. 
54  Atl.  602,  justices  expressing  opinion  that  legislature  has  power  to  enact  law 
limiting  hours  of  service  on  street  railways;  State  v.  L'>omis,  115  Mo.  334,  21 
L.  R.  A.  810,  22  S.  W.  350  (dissenting  opinion),  majority  holding  void,  act 
prohibiting  mining  and  manufacturing  corporations  paying  employees  in  other 
than  lawful  money. 

Cited  in  footnotes  to  Braceville  Coal  Co.  v.  People,  22  L.  R.  A.  340,  which 
holds  unconstitutional,  statute  requiring  weekly  payment  of  wages  by  specified 
corporations;  Ramsey  v.  People,  17  L.  R.  A.  853,  which  holds  unconstitutional, 
statute  against  screening  coal  before  weighing  and  crediting  to  miner. 

Cited  in  notes  (21  L.  R.  A.  789,  797)  on  constitutionality  of  statutes  restrict- 
ing contracts  and  business;  (28  L.  R.  A.  344)  on  validity  and  effect  of  stat- 
utes regulating  time  of  payment  of  wages;  (19  L.  R.  A.  143)  on  statutory 
limitation  of  hours  of  labor. 

Disapproved  in  Republic  Iron  &  Steel  Co.  v.  State,  160  Ind.  390,  62  L.  R.  A. 
144,  footnote  p.  136,  66  N.  E.  1005,  holding  act  requiring  weekly  payment  of 
wages  void. 

Due  process  of  1«ipv  as  to  neirv  trial. 

Cited  in  Gunn  v.  Union  R.  Co.  23  R.  I.  301,  49  Atl.  999,  holding  act  au 
thorizing  appellate  division  to  grant  new  trials  *'for  reasons  for  which  new  triaU 
are  granted  at  common  law"  not  void  as  depriving  one  of  rights  without  due  proc- 
ess of  law. 

Effect  of  aeccptlmff  part  of  act. 

Cited  in  MacDonald  v.  New  York,  N.  H.  &  H.  R.  Co.  23  R.  1.  562,  51  Atl. 
678,  holding  railroad  corporation  bound  by  amendments  as  to  liability  for  set- 
ting fires,  by  accepting  part  of  same  act  giving  certain  immunities. 

Mandatory  provisloas  as  to  ballots. 

Cited  in  Ellis  ex  rel.  Reynolds  v.  May,  99  Mich.  545,  25  L.  R.  A.  328,  58  N. 
W.  483,  holding  provisions  requiring  voter  to  be  sworn  as  to  inability  to  read 
and  write  before  allowing  another  to  mark  his  ballot,  mandatory. 

'Wrongr  title  as  affectinsr  ballot. 

Cited  in  Merrill  v.  Reed,  75  Conn.  16,  52  Atl.  409,  holding  ballot  not  in- 
validated by  use  of  title  "Auditor  of  Town  Accounts"  instead  of  "Auditor." 

OfHce  of  quo  nvarranto. 

Cited  in  State  ex  rel.  Oakey  v.  Fowler,  66  Conn,  300,  32  Atl.  162,  holding  quo 
warranto  proper  remedy  to  oust  illegal  incumbent  from,  not  to  induct  legal  one 
into,  office. 
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